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LAW   DICTIONARY 


TiARBIi  A  narrow  slip  of  paper  or  parch- 
ment affixed  to  a  deed  or  writing,  hanging  at 
or  oat  of  the  same.  This  name  is  also  given 
to  an  appending  seal. 

LABOR.    Continaed  operation ;  work. 

The  labor  and  skill  or  one  man  is  fre- 
quently used  in  a  partnership,  and  yalued 
aa  equal  to  the  capital  of  another. 

When  business  has  been  dom  for  another, 
and  suit  is  brought  to  recover  a  just  reward, 
there  is  generally  contained  in  the  declara- 
tion a  count  for  work  and  labor. 

Where  penitentiaries  exist,  persons  who 
have  committed  crimes  are  condemned  to  be 
imprisoned  therein  at  labor. 

LABOR  A  JUR7.  To  tamper  with  a 
jury;  to  persuade  jurymen  not  to  appear. 
It  seems  to  come  from  the  meaning  of  labor, 
to  prosecute  with  energy,  to  urge:  as,  to  labor 
a  point.  Dy.  48;  Hob.  294;  Coke,  Litt.  157 
b;  14  &  20  Hen.  VII.  30,  11.  The  first  hiw- 
ver  that  came  from  England  to  practise  in 
Boston  was  sent  back  ror  laboring  a  jury. 
Washburn,  Jud.  Hist. 


(Fr.  lacker).    Negligence.. 

3*  In  eeneral,  when  a  party  has  been 
guilty  of  laches  in  enforcing  his  ri^ht  by 
great  delay  and  lapse  of  time,  this  circum- 
stance will,  at  common  law,  prejudice  and 
sometimes  operate  in  bar  of  a  remedy  which 
it  is  discretionary  and  not  compulsory  in  the 
court  to  afford.  In  courts  of  equity,  also,  de- 
lav  will  generally  prejudice.  1  Chitty;  Pract. 
7H6,  and  the  cases  tnere  cited;  8  Comyns, 
Dijr.  684;  6  Johns.  Ch.  N.  Y.  360. 

S.  But  laches  may  be  excused  from  igno- 
rance of  the  party's  rights,  2  Mer.  Ch.  362; 
2  Ball  A  B.  Ch.  Ir.  104 ;  from  the  obscurity  of 
the  transaction,  2  Schoales  &  L.  Ch.  Ir.  W ; 
1>T  the  pendency  of  a  suit,  1  Schoales  &  L. 
Ch.  Ir.  413;  and  where  the  party  labors  un- 
der a  legal  disability:  as,  insanity,  coyerture, 
infancy,  and  the  like.  And  no  laches  can  be 
imputed  to  the  public.  4  Mass.  522;  3  Serg. 
4  ft.  Penn.  291 ;  4  Hen.  &  M.  Va.  57 ;  1  Penn. 
476.  See  1  Belt,  Supp.  to  Ves.  Ch.  436;  2 
^.  170;  Dane,  Abr.  Index:  4  Bouyier,  Inst. 
n.  3911, 


liADT*  8  FRIBND.  The  name  of  a 
functionary  in  -the  British  house  of  commons. 
When  the  nushfind  sues  for  a  diyoroe,  or  asks 
the  pas8a^of,in>act  to  diyorce  him  from  his 
wife,  he  is  rti^uifed  to  make  a  proyision  for 
her  before  ther'psM^e  of  the  act:  it  is  the 
duty  of  the  lady'8^«fri^)id  to  see  that  such  a 
proyision  is  made.*^'Ma«3quand,  Husb.  &  W. 
213.  ">•    • 

Ii2I8A  MA JB8TA8' (liit ).  Lsese-mar 
^esty,  or  injured  majesty;  "^igb  tfeason.  It 
IS  a  phrase  taken  from  the  SyU,  lliV,  and  an- 
ciently meant  any  offence  agafnof  the  king's 
person  or  dignity,  defined  by  25  Edtr.  III.  c. 
o.  See  Glanyille,  lib.  5,  c.  2;  4  Bhars^Ood, 
Blackst.  Comm.  75;  Bracton,  118;  Gjipf^zf. 
LjESiE  Majestatis. 

LAQA.    The  law. 

IiAQAN  (Sax.  liggany  cuhare).  Goods 
found  at  8uch  a  distance  from  shore  that  it 
was  uncertain  what  coast  they  would  be  car* 
ried  to,  and  therefore  belonging  to  the  finder. 
Bracton,  120.    See  Ligan. 

LAHLSUT  (Sax.).  A  breach  of  law. 
Cowel.  A  mulct  for  an  offence,  yiz. :  tweWe 
"  ores.'^    1  Anc.  Inst.  &  Laws  of  £ng.  169. 

LAIRE8ITIL  The  name  of  a  fine  im* 
posed  upon  those  who  committed  adultery  or 
fornication.    Tech.  Diet. 

LAITY.  Those  persons  who  do  not  make 
a  part  of  the  clergy.  In  the  United ,  States 
the  division  of  the  people  into  clergy  and  laity 
is  not  authorized  by  law,  but  is  merely  con- 
yentional. 

LAMB.  A  ram,  sheep,  or  ewe  under  the 
age  of  one  year.    4  Carr.  k  P.  216. 

LAMBETH  DEORBE.  A  degree  giyen 
by  archbishop  of  Canterbury.  1  Sharswood, 
Blackst.  Comm.  381,  n.  Although  he  can 
confer  all  decrees  giyen  by  the  two  uniyersi- 
ties,  the  graduates  haye  many  priyileges  not 
shared  by  the  recipients  of  his  degrees. 

LAND,  LANDS.  A  term  comprehend- 
ing any  ground,  soil,  or  earth  whatsoeyer:  as, 
meadows,  pastures,^  woods,  waters,  marshes, 
furzes,  and  heath.  ^Arable  land. 
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An  estate  of  frank  tenement  at  the  least. 
Sheppard,  Touchst.  92. 

Land  has  an  indefinite  extent  upward  as  well 
as  downwards :  therefore,  land  legally  includes  all 
houses  or  other  buildings  standing  or  built  on  it, 
and  whatever  is  in  a  direct  line  between  the  surface 
and  the  centre  of  the  earth.  3  Kent,  Comm.  378,  n. 
8ee  Coke,  Litt  4  a;  Wood,  Inst  120 ;  2  Sharswood, 
Blaokst.  Comm.  18;  1  Cruise,  Big.  58.  It  is  not 
.80.  broad  a  term  as  tenements,  or  hereditaments,  but 
has  been  defined  in  some  states  as  inoluding  these. 

I  Washburn,  Real  Prop.  9. 

In  the  technical  sense,  freeholds  are  not  included 
within  the  word  lands.  3  Madd.  Ch.  535.  The 
term  terra  in  Latin  was  used  to  denote  land,  from 
terencU),  quia  vomert  teritur  (because  it  is  broken 
by  the  plough),  and,  accordingly,  in  fines  and  re- 
•OTeries,  land,  t'.e.  terrOf  has  been  held  to  mean 
arable  land.    8alk.  256 ;  Cowp.  346 ;  Coke,  Litt  4  a  ; 

II  Coke,  55  a.  But  see  Croke  Eliz.  476 ;  4  Bingh. 
90:  Burton,  Real  Prop.  106.  See,  also,  2  P.Will. 
Ch.  458,  n.;  5  Yes.  Ch.  476;  24)  Viaer,  Abr.  203. 

3.  Land  includes,  in  general,  all  the  build- 
ing erected  upon  it,  9  Day,  Copp.  374 ;  but  to 
this  general  rule  there  are.sbiAd  exceptions. 
It  is  true  that  if  a  strangeKyoluntarily  erect 
buildings  on  another's  Uljid^  tkey  will  oelong 
to  the  owner  of  the  land;;  &n*d  will  become  a 
part  of  it,  16  Maa^!*^^^'  yet  cases  are  not 
wanting  where  it*tiaB»been  held  that  such  an 
erection,  under  beCuliar  circumstances,  would 
be  considered ^8*personal  property.  4  Mass. 
514;  5  Pieic: '^Sass.  487 ;  Sid.  203,  402;  6 
N.  H.  SSS^f  ^"toltfe.  371 ;  1  Dan.  Ky.  591 ;  1 
Burr.  144^.  *It  includes  mines,  except  mines 
of^gpid  ^itd  silver;  and  in  the  United  States 
%  'gf^^f  of  public  lands  will  include  these 
:^Jsif.*  *'3  Kent,  Comm.  378,  n. ;  IN.  Y.  572. 
.  Si^e'MiNEs. 

**  8«  If  one  be  seised  of  some  lands  in  fee, 
and  possessed  of  other  lands  for  years,  all  in 
one  parish,  and  he  grant  all  his  lands  in  that 
parish  (without  naming  them|,  in  fee-simple, 
or  for  life,  by  this  grant  shall  pass  no  more 
but  the  lands  he  hath  in  fee-simple.  Shep- 
pard,  Touchst.  92.  But  if  a  man  have  no 
freehold  estate,  "  lands,"  in  a  will,  will  pass 
his  leasehold ;  and  now,  by  statute,  leasenold 
will  pass  if  no  contrary  intent  is  shown,  and 
the  aescription  is  applicable  even  if  he  have 
freehold.  1  Vict  o.  26 ;  2  Boe.  &  P.  303 ; 
Croke  Car.  292 ;  1  P.  Will.  Ch.  286 ;  U  Beav. 
Bolls,  237,  250. 

Generally,  in  wills,  "land"  is  used  in  its 
broadest  sense.  I  Jarman,  Wills,  Perkins 
ed.  604,  n. ;  Powell,  Dev.  Jarman  ed.  186.  But 
as  the  word  has  two  senses,  one  general  and 
one  restricted,  if  it  occurs  accompanied  with 
other  words  which  either  in  whole  or  in  part 
supply  the  difference  between  the  two  senses, 
that  is  a  reason  for  taking  it  in  its  less  general 
sense:  e.g,  in  a  grant  of  lands,  meadows,  and 
pastures,  the  former  word  is  held  to  mean 
only  arable  land.  Burton,  Real  Prop.  183  ; 
Croke  Eliz.  476.  659;  2  And.  123. 

4«  Incorporeal  hereditaments  will  not  pass 
under  "lands,"  if  there  is  any  other  real 
estate  to  satisfy  the  devise ;  but  if  there  is 
no  other  such  real  estate  they  will  pass,  by 
statute.  Moore,  359,  pL  49;  3  &  4  Will.  IV. 
cc.  74,  105,  ]J6 


ZiAND  CBAP,  LAND  CHEAP  (land, 
and  Sax.  eeapan,  to  buy).  A  fine  payable  in 
money  or  cattle,  upon  the  alienation  of  land, 
within  certain  manors  and  liberties.  Cowel, 
Gloss. 

LAND  COURT.    In  American  Law. 

The  name  of  a  court  in  the  city  of  St.  Louis, 
state  of  Missouri,  having  sole  jurisdiction  in 
St.  Louis  county  in  suits  respecting  lands, 
and  in  actions  of  ejectment,  dower,  partition. 
See  Missouri. 

laAND-MARK.  A  monument  set  up  in 
order  to  ascertain  the  boundaries  between 
two  contiguous  estates.  For  removing  a  land- 
mark an-  action  lies.  1  Thomas,  Coke,  Litt. 
787.     See  Monuments. 

LAND  TAX.  A  tax  on  beneficial  pro- 
prietor of  land :  so  far  as  a  tenant  is  bene- 
ficial proprietor,  and  no  farther,  does  it  rest 
on  him.  It  has  superseded  all  other  methods 
of' taxation  in  Great  Britain.  Sugden,  Vend. 
268.  It  was  first  imposed  in  1693,  a  new 
valuation  of  the  lands  in  the  kingdom  having 
been  made  in  1692,  which  has  not  since  been 
changed.  In  1798  it  was  made  perpetual,  at 
a  rate  of  four  shillings  in  a  pound  of  valued 
rent.  See  Encyc.  Bnt.  TaxcUion;  Wharton, 
Lex.  2d  Lond.  ed. 

LAND  TENANT  (commonly  called  tene 
tenant).    He  who  actually  possesses  the  land. 

LANDLORD.  The  lord  or  proprietor  of 
land,  who,  under  the  feudal  system,  retained 
the  dominion  or  ultimate  property  of  the 
feud,  or  fee  of  the  land ;  while  his  grantee, 
who  had  only  the  possession  and  use  of  the 
land,  was  stvled  the  feudatory,  or  vassal, 
which  was  only  another  name  for  the  tenant  or 
holder  of  it.  In  the  popular  meaning  of  the 
word,  however,  it  is  applied  to  a  person  who 
owns  lands  or  tenements  which  he  rents  out 
to  others. 

LANDLORD  AND  TENANT.  A  term 
used  to  denote  the  relation  which  subsists 
by  virtue  of  a  contract,  express  or  implied, 
between  two  or  more  persons,  for  the  posses- 
sipn  or  occupation  Of  lands  or  tenements 
either  for  a  definite  period,  for  life,  or  at 
will. 

3.  When  this  relation  is  created  by  an  ex- 
press contract,  the  instrument  made  use  of 
lor  the  purpose  is  called  a  lease.  See  Lxasx. 
But  it  may  also  arise  by  necessary  implication 
from  the  circumstances  of  the  case  and  the  re- 
lative position  of  the  parties  to  each  other ;  for 
the  law  will  imply  its  existence  whenever 
there  is  an  ownership  of  land  on  the  one 
hand  and  an  occupation  of  it  by  permission 
on  the  other ;  and  m  all  such  cases  it  will  be 
presumed  that  the  occupant  intends  to  com- 
pensate the  owner  for  the  use  of  the  pre- 
mises. 4  Conn.  473;  4  Pet.  84 ;  3  Wend.  N. 
Y.  C19;  7  La.  83 ;  6  Ad.  &  E.  854;  Taylor. 
Landl.  &  Ten.  2  19. 

8«  The  intention  to  create.  This  relation 
may  be  inferred  from  a  variety  of  circum- 
stances ;  but  the  most  obvious  acknowledg- 
ment of  its  existence  is  the  payment  of  rent ; 
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and  this  principle  applies  even  after  the  ex- 
piration of  an  express  term  of  years ;  for  if 
a  tenant  continues  to  hold  over,  after  his 
term  has  run  out,  the  landlord  may,  if  he 
ehooees,  consider  him  a  tenant,  and  he  is,  in 
fact,  understood  to  do  so,  unless  he  proceeds 
to  eject  him  at  once.  If  the  landlord  suffers 
hiijfeto  remain,  and  receives  rent  from  him, 
or  Dy  any  other  act  acknowledges  him  as 
tenant,  a  new  tenancy  springs  up,  of  so  defi- 
nite a  character  that  it  cannot  be  terminated 
by  either  party,  except  by  a  reasonable  notice 
to  quit  15  Johns.  N.  1.  505;  1  Den.  N.  Y. 
113;  4  MCord,  So.  C.  59;  2  Esp.  528;  4 
Campb.  275 ;  2  Carr.  &  P.  348. 

The  payment  of  money,  however,  is  onl^  a 
primd  facie  acknowledgment  of  the  exist- 
ence of  a  tenancy ;  for  if  it  does  not  appear 
to  have  been  paid  as  rent,  but  stands  upon 
£ome  other  consideration,  it  will  not  be  evi- 
dence of  a  subsisting  tenancy.  3  Bamew.  & 
G.  413 ;  10  East,  261 ;  11  Ad.  &  £.  307  ;  4 
Bingh.  91.  Neither  does  a  mere  participa- 
tion in  the  profits  of  land,  where  the  owner 
is  not  excluded  from  possession,  nor  the  let- 
ting of  land  upon  shares,  unless  the  occupant 
expressly  agrees  to  pay  a  certain  part  of  the 
crop  as  rent,  in  either  case  amount  to  a  ten- 
ancy. 16  Mass.  443 ;  1  Speers,  So.  C.  408 ; 
3  rfCord.  So.  C.  211 ;  1  Gift  &  J.  Md. 266;  3 
Zabr.  N.  J.  390;  2  Rawle,  Penn.  11;  3  Hill, 
N.  Y.:90;  15  Wend.  N.  Y.  379. 

4*  But  the  relation  of  landlord  and  ten- 
ant will  not  be  inferred  from  the  mere  occu- 
pation of  land,  if  the  relative  position  of  the 
parties  to  each  other  can,  under  the  circum- 
stances of  the  case,  be  referred  to  any  other 
distinct  cau!»e:  as,  for  instance,  between  a 
vendor  and  vendee  of  land,  where  the  pur- 
chaser remains  in  possession  after  the  agree- 
ment to  purchase  falls  through.  For  the  pos- 
session in  that  case  was  evidently  taken  with 
the  understanding  of  both  parties  that  the 
oocapant  should  be  owner,  and  not  tenant ; 
and  the  other  part^r  cannot  without  his 
consent  convert  him  into  a  tenant,  so  as  to 
charge  him  with  rent  6  Johns.  N.  Y.  46 ;  16 
Pet  25 ;  21  Me.  525 ;  8  Mees.  &  W.  Exch.  118 ; 
10  Cush.  Mass.  259.  The  same  principle 
applies  to  a  mortgagor  and  mortgagee,  as 
▼ell  as  to  that  of  a  mortgagor  and  an  as- 
signee of  the  mortgagee ;  for  no  privity  of 
estate  exists  in  either  <case ;  and,  as  a  gene- 
ral rule,  a  tenancy  by  implication  can  never 
ari«e  under  a  party  who  has  not  the  legal 
estate  of  the  premises  in  question.  2  Mann, 
i  R.  303 ;  6  Ad.  &  E.  268 ;  Taylor,  Landl.  <Sb 
Ten.  5  25. 

5*  Generally,  the  rights  and  obligations  of 
the  parties  will  be  considered  as  having  com- 
menced from  the  date  of  the  lease,  if  there 
be  one,  and  no  other  time  for  its  commence- 
ment has  been  agreed  upon ;  or,  if  there  be 
no  date,  tiien  from  the  deUvery  of  the  papers. 
If,  however,  there  be  no  writings,  it  will  take 
effect  from  the  day  the  tenant  entered  into 
possession,  and  not  with  reference  to  any 
particular  quarter^lay.  4  Johns.  N.  Y.  230 ; 
15  Wend.  N.  Y.  656;    Coke,  latt  46  a. 


And  these  rights  and  duties  attach  to  each 
of  the  parties,  not  only  in  respect  to  each 
other,  but  also  with  reference  to  other  per^ 
sons  who  are  strangers  to  the  contract.  The 
landlord  retains  certain  rights  over  the  pro- 
perty, although  he  has  parted  with  its  pos- 
session, while  the  tenant  assumes  obligations 
with  respect  to  it  which  continue  so  long  as 
he  is  invested  with  that  character. 

6«  After  the  making  of  a  lease,  the  right  of 
possession,  in  legal  contemplation,  remains 
in  the  landlord  until  the  contract  is  consum- 
mated by  the  entry  of  the  lessee.  When  the 
tenant  enters,  this  right  of  possession  changes, 
and  he  draws  to  himself  all  the  rights  inci- 
dent to  possession  after  this.  The  landlord's 
rights  in  the  premises  are  suspended,  or  con- 
fined to  the  protection  of  his  reversionary  inte- 
rest ;  that  is,  to  the  maintenance  of  actions  for 
such  injuries  as  would,  in  the  ordinary  course 
of  things,  continue  to  affect  his  interest*  after 
the  determination  of  the  lease.  Of  such  are 
actions  for  breaking  the  windows  of  a  house, 
cutting  timber,  ordamming  uparivulet,  where- 
by the  timber  on  the  estate  becomes  rotten.  11 
Mass.  519;  1  Maule  &  S.  234;  9  Bingh.  3;  4 
Barnew.  &  Aid.  72 ;  3  Me.  6 ;  5  Den.  NY.  494. 
The  injury  must  be  of  such  a  character  as 
permanently  affects  the  inheritance;  but  it 
may  be  so  if  any  one  interferes  with  his 
tenants,  and  disturbs  their  enjoyment  so  far 
as  to  cause  him  loss  of  rent,  or  other  damage. 
14  East,  489 ;  4  Barnew.  &  Aid.  72 ;  1  Hall, 
N.  Y.  214. 

Y*  The  landlord  may,  however,  go  upon 
the  premises  peaceably,  for  the  purpose  of 
ascertaining  wnether  any  waste  or  iniury  has 
been  committed  by  the  tenant  or  other  per- 
son, first  giving  notice  of  his  intention.  He 
may  also  use  all  ways  appurtenant  thereto, 
demand  rent,  make  such  repairs  as  are  neces- 
sary to  prevent  waste,  or  remove  an  obstruc- 
tion. But  if  the  rent  is  payable  in  hay  or 
other  produce,  to  be  delivered  to  him  mm 
th^  farm,  he  is  not  entitled  to  go  upon  the 
land  and  take  it,  until  it  is  delivered  to  him 
by  the  tenant,  or  until  ailer  it  has  been  sev- 
ered and  set  apart  for  his  use.  3  Johns.  N. 
Y.  408 ;  1  Vern.  Ch.  575 ;  7  Pick.  Mass.  76 ;  1 
Barnew.  &  C.  8 ;  7  Mees.  &  W.  Exch.  601.  But 
see  5  Dowl.  &  R.  442;  3  Barnew.  &C,  533. 

8.  The  landlord's  responsibiliiies  in  respect 
to  possession,  also,  are  suspended  as  soon  as 
the  tenant  commences  his  occupation.  If, 
therefore,  a  stranger  is  injured  by  the  ruin- 
ous state  of  the  premises,  or  the  tenant  cre- 
ates a  nuisance  upon  them,  or  if  the  fences 
are  suffered  to  fall  into  decay,  whereby  the 
cattle  of  a  stranger  stray  and  are  injured  or 
lost,  the  landlord  is  in  neither  case  answer- 
able. But  it  would  be  otherwise  if  he  had 
undertaken  to  keep  the  premises  in  repair, 
and  the  injury  was  occasioned  by  his  neglect 
to  keep  up  the  repairs,  or  if  he  should  re- 
new the  lease  witn  a  nuisance  upon  it  4 
Term,  318 ;  2  H.  Blackst  350 ;  4  Taunt  949 ; 
1  Ad.  &  E.  827. 

9«  The  princijHiL  oUipaUon  on  the  part  of 
the  landlord,  which  is,  in  fact,  always  to  j^ 
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implied  as  a  necessary  condition  to  his  re- 
ceiving any  rent,  is  that  the  tenant  shall 
enjoy  the  quiet  possession  of  the  premises,— 
which  means,  substantially,  that  he  shall  not 
be  turned  out  of  possession  of  the  whole  or 
any  material  part  of  the  premises  by  one 
having  a  title  paramount  to  that  of  landlord, 
or  that  the  landlord  shall  not  himself  dis- 
turb or  render  his  occupation  uncomfortable 
by  the  erection  of  a  nuisance  on  or  near  the 
premises,  or  otherwise  oblige  him  to  quit 
possession.  3  East,  491 ;  6  Dowl.  &  R.  349;  8 
Cow.  N.  Y.  727  ;  7  Wend.  N.  Y.  281 ;  13  N. 
Y.  151 ;  2  Dev.  388 ;  4  Mass.  349 ;  5  Day, 
Conn.  282.  But  if  he  be  ousted  by  a  stranger, 
that  is,  by  one  having  no  title,  or  after  the 
rent  has  fallen  due,  or  if  the  molestation 
proceeds  from  the  acts  of  a  third  person,  the 
landlord  is  in  neither  case  responsible  for  it. 
1  Term,  671 ;  3  Johns.  N.  Y.  471 ;  7  Wend.  N. 
Y.  281 ;  4  Dev.  No.  C.  40 ;  5  Hill,  N.  Y.  599 ; 
6  Mass.  246  ;  13  East,  72 ;  12  Wend.  N.  Y. 
529 ;  25  Barb.  N.  Y.  694. 

10«  Another  obligation  which  the  law  im- 
poses upon  the  landlord  in  the  absence  of  any 
express  stipulation  in  the  lease,  is  the  pay- 
ment of  all  taxes  and  assessments  charge- 
able upon  the  property,  or  any  ground-rent, 
or  interest  upon  mortgages  to  which  it  may 
be  subject.  Every  landlord  is  bound  to  pro- 
tect his  immediate  tenant  against  all  para- 
mount claims ;  and  if  a  tenant  is  compelled, 
in  order  to  protect  himself  in  the  enjoyment 
of  the  land  in  respect  of  which  his  rent  is 
payable,  to  make  pavment  which  ought,  as 
oetween  himself  and  his  landlord,  to  have 
been  made  by  the  latter,  he  may  call  upon 
the  landlord  to  reimburse  him,  or  he  may  de- 
duct such  payment  from  the  rent  due  or  to 
become  due.  6  Taunt.  524 ;  12  East,  469 ;  5 
Bingh.  409 ;  3  Barnew.  &  Aid.  647 ;  7  Barnew. 
&  a  285 ;  3  Ad.  &  E.  331;  3  Mees.  &  W. 
Exch.  607 ;  5  Barnew.  &  Aid.  521. 

11.  But  the  landlord  is  under  no  obligation 
to  make  any  repairs,  or  to  rebuild  in  case 
the  premises  should  be  burned ;  nor  does  he 
guarantee  that  they  are  reasonably  fit  for 
tne  purposes  for  which  they  were  taken. 
And  it  IS  not  in  the  power  of  a  tenant  to 
make  repairs  at  the  expense  of  his  landlord, 
unless  there  be  a  special  agreement  between 
them  authorizing  nim  to  do  so ;  for  the  ton- 
ant  takes  the  premises  for  better  or  for  worsen 
and  cannot  involve  the  landlord  in  expense 
for  repairs  without  his  consent.  6  Cow.  N. 
Y.  475;  3  Du.  N.  Y.  464;  1  Saund.  320;  7 
East,  116;  1  Rv.  A  M.  357;  7  Mann.  &  G. 
576.  Even  if  the  premises  have  become  un- 
inhabitable by  fire,  and  the  landlord  having  in- 
sured them  has  recovered  the  insurance-money, 
the  tenant  cannot  compel  him  to  expend  the 
money  so  recovered  in  rebuilding,  unless  he 
has  expressly  engaged  to  do  so;  nor  can  he, 
in  such  an  event,  protect  himself  from  the 
payment  of  rent  during  the  unexpired  bal- 
ance of  the  term.  8  Paige,  Ch.  N.  Y.  437 ; 
1  Sim.  Ch.  146;  1  Term,  314.  A  different 
rule  is  said  to  prevail  in  Louisiana.  See  3 
Rob.  La.  52. 


13.  On  the  part  of  the  tenant,  we  may  ob- 
serve that  on  taking  possession  he  is  at  once 
invested  with  all  the  rights  incident  to  posses- 
sion, is  entitled  to  the  use  of  all  the  privi- 
leges and  easements  appurtenant  to  the  tene- 
ment, and  to  teke  such  reasonable  estovers 
and  emblemente  as  are  attached  to  the  es- 
tate. He  may  maintain  an  action  ag^nst 
any  person  who  disturbs  his  possession  or 
trespasses  upon  the  premises,  though  it 
be  the  landlord  himselt.  1  Den.  N.  x.  21 ; 
Croke  Car.  325;  3  Wils.  461;  2  H.  Blackst 
924;  2  Barnew.  &  Ad.  97;  3  Crompt.  &  R. 
Exch.  557.  As  occupant,  he  is  also  answer- 
able for  any  neglect  to  repair  highways, 
fences,  or  party-walls;  it  being  generally 
sufficient,  except  where  a  statute  has  other- 
wise provided,  to  charge  a  man  for  such  to- 
1>airs  bv  the  name  of  occupant.  He  is  also 
table  K)r  all  injuries  produced  by*  the  mis- 
management of  his  servants,  or  by  a  nui- 
sance kept  upon  the  premises,  or  by  an  ob- 
struction of  the  highway  adjacent  to  them, 
or  the  like ;  for,  as  a  general  rule,  where  a 
man  is  in  possession  ot  property,  he  must  so 
manage  it  that  other  persons  shall  not  be  in- 
jured thereby.  3  Term,  766;  3  Q.  B.  449;  1 
*Scott,  N.  R.  392 ;  4  Taunt.  649 ;  5  Barnew.  & 
C.  552;  6  Mees.  it  W.  Exch.  499. 

13«  One  of  the  principal  obligations  which 
the  law  imposes  upon  every  tenant,  independ- 
ent of  any  agreement,  is  to  treat  the  premises 
in  such  a  manner  that  no  substantial  injury 
shall  be  done  to  them,  and  so  that  they  may 
revert  to  the  landlord,  at  the  end  of  the  term, 
unimpaired  by  any  wilful  or  negligent  con- 
duct on  his  part.  In  the  language  of  the 
books,  he  must  keep  the  buildings  wind-and- 
water-tight,  and  is  bound  to  make  fair  and 
tenantable  repairs,  such  as  the  keeping  of 
fences  in  order,  or  replacing  doors  and  win- 
dows that  are  broken  during  his  occupation. 
If  it  is  a  furnished  house,  he  must  preserve 
the  furniture,  and  leave  it,  with  the  linen, 
etc.,  clean  and  in  good  order.  5  Carr.  &  P. 
239 ;  7  id,  327 ;  4  Term,  318 ;  18  Ves.  Ch.  331 ; 
2  Esp.  590;  4  Mann.  &  G.  95 ;  12  Mees.  &  W. 
Exch.  827.  ^ 

But  he  is  not  bound  to  rebuild  premises 
which  have  accidentally  become  ruinous  dur- 
ing his  occupation ;  nor  is  he  answerable  for 
ordinary  wear  and  tear,  nor  for  an  accidental 
fire,  nor  to  put  a  new  roof  on  the  building, 
nor  to  make  what  are  usually  called  general 
or  substantial  repairs.  Neither  is  he  bound 
to  do  painting,  white-washing,  or  papering, 
except  so, .far  as  they  may  be  necessary  to 
preserve  exposed  timber  from  decay.  6  Term, 
650;  6  Carr.  &  P.  8;  12  Ad.  &  E.  476;  1 
Marsh.  567 ;  10  Barnew.  &  C.  312. 

14*  With  respect  to  /arming  leases,  a  ten- 
ant is  under  a  similar  obligation  to  repair; 
but  it  differs  from  the  general  obligation  in 
this,  that  it  is  confined  to  the  dwelling-house 
which  he  occupies, — ^the  burden  of  support- 
ing the  out-buildings  and  other  erections  on 
the  farm  being  sustained  either  by  the  land* 
lord,  or  the  tenant,  in  the  absence  of  any 
express  provision  in  the  lease,  by  the  partiou* 
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)ar  eiutom  of  the  country  in  which  the  fann 
is  situated.  He  is  always  bound,  however, 
to  cultivate  the  farm  in  a  good  and  husband- 
like  manner,  to  keep  the  fences  in  repair, 
and  to  preserve  the  timber  and  ornamental 
trees  in  good  condition;  and  for  any  viola- 
tioD  of  any  of  these  duties  he  is  liable  to  be 
prooeeded  against  by  the  landlord  ^br  wastej 
whether  the  act  of  waste  be  committed  by 
the  tenant  or  by  a  stranger.  Coke,  Litt.  53 ; 
6  Taunt  300;  5  Johns.  N.  Y.  373 ;  13  East, 
18;  3  Mood.  536;  2Dougl.745;  1  Taunt.  198; 
1  Den.  N.  Y.  104.  .  As  to  what  constitutes 
waste,  see  Waste. 

ISk  The  tenant's  general  oblieation  to  re- 
pair filfio  renders  him  resjHmstble  for  any 
injury  a  stranger  may  sustain  by  his  neglect 
to  keep  the  premises  in  a  safe  condition :  as, 
by  not  keeping  the  covers  of  his  vaults  suffi- 
ciently closed,  so  that  a  person  walking  in 
the  street  falls  through,  or  is  injured  thereby. 
If  he  repairs  or  improves  the  building,  he 
must  n^ard  against  accident  to  the  pass- 
ers-by m  the  street,  by  erecting  a  suitable 
b«wricade,  or  stationing  a  person  there  to 

S've  notice  of  the  danger.  4  Term,  318;  28 
wb.  N  .Y.  194;  6  N.  Y.  48 ;  4  id.  222.  For 
any  unreasonable  obstruction  which  he  places 
in  the  highway  a4Joining  his  premises,  he 
may  be  indicted  for  causing  a  public  nui- 
sance, as  well  as  rendered  liable  to  an  action 
for  damages,  at  the  suit  of  any  individual 
injured.  The  law  will  tolerate  only  such  a 
partial  and  temporary  obstruction  of  the 
street  as  may  be  necessary  for  business  pur- 
poses: as  in  receiving  and  delivering  goods 
mm  a  warehouse,  or  coals,  or  fuel  on  the 
sidewalk,  or  the  like ;  provided,  always,  that 
the  public  convenience  does  not  suffer  from 
it  1  Serg.  &  R.  Penn.  217 ;  6  East,  427 ;  6 
Carr.  &  P.  636 ;  1  Den.  N.  Y.  524 ;  Taylor, 
Lsndl.  &  Ten.  2  192. 

in*  The  tenant's  chief  dufy,  however,  is 
the  pojpmeiU  of  rent,  the  amount  of  which  is 
either  fixed  bv  the  terms  of  the  lease,  or,  in 
the  absence  of  an  express  agreement,  is  such 
a  reasonable  compensation  tor  the  occupation 
of  the  premises  as  they  are  fairly  wortn.  If 
there  has  been  no  particular  agreement  be- 
tween the  parties,  tne  tenant  pays  rent  only 
for  the  time  he  has  had  the  beneficial  ei^oy- 
ment  of  the  premises ;  but  if  he  has  entered 
into  an  express  agreement  to  pay  rent  during 
the  termf  no  casuiuty  or  injury  to  the  premises 
by  fire  or  otherwise,  nothinj;,  in  fact,  short  of 
an  eviction,  will  excuse  him  from  such  pay- 
ment. 4  Paige,  Ch.  N.  Y.  355 ;  18  Yes.  Gh. 
415;  1  Harr.  &  J.  Md.  42;  16  Mass.  240;  3 
Den.  N.  Y.  464;  3  Bos.  &  P.  420;  6  Term, 
650;  24  Wend.  N.Y.  454;  Al.  26;  4  Harr. 
&  J.  Md.  564;  1  Bay,  So.  G.  499.  But  if  he 
has  been  deprived  of  the  possession  of  the 
premises,  or  any  part  thereof,  bv  a  third 
person  under  a  title  superior  to  that  of  the 
landlord,  or  if  the  latter  annoys  his  tenant, 
erect  or  canses  the  erection  of  such  a  nui- 
sance upon  or  near  the  premises  as  renders 
his  occupation  so  uncomfortable  as  to  justify 
his  removal,  he  is  in  either- ease  discharged 


from  the  payment  of  rent.  2  Wend.  N.  Y. 
561;  12  ui.  529;  4  Cow.  N.  Y.  58;  8  id.  727; 
4  N.Y.  217;  2  Ired.  No.  G.  350;  3  Ohio,  364; 
4  Rawle,  Penn.  329 ;  Goke,  Litt.  148  b;  2  East, 
576 ;  1  Gowp.  242  -^  6  Term,  458. 

1Y«  The  obligation  to  pay  rent  may  he  ap- 
portioned; for,  as  rent  is  incident  to  the  re- 
version, it  will  become  payable  to  the  as- 
signees of  the  respective  portions  thereof 
whenever  that  reversion  is  severed  by  an 
act  of  the  parties  or  of  the  law.  But  the 
tenant's  consent  is  necessary  for  an  appor- 
tionment when  made  by  the  landlord,  unless 
the  proportion  of  rent  chargeable  upon  each 
portion  of  the  land  has  been  settlea  by  the 
intervention  of  a  jury.  22  Wend.  N.  Y.  121 ; 
2  Barb.  N.  Y.  643 ;  3  Den.  N.  Y.  454 ;  1  Dowl. 
&  R  291 ;  5  Barnew.  &  Aid.  876.  A  tenant, 
however,  cannot  ^t  rid  of  or  apportion  his 
rent  by  transferring  the  whole  or  a  part  of 
his  lease ;  for  if  he  assigns  it,  or  underlets 
a  portion  of  it,  he  still  remains  liable  to  his 
landlord  for  the  whole.  Groke  Eliz.  633;  24 
Barb.  N.  Y.  333.  Instances  of  an  apportion- 
ment by  act  of  law  occur  where  there  is  a 
descent  of  the  reversion  amone  a  number  of 
heirs,  or  upon  a  judicial  sale  of  a  portion  of 
the  premises;  for  in  such  cases  the  tenant 
will  be  bound  to  pay  rent  to  each  of  the  par- 
ties for  the  portion  of  the  premises  belong- 
ing to  them  respectively.  So,  if  a  man  dies, 
leaving  a  widow,  she  will  have  a  right  to  re- 
ceive one-third  of  the  rent,  while  the  remain* 
ing  two-thirds  will  be  payable  to  his  heirs. 
Groke  Elis.  742 ;  15  Wend.  N.  Y.  464 ;  Groke 
Jac.  160;  Goke,  Litt.  148;  1  Mees.  &  W.  Exch. 
747. 

18.  These  rij^hts  and  liabilities  are  not 
confined  to  the  immediate  parties  to  the  con- 
tract, but  will  be  found  to  attach  to  aUpcT' 
sons  to  whom  the  estate  may  be  transferred, 
or  who  may  succeed  to  the  possession  of  the 
premises,  either  as  landlords  or  tenants.  This 
principle  follows  as  a  necessary  conseouence 
of  that  privity  of  estate  which  is  inciaent  to 
the  relation  of  landlord  and  tenant.  A  land- 
lord may  not  violate  his  tenant's  rights  by  a 
sale  of  the  property;  neither  can  a  tenant 
avoid  his  responsibilities  by  substituting  an- 
other tenant  in  his  stead  without  the  land- 
lord's consent.  The  purchaser  of  the  pro- 
perty becomes  in  one  case  the  landlord,  and 
IS  entitled  to  all  the  rights  and  remedies 
aeainst  the  tenant  or  his  assignee  which  the 
seller  had,  while  in  the  other  case  the  as- 
signee of  the  lessee  assumes  all  the  liabili- 
ties of  the  latter,  and  is  entitled  to  the  same 
protection  which  he  might  claim  from  the 
assignee  of  the  reversion;  but  the  original 
lessee  is  not  thereby  discharged  firom  his 
obligations.  17  Johns.  N.  Y.  ^39 ;  3  Harr. 
&  M'H.  Md.  387 ;  24  Barb.  N.  Y.  365 ;  13 
Wend.  N.  Y.  136 ;  19  N.  Y.  68 ;  8  Ves.  Ch. 
95;  1  Yes.  &  B.  Gh.  Ir.  11 ;  4  Term,  99. 

19*  The  relation  of  landlord  and  tenant 
may  be  terminated  in  several  ways.  If  it  is 
a  tenancy  for  life,  it  will  of  course  terminate 
upon  the  decease  of  him  upon  whose  life  the 
lease  depends ;  but  if  it  be  for  life,  or  for  a 
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certain  namber  of  years  depending  upon 
some  particular  event,  the  happening  of  that 
event  will  determine  the  tenancy.  So  if  it 
be  for  a  certain  number  of  ^ears,  independ- 
ent of  any  contingency,  it  vnll  expire  at  the 
last  moment  of  the  anniversary  of  the  day 
from  which  the  tenant  was  to  hold  in  the 
last  year  of  the  tenancv.  And  in  all  these 
cases  depending  upon  tne  express  conditions 
of  the  lease,  no  notice  to  quit  will  be  necessary 
in  order  to  dissolve  the  relation  of  the  parties 
to  each  other.  Coke,  Litt.  216;  Sheppard, 
Touehst.  187 ;  9  Ad.  &  B.  879 ;  5  Johns.  N.  Y. 
128 ;  1  Pick.  Mass.  43 ;  2  Serg.  &  R.  Penn.  49 ; 
18  Me.  264;  Taylor,  Landl.  &  Ten.  {  465. 

30.  But  a  tenancy  from  year  to  year^  or  at 
roill,  can  only  be  terminated  by  a  notice  to 
quit.  This  notice  must  be  in  writing;  it 
must  be  explicit,  and  require  the  tenant  to 
remove  from  the  premises;  it  must  be  served 
upon  the  tenant,  and  not  upon  an  under- 
tenant ;  it  must  run  in  the  name  of  the  per- 
son to  whom  possession  is  to  be  given,  and 
not  of  his  agent;  and  if  given  by  one  of 
several  tenants  in  common,  it  is  valid  only 
to  the  extent  of  his  share,  but  if  made  by 
one  of  several  joint  tenants,  it  will  enure  for 
the  benefit  of  all.  Burr.  1603 ;  5  Esp.  196 ; 
liongl.  175 ;  5  Ad.  &  E.  350 ;  6  Bamew.  & 
C.  41 ;  10  Johns.  N.  Y.  270;  8  Taunt.  241;  2 
Mann.  &  R.  433 ;  7  Mees.  &  W.  Exch.  139 ; 
B  Bingh.  n.  c.  677.  At  common  law,  this  no- 
tice was  required  to  be  one  of  six  calendar 
months,  ending  with  the  period  of  the  year 
at  which  the  tenancy  commenced,  W.  Blackst. 
596 ;  3  Term,  13 ;  and  this  rule  prevails  in 
New  York,  Kentucky,  Tennessee,  North  Caro- 
lina, Vermont,  and  New  Jersey,  as  to  tenan- 
cies from  year  to  year.  1  Vern.  Ch.  311 ;  1 
Johns.  N.  Y.  322 ;  1  Dan.  Ky.  30 ;  5  Yerg. 
Tenn.  431;  22  Vt.  88;  4  Ired.  No.  C.  291;  3 
Green,  N.  J.  181.  See  17  Mass.  287.  In 
Pennsylvania,  South  Carolina,  New  Hamp- 
shire, and  Michigan,  three  months'  notice  is 
required,  24  N.  H.  219 ;  8  Serg.  k  R.  Penn. 
458;  2  Rich.  So.  C.  346;  while  the  New- York 
statutes  provide  for  its  termination  bv  giving 
one  month's  notice  wherever  there  is  a  ten- 
ancy at  will,  or  by  sufferance,  created  by  the 
tenant's  holding  over  his  term,  or  otherwise. 

21.  This  relation  will  also  be  dissolved 
when  the  tenant  incurs  a  forfeiture  of  his 
lease  by  the  breach  of  some  covenant  or  con- 
dition therein  contained.  At  common  law, 
a  forfeiture  was  incurred  if  the  tenant  did 
any  act  which  was  inconsistent  with  his  first 
reUtion  to  his  landlord:  as,  if  he  impugned 
the  title  of  his  lessor  by  affirming  by  matter 
of  record  the  fee  to  be  in  a  stranger,  claimed 
a  mater  estate  than  he  was  entitled  to,  or 
undertook  to  alienate  the  estate  in  fee.  Coke, 
Litt  251 6  ;  C  r .)ke  Eliz.  321.  But  these  causes 
of  forfeiture,  founded  upon  strict  feudal  prin- 
ciples, have  been  generally  abolished  in  the 
United  States,  and  a  forfeiture  of  a  term  of 
years  now  only  occurs  in  consequence  of  a 
breach  of  some  express  stipulation  contained 
in  the  contract:  as,  for  tne  commission  of 
vraste,  non-payment  of  rent,  or  the  like.    2 


Wend.  N.Y.  357;  2  Hill,  N.Y.  554;  lON.Y. 
9 ;  7  Paige,  Ch.  N.  Y.  350.  A  forfeiture  may 
be  waived  by  an  acceptance  of,  or  distraining 
for,  rent  which  became  due  after  a  breach 
committed  by  the  tenant,  or  by  giving  a  no- 
tice to  quit,  or  by  any  other  act  which  a4> 
knowledges  the  continuance  of  the  tenancy, 
8  Watts,  Penn.  55 ;  2  N.  H.  160 ;  18  Johns. 
N.  Y.  174 ;  3  Hen.  A  M.  Va.  436 ;  1  Binn. 
Penn.  333 ;  1  Mees.  &  W.  Exch.  408;  1  Taunt. 
78,  and  will  be  relieved  against  by  the  courts 
in  all  cases  where  it  happened  accidentally 
and  the  iniury  is  capable  of  compensatioD, 
or  where  the  damages  are  a  mere  matter  of 
computation.  10  Yes.  Ch.  6;  12  id.  475;  16 
t(f.  405 ;  2  Price,  Exch.  206 ;  1  Dall.  Penn. 
210 ;  9  Mod.  22. 

29*  Another  means  of  dissolving  a  tenandj 
is  by  an  operation  of  law,  termed  a  merger,— 
which  happens  where  a  tenant  purchases  the 
fee  of  the  reversion,  or  the  fee  descends  to 
him  as  heir  at  law,  the  lease  becoming  there- 
by merged  in  the  inheritance,  the  lesser  estate 
being  absorbed  in  the  greater.  To  produce 
this  result,  however,  it  is  necessary  that  the 
two  estates  should  meet  in  the  same  person 
and  in  the  same  right;  for  if  he  who  has  the 
reversion  in  fee  marries  the  tenant  for  years, 
or  if  a  tenant  makes  the  landlord  his  executor, 
the  term  of  ^ears  is  in  neither  case  merged, 
because  in  either  case  he  holds  the  fee  for  his 
own  benefit,  while  the  term  of  years  is  taken 
in  one  case  for  his  wife's  use,  and  in  the  other 
for  the  benefit  of  the  estate  he  represents  as 
executor.  10  Johns.  N.  Y.  482 ;  15  Barb.  N. 
Y.  7 ;  12  N.  Y.  526 ;  Coke,  Litt.  388  h;  Bur- 
ton.  Real  Prop.  {898;  1  Washburn,  Real 
Prop.  354. 

28*  In  addition  to  the  several  methods  of 
putting  an  end  to  a  tenancy  already  imext* 
tioned,  we  may  add  that  it  is,  of  course,  com- 
petent for  a  tenant  to  surrender  his  lease  to 
the  landlord ;  or  if  the  sublect-matter  of  the 
lease  toJioUy  perishes,  or  is  required  to  be 
taken  for  public  uses,  or  if  the  premises  aie 
converted  into  a  house  of  ill  fame,  or  tiie 
tenant  disclaims  to  hold  under  his  landlord 
and  therefore  refuses  to  pay  his  rent,  asserts 
the  title  to  be  in  himself  or  unlawfully  attor> 
ney  to  another,  the  tenancy  is  at  an  end,  and 
the  landlord  may  forthwith  resume  the  pea- 
session.  7  Wend.  N.  Y.  210 ;  24  td.  454 ;  3 
Maule  &  S.  270;  5  Ohio,  303;  11  Mete.  Mass. 
448 ;  1  Esp.  13 ;  13  Pet.  1 :  3  A.  K.  Marsh, 
Ky.  247 ;  10  111.  41 ;  20  Penn.  St.  398 ;  6 
Yerg.  Tenn.  280. 

24.  After  the  tenai%ey  has  ended,  the  right 
of  possession  reverts  to  the  landlord,  who 
may  re-enter  upon  the  premises  if  he  can  do 
so  without  violence.  But  if  the  tenant  holds 
over  and  the  landlord  takes  possession  for- 
cibly, so  as  to  endanger  a  breacn  of  the  peace, 
he  runs  the  risk  of  being  punished  criminally 
for  a  forcible  entry  (see  Forcibt.b  Entry  and 
Detainrr|  as  well  as  of  suffering  the  conse- 
quences or  an  action  of  trespass.  The  land- 
lord should,  therefore,  in  all  such  cases,  call 
in  the  law  to  his  assistance,  and  receive  pofr 
session  at  the  hands  of  the  sheriff. 
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The  tenant,  on  his  part,  is  bound  quietly 
to  yield  up  the  possession  of  the  entire  pre- 
mises, although  he  still  retains  a  reasonable 
rizht  of  egress  and  regress  for  the  purpose 
or  remoTinff  his  goods  and  chattels.  And 
for  a  refusS  to  perform  this  duty  he  will  be 
subjected  to  all  the  statutory  penalties  of 
holding  ocer,  1  Add.  Penn.  14,  43 ;  10  Mass. 
409;  8  Term,  357;   1  Dev.  &  B.  No.  0.  324; 

5  Oarr.  &  P.  201:  1  Mann.  &  G.  644;  1 
Watte  &  &  Penn.  90 ;  13  Johns.  N.  Y.  235 ; 
9  Vt.  352;  1  Strobh.  So.  C.  313.  He  may, 
also,  in  certain  cases,  take  the  embUmenU  or 
aoDual  profits  of  the  land  after  his  tenancy 
18  ended  (see  Emblements),  and,  unless  re- 
stricted by  some  stipulation  to  the  contrary, 
may  remove  such  Juciurea  as  he  has  erected 
during  his  occupation  for  his  comfort,  conve- 
nieoce,  or  profit.    See  Fixtures. 

35.  The  ordinary  common-law  remedy  by 
which  a  landlord  proceeds  to  recover  the  pos- 
session of  his  premises  is  by  an  action  of 
ejectment,  which  is  strictly  a  possessory  ac- 
tion j  and  the  part^  claiming  possession  must 
recover  upon  his  right  of  entry,  whether  his 
title  to  the  estate  be  in  fee  tor  life  or  for 
years.  7  Johns.  N.  Y.  227;  2  Yeates,  Penn. 
d09;  3  Bingh.  203.  The  tenant  is  never  per- 
mitted, for  reasons  of  sound  public  policy,  to 
controvert  his  landlord's  title,  or  to  set  up 
against  him  a  title  acquired  by  himself  dur- 
ing his  tenancy  which  is  hostile  in  its  cha- 
racter to  that  which  he  acknowledged  in  ac- 
cepting the  demise.  10  East,  158;  3  Barnew. 
4  C.  413 ;  7  Term,  488 :  5  Wend.  N.  Y.  246; 

6  Den.  N.  Y.  431 ;  3  Ad.  &  B.  188 ;  1  Harp. 
So.  G.  70 ;  6  Harr.  &  J.  Md.  533 ;  2  Binn. 
Penn.  472 ;  4  Serg.  &  R.  Penn.  467. 

.  36.  But  the  slow  and  measured  progress 
of  this  ancient  proceeding  in  most  cases  af- 
fords a  Terr  inailequate  remedy  to  the  land- 
lord ;  and  in  order,  therefore,  to  obviate  the 
evils  arising  from  its  delays,  the  statutes  of 
the  different  states  provide  a  summary  pro- 
ceeding, by  which  a  landlord  may  be  speedily 
reinstated,  upon  notice  of  a  day  or  two,  in 
oases  where  a  tenant  abandons  the  premises 
before  the  end  of  the  term  without  surren- 
dering the  lease,  leaving  rent  in  arrear,  con- 
tinues to  hold  over  after  the  expiration  of  his 
term,  or  has  be(X)me  unable  or  unwilling  to 
pay  for  the  use  of  the  premises.  22  Wend. 
N.  Y.  611 ;  4  Barnew.  &  C.  259 ;  10  N.  Y. 
35 ;  2  Oy.  Tenn.  233 ;  2  Chitty,  Bail.  179 ;  7 
Term,  431. 

See,  further,  on  the  subject  of  this  article, 
Woodfall,  Smith,  Taylor,  Archbold,  Comyns, 
Cootes,  on  the  Law  of  Landlord  and  Tenant; 
Chambers,  Piatt,  on  Leases;  Washburn  on 
Beal  Property. 

LANOTJAa-B.  The  medium  for  the  com- 
munication of  perceptions  and  ideas. 

Spoken  language  is  that  wherein  articulate 
sounds  are  used. 

WriUen  language  is  that  wherein  written 
characters  are  used,  and  especially  the  sys- 
tem of  characters  called  letters  and  figures. 

2*  Bjr  oonyentional  usage,  certain  sounds  and 
ebaraeten  have  a  definite  meaning  in  one  ooantrjr 


or  in  certain  conntries,  and  this  is  called  the  Ian. 
gnage  of  such  country  or  countries:  as,  the  Greek, 
the  Latin,  the  French,  or  the  English  language. 
The  law,  too,  has  a  peculiar  language.  See  Eu- 
nom.  Dial.  2. 

3.  On  the  subjugation  of  England  by  William 
the  Conqueror,  the  French-Norman  language  was 
substituted  in  all  law-proceedings  for  the  ancient 
Saxon.  This,  according  to  Blackstone,  3  Comm. 
317,  was  the  language  of  the  records,  writs,  and 
pleadings  until  the  time  of  Edward  III.  Mr.  Ste- 
phen thinks  Blackstone  has  fallen  into  an  error, 
and  says  the  record  was,  from  the  earliest  period 
to  which  that  document  can  bo  traced,  in  the  Latin 
language.  Plead.  Appx.  note  14.  By  the  statute 
86  Edw.  IIL  St  1,  0.  15,  it  was  enacted  that  for 
the  fatnre  all  pleas  should  be  pleaded,  shown,  de- 
fended, answered,  debated,  and  judged  in  the  Eng- 
lish tongue,  but  be  entered  and  enrolled  in  Latin. 
Tbe  Norman  or  law  French,  however,  being  more 
familiar  as  applied  to  the  law  than  any  other  lan- 
guage, the  lawyers  continued  to  employ  it  in  mak- 
ing their  notes  of  the  trial  of  cases,  which  they 
afterwards  published  in  that  barbarous  dialect  un- 
der the  name  of  Reports. 

4.  After  the  enactment  of  this  statute,  on  the 
introduction  of  paper  pleadings,  they  followed  in 
the  language  as  well  as  in  other  respects  the  style 
of  the  records,  which  were  drawn  up  in  Latin. 
This  technical  language  eonCinued  in  use  till  the 
time  of  Cromwell,  when  by  a  statute  the  records 
were  directed  to  be  in  English )  but  this  act  was 
repealed  at  the  restoration  by  Charles  II.,  the  law- 
yers finding  it  difficult  to  express  themselres  as 
well  and  as  concisely  in  the  Tcmaoular  as  in  the 
Latin  tongue ;  and  the  language  of  the  law  con- 
tinued as  before  till  about  the  year  1730,  when  the 
statute  of  4  Qeo.  II.  o.  26,  was  passed.  It  pro- 
vided that  both  the  pleadings  and  the  records 
should  thenceforward  be  framed  in  English.  The 
ancient  terms  and  expressions  which  had  been  so 
long  known  in  French  and  Latin  were  now  lite- 
rally translated  into  English.  The  translations  of 
such  terms  and  phrases  were  fouitd  to  be  exceed- 
ingly ridiculous.  Such  terms  as  nisi  prius,  habeas 
corpus,  fieri  facias,  mandamus,  and  the  like,  are 
not  capable  of  an  English  dress  with  any  degree 
of  seriousness.  They  are  equally  absurd  in  the 
manner  they  are  employed  in  Latin;  but  use  and 
the  fact  that  they  are  in  a  foreign  language  have 
ma<ie  the  absurdity  less  apparent. 

6*  By  statute  of  6  Geo.  II.  c.  14,  passed  two 
years  siter  the  last-mentioned  statute,  the  use  of 
technical  words  was  allowed  to  continue  in  the 
usual  language, — which  defeated  almost  every  be- 
neficial purpose  of  the  former  statute.  In  chang- 
ing from  one  language  to  another,  many  words 
and  technical  expressions  were  retained  in  the  new 
which  belonged  to  the  more  ancient  language;  aiid 
not  seldom  they  partook  of  both.  This,  to  the  un- 
learned student,  has  given  an  air  of  confusion  and 
disfigured  the  language  of  the  law.  It  has  ren- 
dered essential,  also,  the  study  of  the  Latin  and 
French  languages.  This,  perhaps,  is  not  to  be  re- 
gretted, as  they  are  the  keys  which  open  to  the 
ardent  student  vast  stores  of  knowledge.  In  the 
United  States,  the  records,  pleadings,  and  all  law 
proceedings  are  in  the  English  language,  except 
certain  teehnioal  terms  which  retain  their  ancient 
French  and  Latin  dress. 

6.  Agreements,  contracts,  wills,  and  other 
instruments  may  be  made  in  any  langiuage, 
and  will  be  enforced.  Bacon,  Abr.  Wills  \D 
1).  And  a  slander  spoken  in  a  foreign  Ian- 
^  age,  if  understood  by  those  present,  or  a 
ibelpublished  in  such  language,  will  be  pun- 
ished as  if  spoken  or  written  in  the  English 
language.    Sacon,  Abr.  SUindtr^  (I^  3);  1 
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Rolle,  Abr.  74;  6  Term,  163.  For  the  con- 
straction  of  language,  see  articles  Construc- 
tion ;  Interpretation  ;  Jacob,  Intr.  to  the 
Com.  Law  Max.  46. 

v.  Among  diplomatists,  the  French  lan- 
guage is  the  one  commonly  used.  At  an 
early  period,  the  Latin  was  the  diplomatic 
language  in  use  in  Europe.  Towards  the 
end  of  the  fifteenth  century  that  of  Spain 
gained  the  ascendencjr,  in  consequence  of 
the  great  influence  which  that  country  then 
exercised  in  Europe.  The  French,  since  the 
age  of  Louis  XIV.,  has  become  the  almost 
universal  diplomatic  idiom  of  the  civilized 
world ;  though  some  states  use  their  national 
language  in  treaties  and  diplomatic  corre- 
spondence. It  is  usual  in  these  cases  to 
annex  to  the  papers  transmitted  a  transla- 
tion in  the  language  of  the  opposite  party, 
wherever  it  is  understood  this  comity  will  be 
reciprocated.  This  is  the  usage  of  the  Ger- 
manic Confederation,  of  Spain,  and  of  the 
Italian  courts.  When  liations  using  a  com- 
mon language,  as  the  United  States  and 
Great  Britain,  treat  with  each  other,  such 
-language  is  used  in  their  diplomatic  inter- 
course. 

See,  generally,  3  Blackstone,  Comm.  323 ; 
1  Chitty,  Crim.  Law,  415 ;  2  Rey,  Inst.  jud. 
de  TAngleterre,  211,  212. 

LANGUIDUB  (Lat.).    In  Fraotioe. 

The  name  of  a  return  made  by  the  sheriff  when 
a  defendant,  whom  he  has  taken  by  virtue  of 

Erocess,  is  so  dangerously  sick  that  to  remove 
im  would  endanger  his  life  or  health. 
In  such  a  case,  the  officer  may  and  ought 
unquestionably  to  abstain  from  removing 
him,  and  may  permit  him  to  remain  even  in 
his  own  house  in  the  custody  of  a  follower, 
though  not  named  in  the  warrant,  he  keeping 
the  key  of  the  house  in  his  possession.  The 
officer  ought  to  remove  him  as  soon  as  suffi- 
ciently recovered.  If  there  be  a  doubt  as  to 
the  state  of  health  of  the  defendant,  the  offi- 
cer should  require  the  attendance  and  advice 
of  some  respectable  medical  man,  and  require 
him,  at  the  peril  of  the  consequences  of  mis- 
representation, to  certify  in  writinc  whether 
it  be  fit  to  remove  the  party  or  tsLxe  him  to 
prison  within  the  county.  3  Chitty,  Pract, 
358.  For  a  form  of  the  return  of  languidus, 
see  3  Chitty,  Pract,  249 ;  T.  Chitty,  Forms, 

LANZAS.  In  Spanish  Law.  A  cer- 
tain contribution  in  money  paid  by  the  gran- 
dees and  other  high  officers  m  lieu  of  the  sol- 
diers they  ought  to  furnish  government  in 
time  of  war. 

LAPSE.  In  Eooleslastioal  Law.  The 
transfer,  by  forfeiture,  of  a  right  to  present 
or  collate  to  a  vacant  benefice  from  a  person 
vested  with  such  right  to  another,  in  conse- 
quence of  some  act  of  negligence  by  the  for- 
mer.   Ayliffe,  Parerg.  331. 

Upon  six  months'  neglect  of  the  patron,  the  right 
lapses  to  the  bishop ;  upon  six  months'  neglect  of 
bishop,  to  archbishop ;  upon  his  six  months'  neg- 
lect, to  king.    The  day  on  which  the  vacancy  oo- 


cars  is  not  counted,  and  the  six  months  are  ealen. 
lated  as  a  half-year.    2  Burn,  Eocl.  LaW,  355. 

To  glide;  to  pass  slowly,  silently,  or  by 
degrees.  To  slip ;  to  deviate  from  the  pro- 
per path.  Webster,  Diet  See  Lapsed  De- 
vise ;  Lapsed  Legacy. 

LAPSE  PATENT.  A  patent  issued  to 
petitioner  for  land.  A  patent  for  which  land 
to  another  party  has  lapsed  through  neglect 
of  patentee.  The  lapse  patent  relates  to  date 
of  original  patent,  and  makes  void  all  mesne 
conveyances.    1  Wash.  Va.  39,  40. 

LAPSED  DEVISE.  A  devise  which 
has  lapsed,  or  does  not  take  effect  because  of 
the  death  of  devisee  before  testator. 

The  subject-matter  of  the  lapsed  devise 
will,  if  no  contrary  intention  appears,  be  in- 
cluded in  the  residuary  clause  (if  any)  con- 
tained in  the  will.  But,  if  the  devise  be  to 
children  or  other  issue  of  devisor,  and  issue 
of  devisee  be  alive,  the  devise  shall  not  lapse, 
if  no  such  intention  appear  in  the  will.  See 
1  Vict,  c.  26,  {{  25,  26.  32,  33.  A  devise 
always  lapses  at  common  law  if  the  devisee 
dies  before  testator:  in  some  of  the  states 
there  are  statutes  on  the  subject.  See  1 
Jarman,  Wills,  Perkins  ed.  301,  n.;  4  Kent, 
Comm.  541. 

LAPSED  LEGACY.  A  legacy  which, 
on  account  of  the  death  of  the  legatee  before 
the  period  arrives  for  the  payment  of  the 
legacy,  lapses  or  deviates  from  the  course 
prescribed  by  the  testator,  and  falls  into  the 
residuum.  I  Williams,  Ex.  1036. 
^  A  distinction  exists  between  a  lapsed  de- 
vise and  a  lapsed  legacy.  A  legacy  which 
lapses  does  not  fall  into  the  residue  unless  so 
provided  by  the  will,  but  descends  to  the  heir 
at  law ;  on  the  contrary,  personal  property 
passes  by  the  residuary  clause  where  it  is  not 
otherwise  disposed  of.  2  Bouvier,  Inst  2154- 
2156.    See  Lapsed  Detise. 

LARCEirr.    In  Criminal  Law.     The 

wrongful  and  fraudulent  taking  and  carry- 
ing away  by  one  person  of  the  mere  per- 
sonal ^oods  of  another  from  any  place,  with 
a  felonious  intent  to  convert  them  to  his  the 
taker's  use,  and  make  them  his  property 
without  the  consent  of  the  owner.  2  East. 
PL  Cr.  553 ;  4  Wash.  C.  C.  700. 

In  a  recent  English  oaee,  Mr.  Baron  Parke  iaid 
that  this  definition,  which  waa  the  most  complete 
of  any,  waa  defective,  in  not  stating  what  is  the 
meoning  of  the  word  "felonious,"  which,  he  said, 
"may  be  explained  to  mean  that,  there  is  no  color 
of  right  or  excuse  for  the  act;  and  the  'intent' 
must  be  to  deprive  the  owner,  not  temporarily,  l>ut 
permanently,  of  his  property."  Regina  it.  Hollo- 
way,  2  Carr.  A  K.  W2;  1  Den.  Cr.  Cas.  370}  Tempi. 
A  M.  Cr.  Cas.  40.  It  is  safer  to  be  guided  by  the 
cases  than  by  the  definitions  given  by  text-writers. 
Per  Coltman,  J.  Several  definitions  are  collected 
by  Mr.  Bishop,  2  Crim.  Law,  J  676,  n.,  to  which 
reference  is  made. 

Larceny  was  formerly  in  England,  and  still  is, 
perhaps,  in  some  states,  divided  into  grand  and 
petit  or  ;>««»  larceny,  according  as  the  value  of  the 
property  taken  was  great  or  email.  2  East,  PL  Cr. 
736;  3  M'Cord,  So.  C.  187;  3  flUl,  N.  Y.  8W :  6  «. 
144 ;  1  Hawks,  No.  C.  463  j  8  Blaokf.  Ind.  498.    Yet 
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in  Englukd  this  diBtinction  is  now  abolished,  by  7 
A  8  Oeo.  IV.  o.  29,  i  2i  and  tho  same  is  true  of 
many  of  the  United  States,  lUthough  in  some  a  dif- 
ference is  made,  similar  in  theory,  between  eases 
where  the  amount  stolen  is  more  and  where  it  is 
less  than  one  hondred  dollars  or  some  fixed  sum. 

Compound  larceny  is  larceny  under  oircum- 
stances  which,  in  view  of  the  law,  aggravate 
the  crime.  The  law  in  relation  to  thisbranch 
of  larceny  is  to  a  great  extent  statutory. 

%•  The  property  of  the  owner  may  be 
either  general,  1  Carr.  &  R.  518 ;  2  Den.  Cr. 
Ca«.  449,  or  special.  10  Wend.  N.  T.  165 ; 
14  Mans.  217 ;  13  Ala.  n.  s.  153 ;  21  Me.  14 ; 

8  Tex.  115 ;  4  Harr.  Del.  570 ;  6  Hill,  N.  Y. 
144 ;  9  Carr.  &  P.  44. 

There  mast  be  a  taking  i^inst  the  consent 
of  the  owner,  8  Carr.  &  P.  291 ;  9  td.  365 ;  1 
Den.  Cr.  Cas.  381 ;  2  Ov.  Tenn.  68;  9  Terg. 
Tenn.  198 ;  6  «i.  154 ;  20  Ala.  n.  s.  428 ;  1 
Rich.  So.  C.  30 ;  2  Nott  &  M'C.  So.  C.  174 ; 
Coxe,  N.  J.  439 ;  and  the  taking  will  not  be 
larceny  if  consent  be  given,  though  obtained 
bv  fraud.  15  Serg.  k  R.  Penn.  93 ;  9  Carr. 
A"  P.  741 ;  4  Taunt.  258 ;  7  Cox,  Cr.  Cas.  289. 
When  the  possession  of  an  article  is  intrusted 
to  a  person,  who  carries  it  away  and  appro- 
priates it,  this  is  no  larceny,  z4  Eng.  L.  k. 
Eq.  562;  4  Carr.  k  P.  545;  5  id,  533;  1 
Pick.  Mass.  375 ;  20  Ala.  n.  s.  428 ;  17  N.  T. 
114;  see  2  M'Mull.  So.  C.  382 ;  2  Carr.  k  K. 
983 ;  4  Mo.  461 ;  33  Me.  127 ;  11  Cush.  Mass. 
483 ;  13  Gratt.  Va.  803 ;  11  Tex.  769 ;  but 
when  the  custody  merely  is  parted  with,  such 
misappropriation  is  a  larceny.  6  T.  B.  Monr. 
Ky.  130 ;  1  Den.  N.  Y.  120 ;  11  Q.  B.  929 ;  1 
Den.  Cr.  Cas.  584. 

8.  The  taking  must  be  in  the  county  where 
the  criminal  is  to  be  tried.  9  Carr.  &  P.  29 ; 
By.  k  M.  349.  But  when  the  taking  has 
been  in  the  county  or  state,  and  the  thief  is 
caught  with  the  stolen  property  in  another 
county  than  that  where  the  theft  was  com- 
mitted, he  may  be  tried  in  the  county  where 
arrested  with  the  goods ;  as,  by  construction 
of  law,  there  is  a  fresh  taking  in  every  county 
in  which  the  thief  carries  the  stolen  property. 
7  Mete.  Mass.  175.  Whether  an  indictment  for 
larceny  can  be  supported  where  the  goods  are 
proved  to  have  been  originally  stolen  in  another 
state,  and  brought  thence  into  the  state  where 
the  indictment  is  found,  is  a  point  on  which 
the  decisions  are  contradictory.  Property 
stolen  in  one  of  the  British  Provinces  and 
bnmght  by  the  thief  into  Massachusetts  is 
not  larceny  there.  3  Gray  Mass.  434.  See, 
cofi/m,  11  Vt  650. 

4»  There  must  be  an  actual  removal  of  the 
article,  1  Leach,  Cr.  Cas.  4th  ed.  236,  n.,  320; 
3  Greenleaf,  Ev.  J  154 ;  7  Carr.  k  P.  552 ;  8 
if.  291 ;  8  Ala.  n.  s.  328 ;  12  Ired.  No.  C.  157 ; 

9  Yerg.  Tenn.  198 ;  but  a  very  slight  removal, 
if  it  amount  to  an  actual  taking  into  posses- 
tion,  is  sufficient.  2  East,  PI.  Cr.  556,  617  ; 
1  Carr.  &  R.  245 ;  Dearsl.  Cr.  Cas.  421. 

The  property  must  be  personal ;  and  there 
can  be  no  larceny  of  things  affixed  to  the  soil, 
1  Hale.  PI.  Cr.  510 ;  11  Ired.  No.  C.  477 ;  8 
Carr.  A  P.  293 ;  bat  if  once  severed  by  the 


owner,  a  third  person,  or  the  thief  himself, 
as  a  separate  transaction,  it  becomes  a  sub- 
ject of  larceny.  11  Ired.  No.  C.  70 ;  3  Hill, 
N.  Y.  395 ;  1  Mod.  89 ;  2  RoUe,  89;  7  Taunt. 
188.  It  must  be  of  some  value,  though  but 
slight.  4  Rich.  So.  C.  356 ;  3  Harr.  Del.  563 ; 
7  Meto.  Mass.  475.  See  8  Penn.  St.  260;  6 
Johns.  N.  Y.  103 ;  9  Carr.  k  P.  347. 

See  Hale,  Hawkins,  Pleas  of  the  Croym ; 
Bishop,  Gabbett,  Russell,  Criminal  Law; 
Roscoe,  Criminal  Evidence. 

LAS  FARTIDA8.  The  name  of  a  code 
of  Spanish  law.  It  is  sometimes  called  las 
side  partidas,  or  the  seven  parts,  from  the 
number  of  its  principal  divisions.  It  is  a 
compilation  from  the  civil  law,  the  custom- 
ary law  of  Spain,  and  the  canon  law.  It 
was  compiled  by  four  Spanish  jurisconsults, 
under  the  eye  of  Alnhonso  X.,  a.d.  1250,  and 
published  in  Castille  in  1263,  but  first  pro- 
mulgated as  law  by  Alphonso  XI.,  a.d.  1348. 
The  maritime  law  CQptained  in  it  is  given  in 
vol.  6  of  Pardess.  Col.  of  Mar.  I^w.  He  fol- 
lows the  edition  of  1807,  at  Paris.  It  has 
been  translated  into  English.  Such  of  its 
provisions  as  are  applicfu)le  are  in  force  in 
Florida,  Louisiana,  and  Texas.  1  Sharswood, 
Blackst.  Comm.  66;  1  Whito,  New  Recop. 
354. 

LABCIVIOnS  CARRIAGIS.  In  Con- 
neotlout.  A  term  including  those  wanton 
acts  between  persons  of  difierent  sexes,  who 
are  not  married  to  each  other,  that  flow  from 
the  exercise  of  lustful  passions,  and  which 
are  not  otherwise  punished  as  crimes  against 
chastity  and  public  decency.  2  Swift,  Dig. 
343 ;  2  Swift,  Syst.  331. 

Lascivious  carriage  may  consist  not  only 
in  mutual  acts  of  wanton  and  indecent  fami- 
liarity between  persons  of  different  sexes, 
but  in  wanton  and  indecent  actions  against 
the  will  and  without  the  consent  of  one  of 
them :  as,  if  a  man  should  forcibly  attempt 
to  pull  up  the  clothes  of  a  woman.  5  Day, 
Conn.  81. 

LA8T  HEIR.  He  to  whom  the  lands 
come  if  they  escheat  for  want  of  lawful 
heirs:  viz.,  sometimes  the  lord  of  whom  the 
lands  are  held,  sometimes  the  king.  Brac- 
ton,  lib.  5,  c.  17, 

LAST  8ICKN]EI8S.  That  of  which  a 
person  dies. 

The  expanses  of  this  sickness  are  generally 
entitled  to  a  preference  in  payment  of  debts 
of  an  insolvent  estate.  La.  Civ.  Code,  art. 
3166. 

To  prevent  impositions,  the  statute  of  frauds 
requires  that  nuncupative  wills  shall  be  made 
during  the  testator's  last  sickness.  Roberts, 
Frau£,  556 ;  20  Johns.  N.  Y.  502. 

ZaABT  WILL  (Lat.  uUima  voluntas),  A 
disposition  of  real  estate  to  take  effect  after 
death. 

It  is  strictly  distinguishable  from  testament, 
which  is  applied  to  personal  estate,  1  Williams, 
Exec.  6,  n.  o,  Amer.  notes^  but  the  words  are 
generally  used  together,  "last  will  and  tea- 
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tament,"  in  a  will,  whether  real  or  personal 
estate  is  to  be  disposed  of.    See  Will. 

LATENT  AMBIOniTT.  One  which 
di]>C8  not  appear  od  the  face  of  the  instru- 
ment See  Ambiquity;  Maxims,  Ambigui- 
ties. 

LATHZ^  LATH  (L.  Lat  laestrtim  or 
leda.  Law  Fr.  and  Ene.  Diet.).  A  division 
of  certain  counties  in  England,  intermediate 
between  a  county  or  shire  and  a  hundred, 
sometimes  containing  three  or  four  hundreds, 
as  in  Kent  and  Sussex.  Cowel.  But  in  Sus- 
sex the  word  used  for  this  division  is  rape, 
1  Sharswood,  Blaokst.  Comm.  116.  There 
was  formerly  a  lathe-reeve  or  bailiff  in  each 
lathe.  Id.  This  division  into  lathes  continues 
to  the  present  day.  See  12  East,  244.  In 
Ireland,  the  lathe  was  intermediate  between 
the  ty thing  and  the  hundred.  Spencer,  Ire- 
land.   See  Termes  de  la  Ley. 

LATIDXSMBO.    In    BpanUih    Law. 

The  tax  paid  by  the  possessor  of  land  held 
by  quit-rent  or  emphyteusis  to  the  owner  of 
the  estate,  when  the  tenant  alienates  his 
right  in  the  property. 

LATIFUNDIUM  (Lat.).  In  ClvU 
Law.  Great  or  large  possessions ;  a  great 
or  large  field;  a  common.  Ainsworth.  A 
sreat  estate  made  up  of  smaller  ones  (fun- 
dus), which  began  to  oe  common  in  the  latter 
times  of  the  empire.  Schmidt,  Civ.  Law,  In- 
trod.  p.  17. 

LATIFXTNDUS  (Lat  lati posstdens).  A 
possessor  of  a  large  estate  made  up  of  smaller 
ones.    DuCange. 

LATITAT  (Lat.  he  lies  hid).  In  Eng- 
lish Law.  The  name  of  a  writ  calling  a 
dcfenda,nt  to  answer  to  a  personal  action  in 
the  king's  bench.  It  derives  its  name  from 
a  supposition  that  the  defendant  lurks  and, 
lies  hid,  and  cannot  be  found  in  the  oountj 
of  Middlesex  (in  which  the  said  court  is 
holden)  to  be  taken  there,  but  is  gone  into 
some  other  county,  and  therefore  requiring 
the  sheriff  to  apprehend  him  in  such  other 
county.    Fitzherbert,  Nat  Brev.  78. 

LAUDIMIUM,  LATTDATIOREM 

(Lat.  a  laudaiido  domino).  A  iiflieth  part 
of  the  purchase-money  or  (if  no  sale]  or  the 
value  of  the  estate  paid  to  the  landlora  (domi- 
nus)  by  a  new  emphytatta  on  his  succession 
to  tne  estate,  not  as  heir,  but  as  singular  suc- 
cessor. Yoetius,  Gomm.  ad  Pand.  Tib.  6,  tit. 
3,  II  26-^5 ;  Mackeldey,  Civ.  Law,  297. 

In  Old  XSngUah  Law.  The  tenant  paid 
a  laudemium  or  acknowledgment-money  to 
new  landlord  on  the  death  nf  the  old.  See 
Blount,  Aeknowledgment*Money, 

LAUNCH.  The  movement  by  which  a 
ship  or  boat  descends  from  the  shore  into  the 
water  when  she  is  first  built,  or  afterwards. 

A  law,  long,  low,  flat-bottomed  boat.  Mar. 
Diet  The  long-boat  of  a  ship.  R.  II.  Dana. 
A  small  vessel  employed  to  carry  the  cargo 
of  a  large  one  to  and  from  the  shore. 

The  goods  on  board  of  a  launch  are  at  the 
riak  of  the  insurers  till  landed.    5  Mart  La. 


N.  s.  387.  The  duties  and  rights  of  the  mas- 
ter of  a  launch  are  the  same  as  those  of  the 
master  of  a  lighter. 

When  the  master  of  a  vessel  agreed  to  take 
cotton  on  board  ^is  vessel  from  the  cotton- 
press,  and  employed  a  steam-lighter  for  that 
purpose,  and  the  cotton  was  lost  by  an  explo- 
sion of  the  steam-boiler  of  the  lighter,  it  was 
held  that  his  vessel  was  liable  in  rem  for  the 
loss.    23  Best  Law  Rep.  277. 

LAW.  That  which  is  laid  down ;  that 
which  is  established.  A  rule  or  method  of 
action,  or  order  of  sequences. 

The  rules  and  methods  by  which  society 
compels  or  restrains  the  action  of  its  mem- 
bers. 

The  aggregate  of  those  rules  and  princi- 
ples of  conduct  which  the  governing  power 
in  a  community  reco^izes  as  the  rules  and 
principles  which  it  will  enforce  or  sanction, 
and  according  to  which  it  will  regulate,  limit, 
or  protect  the  conduct  of  its  members. 

A  rule  of  civil  conduct  prescribed  by  the 
supreme  power  in  a  state.  1  Stephen,  Comm. 
25. 

A  rule  or  enactment  promulgated  by  the 
legislative  authority  of  a  state ;  a  long-esta- 
blished local  custom  which  has  the  force  of 
such  an  enactment.     10  Pet.  18. 

The  doctrines  and  procedure  of  the  com- 
mon law  of  England  and  America,  as  distin- 
guished from  those  of  equity. 

An  oath.  So  used  in  the  old  English  prac- 
tice, by  which  wager  of  law  was  allowed. 
See  Waoxr  or  Law. 

3.  Perhaps  few  terms  whose  use  requires  eqaal 
precision  serve  in  so  many  diverse  meanin|^  as  the 
term  law.  In  its  root  it  signifies  that  which  is 
laid  down,  that  which  is  established.  "In  the 
largest  sense."  says  Afontesquieu  (Esprit  dea  Lois, 
b.  1,  ch.  1),  "laws  are  the  necessary  relations 
whioh  arise  from  the  nature  of  things;  and,  in 
this  sense,  all  beings  have  their  laws,  God  has  his 
laws,  the  material  universe  has  its  laws,  intelli- 

fences  superior  to  man  have  their  laws,  animals 
ave  their  laws,  man  has  his  laws.  In  this  sense, 
the  idea  of  a  command  proceeding  from  a  superior 
to  an  inferior  is  not  necessarily  involved  in  the 
term  law.  It  is  frequently  thus  nsed  to  denote 
simply  a  statement  of  a  constant  relation  of  phe- 
nomena. The  laws  of  science,  thus,  are  but  gene- 
ralised statements  of  observed  facts.  **  It  is  a  per- 
version of  language,"  says  Paley,  "to  assign  any 
law  as  the  efficient  operative  cause  of  any  thing. 
A  law  presupposes  an  agent:  this  is  only  the  mode 
according  to  whioh  an  agent  proceeds." 

In  its  relation  to  human  aifain  there  is  a  broad 
nse  of  the  term,  in  whioh  it  denotes  any  of  those 
rules  and  methods  by  which  a  society  compels  or 
restrains  the  action  of  its  members.  Here  the 
idea  of  a  command  is  more  generally  obvious,  and 
has  usually  been  thought  an  ecsential  element  in 
the  notion  of  human  law. 

A  distinction  is  to  be  observed  in  the  outset  be- 
tween the  abstract  and  the  concrete  meaning  of 
the  word.  That  whioh  is  usually  intended  by  tho 
term  "laws"  is  not  coextensive  with  that  which 
is  intended  by  the  term  "law."  In  the  broadest 
sense  whioh  it  bears  when  used  in  the  abstract, 
law  is  a  science.  It  treats  of  the  theory  of  gov- 
ernment, the  relation  of  states  to  each  other  and 
to  individuals,  and  the  rights  and  obligations  of 
states,  of  individuals,  and  of  artificial  persons  and 
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local  eommnnitifm  among  themaelTca  and  to  each 
otbar. 

3*  An  analysia  of  the  Boience  of  law  presents  a 
riewy^r'tt  <^f  the  righta  of  person?,  dbtinguishing 
them  as  natural  persons  and  artificial  persons,  or 
bodies  politic  or  corporations.  These  rights  are 
deemed  either  absolute,  as  relating  to  the  ei^oy- 
BDent  uf  peri|onal  seourity,  liberty,  and  of  private 
property,  or,  on  the  other  hand,  as  relative, — that 
Is,  arising  out  of  the  relation  in  which  several  per- 
sons stand.  These  rcilations  are  either,  ^r«f,  pub- 
lic or  political,  vis.:  the  relation  of  magistrates  and 
people ;  or,  aeeond,  are  private,  as  the  relations  uf 
master  and  servant,  husband  and  wife,  parent  and 
child,  gnardian  and  ward,  to  which  might  be  added 
relations  arising  oat  of  private  contracts,  such  as 
partnership,  principal  and  agent,  and  the  like. 
Under  the  head  of  the  rights  of  persons  as  arising 
out  of  public  relatiuns  may  be  discussed  the  con- 
stitution and  polity  of  the  state,  the  distribution 
of  powers  among  the  various  departments  of  the 
government,  the  political  status  of  individuals,  as 
aliens,  citisens,  and  the  like. 

In  the  teomd  place,  the  analysis  presents  the 
lights  of  property,  which  is  divided  into  personal 
property  or  chattels,  viz.,  that  which  is  movable, 
and  real  property,  or  that  which  is  immovable, 
TIE.,  lands,  including  nearly  all  degrees  of  interest 
therein,  as  well  as  such  chattels  as  by  a  peculiar 
connection  with  land  may  be  deemed  to  have  lost 
their  character  as  legally  movable:  these  rights 
of  property  are  view^  in  respect  to  the  origin  of 
title,  the  transmission  of  title,  ^nd  the  protection 
of  the  enjoyment  thereof! 

In  the  third  place,  the  analysis  presents  a  view 
of  private  wrongs,  or  those  injuries  to  persons  for 
which  the  law  provides  a  redress  for  the  aggrieved 
party ;  and  under  this  head  may  be  considered  the 
tiilmaals  through  which  the  protection  of  rights  or 
the  redress  of  wrongs  may  be  obtained,  and  the 
various  modes  of  procedure  to  those  ends. 

4*  Lastly,  the  analysis  presents  a  view  of  pub- 
lic wi2>ngs,  or  crimes  and  misdemeanors,  in  which 
may  be  considered  the  theory  of  crime  and  punish- 
ment, the  persons  capable  of  committing  crimes,  the 
several  de;;Tee8  of  guilt  of  principals  and  accesso- 
ries, the  various  crimes  of  which  toe  law  takes  cog- 
nizance,— as,  those  against  religion,  those  against 
the  state  and  its  government,  and  those  against 
persons  and  property, — with  the  punishment  which 
the  law  affixes  to  each,  and  also  the  tribunals  and 
procedure  by  which  crimes  threatened  may  be  pre- 
Tcnted  and  crimes  committed  may  be  punished. 
Blaokstone,  Comm. 

6«  In  a  stricter  sense,  but  still  in  the  abstract, 
law  denotes  the  aggregate  of  those  rules  and  prin- 
ciples of  conduct  which  the  governing  power  in  a 
eemmunity  recognizes  as  the  rules  and  principles 
which  it  will  enforce  or  sanction,  and  according  to 
which  it  will  regulate,  limit,  or  protect  the  conduct 
of  members  of  the  community. 

It  is  the  aggregate  of  legal  rules  and  principles, 
as  distinguished  from  any  particular  rule  or  prin- 
ciple. No  one  statute,  nor  all  statutes,  constitute 
the  law  of  the  state;  fbr  the  maxims  of  the  courts 
and  the  regulations  of  municipal  bodies,  as  well  as, 
to  some  extent,  the  universal  principles  of  ethics,  go 
to  make  up  the  body  of  the  law.  It  includes  pnn- 
eipUe,  which  rest  in  the  common  sense  of  justice 
and  right,  as  wall  as  positive  rules  or  regulations, 
which  rest  in  ordinance.  It  is  the  aggregate  of 
the  rules  or  principles  only  which  the  governing 
power  in  the  community  recognizes,  because  that 
power,  whether  it  be  deemed  as  residing  in  a  mon- 
arch, an  aristocracy,  or  in  the  common  'people  at 
large,  is  the  source  of  the  authority  and  the  sanc- 
tion of  those  rules  and  principles.  It  is  the  aggre- 
gate of  those  mles  and  principles  which  are  reeog- 
9u$d  MM  Uie  law  by  that  power,  rather  than  those 


which  are  actually  enforced  in  all  cases ;  for  a  sta- 
tute is  none  the  less  a  law  because  the  community 
forbear  to  enforce  it,  so  long  as  it  is  officially  re« 
cognised  by  them  as  that  which,  in  theory  M  least, 
should  be  enforced ;  nor  does  a  departure  from  the 
law  by  the  governing  power  in  itself  abrogate  the 
law.  It  comprises  not  only  those  rules  and  prin- 
eiples  which  are  to  be  enforced,  but  also  those 
which  are  simply  permissive;  for  a  very  large  part 
even  of  modern  statute-law — which  is  commonly 
defined  as  a  rule  communding  or  prohibiting — in 
reality  neither  oommands  nor  pri  hibits,  except  in 
the  most  distant  and  indirect  sense,  but  simply 
authorises,  permit^  or  sanctions;  and  this  is  much 
more  generally  true  of  those  principles  of  t&e  law 
which  rest  in  custom  and  the  adjudications  of  the 
courts.  It  is  only  those  which  relate  to  the  meat- 
here  of  the  comm^mitg  in  question ;  ^or  laws,  as  such, 
have  DO  extra-territorial  operation. 

6*  The  idea  of  law  has  <^ommon1y  been  analyzed 
as  composed  of  three  elements :  Firett  a  command 
of  the  lawgiver,  which  command  must  prescribe 
not  a  single  act  merely,  but  a  series  or  class  of 
acts;  eeeondf  an  obligation  imposed  thereby  on  the 
citizen ;  third,  a  sanction  threatened  in  the  erent 
of  disobedience.  Thus,  municipal  law  is  defined  as 
"  a  rule  of  civil  conduot  prescribed  by  the  supreme 
power  in  the  state,  commanding  wh^tt  is  right  and 
prohibiting  what  is  wrong."  1  Blaokstone,  Comm. 
44.  The  latter  clause  of  this  definition  has  been 
much  criticised.  Mr.  Chitty  modifies  it  to  '*  com- 
manding what  shall  be  done  or  what  shall  not  be 
done"  {id,  note);  and  Mr.  Stephen  omits  it,  de- 
fining law  as  ''  a  rule  of  civil  conduct  prescribed  by 
the  supreme  power  in  a  state."  1  Stephen,  Comm. 
25.  It  is  also  defined  as  a  rule  of  conduct  con- 
tained in  the  command  of  a  sovereign  addressed 
to  the  subject.  (Enoyc.  Brit.)  These  definitions, 
though  more  apt  in  reference  to  statutes  and  edicts 
than  to  the  law  in  general,  seem,  even  in  reference 
to  the  former  sort  of  law,  to  look  rather  at  the 
usual  form  than  the  invariable  essence  of  the  thing. 
The  principle  of  law,  that  a  promise  without  a 
consideration  is  void,  neither  commands  men  to 
provide  a  consideration  for  every  promise  nor  for- 
oids  them  to  promise  without  consideration,  for 
this  is  lawfbl;  nor  does  it  forbid  them  to  fulfil  such 
promises.  It  simply  amounts  to  this,  that  if  men 
choose  to  break  such  promises,  society  will  inter- 
fere to  enforce  them.  And  even  many  statutes 
have  no  form  of  a  command  or  prohibition ;  and, 
moreover,  some  that  are  such  in  form  are  not  in 
reality.  An  enactment  that  no  action  shall  be 
brought  on  a  simple  contract  after  the  lapse  of  six 
years  from  the  time  the  cause  of  action  accrued 
cannot  aptly  be  said  to  command  men  to  bring  ac- 
tions within  six  years,  nor  even,  in  fact,  to  forbid 
them  to  bring  such  actions  after  that  time ;  for  it 
is  srUl  lawful  to  sue  on  an  outlawed  demand,  and, 
if  the  defendant  do  not  object,  the  plaintiff  may 
succeed.  It  may  be  deemed  a  command  in  so  far 
as  it  is  a  direction  to  the  courts  to  dismiss  such 
actions;  but  as  a  rule  of  civil  conduct  it  amounts 
simply  to  this,  that  when  an  obligation  has  become 
stale  to  a  certain  degree,  society  will  sanction  the 
debtor  in  repudiating  it. 

T«  When  used  in  the  concrete,  the  term  usually 
has  reference  to  statutes  or  expressions  of  the  legis- 
lative will.  "  The  lawa  of  a  state,"  observes  Mr. 
Justice  Story,  "  sre  more  usually  understood  to  mean 
the  rules  and  enactments  promulgated  by  the  legis- 
lative authority  thereof,  or  long-established  .local 
customs  having  the  force  of  laws."  16  Pet.  18. 
Hence,  he  argues,  "  in  the  ordinary  use  of  language 
it  will  hardly  be  contended  that  the  decisions  of 
courts  oonstitute  laws."  In  the  Civil  Code  of  Loui- 
siana they  are  defined  to  be  "the  soiemn  expres- 
sion of  the  legislative  will."  . 

But,  as  has  already  been  said,  <'law"  in  the  ah- 
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BtrMt  inTolTes  mttoh  more.  Thus,  a  referenoe  in  » 
statute  to  ''the  casea  proyided  by  law"  inolodea 
not  only  those  oases  provided  by  former  statutes, 
but  also  those  contemplated  by  the  common  or  un- 
written law.     18  N.  Y.  115. 

The  law  of  the  land,  an  expression  used  in  Magna 
Charta  and  adopted  in  most  of  the  earlier  constitu- 
tions of  the  original  states,  means,  howerer,  some- 
thing more  than  the  legislatiTe  will :  it  requires  tbe 
due  and  orderly  proceeding  of  justice  aooording  to 
the  established  methods.  See  Dub  Procbbb  or 
Law  ;  Jones  va.  Robbins,  8  Gray,  Mass.  329. 

When  tbe  term  law  is  used  to  denote  enactments 
of  the  legislative  power,  it  is  frequently  confined, 
especially  by  English  writers,  to  permanent  rules 
of  civil  conduct,  as  distinguished  from  other  acts, 
such  as  a  divoree  act,  an  appropriation  bill,  an 
estates  act.  Report  of  £ng.  Stat.  L.  Com.  Mar., 
1856. 

In  the  United  States,  the  organic  law  of  a  state 
is  termed  the  constitution,  and  the  term  "laws" 
generally  designates  statutes  or  legislative  enact- 
ments, in  contradistinction  to  the  constitution.  See 
Statutes. 

8*  Law,  as  distinguished  from  equity,  denotes 
the  doctrines  and  procedure  of  the  common  law  of 
England  and  America,  from  which  equity  is  a  de- 
parture. 

The  distinction  between  law  and  equity  has  been 
abolished  in  New  York,  Ohio,  Indiana,  Missouri, 
Wisconsin,  Kentucky,  Alabama,  California,'  Oregon, 
and  Minnesota,  at  least  so  far  as  the  methods  of 
procedure* and  the  organization  of  tribunals  is  con- 
cerned ;  but  the  distinction  between  legal  and  equi- 
table relief  still  maintains  its  place  in  the  doctrines 
of  remedies. 

Law  is  also  used  in  contradistinction  to  fact. 
Questions  of  law  are,  in  general,  for  the  decision 
of  the  court;  while  it  is  for  the  jury  to  pass  upon 
questions  of  fact. 

In  respect  to  the  ground  of  the  authority  of  law, 
it  is  divided  as  natural  law,  or  the  law  of  nature  or 
of  God,  and  positive  law. 

9.  Arbitrary  law.  A  law  or  provision  of 
law  BO  far  removed  from  consiaerations  of 
abstract  justice  that  it  is  necessarily  founded 
on  the  mere  will  of  the  law-making  power, 
so  that  it  is  rather  a  rule  established  than  a 
principle  declared.  The  principle  that  an 
infant  shall  not  be  bound  oy  his  contract  is 
not  arbitrary;  but  the  rule  that  the  limit  of 
infancy  shall  be  twenty-one  years,  not  twenty 
nor  twenty-two,  is  arbitrary. 

The  term  is  also  sometimes  used  to  signify 
an  unreasonable  iaw,^-one  that  is  in  violation 
of  justice. 

irrevocable  laws.  All  laws  which  have  not 
in  their  nature  or  in  their  language  some 
limit  or  termination  provided  are,  in  theory, 
perpetual ;  but  the  perpetuity  is  liable  to  oe 
defeated  by  subsequent  abrogation.  It  has 
sometimes  been  attempted  to  secure  an  abso- 
lute perpetuity  by  an  express  provision  for- 
bidding any  abrogation.  But  it  may  well 
be  questioned  whether  one  generation  has 
power  to  bind  their  posterity  by  an  irrevoca 
Die  law.  See  this  subject  cfiscussed  by  Ben- 
tham,  Works,  vol.  2,  pp.  402-407 ;  and  see 
Dwarris,  Stat.  479. 

Municipal  law  is  a  system  of  law  proper 
to  any  single  state,  nation,  or  community. 
See  Municipal  Law. 

A  penal  law  is  one  which  inflicts  a  penalty 
for  its  violation. 


Positive  law  is  the  system  naturally  esta* 
blished  by  a  community,  in  (distinction  from 
natural  law.     See  Positive  Law. 

A  private  law  is  one  which  relates  to  pri- 
vate matters  which  do  not  concern  the  puolic 
at  large. 

A  prospective  law  or  statute  is  one  which 
applies  only  to  cases  arising  after  its  enact- 
ment, and  does  not  affect  £at  which  is  al- 
ready past. 

10»  A  public  law  is  one  which  affects  the 
public,  either  generally  or  in  some  classes. 

A  retrospective  law  or  statute  is  one  that 
turns  backward  to  alter  that  which  is  past 
or  to  affect  men  in  relation  to  their  condact 
before  its  enactment.  These  are  also  called 
retroactive  laws.  In  general,  whenever  a 
retroactive  statute  would  take  away  vested 
rights  or  impair  the  obligation  of  contracts, 
it  18  in  so  far  void.  3  Dall.  Penn.  391.  But 
laws  which  only  vary  the  remedies,  or  merely 
cure  a  defect  in  proceedings  otherwise  fair, 
are  valid.  10  Serg.  &  R.  Penn.  102, 103 ;  15 
id.  72 ;  2  Pet.  380,  627;  8  id.  88 ;  11  id.  420. 
See  Ex  Post  Facto. 

For  matters  peculiar  to  the  following  classes 
of  laws,  see  their  several  titles : 

Agrarian  Laws  ;  Brihon  Law  ;  Brbtts 
AND  ScoTTS  Law;  Canon  Law;  Civil  Law; 
Codes  ;  Colonial  Law  ;  Commercial  Law  ; 
Constitutional  Law;  Consuetudinary  Law; 
Corn  Laws;  Criminal  Laws;  Crown  Law; 
Ecclesiastical  Law  ;  Edictal  Law  ;  Ex  Post 
Facto  Laws  ;  Fecial  Law  ;  Feudal  Law  ; 
Foreign  Law  ;  Game  Laws  ;  Gentoo  Law  ; 
Green  Cloth  Law;  Hindu  Law;  Insolten- 
cr ;  Law&  of  Oleron  ;  Mahommedan  Law  ; 
Martial  Law;  Military  Law;  RhOdian 
Law  ;  Statutes  of  Wisbuy. 

LAW  BOROH.  In  Old  Scotch  Law. 
A  pledge  or  surety  for  appearance. 


LAW-BURROWS.    In  Scotch 

Security  for  the  peaceful  behavior  of  a  party ; 
security  to  keep  the  peace.  This  process  was 
much  resorted  to  by  the  government  of  Charles 
II.  for  political  purposes. 

LAW  COURT  OF  APPEALS.  In 
American  Law.  An  appellate  tribunal,  in 
the  state  of  South  Carolina,  for  hearing  ap- 
peals from  the  courts  of  law. 

LAW  DAT.  The  day  fixed  in  a  mort- 
gage or  defeasible  deed  for  the  payment  of 
the  debt  secured.  24  Ala.  n.  s.  149;  10  Conn. 
280 ;  21  N.  Y.  345. 

In  Old  English  Law.  Law  day  or  lage 
day  denoted  a  day  of  open  court ;  especially 
the  more  solemn  courts  of  a  county  or  hun- 
dred.   The  court-lect,  or  view  of  frankpledge. 

LAW  FRENCH.  From  the  time  of 
William  the  Norman  down  to  that  of  Ed- 
ward III.,  all  public  proceedings  and  docu- 
ments in  England,  including  the  records  of 
the  courts,  the  arguments  of  counsel,  and  the 
decisions  of  thejudges,  were  in  the  language 
of  the  Norman  French.  After  Latin  and  Eng- 
lish were  substituted  in  the  records  and  pro- 
ceedings, however,  the  cases  and  decisions 
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eontinaed  until  the  dose  of  the  seventeenth 
century  to  be  reported  in  French ;  the  first 
reports  publishea  in  English  being  those  of 
Style,  in  1658.  The  statutes  of  the  reign 
of  Henry  III.  and  some  of  the  subsequent 
reigns  are  partly  or  wholly  in  this  language; 
but  English  was  substituted  in  the  reign  of 
Henry  vll.  Of  the  law-treatises  in  French, 
the  Mirrour  and  Britton,  and  the  works  of 
Littleton,  may  be  mentioned. 

LA'W  OF  THB  LAND.  Due  process 
of  law.  2  Yerg.  Tenn.  50 ;  6  Penn.  St.  86 ; 
4  Hill,  N.  T.  140.    See  Dus  Process  of  Law. 

LAW  LATIN.  Edward  III.  substituted 
the  Latin  languaee  for  the  Norman-Frenoh 
in  the  records,  ana  the  English  in  other  pro- 
ceedings. The  Latin  was  used  by  virtue  of 
its  being  the  language  of  scholars  of  all  Eu- 
ropean nations ;  but,  in  order  to  adapt  it  to 
the  purposes  of  the  profession,  the  EngliHh 
terms  or  legal  art  in  most  frequent  use  were 
Latinized  by  the  simple  addition  of  a  Latin 
termination,  and  the  (uverse  vocabulary  thus 
collected  was  arranged  in  English  iaioms. 
But  this  barbarous  dialect  commended  itself 
by  a  semblance  of  scholarly  sound,  and  more 
by  the  precision  which  attaches  to  technical 
terms  that  are  never  used  in  popular  lan- 
guage. Durine  the  time  of  Cromwell,  £n^- 
Bsh  was  used ;  t)ut  with  the  restoration  Latm 
was  reinstated,  and  held  its  place  till  4  Oeo. 
n.  ch.  26,  when  it  was  enacted  that,  since  the 
eommon  people  ought  to  know  what  was  done 
for  and  against  them,  proceedings  should  be 
in  English.  It  was  found,  however,  that  cer- 
tain technical  terms  had  become  so  fixed 
that  by  a  subsequent  act  such  words  were 
allowed  to  continue  in  use.  6  Geo.  II.  ch. 
14.  Hence  a  large  class  of  Latin  terms  are 
stiU  in  use,  of  which  nisi  prius,  habeas  cor- 

fus,  lis  pendens,  are  examples.  Consult  3 
lackstone,  Comm.  318-323,  and  as  to  par- 
ticular wotds  and  phrases,  Termes  de  la  Ley ; 
Taylor's  Law  Glossary;  the  Law-French  and 
Law-Latin  Dictionary;  Kelham's  Norman- 
Frenoh  Dictionary ;  DuCange. 

LA W  BCBRCHANT.  The  general  body 
of  commercial  usages  in  matters  relative  to 
commerce.  Blackstone  calls  it  the  custom 
of  merchants,  and  ranks  it  under  the  head  of 
the  particular  customs  of  England,  which  go 
to  oaake  up  the  great  body  of  the  common 
law.  1  Blackstone,  Comm.  75.  Since,  how- 
ever, its  character  is  not  local,  nor  its  obliga- 
tion, confined  to  a  particular  district,  it  can- 
not with  propriety  be  considered  as  a  custom 
in  the  technical  sense.  1  Stephen,  Comm. 
54.  It  is  a  system  of  law  which  does  not 
rest  exclusiveiy  on  the  positive  institutions 
and  local  customs  of  any  particular  country, 
but  consists  of  certain  principles  of  equity 
and  usages  of  trade  which  general  conve- 
nience and  a  common  sense  of  justice  have 
established,  to  regulate  the  deahngs  of  mer- 
chants and  mariners  in  all  the  commercial 
coontries  of  the  civilized  world.  3  Kent, 
Comm.  2. 

These  usages,  being  general  and  exten- 


sive, partake  of  the  character  of  rules  and 

Srinciples  of  law,  not  of  matters  of  fact,  aa 
0  usages  which  are  local  or  special.  They 
constitute  a  part  of  the  general  law  of  the 
land,  and,  beine  a  part  of  that  law,  their  ex- 
istence cannot  be  proved  by  witnesses,  but 
the  judges  are  bound  to  take  notice  of  them 
ex  qfficiOf^Winch,  24 ;  and  this  application  is 
not  confined  to  merchants,  but  extends  to  all 
persons  concerned  in  anv  mercantile  transao- 
tion.  See  Beawes,  Lex  Mercatoria  Rediviva ; 
Caines,  Lex  Mercatoria  Americana ;  Comyns, 
Dig.  Merchant  (D) ;  Chitty,  Com.  Law;  Far- 
dessus,  Droit  Commercial ;  Collection  des  Lois 
maritimes  ant6rieure  au  dix-huiti^me  Si^le, 
par  Dupin ;  Capmany,  Costumbres  Sfariti- 
mas;  II  Consolato  del  Mare;  Us  et  Coutumes 
de  la  Mer ;  Piantandia,  Delia  Giurisprudenze 
Maritima  Commerciale,  Antica  e  Modema; 
Yalin,  Commentaire  sur  TOrdonnance  de  la 
Marine,  du  Mois  d'Aodt,  1681 ;  Boulay-Paty, 
Droit  Comm. ;  Boucher,  Institutions  au  Droit 
Maritime ;  Parsons,  Marit.  Law. 

LAW  OF  NATIONS.  See  Interna- 
tional Law. 

LAW  OF  NAT0RB.  That  law  which 
God,  the  sovereign  of  the  universe,  has  pre- 
scribed to  all  men,  not  by  any  formal  pro- 
mulgation, but  by  the  internal  dictate  of 
reason  alone.  It  is  discovered  by  a  just  con- 
sideration of  the  agreeableness  or  aisagree- 
ableness  of  human  actions  to  the  nature  of 
man ;  and  it  comprehends  all  the  duties  which 
we  owe  either  to  the  Supreme  Being,  to  our- 
selves, or  to  our  neighbours :  as,  reverence  to 
God,  self-defence,  temperance,  honour  to  our 
parents,  benevolence  to  all,  a  strict  adherence 
to  our  engagements,  gratitude,  and  the  like. 
Erskine,  Pract.  Scotch  Law,  I.  1.  1.  See 
Ayliffe,  Pand.  tit.  2,  p.  2;  Cicero,  de  Leg. 
lib.  1. 

2*  The  primitive  laws  of  nature  may  be 
reduced  to  six,  namely:  comparative  saga- 
city, or  reason;  self-love;  the  attraction  of 
the  sexes  to  each  other;  the  tenderness  of 
parents  towards  their  children ;  the  religious 
sentiment ;  sociability. 

When  man  is  properly  organised,  he  is  able 
to  discover  moral  good  from  moral  evil ;  and 
the  study  of  man  proves  that  man  is  not  only 
an  inteUigent  but  a  free  being,  and  he  is 
therefore  responsible  for  his  actions.  The 
judgment  we  form  of  our  good  actions  pro- 
duces happiness;  on  the  contrary,  the  judg- 
ment we  form  of  our  bad  actions  produces 
unhappiness. 

S*  £very  animated  being  is  impelled  by 
nature  to  his  own  preservation,  to  defend  his 
life  and  body  from  injuries,  to  shun  what 
may  be  hurtful,  and  to  provide  all  things  re-' 
quisite  to  his  existence.  Hence  the  duty  to 
watch  over  his  own  preservation.  Suicide 
and  duelling  are,  therefore,  contrary  to  this 
law ;  and  a  man  cannot  mutilate  himself,  nor 
renounce  his  libertv. 

The  attraction  of  the  sexes  has  been  pro- 
vided  for  the  preservation  of  the  human 
race;  and  this  law  condemns  celibacy.    The 
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end  of  marriage  proves  that  polygamy  and 
polyandry  are  contrary  to  the  law  of  nature. 
Henoe  it  follows  that  the  husband  and  wife 
have  a  mutual  and  exclusive,  right  over  each 
other. 

4«  Man  from  his  birth  is  wholly  unable  to 
provide  for  the  least  of  his  necessities ;  but 
the  love  of  his  parents  supplies  for  this  weak- 
ness. This  is  one  of  the  most  powerful  laws 
of  nature.  The  principal  duties  it  imposes 
on  the  parents  are  to  bestow  on  the  child  all 
the  care  its  weakness  requires,  to  provide  for 
its  necessary  food  and  clothing,  to  mstruct  it, 
to  provide  for  its  wants,  and  to  use  coercive 
means  for  its  good,  when  requisite. 

5*  The  religious  sentiment  which  leads  us 
naturally  towards  the  Supreme  Being  is  one 
of  the  attributes  which  belong  to  humajoiitv 
alone;  and  its  importance  gives  it  the  rank 
of  the  moral  law  of  nature.  From  this  senti- 
ment arise  all  the  sects  and  different  forms  of 
worship  among  men. 

The  need  which  man  feels  to  live  in  so- 
ciety is  one  of  the  primitive  laws  of  nature 
whence  flow  our  duties  and  rights ;  and  the 
existence  of  society  depends  upon  the  condi- 
tion that  tlie  rights  of  all  shali  be  respected. 
On  this  law  are  based  the  assistance,  succors, 
and  good  offices  which  men  owe  to  each  other, 
they  Doing  unable  to  provide  each  every  thing 
for  himself. 

LAW  OF  THB  8TAPLIL    See  Law 

Merchant. 

LAWFUL.  L«ffal.  That  which  is  not 
contrary  to  law.  Tnat  which  is  sanctioned 
or  permitted  by  law.  That  which  is  in  ac- 
cordance with  law.  The  terms  "lawful," 
** unlawful,"  and  "illegal"  are  used  with 
reference  to  that  which  is  in  its  substance 
sanctioned  or  prohibited  by  the  law.  The 
term  "legal"  is  occasionally  used  with  refer- 
ence to  matters  oi  form  alone:  thus,  an  oral 
agreement  to  convey  land,  though  void  by 
law,  is  .not  properly  to  be  said  to  be  unlaw- 
ful, because  there  is  no  violation  of  law  in 
makinf  or  in  performing  such  an  agreement ; 
but  it  IS  said  to  be  not  legal,  or  not  in  lawinl 
form,  because  the  law  will  not  enforce  it,  for 
want  of  that  written  evidence  required  in 
such  cases. 

LAWFUL  MONXST.  Money  which  is 
a  legal  tender  in  payment  of  debts :  e.or.  gold 
and  silver  coined^  at  the  mint.  2  Salk.  416 ; 
6  Mod.  7 ;  3  Ind.  358 ;  2  How.  244;  3  id.  717 ; 
16  Ark.  83.     See  1  Hempst.  0.  0.  236. 

LAVriNG  OF  DOOS.  Mutilating  the 
fore-feet  of  mastiffs,  to  prevent  them  from 
running  after  deer.   3  Blackstone,  Comm.  71. 

.  LAWLX2SS  COURT.  An  ancient  local 
English  court,  said  to  have  been  held  in  Essex 
once  a  year,  at  cook-crowing,  without  a  light 
or  pen  and  ink,  and  conducted  in  a  whisper. 

LAWLSSS  BCAN.     An  outlaw. 

LAWSUIT.  An  action  at  law,  or  litiga- 
tion. 

IkAWTER.    One  skilled  in  the  law. 


LAT.  Zn  ZSngllah  Law.  That  which 
relates  to  jsersons  or  things  not  ecclesiastical. 
In  the  United  States,  the  people  are  not  by 
law  divided,  as  in  England,  into  ecclesiaa- 
tical  and  lay.  The  law  makes  no  distinction 
between  them. 

In  Pleading.  To  state  or  to  allege.  The 
place  from  whence  a  jury  are  to  be  summoned 
IS  called  the  venue,  and  the  allegation  in  the 
declaration  of  the  place  where  me  jury  is  to 
be  summoned  is,  in  technical  language,  said 
to  lay  the  venue.  3  Stephen,  Comm.  574;  3 
Bouvier,  Inst  n.  2826. 

LAT  CORPORATION.  A  corpora- 
tion composed  of  lay  persons  or  for  lay  pur- 
poses. Aneell  &  A.  Corp.  28-30;  1  Share- 
wood,  Blackst.  Comm.  470. 

TO  LAT  DAMAGES.  To  state  at  the 
conclusion  of  the  declaration  the  amount  of 
damages  which  the  plaintiff  claims. 

LAT  DATS.   In  Maritime  Law.    The 

time  allowed  to  the  master  of  a  vessel  for 
loading  and  unloading  the  same.  In  the  ab- 
sence of  any  custom  to  the  contrary,  Sundays 
are  to  be  computed  in  the  calculation  of  lav 
days  at  the  port  of  discharge.  10  Meee.  A 
W.  Exch.  331.  See3Esp.  121.  They  differ 
from  Dbvu  BRAGS,  which  see. 

LAT  FEE.  A  fee  held  by  ordinary  feu- 
dal tenure,  as  distinguished  from  the  ecclesi- 
astical tenure  of  frankalmoigny  by  which  an 
ecclesiastical  coiporation  held  of  donor.  The 
tenure  oi frankalmoign  is  reserved  by  stat.  12 
Car.  II.,  which  abolished  military  tenures.  1 
Sharswood,  Blackst  Comm.  101. 

LAT  IMPROPRIATOR.  Lay  rector, 
to  whom  the  greater  tithes  are  reserved,  the 
lesser  going  to  the  vicar.  1  Bum,  Eccl.  Law, 
75,  76. 

LAT  PEOPLE.  Jurymen.  Finch,  Law, 
381. 

LATMAN.  In  Boclealastioal  Law. 
One  who  is  not  an  ecdesiastio  nor  a  olergy- 
man. 

LA2ARET.  LAZARETTO.  A  place, 
selected  by  pubKc  authority,  where  vessels 
coming  from  infected  or  unhealthy  countries 
are  required  to  perform  quarantine.  See 
Health. 

LE  ROI  S'AVIBERA.  The  king  wiD 
consider  of  it.  This  phrase  is  used  by  the 
English  monarch  when  he  gives  his  dissent 
to  an  act  passed  by  the  lords  and  oommonR. 
The  same  rormula  was  used  by  the  late  king 
of  the  French  for  the  same  purpose.  1  Toul 
lier,  n.  52.    See  Veto. 

LE  ROI  LE  VEtTT.     The  king  assenU 
This  is  the  formula  used  in  England,  and 
formerly  in  France,  when  the  king  approved 
of  a  bill  passed  by  the  legislature.    I  Tool- 
lier,  n.  52. 

LE    ROI   VEUT   EN   DELIBERER. 

The  king  will  deliberate  on  it.  This  is  the 
formula  which  the  late  French  king  used 
when  he  intended  to  veto  an  act  of  the  legis- 
lative assembly.     1  TouUier,  n.  42, 
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USADINQ  A  U8B.  A  term  applied  to 
deeds  declaring  the  use  of  a  fine :  t.e,  speoi- 

Sing  to  whose  use  the  fine  shall  enure  before 
e  fine  is  levied.    2  Sharswood,  Blackst. 
Gomm.  363.^   See  Dbkd. 

LHADIN Q  CASXL  A  case  decided  by 
a  court  of  last  resort,  which  decides  some 
particular  point  in  Question,  and  to  which 
reference  is  constantly  or  frequently  made, 
ibr  the  purpose  of  determining  the  law  in 
similar  questions. 

Many  elements  go  to  the  constitution  of  a 
case  as  a  leading  case:  among  which  are, 
the  priority  of  the  case,  the  character  of  the 
court,  the  amount  of  consideration  given  to 
the  question,  the  freedom  from  collateral  mat- 
ters or  questions.  The  term  is  applied  to 
cases  as  leading  either  in  a  particular  state 
or  at  common  law.  A  very  convenient  means 
of  digesting  the  law  upon  any  subject  is  found 
to  be  the  selection  of  a  leading  case  upon  the 
subject,  and  an  arrangement  of  autnorities 
illastrating  the  questions  decided.  See  Ben* 
nett  k  H.  Lead.  Grim.  Gas.;  Smith,  Lead. 
Gas.;  Hare  &  W.  Sel.  Dec;  Tudor,  Lead. 
Gas. ;  and  a  variety  of  others. 

LEADINa  COUNSEIi.  That  one  of 
two  or  more  counsel  employed  on  the  same 
side  in  a  cause  who  has  the  principal  man- 
agement of  the  cause.  So  called  as  distin- 
guished from  the  other,  who  is  called  the 
junior  coutueL 

LBADINO  QtJESTION.    InPraotloe. 

A  question  which  puts  into  the  witness's  mouth 
the  words  to  be  echoed  back,  or  plainlv  sug- 
gests the  answer  which  the  party  wishes  to 
get  from  him.  7  Sere.  &  R.  Penn.  171;  4 
Wend.  N.  Y.  247.  In  tnat  case  the  examiner 
is  said  to  lead  him  to  the  answer.  It  is  not 
always  easy  to  determine  what  is  or  is  not  a 
leading  question. 

These  questions  cannot,  in  general,  be  put 
to  a  witness  in  his  examination  in  chief.  3 
Btnn.  Penn.  130 ;  6  td.  483 ;  1  Phillipps,  Ev. 
221 ;  1  Starkie,  Ev.  123.  But,  in  an  exami- 
nation in  chief,  questions  may  be  put  to  lead 
the  mind  of  the  witness  to  the  subject  of  in- 

aoiry ;  and  they  are  allowed  when  it  appears 
le  witness  wishes  to  conceal  the  truth  or  to 
favor  the  opposite  party,  or  where,  from  the 
nature  of  the  case,  the  mind  of  the  witness 
cannot  be  directed  to  the  suljject  of  inquiry 
without  a  particular  specification  of  such  sub- 
ject.   1  Campb.  43 ;  1  Stark.  100. 

In  cross-examinations,  the  examiner  has 
generally  the  right  to  put  leading  questions. 
1  Starkie,  Ev.  132 ;  3  Chitty,  Pract.  892 ; 
Roscoe,  Giv.  Ev.  94;  3  Bouvier,  Inst.  n.  3203, 
3201 

LBAOUE.  A  measure  of  len^,  which 
eonsists  of  three  geographical  miles.  The 
jurisdiction  of  the  United  States  extends  into 
the  sea  a  marine  lesj^e.  See  Acts  of  Gon- 
gress  of  Jane  5,  1794,  1  Story,  U.  S.  Laws, 
352;  and  April  20, 1818,  3  Story,  U.  S.  Laws, 
1694;  1  Wait,  State  Papers,  195.  See  Gait- 
voM  Shot. 
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In  Criminal  ImA'w.  A  conspiracy  to  do  an 
unlawful  act.    The  term  is  but  little  used. 

In  Contracts.  An  agreement  between 
states.  Leagues  between  states  are  of  seve- 
ral kinds:  Ftrstj  leagues  offensive  and  de- 
fensive, by  which  two  or  more  nations  agree 
not  only  to  defend  each  other,  but  to  carry 
on  war  against  their  common  enemies.  Se- 
cond, defensive,  but  not  offensive,  obliging 
each  to  defend  the  other  against  any  foreign 
invasion.  Third,  leagues  of  simple  amity, 
by  which  one  contracts  not  to  invade,  injure, 
or  offend  the  other:  this  usually  includes  the 
liberty  of  mutual  commerce  and  trade,  and 
the  safeguard  of  merchants  and  traders  in 
each  other's  domain.  Bacon,  Abr.  Prerogor 
iive  (D  4).  See  Gonfidxbacy;  Gonsfiracy; 
Peace;  Truce;  War. 

LXSAEIAOXS.  The  waste  which  has  taken 
place  in  liquids,  by  their  escaping  out  of  the 
casks  or  vessels  in  which  they  were  kept. 

By  the  act  of  March  2, 1799,  s.  59,  1  Story, 
U.  0.  Laws,  625,  it  is  provided  that  there  be 
an  allowance  of  two  per  cent,  for  leakage  on 
the  quantity  which  shall  appear  by  the  gauge 
to  be  contained  in  any  cask  of  liquors  subject 
to  duty  by  the  gallon,  and  ten  per  cent,  on  all 
beer,  ale,  and  porter  in  bottles,  and  five  per 
cent,  on  all  other  liquors  in  bottles,  to  be  de- 
ducted from  the  invoice  quantity,  in  lieu  of 
breakage ;  or  it  shall  be  lawful  to  compute 
the  duties  on  the  actual  quantity,  to  be  ascer- 
tained by  tale,  at  the  option  of  the  importer, 
to  be  made  at  the  time  of  entry. 

LXSAL.  Loyal;  that  which  belongs  to 
the  law. 

LHAP  TBAR.    See  Bissextile. 

LEA8XS.  A  species  of  contract  for  the 
possession  and  profits  of  lands  and  tene- 
ments either  for  life  or  for  a  certain  term 
of  years,  or  during  the  pleasure  of  the  par- 
ties. 

2.  One  of  ita  easeiitial  properties  1b,  that  itt  da- 
ration  must  be  for  a  ihorter  period  than  the  dura- 
tion of  the  interest  of  the  lessor  in  the  land ;  for 
if  he  disposes  of  his  entire  interest  it  beoomes  an 
atngnment,  and  is  not  a  lease.  In  other  words, 
the  granting  of  a  lease  always  supposes  that  the 
grantor  reserves  to  himself  a  reversion  in  the  leased 
premises. 

And  a  distinction  is  to  be  noted  between  a  lease 
and  a  mere  agreement  for  a  lease.  The  whole 
question,  however,  resolves  itself  into  one  of  con- 
stmotion,  and  an  instrument  is  to  be  eonsidered 
either  a  lease  or  an  agreement  for  a  lease,  accord- 
ing to  what  appears  to  be  the  intention  of  the  par- 
ties ;  though,  generally,  if  there  are  apt  words  of 
demise  followed  bj  possession,  the  instrument  will 
be  held  a  lease,  2  Johns.  N.  Y.  47 ;  6  lU  74 ;  9  N.  Y. 
44;  5  Bamew.  A  Ad.  1042;  3  Carr.  A  P.  ^41;  4 
Mees.  A  W.  Ezch.  719;  8  Bingh.  178;  1  Q.B.  617; 
otherwise,  if  a  fuller  lease  is  to  be  prepared  and 
exeented  before  the  demise  is  to  take  effect  and 
possession  to  be  given.  21  Vt.  172;  24  Wend.  N. 
Y.  201;  3  Btor.  C.  C.  325;  4  Conn.  238;  9  Ad.  ib 
E.  644;  1  Pen.  A  D.  444. 

3»  The  party  who  leases  is  called  ih§  Uuor,  he 
to  whom  tne  lease  is  made  the  /es«ee,  and  the  oom« 
pensation  or  consideration  of  the  lease  is  the  rent^ 
The  words  leate  and  demUe  are  ft^uently  used  to 
signify  the  estate  or  interest  oonTeyed;  but  tbey 
properiy  apply  to  the  initrameat  of  eonveyano^ 
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When  a  lessee  parts  with  the  estate  granted  to 
him,  reserving  any  portion  thereof,  however  small, 
he  makes  an  widerlea»e.  Taylor,  Landl.  A  Ten.  | 
U;  15  Wend.  N.  Y.  667;  2  Ohio,  221;  8  Pick. 
Mass.  339;  1  W.  Blackst.  482;  13  Hees.  A  W. 
Ezch.  209. 

The  estate  created  by  a  lease,  when  for  years,  is 
called  a  term  (<erminu«),  because  its  daration  is  li- 
mited and  determined, — its  commencement  as  well 
as  its  termination  being  ascertained  by  an  express 
agreement  of  the  parties.  And  this  phrase  signifies 
not  only  the  limitation  of  time  or  period  granted 
fur  the  occupation  of  the  premises,  but  includes 
also  the  estate  or  interest  in  the  land  that  pass 
during  such  period.  A  term,  however,  is  perfected 
only  by  the  entry  of  the  lessee ;  for  previous  to  this 
the  estate  remains  in  the  lessor,  the  lessee  having 
a  mere  right  to  enter,  which  right  is  called  an  infer 
€996  termini.  1  Washburn,  Real  Prop.  292-297 ;  5 
Bsmew.  A  C.  Ill;  b  Coke,  23  6;  Croke  Jao.  60; 
1  Barnow.  A  Aid.  606 ;  1  Brod.  A  B.  238. 

4«  Any  thing  corporeal  or  incorporeal  ly- 
ing in  livery  or  in  grant  may  be  the  subject- 
matter  of  a  lease;  and  therefore  not  only 
lands  and  houses,  but  commons,  ways,  fish- 
eries, franchises,  estovers,  annuities,  rent 
charges,  and  all  other  incorporeal  heredita- 
ments, are  included  in  the  common-law  rule. 
Sheppard,  Touchst.  268;  23  Penn.  St.  106;  3 
N.  Y.  151 ;  1  Root,  Conn.  318.  See  1  Wash- 
burn, Real  Prop.  310.  Goods,  chattels,  or  live 
stock  may  also  be  demised ;  and,  although 
rent  cannot  technically  be  said  to  issue  out 
of  these,  the  contract  for  its  payment  is  good, 
and  an  action  for  rent  in  arrear  may  be  main- 
tained upon  such  leases.  Coke.  Litt.  57  a; '  3 
Hen.  k  M.  Va.  470;  31  Penn.  St.  20. 

5«  Leases  are  made  either  by  parol  or  by 
deed.  The  former  mode  embraces  all  cases 
where  the  parties  agree  either  orally  or  by  a 
writing  not  under  seal.  The  technical  words 
generally  made  use  of  in  the  written  instru- 
ment are,  "demUe,  grant,  and  to  farm,  let;" 
but  no  particular  form  of  expression  is  re- 

3uired  in  any  case  to  create  an  immediate 
emise.  8  Bmgh.  182 ;  9  Ad.  &  E.  650 ;  5 
Term,  168;  2  Wend.  N.T.  438;  1  Den.  N.  Y. 
602;  8  Penn.  St.  272;  12  Me.  135;  Williams, 
Real  Prop.  327.  Any  permissive  holding  is, 
in  fact,  sufficient  for  the  purpose,  and  it  may 
be  contained  in  any  written  memorandum  by 
which  it  appears  to  have  been  the  intention 
of  one  of  the  parties  voluntarily  to  dispossess 
himself  of  the  premises  for  any  given  period, 
and  of  the  other  to  assume  the  possession  for 
the  same  period.  Taylor,  Landl.  &  Ten.  {  26 ; 
1  Washburn,  Real  Prop.  300.  The  English 
statute  of  frauds,  of  29  Charles  II.,  first  re- 
((uired  all  leases  exceeding  three  years  to  be 
in  writing;  and  this  statute  has  been  gene- 
rall  V  adopted  in  the  United  States.  But  New 
York,  Connecticut,  Michigan,  Indiana,  and 
Illinois  have  reduced  the  period  of  an  oral 
lease  to  one  year.  1  Washburn,  Real  Prop. 
299,  391 ;  5  Ad.  &  E.  856 ;  Browne,  Stat,  of 
Frauds,  501-532. 

6«  A  written  agreement  is  generally  suffi- 
cient to  create  a  term  of  years,  3  Greene,  N. 
J.  116;  21  Wend.  N.  Y.  635;  but  at  common 
law  every  conveyance  of  a  freehold  interest 
was  required  to  be  by  deed.    This  rule  is  in 


force  in  New  York  and  South  Carolina,  and, 
consequently,  applies  to  leases  for  life  in  those 
states.  Virginia  and  Kentucky  require  all 
estates  exceeding  a  term  of  ^\e  years  to  be 
by  deed;  while  Vermont  and  Rhode  Island 
apply  the  rule  to  a  term  that  exceeds  one 
year.  In  Louisiana,  it  must,  in  addition,  be 
registered  in  the  office  of  a  notary.  In  Eng- 
land, by  a  recent  statute,  all  leases  that  are 
required  to  be  in  writing  must  also  be  under 
seal.  4  Kent,  Comm.  443 ;  Taylor,  Landl.  & 
Ten.  2  34.  See  Browne,  Stat,  of  Frauds,  Appz. 
503-531. 

V*  All  persons  seised  of  lands  or  tenements 
may  grant  leases  of  them,  unless  they  happen 
to  be  under  some  legal  disability :  as,  of  un- 
sound mind,  immature  age,  or  the  like,  2 
Exch.  487;  4  id.  17;  9  id.  309;  8  Carr.  &  P. 
679;  10  Pet.  65 ;  5  Pick.  Mass.  431 ;  11  id. 
304 ;  17  Wend.  N.  Y.  133 ;  4  Dev.  &,  B.  No. 
C.  289 ;  1  N.  n.  75 ;  and  in  case  of  many 
of  these  disabilities  the  leases  are  voidable 
merely,  and  not  void.  See,  as  to  infants,  10 
Pet.  65 ;  5  Ohio,  251 ;  15  id.  192 ;  11  Humphr. 
Tenn.  468 ;  11  Johns.  N.  Y.  539;  14  id.  124; 
intoxicated  persons,  13  Mees.  &  W.  Exch.  623 ; 
married  women.  Smith,  Landl.  3b  Ten.  48; 
1  Piatt,  Leases,  48 ;  19  N.  H.  483.  See  Par- 
ties; Contracts.  But  it  is  essential  to  the 
validity  of  a  lease  that  the  lessor  has,  at  the 
time  he  undertakes  to  make  the  grant,  po»- 
sessionof  the  premises;  otherwise,  whatevei 
he  does  will  amount  to  nothing  more  than 
the  aasignment  of  a  cJiose  in  action,  Croke 
Car.  109 ;  Sheppard,  Touchst.  269.  ^  For  thia 
reason,  it  was  held  in  Pennsylvania  that  a 
purchaser  at  a  sheriff's  sale  who  had  not  re- 
ceived his  deed  could  not  make  a  valid  lease. 
1  Penn.  St.  402. 

8*  But,  unless  there  is  an  adverse  holding^ 
possession  will  be  deemed  to  follow  the  own- 
ership. And  although  a  lease  may  not  be 
sufficient  to  authorize  a  lessee  to  demand 
possession  for  the  want  of  a  possessory  title 
m  his  lessor,  it  will  still  operate  by  way  of 
estoppel,  and  enure  to  his  benefit  if  the  lessor 
afterwards  comes  into  possession  of  the  land 
before  the  expiration  of  the  lease.  Bacon, 
Abr.  Leases  (14);  Croke  Eliz.  109;  28  Barb, 
N.  Y.  240 ;  2  Hill,  N.  Y.  554 ;  16  Johns.  N.  Y. 
110.  201 ;  5  Ark.  693 ;  7  Mann.  &  G.  701. 

9.  The  power  to  lease  will,  of  course,  de- 
pend upon  the  extent  of  the  lessor's  estate  in 
the  premises;  and  if  he  has  but  an  estate  for 
life,  his  lease  can  only  be  coextensive  there- 
with; when  for  a  term  of  years,  its  com- 
mencement as  well  as  its  termination  must 
be  ascertained,  for  certainty  in  these  respects 
is  of  the  essence  of  a  term  of  years.  But 
although  this  term  may  not  at  first  appear  to 
be  certain,  it  may  be  rendered  so  by  refer- 
ence to  some  fact  or  event :  as,  if  a  lease  be 
made  to  a  man  for  so  many  years  as  he  has 
in  the  manor  of  Dale,  and  he  happens  to  have 
a  term  of  two  years  in  that  manor,  the  lease 
will  be  good  for  that  period.  Coke,  Litt.  45 
b;  3  Term,  463 ;  4  East,  29 ;  1  Mees.  &  W. 
Exch.  533. 

10«  Lord  Coke  states  that,  originally,  cx« 
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Sress  tenns  could  not  endure  beyond  an  or- 
inary  generation  of  forty  years,  lest  men 
might  be  disinherited ;  but  the  doctrine  had 
become  anti(^uated  even  in  his  day,  and  at 
the  present  time  there  is  no  limitation  to  a 
term  of  years  except  in  the  state  of  New 
York,  where  land  cannot  be  leased  for  asri- 
cultnral  purposes  for  a  longer  period  than 
twelve  years.  See  Coke,  Litt.  45  &,  46  a;  9 
Mod.  101 ;  13  Ohio,  334 ;  1  Piatt,  Leas.  3 ;  1 
Washburn,  Real  Prop.  310. 

In  all  cases  of  uncertain  duration,  or  if  no 
time  has  been  agreed  upon  for  the  continua- 
tion of  the  term,  or  if  aner  the  expiration  of 
a  term  the  tenant  continues  to  hold  oyer, 
without  any  effort  on  the  part  of  the  landlord 
to  remove  nim,  the  tenancy  is  at  the  will  of 
either  party.  And  it  remains  at  will  until 
afler  the  payment  and  receipt  of  rent  on  ac- 
count of  a  new  tenancy,  or  until  the  parties 
concur  in  some  other  act  which  recognizes 
the  existence  of  a  tenancy,  from  which  event 
it  becomes  a  tenancy  from  year  to  year. 
After  this,  neither  party  has  a  ri^ht  to  ter- 
minate it  before  the  expiration  of  the  cur- 
rent year  upon  which  they  have  entered,  nor 
then  without  having  first  eiven  reasonable 
notice  to  the  other  party  of  his  intention  to 
do  80.  The  length  of  this  notice  is  regulated 
by  the  statutes  of  the  different  states.  11 
Wend.  N.  Y.  616 ;  13  Johns.  N.  Y.  109 ;  8 
Term,  3 ;  4  Ired.  No.  C.  294 ;  3  Zabr.  N.  J. 

111. 

U»  The  formal  parts  of  a  lease  by  deed 
are :  Jlrst,  the  date,  which  will  fix  the  time 
for  its  commencement,  unless  some  other  pe- 
riod 18  specified  in  the  instrument  itself  for 
that  purpose ;  but  if  there  is  no  date,  or  an 
impossible  one,  the  time  will  be  considered 
as  having  commenced  from  the  delivery  of 
the  deed.  2  Johns.  N.  Y.  231 ;  15  Wend.  N. 
Y.  656 ;  4  Bamew.  A  C.  272.  Second,  the 
names  of  the  parties,  with  respect  to  which 
the  law  knows  but  one  Christian  name ;  and 
therefore  the  middle  letter  of  the  name  of 
either  party  is  immaterial,  and  a  person  may 
always  show  he  is  as  well  known  by  one 
name  as  another.  14  Pet.  322.  Third,  some 
consideration  must  appear,  although  it  need 
not  be  what  is  technically  called  rent,  or  a 
periodical  render  of  compensation  for  the  use 
of  the  premises;  but  it  may  be  a  sum  in 
groas,  or  the  natural  affection  which  one 
party  has  for  the  other.  It  may  also  consist 
m  grain,  animals,  or  the  personal  services 
of  the  lessee.  3  Hill,  N.  Y.  345 ;  1  Speers, 
So.  C.  408.  Fourth,  the  description  of  the 
premises  need  not  specify  all  the  particulars 
of  the  subject-matter  of  the  demise,  for  the 
accenories  will  follow  the  principal  thing 
named:  thus,  the  garden  is  parcel  of  a  dweW- 
ing-hmucj  and  the  general  description  of  a 
farm  includes  all  the  houses  and  lands  ap- 
pertaining to  the  farm.  9  Conn.  374;  4 
Rawle,  Penn.  330;  9  Cow.  N.  Y.  747.  But 
whether  certain  premises  are  parcel  of  the 
demise  or  not  is  always  matter  of  evidence. 
14  Barb.  N.  Y.  434 ;  3  Bamew.  A  C.  870. 
^flh,  the  rights  and  liabilities  of  the  re- 


spective parties  are  regulated  by  law  in  the 
absence  of  any  particular  agreement  in  re- 
spect thereto;  but  express  covenants  are 
usjially  inserted  in  a  lease,  for  the  purpose 
of  limiting  or  otherwise  defining  their  rights 
and  duties  in  relation  to  repairs,  taxes,  in- 
surance renewals,  residence  on  the  premises, 
modes  of  cultivation,  fixtures,  and  tne  like. 

ISt*  In  every  well-drawn  lease,  provision 
is  made  for  a  forfeiture  of  the  term  in  case 
the  tenant  refuses  to  pay  rent,  commits  waste, 
or  is  guilty  of  a  breach  of  the  covenant  to 
repair,  insure,  reside  upon  the  premises,  or 
the  like.  This  clause  enables  tne  lessor  or 
his  assigns  to  re-enter  in  any  such  event  upon 
the  demised  premises  and  eject  the  tenant, 
leaving  both  parties  in  the  same  condition  as 
if  the  lease  were  a  nullity ;  but  in  the  ab- 
sence of  a  proviso  for  re-entry  the  lessor  would 
possess  no  such  power,  the  mere  breach  of  a 
covenant  enabling  him  to  sue  for  damages 
only.  3  Wils.  12f ;  2  Cow.  N.  Y.  591 ;  2  Ov. 
Tenn.  233.  The  forfeiture  will  generally  be 
enforced  by  the  courts,  except  where  thejand- 
lord's  damages  are  a  mere  matter  of  compu- 
tation and  can  be  readily  compensated  by 
money.  7  Johns.  N.  Y.  235 ;  4  Munf.  Va. 
332 ;  2  Price,  Exch.  200.  But  in  case  of  a 
forfeiture  for  the  non-payment  of  rent,  the 
proviso  is  allowed  to  operate  simply  as  a  se- 
curity for  rent,  and  the  tenant  will  be  re- 
lieved from  its  effects  at  any  time  by  pay- 
ing the  landlord  or  bringing  into  court  the 
amount  of  all  arrears  of  rent,  with  interest 
and  costs. 

13.  A  lease  may  also  be  terminated  before 
the  prescribed  period  if  the  premises  are  re- 
quired to  be  taken  for  public  uses  or  improve- 
ments, or  the  subject-matter  of  demise  wholly 
perishes  or  is  turned  into  a  house  of  ill  fame. 
24  Wend.  N.  Y.  454 ;  29  Barb.  N.  Y.  116 ;  5 
Ohio,  303.  The  same  result  will  follow  when 
the  tenant  purchases  the  fee,  or  the  fee  de- 
scends to  him  as  heir  at  law ;  for  in  either 
case  the  lease  is  merged  in  the  inheritance: 
since  there  would  be  a  manifest  inconsistency 
in  allowing  the  same  person  to  hold  two  dis- 
tinct estates  immediately  expectant  on  each 
other,  while  one  of  them  includes  the  time 
of  both,  thus  uniting  the  two  opposite  cha- 
racters of  landlord  and  tenant.  10  Johns. 
,N.  Y.  482;  2  Carr.  &  P.  347;  Taylor,  Landl. 
&  Ten.  2  502.     See  Landlord  and  Tenant. 

LXSA8B  AND  RXSLBASB.  A  species 
of  conveyance  much  used  in  England,  con- 
sisting theoretically  of  two  instruments,  but 
which  are  practically  united  in  the  same  in* 
strument. 

It  was  invented  by  Sergeant  Moore,  soon 
after  the  enactment  of  the  statute  of  uses. 
It  is  thus  contrived:  a  lease,  or  rather  bar- 
gain and  sale  upon  some  pecuniary  consider- 
ation for  one  year,  is  made  by  the  tenant  of 
the  freehold  to  the  lessee  or  bargainee.  This, 
without  any  enrolment,  makes  the  bargainor 
stand  seised  to  the  use  of  the  bargainee,  and 
vests  in  the  bargainee  the  use  of  the  term  for 
one  year,  and  Sien  the  statute  immediately 
annexes  the  possession.    Being  thus  in  pos- 
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■ession,  he  is  capable  of  receiving  a  release 
of  the  freehold  and  reversion,  vrhich  must  be 
made  to  the  t^iant  in  possession,  and  ac- 
cordingly the  next  day  a  release  is  granted 
to  him. 

The  lease  and  release,  when  used  as  a  oon- 
yeyance  of  the  fee,  have  the  joint  operation 
of  a  single  conveyance.  2  Blackstone,  Comm. 
839 ;  4  Rent,  Comm.  482 ;  Coke,  Litt  207 ; 
Cruise,  Big.  tit  32,  j&.  11. 

LEASEHOLD.  The  estate  held  by  vir- 
tue of  a  lease. 

LEASINGhMAKINQ.  In  Scotch 
Law.  Verbal  sedition,  viz.:  slanderous  and 
untrue  speeches  to  the  disdain,  reproach,  and 
contempt  of  his  majest]^,  his  council  and  pro- 
ceedings, etc.  Bell,  Diet ;  Erskine,  Inst.  4. 
4.29. 

LEAVE  OF  COtlRT.  Permission 
granted  by  the  court  to  do  something  which, 
without  such  permission,  would  not  be  allow- 
able. 

3*  The  statute  of  4  Ann.  c.  16,  s.  4,  pro- 
vides that  it  shall  be  lawful  for  any  defend- 
ant or  tenant  in  any  action  or  suit,  or  for  anv 
plaintiff  in  replevin,  in  any  court  of  record, 
with  leave  of  the  court,  to  plead  as  many 
several  matters  thereto  as  he  shall  think  ne- 
cessary for  his  defence.  The  principles  of 
this  statute  have  been  adopted  by  most  of  the 
states  of  the  Union. 

8«  When  the  defendant,  in  pursuance  of 
this  statute,  pleads  more  than  one  plea  in 
bar  to  one  and  the  same  demand  or  thing, 
all  of  the  pleas  except  the  first  should  pur- 

g)rt  to  be  pleaded  with  leave  of  the  court. 
at  the  omission  is  not  error  nor  cause  of  de- 
murrer. Lawes,  Plead.  132;  2  Chitty,  Plead. 
421 ;  Story,  Plead.  72,  76 ;  Gould,  Plead,  c. 
8,  J  21 ;  Andr.  109 ;  3  N.  H.  523. 

4*  Asking  leave  of  court  to  do  any  act  is 
an  implied  admission  of  jurisdiction  of  the 
court,  and  in  those  cases  in  which  the  objec- 
tion to  the  jurisdiction  must  be  taken,  if  at 
all,  by  plea  to  the  jurisdiction,  and  it  can  be 
taken  m  no  other  way,  the  court,  by  such 
asking  leave,  becomes  fully  vested  with  the 

i'urisdiction.  Bacon,  Abr.  Abatement  (A) ; 
tacon,  Abr.  Pleas,  etc.  (E  2) ;  Lawes,  Plead. 
91 ;  6  Pick.  Mass.  391.  But  such  admission 
cannot  aid  the  jurisdiction  except  in  such 
oases. 

LECTOR  DS  LETRA  ANTIQUA.  In 
Spanish  Lav^.  The  person  duly  authorized 
by  the  government  to  read  and  decipher  an- 
cient documents  and  titles,  in  order  to  entitle 
them  to  legal  effect  in  courts  of  justice. 

The  importance  of  the  functions  of  this 
officer  caused  the  queen  of  Spain  to  issue  an 
ordinance  on  the  2d  of  July,  1838,  ordering 
that  no  person  should  be  permitted  to  exer- 
cise it  unless  he  justified,  ^r«<,  that  he  was 
a  man  of  good  character;  second,  that  he  was 
twenty-five  years  of  age,  and  submitted  to  a 
strict  examination,  justifying  that  he  was  ac- 
quainted with  the  Latin  language,  and  espe- 
Qially  with  the  idioma  of  it  used  in  writings 


and  documents  of  the  middle  aces,  also  with 
the  Romance  or  ancient  Castuian,  the  Li- 
mousin, used  in  the  ancient  provinces  of  Alt* 
ragon,  paleolosy,  Spanish  history  and  chrono- 
logy ;  and,  third,  tiiat  he  could  decipher  the 
ancient  manuscripts  preserved  in  the  archires 
of  Spain,  the  ancient  modes  of  writing,  and 
the  changes  introduced  in  it  by  time.  This 
examination  to  be  conducted  under  the  super- 
intendence of  the  Chcfe  Politieo,  and  the  pro- 
cess-verbal forwarded  to  the  queen,  together 
with  the  observations  of  the  board  of  exa- 
miners.   Escriche,  Diet 

L  E  D  O  E  R.  In  Commercial  Law.  A 
book  in  which  are  inscribed  the  names  of  all 
persons  dealine  with  the  person  who  keeps 
it,  and  in  which  there  is  a  separate  account, 
composed  generally  of  one  or  more  pages  for 
each.  There  are  two  parallel  columns,  on 
one  of  which  the  party  named  is  the  debtor, 
and  on  the  other  the  creditor,  and  presents  a 
ready  means  of  ascertaining  the  state  of  the 
account.  As  this  book  is  a  transcript  from 
the  day-book  or  journal,  it  is  not  evidence 
per  se. 

LEDOER-BOOK.  Zn  Eooleaiaatical 
Law.  The  name  of  a  book  ke]^t  in  the  pre- 
rogative courts  in  England.  It  is  considered 
as  a  roll  of  the  court,  but,  it  seems,  it  cannot 
be  read  in  evidence.    Bacon,  Abr. 

LEOACT.  A  gift  by  hist  will.  The 
term  is  more  commonly  applied  to  money  or 
personal  property,  although  sometimes  used 
with  reference  to  a  charge  upon  real  estate. 
2  Williams,  Exec.  947 ;  5  Term,  716;  IBurr. 
268 ;  7  Ves.  Ch.  391,  522. 

An  ctbsohiie  legacy  is  one  given  withont 
condition,  to  vest  immediately.  1  Vern.  Ch. 
254 ;  2  id.  181 ;  5  Yes.  Ch.  461 ;  19  id.  86 ; 
Comyns,  Dig.  Chancery  (I  4). 

An  additional  legacy  is  one  ^ven  to  a  legar 
tee  to  whom  a  legacy  has  already  been  given. 
It  may  be  either  by  an  increase  in  a  codicil 
!  of  a  prior  legacy  given  in  the  will,  or  by  an- 
!  other  legacy  added  to  that  already  given  by 
the  will.  6  Mod.  31 ;  2  Yes.  Ch.  449 ;  3  Mer. 
Ch.  154. 

An  aUemative  legacy  is  one  by  which  the 
testator  gives  one  of  two  or  more  things  with* 
out  designating  which. 

A  condiiioruU  legacy  is  a  bequest  whose 
existence  depends  upon  the  happening  or  not 
happening  or  some  uncertain  event,  by  which 
it  IS  either  to  take  place  or  be  defeated.  1 
Roper,  Leg.  3d  ed.  645. 

A  demonstroHve  legacy  is  a  bequest  of  a 
certain  sum  of  money  with  reference  to  a  par- 
ticular fund  for  payment.  Williams,  Exeo. 
995. 

A  general  legacy  is  one  so  ^ven  as  not  to 
amount  to  a  bequest  of  a  particular  thing  or 
money  of  the  testator,  distinguished  from  all 
others  of  the  same  kind.  1  Eoper,  Leg.  3d 
ed.  170. 

An  indefinite  legacy  is  a  beqnest  of  things 
which  are  not  enumerated  or  ascertained  as 
to  numbers  or  quantities :  as,  a  beqnest  by  a 
testator  of  all  his  goods^  all  his  stocks  in  the 
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funds.    Lowndes,  Leg.  84;  Swinburne,  Wills, 
485 ;  Ambl.  Ch.  641 ;  1  P.  Will.  Ch.  697. 

A  lap9ed  legacy  is  one  which,  in  conse- 
quence of  the  death  of  the  legatee  before  the 
testator  or  before  the  period  for  Testing,  has 
neyer  Tested,  i 

A  legacy  ^OT  life  is  one  in  which  the  lega- 
tee is  to  enjov  the  use  of  the  legacy  for  life. 

A  modal  legacy  is  a  bequest  accompanied 
with  directions  as  to  the  mode  in  wnich  it 
should  be  applied  for  the  legatee's  benefit: 
for  example,  a  legacy  to  Titius  to  put  him 
an  apprentice.  2  Yem.  Ch.  431 ;  Ix>wnde8, 
Lee.  151. 

A  pecuniary  legacy  is  one  of  money.  Pe- 
cuniary legacies  are  most  usually  general 
l^acies,  but  there'  may  be  a  specific  pecu- 
niary legacy:  for  example,  of  the  money  in 
a  certain  bag.     1  Roper,  Leg.  150,  n. 

A  residuary  legacy  is  a  bequest  of  all  the 
testator's  personal  estate  not  otherwise  effect- 
ually disposed  of  by  his  will.  Lowndes,  Leg. 
10;  Bacon,  Abr.  Legacies  (1). 

A  specific  legacy  is  a  bequest  of  a  specified 
part  of  the  testator's  personal  estate,  distin- 
guished from  all  others  of  the  same  kind.  3 
Bear.  Rolls,  349. 

ft*  Most  persons  are  capable  of  becoming 
legatees,  uniess  prohibited  by  statute  or  alien 
enemies.  Legacies  to  the  subscribing  wit- 
nesses to  a  will  are  by  statute  often  declared 
Toid.  See  2  Williams,  Exec.  4th  Am.  ed.  906 
et  seq.;  19  Ves.  Ch.  208;  10  Sim.  Ch.  487;  3 
Russ.  Ch.  437 ;  1  Sharswood,  Blackst  Comm. 
442.  Bequests  to  superstitious  uses  are  pro- 
hibited by  many  of  the  English  statutes.  No 
doubt  a  bequest  to  further  and  carry  into 
effect  any  illegal  purpose,  which  the  law  re- 
gards as  subversive  of  sound  policy  or  good 
moralsi,  would  be  held  void,  and  the  executor 
not  justified  in  paying  it.  2  Beav.  Rolls,  151 ; 
2  Mylne  ft  K.  Ch.  697 ;  5  Mylne  &  C.  Ch.  11 ; 
1  Salk.  162 ;  2  Yem.  Ch.  266.  But  bequests 
to  charitable  uses  are  favored  both  in  Eng- 
land and  the  United  States.  The  cases  are 
extensively  collated  in  2  Williams,  Exec.  951, 
n.  1 ;  4  Kent,  Comm.  508 ;  2  How.  U.  S.  R. 
127 ;  4  Wheat  1 ;  7  Johns.  Ch.  N.  Y.  292 ; 
20Ohio,483;  10  Penn.  St. 23 ;  11  Yt.296;  5 
Cash.  Mass.  336;  12  Conn.  113;  Saxt.  Ch. 
N.J.  577;  3  Leigh,  Ya.450 ;  2  Ired.  Eq.  No. 
C.  9,  210 ;  5  Humphr.  Tenn.  170 ;  11  Beav. 
RoUa.  481 ;  14  id.  357 ;  10  Hare,  Ch.  446.  It 
is  questionable  whether  the  English  cases  in 
re^&rd  to  bequests  to  secure  the  offices  of  the 
Rnnan  Church,  being  void,  would  or  should 
be  followed  ih  this  country.  In  those  states 
where  the  principles  of  the  statute  of  Elisa- 
beth in  regard  to  charitable  uses  are  recog- 
mxed  in  the  equity  courts,  the  decisions  have 
been  liberal  in  upholding  bequests  for  the 
most  diverse  objects  and  expressed  in  the 
meet  general  terms.  17  Serg.  ft  R.  Penn. 
88;  2 Ired.  Eq.  No.  C.  210;  1  Gilm.  Ya.  336; 
7  Vk  241 ;  2  Sandf.  Ch.  N.  Y.  46 ;  7  B.  Monr. 
Ky.  617,  618-^22;  2  How.  127;  9  Penn.  St. 
433 ;  7  Johns.  Ch.  N.  Y.  292. 

8*  Construction  of  legacies.  i^*rj<,  the  tech- 
import  of  woirds  is  not  to  prevail  over 


the  obvious  intent  of  the  testator.  3  Term, 
86;  11  East,  246;  16  t^.  221;  6  Ad.  ft  K 
167 ;  7  Mees.  ft  W.  Exch.  1,  481 ;  1  Mylne 
ft  K.  571 ;  2  id.  759 ;  2  Russ.  ft  M.  Ch.  546 ; 
2  Mass.  56 ;  11  Pick.  Mass.  257,  375 ;  13  id. 
41, 44;  2  Mete.  Mass.  191, 194 ;  1  Root,  Conn. 
332 ;  1  Nott  ft  M'C.  So.  C.  69 ;  12  Johns.  N. 
Y.  389.  Second^  where  technical  words  are 
used  by  the  testator,  or  words  of  art,  they 
are  to  have  their  technical  import,  unless  it 
is  apparent  they  were  not  intended  to  be 
used  m  that  sense.  6  Term,  352 ;  3  Brown, 
Ch.  68;  4  Russ.  Ch.  386,  387;  2  Sim.  Ch. 
274;  1  YoungeftJ.Ch.512;  4Ves.Ch.329; 
8  t(f.  306;  Douel.  341;  5  Mass.  500;  8  id. 
3 ;  2  M'Cord,  S).  C.  66 ;  5  Den.  N.  Y.  646. 
Third,  the  intent  of  the  testator  is  to  be  de- 
termined from  the  whole  will.  1  Swanst.  Ch. 
28 ;  1  Coll.  Ch.  681 ;  8  Term,  122 ;  3  Pet.  377 ; 
4  Rand.  Va.  213 ;  8  Blackf.  Ind.  387.  FouHh, 
every  word  shall  have  effect,  if  it  can  be  done 
without  defeating  the  general  purpose  of  the 
will,  which  is  to  be  carried  into  effect  in  every 
reasonable  mode.  6  Yes.  102 ;  2  Barnew.  ft 
Aid.  448 ;  2  Blackstone,  Comm.  381 ;  3  Pick. 
Mass.  360 ;  7  Ired.  Eq.  No.  C.  267 ;  10  Humphr. 
Tenn.  368 ;  2  Md.  82 ;  6  Pet.  68 ;  1  Jarman, 
Wills,  404-412.  FHflh,  a  will  of  personalty 
made  abroad,  the  lex  domicilii  must  prevail, 
unless  it  appear  the  testator  had  a  aifferent 
intent.  Story,  Confl.  of  Laws,  H  479  a,  479 
m,  490,  491- 

4.  Whether  cumulated  or  revealed.  Where 
there  is  internal  evidence  of  tne  intention  of 
the  testator,  that  intention  is  to  be  carried 
out,  2  Beav.  Rolls,  215 ;  7  id,  107 ;  3  Hare, 
Ch.  620 ;  2  Drur.  ft  Warr.  Ch.  133 ;  3  Yes. 
Ch.  462 ;  5  id.  369 ;  17  id.  462 ;  2  Sim.  ft  S. 
Ch.  145 ;  4  Hare,  Ch.  219 ;  and  evidence  will 
be  received  in  support  of  the  apparent  inten* 
tion,  but  not  against  it.  2  Brown,  Ch.  528 ; 
4  Hare,  Ch.  216 ;  1  Drur.  ft  Warr.  Ch.  94, 
113.  Where  there  is  no  such  internal  evi- 
dence, the  following  positions  of  law  appear 
established.  First,  if  the  same  specific  thing 
is  bequeathed  twice  to  the  same  legatee  in 
the  same  will,  or  in  the  will  and  again  in 
a  codicil,  in  that  case  he  can  claim  the  bene- 
fit of  only  one  legacy.  Toller,  Exec.  335 ;  2 
Hare,  Ch.  432.  Second,  where  two  legacies 
of  quantity  of  equal  amount  are  bequeathed 
to  tne  same  legatee  in  one  and  the  same  in* 
strument,  there  also  the  second  bequest  ia 
considered  a  mere  repetition,  and  he  shall  be 
entitled  to  one  legacy  only.  1  Brown,  Ch. 
30;  4  Yes.  Ch.  75;  3  Mylne  ft  K.  Ch.  29;  10 
Johns.  N.Y.  156.  See  4  Gill,  Md.  280;  1 
Zabr.  N.  J.  573;  16  Penn.  St.  127;  5  DeGex 
ftS.Ch.  698:  16  Sim.  Ch.  423.  rAtrd,  where 
two  legacies  of  quantity  of  unequal  amount 
are  given  to  the  same  person  in  the  same  in- 
strument, the  one  is  not  merged  in  the  other, 
but  the  latter  shall  be  regarded  as  cumula- 
tive, and  the  legatee  entitl^  to  both.  Finch, 
267 ;  2  Brown,  Ch.  225 ;  3  Hare,  Ch.  620. 
Fourth,  where  two  legacies  are  given  simpli- 
citer  to  the  same  legatee  by  dil^rent  instru- 
ments, in  that  case  also  the  latter  shall  be 
cumulative,  whether  its  amount  be  equal. 
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1  Cox,  Ch.  392 ;  17  Ves.  Ch.  34 ;  1  Coll.  Ch. 
495  ;  4  Hare,  Ch.  216,  or  unequal  to  the  foi^ 
mer.  1  Chanc.  Cas.  301 ;  1  P.  Will.  Ch.  423 ; 
5  Sim.  Ch.  431 ;  7  id.  29 ;  1  Mylne  &  K.  Ch. 
589.  And  see  1  Cox,  Ch.  392 ;  1  Brown,  Ch. 
272 ;  2  Beav.  Rolls,  215 ;  2  Drur.  A  Warr. 
133 ;  1  Bligh.  N.  8.  491 ;  1  Phill.  Ch.  294, 

fi.  Description  of  legcUee, — Children,  This 
may  have  reference  to  the  time  of  the  testa^ 
tor  B  death,  or  that  of  making^  the  will.  The 
former  is  the  presumed  intention,  unless  from 
the  connection  or  circumstances  the  latter  is 
the  apparent  intent,  in  which  case  it  must 
prevaiL    4  Brown,  Ch.  55 ;  Ambl.  Ch.  397  ; 

2  Cox,  Ch.  191,  192 ;  11  Sim.  Ch.  42;  2  Wil- 
liams, Exec.  4th  Am.  ed.  934. 

This  term  will  include  a  child  in  ventre  sa 
mtre,  2  H.  Blackst.  399 ;  1  Sim.  &  S.  Ch. 
181;  2  Cox,  Ch.  425;  1  Meigs,  Tenn.  149. 
But  it  will  sometimes  have  a  more  restricted 
application,  and  thus  be  confined  to  children 
bom  before  the  death  of  the  testator.  And 
it  will  make  no  difference  that  the  bequest 
is  to  children  beeotten,  or  to  be  begotten,  or 
which  "may  be  born."  2  Mylne  A;  K.  46 ; 
14  Beavan,  453 ;  1  Williams,  Exec.  982,  aad 
note. 

Heirs  may  be  construed  children,  3  Rich, 
Eq.  So.  C.  543 ;  4  Pick.  Mass.  198 ;  2  Hay  w. 
No.  C.  356 ;  and  children,  when  used  to  de- 
signate one's  heirs,  may  include  grandchil- 
dren. 12  B.  Monr.  Ky.  115,  121 ;  5  Barb. 
N.  Y.  190.  But  if  the  word  children  is  used, 
and  there  are  persons  to  answer  it,  then  grand- 
children cannot  be  comprehended  under  it. 
5  Ired.  Eq.  No.  C.  421.  See  4  Watts,  Penn. 
82;  3  Pert.  Ala.  452;  5  Harr.  &  J.  Md.  135. 
The  general  rule  is,  that  a  devise  to  a  man 
and  his  children,  he  having  children  living 
at  the  time  the  will  takes  effect,  creates  a 
joint  estate  in  the  father  and  children ;  but 
if  he  have  no  children,  he  takes  an  estate 
taiL  1  Turn,  k  R.  Ch.  310;  12  Clark  k  F. 
Hou.  L.  161.  And  a  similar  legacy  of  per- 
sonal estate  ^ives  the  father  a  life  estate,  if 
he  have  no  children  at  the  time  the  will  takes 
effect,  12  Sim.  Ch.  88 ;  but  if  there  are  chil- 
dren living,  they  take  jointly  wTth  the  father. 

5  Sim.  Ch.  458. 

6*  The  term  children  will  not  include  ille- 
gitimate children,  if  there  are  legitimate  to 
answer  the  term,  1  Younge,  Ch.  354 ;  2  Russ. 

6  M.  Ch.  336 ;  see  1  Williams,  Exec.  992,  and 
note  (2) ;  otherwise,  it  may  or  may  not,  ac- 
cording to  circumstances.  See  5  Ilarr.  k  J. 
Md.  10;  2  Paige,  Ch.  N.  Y.  11 ;  1  Ves.  &  B. 
Ch.  Ir.  422 ;  1  Bail.  Eq.  So.  C.  261 ;  6  Ired. 
Eq.  No.  C.  130 ;  1  Roper,  Leg.  80.  A  bequest 
to  "my  beloved  wife, '  not  mentioninc;  her  by 
name,  applies  exclusively  to  the  wi&  at  the 
date  of  the  will,  and  is  not  to  be  extended  to 
an  afteivtaken  wife.  2  P.  Will.  992;  1  Russ. 
k  M.  Ch.  629 ;  8  Hare,  Ch.  131.  One  not  law- 
fully married  may,  nevertheless,  take  a  legacy 
by  the  name  or  description  of  the  wife  of  the 
one  to  whom  she  is  reputed  to  be  married,  1 
Keen,  Ch.  685 ;  9  Sim.  Ch.  615 ;  but  not  if 
the  reputed  relation  is  the  motive  for  the  be- 
quest,   4  Ves.  Ch.  802;  4  Brown,  Ch.  90;  5 


Mylne  &  C.  Ch.  145.  But  see  1  Keen,  Reg. 
Cas.  685. 

N^hews  and  nieces  are  terms  which,  in 
the  description  of  a  legatee,  will  receive  their 
strict  import,  unless  there  is  something  in 
the  will  to  indicate  a  contrary  intention.  14 
Sim.  Ch.  214;  1  Jac.  Ch.  207 ;  4  Mylne  k  C. 
Ch.  60 ;  8  Beav.  Rolls,  247  ;  2  Yeates,  Penn. 
196 ;  3  Barb.  Ch.  N.  Y.  466 ;  3  Halst.  Ch. 
N.  J.  462.  See  10  Hare,  Ch.  63 ;  17  Beav. 
Rolls,  21. 

The  term  cousins  will  be  restricted  to  its 
primary  signification,  where  it  is  before  used 
in  the  same  will  in  that  sense.  9  Sim.  Ch. 
457.  See  2  Brown.  Ch.  125 ;  1  Sim.  k  S.  Ch. 
301 ;  3  Be  Gex,  M.  &  G.  649;  4  Mylne  k  C. 
Ch.  56 ;  9  Sim.  Ch.  356. 

Terms  which  give  an  estate  tail  in  lands 
will  be  construed  to  give  the  absolute  title  to 
personalty,  1  Madd.  Ch.  475;  19  Ves.  Ch. 
545 ;  but  slight  circumstances  will  often  in- 
duce a  different  construction.  2  Brown,  Ch. 
570 ;  5  Be  Gex,  M.  k  G.  188. 

A  legacy  to  one  and  his  heirs,  although 
generally  conveying  a  fee-simple  in  real 
estate  and  the  entire  property  in  personalty, 
may,  by  the  manner  of  its  expression  and 
connection,  be  held  to  be  a  desi^ation  of 
such  persons  as  are  the  legal  heirs  of  the 
person  named,  and  thus  they  take  as  pur- 
chasers by  name.    1  Jac.  kW.Ch,  388. 

v.  Mistakes  in  the  name  or  description  of 
legatees  may  be  corrected  whenever  it  can 
be  clearly  shown  by  the  will  itself  what  was 
intended.  1  Phill.  Ch.  279, 288;  2  Younge& 
C.  Ch.  72 ;  10  Hare,  Cti.  345 ;  12  Sim.  Ch.  521 ; 
8  Md.  496 ;  9  £ng.  L.  k  Eq.  269 ;  15  N.  H. 
317 ;  32  id.  268 ;  4  Johns.  Ch.  N.  Y.  607 ;  23 
Vt.  336 ;  7  Ired.  Eq.  No.  C.  201. 

The  only  instance  in  which  parol  evidence 
is  admissible  to  show  the  intention  of  the  t^^ 
tator  as  to  a  legatee  imperfectly  described,  is 
that  of  a  strict  equivocation :  that  is,  where 
it  appears  from  extraneous  evidence  that  two 
or  more  persons  answer  the  description  in  the 
will.  8  Bingh.  244 ;  5  Mees.  k  W,  Exch.  363 ; 
2  Younge  kC.  Exch.  72;  12  Ad.  &  E.  451; 
Wigram,  Wills,  2d  ed.  78. 

8*  Interest  of  legatee.  Property  given  spe- 
cifically to  one  for  life,  and  remainder  over, 
must  be  enioyed  specifically  during  the  life 
of  the  first  donee,  although  that  may  exhaust 
it.  4  My.  k  Cr.  299.;  2  My.  k  Keen,  703. 
But  where  the  bequest  is  not  specific,  as 
where  personal  property  is  limited  to  one  for 
life,  remainder  over,  it  is  presumed  that  the 
testator  intended  the  same  propeAy  to  go  over, 
and  if  any  portion  of  it  be  perishaole,  as  long 
annuities,  it  shall  be  sold  and  converted  into 
permanent  property,  for  the  benefit  of  all  con- 
cerned. 2  My.  k  Keen,  699, 701, 702 ;  7  Ves. 
137 ;  4  My .  &  Cr.  298. 

In  personal  property  there  cannot  be  a  ro- 
mainder  in  the  strict  sense  of  the  word,  and 
therefore  every  future  bequest  of  personal 
property,  whether  it  be  preceded  or  not  by 
any  particular  bequest,  or  limited  on  a  cer- 
tain or  uncertain  eveut,  is  an  executory  be- 
quest, and  falls  under  the  rules  by  which 
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tiiafc  mode  of  limitation  is  reealated.  See 
Feame,  Cont.  Rem.  401,  n.  An  executory 
bequest  cannot  be  prevented  or  destroyed  by 
any  alteration  whatsoever  in  the  estate,  out 
of  which  or  afler  which  it  is  limited.  8 
Coke,  96  a;  10  id.  476.  And  this  priyilege 
of  executory  bequests,  which  exempts  them 
from  "being  barred  or  destroyed,  is  the  found- 
ation of  an  invariable  rule,  that  the  event  on 
which  an  interest  of  this  sort  is  permitted  to 
take  effect  is  such  as  must  happen  within  a 
life  or  lives  in  being,  and  twenty-one  years 
tnd  the  fraction  of  another  year,  allowing  for 
the  period  of  gestation,  afterwards.  Fearne, 
Cont.  Rem.  431. 

9.  Legacies  may  be  made  conditional.  In 
Booh  case,  the  condition  may  be  either  prece- 
dent or  8ubse<^uent:  in  the  former  case,  no 
interest  veste  m  the  legatee  until  the  pei^ 
formance  of  the  condition,  and  in  the  latter, 
it  is  liable  to  be  defeated  by  the  failure  or 
non-performance  of  the  condition.  2  Wil- 
liams, Exec.  1131  ^  seq. 

No  particular  form  of  words  is  requisite  to 
oonstitute  one  a  residuary  legatee.  It  must 
appear  to  be  the  intention  of  tne  testator  that 
he  shall  take  the  residue  of  the  estate,  after 
paying  debts  and  meeting  all  other  appoint- 
ments of  the  will.  2  Williams,  Exec.  1310 
d  »eq.  The  right  of  the  executor  to  the  resi- 
due of  the  estate  when  there  is  no  residuary 
legatee  is  well  established,  both  at  law  and 
in  equity,  in  England,  except  so  far  as  it  is 
oontrolled  by  statute,  2  P.  Will.  340;  3  Atk. 
Ch.  228 ;  7  Yes.  Ch.  228 :  but  the  rule  has 
been  controlled  in  equity  by  aid  of  slight 
presumptions  in  favor  of  the  next  of  kin.  1 
Brown,  Ch.  201 ;  14  Sim.  Ch.  8, 12;  2  Small 
k  G.  241 ;  14  Ves.  Ch.  197.  The  rule  never 
obtained  in  this  country,  it  is  believed,  to  any 

rat  extent.    3  Binn.  Penn.  557 ;  9  Serg.  k 
Penn.  424 ;  6  Mass.  153 ;  2  Hayw.  No.  C. 
298 ;  4  Leigh,  Va.  163 ;  13  111.  117. 

10.  The  assent  of  the  executor  to  a  spe- 
cific legacy  is  requisite  to  vest  the  title  in 
the  legatee.  1  Waeh.  Va.  308 ;  1  Bail.  So.  C. 
504;  1  Harr.  &  J.  Md.  138;  2  Ired.  £q.  No.  C. 
34;  12  Ala.  n.  s.  532 :  4  Fla.  144 ;  11  Humphr. 
Tenn.  559 ;  2  Md.  Ch.  Dec.  162.  This  wiU 
often  be  presumed  where  the  legatee  was  in 
possession  of  the  thing  at  the  decease  of  the 
testator,  and  the  executor  acquiesces  in  his 
right  See  4  Dev.  No.  C.  267 ;  3  Leigh,  Va, 
6&;  6  Pick.  Mass.  126 ;  6  Call.  Va.  55. 

Abaiemeni.  The  general  pecuniary  Im^ 
cies  are  subject  to  ^atement  whenever  we 
ssseti  are  insufficient  to  answer  the  debts 
and  specific  legacies.  The  abatement  must 
be  wm  all  pro  rata,  4  Brown,  Ch.  349,  350 ; 
13  Sim.  Ch.  440 ;  but  a  general  pecuniary 
legatee  is  not  bound  to  abate  in  favor  of  the 
residuary  legatee.  1  Story,  £q.  Jur.  §{  555- 
575 ;  Brightly,  Eq.  Jur.  387,  388,  389.  Spe- 
cific legatees  must  abate,  pro  rata,  when  all 
the  assets  are  exhausted  except  specific  de- 
vises, and  prove  insufficient  to  pay  debts.  2 
Vcm.  Ch.  756.  In  New  York,  they  must 
ooDtribute  to  make  ujp  the  share  of  a  child 
born  after  the  execution  of  the  will,  and 


not  provided  for  in  it  5  Paige,  Ch.  N.  Y. 
588. 

!%•  Ademption  of  legacies,  A  specific  leg- 
acy is  revoked  by  the  sale  or  change  of  form 
of  the  thing  bequeathed :  as,  by  converting 
a  gold  chain  into  a  cup,  or  wool  into  cloth, 
or  cloth  into  garments,  2  Brown,  Ch.  108, 
112 ;  but  the  cnange  of  the  form  of  a  security 
is  not  an  ademption.  23  N.  H.  212.  A  de- 
monstrative legacy  is  not  adeemed  by  the 
sale  or  change  of  the  fund.  5  Barb.  *N.  Y. 
312;  10  Beav.  Rolls,  547;  15  Jur.  982;  l6 
id,  1130.  A  legacy  to  a  child  is  regarded  in 
courts  of  equity  as  a  portion  for  such  child : 
hence,  when  the  testator,  after  giving  such  a 
legacy,  setties  the  child  and  gives  a  portion, 
it  IS  regarded  as  an  ademption  of  the  legacy. 
And  it  will  make  no  difference  that  the  por* 
tion  given  in  settiement  is  less  than  the  leg- 
acy: it  will  still  adeem  the  legacy  pro  tanio. 
2  Vem.  Ch.  257 ;  15  Beav.  Rolls,  565 ;  1  P. 
Will.  681 ;  5  Mylne  &  C.  29 ;  2  Story,  Eq. 
Jur.  ii  1111-1113. 

PayTneni,  A  legacy  given  generally,  if  no 
time  of  payment  be  named,  is  due  at  the 
death  of  the  testator,  although  not  payable 
until  the  executor  has  time  to  settie  the 
estate  in  due  course  of  law.  See  Devise,  O* 
Legacies  are  not  due  by  the  civil  law  or  the 
common  law  until  one  year  after  the  decease 
of  the  testator.  The  same  term  is  generally 
allowed  the  executor  in  the  American  states 
to  dispose  of  the  estate  and  pay  debts,  and 
sometimes,  by  special  order  of  the  probate 
court,  this  is  extended,  from  time  to  time, 
according  to  circumstances.  5  Binn.  Penn. 
475 ;  5  Paige,  Ch.  N.  Y.  573 ;  1  Des.  So.  C. 
112 ;  16  Beav.  Rolls,  298. 

1^*  An  annuity  given  by  will  shall  com- 
mence at  the  death  of  the  testator,  and  the 
first  payment  fall  due  one  year  thereafter.  3 
Mada.  Ch.  167.  A  distinction  is  taken  be- 
tween an  annuity  and  a  legacy  to  enjoy  the 
interest  during  life.  In  the  latter  case,  no 
interest  begins  to  accumulate  until  the  end 
of  one  year  from  the  death  of  the  testator.  7 
Yes.  Ch.  96 ;  2  Roper,  Leg.  1253.  But  this 
point  is  left  in  some  doubt  in  the  American 
cases.  The  following  hold  that  a  child's 
portion,  payable  at  a  certain  age,  draws  in- 
terest from  the  death  of  the  testator,  Tilgh* 
man,  C.J.,  6  Binney,  477,  479;  4  Rawle, 
Penn.  113, 119 ;  but  this  tule  does  not  apply 
when  any  other  provision  is  made  for  the 
chUd.    6  Paige,  Ch.  N.  Y.  299. 

18»  Where  legatees  are  under  disabiUties, 
as  infancy  or  coverture,  the  executor  cannot 
discharge  himself  by  payment,  except  to  some 
party  having  a  legal  right  to  receive  the  same 
on  the  part  of  the  legatee,  which  in  the  case 
of  an  infant  is  the  legally-appointed  guard- 
ian, and  in  the  case  of  a  married  woman 
the  husband ;  but  in  the  latter  case  the  ex- 
ecutor may  decline  to  pay  the  legacy  until 
the  husband  make  a  suitable  provision  out 
of  it  for  the  wife,  according  to  the  order  of 
the  court  of  chancery.     See,  on  the  above 

r^ints,  1  P.  Will.  285;  1  Johns.  Ch.  N.  Y.  3; 
Vt.  41 ;  1  Drewr.  71.    The  proper  course 
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in  each  cases  is  for  the  executor  to  deposit 
the  money  on  interest,  subject  to  the  order 
of  the  court  of  chancery.  2  Williams,  Exec. 
4th  Am.  ed.  1206-1220.  The  executor  is  liar 
ble  for  interest  upon  legacies,  wheneyer  he 
has  realized  it,  and  in  general  he  is  liable 
for  interest  after  the  legacy  is  due.  2  Wil- 
liams, Exec.  1283  ei  seq.  But  he  may  excuse 
himself  by  paying  the  money  into  Uie  court 
of  chancery.  2  P.  Will.  67.  So,  too,  if  the 
testator  is  compelled  to  pay  the  money  out 
of  his  own  funds  on  account  of  the  devastavit 
of  a  co-executor,  and  the  matter  has  lain  along 
for  many  years  on  account  of  the  infancy  of 
the  legatees,  no  interest  was  allowed  under 
the  special  circumstances  until  the  filing  of 
thebiU.    9yt.41. 

The  proper  remedy  for  the  recoTcry  of  a 
legacy  is  in  equity.    5  Term,  690. 

18.  Satisfaction  of  debt  by  legacy.  In 
courts  of  equity,  if  a  legacy  equal  or  exceed 
the  debt,  it  is  presum^  to  have  been  in- 
tended to  go  in  satisfaction,  Prec.  in  Chanc. 
240;  3  P.  WiU.  353;  4  Madd.  325;  but  if 
the  legacy  be  less  than  the  debt,  it  shall  not 
be  deemed  satisfcustion  pro  ianto,  2  Salk. 
608 ;  1  Ves.  Sen.  Ch.  263 ;  2  Hon.  L.  Cas.  153. 
But  courts  allow  very  slight  circumstances 
to  rebut  this  presumption  of  payment:  as, 
where  the  debt  was  not  contracted  until  afler 
the  making  of  the  will,  2  P.  Will.  Ch.  343 ; 
where  the  debt  is  unliquidated,  and  the 
amount  due  not  known,  1  P.  Will.  299; 
where  the  debt  was  due  upon  a  bill  or  note 
negotiable,  3  Ves.  Ch.  561 ;  where  the  legacy 
is  made  payable  after  the  debt  falls  due,  3 
Atk.  Ch.  96 ;  where  the  legacy  appears  from 
the  will  to  have  been  given  diverso  intuitu^ 
2  Yes.  Sen.  Ch.  635 ;  where  there  is  express 
direction  in  the  will  for  the  payment  of  all 
debts  and  legacies,  or  the  legacy  is  expressed 
to  be  for  some  other  reason,  1  P.  Will.  410 ; 
see,  also,  3  Atk.  Ch.  65, 68;  2  Story,  £q.  Jur. 
{{  1110-1113 ;  Brightly,  Eq.  Jur.  U  382,  391 ; 
2  Dev.  &  B.  Eq.  No.  C.  66 ;  3  Wash.  C.  C. 
48 ;  6  Penn.  St.  18.  The  American  cases  do 
not  favor  the  rule  that  a  legacy  'uprirndfaete 
payment,  12  Wend.  N.  Y.  67 ;  2  Hill,  N.  Y. 
576;  2  Gill  &  J.  Md.  185;  and  its  soundness 
was  early  questioned  in  England.  1  P.  Will. 
410. 

Bdease  of  debt  by  a  legacy.  If  one  leave  a 
legacy  to  his  debtor,  it  is  not  to  be  regarded 
as  a  release  of  the  debt  unless  that  appears 
to  have  been  the  intention  of  the  testator.  4 
Brown,  Ch.  227 ;  15  Sim.  Ch.  554. 

Where  one  appoints  his  debtor  his  execu- 
tor, it  is  at  law  regarded  as  a  release  of  the 
debt.  Coke,  Litt.  264;  8  Coke,  136  a;  but 
this  is  now  controlled  by  statute  in  England 
and  in  many  of  the  United  States.  But  in 
equity  it  is  considered  that  the  executor  is 
still  liable  to  account  for  the  amount  of  his 
own  debt.  11  Yes.  Ch.  90,  nn.  1,  2,  3 ;  13 
id.  262,  264. 

Where  one  appoints  his  creditor  executor, 
and  he  has  assets,  it  operates  to  discharge 
the  debt,  but  not  otherwise.  2  Williams, 
Exec.  4th,  Am.  ed.  1118-1123.    See,  gene- 


rally. Toller,  Williams,  on  Executors,  Roper 
on  Legacies,  Jarman  on  Wills. 

LEGAL.  That  which  is  according. to 
law.  It  is  used  in  opposition  to  equitable: 
as,  the  legal  estate  is  in  the  trustee,  the  equi- 
table estate  in  the  cestui  que  trust.  But' see 
Powell,  Mortg.  Index. 

LEOAL  ASSETS.  Such  propertjr  of  a 
testator  in  the  hands  of  his  executor  as  is  \\9r 
ble  to  debts  in  temporal  courts  and  to  legacies 
in  the  spiritual  by  course  of  law;  equitable 
assets  are  such  as  are  liable  only  by  help  of 
a  court  of  equity.  2  Williams,  Exec.  1408- 
1431,  Amer.  notes.  No  such  distinction  exists 
in  Pennsylvania.  1  Ashm.  Penn.  347.  See 
Story,  Eq.  Jur.  {  551 ;  2  Jarman,  Wills,  543. 

LEGAL  ESTATE.  One  the  right  to 
which  may  be  enforced  in  a  court  of  law. 

It  is  distinguiflhed  from  an  equitable  estate,  the 
right  to  which  oan  be  establiahed  only  in  a  oonri 
of  equity.    2  Bouvier,  Inst.  n.  1688. 

The  party  who  has  the  legal  title  has  aloae  the 
right  to  seek  a  remedy  for  a  wrong  to  his  estate,  in 
a  court  of  law,  though  he  may  have  no  benefieial 
interest  in  it.  The  equitable  owner  ia  he  who  has 
not  the  legal  estate,  but  is  entitled  to  the  beneficial 
interest. 

The  person  who  holds  the  legal  estate  for  the 
benefit  of  another  is  called  a  trustee ;  he  who  has 
the  beneficiary  interest  and  does  not  hold  the  legal 
title  is  called  the  beneficiary,  or,  more  technically, 
the  cettui  que  tnttL 

When  the  trustee  has  a  claim,  he  must  enforce 
his  right  in  a  court  of  equity,  for  he  cannot  sue  any 
one  at  law  in  his  own  name,  1  East,  497 ;  8  Term, 
332;  1  Saund.  168,  n.  1;  2  Bingfa.  20;  still  less 
oan  he  in  suoh  court  sue  his  own  trustee.  1  £aat| 
497. 

LCaALIZATION.  The  act  of  making 
lawful. 

By  legalization  is  also  understood  the  act 
by  which  a  judge  or  competent  officer  authen- 
ticates a  record,  or  other  matter,  in  order  that 
the  same  may  be  lawfully  read  in  evidenoe. 

LEOAL  TENDER.  That  currency 
which  has  been  made  suitable  by  law  for  the 
purnoses  of  a  tender  in  the  payment  of  debts. 

The  following  descriptions  of  currency  are 
legal  tender  in  the  United  States: — 

All  the  gold  coins  of  the  United  States,  ac- 
cording to  their  nominal  value,  for  all  sums 
whatever.  The  silver  dollar  of  the  United 
States  is  a  legal  tender  for  all  sums  whatever. 
The  stiver  coins  below  the  denomination  of  the 
dollar,  coined  prior  to  1854,  are  a  legal  tender 
in  payment  of  any  sum  whatever.  The  silver 
coins  below  the  dollar^  of  the  date  of  1854  and 
of  subsequent  years,  are  a  legal  tender  in 
sums  not  exceeding  five  dollars.  The  three- 
cent  silver  coins  of  the  date  of  1851, 1852,  and 
1853  are  a  tender  in  sums  not  exceeding 
thirty  cents.  Those  of  subsequent  dates  are 
a  tender  in  sums  not  exceeding  five  dollars. 

The  cent  is  not  a  legal  tender. 

The  laws  at  one  time  in  force  making  cer- 
tain foreign  coins  a  legal  tender  was  repealed 
by  the  act  of  Feb.  21, 1857,  J  3  (Stat,  at  targe, 
vol.  11,  p.  163).  No  foreign  coins  are  now  a 
legal  tender. 

%y  recent  legislation,  treasury  notes  have 
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been  issued,  which  are  a  legal  tender  for  all 
debts,  public  and  private,  except  duties  on  im- 
ports and  interest  on  the  public  debt  (Act 
of  Congress  of  May  23,  1862.) 

A  postage  currency  has  also  been  author- 
ized, which  is  receivable  in  payment  of  all 
does  to  the  United  States  less  than  five  dollars. 
They  are  not,  however,  a  legal  tender  in  pay- 
ment of  private  debts.  (Act  of  Congress, 
approved  July  17,  1862.) 

LXSOAI.I8  HOMO  (Lat).  A  person  who 
•tands  rectus  in  curia,  who  possesses  all  his 
civil  rights.  A  lawful  man.  One  who  stands 
ndus  in  curia^  not  outlawed  nor  infamous. 
In  this  sense  are  the  words  probi  et  legaUa 
haminu, 

LBGAKTINE  CONSTITUTIONS. 

The  name  of  a  code  of  ecclesiastical  laws,  en- 
acted in  national  synods,  held  under  legates 
from  Popos  Gregory  IX.  and  Clement  IV.,  in 
the  reign  of  Hen.  III.,  about  the  years  1220 
aod  1268.  1  Sharswood,  Blackst.  Comm.  83. 
Bam  says,  1237  and  1268.  2  Burn,  Eccl. 
Law,  30  d, 

LEGATARY'.  One  to  whom  any  thing 
18  bequeathed;  a  legatee.  This  word  is 
sometimes^  though  seldom,  used  to  designate 
a  l^te  or  nuncio. 

LEOATEZS.  The  person  to  whom  a  legacy 
is  given.     See  Legact. 

LEOATES.  Legates  are  extraordinary 
ambassadors  sent  by  the  pope  to  catholic 
ooontries  to  represent  him  and  to  exercise  his 
jorisdiction.  They  are  distinguished  from 
Uie  ambassadors  of  the  pope  who  are  sent  to 
other  powers. 

Le^es  d  latere  hold  the  first  rank  among 
those  who  are  honored  by  a  legation ;  they 
are  always  chosen  from  the  college  of  cardi- 
nals, and  are  called  d  latere,  in  imitation  of 
the  magistrates  of  ancient  Rome,  who  were 
taken  from  the  court,  or  eide  of  the  emperor. 

Leffoii  missi  are  simple  envoys. 

Legati  nati  are  those  who  are  entitled  to 
be  legates  by  birth.    See  A  Latere. 

LEGATION.  An  embassy;  a  mission. 
All  persons  attached  to  a  foreign  legation, 
lawfully  acknowledged  by  the  government  of 
this  country,  whether  they  are  ambassadors, 
envoys,  ministers,  or  attaches,  are  protected 
by  the  act  of  Agril  30,  1790,  1  Story,  U.  S. 
Laws,  83,  from  violence,  arrest,  or  molesta- 
tion. 1  DaU.  Penn.  117;  1  Wash.  C.  C.  232; 
2  u/.  435 ;  4  id.  531 ;  11  Wheat.  467 ;  1  Miles, 
Penn.3C6;  1  Nott&M'C.  So.  C.  217;  1  Baldw. 
240;  Wheaton,  Int.  Law,  167.  See  Ambas- 
sador; Arrest;  Privilege. 

LSQATORT.  The  third  part  of  a  free- 
man's personal  estate,  which  by  the  custom 
of  London,  in  case  he  had  a  wife  and  chil- 
dren, the  freeman  might  always  have  dis- 
posed of  by  will.  Bacon,  Ahr.  CueUnns  of 
London  (D  4). 

LBGES  (Lat.).  In  Civil  Law.  Laws 
proposed  by  a  magistrate  of  the  senate  and 
adopted  bv  the  whole  people  in  oomitia  cenr 
innata.    See  Populiscitum  ;  Lix. 


In  Zhigliah  Iiaw.    Laws.     Scriptce. 

Leges  scripice,  written  or  statute  laws. 

Leges  non  scripice,  unwritten  or  customary 
laws;  the  common  law,  including  general 
customs,  or  the  commoi)  law  properly  so 
called ;  and  also  particular  customs  ot  certain 
parts  of  the  kingdom,  and  those  particular 
taws  that  are,  by  custom,  observed  only  in 
certain  courts  and  jurisdictions.  1  Shars- 
wood, Blackst.  Comm.  67.  "  These  parts  of 
law  are  therefore  styled  leges  nan  scnptce,  be- 
cause their  original  institution  and  authority 
are  not  set  down  in  writing,  as  acts  of  parlia- 
ment are,  but  they  receive  their  binding 
power  and  the  force  of  laws  by  long  and  im- 
memorial usage."  1  Stephen,  Comm.  40, 66. 
It  is  not  to  be  understood,  however,  that  they 
are  merely  oral;  for  they  have  come  down  to 
us  in  reports  and  treatises. 

LBOISLATITE  POWER.  The  au- 
thority, under  the  constitution,  to  make  lawfl^ 
and  to  alter  or  repeal  them. 

LEGISLATOR.    One  who  makes  laws. 

In  order  to  make  good  laws,  it  is  necessary  to 
understand  those  which  are  in  force;  the  legislatqr 
ought,  therefore,  to  be  thoroughly  imbued  with  a 
knowledge  of  the  laws  of  his  country,  their  advan- 
tages  and  defects ;  to  legislate  without  this  previous 
knowledge  is  to  attempt  to  make  a  beautiful  pieoa 
of  machinery  with  one's  eye  shut.  There  is  unfor- 
tunately too  strong  a  propensity  to  multiply  oar 
laws  and  to  change  them.  Laws  must  be  yearly 
made,  for  the  legislatures  meet  yearly,  but  whether 
they  are  always  for  the  better  may  be  well  ques- 
tioned. A  mutable  legislation  is  always  attended 
with  evil.  It  renders  the  law  uncertain,  weakens 
its  effects,  hurts  credit,  lessens  the  value  of  pro- 
perty, and,  as  they  are  made  frequently,  in  conse- 
quence of  some  extraordinary  case,  laws  sometimes 
operate  very  unequally.  See  1  Kent,  Comm.  227; 
and  Le  Magasin  Universel,  tome  ii.  p.  227|  for  a 
good  article  against  excessive  legislation. 

LEGISLATURE.  That  body  of  men 
in.  the  state  which  has  the  power  of  making 
laws. 

By  the  constitution  of  the  United  States^ 
art.  1,  {  1,  all  legislative  powers  granted  by 
it  are  vested  in  a  congress  of  uie  United 
States,  which  shall  consist  of  a  senate  and 
house  of  representatives. 

It  requires  the  consent  of  a  majority  of 
each  branch  of  the  legislature  in  order  to 
enact  a  law,  and  then  it  must  be  approved 
by  the  president  of  the  United  States,  or,  in 
case  of  his  refusal,  by  two-thirds  of  each 
house.     U.  S.  Const,  art.  1,  {  7, 2. 

Most  of  the  constitutions  of  the  several 
states  contain  provisions  nearly  similar  to  this. 
In  general,  the  legislature  will  not,  and,  by 
the  constitutions  ofsome  of  the  states,  cannot, 
exercise  judicial  functions:  yet  the  use  of 
such  power  upon  particular  occasions  is  not 
without  example. 

LEOITIM  (called,  otherwise,  Bairn's 
Part  of  Gear).  In  8ootoh  Law.  The  legal 
share  of  father's  free  movable  property,  due 
on  his  death  to  his  children :  if  widow  and 
children  are  left,  it  is  one-third ;  if  children 
alone,  one-half.  Erskine,  Inst.  3«  9.  20;  4 
Bell,  Hou«  L.  Cas.  286. 
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LBaiTIMAC7.  The  state  of  being  born 
in  wedlock ;  that  is,  in  a  lawful  manner. 

ft*  Marriage  is  considered  by  all  civilized 
nations  as  the  only  source  of  legitimacy; 
the  qualities  of  husband  and  wife  must  be 
possessed  by  the  parents  in  order  to  make 
the  offspring  legitimate;  and,  furthermore, 
the  marriaee  must  be  lawful,  for  if  it  is  void 
a5  initio,  tne  children  who  may  be  the  off- 
spring of  such  marriage  are  not  legitimate. 
1  Phillipps,  Ev. ;  La.  Civ.  Code,  art.  203  to  216. 

In  Virginia,  it  is  provided,  by  statute  of 
1787,  "that  the  issue  of  marriages  deemed 
null  in  law  shall  nevertheless  be  legitimate." 
3  Hen.  &  M.  Va.  228,  n. 

8.  A  strong  presumption  of  legitimacy 
arises  from  marriage  and  cohabitation  ;  and 

Sroof  of  the  mother's  irregularities  will  not 
estroy  this  presumption:  pcUer  est  quern 
nuptioi  demonatrant.  To  rebut  this  presump- 
tion, circumstances  must  be  shown  which 
render  it  impossible  that  the  husband  should 
be  the  father,  as  impotency  and  the  like.  3 
Bouvier,  Inst.  n.  3062.    See  Bastard. 

LBOITIMATR  That  which  is  accord- 
ing to  law :  as,  legitimate  children  are  law- 
ful children,  bom  in  wedlock,  in  contradis- 
tinction to  bastards ;  legitimate  authority,  or 
lawful  power,  in  opposition  to  usurpation 

IiEGITIMATION.  The  act  of  giving 
the  character  of  legitimate  children  to  those 
who  were  not  so  born. 

3*  In  Louisiana,  the  Civil  Code,  art.  217, 
enacts  that  **  children  born  out  of  marriage, 
except  those  who  are  born  of  an  incestuous  or 
adulterous  connection,  may  be  legitimated  by 
the  subsequent  marriage  of  their  father  and 
mother,  whenever  the  latter  have  legally  ac- 
knowledged them  for  their  children,  either 
before  their  marriage,  or  by  the  contract  of 
marriage  itself." 

8«  In  most  of  the  other  states,  the  character 
of  legitimate  children  is  given  to  those  who 
are  not  so,  by  special  acts  of  assembly.  In 
Georgia,  real  estate  may  descend  from  a  mo- 
ther to  her  illegitimate  children  and  their 
representatives,  and  from  such  child,  for  want 
of  descendants,  to  brothers  and  sisters,  born 
of  the  same  mother,  and  their  representatives. 
Prince's  Dig.  202.  In  Alabama,  Kentucky, 
Mississippi,  Vermont,  and  Virginia,  subse- 
quent marriages  of  [)arents,  and  recognition 
by  the  father,  legitimatize  an  illegitimate 
child ;  and  the  law  is  the  same  in  Massachu- 
setts, for  all  purnoses  except  inheriting  from 
their  kindred.    Mass.  Rev.  Stat.  414. 

4«  The  subsequent  marriage  of  parents 
legitimatizes  the  child  in  Illinois ;  but  he  must 
be  afterwards  acknowledged.  The  same  rule 
seems  to  have  been  adopted  in  Indiana  and 
Missouri.  An  acknowled^ent  of  illegiti- 
mate children,  of  itself,  legitimatizes  in  Ohio; 
and  in  Michigan  and  Mississippi,  marriage 
alone  between  the  reputed  parents  has  the 
same  effect.  In  Maine,  a  bastard  inherits  to 
one  who  is  legally  adjudged,  or  in  writing 
owns  himself  to  be,  the  father.  A  bastard 
may  be  legitimated  in  North  Carolina,  on  ap- 


plication of  the  putative  father  to  court,  either 
where  he  has  married  the  mother,  or  she  is 
dead,  or  married  another,  or  lives  out  of  the 
state.  In  a  number  of  the  states,  namely,  in 
Alabama,  Connecticut,  Illinois,  Indiana,  Ken- 
tucky, Maine,  Massachusetts,  Michigan,  North 
Carolina,  Ohio,  Rhode  Island,  Tennessee, 
Vermont,  and  Virginia,  a  bastard  takes  by 
descent  from  his  mother,  with  modifications 
regulated  by  the  laws  of  these  states.  2  Hill, 
Abr.  {{  24-35,  and  authorities  cited.  See 
Descent. 

IiBGITIMB.  In  Civil  Law.  That  por^ 
tion  of  a  parent's  estate  of  which  he  cannot 
disinherit  his  children  without  a  legal  cause. 

2.  The  civil  code  of  Louifliana  declares  that  dona- 
tioDS  tater  vivot  or  ntortit  eau9d  cannot  exceed  two- 
thirda  of  the  property  of  the  dispoaer,  if  he  leaves 
at  his  decease  a  legitimate  child;  one-half  if  he 
leaves  two  children;  and  one-third  if  he  leaves 
three  or  a  greater  number.  Under  the  name  of 
children  are  included  descendants  of  whatever  de- 
gree they  may  be :  it  must  be  understood  that  they 
are  only  counted  for  the  child  they  represent.  La. 
Civ.  Code.  art.  1480. 

In  Holland,  Qermany,  and  Spain,  the  principles 
of  the  Faleidian  law,  more  or  less  limited,  have 
been  generally  adopted.     Coop.  Just.  616. 

3«  In  the  United  States,  other  than  Looixiana, 
and  in  England,  there  is  no  restriction  on  the  right 
of  bequeathing.  But  this  power  of  bequeathing  did 
not  originally  extend  to  all  a  man's  personal  estate: 
on  the  contrary,  by  the  common  law,  as  it  stood  in 
the  reign  of  Henry  II.,  a  man's  goods  were  to  be 
divided  into  three  equal  parts,  one  of  which  went  to 
his  hoirs  or  lineal  descendants,  another  to  his  wife, 
and  the  third  was  at  his  own  disposal ;  or,  if  he 
died  without  a  wife,  he  might  then  dispose  of  one 
moiety,  and  the  other  went  to  his  children;  and  so 
e  conver§o  if  he  had  no  children,  the  wife  was  en- 
titled to  one  moiety,  and  he  might  bequeath  the 
other;  but  if  he  died  without  either  wife  or  issue, 
the  whole  was  at  his  own  disposal.  Glanville,  1. 2, 
c.  5 ;  Bracton,  1.  2,  c.  26.  The  shares  of  the  wife 
and  children  wore  called  their  reasonable  part.  2 
Blackstone,  Comm.  491.  See  Death's  Part  ;  Fal- 
ciDiAw  Law. 

LENDER.  He  from  whom  a  thing  is 
borrowed.  The  bailor  of  an  article  loaned. 
See  Bailment;  Loan. 

LESION.  In  Civil  Law.  A  term  used 
to  signify  the  injury  suffered,  in  consequence 
of  inequality  of  situation,  by  one  who  does 
not  receive  a  full  equivalent  for  what  he  gives 
in  a  commutative  contract. 

The  remedy  given  for  this  injury  is  founded 
on  its  being  the  effect  of  implied  error  or  im> 
position ;  for  in  every  commutative  contract 
equivalents  are  supposed  to  be  given  and  re- 
ceived. La.  Code,  lo54.  Persons  of  full  age, 
however,  are  not  allowed  in  point  of  law  to 
object  to  their  agreements  as  being  injurious, 
unless  the  injury  be  excessive.  Pothier, 
Obi.  p.  1,  c.  1,  8. 1,  art.  3,  J  4.  But  minors 
are  admitted  to  restitution,  not  only  against 
any  excessive  inequality,  but  against  any 
inequality  whatever.  Pothier,  Ohl.  p.  1,  c. 
1,  8. 1,  art.  3,  2  5 ;  La.  Code,  art.  1858.  See 
Fraud;  Guardian;  Sale. 

LESSEE.  He  to  whom  a  lease  is  made. 
He  who  holds  an  estate  by  virtue  of  a  lease. 
See  Lease. 
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LB880R.  He  who  erants  a  lease.  See 
Leasb;  Landlord  and  Ibnant. 

LESTAGB,  XiASTAGE  (Sax.  last,  bur- 
den). A  custom  for  carrying  things  in  fairs 
and  markets.  Fleta,  1. 1,  c.  ^ ;  Termes  de  la 
Ley. 

LET.  Hindrance;  obstacle;  obstruction. 
To  lease;  to  grant  the  use  and  possession  of 
a  thins  for  compensation.  It  is  the  correla- 
tiTe  or  hire.     See  Hire. 

LETTER.  Ue  who,  being  the  owner  of  a 
thing,  lets  it  out  to  another  for  hire  or  com- 
pensation.   Story,  Bailm.  {  369.  See  Hiring. 

LETTER.  An  epistle;  a  despatch;  a 
vritten  message,  usually  on  paper,  lolded  up 
and  sealed,  and  sent  by  one  person  to  another. 
1  Caines,  N.  Y.  682. 

3*  The  business  of  transporting  and  de- 
lirering  letters  between  different  towns,  states, 
and  countries,  and  from  one  part  of  a  city  to 
another,  is  undertaken  by  the  government, 
and  private  persons  are  forbid&n  to  enter 
into  competition. 

In  the  United  States  the  various  acts  re- 
lating to  the  post-office  were  reduced  to  one  act 
m  1825,  3  Story,  U.  S.  Laws,  1991,  Brightly, 
Dig.  759,  by  which  severe  penalties  are  in- 
flicted upon  all  persons  who  interfere  with 
the  rapia  transportation  of  the  mails,  upon 
all  officers  who  tamper  with  the  mails,  as  by 
opening  letters,  secreting  the  contents,  etc., 
and  competition  of  private  individuals  pre- 
vented. 

8.  Contracts  may  be  made  by  letter ;  and 
vhen  a  proposition  is  made  by  letter,  the 
mailing  a  letter  containing  an  acceptance  of 
the  proposition  completes  the  contract.  1 
Bamew.  &  Aid.  681 :  6  Hare,  1 ;  1  Hon.  L. 
Caa.  381 ;  7  Mees.  &  W.  Exch.  515 ;  21  N.  H. 
41;  4  Paige,  Ch.  N.  Y.  17;  11  N.  Y.  441 ;  4 
Ga.  1 ;  12  Conn.  431 ;  7  Dan.  Ky.  281 ;  9 
Port  Ala.  605 ;  5  Penn.  St  339 ;  9  How.  390 ; 
4  Wheat.  228.  See  1  Pick.  Mass.  281 ;  Par- 
sons, Mar.  Law,  22,  n. 

Payments  may  be  made  by  letter  at  the 
risk  of  the  creditor,  when  the  debtor  is  author- 
ized, expressly  or  impliedly,  from  the  usual 
course  oi  business,  ana  not  otherwise.  Peake, 
67 ;  1  Exch.  477 ;  Ry.  &  M.  149 ;  3  Mass.  249. 

LETTER  OF  ADVICE.  ^  In  Goaunon 
Law.  A  letter  containing  information  of 
any  circumstances  unknown  to  the  person  to 
whom  it  is  written ;  generally  informing  hin 
of  some  act  done  by  uie  writer  of  the  letter. 

It  is  usual  and  perfectly  proper  for  the 
drawer  of  a  bill  of  exchange  to  write  a  letter 
of  advice  to  the  drawee,  as  well  to  prevent 
fraud  or  alteration  of  the  bill,  as  to  let  the 
drawee  know  what  provision  has  been  made 
for  the  payment  of  the  bill.  Chitty,  Bills, 
io5. 

LETTER  OF  ADVOCATION.  In 
Bcotoh  Law.  The  decree  or  warrant  of  the 
supreme  court  or  court  of  sessions,  discharg- 
ing the  inferior  tribunal  from  all  further  pro- 
ceedings in  the  matter,  and  advocating  the 
Action  to  itself.     This  proceeding  is  similar 


to  a  certiorari  issuing  out  of  a  superior  court 
for  the  removal  of  a  cause  from  an  inferior. 

LETTER  OF  ATTORNEY.  In  Prac- 
tice. A  written  instrument,  by  which  one  or 
more  persons,  called  the  constituents,  au- 
thorize one  or  more  other  persons,  called  the 
attorneys,  to  do  some  lawful  act  by  the  latter 
for  or  instead,  and  in  the  place,  of  the  former. 
1  Mood.  Cr.  Cas.  62,  70.  It  may  be  parol  or 
under  seal.     See  Power  op  Attorney. 

LETTER  BOOK.-  In  Common  Law. 
A  book  containing  the  copies  of  letters  writ- 
ten by  a  merchant  or  trader  to  his  corre- 
spondents. 

After  notice  to  the  plaintiff  to  produce  a 
letter  which  he  admitted  to  have  received 
from  the  defendant,  it  was  held  that  an  entry 
by  a  deceased  clerk,  in  a  letter  book  profess- 
ing to  be  a  copy  of  a  letter  from  the  de- 
fendant to  the  plaintiff  of  the  same  date,  was 
admissible  evidence  of  the  contents,  proof 
having  been  given  that,  according  to  the 
course  of  business,  letters  of  business  written 
by  the  plaintiff  were  copied  by  this  clerk  and 
then  sent  off  by  the  post  3  Campb.  305. 
See  1  Starkie,  £v.  356;  Bouvier,  Inst.  n.  3139. 

LETTER  CARRIER.  A  person  em- 
ployed to  carry  letters  from  the  post-office  to 
the  persons  to  whom  they  are  addressed. 
Provisions  are  made  by  the  act  of  March  3, 
1851,  11  U.  S.  Stat,  at  Large,  591,  for  the  ap- 
pointment of  letter  carriers  in  cities  and 
towns,  and  by  c.  21,  {  2  of  the  same  act,  for 
letter  carriers  in  Oregon  and  California. 

LETTER  OF  CREDENCE.  In  Inter- 
national Law.  A  written  instrument  ad- 
dressed by  the  sovereign  or  chief  magistrate 
of  a  state  to  the  sovereign  or  state  to  whom 
a  public  minister  is  sent,  certifying  his  ap- 

E ointment  as  such,  and  the  general  object  of 
is  mission,  and  reouesting  that  full  faith 
and  credit  may  be  given  to  what  he  shall  do 
and  say  on  the  part  of  his  court. 

When  it  is  given  to  an  ambassador,  envoy, 
or  minister  accredited  to  a  sovereign,  it  is  ad- 
dressed, to  the  sovereign  or  state  to  whom  the 
minister  is  delegated ;  in  the  case  of  a  charge 
d'affaires,  it  is  addressed  by  the  secretary  or 
minister  of  state  charged  with  the  department 
of  foreign  affairs  to  the  minister  of  foreign 
affairs  of  the  other  government.  Wheaton, 
Int.  Law,  pt.  3,  c.  1,  3  7;  Wicquefort,  de 
rAmbassadeur,  1. 1,  {  15. 

LETTER  OF  CREDIT.  An  open  or 
sealed  letter,  from  a  merchant  in  one  place, 
directed  to  another,  in  another  place  or  coun- 
try, requiring  him  that  if  a  person  therein 
named,  or  the  bearer  of  the  letter,  shall  have 
occasion  to  buy  commodities,  or  to  want 
money  to  any  particular  or  unlimited  amount, 
either  to  procure  the  same,  or  to  pass  his 
promise,  bill,  or  other  engagement  for  it,  the 
writer  of  the  letter  undertaking  to  provide 
him  the  money  for  the  goods,  or  to  repay  him 
by  exchange,  or  to  give  him  such  satisfaction 
as  he  shall  require,  either  for  himself  or  the 
bearer  of  the  letter.    3  Chitty,  Conu  Law, 
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836.  And  see  4  u2.  259,  for  a  fonn  of  such 
letter. 

3*  These  letters  are  either  general  or  spe- 
cial: the  former  is  directed  to  the  writer's 
friends  or  correspondents  generally,  where 
the  bearer  of  the  letter  may  happen  to  go; 
the  latter  is  directed  to  some  particular  per- 
son. When  the  letter  is  presented  to  the 
person  to  whom  it  is  addressed,  he  either 
agrees  to  comply  with  the  request,  in  which 
case  he  immediately  becomes  bound  to  fulfil 
all  the  engagements  therein  mentioned;  or 
he  refuses,  in  which  case  the  bearer  should 
return  it  to  the  giver  without  any  other  pro- 
ceeding, unless,  indeed,  the  merchant  to  whom 
the  letter  is  directed  is  a  debtor  of  the  mer- 
chant who  gaye  the  letter,  in  which  case  he 
should  procure  the  letter  to  be  protested.  3 
Ohitty,  Com.  Law,  337;  Malyn,76;  1  Beaw. 
Lex  Mer.  607 ;  Hall,  Adm.  Pract.  14;  4  Ohio, 
197. 

8»  The  debt  which  arises  on  such  letter, 
in  its  simplest  form,  when  complied  with,  is 
between  the  mandatory  and  the  mandant; 
though  it  may  be  so  conceived  as  to  raise  a 
debt  also  against  the  person  who  is  supplied 
by  the  mandatory.  Firatf  when  the  kttor 
is  purchased  with  money  by  the  person  wish- 
ing for  the  foreign  credit,  or  is  granted  in 
oonsequence  of  a  check  on  his  cash  account, 
or  procured  on  the  credit  of  securities  lodged 
with  the  person  who  granted  it,  or  in  pay- 
ment of  money  due  by  him  to  the  payee,  the 
letter  is,  in  its  effects,  similar  to  a  bill  of 
exchange  drawn  on  the  foreign  merchant. 
The  payment  of  the  money  by  the  person  on 
whom  the  letter  is  granted  raises  a  debt,  or 
goes  into  account  between  him  and  the  writer 
of  the  letter,  but  raises  no  debt  to  the  person 
who  pays  on  the  letter,  against  him  to  whom 
the  money  is  paid.  Second,  when  not  so 
purchased,  but  truly  an  accommodation,  and 
meant  to  raise  a  debt  on  the  person  accom- 
modated, the  engagement  generally  is,  to  see 
paid  any  advances  made  to  him,  or  to  guar- 
anty any  draft  accepted  or  bill  discounted; 
and  the  compliance  with  the  mandate,  in  such 
case,  raises  a  debt  both  against  the  writer  of 
the  letter  and  against  the  person  accredited. 
1  Bell,  Gomm.  371,  5th  ed.  The  bearer  of 
the  letter  of  credit  is  not  considered  bound 
to  receive  the  money ;  he  may  use  the  letter 
as  he  pleases,  and  he  contracts  an  obligation 
only  by  receiving^  the  money.  Pothier,  Contr. 
de  bkange,  237. 

LETTER  OF  LICEN8B.  An  instru- 
ment or  writing  made  by  creditors  to  their 
insolvent  debtor,  by  which  they  bind  them- 
selves to  allow  him  a  longer  time  than  he  had 
a  right  to,  for  the  payment  of  his  debts,  and 
that  they  will  not  arrest  or  molest  him  in  his 
person  or  property  till  after  the  expiration  of 
such  additional  time. 

X.I3TTI3R  OF  MARQUE  AND  RE- 
PRISAL. A  commission  granted  by  the  gov- 
ernment to  a  private  individual,  to  take  the 
property  of  a  toreign  state,  or  of  the  citizens 
or  subjecto  of  such  stete,  as  a  reparation  for 


an  injury  committed  by  such  state,  its  citi- 
zens or  subjects.  A  vessel  loaded  with  mer^ 
chandise,  on  a  voyage  to  a  friendly  port,  but 
armed  for  its  own  defence  in  cose  of  attack 
by  an  enemy,  is  also  called  a  letter  of  marque. 
1  Boulay  Paty,  tit.  3,  {  2,  p.  300. 

By  the  constitution,  art.  1,  j  8,  cl.  11,  con- 
gress have  power  to  erant  letters  of  marque 
and  reprisal.  See  Chitty,  Law  of  Nat.  73 ; 
1  Blackstone,  Oomm.  251 ;  Yiner,  Abr.  Pre- 
rogative (B  4);  Comyns,  Dig.  Prerogaiive  (B 
4):  Molloy,  b.  1,  c.  2,  {  10;  2  Wooddeson, 
440 ;  2  G.  Rob.  Adm.  224;  5  id,  9, 260.  And 
see  Reprisal. 

LETTER  MISSIVE.  In  English 
La\nr.  A  request  addressed  to  a  peer,  peeress^ 
or  lord  of  parliament,  against  whom  a  bill  has 
been  filed,  desiring  the  defendant  to  appear 
and  answer  to  the  bill.  It  is  issued  by  the 
lord  chancellor,  on  petition,  after  the  filing 
of  the  bill ;  and  a  neglect  to  attend  to  this 
places  the  defendant,  in  relation  to  such  suit, 
on  the  same  ground  as  other  defendante  who 
are  not  peers,  and  a  subpoena  may  then  issue. 
Newland,  Pr.  9 ;  2  Haddock,  Chanc  Pract 
196 ;  Cooper,  Eq.  Plead.  16. 

LETTER  OF  RECALL.  A  written 
document  addressed  by  the  executive  of  one 
government  to  the  executive  of  another,  in- 
forming the  latter  that  a  minister  sent  by  the 
former  to  him  has  been  recalled. 

LETTER  OF  RECOMMENDATION. 

In  Commercial  La\nr.  An  instrument  given 
by  one  person  to  another,  addressed  to  a  tnird, 
in  which  the  bearer  is  represented  as  worthy 
of  credit.  1  Bell,  Comm.  5th  ed.  371 ;  3  Term, 
51;  7  Cranch,  69 ;  Fell,  Guar.  c.  8;  6  Johns. 
N.  Y.  181 ;  13  id,  224 ;  1  Bay,  Conn.  22.  See 
Recommendation. 

LETTER   OF   RECREDENTIALB. 

A  document  delivered  to  a  minister  by  the 
secretory  of  state  of  the  government  to  which 
he  was  accredited.  It  is  addressed  to  the  ex- 
ecutive of  the  minister's  country.  This  is  in 
reply  to  the  Utter  of  recaU, 

LETTERS  OF  ABBflNISTRATIOlT. 

An  instrument  in  writing,  granted  by  the 
judge  or  officer  having  jurisdiction  and  power 
of  granting  such  letters,  thereby  giving  (the 
administrator,  naming  him)  "rafi  power  to 
administer  the  goods,  chattels,  rignto,  and 
credits,  which  were  of  the  said  deceased,  in 
the  county  or  district  in  which  the  said  judge 
or  officer  nas  jurisdiction ;  as  also  to  ask,  col* 
lect,  levy,  recover,  and  receive  the  credits 
whatsoever  of  the  said  deceased,  which  at 
the  time  of  his  death  were  owing,  or  did  in 
any  way  belong,  to  him,  and  to  pay  the  debts 
in  which  the  said  deceased  stoOKi  obliged,  so 
far  forth  as  the  said  goods  and  chattels,  righto 
and  credits,  will  extend,  accordingto  the  rate 
and  order  of  law."  See  Letters  Testament- 
art. 

LETTERS  CLOSE.    In  Engliah  Law. 

Close  letters  are  grante  of  the  king,  and,  being 
of  private  concern,  they  are  thus  distin- 
guished fix>m  letters  patent. 
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IiSTTBRB  AD  COLLIGEKDTTM 
BONA  DiSFUNCTL  In  Practice.  In 
default  of  the  representatives  and  creditors 
to  administer  to  tne  estate  of  an  intestate,  the 
officer  entitled  to  grant  letters  of  adminis- 
tration maj  grant,  to  snch  person  as  he 
approTes,  istiers  to  eoUeet  the  goads  of  the 
deeeatedf  which  neither  make  him  executor 
nor  administrator ;  his  only  business  being  to 
eollect  the  goods  and  keep  them  in  his  safe- 
custody.    2  Blackstone,  Comm.  505. 

LBTTBRS  PATENT.  The  name  of  an 
instrument  granted  by  the  government  to 
convey  a  right  to  the  patentee:  as,  a  patent 
for  a  tract  of  land ;  or  to  secure  to  him  a  right 
which  he  already  possesses,  as,  a  patent  for 
a  new  invention  or  discovery.  Letters  patent 
are  matter  of  record.  They  are  so  called  be- 
cause they  are  not  sealed  up,  but  are  granted 
open.     See^PATBNT. 

LBTTBH8  OF  REQUEST.  In  Eng- 
lish Ecolesiastical  Law.  An  instrument 
by  which  a  judge  of  an  inferior  court  waives 
or  remits  his  own  jurisdiction  in  favor  of  a 
eoort  of  appeal  immediately  superior  to  it. 

Letters  of  reauest,  in  general,  lie  only 
where  an  appeal  would  lie,  and  lie  only  to 
the  next  immediate  court  of  appeal,  waiving 
merely  the  primary  jurisdiction  to  the  proper 
appellate  court,  except  letters  of  request  from 
the  most  inferior  ecclesiastical  court,  which 
may  be  direct  to  the  court  of  arches,  although 
one  or  two  courts  of  appeal  may  by  this  be 
ousted  of  their  jurisdiction  as  courts  of  ap- 
peal 2  Add.  Eccl.  406.  The  effect  of  letters 
of  request  is  to  give  jurisdiction  to  the  appel- 
late court  in  the  first  instance.  See  a  form 
of  letters  of  request  in  2  Chitty,  Praot  498, 
note  A. 

LBTTBRS  ROOATOR7.  An  instru- 
ment sent  in  the  name  and  by  the  authority 
of  a  judge  or  court  to  another,  requesting 
the  latter  to  cause  to  be  examined,  upon  in- 
terrogatories filed  in  a  cause  depending  before 
the  former,  a  witness  who  is  within  the  juris- 
diction of  the  judge  or  court  to  whom  such 
letters  are  addressed. 

3«  They  are  sometimes  denominated  sub 
mutwB  vieissUudinis,  from  a  clause  which 
they  generall;^  contain.  Where  the  |;overn- 
ment  of  a  foreign  country,  in  which  witnesses 
proposed  to  be  examined  reside,  refuse  to 
allow  commissioners  to  administer  oaths  to 
SQch  witnesses,  or  to  allow  the  commission  Co 
be  executed  unless  it  is  done  by  some  magis- 
trate or  judicial  officer  there,  according  to  the 
laws  of  that  country,  letters  i-o^atory  must 
issue.  Commissioners  are  forbidden  to  ad- 
minister oaths  in  the  island  of  St  Croix,  6 
Wend.  N.  T.  476 ;  in  Cuba,  1  Pet.  C.  C.  236 : 
8  Pkiee.  Ch.  N.  T.  446 ;  and  in  Sweden.  2 
Yea.  Sen.  Ch.  236. 

8.  These  letters  are  directed  to  any  judge 
or  tribunal  having  jurisdiction  of  civil  causes 
in  the  foreign  oountry,  recite  the  pendency  of 
the  suit  in  court,  and  state  that  there  are 
material  witnesses  residing  there,  without 
whoee  testimony  justice  cannot  be  done  be- 


tween the  parties,  and  then  request  the  said 
judge  or  tribunal  to  cause  the  witnesses  t^ 
come  before  them  and  answer  to  the  inter- 
rogatories annexed  to  the  letters  rogatory,  to 
cause  their  depositions  to  be  committed  to 
writing  and  returned  with  the  letters  rogatory. 
In  letters  rogatory  there  is  always  an  offer, 
on  the  part  of  the  court  whence  they  issued, 
to  render  a  mutual  service  to  the  court  to 
which  they  may  be  directed,  whenever  re- 
quired. The  practice  of  such  letters  is  derived 
from  the  civil  law,  by  which  these  letters  are 
sometimes  called  letters  requisitory.  A  spe- 
cial application  must  be  made  to  court  to 
obtain  an  order  for  letters  rogatory. 

4*  Though  formerly  used  in  England  in 
the  courts  of  common  law,  1  Rolle,  Abr.  530, 
pi.  13,  they  have  been  superseded  by  com« 
missions  of  dedimus  potestatem,  which  are 
considered  to  be  but  a  feeble  substitute. 
Dunlap,  Adm.  Pract.  223,  n.;  Hall,  Adm. 
Pract.  37.  The  courts  of  admiralty  use  these 
letters ;  and  they  are  recognised  by  the  law 
of  nations.  See  Foelix,  Droit  Intern,  liv.  2; 
t.  4,  p.  300:  Denisart;  Dunlap,  Adm.  Pract. 
221 :  Benedict,  Adm.  {  533 ;  1  Hofiinan,  Ch. 
N.  Y.  482. 

In  Nelson  vs.  United  States,  supra,  will  be 
found  a  copy  of  letters  rogatory,  issued  to 
the  courts  of  Havana,  accoraing  to  the  form 
and  practice  of  the  civil  law,  on  an  occasion 
when  the  authorities  there  had  prevented  the 
execution  of  a  commission,  regarding  any 
attempts  to  take  testimony  under  it  as  an 
interference  with  the  rights  of  the  judicial 
tribunals  of  that  place. 

LETTERS  TESTAMENTARY.  An 
instrument  in  writing  granted  by  the  judge 
or  officer  having  jurismction  of  the  probate 
of  wills,  under  his  hand  and  official  seal, 
making  known  that  at  a  certain  date  the 
last  will  and  testament  of  A  B  (naming  the 
testator)  was  duly  proved  before  him ;  that 
the  ])robate  and  grant  of  administration  was 
within  his  jurisdiction,  and  he  accordingly 
certifies  "  that  the  administration  of  all  ana 
singular  the  goods,  chattels,  and  credits  of  the 
said  deceased,  and  any  way  concerning  his 
will,  was  granted"  to  C  D,  "the  executbr 
named  in  the  said  will,"  "be  having  been 
already  sworn  well  and  faithfully  to  adminis- 
ter the  same,  and  to  make  a  true  and  perfect 
inventory,  etc.,  and  to  exhibit  the  same,  etc., 
and  also  to  render  a  just  and  true  account 
thereof." 

3.  In  England,  the  original  will  is  de- 
posited in  the  registry  of  the  ordinary  or 
metropolitan,  and  a  copy  thereof  made  out 
under  his  seal ;  which  copy  and  the  letters 
testamentary  are  usually  styled  the  probate. 
This  practice  has  been  followed  in  some  of 
the  United  States ;  but  where  the  vrill  needs 
to  be  proved  in  more  than  one  state,  the  im- 
pounding of  it  leads  to  much  inconvenience. 
In  other  states,  the  original  will  is  returned 
to  the  executor,  with  a  certificate  that  it  has 
been  duly  proved  and  recorded,  and  the 
letters  testamentary  are  a  separate  instru- 
ment.   The  letters  are  usually  general ;  but 


LETTERS  TESTAMENTARY 


dO 


LETTERS  TESTAMENTARY 


the  court  may  grant  a  limited  probate,  where 
the  testator  has  limited  the  executor,  and 
then  the  administration  cceterorum  may  be 
'  granted. 

8*  Letters  testamentary  are  granted  in  case 
the  decedent  was  testate ;  letters  of  adminis- 
tration, in  case  he  was  intestate,  or  failed  to 
provide  an  executor;  see  Administration; 
Executor  ;  but  in  regard  to  all  matters  com- 
ing properly  under  the  heads  of  letters  of  ad- 
ministration or  letters  testamentary,  there  is 
little  or  no  difference  in  the  law  relating  to 
the  two  instruments.  Letters  testamentary 
and  of  administration  are,  aocording  to  their 
terms  and  extent,  conclusive  as  to  personal 
property  while  they  remain  unrevoked.  They 
cannot  be  questioned  in  a  court  of  law  or  of 
equity,  and  cannot  be  impeached,  even  by 
evidence  of  fraud  or  forgery.  Proof  that  the 
testator  was  insane,  or  that  the  will  was 
forged,  is  inadmissible.  16  Mass.  433 ;  1  Lev. 
236.  But  if  the  nature  of  his  plea  raise  the 
issue,  the  defendant  may  show  that  the  ieal 
of  the  supposed  probate  has  been  foraedy  or 
that  the  letters  have  been  revoked,  or  tnat  the 
testator  is  alive.  15  Serg.  &  R.  Penn.  42 ;  3 
Term,  130 ;  Williams,  Exec.  450. 

4f  They  can  be  revoked  only  by  the  court 
whence  they  issued,  or  on  appeal.  At  com- 
mon law,  the  executor  or  administrator  has 
no  power  over  real  estate ;  nor  is  the  probate 
even  admissible  as  evidence  that  the  instru- 
ment is  a  will,  or  as  an  execution  of  a  power 
to  charge  land.  Williams,  Exec.  460 ;  1  Mann. 
&  6.  3dl.  By  statute,  the  probate  may  be 
made  primd  jacie  or  conclusive  evidence  as 
to  realty.  2  Binn.  Penn.  511 ;  3  id,  498:  6 
id,  409 ;  Gilbert,  Ev.  66 ;  Bacon,  Abr.  Evi- 
dence.  Though  the  probate  court  has  exclu- 
sive jurisdiction  of  the  grant  of  letters,  yet 
where  a  legacy  has  been  obtained  by  fraud, 
or  the  probate  has  been  procured  by  fraud 
on  the  next  of  kin,  a  court  of  equibr  would 
hold  the  legatee  or  wrong-doer  as  oblif^ted 
by  a  trust  for  the  party  injured.  Williams, 
Exec.  452. 

Letters  may  be  revoked  by  the  court  which 
made  the  grant,  or  an  appeal  to  a  higher 
tribunal,  reversing  the  decision  b^  which 
they  were  granted.  Speoiid  or  limited  ad- 
ministration will  be  revoked  on  the  occasion 
ceasing  which  called  for  the  grant.  An  ex- 
ecutor or  administrator  will  be  removed  when 
the  letters  were  obtained  improperly.  Wil- 
liams, Exec.  480. 

5.  Of  their  effect  in  a  state  other  than  that 
in  which  legal  proceedings  were  instituted. 

In  view  of  tne  rule  of  the  civil  law,  that 
versonalia  sequUur  personam^  certain  effect 
has  been  given  by  the  comity  of  nations  to  a 
foreign  probate  granted  at  the  place  of  the 
domicil  of  the  deceased,  in  respect  to  the  per- 
sonal assets  in  other  states.  At  common 
law,  the  lex  loci  rei  sites  governs  as  to  real 
estate,  and  the  foreign  probate  has  no  validity ; 
but  as  to  personalty  the  law  of  the  domicil 
^vems  both  as  to  testacy  and  intestacy.  It 
18  customary,  therefore,  on  a  due  exemplifica- 
tion of  the  probate  granted  at  the  place  of  . 


domicil,  to  admit  the  will  to  probate,  and 
issue  letters  testamentary,  without  requiring 
original  or  further  proof. 

A  foreign  probate  at  the  place  of  domicil 
has  in  itself  no  force  or  effect  beyond  the 
jurisdiction  in  which  it  was  granted,  but  on 
its  production  fresh  probate  will  be  granted 
thereon  in  all  other  jurisdictions  where  assets 
are  found.  This  is  the  general  rule,  but  is 
liable  to  be  varied  by  statute,  and  is  so  varied 
in  some  of  the  states  of  the  United  States. 

O*  Alabama,  Administrators  may  sue  upon 
letters  of  administration  granted  in  another  state, 
where  the  intestate  had  no  known  place  of  residence 
in  Alabama  at  the  time  of  his  death,  and  no  repre- 
sentative has  been  appointed  in  the  state ;  bnt  be- 
fore rendition  of  the  judgment  he  must  produce  to 
the  court  his  letters  of  administration,  authenticated 
according  t-o  the  laws  of  the  United  States,  and  the 
certificate  of  the  clerk  of  some  county  court  in  thU 
state,  that  the  letters  have  been  recorded  in  bit 
office.  Before  he  is  entitled  to  the  m'oney  on  the 
judgment,  he  must  also  give  bond,  payable  to  the 
judge  of  the  court  where  the  judgment  is  rendered, 
for  the  faithful  administration  of  the  money  re- 
ceived.   Aiken,  Dig.  183 ;  Tonlmin,  Dig.  342. 

Arkantat,  When  the  deceased  had  no  residence 
in  Arkansas,  and  he  devised  lands  by  will,  or 
where  the  Intestate  died  possessed  of  lands,  letters 
testamentary  or  of  administration  shall  be  granted 
in  the  county  where  the  lands  lie,  or  of  one  of  them, 
if  they  lie  in  several  counties ;  and  if  the  deceased 
had  no  such  place  of  residence  and  no  lands,  such 
letters  may  be  granted  in  the  county  in  which  the 
testator  or  intestate  died,  or  where  the  greater  part 
of  his  estate  may  be.    Rev.  Stat.  o.  4,  3  2. 

T*  California,  When  the  estate  of  tne  deceased 
is  in  more  than  one  county,  he  having  died  out  of 
the  state,  and  not  having  been  a  resident  thereof 
at  the  time  of  his  death,  the  probate  court  of  that 
county  in  which  application  is  first  made  for  letters 
testamentary  or  of  administration  shall  have  ex- 
clusive jurisdiction  of  the  settlement  of  the  estate^ 
Wood,  Cal.  Dig.  art.  2223. 

Connecticut,  Letters  testamentary  issued  in  an- 
other state  are  not  available  in  this,  8  Day,  Conn. 
303;  nor  are  letters  of  administration.  3  Day, 
Conn.  74.    And  see  2  Root,  Conn.  462. 

8.  Delaxoart,  By  the  act  of  1721,  1  State  Laws, 
82,  it  is  declared,  in  substance,  that  when  any  per- 
son shall  die  leaving  bona  notabilia  in  several  coun- 
ties in  the  state  and  in  Pennsylvania  or  elsewhere^ 
and  any  person  not  residing  in  the  state  obtains 
letters  of  administration  out  of  the  state,  the  de- 
ceased being  indebted  to  any  of  the  inhabitants  of 
the  state  for  a  debt  contracted  within  the  Fame,  to 
the  value  of  twenty  pounds,  then,  and  in  such  case, 
such  administrator,  before  he  can  obtain  any  judg- 
ment in  any  court  of  record  within  the  state  against 
any  inhabitant  thereof,  by  virtue  of  such  letten  of 
administration,  is  obliged  to  file  them  with  some  of 
the  registers  in  this  state,  and  must  enter  into 
bonds  with  sufficient  sureties,  who  have  visible 
estates  here,  with  condition  to  pay  and  satisfy  all 
such  debts  as  were  owing  by  the  intestate  at  the 
time  of  his  death  to  any  person  residing  in  this 
state,  so  far  as  the  effects  of  the  deceased  in  this 
state  will  extend.  By  the  act  of  June  16,  1769,  1 
State  Laws,  448,  it  is  enacted,  in  substance,  that 
any  will  in  writing  made  by  a  person  residing  out 
of  the  state,  whereby  any  lands  within  the  state 
are  devised,  which  shall  be  proved  in  the  chancery 
in  England,  Scotland,  Ireland,  or  any  colony,  plan- 
tation, or  island  in  America,  belonging  to  the  king 
of  Great  Britain,  or  in  the  hustings,  or  mayor's 
court,  in  London,  or  in  some  manor  eourt,  or  before 
si^ch  persons  as  have  power  or  authority  at  the 
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time  of  proring  eneb  willt,  in  the  places  aforesaid, 
to  take  probates  of  wills,  shall  be  good  and  araila- 
ble  in  law  for  granting  the  lands  devised,  as  well 
u  of  the  goods  and  chattels  bequeathed  bj  such 
wilL  The  eopie»  of  each  will,  and  of  the  bill,  an- 
swer, depositions,  and  decree,  where  prored  in  any 
eoart  of  chancery,  or  copies  of  such  wills  and  the 
probate  thereof,  where  proved  in  any  other  court, 
or  in  any  office  as  aforesaid,  being  transmitted  to 
this  stAte,  and  produced  under  the  puhlio  or  com- 
Bon  seal  of  the  court  or  office  where  the  probate  is 
taken,  or  under  the  great  seal  of  the  kingdom, 
eolony,  plantation,  or  island,  within  which  such 
will  is  proved  (except  copies  of  such  wills  and  pro- 
bates as  shall  appear  to  be  revoked),  are  declared 
to  be  matter  of  record,  and  to  be  good  evidence  in 
soy  court  of  law  or  equity  in  this  state,  to  prove 
tbe  gift  or  devise  made  in  such  will ;  and  such  pro- 
bates are  declared  to  be  sufficient  to  enable  execu- 
tors to  bring  their  actions  within  any  court  within 
this  state,  as  if  the  same  probates  or  letters  testa- 
mentary were  granted  here,  and  produced  under 
tbe  seal  of  any  of  the  registers'  offices  within  this 
state.  By  the  third  section  of  the  act,  it  is  de- 
clared that  the  copies  of  such  wills  and  probates  so 
produced  and  given  in  evidence  shall  not  be  re- 
tained by  the  court  to  the  persons  producing  them, 
but  shall  he  recorded  in  the  office  of  the  recorder 
of  tbe  county  where  the  same  are  given  in  evidence, 
st  the  expense  of  the  party  producing  the  same. 

9.  Florida.  Copies  of  all  wills,  and  letters  tes- 
tamentary and  of  administration,  heretofore  re> 
eorded  in  any  public  office  of  record  in  the  state, 
when  duly  certified  by  the  keeper  of  said  records, 
ihsll  be  received  in  evidence  in  all  courts  of  record 
in  this  state ;  and  the  probate  of  wills  granted  in 
any  of  the  United  States  or  of  the  territories 
thereof,  in  any  foreign  country  or  state,  duly  au- 
thenticated and  certified  according  to  the  laws  of 
the  state  or  territory,  or  of  the  foreign  country  or 
itate,  where  such  probate  may  have  been  granted, 
ikall  likewise  be  received  in  evidence  in  all  courts 
sf  record  in  this  state. 

Otorgin,  To  enable  executors  and  administra- 
tors to  sue,  in  Georgia,  the  former  must  take  out 
letters  testamentary  in  the  county  where  the  pro- 
perty or  debt  is;  and  administrators,  letters  of  ad- 
ministration. Prince,  Dig.  238;  Act  of  1805,  2 
Laws  of  6a.  268. 

10«  lUinoiM,  Letters  testamentary  must  be  taken 
out  in  thiB  state,  and  when  the  will  is  to  be  proved 
the  original  must  be  produced;  administrators  of 
other  states  must  take  out  letters  in  Illinois,  before 
they  can  maintain  an  action  in  the  courts  of  the 
Itate.    3  Griffin,  Law  Reg.  419. 

Imdiana.  Executors  and  administrators  ap- 
pointed in  another  state  may  maintain  actions  and 
mill,  and  do  all  other  acts  coming  within  their 
powers,  as  such,  within  this  state,  upon  producing 
satbenticated  copies  of  such  letters  and  filing  them 
with  the  clerk  of  the  court  in  which  such  suits  are 
to  be  brought.  Rev.  Code,  c.  24,  Feb.  17,  1838, 
IS0.44. 

/owa.  If  administration  of  the  estate  of  a  de- 
based non-resident  has  been  granted  in  accord- 
asee  with  the  laws  of  the  state  or  country  where  he 
resided  at  the  time  of  his  death,  the  person  to 
whom  it  has  been  committed  may,  upon  his  appli- 
eatton,  and  upon  qualifying  himself  in  the  same 
Banner  as  is  required  of  other  executors,  be  ap- 
pointed an  executor  to  administer  upon  the  pro- 
perty of  the  deceased  in  this  state,  unless  another 
exeeator  has  previously  been  appointed  in  this 


The  original  letters  testamentary  or  of  adminis- 
tration, or  other  authority,  conferring  his  power 
opoB  such  executor,  or  an  attested  copy  thereilr, 
together  with  a  copy  of  the  will,  if  there  be  one, 
attested  as  hereiiibafore  directed,  must  be  filed  in 


the  office  of  the  Judg^  of  the  proper  county  court 
before  such  appointment  can  be  made.  Iowa  Rev. 
Laws,  1860,  ^§  2341,  2342. 

11*  Kantan.  Letters  must  be  taken  out  in  the 
state ;  and  the  balance,  after  payment  of  debts  due 
citizens  of  the  state,  may  be  transmitted  to  the 
foreign  executor  or  administrator.  Comp.  Stat,  c 
91,j|  214-218. 

^  Kentucky,  Executors  and  administrators  ap- 
pointed in  other  states  may  sue  in  Kentucky,  "upon 
filing  with  the  clerk  of  the  court,  where  the  suit  is 
brought,  an  authenticated  copy  of  the  certificate  of 
probate,  or  orders  granting  letters  of  administra- 
tion of  said  estate,  given  in  such  non-resident's 
state."    1  Dig.  SUt  630 ;  2  Litt  Ky.  194;  3  id,  182. 

Zotimana.  Executors  or  administrators  of  other 
states  must  take  out  lettert  of  curatorahip  in  this 
state.  Exemplifications  of  wills  and  testaments 
are  evidence.  4  Griffith,  Law  Reg.  683;  8  Mart. 
La.  K.  8.  686. 

12*  Maine,  Letters  of  administration  must  be 
taken  from  some  court  of  probate  in  this  state. 
Copies  of  wills  which  have  been  proved  in  a  court 
of  probate  in  any  of  the  United  States,  or  in  a 
court  of  probate  of  any  other  state  or  kingdom, 
with  a  copy  of  the  probate  thereof,  under  the  seal 
of  the  court  where  such  wills  have  been  proved, 
may  be  filed  and  recorded  in  any  probate  court  in 
this  state,  which  recording  shall  be  of  the  same 
force  as  the  recording  and  proving  the  original 
will.  Rev.  SUt.  t.  9,  c.  107,  |  20;  3  Mass.  514; 
9  id,  337;  11  id,  256;   1  Pick.  Mass.  80;  3  id.  128. 

Maryland,  Letters  testamentary  or  of  adminis- 
tration granted  out  of  Maryland  have  no  efiect'in 
this  state,  except  only  such  letters  issued  in  the 
District  of  Columbia;  and  letters  granted  there  au- 
thorise executors  or  administrators  to  claim  and 
sue  in  this  state.  Act  of  April,  1813,  chap.  165. 
By  the  act  of  1839,  chap.  41,  when  non-resident 
owners  of  any  public  or  state  of  Maryland  stocks, 
or  stocks  of  the  city  of  Baltimore,  or  any  other 
corporation  in  this  state,  die,  their  executors  or 
administrators  constituted  under  the  authority  of 
the  state,  district,  territory,  or  country  where  the 
deceased  resided  at  his  death,  have  the  same  power 
as  to  such  stocks  as  if  they  were  appointed  by 
authority  of  the  state  of  Maryland.  But  before 
they  can  transfer  the  stocks  they  must,  during 
three  months,  give  notice  in  two  newspapers,  pub- 
lished in  Baltimore,  of  the  death  of  the  testator  or 
intestate,  and  of  the  "  amount  and  description  of 
the  stock  designed  to  be  transferred."  Adminis- 
tration must  be  granted  in  this  state,  in  order  to 
recover  a  debt  due  here  to  a  decedent,  or  any  of 
his  property,  with  the  exceptions  above  noticed. 

13*  Maattnehusettw,  When  any  person  shall  die 
intestate  in  any  other  state  or  country,  leaving 
estate  to  be  administered  within  this  state,  ad- 
ministration thereof  shall  be  granted  by  the  Judge 
of  probate  of  any  county  in  which  there  is  any 
estate  to  be  administered;  and  the  administrat.on 
which  shall  be  first  lawfully  granted  shall  extend 
to  all  the  estate  of  the  deceased  within  the  state, 
and  shall  exclude  the  jurisdiction  of  tbe  probate 
court  in  every  other  county.  Rev.  Stat  c.  64,  }  0. 
See  3  Mass.  514;  6  id,  67;  11  id,  256,  314;  I  Pick. 
Mass.  81. 

Michigan.  Lettera  testamentary  or  letters  of 
administration  granted  out  of  the  state  are  not  of 
any  validity  in  it.  In  order  to  collect  the  debts  or 
to  obtain  the  property  of  a  deceased  person  who 
was  not  a  resident  of  the  state,  it  is  requisite  to 
take  out  letters  testamentary  or  letters  of  adminis- 
tration from  a  probate  court  of  this  state,  withiii 
whose  jurisdiction  tbe  property  lies,  which  letters 
operate  over  all  the  state,  and  then  sue  in  the  name 
of  the  executor  or  administrator  so  appointed.  Rev. 
Stat.  280.  When  the  deceased  leaves  a  will  exe- 
cuted according  to  the  laws  of  this  state^  and  the 
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same  ir admitted  to  proof  and  record  where  he  dies, 
a  certified  transoript  of  the  will  and  probate  thereof 
may  be  proved  and  recorded  in  any  county  in  this 
state  whore  the  deceased  has  property  reid  or  per- 
sonal, and  letters  testamentary  may  issue  thereon. 
Bev.  Stat.  272,  273. 

14.  MiuUfippi.  Executors  or  administrators 
in  another  state  or  territory  cannot,  as  such,  sue 
nor  be  sued  in  this  state.  In  order  to  recover  a 
debt  due  to  a  deceased  person  or  his  property, 
there  must  .be  taken  out  in  the  state  letters  of  ad- 
ministration, or  letters  with  the  will  annexed,  as  the 
case  may  be.  These  may  be  taken  out  from  the 
probate  court  of  the  county  where  the  property  is 
situated,  by  a  foreign  as  well  as  a  local  creditor,  or 
any  person  interested  in  the  estate  of  the  deceased, 
if  properly  qualified  in  other  respects.     1  Miss.  211. 

Mi9»ouri.  Letters  testamentary  or  of  adminis- 
tration granted  in  another  state  have  no  validity 
in  this;  to  maintain  a  suit,  the  executors  or  ad- 
ministrators must  be  appointed  under  the  laws  of 
this  state.     Revk  Code,  §  2,  p.  41. 

New  Hampuhire,  One  who  has  obtained  letters 
of  administration,  Adams,  Rep.  193,  or  letters  testa- 
mentary under  the  authority  of  another  state,  can- 
not maintain  an  action  in  New  Hampshire  by 
virtue  of  such  letters.    3  Griffith,  Law  Reg.  41. 

15.  New  Jerwey.  Executor^  having  lettera  testa- 
mentary, and  administrators  letters  of  administra- 
tion, granted  in  another  state,  cannot  sue  thereon 
in  New  Jersey,  but  must  obtain  such  letters  in  that 
state  as  the  law  prescribes.  By  the  act  of  March 
6,  1828,  Harr.  Comp.  195,  when  a  will  has  been  ad- 
my;ted  to  probate  in  any  state  or  territory  of  the 
United  States,  or  foreign  nation,  the  surrogate  of 
any  county  of  this  state  is  authorised,  on  applica- 
tion of  the  executor  or  any  person  interested,  on 
filing  a  duly  exemplified  copy  of  the  will,  to  appoint 
a  time  not  less  than  thirty  days  and  not  more  than 
six  months  distant,  of  which  notice  is  to  be  given 
as  he  shall  direct,  and  if,  at  such  time,  no  sufficient 
reason  be  shown  to  the  contrary,  to  admit  such  will 
to  probate,  and  grant  letters  testamentary  or  of 
administration  eum  testamento  anntxo,  which  shall 
have  the  same  effect  as  though  the  original  will 
had  been  produced  and  proved  under  form.  If 
the  person  to  whom  such  letters  testamentary  or  of 
administration  be  granted  is  not  a  resident  of  this 
state,  he  is  required  to  give  security  for  the  faithful 
administration  of  the  estate.  By  the  statute  passed 
February  28,  1838,  Elmer,  Dig.  602,  no  instrument 
of  writing  can  be  admitted  to  probate  under  the 
preceding  act  unless  it  be  ngned  and  published  by 
the  testator  as  his  will.    See  Saxt  Ch.  N.  J.  332. 

New  York.  An  executor  or  administrator  ap- 
pointed in  another  state  has  no  authority  to  sue  in 
New  York.  1  Johns.  Ch,  N.  Y.  163;  6  id.  353;  7 
id.  45.  '  Whenever  an  intestate,  not  being  an  in- 
habitant of  this  state,  shall  die  out  of  the  state, 
leaving  assets  in  several  counties,  or  assets  shall 
after  his  death  come  in  several  counties,  the  sur- 
rogate of  any  county  in  which  assets  shall  be  shall 
have  power  to  grant  letters  of  administration  on 
the  estate  of  such  intestate ;  but  the  surrogate  who 
shall  first  grant  letters  of  administration  on  such 
estate  shall  be  deemed  thereby  to  have  acquired 
sole  and  exclusive  jurisdiction  over  such  estate,  and 
shall  be  vested  with  the  powers  incidental  thereto. 
Rev.  Stat  p.  2,  c.  6,  tit  2,  art  2,  }  24;  1  R.  L. 
455,  i  3. 

16 ■  North  CaroUna,  It  was  decided  by  the 
court  of  conference,  then  the  highest  tribunal  in 
North  Carolina,  that  letters  granted  in  Georgia 
were  insufficient.  Conf.  Rep.  68.  But  the  supreme 
court  have  since  held  that  letters  testamentary 
granted  in  South  Carolina  were  sufficient  to  enable 
an  executor  to  sue  in  North  Carolina.  1  Gar.  Law 
Bep.  471.    See  1  Hayw.  No.  C.  854. 

By  the  revised  statutes,  o.  46,  J  6,  it  ia  provided 


that  "  when  a  testator  or  testatrix  shall  appoint  any 
person,  residing  out  of  this  state,  executor  or  ex- 
ecutrix of  his  or  her  last  will  and  testament,  it 
shall  be  the  duty  of  the  court  of  pleas  and  quarter 
sessions,  before  which  the  said  will  shall  be  off^ered 
for  probate,  to  cause  the  executor  or  executrix 
named  therein  to  enter  into  bond  with  good  and 
sufficient  security  for  his  or  her  faithful  administra- 
tion of  the  estate  of  the  said  testator  or  testatrix, 
and  for  the  distribution  thereof  in  the  manner  pre- 
scribed by  law ;  the  penalty  of  said  bond  shall  be 
double  the  supposed  amount  of  the  personal  estate 
of  the  said  testator  or  testatrix;  and  until  the 
said  executor  or  executrix  shall  enter  into  snch 
bond,  he  or  she  shall  have  nd  power  nor  authority 
to  intermeddle  with  the  estate  of  the  said  testator 
or  testatrix,  and  the  court  of  the  oounty,  in  which 
the  testator  or  testatrix  had  his  or  her  last  usual 
place  of  residence,  shall  proceed  to  grant  letters  of 
administration  with  the  will  annexed,  which  shall 
continue  in  force  until  the  said  executor  or  execu- 
trix shall  enter  into  bond  as  aforesaid.  Provided^ 
nevertheUatt  and  it  is  hereby  declared,  that  the  said 
executor  or  executrix  shall  enter  into  bond,  as  by 
this  act  directed,  within  the  space  of  one  year  after 
the  death  of  the  said  testator  or  testatrix,  and  not 
afterwards." 

17*  Ohio.  Executors  and  administrators  ap- 
pointed under  the  authority  of  another  state  may, 
by  virtue  of  such  appointment,  sue  in  this.  Ohio 
Stat  vol.  38,  p.  146;  Act  of  March  23,  1840,  which 
went  into  efiect  the  first  day  of  November  follow- 
ing; Swan's  Coll.  184. 

Oregon.  Letters  testamentary,  or  of  administra- 
tion, shall  not  be  granted  to  a  non-resident;  and 
when  an  executor  or  administrator  shall  become 
non-resident,  the  probate  court  having  jurisdiction 
of  the  estate  of  the  testator  or  intestate  of  such 
executor  or  administrator  shall  revoke  his  letters. 
Oreg.  Stat  1855,  352. 

l3.  Pennftflvania.  Letters  testamentary  or  of 
administration,  or  otherwise  purporting  to  author- 
ize any  person  to  intermeddle  with  the  estate  of  a 
decedent,  granted  out  of  the  commonwealth,  do 
not  in  general  confer  on  any  such  person  any  of 
the  powers  and  authorities  possessed  by  an  executor 
or  administrator  under  letters  granted  withfn  the 
state.  Act  of  March  15,  1832,  s.  6.  But  by  the 
act  of  April  14,  1835,  s.  3,  this  rule  is  declared  not 
to  apply  to  any  public  debt  or  loan  of  this  com- 
monwealth ;  but  such  public  debt  or  loan  shall  pass 
and  be  transferable,  and  the  dividends  thereon  ao> 
cmed  and  to  accrue  be  receivable,  in  like  manner 
and  in  all  respects  and  under  the  same  and  no  other 
regulations,  powers,  and  authorities  as  were  nsed 
and  practised  before  the  passage  of  the  aboTC-men- 
tioned  act  And  the  act  of  June  16,  1836,  s.  3, 
declares  that  the  above  act  of  March  15,  1832,  s.  6, 
shall  not  apply  to  shares  of  stock  in  any  bank  or 
other  incorporated  cotnpany  within  this  common- 
wealth, but  such  shares  of  stock  shall  pass  and  be 
transferable,  and  the  dividends  thereon  accrued  and 
to  accrue  be  receivable,  in  like  manner  in  alL  re- 
spects, and  under  the  same  regulations,  powers,  and 
authorities,  as  were  used  an^  practised  with  the 
loans  or  public  debts  of  the  United  States,  and 
were  used  and  practised  with  the  loans  or  public 
debt  of  this  commonwealth,  before  the  passage  of 
the  said  act  of  March  15,  1832,  s.  6,  unless  the  by- 
laws, rules,  and  regulations  of  any  such  bank  or 
corporation  shall  otherwise  provide  and  declare. 
Executors  and  administrators  who  had  been  law- 
fully appointed  in  some  other  of  the  United  Statea 
might,  by  virtue  of  their  letters  duly  authenticated 
by  the  proper  officer,  have  sued  in  this  state.  4 
Dall.  Pcnn.  492;  1  Binn.  Penn.  63.  But  letters 
OT  administration  granted  by  the  archbishop  of 
York,  in  England,  give  no  authority  to  the  admi- 
nistrator in  Fennsylvania.    1  Dall.  Penn.  456. 
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19.  Bkode  JtlandU  It  does  not  appear  to  be 
Kttled  whether  exeoutora  and  administrators  ap- 
pointed in  another  state  may,  by  virtae  uf  such 
appointment,  sue  in  this.  3  Griffith,  Law  Reg. 
107, 108. 

Samlk  Cmrolina.  Bzeoutors  and  administrators 
of  other  states  eannot,  as  suoh,  sue  in  South  Caro- 
lina; they  mast  take  out  letters  in  the  state.  3 
Griffith,  Law  Reg.  848. 

Tenntnee.  Where  any  person  or  persons  may 
obtain  administration  on  the  estate  of  any  iu- 
teatate,  in  any  one  of  the  United  States^  or  terri- 
tory thereof,  sueh  person  or  persons  shall  be  en- 
abled to  prosecute  suits  in  any  court  in  this  state, 
in  the  same  manner  as  if  administration  had  been 
granted  to  sueh  person  or  persons  by  any  (^urt  in 
die  state  of  Tennessee.  Provided,  that  such  per- 
loa  or  persons  shall  produce  a  copy  of  the  letters 
of  administration,  autbentieated  in  the  manner 
which  has  been  prescribed  by  the  eongress  of  the 
United  States  for  authenticating  the  records  or 
Jodieial  acts  of  any  one  state  in  order  to  give 
them  validity  in  any  other  state;  and  that  sueh 
letters  of  administration  had  been  granted  in  pur- 
svaaee  of  and  agreeable  to  the  laws  of  the  state  or 
territory  in  which  such  letters  of  administration 
were  granted. 

When  any  executor  or  executors  may  prove  the 
last  will  and  testament  of  any  deceased  person, 
and  take  on  him  or  themselves  the  exeeution  of  said 
will  in  any  state  in  the  United  States,  or  in  any 
territoiy  thereof,  sueh  person  or  persons  shall  be 
enabled  to  proaeeute  suits  in  any  court  in  this  state, 
in  the  same  manner  as  if  letters  testamentary  had 
been  granted  tu  him  or  them  by  any  court  within 
the  itate  of  Tennessee.  Provided,  that  such  cx- 
eeutor  or  exeentors  shall  produce  a  certified  copy 
ot  the  letters  testamentary  under  the  hand  and 
seal  of  the  clerk  of  the  court  where  the  same  were 
obtained,  and  a  certificate  by  the  chief  justice,  pre- 
siding judg^,  or  ohainuan  of  such  court  that  the 
clerk's  certificate  is  in  due  form,  and  that  such  let- 
ters testamentary  had  been  granted  in  pursuance 
of  and  agreeable  to  the  laws  of  the  state  or  terri- 
tory in  which  such  letters  testamentary  were 
granted.    Act  of  1839,  Carr.  A  Nioh.  Comp.  78. 

20.  TVxas.  When  a  will  has  been  admitted  to 
probate  in  any  of  the  United  States  or  the  terri- 
tories thereof  or  of  any  country  out  of  the  limits 
of  the  United  States,  snd  the  executor  or  executors 
named  in  such  will  have  qualified,  and  a  copy  of 
soeh  will  and  of  the  probate  thereof  has  been  filed 
sad  neorded  in  any  court  of  this  state,  under  the 
provisions  of  the  fifth  section  of  this  act,  and  let- 
tars  of  administration  with  such  will  annexed  have 
been  granted  to  any  other  person  or  persons  than 
the  executors  therein  named,  upon  the  application 
of  such  executor  or  executors,  or  any  one  of  them, 
sueh  letters  shall  be  revoked,  and  letters  testament- 
ary shall  be  issued  to  such  applicant.  Oldham  ^ 
W.  Dig.  Texas  Laws,  art.  712. 

Vermont.  If  the  deceased  person  shall,  at  the 
time'of  his  death,  reside  in-  uiy  other  state  or 
country,  leaving  estate  to  be  administered  in  this 
state,  administration  thereof  shall  be  granted  bv 
the  probate  court  of  the  district  in  which  there  shall 
be  estate  to  administer;  and  the  administration 
first  legally  granted  shsdl  extend  to  all  the  estate 
of  the  deeeased  in  this  state,  and  shall  exclude  the 
jurisdiotion  of  the  probate  court  of  every  other  dis- 
triet    Rev.  SUt.  tiL  13,  c.  47,  s.  2. 

Sl«  Virginia.  Authenticated  copies  of  wills, 
proved  according  to  the  laws  of  any  of  the  United 
BtMUi,  or  of  any  foreign  eountiy,  relative  to  any 
ertats  in  Yirginia,  may  be  offered  for  probate  in 
the  general  conit;  or,  if  the  estate  lie  altogether  in 
any  one  coanty  or  corporation,  in  the  circuit, 
oooaty,  or  corporation  court  of  such  county  or  cor- 
poration.   S  Griffith,  Law  Reg.  345.    It  is  nnder- 
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qtood  to  be  the  settled  law  of  Virginia,  though 
there  is  no  statutory  provision  on  the  subject,  that 
no  probate  of  a  will  or  grant  of  administration  in 
another  state  of  the  Union,  or  in  a  foreign  country, 
and  no  qualification  of  an  executor  or  administra- 
tor elsewhere  than  in  Virginia,  give  any  such  ex- 
ecutor or  administrator  any  right  to  demand  the 
efiects  or  debts  of  the  decedent  which  may  happen 
to  be  within  the  jurisdiction  of  the  state.  There 
must  be  a  regular  probate  or  grant  of  administra- 
tion and  qualification  of  the  executor  or  adminis- 
trator in  Virginia,  according  to  her  laws.  And 
the  doctrine  prevails  in  the  federal  courts  held  in 
Virginia,  as  well  as  in  the  state  courts.  3  Griffith, 
Law  Reg.  348. 

Wiseonwin.  When  an  executor  or  administrator 
shall  be  appointed  in  any  other  state,  or  in  any 
foreign  country,  on  the  estate  of  any  person  dying 
out  of  this  state,  and  no  executor  or  administrator 
shall  be  appointed  in  this  state,  the  foreign  executor 
may  file  an  authenticated  copy  of  his  appointment 
in  the  county  court  of  any  county  in  which  there 
mi^  be  real  estate  of  the  deceased. 

Upon  filing  such  authenticated  copy  of  his  ap- 
pointment, such  foreign  executor  or  administrator 
may  be  licensed,  by  the  same  county  court,  to  mort- 
gage, lease,  or  sell  real  estate  for  the  payment  of 
debts  or  legacies  and  charges  of  administration,  in 
the  same  manner  and  upon  the  same  terms  and 
conditions  as  are  prescribed  in  the  case  of  an  ex- 
ecutor or  administrator  appointed  in  this  state, 
excepting  in  the  particulars  in  which  a  different 
provision  is  made.    Wise.  Rev.  Stat.  c.  94,  ^|  43, 44. 

LUTTING  OX7T.    In  American  Iia^7. 

The  act  of  awarding  a  contract. 

This  term  is  much  used  in  the  United  States,  and 
most  f^quently  in  relation  to  contracts  to  construct 
railroads,  canals,  or  other  mechanical  works.  When 
such  an  undertaking  has  reached  the  point  of  actual 
construction,  a  notice  is  generally  given  that  pro- 
poaals  will  be  received  until  a  certain  period,  and 
thereupon  a  letting  out,  or  award  of  portions  of  the 
work  to  be  performed  according  to  the  proposals, 
is  made.    See  85  Ala.  n.  s.  55. 

LBVANDiB  NAVI8  CAT78A  (Lat.). 
In  Civil  Law.  For  the  sake  of  lightening 
the  ehip.  See  Leg.  Rhod.  de  jactu.  Goods 
thrown  overboard  with  this  purpose  of  light- 
ening the  ship  are  subjects  of  a  general 
average. 

IiEVARI  FACIAS  (Lat.  that  you 
cause  to  be  levied).  In  Practice.  A  writ 
of  execution  directing  the  .sheriff  to  cause  to 
be  made  of  the  lands  and  chattels  of  the 
judgment  debtor  the  sum  recovered  bj  the 
judgment. 

Under  this  writ  the  sheriff  was  to  sell  the  goods 
and  collect  the  rents,  issues,  and  profits  of  the  land 
in  question.  It  has  been  generally  superseded  by 
the  remedy  by  elegit,  which  was  given  by  statute 
Westm.  2d  (13  Edw.  1.),  c.  18.  In  case,  however, 
the  judgment  debtor  is  a  clerk,  upon  the  sheriff* • 
return  that  ha  has  no  lay  fee,  a  writ  in  the  nature 
of  a  levari  faeiat  goes  to  the  bishop  of  the  diocese, 
who  thereupon  sends  a  sequestration  of  the  profits 
of  the  clerk's  benefice,  directed  to  the  churchwar- 
dens, to  collect  and  pay  them  to  the  plaintiif  till 
die  IVill  sum  be  raised.  Tet  the  same  course  is  pur- 
sued upon  ayi.  /a.  2  Bum,  Bed.  Law,  329.  See  S 
Tidd,  Pract.  1042;  Gomyns,  Dig.  Execution  (c  4); 
Finch,  Law,  471 ;  3  Sharswood,  Blaokst.  Comm.  471. 

In  American  Law.  A  writ  used  to  sell 
lands  mortgaged,  after  a  judgment  has  been 
obtained  by  the  mortgagee,  or  his  assignee, 
against  the  mortgagor,  under  a  peculiar  pro- 
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ceeding  authorized  bj  statute.  3  Bouvier, 
Inst.  n.  3396. 

LEVATO  VELO  (Lat.).  An  expression 
used  in  tlie  Roman  law,  Code^  II.  4.  5,  and 
applied  to  the  trial  of  wreck  and  salvage. 
Commentators  disagree  about  the  origin  of 
the  expression ;  but  all  agree  that  its  general 
meaning  is  that  these  causes  shall  be  heard 
summarily.  The  most  probable  solution  is 
that  it  rejers  to  the  place  where  causes  were 
heard.  A  sail  was  spread  before  the  door 
and  officers  employed  to  keep  strangers  from 
ijbe  tribunal.  When  these  causes  were  heard, 
this  sail  was  raised,  and  suitors  came  directly 
to  the  court,  and  their  causes  were  heard 
immediately.  As  applied  to  maritime  courts, 
its  meanine  is  that  causes  should  be  heard 
without  delay.  These  causes  require  de- 
spatch, and  a  deli^  amounts  practically  to  a 
denial  of  justice.  Emerigon,  Des  Assurances, 
c.  26,  sect.  3. 

LEVIR.  A  husband's  brother.  Yicat^ 
Voc.  Jur. 

LEVITICAL  DEaREES.  Those  de- 
grees of  kindred,  set  forth  in  the  eighteenth 
chapter  of  Leviticus,  within  which  persons 
are  prohibited  to  marry. 

LEVY.  To  raise.  Webster.  Diet  To 
levy  a  nuisance,  i,e.  to  raise  or  do  a  nuisance, 
9  Coke,  55;  to  levy  a  fine,  i,e,  to  raise  or 
acknowledge  iLjfine,  2  Sharswood,  Blackst. 
Oomm.  357 ;  I  ^phen,  Comm.  236 ;  to  levy 
a  tax,  t.e.  to  raise  or  collect  a  tax ;  to  levy 
war,  i.e.  to  raise  or  benn  war,  to  take  arms 
for  attack,  4  Sharswooa,  Blackst.  Comm.  81; 
to  levy  an  execution,  t,e,  to  raise  or  levy  so 
much  money  on  execution.    Reg.  Orig.  298. 

In  PraoUoe.  A  seizure ;  the  raising  of 
the  money  for  which  an  execution  has  been 
issued. 

In  order  to  make  a  valid  levy  on  personal 
property,  the  sheriff  must  have  it  within  his 
power  and  control,  or  at  least  within  his 
view ;  and  if,  having  it  so,  he  makes  a  levy 
upon  it,  it  will  be  good  if  followed  up  after- 
wards within  a  "reasonable  time  by  his  tak- 
ing possession  in  such  manner  as  to  apprize 
everybody  of  the  fact  of  its  having  been  taken 
into  execution.  3  Rawle,  Penn.  405,  406; 
1  Wharti  Penn.  377 ;  2  Serg.  &  R.  Penn.  142; 
1  Wash.  C.  C.  29.  The  usual  mode  of  mak- 
ing levy  upon  real  estate  is  to  describe  the 
land  which  has  been  seized  under  the  execu- 
tion, bv  metes  and  bounds,  as  in  a  deed  of 
conveyance.    3  Bouvier,  Inst.  n.  3391. 

It  is  a  general  rule  that  when  a  sufficient 
levy  has  been  made  the  officer  cannot  make 
a  second.  12  Johns.  N.  Y.  208 ;  8  Cow. 
N.Y.  192. 

LEV7INa  'WAR.    In  Criminal  Law. 

The  assembling  of  a  body  of  men  f.>r  the 
purpose  of  effecting  by  force  a  trcat^otiablo 
object ;  and  all  who  perform  any  part,  how- 
ever minute,  or  however  remote  from  the 
scene  of  action,  and  who  are  leaj^ed  in  the 

rieral  conspiracy,  are  oonsideredas  engaged 
levying  war,  within  the  meaning  <n  the 


constitution.  4  Cranch,  473,  474;  Const,  art. 
3,  s.  3.  See  Treason;  Fries,  Trials  Pamphl. 
This  is  a  technical  term,  borrowed  from  the 
English  law,  and  its  meaning  is  the  same  r.s 
it  is  when  used  in  stat.  25  Ed.  III.  4  Cranch, 
471 ;  U.  S.  w.  Fries,  Pamphl.  167 ;  Hall,  Am. 
Law  Jour.  351 ;  Burr's  Trial ;  1  East,  PI.  Or. 
62-77;  Alison,  Crim.  Law  of  Scotl.  606;  9 
Carr.  &  P.  129. 

LEZ  (Lat).  The  law.  A  law  for  the 
government  of  mankind  in  society.  Among 
the  ancient  Romans  this  word  was  frequently 
used  as  synonymous  with  rieht,  jua.  When 
put  absolutely,  it  means  we  Law  of  the 
Twelve  Tables. 

LEX  FALCIDIA.     See  Falcidian  Law. 

LEZ  FORI  (Lat.  the  law  of  the  forum). 
The  law  of  the  country,  to  the  tribunal  of 
which  appeal  is  made.  5  Clark  &  F.  Hou. 
LI. 

3«  The  forms  of  remedies,  modes  of  pro- 
ceeding, and  execution  of  judgments  are  to  be 
regulated  solely  and  exclusively  by  the  laws 
of  the  place  where  the  action  is  instituted.  8 
Clark  &  F.  Hou.  L.  121;  11  Mees.  &  W. 
Exch.  877 ;  10  Barnew.  &  C.  903 ;  5  La.  295  ; 
2  Rand.  Ya.  303 ;  6  Humphr.  Tenn.  45  \  2 
Ga.  158 ;  13  N.  H.  321 ;  24  Barb.  N.  Y.  6« : 

4  Zabr.  N.  J.  333 ;  9  Gill,  Md.  1 ;  17  Penn. 
St.  91 ;  18  Ala.  n.  s.  248 ;  4  McLean,  C.  0. 
540;  5  How.  83;  11  Ind.  385;  33  Miss.  423. 

The  lex  fori  is  to  decide  who  are  proner 

Sarties  to  a  suit.  UL  Ind.  485 ;  33  Miss.  423 ; 
[erlin.  Rep.  Etrang.  {  II. ;  Westlake,  Priv. 
Int.  Law,  121.  Generally,  all  foreij^ners  who 
sue  in  their  own  name,  including  soverei^s, 
unless  specially  disabled,  may  sue.  2  Bligh, 
K.  s.  51;  2  Sim.  Ch.  94;  4  Knss.  Ch.  225; 
1  Dowl.  &  C.  169.  Foreign  corporations  may 
sue,  8  Barnew.  &  C.  427 ;  9  Yes.  Ch.  347 ;  4 
Johns.  Ch.  N.  Y.  370;  13  Pet.  519,  and  be 
sued,- when  they  have  property  within  the 
jurisdiction.  9  N.  H.  o94;  3  Mete.  Mass. 
420 ;  16  Beav.  Rolls,  287. 

8*  The  assignee  of  a  debt  or  chose  in  action 
other  than  a  negotiable  instrument  may  not 
sue  in  his  own  name,  6  Maule  &  S.  99;  6 
Binn.  Penn.  374 ;  7  Serg.  &  R.  Penn.  483 ;  9 
Mass.  357 ;  13  id,  146 ;  2  Johns.  N.  Y.  342 ; 

5  Johns.  Ch.  N.  Y.  60 ;  4  Conn.  312 ;  9  Am. 
Jur.  42;  11  id.  101,  whether  a  voluntary  or 
an  involuntary  assignee,  6  Maule  &  S.  126 ; 
4  Johns.  Ch.  N.  Y.  450 ;  33  Miss.  423 ;  1 
Curt.  C.  C.  168;  but  see  6  N.  Y.  320;  4  Zabr. 
N.  J.  270 ;  Conflict  of  Laws  ;  nor  a  foreign 
executor  or  administrator,  by  virtue  of  his 
appointment  by  a  foreign  power.  24  Ga« 
3d6  ;  15  Tex.  463 ;  1  Humphr.  Tenn.  54 ;  10 
Cush.  Mass.  172;  2  Jones,  Eg.  No.  C.  276 ;  10 
Rich.  So.  C.  393 ;  3  Sne^d,  Tenn.  55 ;  7  Ind. 
211.    But  see  16  Ark.  28 ;  4  McLean,  C.  C.  4. 

The  authority  of  a  guardian  to  sue  is  local, 
and  restricted  to  the  jurisdiction  where 
granted.  9  Rich.  Eq.  So.  C.  311.  See  30  Ala. 
N.  s.  613 ;  Letters  Testamentart. 

4»  The  Ux  fori  governs  as  to  the  natnre, 
extent,  and  character  of  the  remedy,  17  Conn. 
500;  37  N.  H.  86;  2  Pat  &  H.Va.  14^  «i 
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b  ease  of  instraments  considered  sealed 
vhere  made,  but  not  in  the  country  where 
med  upon.  4  Cow.  N.  Y.  508 ;  5  Johns.  N. 
Y.  239;  2  Cainee,  N.  Y.  362;  1  Bos.  &  P. 
360;  8  Pet.  361;  3  GiU  &  J.  Md.  234;  3 
Conn.  523;  4u2.  47,49;  8How.451;  9  Mo. 
56, 157. 

Arrest  «nd  imprisonment  may  be  allowed 
by  the  Ux  fori,  tnough  they  are  not  by  the 
lac  loei  contractus.  2  East,  453;  2  fiurr. 
1089;  5  Clark  &  F.  Hon.  L.  1;  1  Bamew. 
ft  Ad.  284;  14  Johns.  N.  Y.  34&;  3  Mas.  C. 
C.  88;  5  id,  378 ;  1  Pet.  317;  1  Wash.  C.  C. 
376 ;  10  Wheat.  1.       * 

For  the  law  of  interest  as  effected  by  the 
kxforif  see  Conflict  of  Laws.  For  the  law 
in  relation  to  damages,  see  Damages. 

The  forms  of  judgment  and .  execution  are 
to  be  determined  by  the  lex  fori.  3  Mas.  0. 
C.  88 ;  5  «.  378 ;  4  Conn.  47 ;  14  Pet.  67. 

The  lex  fori  decides  as  to  deprivation  of 
remedy. 

ft*  Where  a  debt  is  discharged  by  the  law 
of  the  place  creating  it,  such  discharge  will 
amount  to  a  discharge  everywhere.  5  East, 
124;  12  Wheat  360;  1  W.  Blackst.  258;  13 
Mass.  1;  16  Mart  La.  297;  6  Rob.  La.  15 ; 

7  Cash.  Mass.  15 ;  1  Buck,  57, 61 ;  1  Woodb. 
&  M.  C.  C.  115 ;  23  Wend.  N.  Y.  87;  5  Binn. 
Penn.  332 ;  16  Johns.  N.  Y.  233 ;  7  Johns. 
Ch.  N.  Y.  297 ;  16  Me.  206.  It  must  be  a 
discharge  from  the  debt,  and  not  an  exemp- 
tion from  the  effect  of  particular  means  of 
enforcing  the  remedy.  5  Binn.  Penn.  381 ; 
14  J<^ns.  N.  Y.  346 ;  10  u^.  300;  8  Bamew. 
&  G.  479 ;  1  Atk.  Ch.  255 ;  2  H.  Blackst. 
553;  7  Me.  337;  11  Mart  La.  730 ;  15  Mass. 
419 ;  5  Mas.  C.  C.  378. 

Under  the  constitution  of  the  United  States, 
the  insolvent  laws  of  the  various  states  which 
purport  to  discharge  the  debt  are,  at  most, 
allowed  that  effect  only  as  against  their  own 
oitisens;  as  between  their  own  citieens  and 
etrangers,  where  the  claims  of  the  latter  have 
Dot  been  proved,  thev  only  work  a  destruc- 
tion in  the  remedy,  5  Mas.  C.  C.  375 :  4  Conn. 
47;  14  Pet.  67;   12  Wheat  213,  358,  369; 

8  Pick.  Mass.  194 ;  3  Iowa,  299 ;  at  least,  if 
there  be  no  provision  reo|airing  pMBrformance 
in  the  state  where  ihe  discharge  is  obtained. 

9  Conn.  314 ;  13  Mass.  18,  20 ;  7  Johns.  Ch. 
297;  1  Breese,  111.  16 ;  1  South.  N.  J.  192 :  4 
GiU  &  J.  Md.  509:  2  Blackf.  Ind.  366.  If 
cl^ms  are  proved,  they  may  work  a  discharge. 
3  Johns.  Ch.  N.  Y.  435  ;  ^  Wend.  N.  Y.  fi ; 
3  Pet  411;  2  How.  202;  5  id.  295,  299;  8 
Mete  Mass.  129 ;  7  Cush.  Mass.  45.    See  In- 

iOLVBfCT. 

6*  Statutes  of  limitation  affect  the  remedy 
only;  and  hence  the  lex  fori  will  be  the  gov- 
ermng  law.  6  Doif,  Pari.  Cas.  116 ;  5  Clark 
t  P.  Hou.  L.  1-16;  8  id.  121,  140:  11 
PicL  Mass.  36 ;  7  Ind.  91 ;  2  Paine,  C.  C. 
437;  36  Me.  362.  See  9  B.  Monr.  Ky.  518 ; 
16  Ohio,  145.  But  these  statutes  restrict  the 
remedy  for  citisens  and  strangers  alike.  10 
Btniew.  &  C.  903 ;  2  Bingh.  k.  c.  202,  216 ; 
5  Clark  &  F.  Hou.  L.  1 ;  3  Johns.  Ch.  N. 
1190;  6  Wend.  N.Y.  475;  9  Mart  La.  526. 


For  the  effect  of  a  discharge  by  statutes  of 
limitation,  where  they  are  so  drawn  as  to 
effect  a  discharge,  in  a  foreign  state,  see  Story, 
Confl.  Laws,  i  582 :  11  Wheat  361 ;  2  Bingh. 
N.  c.  202;  6  Rob.  La.  15.    The  restriction  ap- 

Slies  to  a  suit  on  a  foreign  judgment  5  Clark 
:  F.  Hou.  L.  1-21;  13  Pet  312;  2  Bamew. 
&  Ad.  413 ;  4  Cow.  N.  Y.  528,  n.  10 ;  1  GaU. 
C.  C.  371 ;  9  How.  407. 

Y«  The  right  of  selroff  is  to  be  determined 
bv  the  lex  fori.  2  N.  H.  296 :  3  Johns.  N. 
Y.  263.  Liens,  implied  hypotnecations,  and 
priorities  of  claim  generally,  are  matters  of 
remedy.  12  La.  Ann.  289 ;  Story,  Confl.  Laws, 

2  575.  A  prescriptive  title  to  personal  pro- 
perty acquired  in  a  former  domicil  will  be 
respected  by  the  lex  fori.     17  Yes.  Ch.  88 ; 

3  Hen.  &  M.  Ya.  57;  5  Cranch,  358;  11 
Wheat  361.    But  see  Ambl.  113. 

Questions  of  the  admissibility  and  effect  of 
evidence  are  to  be  determined  by  the  lex  fori. 
12  La.  Ann.  410 ;  2  Bradf.  Surr.  N.  Y.  339. 
See  Evidence. 

The  lex  loci  is  presumed  to  be  that  of  the 
forum  till  the  contrary  is  shown,  4  Iowa, 
464;  40  Me.  247;  6  N.  Y.  447;  13  Md.  392; 
12  La.  Ann.  673 ;  9  Gill,  Md.  1 ;  3  Bosw.  N. 
Y.  333 ;  and  also  the  lex  rei  sitcR.  1  Harr.  & 
J.  Md.  687.  See  Foreign  Laws;  Authenti- 
cation. 

LBZ  LOCI  (Lat ).  The  law  of  the  place. 
This  may  be  either  lex  loci  contractus  aui 
€ictus  (the  law  of  the  place  of  making  the  con- 
tract or  of  the  thing  done);  lex  loci  rei  sUce 
(the  law  of  the  place  where  the  thing  is  situ- 
ated) ;  Ux  loci  aomieUii  (the  law  of  Uie  place 
of  domicil). 

In  general,  however,  lex  loci  is  only  used 
for  lex  loci  contractus  out  actus. 

!•  Contracts.  It  is  a  general  principle 
applying  to  contracts  made,  rights  acquired, 
or  acts  done  relative  to  ^rsonal  property,  that 
the  law  of  the  place  ot  making  the  contract^ 
or  doing  the  act,  is  to  govern  it  and  deter- 
mine its  validity  or  inve^dity,  as  well  as  the 
rights  of  parties  under  it  in  all  matters 
touching  the  modeis  of  execution  and  authen- 
tication of  the  form  or  instrument  of  contract ; 
and  also  in  relation  to  the  use  and  meaning 
of  the  language  in  which  it  is  expressed,  the 
construction  and  interpretation  of  it,  the  leeal 
duties  and  obligations  im{>osed  by  it,  and  toe 
legal  rights  and  immunities  acquired  under 
it  1  Bingh.  n.  c.  151,  159 ;  8  Clark  &  F. 
Hou.  L.  121;  1  Pet  317;  13  id.  378,  379; 
2  N.  H.  42;  5  id.  401 ;  13  id.  321 ;  6  Vt  102; 
2  Mass.  88,  89 ;  7  Cush.  Mass.  30 ;  3  Conn. 
253,  472 ;  14  id.  583 ;  22  Barb.  N.  Y.  118 ;  17 
Pepn.  St.  91 ;  2  Harr.  &  J.  Md.  193 ;  3  Gill 
&  J.  Md.  234 ;  9  Gill,Md.  1 ;  3  Dev.  No.  C. 
161 ;  8  Mart  La.  95 ;  4  Ohio  St  241 ;  14  B. 
Monr.  Ky.  556 ;  19  Mo.  84 ;  22  id.  550 ;  4 
Fla.  404 ;  23  Miss.  42 ;  12  La.  Ann.  607;  3 
Stor.  C.  C.  465  ;  Ware,  Dist.  Ct  402 ;  Story, 
Confl.  Laws,  }  242  et  seq.;  Bayley,  Bills,  5th 
ed.  78;  Parsons,  Notes  and  Bills;  2  Kent, 
Comm.  Lect  39. 

SI.  This  principle,  though  general,  does  not, 
however,  apply  where  the  parties  at  the  time 
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of  entering  into  the  oontraot  had  the  law  of 
another  kingdom  in  view,  or  where  the  lex  loci 
ifl  in  itself  unjust,  contra  bonoB  mores  (against 
good  mo^ls),  or  contrary  to  the  public  law 
of  the  state,  as  regarding  the  interests  of 
religion  or  morality,  or  the  general  well-being 
of  society.  Ferguson,  Marr.  &  D.  385;  S 
Burr.  1077;  9N.H.271;  6  Pet.  172;  1  How. 
169 ;  6  irf.  296 ;  8  Paige,  Ch.  N.  Y.  261 ;  17 
Johns.  N.  Y.  511 ;  13  Mass.  23;  5  Clark  k  F. 
Hou.  L.  11,  13;  8  id.  121;  6  Whart.  331; 
2  Meto.  Mass.  8 ;  IB.  Monr.  Ky.  32 ;  5  Ired. 
No.  0.  590;  2  Kent,  Comm.  458;  Story, 
Confl,  Laws,  }  280.  And  where  the  place  of 
performance  is  different  from  the  locus  conr 
tractus,  it  is  presumed  the  parties  had  the 
law  of  the  former  in  mind.     See  j  lO* 

8*  The  validity  or  invalidity  of  a  contract 
as  affected  by  the  lex  loci  may  depend  upon 
the  capacity  of  the  parties  or  the  legality  of 
the  act  to  be  done. 

The  capacity  of  the  parties  as  affected  by 
questions  of  minority  or  majority,  incapar 
eities  incident  to  coverture,  guardianship, 
emancipation,  and  other  personal  qualities  or 
disabilities,  is  to  be  decided  by  tne  law  of 
the  place  of  making  the  contract.  Story, 
Confl.  Laws,  |  103;  1  Grant,  Cas.  Penn.  51. 

The  question  of  disability  to  make  a  con- 
tract  on  account  of  infancy  is  to  be  decided 
hji^Qlexloci.  3  Esp.  163, 597 ;  17  Mart.  La. 
597;  8  Johns.  N.  Y.  189 ;  1  Grant,  Cas.  Penn. 
51;  2  Kent,  Comm.  233. 

So,  also,  as  to  contracts  made  by  married 
women.  Al.  72;  8  Johns.  N.  Y.  189;  13  La. 
177;  5  East,  31;  2  Parsons,  Contr.  84,  111. 

4f  Personal  disqualifications  not  arising 
from  the  law  of  nature,  but  from  positive 
law,  and  especially  such  as  are  penal,  are 
strictly  territorial,  and  are  not  to  be  enforced 
in  any  country  other  than  that  where  thev 
originate.  Story,  Confl.  Laws,  {2  ^1,  92,  104, 
62^^25 ;  2  Kent,  Comm.  459. 

Slavery  works  no  incapacity  in  those  coun- 
tries or  states  where  its  existence  is  not  recog^ 
nized  hj  positive  law,  and  the  lex  loci  con- 
traetus  is  to  determine  capacity  in  this  respect. 
20  Howell,  St  Trials,  1-15 ;  Dowl.  &  R.  679; 
Coke,  Litt.  79  6;  17  Mart  La.  598;  9  Am. 
Jur.  490 ;  4  Wash.  C.  C.  390 ;  7  Serg.  &  R. 
Penn.  378 ;  Story,  Confl.  Laws,  J  96  a. 

Natural  disabilities,  such  as  insanity,  im- 
becility, etc.,  are  everywhere  recognized,  so 
that  the  question  whether  they  are  controlled 
by  the  lex  loci  or  lex  domicilii  seems  to  be 
theoretic  rather  than  practical.  On  principle, 
there  seems  to  be  no  ^ood  reason  why  tney 
should  come  under  a  different  rule  from  the 
positive  disabilities. 

5«  The  legality  or  illegality  of  the  contract 
will  be  determined  by  the  l&c  lad,  unless  it 
affects  injuriously  the  public  morals  or  rights, 
contravenes  the  policy  or  violates  a  public 
law  of  the  countrjr  where  it  is  sought  to  be 
enforced.    2  Kent,  Comm.  458. 

A  contract  illeg^  by  the  law  of  the  place 
of  its  making  and  performance  will  generally 
be  held  so  everywnere.  1  Gall.  C.  C.  375 ;  2 
liaii8.88,69}2N.IL42;  5  id.  401;  2  Mas. 


C.  C.  459  ;  13  Pet  65,  78 ;  2  Johns.  Cas.  N. 
Y.  355 ;  1  Nott  &  M'C.  So.  C.  173 ;  2  Harr. 
&  J.  Md.  193,  221, 225 ;  17  111.  328 ;  16  Tex. 
344 ;  2  Burr.  1077 ;  7  Term,  237 ;  2  Kent, 
Comm.  458;  Henry,  Foreign  Law,  37,  50; 
Story,  Confl.  Laws,  {  243. 

An  exception  is  said  to  exist  in  case  of  con- 
tracts made  in  violation  of  the  revenue  laws. 
Cas.  temp.  Hardw.  85 ;  2  C.  Rob.  Adm.  6 ;  1 
Dougl.  251 ;  1  Cowp.  341 ;  2  Crompt  M.  &  R. 
£xch.  311 ;  2  Kent,  Comm.  458. 

0«  A  contract  legal  by  the  lex  loci  will  be 
so  everywhere,  13  La.  Ann.  117;  unle8»— 

It  T>  ir^urious  to  pdblic  rights  or  morals* 

3  Burr.  1568 ;  Cowp.  37 ;  2  Carr.  &  P.  347 ; 

4  Bamew.  &  Aid.  650 ;  1  Bos.  k  P.  340 ;  6 
Mass.  379 ;  2  Harr.  &  J.  Md.  193  ;  or  eonirar 
tenes  the  policy,  2  Bingh.  314 ;  2  Sim.  Ch. 
194;  1  Turn.  &  R.  299 ;  1  Dowl.  &  C.  342; 

16  Johns.  N.  Y.  438 ;  5  Harr.  Del.  31 ;  1 
Green,  Ch.  N.  J.  326 ;  17  Ga.  253.  In  this 
connection,  it  is  held  generally  that  the  claims 
of  citizens  are  to  be  preferred  to  those  of 
foreigners  in  case  of  a  conflict  of  rishts.  As- 
signments, under  the  insolvent  laws  of  a 
foreign  state,  are  usually  held  inoperative  as 
against  claims  in  the  state  in  regard  to  per- 
sonal property  in  the  jurisdiction  of  the  lex 
fori.  1  (ireen,  Ch.  N.  J.  326 ;  5  Harr.  Del. 
31 ;  32  Miss.  246;  13  La.  Ann.  280;  21  Barb. 
N.  Y.  198 ;  but  see  12  Md.  54 ;  13  u^.  392. 
Or  violates  a  positive  law  of  the  lexjori.  The 
application  of  the  lex  loci  is  a  matter  of 
comity ;  and  that  law  must,  in  all  cases,  yield 
to  the  positive  law  of  the  place  of  seeking  the 
remedy.  13  Mass.  6;  18  Pick.  Mass.  193; 
1  Green,  Ch.  N.  J.  326 ;  12  Barb.  N.  Y.  631 ; 

17  Miss.  247.    See  10  N.  Y.  63. 

Y*  The  interpretation  of  contracts  is  to  be 
governed  by  the  law  of  the  country  where 
tne  contract  was  made.  Dougl.  201,  207 ;  2 
Barnew.  &  Ad.  746 ;  6  Term,  224 ;  1  Bingh. 
ir.  c.  151-159;  1  Bamew.  ft  Ad.  284;  10 
Bamew.  &  C.  903 ;  2  Hagg.  Cons.  60,  61 ;  8 
Pet  361 ;  13  id,  378 ;  30  Ala.  n.  s.  253 ;  4 
McLean,  C.  C.  540 ;  2  Sharswood,  Blaokst 
Comm.  141;  Story,  Confl.  Laws,  {  270; 
Chitty,  Bills,  474. 

The  lex  lod  ^vems  as  to  the  fomalities 
and  authentication  requisite  to  the  valid  ex- 
ecution of  contracts.  Story,  Confl.  Laws,  {( 
123,260;  11  La.  14;  2  Hill,  N.  Y.  227 ;  37 
N.  H.  86 ;  30  y t  42.  But  in  proving  the 
existence  of,  and  seekine  remedies  for,  the 
breach,  as  well  as  in  all  questions  relating 
to  the  competency  of  witnesses,  coarse  of  pro- 
cedure, etc.,  the  lex  fori  must  govern.  11 
Ind.  385;  9  Gill,  Md.  1  ;   17  Penn.  St  91; 

18  Ala.  N.  8.  248 ;  4  McLean,  C.  C.  540;  3 
id,  bib;  5  How.  83 ;  6  Humphr.  Tenn.  75 ; 
17  Conn.  500;  9  Mo.  56,  157;  4  Gilm.  Va. 
521 ;  26  Barb.  N.  Y.  177 ;  Story,  Confl.  Laws, 
a  567,  634. 

8.  The  lex  loci  governs  as  to  the  oblintion 
and  construction  of  contracts,  11  Pick.  Mass. 
32 ;  8  Vt.  325 ;  12  N.  H.  520 ;  12  Wheat 
213;  2  Keen,  293;  1  Boe.&  P.  138;  12 
Wend.  N.  Y.  439  ;  22  Barb.  N.  Y.  118 ;  13 
Mart  La.  202;  14  B.  Monr.  Ky.  656;  15 
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798,  unless,  from  their  tenor,  it  must  be 
premimed  they  were  entered  into  with  a  view 
to  the  laws  of  some  other  state.  13  Mass.  1. 
This  presumption  arises  where  the  place  of 
performance  is  different  from  the  place  of 
making.  31  Eng.  L.  &  Eq.  433 ;  lY  Johns. 
N.  Y.  511;  13  Pet.  65;  9  La.  Ann.  185;  13 
llflBS.  23 ;  1  How.  169. 

An  obligation  may  be  inonrred  under  the 
la  tod  which  there  is  no  means  of  enforcing 
m  that  country  and  which  may  be  enforced 
in  another  country.     1  Barnew.  k  Ad.  284; 

2  Cow.  N.  Y.  626 ;  2  Johns.  N.  Y.  345  ;  1  Pet. 
317;  1  Wash.  C.  C.  376;  10  Wheat  1 ;  Henry, 
Foreign  Law,  81-86 ;  Story,  Confl.  Laws,  2 
571. 

A  lien  or  privilege  created  by  the  lex  Zoei 
will  generally  be  enforced  wherever  the  pro- 
perty may  be  found,  8  Mart.  95 ;  5  La.  ^5 ; 
Story,Coiifl.  Laws,  {{322, 402;  but  not  neces- 
sarily in  preference  to  claims  arising  under 
the  lex  farL  5  Cranch,  289, 298 ;  12  Wheat. 
361. 

9»  A  discharge  from  the  performaince  of  a 
contract  under  the  lex  loci  is  a  discharge 
everywhere.  5  Mass.  509;  13  id.  1,  7;  7 
Cosh.  Mass.  15 ;  4  Wheat  122,  209 ;  12  id. 
213;  2  Mas.  C.  C.  161 ;  2  Blackf.  Ind.  394; 

3  Gaines,  N.  Y  154 ;  24  Wend.  N.  Y.  43 ;  2 
Kent,  Comm.  394.  A  distinction  is  to  be 
taken  between  discharging  a  contract  and 
taking  away  the  remedy  for  a  breach.  3 
Mas.  0.  C.  88 ;  5  id,  378 ;  4  Conn.  47 ;  14 
Pet  67 ;  12  Wheat  347 ;  8  Pick.  Mass.  194 ; 
9  Conn.  314 ;  2  Blackf.  Ind.  394 ;  9  N.  H. 
478. 

A  aeries  of  conflicting  decisions  has  arisen 
in  the  United  States  courts,  and  the  courts  of 
the  various  states,  upon  the  insolvent  laws  of 
the  various  states.  The  principle  deducible 
from  the  majority  of  the  cases  would  seem  to 
be,  that  the  insolvent  laws  of  most  states  must 
be  considered  only  as  affecting  the  remedy  in 
the  courts  of  the  state  where  obtained,  as  be- 
tween eitisens  and  foreigners,  but  both  as  a 
dischar^  and  deprivation  of  remedy,  as  be- 
tween citizens.  5  How.  295  i  12  Mete.  Mass. 
470;  26  Me.  110 ;  I  Woodb.  k  M.  C.  C.  115 ; 
2  Kent,  Comm.  393.    Bee  3  Gray,  Mass.  551. 

Statutes  of  limitations  apply  to  the  remedy, 
hut  do  not  discharge  the  debt  11  Wheat. 
361;  9  How.  407;  20  Pick.  Mass.  310;  11 
uL  36;  17  Mass.  55;  2  Paine,  C.  C.  437;  2 
Mas.C.  C.  751;  6  N.  H.  557;  6  Vt  127;  8 
Port.  (Ahi.)  84.  But  see  5  Clark  k  F.  Hou. 
L.  1-17;  9  B.  Monr;  Ky.  513;  2  Tex.  414. 
See  LiHiTATioxs,  Statutb  op. 

M.  a  queetfon  of  some  difficulty  often 
arises  as  to  where  the  locwi  contractus  is,  in 
tiie  ease  of  contracts  made  partly  in  one  coun- 
try or  state  and  partly  in  another,  or  made  in 
one  state  or  country  to  be  performed  in  an- 
other, or  where  the  contract  in  question  is 
soo^sBory  to  a  principal  contract. 

Where  a  contract  is  made  partly  in  one 
ooantry  and  partly  in  another,  it  is  a  contract 
of  the  place  where  the  assent  of  the  parties 
first  concurs  and  becomes  complete.  2  Par- 
mi,  Contr.  94;  27  N.  H.  217,  244;  11  Ired. 


No.  C.  303;  3  Strobh.  So.  C.  27;  1  Gray, 
Mass.  336. 

As  between  the  place  of  making  and  the 
place  of  |)erformance,  where  a  place  of  per- 
formance is  specified,  the  law  of  the  place  of 
performance  governs  as  to  obligation,  intei^ 
pretatioD,  etc.  5  East,  124 ;  3  Caines,  N.  Y 
154;  1  Gall.  C.  C.  371;  12  Vt  648;  12  Pet 
456 :  13  m£.  65 ;  1  How.  182 ;  8  Paige,  Ch 
N.  Y.  261 ;  8  Johns.  N.  Y.  189 ;  17  id.  511 

6  McLean,  C.  C.  448 ;  27  Vt.  8 :  14  Ark.  189 ; 

7  B.  Monr.  Ky.  575 ;  8  wf.  306 ;  9  Mo.  56, 
157;  4  Gilm.  Va.  521 ;  21  Ga.  135 ;  30  Miss. 
59:  7  Ohio,  134;  4  Mich.  450;  2  Kent,  Comm. 
459 ;  Story,  Confl.  Laws,  {  233.  But  see  11 
Tex.  54. 

Where  the  contract  is  to  be  performed 
generally,  the  law  of  the  place  of  making 

rverns.  2  Barnew.  k  Aid.  301 ;  5  Clark  k 
Hou.  L.  1,  12;  1  Barnew.  &  C.  16;  1 
Meto.  Mass.  82 ;  6  Cranch,  221 ;  6  Ired.  No. 
C.  107 ;  17  Miss.  220. 

If  the  contract  is  to  be  performed  partly  in 
one  state  and  partly  in  another,  it  will  be 
affected  by  the  law  of  both  states.  14  B. 
Monr.  Ky.  656. 

In  cases  of  indorsement  of  negotiable  paper, 
every  indorsement  is  a  new  contract,  and  the 
place  of  each  indorsement  is  its  locus  contrac- 
tus, 2  Kent,  Comm.  460 ;  Prec.  in  Chanc. 
128 ;  17  Johns.  N.  Y.  511 ;  9  Barnew.  k  C. 
208 ;  13  Mass.  1 ;  25  Ala.  n.  s.  139 ;  19  N.  Y. 
436 ;  17  Tex.  102. 

The  place  of  payment  is  the  locus  controjo- 
ius,  however,  as  oetween  indorsee  and  drawer. 
See  19  N.  Y.  436. 

The  place  of  acceptance  of  a  draft  is  re- 
garded as  the  hcus  contractus.  3  Gill,  Md. 
430;  1  Q,  B.  43  ;  1  Cow.  N.  Y.  103 ;  4  Pet 
HI;  12  Wend.  N.Y.  439;  ODu.N.Y.  34;  8 
Mete.  Mass.  107 ;  4  Dev.  No.  C.  124 ;  6  Mo- 
Lean,  C.  C.  622 ;  9  Cnsh.  Mass.  46 ;  13  N.  Y. 
290 ;  18  Conn.  138 ;  17  Miss.  220.  See  Pro- 
missory Notes  ;  Bills  of  Exchange. 

11.  The  Ux  loci  is  presumed  to  be  the  same 
as  that  of  the /brum,  unless  shown  to  be  other- 
wise. 46  1^.  247 ;  13  La.  Ann.  673 ;  13 
Md.  392;  9  GiU,  Md.  1;  4  Iowa,  464.  But 
see  1  Iowa,  388. 

Torts.  Damages  for  the  commission  of  a 
tortious  act  are  to  be  measured  by  the  law  of 
the  place  where  the  act  is  done.  1  P.  Will. 
395 ;  1  Pet.  C.  C.  225 ;  Story,  Confl.  Laws, 
I  307. 

Marriage^  if  valid  where  contracted,  is  valid 
everywhere,  unless  where  it  works  some  mani- 
fest injustice,  is  contra  bonos  mores,  or  repug- 
nant to  the  settled  principles  and  policy  of 
the  laws  of  the  country  where  it  is  sought  to 
be  enforced. 

This  is  understood  to  be  the  doctrine  in 
England,  BuUer,  Nisi  P.  114;  2  Hagg. 
Cons.  444,  and  note;  1  Yes.  Ch.  159;  3 
Stark.  178 ;  9  Bligh,  Hou.  L.  129 ;  29  Am. 
Law  Jour.  97  ;  23  Bost  Law  Rep.  741 ;  even 
though  the  parties  may  have  left  their  domi- 
cil  for  the  purpose  of  evading  the  statute.^ 

The  exceptions  to  the  validity  of  a  foreign 
marriage  are  understood  to  be,  rn  the  United 
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States,  Buch  as  are  regarded  by  all  Christian 
nations  as  contra  bonos  marea,  as  naturally 
incestuous,  polygamous,  and  the  like,  16 
Mass.  157 ;  1  Piok.  Mass.  596 ;  8  id.  433 ;  10 
Mete.  451 ;  1  Yerg.  Tenn.  110 ;  2  Ired.  No. 
C.  346  i  5  Humphr.  Tenn.  13 ;  8  Ala.  n.  s. 
48;  3  A.  K.  Marsh.  Ky.  368;  10  Watts,  Penn. 
168  ;  2  Blatchf.  C.  C.  51 ;  2  Gilm.  Va.  322 ; 
5  J.  J.  Marsh.  Ky.  460 ;  4  Johns.  Gh.  343 , 
2  Parsons,  Contr.  l07 ;  while  marriages  valid 
by  the  Ux  loci  are  sustained,  even  though 
incestuous  in  the  lex  fori,  by  statute  prori- 
sions.     10  Mete.  Mass.  451. 

In  New  Hampshire,  the  exceptions  are  ad- 
mitted as  fully  as  in  England.    21  N.  H.  55. 

The  prevalent  American  doctrine  is  that 
a  marriage  valid  in  the  state  where  con- 
tracted is  good  everywhere,  even  if  prohibited 
by  the  lex  fori  or  domicilii.  But  this  is 
otherwise  by  statute  in  some  states,  and  de- 
cisions in  others.    Mass.  Gen.  Stat.  529. 

19*  As  laid  down'in  a  recent  decision,  the 
English  law  is  that  the  lex  lod,  without  regard 
to  any  question  of  fraudulent  evasion,  governs 
only  as  to  formalities,  but  if  in  its  essentials 
the  marriage  violates  the  lex  domicilii,  it  is 
void.  23  Bost.  Law  Rep.  741.  In  this  de- 
cision, the  distinction  taken  in  the  Massachu- 
setts cases  is  denied.  See,al8o,yaugh.302;  11 
Q.  B.  205  ;  4  Johns.  Ch.  N.  Y.  343 ;  21  N.  H. 
55.  This  decision  puts  marriages  on  the 
same  footing  with  otner  contracts,  except  in 
the  matter  of  avoiding  formalities  by  Scotch 
marriages.  This  law  is  certainly  open  to  the 
objection  of  respecting  the  form  more  highly 
than  the  substance  of  marriage. 

The  formalities  to  be  observed  are  those  of 
the  lex  loci,  if  any  mode  available  by  the  par- 
ties is  provided  by  that  law.  1  Ves.  157 ;  10 
East,  282;  6  How.  550;  Bishop,  Marr.  &  D. 
i  138. 

13*  If  no  mode  is  provided,  the  formalities 
of  the  lex  domicilii  of  both  parties  may  be 
observed.  Bishop,  Marr.  &  D.  2  134 ;  1  Sim. 
Oh.  361 ;  Rogers,  Eccl.  Law,  652 ;  Waddi- 
love.  Die.  238 ;  11  Clark  &  F.  Hou.  L.  85, 152. 

But  the  lex  domicilii  ^verns  as  to  the 
rights,'  duties,  and  obligations  arising  under 
a  marriage.    5  Bamew.  &  C.  438. 

A  marria|;e  invalid  where  contracted  is 
not  necessarily  so  elsewhere.  2  Hagg.  Cons. 
389,  390,  423. 

Obtaining  divorces  is  governed  by  the  law 
of  the  domicil.     See  Domicil. 

The  law  of  all  acts  relating  to  realproperty 
is  governed,  by  the  /ex  rei  *itce.  Taking  a 
mortgage  as  security  does  not,  however, 
divest  the  Ux  loci  of  its  force.    See  Lix  Rsi 

SXTA. 

For  Ux  domicilii,  see  Domicil. 

LEX  LOlVaOBARDORUM  (Lat.). 
The  name  of  an  ancient  code  in  force  among 
the  Lombards.  It  contains  many  evident  traces 
of  feudal  policy.  It  survived  the  destruction 
of  the  ancient  government  of  Lombardy  by 
Charlemagne,  and  is  said  to  be  still  partially 
in  force  in  some  districts  of  Italy. 

LEX  MBRCATORIA  (Lat.).   That  sys- 


tem of  laws  which  is  adopted  by  all  commer- 
cial nations,  and  which,  therefore,  constitutes 
a  part  of  the  law  of  the  land.    See  Law  Msft* 

CHANT 

LEX  REI  8IT2I  (Lat.).  The  law  of 
the  place  of  situation  of  the  thing. 

%.  It  is  the  universal  rule 'of  uie  conunon 
law  that  any  title  or  interest  in  land,  or  in 
other  real  estate,  can  only  be  acquired  or 
lost  agreeably  to  the  law  of  the  place  where 
the  same  is  situate,  1  Pick.  Mass.  81 ;  6  id. 
286 ;  1  Paige,  Oh.  N.  Y.  220 ;  2  Ohio,  124 ;  1 
H.  Blackst  665 ;  2  Rose,  Bank.  29 ;  2  Yes. 
&  B.  Ch.  Ir.  130 ;  5  Bamew.  &  0.  438 ;  6 
Madd.  Oh.  16 ;  1  Younge  &  0.  Ezch.  114 ;  7 
Cranch,  115 ;  10  Wheat.  192. 465 ;  6  id.  697; 
4  Cow.  N.Y.  510, 527;  4  Johns.  Oh.  N.Y.460; 

1  Gill,  Md.  280 ;  6  Binn.  Penn.  559 ;  Story, 
Confl.  Laws,  {{  365,  428 ;  and  the  law  is  the 
same  in  this  respect  in  regard  to  all  methods 
whatever  of  transfer,  and  every  restraint  upon 
alienation.     12  £ng.  L.  k  £q.  206. 

8«  The  2ex  rei  aitce  governs  as  to  the  capa- 
city of  the  parties  to  any  transfer,  whether 
testamentary  or  inter  vivos,  as  affected  by 
questions  or  minority  or  majority,  17  Mart 
569;  of  rights  arising  from  the  relation  of 
husband  and  wife.  Story,  Confl.  Laws,  {  454 ; 
9  Bligh,  Hou.  L.  127 ;  8  Paige,  Ch.  N.  Y. 
261 ;  2  Md.  297 ;  1  Miss.  281 ;  4  Iowa,  381 , 

3  Strobh.  So.  0.  562;  9  Rich.  £q.  So.  C.  475 ; 
parent  and  child,  or  guardian  and  ward,  2 
Ves.  &  B.  Ch.  Ir.  127 ;  1  Johns.  Ch.  N.  ¥. 
153 ;  4  Gill  &  J.  Md.  332 ;  4  Cow.  N.  Y.  529,  n. ; 
9  Rich.  Eq.  So.  0. 311 ;  14  B.  Monr.  Ky.  544; 
11  Ala.  N.s.  343;  18  Miss.  529;  but  see  7 
Paige,  Ch.  N.  Y.  236 ;  and  of  the  rights  and 
powers  of  executors  and  administrators, 
whether  the  property  be  real  or  personal,  2 
Hamm.  124;  8  Clark  &  F.  Hon.  L.  112;  4 
Mees.  &  W.  Exch.  71,  192 ;  3  Q.  B.  498,  607; 

2  Sim.  &  S.  Ch.  284 ;  3  Cranch,  319 ;  5  Pet. 
518  ;  I5id.i;  12  Wheat.  169  ;  2  N.  H.  291; 

4  Rand.  Va.  158;  2  Gill  &  J.  Md.  493 ;  5 
Me.  261 ;  11  Mass.  256,  313 ;  5  Pick.  Mass. 
65 ;  10  Cush.  Mass.  172 ;  7  Cow.  N.  Y.  4;  20 
Johns.  N.  Y.  229 ;  3  Day,  Conn.  74 ;  1  Humphr. 
Tenn.  54 ;  7  Ind.  211 ;  3  Sneed,  Tenn.  55 ;  8 
Md.  517 ;  10  Rich.  So.  0. 393 ;  see  Exscutors  ; 
of  heirs,  5  Barnew.  &  C.  451,  452;  6  BUgk, 
479,  n. :  1  Rob.  627 ;  9  Cranch,  151;  9  Wheat. 
566,  570 ;  10  id,  192 ;  and  of  devisee  or  de- 
visor. Story,  Confl.  Laws,  {  474 ;  14  Ves.  Ch. 
337  ;  9  Cranch,  151 ;  10  Wheat  192;  37  N. 
H.  114. 

4*  So  as  to  the  forms  and  solemnities  of 
the  transfer  the  lex  rei  sitcB  must  be  complied 
with,  whether  it  be  a  tranAer  by  devise,  2 
Dowl.  &  0.  349 ;  2  P.  Will.  291,  293 ;  14  Ves. 
Ch.  537  ;  7  Cranch,  115  ;  10  Wheat.  192;  4 
Johns.  Ch.  N.  Y.  260 ;  2  Ohio,  124 ;  37  N.  H. 
114;  5  R.  I.  112,  413 ;  2  Jones,  No.  C.  368 ; 
see  4  McLean,  0.  C.  75,  or  by  conveyance 
inter  vivos,  9  Bligh,  Hou.  L.  127,  128;  2 
Dowl.  &  0.  349 ;  1  Pick.  Mass.  81 ;  1  Paige, 
Ch.  N.Y.  220;  11  Wheat.  465;  11  Tex.  755; 
18  Penn.  St.  170 ;  12  Eng.  Li  &  Eq.  206 ;  13 
id,  465.  So  as  to  the  amount  of  property  or 
extent  of  interest  which  may  be  acqnired. 
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held,  or  transferred,  3  Ruse.  Ch.  328;  2 
Dow.  &  G.  393,  and  the  question  of  what  is 
real  property.  1  W.  Blackst.  234 ;  2  Burr. 
1079;  2  DowL  230,  250 ;  6  Paige,  Ch.  N.  Y. 
630;  3  Deao.  &  G.  Bank.  704;  2  Salk.  666. 
And,  generally,  the  Ux  rei  sUcr  governs  as  to 
the  y^idity  of  any  such  transfer.  4  Sandf. 
N.T.  252;  23  Miss.  42;  22  id.  130;  11  Mo. 
314;  4  Den.  N.  Y.  305 ;  2  Bradf.  Surr.  N.  Y. 
339.  As  to  the  disposition  of  the  proceeds. 
Bee  12  Eng.  L.  k  £q.  206.     As  to  tne  inter- 

K station    and   construction    of    wills,    see 
»MICIL. 

9*  The  rules  here  eiven  do  not  apply  to 
personal  contracts  indirectly  affecting  real 
estate.  1  Halst.  Gh.  N.  J.  631 ;  Story,  Gonfl. 
Laws,  {  351,  d. 

A  contract  for  the  conyeyance  of  lands 
▼alid  by  the  lex  fori  will  be  enforced  in 
equity  by  a  decree  in  personam  for  a  convey- 
ance valid  under  the  Ux  rei  sitce,  '1  Yes.  Gn. 
144;  2  Paige,  Ch.  N.  Y.  606 ;  Wythe,  Va.  135 ; 
1  Hopk.  Ch.  N.  Y.  213 ;  6  Granch,  148. 

An  executory  foreign  contract  for  the  con- 
veyance of  lands  not  repugnant  to  the  lex  ret 
»itce  will  be  enforced  m  the  courts  of  the 
latter  country  by  personal  proces.**.  8  Paige, 
Ch.  N.  Y.  201 ;  23  Eng.  L.  &  Eq.  288 ;  4 
Bo8w.  N.Y.  266. 

LBZ  TAIilONIS  (Lat).  The  law  of  re- 
taliation :  an  example  of  which  i6  given  in  the 
law  of  Moses,  an  eye  for  an  eye,  a  tooth  for  a 
tooth,  ke. 

Amicable  retaliation  includes  those  acts  of 
retaliation  which  correspond  to  the  acts  of 
the  other  nation  under  similar  circumstances. 

Jurists  and  writers  on  international  law 
are  divided  as  to  the  right  of  one  nation  pun- 
isUng  with  death,  by  way  of  retaliation,  the 
citizens  or  subjects  of  another  nation.  In  the 
United  States  no  example  of  such  barbarity 
has  ever  been  witnessea ;  but  prisoners  have 
been  kept  in  close  confinement  in  retaliation 
for  the  same  conduct  towards  American  pri- 
soners. See  Rutherforth,  Inst.  b.  2,  c.  9; 
Marten,  Law  of  Nat.  b.  8,  c.  1,  s.  3,  note ;  1 
Kent,  Comm.  93 ;  Wheaton,  Int.  Law,  pt  4, 

c  U  1. 

Vindictive  retaliatton  includes  those  acts 
which  amount  to  a  war. 


(Lat.).    The  law  of  the 
land.    See  Dub  Process  of  Law. 

LXrST  (Old  French;  a  corruption  of  2ot). 
Law.  For  example,  Termes  de  la  Ley,  Terms 
of  the  Law.  In  another,  and  an  old  tech- 
nical, sense,  ley  signifies  an  oath,  or  the  oath 
with  oompurgators :  as*  il  tend  sa  ley  aiu 
ptejntiffe.    Britton,  c.  27. 

LEY  OAOER.  Wager  of  law.  An  offer 
to  make  an  oath  denying  the  cause  of  action 
of  the  plaintiff,  confirmed  by  compurgators 
(g.  0.),  which  oath  used  to  be  allowed  in  cer- 
tain cases.  When  it  was  accomplished,  it 
was  called  the  "doing  of  the  law,"  ^'fesane 
deUy,"  Termes  de  la  Leye,  Ley;  2  Bamew. 
AC. 538;  3  B;>s.  A  P.  297 ;  3  ik 4 WUl. I V. c. 
42,  J  16. 


LB7E8  DE  E8TILLO.  In  Spanish 
Zaayy.  Laws  of  the  age.  A  book  of  expla* 
nations  of  the  Fuero  Beat,  to  the  number  of 
two  hundred  and  fifty-two,  formed  under  the 
authority  of  Alonzo  A.  and  his  son  Sancho, 
and  of  Fernando  el  Emplazado,  and  pub- 
lished at  the  end  of  the  thirteenth  century 
or  beginning  of  the  fourteenth,  and  some  of 
them  are  inserted  in  the  New  Recopilacion. 
See  1  White,  New  Recop.  p.  354. 

LIABILITY.  Responsibility;  the  state 
of  one  who  is  bound  in  law  and  justice  to  do 
something  which  may  be  enforced  by  action. 
This  liability  may  anse  from  contracts  either 
express  or  impliea,  or  in  consequence  of  torts 
committed. 

LIBEL.  In  Practice.  The  plaintiff's 
petition  or  allegation,  made  and  exhibited  in 
a  judicial  process,  with  some  solemnity  of  law. 

A  written  statement  by  a  plaintiff  of  his 
cause  of  action,  and  of  the  reaef  he  seeks  to 
obtain  in  a  suit.  Law,  Eccl.  Law,  17 ;  Ayliffe, 
Par.  346  ;  Shelford,  Marr.  &  D.  506 ;  Dunlap, 
Adm.  Pract.  111.  It  performs  substantially 
the  same  office  in  the  ecclesiastical  courts, 
and  those  courts  which  follow  the  practice  of 
the  ecclesiastical  courts,  as  the  bill  in  chan- 
cery and  the  declaration  in  common-law  prac- 
tice. 

3.  The  libel  should  be  a  narrative,  spe- 
cific, clear,  direct,  certain,  not  general  nor 
alternative.  3  Law,  Eccl.  Law,  147.  It 
should  contain,  substantially,  the  following 
requisites :  the  name,  description,  and  addi- 
tion of  the  plaintiff,  who  makes  his  demand 
by  bringing  his  action;  the  name,  descrin- 
tion,  and  addition  of  the  defendant;  the 
name  of  the  judge,  with  a  respectful  designa- 
tion of  his  office  and  court;  the  thing  or 
relief,  general  or  special,  which  is  demanded 
in  the  suit ;  the  grounds  upon  which  the  suit 
is  founded. 

8.  The  form  of  a  libel  is  either  simple  or 
articulate.  The  simple  form  is  when  the 
cause  of  action  is  stated  in  a  continuous  nar- 
ration, when  the  cause  of  .action  can  be 
briefly  set  forth.  The  articulate  form  is 
when  the  cause  of  action  is  stated  in  distinct 
allegations  or  articles.  2  Law,  Eccl.  Law, 
148 ;  Hall,  Adm.  Pract.  123  ;  7  Cranch,  349. 
The  material  facts  should  be  stated  in  distinct 
articles  in  the  libel,  with  as  much  exactness 
and  attention  to  times  and  circumstances  as 
in  a  declaration  at  common  law.  4  Mas.  C. 
C.  541. 

4«  Although  there  is  no  fixed  formula  for 
libels,  and  the  courts  will  receive  such  an  in- 
strument from  the  party  in  such  form  as  his 
own  skill  or  that  or  his  counsel  may  enable 
him  to  give  it,  yet  long  usage  has  sanctioned 
forma,  which  it  may  be  most  prudent  to  adopt. 
The  parts  and  arrangement  of  libels  com- 
monly employed  are : 

First,  the  address  to  the  court:   as,  To 

the  Honorable  John  K.  Rane,  Judge  of  the 

district  court  of  the  United  States  within 

and  for  the  eastern  district  of  Pennsylvania. 

*  5«  Second,  the  names  and  descriptions  oi 
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the  parties.  Persons  competent  to  sue  at 
oommon  law  may  be  parties  libellants;  and 
similar  regulations  obtain  in  the  admiralty 
eourts  and  the  common-law  courts  respecting 
those  disqualified  from  suing  in  their  own 
right  or  name.  Married  women  prosecute 
by  their  husbands,  or  by  prochein  ami^  when 
the  husband  has  an  adverse  interest  to  hers ; 
minors,  by  guardians,  tutors,  or  prochein 
ami;  lunatics  and  persons  Tion  compos  mentis, 
by  tutor,  guardian  ad  litem,  or  committee; 
the  rights  of  deceased  persons  are  prosecuted 
by  executors  or  administrators;  and  corpo- 
rations are  represented  and  proceeded  against 
as  at  common  law. 

Third,  the  averments  or  allegations  set- 
ting forth  the  cause  of  action.  These  should 
be  conformable  to  the  truth,  and  so  framed 
as  to  correspond  with  the  evidence.  Every 
fact  requisite  to  establish  the  libellant's  right 
should  oe  clearly  stated,  so  that  it  may  be 
directly  met  by  Qxe  opposing  party  by  admis- 
sion, denial,  or  avoidance:  this  is  the  more 
necessary,  because  no  proof  can  be  given,  or 
decree  rendered,  not  covered  by  and  con- 
formable to  the  allegations.  1  Law,  Eccl. 
Law,  150 ;  Hall,  Pract.  126 ;  Dunlap,  Adm. 
Pract.  113 ;  7  Cranch,  394 ;  21  How.  Pract 
343. 

6«  Fourth,  the  conclusion,  or  prayer  for 
relief  and  process :  the  prayer  should  be  for 
the  specific  relief  desirea ;  for  general  relief, 
as  is  usual  in  bills  in  chancery ;  the  conclu* 
sion  should  also  pray  for  general  or  particular 

Srocess.  Law,  Eccl.  Law,  149.  And  see  3 
las.  C.  C.  603. 

Interrogatories  are  sometimes  annexed  to 
the  libel:  when  this  is  the  case,  there  is 
usually  a  special  prayer,  that  the  defendant 
may  be  required  to  answer  the  libel,  and 
the  interrogatories  annexed  and  propounded. 
This,  however,  is  a  dangerous  practice,  be- 
cause it  renders  the  answers  of  the  defendant 
evidence,  which  must  be  disproved  by  two 
witnesses,  or  by  one  witness  corroborated  by 
very  strong  circumstances. 

Y*  The  libel  is  the  first  proceeding  in  a 
suit  in  admiralty  in  the  courts  of  the  United 
States.    3  Mas.  C.  C.  504. 

No  mesne  process  can  issue  in  the  United 
States  admiralty  courts  until  a  libel  is  filed, 
1  Adm.  7,  Rules  of  the  U.  S.  Supreme  Court. 
The  twenty-second  and  twenty-third  rules 
require  certain  statements  to  be  cont&ined  in 
the  libel;  and  to  those,  and  the  forms  in  2 
Gonkling,  Adm.  Pract.,  the  reader  is  deferred. 
And  see  Parsons,  Marit.  Law;  Dunlap,  Adm. 
Pract. ;  Hall,  Adm.  Pract. 

In  Torts.  That  which  is  vrritten  or 
printed,  and  published,  calculated  to  injure 
the  character  of  another  by  brining  nim 
into  ridicule,  hatrerT,  or  contempt  I\irke,  J., 
15  Mees.  &  W.  Exch.  344. 

Every  thing,  written  or  printed,  which  re- 
flects on  the  character  of  another  and  is 
published  without  lawful  justification  or  ex- 
cuse, is  a  libel,  whatever  the  intention  may 
have  been.    15  Mees.  &  W.  Exch.  437. 

A  malioious  defamation,  expressed  either 


in  printing  or  writing,  and  tending  either  to 
blacken  the  memory  of  one  who  is  dead  or 
the  reputation  of  one  who  is  alive,  and  expose 
him  to  public  hatred,  contempt  or  ridicule. 
1  Hawkins.  PI.  Cr.  b.  1,  c.  73,  J  1 ;  4  MasF. 
168;  2  Pick.  Mass.  115;  9  Johns.  N.Y.  214; 

1  Den.  N.  Y.  347 ;  24  Wend.  N.  T.  434 ;  9 
Barnew.  &  C.  172 ;  4  Mann.  4b  R.  127 ;  2 
Kent,  Gomm.  13. 

It  has  been  defined,  perhaps  with  more 
precision,  to  be  a  oeneH>riou8  or  ridiculous 
writing,  picture,  or  sign  made  with  a  mali- 
cious or  mischievous  intent  towards  govern- 
ment magistrates,  or  individuals.  3  Johns. 
Gas.  N.  ir^  354 ;  9  Johns.  N.  Y.  215 ;  5  Binn. 
Penn.  340. 

8.  There  is  a  great  and  well-settled  dis- 
tinction between  verbal  and  written  slander ; 
and  this  not  only  in  reference  to  the  conse- 
quences, as  subjecting  the  party  to  an  indict- 
ment but  also  as  to  the  character  of  tha 
accusations  or  imputations  essential  to  sus- 
tain a  civil  action  to  recover  damages.  To 
write  and  publish  maliciously  any  thing  of 
another  which  either  makes  nim  ridiciuons 
or  holds  him  out  as  a  dishonest  man,  is  held 
to  be  actionable,  or  punishable  criminally, 
when  the  speaking  of  the  same  words  would 
not  be  so.  1  Saund.  6th  ed.  247  a;  4  Taunt 
355 ;  5  Binn.  Penn.  219 ;   Heard,  libel  &  S. 

2  74 ;  6  Gush.  Mass.  75. 

9*  The  reduction  of  the  slanderous  matter 
to  writing  or  printing  is  the  most  usual 
mode  of  conveying  it     The  exhibition  of  a 

Eicture  intimating  that  which  in  print  would 
e  libellous  is  equally  criminal.  2  Gampb. 
512 ;  5  Goke,  125 ;  2  Serg.  Sd  R.  Penn.  91. 
Fixing  a  gallows  at  a  man's  door,  burning 
him  in  effigy,  or  exhibiting  him  in  any  igno- 
minious manner,  is  a  libel.  Hawkins,  PL  Or. 
b.  1,  c.  73,  s.  2 ;  11  East  227. 

There  is.  perhaps,  no  branch  of  the  law 
which  is  so  difficult  to  reduce  to  exact  princi- 
ples, or  to  compress  within  a  small  oompass* 
as  the  requisites  of  a  libel. 

In  the  following  cases  the  publications  have 
been  held  to  be  actionable.  It  is  a  libel  to 
write  of  a  person  soliciting  relief  from  a 
charitable  society,  that  she  prefers  unworthy 
claims,  which  it  is  hoped  the  members  will 
reject  forever,  and  that  she  has  squandered 
away  money,  already  obtained  by  her  from 
the  benevolent  in  printing;  circulars  abusive 
of  the  secretary  of  the  society.  12  Q.  B.  624. 
It  is  libellous  to  publish  of  the  plaintiff  thaf 
although  he  was  aware  of  the  death  of  a  per- 
son occasioned  by  his  improperly  driving  a 
carriage,  he  had  attended  a  public  ball  in  the 
evening  of  the  same  day.  1  Ghitt.  Bail,  480. 
It  is  a  libel  to  publish  of  a  Protestant  arch- 
bishop that  he  endeavors  to  convert  Roman 
Gatholio  priests  by  promises  of  money  and 
preferment.  5  Bingn.  17.  It  is  a  libel  to 
publish  a  ludicrous  story  of  an  individual  in 
a  newspaper,  if  it  tenS  to  render  him  the 
subject  ot  public  ridicule,  although  he  had 
previously  told  the  same  story  of  himself. 
6  Bingh.  409. 
A  declaration  which  aUeges  that  the  bo- 
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feBdant  charged  the  plaintiff^  an  attoroej, 
with  beine  guilty  of  "  snarp  practice/'  which 
is  averred  to  mean  disreputable  practice, 
charges  a  libellous  imputation.  4  Mees.  & 
W.Kxch.446. 

10*  Any  publication  which  has  a  tendency 
to  disturb  the  public  peace,  or  good  order  of 
society,  is  indictable  as  a  libel.  "  This  crime 
is  committed/'  says  Professor  Greenleaf,  '*by 
the  publication  of  writing  blaspheming  the 
Supreme  Being,  or  turning  the  doctrines  of 
the  Christian  religion  into  contempt  and  ridi- 
cule; or  tending,  by  their  immodesty,  to  cor- 
rupt the  mind,  and  to  destroy  the  love  of 
decency,  morality,  and  good  order ;  or  wan- 
tonly to  defame  or  indecorously  to  calumniate 
the  economy,  order,  and  constitution  of  things 
which  make  up  the  general  system  of  the 
law  and  government  of  the  country ;  to  de- 
grade the  administration  of  government,  or 
of  justice;  or  to  cause  animosities  between 
our  own  and  any  foreign  government,  by  per- 
sonal abuse  of  its  sovereign,  its  ambassadors, 
or  other  public  ministers ;  and  by  malicious 
defamations,  expressed  in  printing  or  writing, 
or  by  signs  or  pictures,  tending  either  to 
blacken  the  memory  of  one  who  is  dead,  or 
the  reputation  of  one  who  is  living,  and 
thereby  to  expose  him  to  public  hatr^,  con- 
tempt, and  ridicule.  This  descriptive  cata- 
l^e  embraces  all  the  several  species  of  this 
offence  which  are  indictable  at  common  law ; 
all  of  which,  it  is  believed,  are  indictable  in 
the  United  States,  either  at  common  law,  or 
by  virtue  of  particular  statutes.''  3  Green- 
leaf,  Ev.  2  164.  See  4  Mass.  163 ;  9  Johns. 
K.Y.  214;  4  M'Cord,  So.  C.  317;  9  N.  H,  34. 

Libels  against  the  memory  of  the  dead, 
which  have  a  tendency  to  create  a  breach  of 
the  peace,  by  inciting  the  friends  and  rela- 
tives of  the  deceased  to  avenge  the  insult  of 
the  family,  render  their  authors  liable  to  in- 
dictment The  malicious  intention  of  the 
defendant  to  iniure  the  family  and  posterity 
of  the  deceased  must  be  expressly  averred 
and  dearly  proved.  5  Coke,  125;  4  Term, 
126, 129,  note ;  o  Binn.  Penn.  281 ;  Heard, 
Libel  &  S.  U  72,  348. 

If  the  matter  is  understood  as  scandalous, 
and  is  calculated  to  excite  ridicule  or  abhor- 
rence against  the  party  intended,  it  is  libel- 
lous, howerer  it  may  be  expressed.  5  East, 
463;  1  Price,  Exch.  11, 17;  Hob.  215;  Chitty, 
Crim.  Law,  868 ;  2  Campb.  512. 

U*  The  malicious  reading  of  a  libel  to 
one  or  more  persons,  it  being  on  the  shelves 
in  a  bookstore,  as  other  books,  for  sale ;  and 
where  the  defendant  directed  the  libel  to  be 
printed,  took  away  some  and  left  others: 
these  several  acts  lu^ve  been  held  to  be  publi- 
cations. The  sale  of  each  copy,  where  several 
copies  hare  been  sold,  is  a  distinct  publica- 
tion and  a  fresh  offence.  The  publication 
must  be  malicious:  evidence  of  the  malice 
may  be  either  express  or  implied.  Express 
proof  is  not  necessary ;  for  where  a  man  pub- 
lishes a  writing  which  on  the  face  of  it  is 
ubellouB,  the  law  presumes  he  does  so  from 
that  mifcUeioaa  intention  which  constitutes 


the  offence,  and  it  is  unneoessary,  on  the  part 
of  the  prosecution,  to  prove  any  circumstance 
from  which  malice  may  be  inferred.  But  no 
allegation,  however  false  and  malicious,  con- 
tained in  answers  to  interrogatories  in  affi- 
davits duly  made,  or  any  other  proceeding 
in  courts  of  justice  or  petitions  to  the  legis- 
lature, are  indictable.  4  Coke,  14 ;  2  Burr. 
807 ;  Hawkins,  PI.  Cr.  b.  1,  c.  73,  s.  8 ;  1  Saund. 
131,  n.  1 ;  1  Lev.  240 ;  2  Chitty,  Crim.  Law, 
869 ;  2  Serg.  &  R.  Penn.  23.  It  is  no  defence 
that  the  matter  published  is  part  of  a  docu- 
ment printed  by  order  of  the  house  of  com- 
mons. 9  Ad.  i  £.  1.  See  Judicial  Pro- 
ceedings. 

The  publisher  of  a  libel  is  liable  to  be  pun- 
ished criminally  by  indictment,  2  Chitty, 
Crim.  Law,  875 ;  or  is  subject  to  an  action  on 
the  case  by  the  party  grieved.  Both  remedies 
may  be  pursued  at  the  same  time.  See, 
generally, 2  Bishop,  Crim. Law;  Heard,  Libel 
&S. 

LIBEL  OF  ACCUSATION.  In 
Scotch  Law.  The  instrument  which  con- 
tains the  charge  against  a  person  accused  of 
a  crime.  Libels  are  of  two  kinds,  namely, 
indictments  and  criminal  letters. 

Every  libel  asBnmes  the  form  of  what  it  termed, 
in  logic,  a  syllogism.  It  is  first  stated  that  some 
particular  kind  of  act  is  criminal :  as,  that  "  theft 
is  a  crime  of  a  heinous  nature,  and  severely  pun- 
ishable." This  proposition  is  termed  the  major. 
It  is  next  stated  that  the  person  accused  is  guilty 
of  the  crime  so  named,  "  actor,  or  art  and  part." 
This,  with  the  narrative  of  the  manner  in  which, 
and  the  time  when,  the  ofience  was  committed,  is 
called  the  minor  proposition  of  the  libel.  The  con- 
elunon  is  that,  all  or  part  of  the  facts  being  proved, 
or  admitted  by  confession,  the  panel  **  ought  to  be 
punished  with  the  pains  of  the  law,  to  deter  others 
from  committing  the  like  crime  in  all  time  coming." 
Burton,  Man.  Pub.  L.  300,  301. 

lalBBLLANT.  The  party  who  files  a 
libel  in  an  ecclesiastical  or  admiralty  case, 
corresponding  to  the  plaintiff  in  actions  in 
the  common-law  courts. 

LIBELLBE.  A  party  against  whom  a 
libel  has  been  filed  in  proceedings  in  an 
ecclesiastical  or  in  admiralty,  corresponding 
to  the  defendant  in  a  common-law  suit. 

LIBBLLUS  (Lat.).  In  Civil  Law. 
A  jittle  book.  LibeUus  supplex,  a  petition, 
especially  to  emperor ;  all  petitions  to  whom 
must  be  in  writing.  L«  15,  D.  in  jus  voe, 
LibeUum  rtscriherey  to  mark  on  such  petition 
the  answer  to  it.  L.  2,  {  2,  Dig.  dejur.fae. 
Libdlum  agere,  to  assist  or  counsel  the  empe- 
ror in  regard  to  such  petitions,  L.  12,  D.  de 
distr,  pian.;  and  one  whose  duty  it  is  to  do 
so  is  called  magiater  libdlorum.  There  were 
also  promagistri,  L.  1 ,  D.  t^  offie.  frcef,  pract 
Libdlus  accusaiorittSt  an  information  and  ac- 
cusation of  a  crime.  L.  17,  {  1,  &  L.  29,  {  8, 
D.  ad  leg.  Jul,  de  aduU,  Ltbellus  divortiij  a 
writing  of  divorcement.  L.  7,  D.  de  divert,  et 
repud,  lAbellus  rerum,  an  inventory.  Calv. 
Lex.  LibeUus  or  oratio  consultoria,  a  message 
hj  which  emperors  laid  matters  before  senata 
Oalvinus,  Lex. ;  Suet.  Cses.  56. 
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A  writing  in  which  is  contained  the  names 
of  the  plaintiff  (actor)  and  defendant  (reus), 
the  thing  sought,  the  right  relied  upon,  and 
name  of  the  tribunal  before  which  the  action 
is  brought.    Oalyinus,  Lex. 

Libeuus  appdlcUorius,  an  appeal.  Calvinus, 
Lex. ;  L.  1,  {  ult.,  D.  ff.  de  appeUat. 

In  Englliih  Law  (sometimes  called  libel- 
ltt3  conventionalis),  A  bill.  Braoton,  fol. 
112. 

LIBELLUS  FAMOSUS  (LatV.  A 
libel ;  a  defamatory  writing.  L.  15,  D.  de 
poen. ;  Vocab.  Jur.  TJtr.  sub  *^famo9U8.**  It 
may  be  without  writing:  as,  by  signs,  pic- 
tures, etc.    5  Rep.  defamosis  libeUis, 

LIBOR  (Lat.).  In  Civil  Law.  A  book, 
whatever  the  material  of  which  it  is  made; 
a  principal  subdivision  of  a  literary  work: 
thus,  the  Pandects,  or  Digest  of  the  Civil  Law, 
is  divided  into  fifty  boolu.    L.  52,  D.  de  Ugai. 

In  CivU  and  Old  Zhigllsh  Law.  Free: 
e,g,  a  free  (liber)  bull.  Jacobs.  Exempt 
from  service  or  jurisdiction  of  another.  Law 
Fr.  &  Lat.  Diet.:  e,g,  a  free  (liber)  man.  L. 
3,  D.  de  statu  hominum, 

LIBER  ASSISARUM  (Lat).  The 
book  of  assigns  or  pleas  of  the  crown ;  being 
the  fifth  part  of  the  Year-Books. 

LIBER  FEUDORUM  (Lat.).  A  code 
of  the  feudal  law,  which  was  compiled  by  di- 
rection of  the  emperor  Frederick  6arbarossa, 
and  published  in  Milan,  in  1170.  It  was 
called  the  Liber  Fetidorum,  and  was  divided 
into  five  books,  of  which  the  first,  second,  and 
some  fragments  of  the  others  still  exiftt,  and  are 
printed  at  the  end  of  all  the  modem  editions 
of  the  Corpus  Juris  Civilis.  Qiannone,  b. 
13,  c.  3;  Cruise,  Dig.  prel.  diss.  c.  1,  2  31. 

LIBER  HOMO  (Lat.).  A  free  man;  a 
freeman  lawfully  competent  to  act  as  juror. 
Ld.  Raym.  417 ;  Kebl.  563. 

In  London,  a  man  can  be  a  liber  homo 
either — 1,  by  service,  as  having  served  his  ap- 
prenticeship ;  or,  2,  by  birthright,  being  a  son 
of  a  liber  Jumo;  or,  3,  by  redemption,  i.e.  allow- 
ance of  mayor  and  aldermen.  8  Rep.,  Case  of 
City  of  London.  There  was  no  intermediate 
state  between  vUlein  and  liber  homo,  Fleta, 
lib.  4,  c.  11,  {  22.  But  a  liber  homo  could  be 
vassal  of  another.     Bract,  fol.  25. 

In  Old  European  Law.  An  allodial  pro- 
prietor, as  opposed  to  a  feudatory.  Calvinus, 
Lex,  Alode. 

LIBER  JUDICIARUM  (Lat).  The 
book  of  judgment,  or  doom-book.  The  Saxon 
Domboc.  Conjectured  to  be  a  book  of  statutes 
of  ancient  Saxon  kings.  See  Jacob,  Domboc; 
1  Sharswood,  Blackst.  Comm.  64. 

LIBER  ET  LEGALIS  HOMO  (Lat.). 
A  free  and  lawful  man.  One  worthy  of  being 
a  juryman :  he  must  neither  be  infamous  nor 
a  bondman.  3  Sharswood,  Blackst.  Comm. 
340,  362 ;  Bracton,  fol.  14  6;  Fleta,  1.  6,  c. 
25,84;  1.  4,  C.5,  {4 

LIBERATE  (Lat.).  In  English  Prao- 
tioe.  A  writ  which  issues  on  lands,  tene- 
ments, and  chattels,  being  returned  under  an 


extent  on  a  statute  staple,  commanding  the 
sherifiT  to  deliver  them  to  the  plaintiff,  by  the 
extent  and  appraisement  mentioned  in  the 
writ  of  extent  and  in  the  sheriff's  return 
thereto.  See  C omy ns.  Dig.  Sia>hUe  Staple  ( D  6 ) • 

LIBERATION.  In  Civil  Law.  The 
extinguishment  of  a  contract,  by  which  he  who 
was  bound  becomes  free  or  liberated.  Wolff, 
Dr.  de  la  Nat.  {  749.  Synonymous  with  pay- 
ment   Dig.  50.  16.  47. 

LIBERTI,  LIBERTINI.  In  Roman 
Law.  The  condition  of  those  who,  having 
been  slaves,  had  been  made  free.  1  Brown, 
Civ.  Law,  99. 

There  is  some  distinotion  between  these  words. 
By  libertu9  was  underBtood  the  freedman  when 
ooniidered  in  relation  to  hii  patron,  who  had  be- 
stowed liberty  upon  him ;  and  he  was  called  liber- 
ftniM  when  considered  in  relation  to  the  state  he 
oooupied  in  society  subsequent  to  his  manumission. 
Le^.  El.  Dr.  Rom.  {  93. 


(Lat.  liber f  free ;  libertas,  free- 
dom, liberty).  Freedom  from  restraint.  The 
facultv  of  willing,  and  the  power  of  doing 
what  nas  been  willed,  without  influence  from 
without. 

A  privilege  held  by  ^ant  or  prescription, 
by  wnich  some  men  enjoy  greater  privileges 
than  ordinary  subjects. 

A  territory  with  some  extraordinary  privi- 
lege. 

A  part  of  a  tovm  or  city:  as,  the  Northern 
Liberties  of  Philadelphia.     See  Faubouro. 

Civil  liberty  is  the  greatest  amount  of  abso- 
lute liberty  which  can  in  the  nature  of  things 
be  equally  possessed  by  every  citizen  in  a 
state. 

The  term  is  frequently  used  to  denote  the 
amount  of  absolute  liberty  which  is  actually 
enjoyed  by  the  various  citizens  under  the 
government  and  laws  of  the  state  as  admi- 
nistered.    1  Blackstone,  Comm.  125. 

The  fullest  political  liberty  furnishes  the 
best  possible  guarantee  for  civil  liberty. 

Lieber  defines  civil  liberty  as  guaranteed 
protection  against  interference  with  the  inte- 
rests and  rights  held  dear  and  important  by 
large  classes  of  civilized  men,  or  by  all  the 
members  of  a  state,  together  with  an  effec- 
tual share  in  the  making  and  administration 
of  the  laws,  as  the  best  apparatus  to  secure 
that  protection,  including  Blackstone's  divi- 
sions of  civil  and  politicu  under  this  head. 

Natural  liberty  is  the  ri^ht  which  nature 
gives  to  all  mankind  of  disposing  of  their 
persons  and  property  after  the  manner  they 
judge  most  consonant  to  their  happiness,  en 
condition  of  their  acting  within  the  limits  of 
the  law  of  nature  and  so  as  not  to  interfere 
with  an  equal  exercise  of  the  same  rights  by 
other  men.  Burlam.  c.  3,  2  15 ;  1  Blackstone, 
Comm.  125.  It  is  called  by  Lieber  socicU  lib- 
erty, and  is  defined  as  the  protection  of  unre- 
strained action  in  as  high  a  degree  as  the 
same  claim  of  protection  of  each  individual 
admits  of. 

Personal  liberty  consists  in  the  power  of 
locomotion,  of  changing  situation,  or  remov- 


LIBERTT 


43 


LIBERTY 


in^  one's  person  to  whatever  place  one's  in- 
elinatSon  may  direct,  without  imprisonment 
or  restraint  unless  by  due  course  of  law.  1 
Blackstone,  Comm.  1^4. 

Poliiieal  liberty  is  an  effectual  share  in  the 
making  and  administration  of  the  laws.  Lie- 
ber,  Ciy.  lib. 

2*  Liberty,  in  its  widest  sense,  means  the  fa- 
eulty  of  willing,  and  the  power  of  doing  what  has 
been  willed  without  influence  from  without.  It 
memos  self-determination,  unrestrainedness  of  ac- 
tion. Thus  defined,  one  being  only  can  be  abso- 
lutely free, — ^namely,  God.  So  soon  as  we  apply  the 
wurd  liberty  to  spheres  of  human  action,  the  term 
reeeires  a  relative  meaning,  because  the  power  of 
m  in  is  limitedj  he  is  subject  to  constant  influences 
from  without.  If  the  idea  of  unrestrainedness  of  ac- 
tion is  applied  to  the  social  state  of  man,  it  receives 
B  limitaUon  still  greater,  since  the  equal  claims  of 
unrestrained  action  of  all  necessarily  involves  the 
i*ioa  of  protection  against  interference  by  others. 
We  thus  come  to  the  definition,  that  liberty  of  so- 
ciaI  man  consists  in  the  protection  of  unrestrained 
action  in  wa  high  a  degree  as  the  same  claim  of 
pr  >tection  of  each  individual  admits  of,  or  in  the 
mjdt  eflicient  protection  of  his  rights,  claims,  inte- 
naiSf  as  man  or  citizen,  or  of  his  humanity,  mani- 
fetted  as  a  social  being.  (See  Kioht.)  The  word 
liberty,  applied  to  men  in  their  political  state,  may 
be  viewed  with  reference  to  the  state  as  a  whole, 
and  in  this  case  means  the  independence  of  the 
state,  of  other  states  (see  AuroiroMr),*  or  it  may 
have  reference  to  the  relation  of  the  citizen  to  the 
government,  in  which  case  it  is  called  political  or 
eiril  liber^;  or  it  may  have  reference  to  the  status 
of  a  man  as  a  political  being,  contradistinguished 
from  him  who  is  not  considered  master  over  his 
body,  willy  or  lahor, — the  slave.  This  is  called 
personal  liberty,  which,  as  a  matter  of  course,  in- 
oladee  freedom  from  prison. 

8«  Lieber,  in  his  work  on  Civil  Liberty,  calls 
that  system  which  was  ev< lived  in  England,  and 
forms  the  basis  of  liberty  in  the  countries  settled 
by  English  people,  Anglican  liberty.  The  princi- 
pal guarantees,  according  to  him,  are : — 

L  National  independence.  There  must  be  no 
foreign  interference.  The  country  must  have  the 
right  and  power  of  establishing  the  government  it 
thinks  best. 

IL  Individual  liberty,  and,  as  belonging  to  it, 
personal  liberty,  or  the  great  habeas-corpus  prin- 
eiple,  and  the  prohibition  of  general  warrants  of 
arrest    The  right  of  bail  belongs  also  to  this  head. 

IIL  A  well-seonred  penal  trial,  of  which  the 
most  important  is  trial  for  high  treason. 

IV.  The  freadom  of  communion,  locomotion,  and 
emigration. 

Y.  Liberty  of  conscience.  The  United  States 
er>nstitntion  and  the  oonstitutions  of  all  the  states 
have  provisions  prohibiting  any  interference  with 
the  chnreh. 

4.  VL  Protection  of  individual  property,  which 
requires  unrestrained  action  in  producing  and  ex- 
changing, the  prohibition  of  unfair  monopolies, 
commeroial  freedom,  and  the  guarantee  that  no 
property  shall  be  taken  except  in  the  course  of 
law,  the  principle  that  taxation  shall  only  be  with 
the  consent  of  the  tax-payer,  and  for  short  periods 
only,  and  the  exclusion  of  confiscation. 

VIL  Snpremaey  of  the  law.  The  law  must  not, 
however,  violate  any  superior  law  or  civil  princi- 
ple, nor  must  it  be  an  expott/aeto  law.  The  ex- 
•eative  must  not  possess  the  power  of  declaring 
martial  law,  which  is  merely  a  suspension  of  all 
law.  In  extreme  cases,  parliament  in  England 
and  eongresa  in  the  United  States  pass  an  act  sus- 
paading  the  habeas  corpus  act. 


VIIL  Every  otBcer  must  be  responsible  to  the 
affected  person  for  the  legality  of  his  act ;  and  no 
act  must  be  done  for  which  some  one  is  not  re- 
sponsible. 

IX.  It  has  been  deemed  necessary  in  the  Bill  of 
Rights  and  the  American  constitution  specially  to 
refer  to  the  quartering  of  soldiers  as  a  dangeroua 
weapon  in  .the  hands  of  the  executive. 

6*  X.  The  forces  must  be  strictly  submitted  to 
the  law,  and  the  citizen  should  have  the  right  to 
bear  arms. 

XI.  The  right  of  petitioning,  and  the  right  of 
meeting  and  considering  public  matters,  and  of 
organising  into  associations  for  any  lawful  pur- 
poses, are  important  guarantees  of  civil  liberty. 

The  following  guarantees  relate  more  especially 
to  the  government  of  a  free  oonntiy  and  the  chi^ 
racter  of  its  polity : 

XII.  Publicity  of  public  business  in  all  its 
branches,  whether  legislative,  judicial,  written,  or 
oral. 

XIII.  The  supremacy  of  the  law,  or  the  protec- 
tion against  the  absolutism  of  one,  of  several,  or 
of  the  majority,  requires  other  guarantees.  It  is 
necessary  that  the  public  funds  be  under  close  and 
efficient  popular  control ;  they  should  therefore  be 
chiefly  in  the  hands  of  the  popular  branch  of  the 
legislature,  never  of  the  executive.  Appropria- 
tions should  also  be  for  distinct  purposes  and  short 
times. 

6.  XIY.  It  is  further  necessary  that  the  power 
of  making  war  reside  with  the  people,  and  not 
with  the  executive.  A  declaration  of  war  in  the 
United  States  is  an  act  of  congress. 

XV.  The  supremacy  of  the  law  requires,  also, 
not  only  the  protection  of  the  minority,  but  the 
protection  of  the  majority  against  the  rule  of  a 
factious  minority  or  cabal. 

XVI.  The  majority  and,  through  it,  the  people 
are  protected  by  the  principle  that  the  administra- 
tion is  founded  on  party  principles. 

XVII.  A  very  important  guarantee  of  liberty  ii 
the  division  of  government  into  three  distinct  func- 
tions,— legislative,  administrative,  and  judiciaL 
The  union  of  these  is  absolutism  or  despotism  on 
the  one  hand,  and  slavery  on  the  other. 

XVIII.  As  a  general  rule,  the  principle  prevails 
in  Anglican  liberty  that  the  executive  may  do  what 
is  positively  allowed  by  fundamental  or  other  law, 
and  not  all  that  which  is  not  prohibited. 

7*  XIX.  The  supremacy  of  the  law  requires 
that,  where  enacted  constitutions  form  the  funda- 
mental law,  there  be  some  authority  which  can 
pronounce  whether  the  legislature  itself  has  or  has 
not  transgressed  it.  This  power  must  be  vested  in 
courts  of  law. 

XX.  There  is  no  guarantee  of  liberty  more  im- 
portant and  more  peculiarly  Anglican  than  the  re- 
presentative government.  See  Lieber,  Civ.  Lib.  p. 
168. 

In  connection  with  this,  a  very  important  ques- 
tion is,  whether  there  should  be  direct  elections  by 
the  people,  or  whether  there  should  be  double  elec- 
tions. The  Anglican  principle  favors  simple  elec- 
tions; and  double  elections  have  often  been  re- 
sorted to  as  the  very  means  of  avoiding  the  object 
of  a  representative  government. 

The  management  of  the  elections  should  also  be 
in  the  hands  of  the  voters,  and  government  espe- 
cially should  not  be  allowed  to  interfere. 

Representative  bodies  must  be  free.  They  must 
be  freely  chosen,  and,  when  chosen,  act  under  no 
threat  or  violence  of  the  executive  or  any  portion 
of  the  people.  They  must  be  protected  as  repre- 
sentative bodies;  and  a  wise  parliamentary  law 
and  usage  should  secure  the  rights  of  each  mem-^ 
her  and  the  elaboration  of  the  law. 

A  peculiar  protection  is  afforded  to  members  of 
the  legislature  in  England  and  the  United  States^ 


LIBERTY 


44 


LIBERTY  OF  SPEECH 


by  their  freodom  from  arretty  ezoept  for  oertam 
f  pecified  orimea. 

8*  Every  member  must  posBesB  the  right  to  pro- 
pose any  meosnre  or  resolution. 

Not  only  must  the  legislature  be  the  judge  of  the 
right  each  member  has  to  his  seat,  but  the  whole 
internal  management  belongs  to  itself.  It  is  indis- 
pensable that  it  possess  the  power  and  privileges  to 
protect  its  own  dignity. 

The  principle  of  two  houses,  or  the  bicameral 
system,  is  an  equally  efficient  guarantee  of  liberty, 
by  excluding  impassioned  legislation  and  embody- 
ing in  the  law  the  collective  mind  of  the  legisla- 
ture. 

XXI.  The  independence  of  the  law,  of  which  the 
independence  of  the  judiciary  forms  a  part,  is  one 
of  the  main  stays  of  civil  liberty.  It  requires  "  a 
living  common  law,  a  clear  division  of  the  judi- 
ciary from  other  powers,  the  public  accusatorial 
process,  the  independence  of  the  judge,  the  trial 
by  jury,  and  an  independent  position  of  the  advo- 
cate." See  Lieber,  Civil  Liberty  and  Self-Govem- 
Bient,  pp.  208-250. 

0.  XXII.  Another  constituent  of  our  liberty  is 
local  and  institutional  self-government  It  arises 
out  of  a  willingness  of  the  people  to  attend  to  their 
own  affairs,  and  an  unwillingness  to  permit  of  the  in- 
terference of  the  executive  and  administration  with 
them  beyond  what  it  necessarily  must  do,  or  which 
cannot  or  ought  not  to  be  done  by  self-action.  A 
pervading  self-government,  in  the  Anglican  sense, 
is  organic :  it  consists  in  organs  of  combined  self-^ 
action,  in  institutions,  and  in  a  systematic  connec- 
tion of  these  institutions.  It  is,  therefore,  equally 
opposed  to  a  disintegration  of  society  and  to  des- 
potism. 

American  liberty  belongs  to  the  great  division  of 
Anglican  liberty,  and  is  founded  upon  the  checks, 
guarantees,  and  self-government  of  the  Anglican 
race.  The  following  features  are,  however,  pecu- 
liar to  American  liberty :  republican  federalism, 
strict  separation  of  the  state  from  the  church, 
greater  equality  and  acknowledgment  of  abstract 
rights  in  the  citizen,  and  a  more  popular  or  demo- 
cratic cast  of  the  whole  polity.  With  reference  to 
the  last  two  may  be  added  these  further  character- 
istics: 

10.  We  have  everywhere  established  voting  by 
ballot.  The  executive  has  never  possessed  the 
power  of  dissolving  or  proroguing  the  legislature. 
The  list  of  states  has  not  been  closed.  We  admit 
foreigners  to  the  rights  of  citizenship,  and  we  do 
not  believe  in  inalienable  allegiance.  There  is  no 
attainder  of  blood.  We  allow  no  ex  pott  facto 
laws.  American  liberty  possesses,  also,  as  a  chib- 
racteristic,  the  enacted  constitution,— distinguish- 
ing it  from  the  English  polity,  with  its  accumula- 
tive constitution.  Our  legislatures  are,  therefore, 
not  omnipotent,  as  the  British  Parliament  theoreti- 
cally is ;  but  the  laws  enacted  by  them  may  bo  de- 
clared by  the  supreme  courts  to  conflict  with  the 
constitution, — as  unconstitutional. 

The  liberty  sought  for  by  the  French,  as  a  pecu- 
liar system,  is  founded  chiefly,  in  theory,  on  tho 
idea  of  equality  and  the  abstract  rights  of  man. 
(Rousseau's  Social  Contract.)  Lieber  calls  this 
system — if  indeed  that  which  has  never  yet  come 
to  be  established  as  on  enduring  reality,  with  true 
vitality,  can  be  called  a  system — Galilean  liberty, 
to  contradistinguish  it  from  Anglican  liberty. 

11.  Very  few  works  have  been  written  that 
treat,  exclusively  of  civil  liberty ;  but  liberty  has 
been  more  or  less  comprehensively  treated  in  many 
works  in  which  the  great  topics  of  government  or 
the  rights  of  Individuals  or  nations  have  been  dis- 
cussed. Aristotle's  Politics;  W.  Fortescue,  De  Lau- 
dibus  Legum  Angliss ;  Hooker,  The  Laws  of  Eccle- 
siastical Polity;  Locke  on  Government;  Algernon 
Sidney,  BisoouiflM  on  Government  (the  great  book 


which,  together  with  Montesquieu's  Spirit  of  Laws, 
may  be  said  to  have  furnished  the  chief  food  on 
which  the  minds  of  our  most  distinguished  revolu- 
tionary framers  and  legislators  were  reared).  As 
to  Montesquieu's  Esprit  des  Lois,  the  student  ought 
to  combine  with  it  the  Critical  Commentary,  by 
Count  Destutt  de  Tracy,  first  published  in  Phila- 
delphia in  1811,  and,  if  wo  are  rightly  informed, 
adopted  by  Mr.  Jefferson  as  a  political  text-book 
for  the  University  of  Virginia.  There  is  a  German 
translation  of  Destutt  de  Tracy,  with  additional 
notes  and  criticisms,  by  C.  F.  Morstadt,  Heidel- 
berg, 1820 ;  Locke,  Two  Treatises  on  Government : 
the  best  English  edition  of  De  Lolme  on  the  Brit- 
ish Constitution ;  the  Works  of  Jeremy  Bentham : 
llallam.  Constitutional  History  of  England;  Creaay, 
Rise  and  Progress  of  the  English  Constitution ; 
Rousseau,  Contrat  Social  (in  connection  with  it, 
Lorimer's  Political  Progress  not  necessarily  Demo- 
cratic); Guizot,  especially  his  Democracy ;  Jona- 
than Elliot;  the  Debates  in  the  several  State  Con- 
ventions on  the  Adoption  of  the  Federal  Constitu- 
tion, together  with  the  Journal  of  the  Federal  Con- 
vention, as  reported  by  James  Madison ;  John 
Adams'  Defence  of  the  Constitution  of  the  United 
States;  The  Federalist,  by  Hamilton  and  Madison ; 
George  T.  Curtis,  History  of  the  Origin,  Formation, 
and  Adoption  of  the  Constitution  of  the  United 
States;  Story's  Commentaries;  Sismondi,  Histoire 
de  la  Renaissance  de  la  Libert^  en  Italic,  and  his 
History  of  the  Italian  Republics  in  the  Middle  Ages ; 
Lieber's  Political  Ethics;  Whewell's  ElemenU  of 
Morality,  including  Polity ;  all  those  portions  of  the 
great  writers  on  the  Law  of  Nations  where  human 
rights  are  discussed.  For  criticism  of  political 
literature  and  a  comprehensive  enumeration  of  po- 
litical writers,  we  most  refer  the  student  to  Robert 
von  Mohl,  History  and  Literature  of  Political  Sci- 
ences, 3  vols.  Erlangen,  1858. 

LIBERTT    OF    THB    PRXS8S.     The 

right  to  print  and  publish  the  truth,  from 
g«Mxi  motives  and  tor  justifiable  ends.  3 
Johns.  Cas.  N.  Y.  394. 

This  right  is  secured  by  the  constitution 
of  the  United  States.  Amendments,  art.  1. 
The  abuse  of  the  right  is  punished  crimi- 
nally by  indictment,  civilly  Dy  action.  Se« 
Judge  Cooper,  Libel ;  Libel. 

LIBERTT  OF  SPEECH.  The  ri^ht  to 
public  support  in  speaking  facts  or  opinions. 

9«  It  is  providea  by  the  constitution  of  the 
United  States  that  members  of  congress  shall 
not  be  called  to  account  for  any  thing  said  in 
debate ;  and  similar  proyisions  are  contained 
in  the  constitutions  of  the  several  states  in 
relation  to  the  members  of  their  respective 
legislatures.  This  right,  however,  docs  not 
extend  beyond  the  mere  speaking;  for  if  a 
member  of  congress  were  to  reduce  his  speech 
to  writing  and  cause  it  to  be  printed,  it  would 
no  longer  bear  a  privileged  character,  and 
he  might  be  held  responsible  for  a  libel,  as 
any  other  individual.  See  Bacon,  Abr.  Libel 
(B);  Debate. 

3*  The  greatest  latitude  is  allowed  by  the 
common  law  to  counsel :  in  the  discharge  of 
his  professional  duty,  he  may  use  strong 
epithets,  however  derogatory  to  other  persona 
they  may  be,  if  pertinent  to  the  cause,  and 
stated  in  his  instructions,  whether  the  thing 
were  true  or  false.  But  if  he  were  mali- 
ciously to  travel  out  of  his  case  for  the  pur 
pose  of  slandering  another,  he  would  be  liable 
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to  an  action,  and  amenable  to  a  just,  and 
often  more  efficacious,  punishment,  inflicted 
by  public  oninion.  3  Chitty,  Pract  887. 
No  respectable  counsel  will  indulge  himself 
with  unjust  severitj;  and  it  is  doubtless 
the  duty  of  the  court  to  prevent  any  such 
abuse. 

LIBBRTTM  MARITAGItTM  (Lat.). 
In  Old  English  La'w.  Frank-marriaee 
q.v,).    2  Sharswood,  Blacksfc.  Comm.  115; 

ittleton,  2  17;  Bracton,  fol.  21. 

LIBBRUM  SBRVmUM.  Free  ser- 
Tice.  Serrice  of  a  warlike  sort  by  a  feuda- 
tory tenant;  sometimes  called  servitium  libe- 
mat  armorum.  Somner,  Gavelk.  p.  56; 
Jacob,  Law  Diet ;  4  Coke,  9. 

Service  not  unbecoming  character  of  free- 
men and  soldier  to  perform:  as,  to  serve  under 
the  lord  in  his  wars,  to  pay  a  sum  of  money, 
and  the  like.  2  Sharswood,  Blaokst.  Comm. 
CO.  The  tenure  of  free  service  does  not  make 
a  villein  a  free  man,  unless  homage  or  manu- 
mission precede,  any  more  than  a  tenure  by 
rillein  services  makes  a  freeman  a  villein. 
Bracton^  fol.  24. 

LIBBRT7M  TBNBMENTUM.  In 
Real  Law.  Freehold.  Frank-tenement  2 
Bouvier,  Inst.  n.  1690;  1  Washburn,  Real 
Prop.  46. 

In  Pleading.  A  plea  in  justification  by 
the  defendant  in  an  action  of  trespass,  by 
which  he  claims  that  he  is  the  owner  of  the 
close  described  in  the  declaration,  or  that  it 
is  the  freehold  of  some  third  person  by  whose 
command  he  entered.  2  Salk.  453;  7  Term, 
335 ;  1  Wms.  Saund.  299  b,  note. 

It  has  the  effect  of  compelling  the  plaintiff 
to  a  new  assignment,  setting  out  the  abuttals 
where  he  has  the  locus  in  quo  only  generally 
m  his  declaration,  11  £a^  51,  72;  16  id. 
343;  1  Bamew.  i  C.  489;  or  to  set  forth 
tenancy  in  case  he  claims  as  tenant  of  the 
defendant,  or  the  person  ordering  the  tres- 
pass. 1  Saond.  299  6.  It  admits  possession 
bj  the  plaintiff,  and  the  fact  of  the  commis- 
sion of  a  trespass  as  chareed.  2  M'Cord,  So. 
C.226.  *^  ^ 

LICBNCIADO.    In  Spanish  Law. 

Lawjrer  or  Advocate.  By  a  decree  of  the 
SiMuiish  government  of  6tb  November,  1843, 
it  was  declared  that  all  persons  who  have 
obtained  diplomas  of  "  Licentiates  in  Juris- 
prudence"  nom  any  of  Uie  literary  universi- 
ties of  Spain  are  entitled  to  practise  in  all 
the  oonrte  of  Spain  without  first  obtaining 
penniasion  hj  the  tribunals  of  justice. 

Their  title  is  furnished  them  by  the  minis- 
ter of  the  interior,  to  whom  the  universities 
forward  a  list  of  those  whom  they  think 
qoalifted. 

This  law  does  not  apply  to  those  already 
licensed,  who  may,  however,  obtain  the  bene- 
tt  of  it^  upon  sorrendering  their  license  and 
complying  witii  certiun  other  formalities  pre- 
•eribed  by  the  Uw. 

UCBRBB  (Lat.  lieere,  to  permit). 

In  Contrmots.    A  permission.    A  right 


given  by  some  competent  authority  to  do  an 
act  which  without  such  authority  would  be 
illegal. 

An  authority  to  do  a  particular  act  or  series 
of  acts  on  another's  land  without  possessing 
any  estate  therein.  1 1  Mass.  533 ;  4  Sandi. 
Ch.  N.  Y.  72 ;  1  Washburn,  Real  Prop.  148. 

The  written  evidence  of  the  grant  of  such 
right. 

An  executed  license  exists  when  the  licensed 
act  has  been  done. 

An  executory  licejise  exists  where  the 
licensed  act  has  not  been  performed. 

An  express  license  is  one  which  is  granted 
in  direct  terms. 

An  implied  license  is  one  which  is  presumed 
to  have  been  given  from  the  acts  of  the  party 
authorized  to  give  it. 

It  18  distinguished  fVom  an  eatement,  whioh  im- 
plies an  interest  in  the  land  to  he  affected,  and  a 
lent,  or  right  to  take  the  profits  of  land.  It  may 
be,  however,  and  often  is,  ooupled  with  a  grant  of 
some  interest  in  the  land  itself,  or  right  to  take  tha 
profiU.     1  Washbnm,  Real  Prop.  148. 

A'  license  may  he  hy  specialty,  2  Parsoni,  Contr. 
22;  by  parol,  13  Mees.  A  W.  Ezch.  888;  4  Maalt 
A  S.  562;  7  Barb.  N.Y.  4;  1  Washburn,  Real 
Prop.  148;  or  by  implication  firom  oironmstances^ 
as  opening  a  door  in  response  to  a  knock.  Hob. 
62 ;  2  Greenleaf,  Ev.  J  427. 

ft.  It  may  be  granted  by  the  owner,  or,  in 
many  cases,  by  a  servant.  Croke  Eliz.  246 ; 
2  Qreenleaf,  £v.  i  427. 

An  executorv  license  may  be  revoked  at 
the  pleasure  of  the  grantor.  1  Washburn^ 
Real  Prop.  148.  In  general,  a  mere  licens<» 
may  be  revoked  at  the  grantor's  pleasure,  11 
Mass.  43S ;  15  Wend.  N.  Y.  380 ;  although 
the  licensee  has  incurred  expense.  10  Conn. 
378 ;  23  id,  223 ;  3  Du.  N.  t.  356 ;  11  Mete. 
Mass.  251 ;  2  Gray,  Mass.  302 ;  24  N.  H. 
364;  13  uf.  264;  4  Johns.  N.  Y.  418;  3 
Wise.  117 ;  1  Dev.  &  B.  No.  C.  492 ;  13  Mees. 
&  W.  Ezch.  838 ;  37  £ng.  L.  &  £q.  489 ;  5 
Bamew.  &  Ad.  1.  But  see  14  Serg.  &  R. 
Penn.  267.  Not  so  a  license  closely  coupled 
with  a  transfer  of  title  to  personal  property. 
8  Mete.  Mass.  34 ;  11  Conn.  525 ;  13  Mees.  & 
W.  Exch.  856 ;  11  Ad.  &  E.  34. 

8«  An  executed  license  which  destroys  an 
easement  enjoyed  by  the  licenser  in  the 
licensee's  land,  cannot  be  revoked.  9  Mete. 
Mass.  395 ;  2  Gray,  Mass.  302 ;  2  Gill,  Md. 
221 ;  3  Wise.  124 ;  3  Du.  N.  Y.  255 ;  7  Bingh. 
682 ;  3  Bamew.  &  C.  332 ;  5  id.  221. 

The  efiect  of  an  executed  license,  though 
revoked,  is  to  relieve  or  excuse  the  licensee 
from  liability  for  acts  done  properly  in  pursu- 
ance thereof  and  their  consequences.  6  Du. 
N.  Y.  363 ;  22  Barb.  N.  Y.  336 ;  18  Pick. 
Mass.  569;  2  Gray,  Mass.  302;  10  Conn. 
378;  13N.H.264;  7uf.237;  7  Taunt  374; 
5  Bamew.  A  C.  221. 

The  licensee's  impTovements  on  lands  with- 
out coDopensation,  in  equity.  3  Wise.  117; 
Story,  Eq.  Jar.  {  1237 ;  Angell«  Wat.  Couiy 
{318. 

In  International  Law.    Permission 

granted  by  a  belligerent  state  to  its  ovm  sub* 

I  jecta,  or  to  the  subjects  of  the  enemy,  to 
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earry  on  a  trade  interdioted  by  war.  Whea- 
ton,  Int.  Law,  475. 

4«  Licenses  operate  as  a  dispensation  of 
the  rules  of  war,  so  far  as  its  provisions  ex- 
tend. They  are  siricH  juriSf  but  are  not  to 
be  construed  with  pedantic  aocaracr.  Whea- 
ton,  Int.  Law,  476 ;  1  Kent,Gomm.  5th  ed.  163 
n. ;  4  G.  Rob.  Adm.  8.  They  can  be  granted 
only  by  the  soTereign  authority,  or  by  those 
delegated  for  the  purpose  by  special  commis- 
sion. 1  Dods.  Aam.  226 ;  Stew.  Adm.  367. 
They  constitute  a  ground  of  capture  and  con- 
fiscation oer  86  by  the  adverse  belligerent 
party.     Wheaton,  Int.  Law,  475. 

In  Patent  Law.     See  Patbnts. 

In  Pleading.  A  plea  of  justification  to 
an  action  of  trespass,  that  the  defendant  was 
authorized  by  the  owner  of  the  freehold  to 
commit  the  trespass  complained  of. 

A  license  must  be  specially  pleaded  to  an 
action  of  trespass.  2  T^Brm,  1^  but  may  be 
given  in  evidence  in  an  action  on  the  case. 
2  Mod.  6 ;  8  East,  308. 

LICENTIA  CONCORDANDI  (Lat. 
leave  to  agreej.  One  of  the  formal  steps  in 
the  levying  a  nne.  When  an  action  is  brought 
for  the  purpose  of  levying  a  fine,  the  defend- 
ant, knowing  himself  to  oe  in  the  wrong,  is 
supposed  to  make  overtures  of  accommoda- 
tion to  the  plaintiff,  who  accepts  them,  but^ 
having  given  pledges  to  prosecute  his  suit, 
applies  to  the  court,  upon  the  return  of  the 
writ  of  covenant,  for  leave  to  make  the  matter 
up :  this,  which  is  readily  granted,  is  called 
the  licentia  concordandu  5  Coke,  39;  Cruise, 
Dig.  tit.  35,  c.  2,  22. 

LICENTIA  LOQTTENDL    Imparlance. 

LICENTIA  SUROENDI.  In  Old 
English  Law.  Liberty  of  rising.  A  liberty 
or  space  of  time  ^iven  by  the  court  to  a 
tenant,  who  is  essoined,  de  malo  lecti,  in  a 
real  action,  to  arise  out  of  his  bed.  Also,  the 
writ  thereupon.  If  the  demandant  can  show 
that  the  tenant  was  seen  abroad  before  leave 
of  court,  and  before  being  viewed  by  the 
knights  appointed  by  the  court  for  that  pur- 
pose, such  tenant  shall  be  taken  to  be  deceit- 
lully  essoined,  and  to  have  made  default, 
Bracton,  lib.  5 ;  Flcta,  lib.  6,  c.  10. 

LICENTIA  TRAN8FRBTANDL     A 

writ  or  warrant  directed  to  keeper  of  port  of 
Dover,  or  other  seaport,  commanding  nim  to 
let  the  person  who  has  this  license  of  the  king 
pass  over  sea.    Reg.  Orig.  93. 

LICENTIOUSNESS.  The  doing  what 
one  pleases,  without  regard  to  the  ri^ts  of 
others.  It  differs  from  liberty  in  this,  that 
the  latter  is  restrained  by  natural  or  positive 
law,  and  consists  in  doing  whatever  we  please 
not  inconsistent  with  the  rights  of  others, 
whereas  the  former  does  not  respect  those 
rights.    Wolff.  Inst.  {  84. 

LICET  (Lat.).  It  is  lawful;  not  forbid- 
den by  law. 

Id  omne  Iteitum  est,  quod  non  tat  legibut  prohihi- 
tarn,  quamobremf  qwkd,  lege  permittentt,  jUy  pamam 
«o«  flMTvficr.    Liom%  dimmnu  {nod  WgihuM^  mori&iM, 


tiueteiififTiM  0OMee<ltl«r.  Cie.  Philip.  IS;  L.  42,  B. 
ff.  dt  ritv  nupU  Eat  aliquid  quod  non  oporUai; 
tanuiai  licet;  qutcquod  vero  non  licet  eerie  non 
oporteL     L.  veroum  opoHere,  ff.  de  verb,  et  rer,  eign. 

Although.  Calvinus,  Lex.  An  averment 
that  **  although  such  a  thing  is  done  or  not 
done,"  is  not  implicative  of  the  doing  or  not 
doing,  but  a  direct  averment  of  it.  Plowd. 
127. 

LICET  82IPinS  REQUISITUS  (al- 
though often  requested).  In  Pleading.  A 
formal  allegation  in  a  declaration  that  the 
defendant  has  been  often  requested  to  per- 
form the  acts  the  non-performance  of  which 
is  complained  of. 

It  is  usually  alleged  in  the  declaration  that 
the  defendant,  licet  sctpius  requinituSf  etc.,  he 
did  not  perform  the  contract  the  violation  of 
which  is  the  foundation  of  the  action.  This 
allegation  is  generally  sufficient  when  a  re- 
quest is  not  parcel  of  the  contract.  Indeed, 
in  such  cases  it  is  unnecessary  even  to  lay  a 
eeneral  request;  for  the  bringicyg  of  the  suit 
18  itself  a  sufficient  request.  1  i^und.  33,  n. 
2 ;  2  ta.  118,  note  3 ;  Plowd.  128 ;  1  Wils. 
33 ;  2  H.  Blackst  131 :  1  Johns.  N.  T.  Caa. 
99,  319;  7  Johns.  N.  Y.  462;  18  id.  485 ;  3 
Maule  &  S.  150.    See  Demand. 

LICITACION.    In  Spanish  Law.    The 

sale  made  at  public  auction  by  co-proprietors, 
or  co-heirs,  of  their  joint  property  which  is 
not  susceptible  of  being  advantageously  di- 
vided in  kind. 

LIDFORD  LATTSr.    See  Lynch  Law. 

LIEGE  (from  liga,  a  bond,  or  litis,  a  man 
wholly  at  command  of  his  lord.  Blount). 
In  Feudal  Law.  Bound  by  a  feudal  tenure ; 
bound  id  allegiance  to  the  lord  paramount, 
who  owned  no  superior. 

The  term  was  applied  to  the  lord,  or  liege  lord, 
to  whom  allegianoe  was  due,  since  he  was  bound  to 
protection  and  a  just  government,  and  also  to  the 
feadatory,  liegeman,  or  subject  boand  to  allegianoe, 
for  he  was  bound  to  tribute  and  dne  snbjeotion. 
34  A  35  Hen.  YIII.  So  h'egee  are  the  king's  snb- 
iects.  Stat  8  Hen.  YI.  o.  10 ;  14  Hen.  VIII.  o.  2. 
So  in  Scotland.  Bell,  Diet  Bnt  in  ancient  times 
private  persons,  as  lords  of  manors,  had  their  liegee, 
Jacob,  Law  Diet;  1  Sharswood,  Blaokst  Comm. 
367. 

Liege,  or  ligiue,  was  used  in  old  records  for  fiill, 
pure,  or  perfect:  e,g,  ligta  poteetae,  full  and  free 

{)ower  of  disposaL    Paroch.  Antiq.  2S0.    (Probably 
n  this  sense  derived  from  legitima.)    So  in  Scot> 
land.    See  Lisoa  Poustib. 

LIEGE  POUSTIE  [Legitima  Potestas), 
In  Scotch  Law.  That  state  of  health 
which  gives  a  person  full  power  to  dispose  of, 
mortis  causd,  or  otherwise,  his  heritable  pro- 
perty.   Bell,  Diet 

3*  A  deed  executed  at  time  of  such  state 
of  health,  as  opposed  to  a  death-bed  convey- 
ance. Id.  A  person  is  said  to  be  in  such 
state  of  health  (m  liege  poustie,  or  in  leaitima 
potestati)  when  he  is  in  his  ordinary  health 
and  capacity,  and  not  a  minor,  nor  cognosced 
as  an  idiot  or  madman,  nor  under  interdic- 
tion, y  Bell,  Comm.  85,  5th  ed. ;  6  dark  & 
F.  Hou.  L.  540. 
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A  hold  or  claim  which  one  person 
has  upon  the  property  of  another  as  a  security 
for  some  debt  or  charge. 

In  eyeiy  caM  in  which  property,  either  real  or 
personal,  is  charged  with  the  payment  of  a  debt  or 
daty,  oTery  raoh  eharge  may  be  denominated  a 
lien  on  the  property.  Whit.  Liens.  It  differs 
from  an  estmte  in  or  title  to  the  property,  as  it  may 
be  discharged  at  any  time  by  payment  of  the  sum 
for  which  the  lien  attaches.  It  differs  from  a  mort- 
gage in  the  fact  that  a  mortgage  is  made  and  the 
property  delivered,  or  otherwise,  for  the  express 
purpose  of  aeonrity ;  while  the  lien  attaches  as  in- 
cidental to  the  main  parpose  of  the  bailment,  or,  as 
in  case  of  a  jndgment,  by  mere  act  of  the  law,  with- 
out any  aet  of  the  party.  In  this  general  sense 
the  word  is  commonly  used  by  Bnglish  and  Ameri- 
can law  writers  to  include  those  preferred  or  pri- 
vileged daims  giren  by  statute  or  by  admiralty 
law,  and  which  seem  to  have  been  adopted  from 
the  eivii  law,  as  well  as  the  seonrity  existing  at 
common  law,  to  which  the  term  more  exactly  ap- 
plies. In  its  more  limited  as  well  as  commoner 
sense,  the  word  lien  indicates  a  mere  right  to  hold 
the  proper^  of  another  as  security;  or  it  is  the 
right  which  one  person  possesses,  in  certain  oases, 
of  detaining  property  placed  in  his  possession  be- 
longing to  another,  until  some  demand  which  the 
former  has  be  satisfied.  2  East,  235.  A  qualified 
right  which,  in  certain  cases,  may  be  exeroised  over 
the  property  of  another.  6  East,  25,  n.  A  lien  is  a 
right  to  hold.  2  Campb.  579.  A  lien  in  regard  to 
personal  property  is  a  right  to  detain  the  property 
till  some  claim  or  charge  is  satisfied.  Mete  Telr. 
67,  n.  e.  The  right  of  retaining  or  oontinuiog 
possession  till  the  price  ii  paid.  1  Parsons,  Mar. 
Law,  144. 

Common  Law  Lien 2*11 

Which  exist  by  law 2,  3 

By  usage. 3^  4 

By  express  agreement 5 

Bailments  of  various  kinds.... 6«8 

Requisites  to  create 9^  lO 

Waiver 10-12 

Chrfl  Law  Lien 13-15 

BqoiUble  Liens «. 17*20 

VariUme  Liens 21-32 

Of  shipper  of  goods .« 22 

Of  owner  and  charterer 23 

Of  master 25,26 

Of  seamen 2T 

Of  material  men 28 

Collision 30 

Ship's  husband 31 

Statutory  Liens 33-42 

Judgment  Lien :... 33-38 

Meehaaic's  Lien 39-42 

The  Common  Zaw  Lien.^  As  distin- 
gaished  from  the  other  claHses,  it  consists  in 
A  mere  right  to  retain  possession  until  the 
debt  or  charge  is  paid. 

In  the  ease  of  a  factor  an  apparent  exception  ex- 
ists, as  he  is  allowed  a  lien  on  the  proceeds  of  goods 
lold,  as  well  as  on  the  goods  themselves.  But  this 
leems  to  result  from  the  relation  of  the  parties 
•nd  the  purposes  of  the  bailment;  to  effectuate 
which,  and  at  the  same  time  give  a  security  to  the 
Isetor,  the  law  considers  the  possession,  or  right  to 
possession,  of  the  proceeds,  the  same  thing  as  the 
possession  of  the  ^ods  themselves. 

A  particular  lien  is  a  right  to  retain  the 
propertjF  of  another  on  account  of  labor  em- 
pbyed  or  money  expended  on  that  specific 
property.    Whitaker,  Liens,  9. 

A  general  lien  is  a  right  to  retain  the  pro> 


perty  of  another  on  account  of  a  general 
balance  due  from  the  owner.  3  Bos.  &  P. 
494. 

9.  Of  course,  where  a  eeneral  lien  exists,  a 
particular  lien  is  included. 

Particular  liens  constitute  the  oldest  class 
of  liens,  and  the  one  most  favored  by  the 
common  law.  4  Burr.  2221 ;  Dougl.  97 ;  3 
Bos.  &  P.  126.  'But  courts  ceased  to  origin- 
ate liens  at  an  early  period,  9  East,  426; 
while  general  liens  have  been  looked  upon 
with  jealousy,  being  considered  encroach- 
ments upon  the  common  law  and  founded 
solely  in  the  usage  of  and  for  the  benefit  of 
trade.  3  Bos.  &  P.  42, 26,  494.  Liens  either 
exist  by  law,  arise  from  usage,  or  are  created 
by  express  agreement. 

Lima  which  exist  by  the  common  law,  gene- 
rally arise  in  cases  of  bailment.  Thus,  a 
particular  lien  exists  whenever  goods  are  de- 
livered to  a  tradesman  for  the  execution  of 
the  purposes  of  his  trade  upon  them.  1  Atk. 
Ch.  228 ;  2  Rolle,  Abr.  92 ;  3  Maule  &  S.  167 ; 
14  Pick.  Mass.  332 ;  7  Barb.  N.  Y.  113.  And 
so,  where  a  person  is,  from  the  nature  of  his 
occupation,  under  a  legal  obligation  to  re- 
ceive and  be  at  trouble  or  expense  about  the 
personal  property  of  another,  in  every  such 
case  he  is  entitled  to  a  particular  lien  on  it. 
1  Esp.  109 ;  Ld.  Raym.  867 ;  6  Term,  17 ;  3 
Bos.  &  P.  42. 

8*  And  sometimes  a  lien  arises  where 
there  is  strictly  no  bailment.  Thus,  where  a 
ship  or  eoods  at  sea  come  fnto  possession  of 
a  party  by  finding,  and  he  has  oeen  at  some 
trouble  or  expense  about  them,  he  is  entitled 
to  retain  the  same  until  reimbursed  his  ex- 
penses. This  applies  only  to  t^e  salvors  of  a 
ship  and  cargo  preserved  from  peril  at  sea,  1 
Ld.  Raym.  393 ;  5  Burr.  2732;  8  East,  57 ;  16 
Penn.  St.  393,  and,  in  the  case  of  property  on 
shore,  where  a  specific  reward  is  o£rered  for 
the  restoration,  8  Qill,  Md.  218;  3  Mete. 
Mass.  352,  and  does  not  apply,  generally,  it 
is  said,  to  the  preservation  or  things  found 
upon  land.  2  H.  Blackst.  254 ;  2  W.  JBlackst. 
lfl7. 

Liens  which  arise  by  usage  are  usually 

feneral  liens,  and  the  usage  is  said  by  Whita- 
er  to  be  either  the  general  usage  of  trade, 
or  the  particular  usage  of  the  parties.  Whita- 
ker, Liens,  31. 

4«  The  usage  must  be  so  general  that  the 
party  delivering  the  goods  may  be  presumed 
to  have  knovm  it,  and  to  have  made  the  right 
of  lien  a  part  of  the  contract.  3  Bos.  &  P.  50. 
And  it  is  said  the  lien  must  be  for  a  general 
balance  arising  from  transactions  of  a  similar 
character  between  the  parties,  and  that  the 
debt  must  have  accrued  in  the  business 
of  the  party  claiming  the  lien,  Whitaker, 
Liens,  33;  and  see  1  Atk.  Ch.  223;  1  W. 
Blackst.  651 ;  and  it  seems  that  more  deci- 
sive proof  of  general  usage  is  reouired  in 
those  occupations  in  which  the  worxmen  arc 
required  to  receive  their  employment  when 
offered  them,  such  as  carriers.  6  Term,  14 ; 
6  East,  519 ;  7  id,  224.  But  where  a  general 
lien  has  been  onoe  established,  the  oonrto 
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will  not  allow  it  to  be  disturbed.  1  Esp.  109 ; 
3  id.  31. 

In  regard  to  a  general  lien  arising  from 
particular  usage  between  the  parties,  proof 
of  their  having  before  dealt  upon  the  basis 
of  such  a  lien  will  be  presumptiye  evidence 
that  they  continue  to  deal  upon  the  same 
terms.  1  Atk.  Ch.  235 ;  6  Term,  19.  If  a 
debtor,  who  has  already  pledged  property  to 
secure  a  loan,  borrow  a  lurther  sum,  it  will 
be  understood  that  the  creditor's  lien  is  for 
the  whole  debt.    2  Vem.  Ch.  691. 

5»  Liens  which  arise  Jrom  express  agre^ 
metU.  A  general  or  particular  lien  may  be 
acquired  in  any  case  by  the  express  agree- 
ment of  the  parties.  Croke  Gar.  271 ;  6 
Term,  14.  This  generally  happens  when 
goods  are  placed  in  the  hands  of  a  person  for 
the  execution  of  some  particular  purpose 
upon  them,  with  an  express  contract  that 
they  shall  be  considered  as  a  pledge  for  the 
labor  or  expense  which  the  execution  of  that 
purpose  may  occasion.    Or  it  exists  where 

Eroperty  is  merely  pawned  or  delivered  for 
are  custody  to  another,  for  the  sole  purpose 
of  being  a  security  for  a  loan  made  to  the 
owner  on  the  credit  of  it.  Whitaker,  Liens, 
27.  And  if  a  number  of  tradesmen,  not 
obliged  by  law  to  receive  the  goods  of  any 
one  who  oners,  for  the  purposes  of  their  trade, 
agree  not  to  receive  gooas  unless  they  may 
be  held  subject  to  a  general  lien  for  the 
balance  due  them,  and  tne  bailor  knows  this, 
and  leaves  the  goods,  the  lien  attaches.  6 
Term,  14 ;  3  Bos.  &  P.  42.  And  the  same  is 
true,  of  course,  of  an  individual  under  similar 
circumstances. 

6*  But  wh^  the  tradesman  is  obliged  to 
receive  employment  from  any  one  who  offers, 
a  mere  notice  will  not  be  enough  to  give  this 
lien  with  implied  assent,  but  express  assent 
must  be  shown.  6  Term,  14.  Among  the 
different  classes  who  have  liens  by  the  com- 
mon law,  in  the  absence  of  any  special  agree- 
ment, are — 

Innkeepers.  They  may  detain  a  horse  for 
his  keeping,  2  Ld.  Kaym.  366 ;  8  Mcxi.  173 ; 
6  Term,  141,  if  he  belong  to  a  guest,  11 
Barb.  N.  Y.  41 ;  but  not  sell  him,  F.  Moore, 
876  ;  Bacon,  Abr.  Inns  (D);  8  Mod.  173;  ex- 
cept by  custom  of  London  and  Exeter,  F. 
Moore,  876 ;  and  cannot  retake  the  horse  after 

fivinghimup.  8  Mod.  173;  Hob.  42;  Mete, 
elv.  67.  Tney  may  detain  the  goods  of  a 
traveller,  but  not  of  a  boarder.  8  Rich.  So. 
G.  423.  Their  lien  is  a  particular  lien.  9 
East,  433 ;  Croke' Gar.  2/ 1 ;  2  £.  D.  Smith, 
N.  Y.  195. 

Warehousemen  have  a  particular  lien.  18 
III.  286 ;  34  Eng.  L.  &  £q.  116 ;  31  Miss.  261 ; 
13  Ark.  437. 

Tailors  have  a  particular  lien.  Croke  Car. 
271;  9  East,  433. 

Common  carriers^  for  transportation  of 
goods,  1  Ld.  Ravm.  752;  6  East,  519;  7  id. 
224 ;  1,  Dougl.  Mich.  1 ;  Wright,  Ohio,  216 ; 
24  Me.  339;  but  not  if  the  goods  are  taken 
tortiousl^  from  the  owner's  possession,  where 
the  oamer  is  innocent;.  1  l)oagL  Mich.  1; 


2  Hall,  N.  Y.  561 ;  5  Gush.  Mass.  137  ;  canira, 
6  East,  519  ;  6  Whart.  Penn.  418 ;  and  on  a 
passenger  for  his  passage-money.  2  Gampb. 
o31.  Part  of  the  goods  may  be  detained  for 
the  whole  freight  of  goods  belonging  to  the 
same  person.    6  East,  622. 

Tf«  Bailees  for  hire^  generally,  lor  work  done 
by  them.  6  Term,  14;  3  Selwyn,  Nisi  P. 
U63;  4  Term,  260;  26  Miss.  182;  4  Wend. 
N.Y.292.   Awharfnger.   Ware,  Dist.  Gt.  354. 

An  agister  of  cattle  has  no  lien,  Croke  C&r. 
271 ;  nor  a  livery-stable  keeper,  2  Ld.  Raym. 
866 ;  6  East,  509 ;  35  Me.  153 ;  otherwise  ia 
Pennsylvania.    23  Penn.  St.  193. 

Attorneys  and  solicitors  have  a  lien  upon 
papers  of  their  clients,  12  Wend.  N.  Y.  261 ; 
2Aik.Vt.l62;  14Vt.485;  llN.n.l63^  11 
Miss.  225 ;  and  alefb  upon  judgments  obtained 
by  them,  20  Pick.  Mas8.  259 ;  2  Mete.  Mass. 
458 ;  10  Barb.  N.  Y.  67 ;  4  Sandf.  N.  Y.  661 ; 
Wright,  Ohio,  485 ;  30  Me.  152 ;  15  Vt.  544 ; 
not  in  Pennsylvania.  7  Penn.  St  376.  This 
lien  is  subject  to  some  restrictions.  Mete. 
Yelv.  67  /;  34  Me.  20;  21  N.  H.  339;  22 
Pick.  Mass.  210. 

Clerks  of  courts  have  a  li6n  on  papers  for 
their  fees.    3  Atk.  Ch.  727;  2  P.  Will.  460  ; 

2  Ves.  Ch.  111. 

Bankers  have  a  lien  on  all  securities  left 
with  them  by  their  employers.  5  Term,  488 ; 
1  Esp.  66 ;  3  Gilm.  Va.  233  ;  1  How.  234, 

8*  Factors  and  brokers  have  a  lien  on  goods 
and  papers,  3  Term,  119 ;  1  Johns.  Gas.  N. 
Y.437,n.;  8 Wheat.  268;  28Vt.ll8;  34  Me. 
582 ;  on  part  of  the  goods  for  the  whole  claim, 
6  East,  622 ;  34  Me.  582 ;  but  only  for  such 

foods  as  come  to  them  as  factors.    11  Eng. 
..  k  Eq.  528. 

The  vendor  of  goods^  for  the  price,  bo  long 
as  he  retains  possession.  7  East,  574 ;  1  H. 
Blackst.  363 ;  Ilob.  41 ;  2  Blackstone,  Comm. 
448;  2  Swan,  Tenn.  661;  6  McLean,  G.  C. 
472. 

Pawnees,  from  the  very  nature  6f  their  con- 
tract, 15  Mass.  408;  2  Vt.  309;  9  Wend.  N. 
Y.  345;  3  Mo.  219;  but  only  where  the 
pawner  has  authority  to  make  such  pledge. 

3  Atk.  Ch.  44;  2  Gampb.  336,  n.  A  pledge, 
even  where  the  pawnee  is  innocent,  does  not 
bind  the  owner,  unless  the  pawner  has  ao> 
thority  to  make  the  pledge.  Paley,  Ag.  151 ; 
1  Vem.  Ch.  407 ;  2  Stark.  21 ;  1  Mas.  G.  C. 
440;  2  Mass.  398;  4  Johns.  N.  Y.  103;  1 
Maule  k  S.  180.  The  pawnee  does  not  have 
a  general  lien.     15  Mass.  490. 

9*  Reqnlsites  as  to  Creation.  In  all 
these  cases,  to  give  rise  to  the  lien,  there  must 
have  been  a  delivery  of  the  property;  it  must 
have  come  into  the  possession  of  the  party 
claiming  the  lien,  or  his  agent.  3  Term,  1 19 ; 
6  East,  25,  n. 

A  question  may  arise  by  whom  the  delivery 
is  to  be  made.  iVnere  a  person,  in  pursuance 
of  the  authority  and  directions  of  the  owner  of 
property,  delivers  it  to  a  tradesman  for  the 
execution  of  the  purposes  of  his  trade  npon 
it,  the  tradesman  will  not  have  a  general 
lien  against  the  owner  for  a  balance  dae 
from  tbe  person  delivering  it,  if  he  knew 
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that  the  one  delivering  was  not  the  real  owner. 
1  East,  335;  2uf.523;  2Campb.  218;  Parke, 
Cas.  176;  2  Atk.  Ch.  114.  Thus,  a  carrier, 
who,  bj  the  usage  of  trade,  is  to  be  paid  by 
the  consignor,  has  no  lien  for  a  general 
balance  against  the  oonsi^ee.  5  Bos.  &  P. 
64.  Nor  can  a  claim  against  the  consignee 
destroy  the  consignor's  right  of  stoppage  in 
transitu.  3  Bos.  &  P.  42.  But  a  particular 
lien  may  undoubtedly  be  derived  throuffh  the 
at-t8  of  agents  acting  within  the  scope  of  their 
ciiiployment  9  East,  233 ;  3  Bos.  &  P.  119; 
3  Esp.  182;  2  East,  237.  And  the  same 
wottla  be  true  of  a  general  lien  against  the 
owner  for  a  balance  due  from  him.  Whita^ 
ker,  Liens,  39. 

10.  No  lien  exists  where  the  par^  claim- 
ing it  acquires  possession  by  wrong,  i  Term, 
48o,^or  by  misrepresentation;  1  Campb.  12, 
or  by  his  unauthorized  and  voluntary  act,  1 
Strange,  651 ;  8  Term,  310, 610 ;  2  H.  Blackst. 
254;  3  W.  Blackst  1117.  But  see  4  Burr. 
2218. 

No  lien  exists  where  the  act  of  the  servant 
or  agent  delivering  the  property  is  totally  xm- 
aatborixedy  and  the  pledge  of  it  is  tortious 
aeainst  the  owner,  whether  delivered  as  a 
pledge  or  for  the  execution  of  the  purposes  of 
a  trade  thereupon.  5  Yes.  Ch.  Ill ;  6  East, 
17 ;  4  Esp.  174;  5  Term,  604.  A  pledge,  even 
when  the  pawner  is  innocent,  does  not  bind 
the  owner  unless  the  pawner  had  authority. 
Paley,  Ag.  151:  1  Vem.  Ch.  407;  2  Stark. 
21 ;  1  Mas.  C.  C.  440;  2  Mass.  398;  4  Johns. 
N.  T.  103 ;  1  Maule  &  S.  140. 

A  delivery  by  a  debtor  for  the  purpose  of 
preferring  a  creditor  will  not  be  allowed  to 
operate  as  a  delivery  sufficient  for  a  lien  to 
attach.  4  Burr.  2239;  3  Yes.  Ch.  85;  2 
Campb.  579;  11  East,  256. 

U.  Watver  of  Idens.  Possession  is  a 
necessary  element  of  common-law  liens ;  and 
if  the  creditor  once  knowingly  parts  with  that 
possession  after  the  lien  attacnes,  the  lien  is 
Strange,  556;  1  Atk.Ch.  254;  Ambl. 
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252;  DougL  97;  5  Ohio,  88;  6  East,  25,  n.; 
7  id.  5;  3  Term,  119;  2  Ed.  Ch.  181;  6  Binn. 
Pcnn.  398:  3  Am.  Law  Jour.  128;  4  N.  Y. 
497 ;  4  Den.  N.  Y.  498:  42  Me.  50;  11  Cush. 
Mass.  231 ;  2  Swan,  Tenn.  561 ;  23  Yt  217. 
But  there  may  be  a  special  agreement  ex- 
tending the  lien,  though  not  to  affect  third 
persons.  36  Wend.  N.  Y.  467.  The  delivery 
may  be  oonstructive,  Ambl.  252 ;  and  so  may 
possession.  5  Ga.  153.  A  lien  cannot  lie 
transferred,  8  Pick.  Mass.  73 ;  but  property 
subject  to  a  lien  may  be  delivered  to  a  third 
jwrsoQ.  as  to  the  creditor's  servant,  with  no- 
tice of  the  lien,  so  as  to  preserve  the  lien  of 
the  original  creditor.  2  East,  529 ;  7  id,  5. 
But  it  must  not  be  delivered  to  the  owner  or 
hu  agent.  Whitaker,  Liens,  71,  n.;  2  East, 
529 ;  4  Johns.  N.  Y.  103.  But  if  the  property 
be  of  a  perishable  nature,  possession  may  be 

r'ven  to  the  owner  under  proper  agreements. 
Atk.  Ch.  235 ;  8  Term,  199. 
Neglect  to  insist  upon  a  lieu  in  giving  retv- 
Jpns  for  a  refusal  to  deliver  property  on  de* 
Band,  has  been  held  a  waiver.    1  Campb^ 
YoL.IL— 4 


410,  h. ;  7  Ind.  21 ;  13  Ark.  437 ;  2  Blackf.  Ind. 
465. 

12.  Where  there  is  a  special  agreement 
made,  or  act  done,  inconsistent  with  uie  exist- 
ence of  the  lien,  such  as  an  agreement  to  give 
credit,  or  where  a  distinct  security  is  taken, 
or  the  possession  of  the  property  is  acquired 
for  another  distinct  purpose,  and  for  that 
only,  or  where  the  property  is  attached  by 
the  creditor,  no  lien  arises.     16  Yes.  Ch.  275 ; 

4  Campb.  146 ;  2  Marsh.  339;  3  Anstr.  881 ; 

5  Maule  &  S.  180 ;  Mete.  Yelv.  67  c;  8  N. 
H.  441;  17  Pick.  Mass.  140;  15  Mass.  389; 
4  Yt.  549.  But  such  agreement  must  be 
clearly  inconsistent  with  tne  lien.  1  Dutch. 
N.  J.  443 ;  32  Me.  319. 

The  onl^  remedv  or  use  of  the  lien  at  com- 
mon law  is  to  allow  the  creditor  to  retain 
possession  of  the  goods.  33  Me.  438 ;  1  Mas. 
C.  C.  319.  And  he  mav  do  this  against 
assignees  of  the  debtor.    1  Burr.  489. 

18«  The  Civil  Law  Lien.  The  civil  law 
embraces,  under  the  head  of  mortgage  and 
privilege,  the  peculiar  securities  which,  in 
the  common  and  maritime  law,  and  equity, 
are  termed  liens. 

In  regard  to  privilege,  Domat  says,  "We 
do  not  reckon  in  the  number  of  privileges  the 
preference  which  the  creditor  has  on  the 
movables  that  have  been  given  him  in  a 
pawn,  and  which  are  in  his  custody.  The 
privilege  of  a  creditor  is  the  distinguishing 
right  which  the  nature  of  his  credit  gives 
him,  and  which  makes  him  to  be  preferred 
before  other  creditors,  even  those  who  are 
prior  in  time,  and  who  have  mortgages." 
Domat,  part  1,  lib.  iii.  tit.  i.  sect.  v. 

These  privileges  were  of  two  kinds:  one 
gave  a  preference  on  all  the  goods,  without 
any  particular  assignment  on  any  one  thing; 
the  other  secures  to  the  creditors  their  secu- 
rity on  certain  things,  and  not  on  the  other 
goods. 

14.  Among  creditors  who  are  privileged, 
there  is  no  priority  of  time^  but  each  one 
takes  in  the  order  of  his  privilege,  and  all 
creditors  who  have  a  privuege  of  the  same 
kind  take  proportionately  although  their 
debts  be  of  different  dates.  And  all  privi- 
leges have  equally  a  preference  over  those  of 
an  inferior  class,  and  over  debts  which  do  not 
have  this  favored  character,  whether  subs^ 
quent  or  antecedent  in  point  of  time. 

The  vendor  of  immovable  property,  for 
which  pavment  has  not  been  maae,  is  pre> 
ferred  before  creditors  of  the  purchaser,  and 
all  other  persons,  as  to  the  thing  sold.  By 
the  Roman  law,  this  principle  applies  equally 
to  movables  and  immovables ;  and  the  seller 
may  seise  upon  the  property  in  the  hands  of 
his  vendee,  or  wherever  he  can  find  it. 

So,  too,  a  person  who  has  lent  money  to  re* 
pair  a  thing,  or  to  make  improvements,  has 
this  privilege.  And  this,  though  he  lends  to 
workmen  or  architects,  etc.,  if  it  be  done  with 
the  knowledge  of  the  owner. 

Carriers  have  a  privilege  not  only  for  the 
price  of  carriage,  but  for  money  paid  on  ao» 
oovnt  of  the  goods. 
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Landlords  have  a  privilege  for  the  rents 
due  from  their  tenant  even  on  the  furniture 
of  the  under-tenants,  if  there  be  a  sub-lease. 
But  not  if  payment  has  been  made  to  the 
tenant  bj  an  immediate  lessor;  although  a 

{)ayment  made  by  the  sub-tenant  to  the  land- 
ord  would  be  good  as  against  the  tenant. 

15.  The  privilege  was  lost  by  an  ovation, 
or  by  any  thing  in  the  original  contrsict 
which  showed  that  the  vendor  had  taken 
some  other  security  inconsistent  with  the 
privilege.  See  Domat,  part  i.  lib.  iii.  tit.  i. 
sect.  V. 

Mort^ges  in  the  civil  law  are  of  two  kinds, 
conventional  and  legal.  A  conventional 
mortgage  results  from  the  direct  act  or  cove- 
nant of  the  parties.  A  legal  mortgage  arises 
by  mere  act  of  law. 

A  mortgage  may  be  acquired  in  three 
ways. 

Pirst,  with  the  consent  of  the  debtor,  by 
his  agreement. 

Second,  without  the  owner's  consent,  by 
the  quality  and  bare  effect  of  the  engage- 
ment, the  nature  of  which  is  such  that  uie 
law  has  annexed  to  it  the  security  of  a  mort- 
gage. 

Third,  where  a  mortgage  is  acquired  by 
the  authority  of  justice:  as  where  a  creditor 
who  had  no  mort^ase  obtains  a  decree  of 
condemnation  in  his  lavor. 

16*  When  the  creditor  is  put  into  posses- 
sion of  the  thing,  movable  or  immovable,  he 
has  a  ri^ht  to  keep  it  until  he  is  paid  what  is 
owing  him ;  and  the  debtor  cannot  turn  the 
creditor  out  of  possession,  nor  make  use  of 
his  own  thing  without  the  consent  of  the 
creditor. 

Effect  of  a  Mortga^.  First,  the  creditor 
has  a  right  to  sell  the  thing  pledged,  whether 
the  creditor  has  it  in  his  possession  or  not. 
Under  the  French  law,  it  was  a  right  to  have 
it  sold.     Cushing's  Domat,  p.  647. 

Second,  a  right  on  the  part  of  the  creditor 
to  follow  the  property,  into  whosoever  hands 
it  has  come,  wheuier  movable  or  immovable. 

Third,  a  preference  of  the  first  creditor  to 
whom  the  property  is  mortgaged,  and  a  right 
on  his  part  to  follow  the  property  into  the 
hands  or  the  other  creditors. 

Fourth,  the  mortgage  is  a  security  for  all 
the  consequences  of  the  original  debt,  as 
damages,  interest,  expenses  in  preservine,  etc. 

See,  generally,  Domat,  part  i.  lib.  iii.  tit. 
1.;  Guyot,  Rep.  Univ.  tit.  Frivileffium;  Cush- 
ing's  Domat ;  Massi,  Droit  GommeroieL 

lY.  Equitable  Liens  are  such  as  exist 
in  equity,  and  of  which  courts  of  equity 
alone  take  cognizance. 

A  lien  is  neither  a,jw  in  re  nor  a/iw  (id  rem;  it 
is  not  property  in  the  thin^,  nor  does  it  oonstltate 
ft  right  of  action  for  the  thing.  It  more  properly 
oonatitutes  a  charge  upon  the  thing.  In  regard  to 
these  liens,  it  may  be  generally  stated  that  they 
arise  from  constmotive  trusts.  They  are,  therefore!, 
wholly  independent  of  the  possession  of  the  thing 
to  which  they  are  attached  as  an  incumbrance; 
and  they  can  be  enforced  only  in  courts  of  equity. 
Story,  Eq.  Jnr.  3  1217. 

An  equitable  lien  on  a  sale  of  realty  is  veiy  difar- 


ent  firom  a  lien  at  law;  for  it  operates  after  the 
possession  has  been  changed,  and  is  available  by 
way  of  charge  instead  of  detainer.  Adams,  Eq. 
Jur.  127. 

18*  The  vendor  of  land  has  a  lien  for  the 
unpaid  purchase-money.  The  principle  is 
stated,  '*  where  a  conveyance  is  made  prema- 
turely before  payment  of  the  price,  the  money 
is  a  charge  on  the  estate  in  me  hands  of  the 
vendee,"  4  Kent,  Comm.  161 ;  Story,  Eq. 
Jur.  §  1217  ;  1  W.  Blackst.  950 ;  15  Ves.  Ch. 
329 ;  1  Johns.  Ch.  N.  Y.  308 ;  1  Schoales  A 
L.  132 ;  6  Johns.  N.  Y.  402 ;  7  Wheat  46 ; 
17  Ves.  Ch.  433 ;  10  Pet.  625 ;  and  in  the 
hands  of  heirs  or  subsequent  purchasers  with 
notice,  16  Ves.  Ch.  337 ;  5  Russ.  488 ;  1 
Schoales  &  L.  135 ;  against  assignees  in 
bankruptcy,  under  a  general  assignment,  1 
Brown,  Ch.  420 ;  9  Ves.  Ch.  100;  2  Ves.  A  B. 
Ch.  306 ;  1  Vem.  Ch.  267  ;  1  Madd.  Ch.  356 ; 
and  whether  the  estate  is  actually  conveyed 
or  only  contracted  to  be  conveyed.  Sugden, 
Vend.  c.  12,  p.  541 ;  2  Dick.  Ch.  730;  12  Ad. 
&  £.  632. 

So,  too,  where  money  has  been  paid  prema- 
turely before  conveyance  made,  the  purchaser 
and  his  representatives  have  a  lien.  3 
Younge  &  J.  Exch.  264;  11  Price,  Ezch.  58; 
1  P.  Will.  278. 

So  where  the  purchase-money  has  been 
deposited  in  the  hands  of  a  third  person,  to 
cover  incumbrances.  1  Turn.  &  R.  469 ;  1  Ves. 
Ch.  478.  Yet  a  lien  will  not  be  created  for  a 
third  party,  who  was  to  receive  an  annuity 
under  a  covenant  as  a  part  of  the  considerar 
tion  for  the  conveyance.  3  Sim.  Ch.  499;  1 
Mylne  &  K.  Ch.  297 ;  2  Keen,  81. 

19*  The  deposit  of  the  title-deeds  of  an 
estate  ^ives  an  equitable  lien  on  the  estate. 
This  lien  is  not  favored,  and  is  confined 
strictly  to  an  actual,  immediate,  and  bon&^fide 
deposit  of  the  title-deeds  with  the  creditor, 
as  a  security,  in  order  to  create  the  lien.  13 
Ves.  Ch.  197;  Story,  Eq.  Jur.  1 1020 ;  4Kent| 
Comm.  150. 

In  regard  to  the  effect  of  a  conveyance  to 
different  alienees,  subject  to  a  lien,  a  differ^ 
ence  exists  between  the  rules  in  England  and 
in  the  United  States.  In  England,  the  alienee^ 
must  divide  the  incumbrance.  1  Younge  A 
C.  401 ;  2  Atk.  Ch.  448 ;  8  Ves.  Ch.  391;  I 
Llovd  &  G.  252. 

One  joint  tenant  has,  in  many  cases,  a 
lien  on  the  common  estate  for  repairs  put  on 
by  himself  above  his  share  of  the  liaoility. 
1  BaU  &  B.  199 ;  Story,  Eq.  Jur.  {  1236  ,- 
Sugden,  Vend.  611. 

And  equity  applies  this  principle  even  tu 
cases  where  tenant  for  life  makes  permancinl 
improvements  in  good  faith.  1  Sim.  &  S, 
562.  So  where  a  party  has  made  improye- 
ments  under  a  defective  title.  6  Madd.  Ch. 
2 ;  9  Mod.  11. 

So,  too,  there  is  a  lien  where  pronerty  is 
conveyed  inter  vvooa,  or  is  bequeathed  or  de- 
vised by  last  will  and  testament,  subject  to  a 
charge  for  the  payment  of  debts,  or  to  other 
charges  in  favor  of  third  persons.  Story,  Eq. 
Jor.l  1244.    A  distinction  must  be  kept  in 
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mind  between  a  devise  in  trust  to  pay  certain 
gams,  and  a  devise  subject  to  charges. 

A  covenant  to  convey  and  settle  lands  does 
not  give  the  covenantee  a  lien;  but  was  held 
to  do  so  in  case  of  a  covenant  to  settle  lands 
in  lieu  of  dower.  3  Bro¥m,  Ch,  489 ;  1  Yes. 
Ch.  451;  1  Maddox,  Chanc.  Pract.  471. 

20«  Waiver.  The  lien  may  be  waived  by 
agreement;  but  postponement  of  the  day  of 
payment  is  not  a  waiver,  not  being  inconsist- 
ent with  the  nature  of  the  lien ;  nor  takine 
Sersonal  security.  Adams,  £q.  Jur.  128 ;  1 
ohns.  Ch.  N.  Y.  308;  2  Rand.  Ya.  428 ;  2 
Humphr.  Tenn.  248;  1  Mas.  C.  G.  192;  2 
Ohio,  383 ;  1  Blackf.  Ind.  246 ;  1  Paige, 
Ch.  N.  Y.  502;  6  B.  Monr.  Ky.  174;  6  Yerg. 
Tenn.  50 ;  3  Ga.  333 ;  Story,  Eq.  Jur.  2  1226 ; 
1  Ball  &  B.  Ch.  Ir.  514 ;  15  Yes.  Ch.  348.  A 
bill  or  note  payable  at  a  future  day  is  gene- 
rally held  merely  a  means  of  payment,  and 
not  a  security  destroying  the  lien.  I  Schoales 
&  L.  Ch.  135",  2  Yes.  &  B.  Ch.  Ir.  306;  1 
Madd.  Ch.  349;  2  Rose,  79;  2  Ball  &  B.  Ch. 
Ir.  514.  But  if  it  be  the  note  of  a  third 
par{y,  or  an  independent  security  on  real 
estate,  it  would  generally  be  a  waiver.  Story, 
Kq.  Jur.  i  1226,  n.;  4  Kent,  Comm.  151 ;  4 
Wheat.  290;  1  Paige,  Ch.  N.  Y.  20;  9  Cow. 
N.  Y.  316 ;  1  Mas.  C.  C.  212.  And,  generally, 
the  question  of  relinquishment  will  turn  upon 
the  facts  of  each  case.  6  Yes.  Ch.  752 ;  15 
id  329;  3  Russ.  Ch.  488;  3  Sugden,  Yend.  c. 
18;  8  J.  J.  Marsh.  Ky.  553. 

21*  Maritline  Uens.  Maritime  liens  do 
not  include  or  require  possession.  The  word 
lien  is  used  in  maritime  law,  not  in  the  strict 
legal  sense  in  which  we  understand,  it  in 
courts  of  common  law,  in  which  case  there 
could  be  no  lien  where  there  was  no  posses- 
sion, actual  or  constructive ;  but  to  express, 
as  if  by  analogy,  the  nature  of  claims  which 
neither  presuppose  nor  originate  in  posses- 
sion. 22  Eng.  L.  &  £q.  62.  See  15  Best. 
Iaw  Rep.  555 ;  16  id.  1,  264 ;  17  id.  93,  421. 
A  distinction  is  made  in  the  United  States 
between  qualified  maritime  liens,  which  de- 
pend upon  possession,  and  absolute  maritime 
liens,  whicn  do  not  require  nor  depend  upon 
possession.    7  How.  729. 

23*  The  shipper  of  goods  has  a  lien  upon 
the  ship,  for  tne  value  of  the  foods  sent, 
which  can  be  enforced  in  admiralty,  1 
BUtchf.  &  H.  Adm.  300 ;  Olcott,  Adm.  43 ; 
1  Blatchf.  C.  C.  173 ;  Ware,  Dist.  Ct.  188 ;  1 
Somn.  0.  G.  551 ;  12  How.  272 ;  and,  gene- 
rally, every  act  of  the  master  binds  the  ves- 
sel, if  it  be  done  within  the  scope  of  his 
suthority.  17  Me.  147;  1  W.  Rob.  Adm. 
392;  2  £ng.  L.  &  £q.  536;  18  How.  182; 
19  u2.  22,  where  the  possession  of  the  mas- 
ter is  not  tortious,  but  under  a  color  of  right. 
6  McLean,  C.  C.  484.  This  does  not  apply 
to  contracts  of  material  men  with  the  master 
of  a  domestic  ship,  1  Conkling,  Adm. ;  and 
tiie  act  must  have  been  within  the  scope  of 
the  master's  employment.  18  How.  182.  See 
Crabb.  23 ;  1  ($.  Rob.  Adm.  391-406.  This 
lien  follows  the  ship  even  in  the  hands  of  a 
pnrehaser,  inthout  notice  before  the  creditor 


has  had  a  reasonable  opportunity  to  enforce 
his  lien.  Ware,  Dist.  Ct.  188.  If  the  master 
borrow  money  for  the  ship's  necessity,  the 
lender  has  a  lien  on  the  ship  for  the  amount. 

3  Yeates,  Penn.  131 ;  4  DalL  Penn.  225 ;  8 
Me.  298. 

28.  The  owner  of  a  ship  has  a  lien  on  the 
cargo  carried  for  the  freight  earned,  whether 
reserved  by  a  bill  of  lading  or  not.  12  Mod. 
447 ;  6  East,  622 ;  4  Campb.  298 ;  7  Taunt. 
14 ;  4  Bamew.  &  Aid.  630 ;  2  Brod.  &  B.  410 ; 

4  Mass.  91 ;  6  Pick.  Mass.  248 ;  18  Johns.  N. 
Y.  157 ;  5  Wend.  N.  Y.  315 ;  5  Sandf.  N.  Y. 
97 ;  5  Ohio,  88 ;  4  Wash.  C.  C.  110 ;  8  Wheat. 
605 ;  Ware,  Dist.  Ct  149 ;  1  Sumn.  C.  C.  551 ; 

2  id,  589 ;  2  Woodb.  &  M.  C.  C.  151. 

This  lien  is,  at  most,  only  a  qualified  mari- 
time lien.  See  1  Parsons,  Mar.  Law,  143,  n. 
The  lien  exists  in  case  of  a  chartered  ship, 
4  Cow.  N.  Y.  470;  1  Paine,  C.  C.  358;  4 
Bamew.  &  Aid.  630 ;  20  Bost.  Law  Ren.  669 ; 
8  Wheat.  605,  to  the  extent  of  the  treight 
due  under  the  bill  of  lading.  2  Atk.  Ch. 
621 ;  1  Barnew.  &  Aid.  712 ;  4  id,  630 ;  1 
Sumn.  C.  C.  551.  But  if  the  charterer  takes 
possession  and  management  of  the  ship,  he 
nas  the  lien.  1  Cowp.  143 ;  8  Cranch,  39 ; 
6  Pick.  Mass.  248 ;  4  (5ow.  N.  Y.  470 ;  Ware, 
Dist.  Ct  149 ;  4  Mann.  &  G.  502;  26  Eng.  L. 
&  Eq.  136.  No  lien  for  freight  attaches 
before  the  ship  has  broken  ground.  1  Bos. 
&  P.  634 ;  5  Bmn.  Penn.  392 ;  3  Gray,  Mass. 
92.  But  see,  as  to  the  damages  for  re- 
moving goods  from  the  ship  before  she  sails, 
28  Eng.  L.  &  Eq.  210 ;  1  Cf.  B.  328 ;  2  Carr. 
&  P.  334 ;  19  Bost  Law  Rep.  579 ;  2  Gray, 
Mass.  92. 

24«  No  lien  exists  for  dead  freight.  15 
East,  547;  3  Maule  &  S.  205.  The  lien 
attaches  only  for  freight  earned.  3  Maule  & 
S.  205  ;  Ware,  Dist  Ct  149 ;  2  Brev.  No.  C. 
233.  The  lien  is  lost  by  a  delivery  of  the 
goods,  6  Hill,  N.  Y.  43 ;  but  not  if  the  de- 
fivery  be  involuntary  or  procured  by  fraud. 
6  Hill,  N.  Y.'43.  So  it  is  by  stipulations  in- 
consistent with  its  exercise,  17  How.  53;  10 
Conn.  104 :  6  Pick.  Mass.  248 ;  4  Barnew.  & 
Aid.  50 ;  4  Mann.  &  G.  502 ;  4  Bingh.  729 ; 

3  Bamew.  &  Aid.  497 ;  32  Eng.  L.  &  £<).  210: 
as,  by  an  agreement  to  receive  the  freight  at 
a  day  subsequent  to  the  entire  delivery  of  the 
goods, — a  distinction  being,  however,  taken 
between  the  unloading  or  arrival  of  the  ship, 
and  the  delivery  of  the  goods.  1  Sumn.  C. 
C.  551;  18  Johns.  N.  Y.  157 :  14  Mees.  &  W. 
Exch.  794 ;  2  Sumn.  C.  C.  589 ;  5  Maule  & 
S.  180 ;  ^0  Mass.  510. 

A  third  person  cannot  take  advantage  of 
the  existence  of  such  lien.  3  East,  85.  A 
vendor,  before  exercising  right  of  stoppage 
in  transitu,  must  discharge  this  lien  by  pay- 
nient  of  freight  1  Parsons,  Mar.  L.  o50; 
15  Me.  314 ;  3  Bos.  &  P.  42. 

25*  Master's  Lien.  In  England,  the  mas- 
ter has  no  lien,  at  common  law,  on  the  ship 
for  wages,  nor  disbursements.  9  East,  426 ; 
33  Eng.  L.  &  Eq.  60Q;  1  Bamew.  &  Aid. 
575 ;  5  Dowl.  &  R.  552 ;  6  How.  112. 

But  now,  by  the  one-hundred-and-ninety- 
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first  section  of  the  English  Merchant  Ship- 
ping Act  of  1854,  it  is  provided  that  **  Every 
master  of  a  ship  shall,  so  far  as  the  case  per- 
mits, have  the  same  rights,  liens,  and  reme- 
dies for  the  amount  of  his  wages,  which,  bj 
this  act,  or  any  law  or  custom,  any  seaman, 
not  being  a  master,  has  for  the  money  of  his 
wages."  And  it  has  been  properly  held  by 
judge  Spraeue,  of  the  United  States  district 
court,  that  this  lien  of  the  master  on  an  Eng- 
lish vessel  may  be  reinforced  in  the  admi- 
ralty courts  of  the  United  States.  22  Bost. 
Law  Rep.  150. 

36.  in  the  United  States,  he  has  no  lien 
for  his  wages.  2  Paine,  C.  C.  201 ;  8  Serg. 
&  R.  Penn.  18 ;  1  Pet.  Adm.  223 ;  11  id.  175 ; 

3  Mas.  C.  C.  91 ;  14  Penn.  St.  34 ;  18  Pick. 
Mass.  530.  This  does  not  ap|)ly  to  one  not 
master  in  fact.  Bee,  Adm.  198.  As  to  lien 
for  disbursements,  see  2  Curt.  C.  G.  427 ;  14 
Penn.  St.  34;  11  Pet.  175.  He  mar  be  sub- 
stituted if  he  discharge  a  lien.  1  Pet.  Adm. 
223 ;  Bee,  Adm.  116 ;  3  Mas.  C.  C.  255.  But 
he  has  a  lien  on  the  freight  for  disbursements, 

4  Mass.  91 ;  11  id,  72;  5  Wend.  N.  Y.  315 ; 
18  Pick.  N.  Y.  530 ;  for  wages  in  a  peculiar 
case.  Ware,  149 ;  and  on  the  cargo,  where  it 
belongs  to  the  ship-owners.  14  Me.  180. 
He  may,  therefore,  aetain  goods  against  the 
shipper  or  consignee,  even  after  payment  to 
owner,  if  the  master  give  reasonable  notice. 
11  Mass.  72;  5  Wend.  N.  Y.  315 ;  4  Esp.  22. 
But  see  5  Dowl.  &  R.  552.  The  master  may 
retain  goods  till  a  contribution  bond  is  signed. 
11  Johns.  N.  Y.  23 ;  2  Sandf.  N.  Y.  55 ;  11 
Me.  150 ;  13  id.  357. 

SY.  The  seamen* 9  lien  for  wages  attaches 
to  the  ship  and  freight,  and  the  proceeds  of 
both,  and  follows  them  into  whosoever  hands 
they  come,  2  Sumn.  C.  0.  443 ;  2  Parsons, 
Mar.  L.  579 ;  and  lies  against  a  part,  or  the 
whole,  of  the  fund,  3  Sumn.  C.  C.  50,  286 ; 
but  not  the  cargo.  5  Pet.  675.  It  applies  to 
proceeds  of  a  vessel  sold  under  attachment  of 
a  state  court  2  Wall.  C.  C.  592,  overruling 
1  Newb.  Adm.  215. 

This  lien  of  a  seaman  is  of  the  nature  of 
the  primUgium  of  the  civil  law,  does  not  de- 
pend upon  possession,  and  takes  precedence 
of  a  bottomry  bond  or  hypothecation.  2  Par- 
son, Mar.  Law,  581,  and  cases  cited;  15 
Bost.  Law  Rep.  555  ;  16  id,  264 ;  Ware,  Dist. 
Ct.  134.  .  Taking  the  master's  order  does  not 
destroy  the  lien.  Ware,  Dist.  Ct.  185.  And 
see  2  Hagg.  Adm.  136.  Fishermen  on  shares 
have  it,  oy  statute.  Generally,  all  persons 
serving  in  a  way  directly  and  materially  use- 
ful to  the  navigation  of  the  vessel.  Oilp. 
Adm.  505;  2  Ventr.  181;  3  Hagg.  Adm. 
376 ;  2  Pet.  Adm.  268 ;  Ware,  Dist.  Ct.  83 ;  1 
Blatchf.  &  H.  Adm.  423 ;  1  Sumn.  C.  C.  384 ; 
1  Ld.  Raym.  397 ;  2  Strange,  858.  A  woman 
has  it  if  she  performs  seaman's  service.  1 
Hagg.  Adm.  187 ;  18  Bost.  Law  Rep.  672 ;  1 
Newb.  Adm.  5.  It  lies  against  ships  owned 
by  private  persons,  but  not  against  govern- 
ment ships  employed  in  the  public  service.  9 
Wheat.  409 ;  3  Sumn.  C.  C.  308. 

S8.  A  ship  broker,  who  obtains  a  crew,  has 


been  held  to  have  a  lien  for  his  services  and 
advances  for  their  wages.  1  Blatchf.  &  H. 
Adm.  189. 

Stevedores  have  no  lien.  Oloott,  Adm. 
120;  1  Wall.  Jr,  370. 

Material  men  have  a  lien  by  admiralty  law. 
They  are  those  whose  trade  it  is  to  DuUd, 
repair,  or  equip  ships,  or  to  furnish  them 
with  tackle  ana  provisions  necessary  in  any 
kind.  3  Hag^.  Adm.  129.  In  regard  to 
foreign  ships,  it  has  been  lately  held  that 
material  men  have  a  lien  on  the  ship  only 
when  the  supplies  were  necessary  and  could 
be  obtained  only  on  the  credit  of  the  ship. 
19  How.  359.  The  lien  for  repiurs  continues 
only  as  long  as  they  retain  possession,  on  do- 
mestic ships,  Wright,  Ohio,  660;  4  Wheat. 
438 ;  1  Stor.  C.  C.  68 ;  and  is  gone  if  posses- 
sion is  left.  14  Conn.  404 ;  4  Wheat,  438 ;  4 
Wash.  C.  C.  453 ;  1  Parsons,  Mar.  Law,  492,  n. 
And  see  J  11« 

The  several  states  of  the  United  States  are 
foreign  to  each  other  in  this  respect. 

tl9«  As  to  the  order  of  nreceocnce  of  1:^686 
liens,  see  Dav.  Dist,  Ct.  199 ;  Ware,  Dist.  Ct. 
2d  ed.  565 ;  2  Curt.  C.  C.  421.  Admiralty  for- 
merly  took  jurisdiction  of  such  liens,  though 
not  strictly  maritime  liens,  7  Pet  324;  1 
Wall.  Jr.  358 ;  12  Bost.  Law  Rep.  183 :  but 
this  jurisdiction  is  now  questioned,  20  How. 
393,  if  not  denied.  21  id.  4,  248. 
*  Giving  credit  will  not  be  a  waiver  of  a  lien 
on  a  foreign  ship,  unless  so  given  as  to  be  in- 
consistent with  the  exercise  of  the  lien.  7 
Pet.  324 ;  1  Sumn.  C.  C.  73 ;  5  Sandf.  N.  Y. 
342.  .     '  . 

Builders'  lien  may  be  placed  on  the  com- 
mon-law  ground  that  a  workman  employing 
skill  and  labor  on  an  article  has  a  lien  upon 
it,  2  Rose,  91 ;  4  Barnew.  &  Aid.  341 ;  1 
W.  Rob.  Adm.  1;  Wright,  Ohio,  660;  4 
Wheat.  438 ;  1  Stor.  C.  C.  68 ;  and  a  lien  for 
the  purpose  of  finishing  the  ship,  whero 
payments  are  made  by  instalments.  1  Par- 
sons, Mar.  Law.  75 :  5  Barnew.  &  Aid.  942. 

80*  Collision.  In  case  of  collision  the 
injured  vessel  has  a  lien  upon  the  one  in 
fault  for  the  damage  done,  1  Notes  of  Cases, 
508 ;  22  Eng.  L.  &  Eq.  62 ;  Crabb,  680 ;  10 
Law  Rep.  264 ;  and  the  lien  lasts  a  reasonable 
time.    18  Bost.  Law  Rep.  91. 

A  part-owner,  merely  as  such,  has  no  lien 
whatever,  but  acquires  such  a  lien  when  any 
of  the  elements  of  partnership  or  agency, 
with  bailment  upon  which  his  lien  may  rest, 
enter  into  his  relation  with  the  other  part- 
owners.     1  Parsons,  Mar.  Law,  103. 

A  part-owner  who  has  advanced  more  than 
his  snare  towards  building  a  vessel  has  no 
lien  on  her  for  such  surplus,  6  Pick.  Mass.  46, 
and  none,  it  is  said,  for  advances  on  account 
of  a  voyage.    4  Pick.  Mass.  456 ;  7  Bingh. 

That  the  relation  of  partners  must  exist  to 
give  the  lien.  20  Johns.  N.  Y.  61 ;  4  B. 
Monr.  Ky.  458 ;  8  Barnew.  A  C.  612 ;  Gilp. 
Dist.  Ct.  467;  4  Johns.  Ch.  N.  Y.  522;  6 
Pick.  Mass.  120 ;  5  Mann.  &  R.  25. 

And  part-owners  of  a  ship  may  beoooM 
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rners  for Rparticultir venture.  1  Ves.  Sen. 
497 ;  3  Wwdb.  &  M.  C.  C.  193 ;  10  Mo. 
701 :  9  Pick.  Mass.  334.  But  see  14  Penn. 
St.  34. 

Sl«  The  ship^s  husband,  if  a  partner,  has 
a  partner's  lien ;  if  not,  he  may  have  a  lien  in 
the  proceeds  of  the  vovage,  8  Bamew.  &  C. 
612;  16  Conn.  12,  23;  3  Woodb.  k  M.  C.  C. 
193 ;  or  of  the  ship  herself,  if  sold,  or  on  her 
docoments,  if  any  of  these  have  come  into  his 
actual  possession.  And  the  lien  applies  to 
all  disbursements  and  liabilities  for  the  ship. 
But  it  is  doubtful  if  his  mere  office  gives  him 
a  lien.  1  Parsons,  Mar.  Law,  100 ;  2  Curt 
C.  C.  427 ;  2  Ves.  k  B.  Ch.  Ir.  242 ;  Cowp. 
469. 

8SI.  Dtptmi  of  a  biU  of  lading  gives  a 
lien  for  the  amount  advanced  on  the  strength 
of  the  security.  5  Taunt.  558 ;  2  Wash.  0. 
C.283. 

These  liens  of  part-owners  and  by  deposit 
of  a  bill  of  ladinff  are  not  maritime  hens, 
howev^,  and  could  not  be  enforced  in  admi- 
ralty. See  Collision;  Sxambn'b  Wages; 
Mabshalling  of  AssBTs;  Master;  Captain; 
Fbivilsgb. 

S8«  Statutory  Xiien.  Under  this  head  it 
b  convenient  to  consider  some  of  those  liens 
which  subsist  at  common  law,  but  have  been 
extMisively  modified  by  statutory  regulations, 
as  well  as  those  which  subsist  entirely  by 
force  of  statutory  regulations. 

The  principal  liens  of  this  class  are  judg- 
ment hens,  and  liens  of  material  men  and 
builders. 

Judgment  Lien.  At  common  law,  a  judg- 
ment is  a  lien  upon  real  property  from  the 
time  of  its  rendition.  Metcalf's  Yelv.  67  i; 
Suffden,  Vend.  306,  446. 

&  Alabama,  Georgia  and  Indiana,  a  judg- 
ment is  a  lien;  in  the  latter  state,  for  ten 
years.  28  Ala.  n.  s.  328 ;  9  Ind.  92 ;  4 
McLean,  C.  C.  555 ;  19  Ga,  452, 

S4«  In  Arkansas^  the  lien  commences  on 
deliveiT  of  execution  to  the  officer,  12  Ark. 
421 ;  1§  id.  414;  and  the  lien  extends  to  after- 
acquired  lands.     13  Ark.  74. 

In  California^  an  appeal  suspends  the 
claim.    6  Cal.  130. 

In  Florida^  the  lien  attaches  from  the  ren- 
dition of  the  judgment.    6  Fla.  711.^ 

In  Kentucky^  the  lien  commences  by  deli- 
very of  execution  to  the  sheriff.  4  Pet.  336 ; 
1  Dan.  Ky.  360. 

In  MissiMigpiy  the  law  is  the  same  as  in 
Kentucky.  2/  Miss.  480.  Liens  attach  in 
the  order  of  enrolment  of  the  judgments,  30 
Miss.  580,  and  apply  to  property  liable  to 
execution  and  sale  only.    23  Miss.  298. 

85.  In  Maryland,  a  judgment  rendered  by 
a  single  magistrate  does  not  give  a  lien,  11 
Md.  332 ;  8  id.  405 ;  nor  if  rendered  in  a  dif- 
ferent county,  until  transferred  to  the  county 
where  the  land  is  situated.     3  Md.  357. 

In  liissouri,  all  judj^ments  rendered  at  the 
same  term  and  in  the  same  court  must  divide 
pro  rata  the  amount  made  on  execution,  in 
case  it  prove  insufficient  to  satisfy  all.  21 
Ho.  144. 


In  the  KetD  England  ^aies,  there  is, 
strictly  speaking,  no  judgment  lien,  but  lands 
are  attached  on  mesne  process,  and  a  lien 
thus  instituted.  2  Hill,  Abr.  c.  46 ;  28  Vt. 
546 ;  24  id,  228.  This  li^n  covers  debt  and 
costs.  33  Me.  214.  And  the  lien  is  lost  unless 
execution  is  taken  out  within  a  reasonable 
time,  29  Yt.  198,  prescribed  by  statute  in 
most  of  the  states. 

86.  In  New  Jersey,  judgments  are  mar- 
shalled in  the  order  in  which  executions  issue. 
2Dutch.  N.J.  570. 

In  New  York,  a  judgment  lien  continues 
ten  years,  and  binds  after-acquired  lands,  14 
N.  Y .  16,  and  dates  from  the  time  it  is  given 
to  the  officer.  5  Du.  N.Y.  242.  But  see  2 
Paine,  C.  C.  251. 

In  North  Carolina,  it  exists,  probably,  if 
an  elegit  has  been  sued  out.  2  Murph.  No. 
C.  43. 

In  Ohio,  the  lien  relates  to  the  first  day  of 
the  term,  3  McLean,  C.  C.  140;  is  restricted 
to  the  county ;  lasts  only  one  year ;  does  not 
bind  after-acquired  lands;  and  covers  land 
and  incidents.    20  Ohio,  401. 

87.  In  Pennsylvania,  it  continues  five 
years  from  the  rendition  of  judgment,  but 
does  not  per  se  bind  after-acquired  lands.  23 
Penn.  St.  205 ;  27  id.  52 ;  28  id.  47. 

A  sale  under  decree  of  court  releases  this 
lien;  but  no  other  transfer  of  the  property 
affects  it.  22  Penn.  St  406 ;  Sergeant,  Mech. 
Lien. 

In  South  Carolina  and  Tennessee,  a  judg- 
ment is  a  lien.  1  Sneed,  Tenn.  297 ;  11  How. 
348 ;  6  Rich.  So.  C.  513. 

In  Virginia,  9  Gratt.  Va.  131,  judgments 
obtained  at  the  same  time  divide  the  proceeds 
pro  rata,  if  there  is  not  enough  to  satisfy  all, 
2  Patt.  &  H.  11;  otherwise,  they  are  to  be 
satisfied  in  the  order  of  their  date.  12  Gratt 
Va.  401. 

A  judgment  is  sometimes,  but  more  rarely, 
a  lien  upon  personal  property. 

88.  In  Georgia,  it  re-attaches  if  the  pro- 
perty has  been  removed  from  the  state  and 
then  brought  back.    7  Ga.  356. 

In  Maryland,  issuing  a  fi.  fa.  gives  the 
creditor  a  lien  from  the  time  of  putting  the 
execution  into  the  officer's  hands.    3  Md.  99. 

In  North  Carolina,  8  Ired.  No.  C.  63. 

In  South  Carolina,  5  Strobh.  So.  C.  149. 

In  Tennessee,  on  property  held  between  the 
teste  and  the  execution.    2  Swan,  Tenn.  292. 

In  New  York;  but  not  if  the  execution  lie 
dormant    7  Barb.  N.  Y.  341. 

And  see  2  Hill,  Abr.  c.  46. 

89.  MeohanioB  and  Material  Men 
have,  in  many  of  the  states,  a  lien  upon  the 
baildings  which  they  have  repaired  or  con- 
structed, which,  being  in  the  nature,  gene- 
rally, of  the  civil  law  privilegium,  do  not 
require  possession,  commence  with  the  com- 
mencement of  the  work,  and  continue  a 
limited  time.     They  exist 

In  Arkansas;  and  are  subordinate  to  a 
judgment  lien.     8  Ark.  231. 

In  California;  for  builders  and  material 
men.    2  Cal.  60,  489. 
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In  ConneciictU,  the  contract  must  haye 
been  made  with  the  owner,  and  only  the  con- 
tracting party  can  take  advantage  of  the  lien. 
23  Conn.  544. 

In  Illinois,  for  the  benefit  of  the  builder 
and  material  men  who  furnish  labor  or  eoods 
under  a  contract  with  the  land-owners,  12  111. 
300 ;  15  id,  189,  556 ;  17  u^.  423 ;  the  lien  is 
subordinate  to  a  mortgage  title.    17  111.  423. 

In  Indiana,  in  favor  of  builders  and  mate- 
rial men ;  and  a  wife  may  join  with  her  hus- 
band in  the  contract,  ana  so  subject  her  land 
to  the  lien.  7  Ind.  125.  The  builder  must 
file  notice  of  his  intention.  8  Blackf.  Ind. 
252. 

In  Iowa,    2  Greene,  Iowa,  435,  513. 

40«  In  Kentucky,  for  work  and  labor.  13 
B.  Monr.  Ky.  411 ;  16  id,  605. 

In  Maine,  34  Me.  198,  if  the  contract  is 
made  with  the  land-owner.  35  Me.  291.  As 
to  precedence,  28  Me.  511. 

In  Maryland,  a  copy  of  the  claim  must 
have  been  filed.    6  Gill,  Md.  17. 

The  materials  must  have  been  furnished 
under  a  contract  with  the  land-owner.  5  Md. 
419 ;  3  id.  234. 

In  Massachusetts,  the  contract  must  have 
been  with  the  land-owner.  1  Gray,  Mass. 
576 ;  3  id.  233.  Suit  must  be  brought  with- 
in six  months.  4  Cush.  Mass.  532.  Wife 
cannot  join  in  the  contract  and  bind  her  land. 

13  Mete.  Mass.  149. 

41«  In  Mississippi,  the  lien  commences  at 
the  commencement  of  the  work.  26  Miss. 
650.  The  contract  must  have  been  with  the 
land-owner.  26  Miss.  125 ;  27  id.  40.  No 
lien  for  mere  repairs.    16  Miss.  754. 

In  Michigan,  a£fects  only  the  rights  of  those 
for  whom  the  work  was  done.  2  Dougl.  Mich. 
54. 

In  Missouri,  the  lien  is  preferred  to  pre- 
vious or  subsequent  incumbrances.  21  Mo. 
213. 

In  New  Jersey,  2  Zabr.  N.  J.  387 ;  1  Halst. 
Ch.  N.  J.  485,  specifications  must  be  filed  to 
exempt  the  building  from  the  lien.  1  Dutch. 
N.J.  474. 

In  New  York,  contract  must  have  been 
made  with  the  land-owner,  13  N.  Y.  70 ;  and 
see  21  Barb.  N.  Y.  520 ;  or  notice  must  have 
been  given.    2  E.  D.  Smith,  N.  Y.  689. 

In  Ohic,  the  contract  need  not  have  been 
with  the  owner  of  the  fee.  2  Ohio,  114. 
Material  may  have  been  used  elsewhere,  if 
furnished  in  good  faith.    6  Ohio,  247. 

451.  In  Pennsylvania,  the  work  must  have 
been  done  under  contract,  and  the  claim  filed 
within  six  months  from  the  completion  of 
the  work.    19  Penn.  St.  341 ;  20  wi:  319,  519. 

In  Tennessee,  must  be  taken  advantage  of 
in  reasonable  time.  6  Humphr.  Tenn.  268. 
Citizens  of  other  states  may  have  the  lien. 
2  Swan,  Tenn.  130,  313. 

In  Texas,  work  must  have  been  done  under 
express  contract.     11  Tex.  20. 

Kemedy  is  by  scire  facias,  in  some  states, 

14  Ark.  370 ;  1  Dutch.  N.  J.  317 ;  14  Tex. 
37;  22  Mo.  140;  3  Md.  Ch.  Dec.  186;  14 
How.  434 ;   12  Penn.  St.  45 ;  by  petition,  in 


others.  11  Cush.  Mass.  308;  4  Wise.  451;  14 
Ala.  N.  8. 33 ;  11  111.  519 ;  1  Iowa,  75.  Judg- 
ment, when  obtained,  has  the  effect  of  a  oooi' 
mon-law  judgment.    3  Wise.  9. 

Many  of  the  states  have  made  full  provi- 
sions, by  statute,  for  the  liens  of  repairers  of 
domestic  ships  and  builders  of  ships  and 
steamboats.  These  liens  are  generally  held 
to  be  distinct  from  maritime  liens,  though  in 
some  respects  partaking  of  the  nature  of 
such.  For  a  full  discussion  of  this  subject, 
and  a  classification  of  the  laws  of  the  different 
states,  see  I  Parsons,  Marit.  Law,  106,  and 
note. 

UXnTTENANT.  This  word  has  now  a 
narrower  meaning  than  it  formerly  had :  its 
true  meaning  is  a  deputy,  a  substitute,  from 
the  French  lieu  (place  or  post)  and  tenant 
(holder).  Among  civil  officers  we  have  lieu- 
tenant-governors, who  in  certain  cases  per* 
form  the  duties  of  governors  (see  the  names 
of  the  several  states),  lieufenatUs  of  police, 
etc.  Among  military  men,  lieutenanUgenerai 
was  formerly  the  title  of  a  commanding  gene- 
ral, but  now  it  signifies  the  degree  atWTe 
major-general.  Lieutenant-colonel  is  the  oflS- 
cer  between  the  colonel  and  the  major.  Lieu- 
tenant,  simply,  siffnifies  the  officer  next  below 
a  captain.  In  the  navy,  a  lieuieTiant  is  the 
second  officer  next  in  command  to  the  captain 
of  a  ship. 

LIFB.  "The  sum  of  the  forces  by  which 
death  is  resisted."    Bichat. 

A  state  in  which  energy  of  function  is  ever 
resistiog  decay  and  dissolution. 

3.  It  commences,  for  many  legal  purposes, 
at  the  period  of  quickening,  when  the  first 
motion  of  the  foetus  in  utero  is  perceived  bj 
the  mother.  1  Blackstone,  Comm.  129 ;  Coke, 
3d  Ipst  50.    It  ceases  at  death.    See  Death. 

But  physiology  pronounces  life  as  existing 
from  the  period  of  conception,  because  foetuses 
in  utero  ao  die  prior  to  quickening,  and  then 
all  the  signs  of  death  are  found  to  be  perfect. 
Dean,  Med.  Jur.  129,  130. 

8*  For  many  important  purposes,  however, 
the  law  concedes  to  physiology  the  fact  that 
life  commences  at  conception,  in  ventre  ea 
mire.  See  Fostus.  Thus,  it  may  receire  a 
legacy,  have  a  guardian  assigned  to  it,  and 
an  estate  limited  to  its  use.  1  Blackstone, 
Comm.  130.  It  is  thus  considered  as  alive 
for  all  beneficial  purposes.    1  P.Will.  329. 

But  for  the  transfer  of  civil  rights  the  child 
must  be  bom  alive.  The  ascertiunment  of 
this,  as  a  fact,  depends  upon  certain  signs 
which  are  always  attendant  upon  life :  the 
most  important  of  these  is  citing.  As  to 
conditions  of  live  birth,  see  Birth  ;  Infanti- 
cide. 

Life  is  presumed  to  continue  for  one  hun- 
dred years.    9  Mart.  La.  257. 

The  law  considers  life  of  the  utmost  im- 
portance, and  its  most  anxious  care  is  to 
guard  and  protect  it.    1  Bouvier,  Inst.  n.  202. 

LIFE-ANNUITT.  An  annual  income 
to  be  paid  during  the  continuance  of  a  par- 
ticular life.    See  Annuity. 
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LZFB-A88IJRAJTCB.  An  insurance  of 
ft  life  apoQ  the  payment  of  a  premium :  this 
maj  be  for  the  whole  life,  or  for  a  limited 
time.  On  the  death  of  the  person  whose  life 
has  been  insured  during  the  time  for  which 
it  is  insured,  the  insurer  is  bound  to  pay  to 
the  insured  the  money  agreed  upon.  See  1 
Bonvier,  Inst  n.  1231;  AIsurancb;  Pouct; 
Loss. 

LIFII*RB1?T.  In  Scotch  Law.  A 
right  to  use  and  enjoy  a  thing  during  life, 
the  substance  of  it  being  preserved. 

A  life-rent  cannot,  therefore,  be  constituted 
upon  things  which  perish  in  the  use;  and 
mough  it  may  upon  subjects  which  gradually 
wear  oat  b^  time,  as  household  furniture, 
etc,  yet  it  is  generally  applied  to  heritable 
sobjectB.  Life-rents  are  divided  into  conven- 
tional and  legal. 

The  oonventional  are  either  simple  or  by 
rsservation.  A  simple  life-rent,  or  by  a  sepa- 
rate oonstitution,  is  that  which  is  granted  by 
the  proprietor  in  favor  of  another.  A  life- 
rent oy  reservation  is  that  which  a  proprietor 
reserves  to  himself  in  the  same  vn'iting  by 
wldoh  he  conveys  the  fee  to  another.  Life- 
rents by  law  are  the  terce  and  the  courtesy. 
SeeTsRCB;  Courtxbt. 

LXFB-RBNTEIL    In  Scotch  Law.    A 

tenant  for  life  without  waste.    Bell,  Diet. 

LIQAN,  LAQAN.  (joods  cast  into  the 
sea  tied  to  a  buoy,  so  that  they  may  be 
found  A^Bjn  by  the  owners,  are  so  denomi- 
nated, n  hen  goods  are  cast  into  the  sea  in 
itorms  or  shipwrecks,  and  remain  there,  with- 
out coming  to  land,  they  are  distinguished 
by  the  barbarous  names  ofjetsam,  flotsam, 
and  lifiin.  5  Coke,  108 ;  Uargrave,  St.  Tr. 
48;  1  Blackstone,  Comm.  292. 

LiaBANCXI.  The  true  and  faithful  obe- 
dience of  a  subject  to  his  sovereign,  of  a  citi- 
ten  to  his  government.  It  signifies,  also,  the 
territory  of  a  sovereign.    See  Allioiance. 

LXGHTZmiffAN.  The  owner  or  manager 
of  a  lighter.  A  lighterman  is  considered  as  a 
common  carrier.    See  Liohtjers. 

LXOHTBRS.  Small  vessels  employed  in 
loading  and  unloading  larger  vessels. 

The  owners  of  lighters  are  liable  Uke  other 
oommon  carriers  for  hire.  It  is  a  term  of  the 
contract  on  the  part  of  the  carrier  or  lighter- 
maiif  implied  by  law,  that  his  vessel  is  tight 
and  fit  tor  the  purpose  or  employments  for 
which  he  offers  and  holds  it  forth  to  the  pub- 
lic ;  it  is  the  immediate  foundation  and  sub- 
stratum of  the  contract  that  it  is  so:  the  law 
pr^umes  a  promise  to  that  effect  on  the  part 
of  the  carrier,  without  actual  proof;  and  every 
principle  of  sound  policy  and  public  conve- 
nience requires  it  should  be  so.  5  East,  428 ; 
Abbott  Shipp.  225;  1  Marshall.  Ins.  254; 
Park,  Ins.  23 ;  Weskett,  Ins.  328 ;  Parsons, 
Marit  Law. 

LIOHTS.  Those  openings  in  a  wall 
which  are  made  rather  for  the  admission  of 
light  than  to  look  out  of.  6  J.  B.  Moore,  47 ; 
9  Bingh.  305.    See  Akcibnt  Lights. 


Lamps  carried  on  board  vessels,  under  sta* 
tutory  regulations  or  otherwise,  for  the  pur* 
pose  of  preventing  collisions  at  night.  See 
Nayioation  Rules. 

Lamps  or  lights  placed  in  lighthouses,  or 
other  conspicuous  positions,  as  aids  to  navi- 
gation at  night.    See  Nayioation  Bulks. 

LIMITATIONS.— Of  CivU  Remedies. 
In  general,  by  the  theory  and  early  practice 
of  tne  common  law,  a  party  who  had  any 
legal  ground  of  complaint  against  another 
mieht  call  the  latter  to  answer  in  court  at 
such  time  as  suited  his  oonvenieace.  This 
privilege,  however,  it  was  soon  found,  might 
DC  productive  of  great  inconvenience,  and 
not  unfrequently  of  great  injustice.  Parties 
might,  and  often  £d,  wait  till  witnesses 
were  dead  or  papers  destroyed,  and  then  pro- 
ceeded to  enforce  claims  to  which  at  an 
earlier  date  a  successful  defence  might  have 
been  made.  Titles  were  thus  rendered  un- 
certain, the  tenure  of  property  insecure,  and 
litigation  fostered.  To  prevent  these  evils, 
statutes  were  passed  limiting  the  time  within 
which  a  party  having  a  cause  of  action 
should  appeal  to  the  courts  for  redress, — 
hence  called  statutes  of  limitation.  The  doc- 
trine o{  Jinea,  of  very  great  antiquity  in  the 
history  of  the  common  law,  the  purpose  of 
which  was  to  put  an  end  to  controversies, 
grew  out  of  the  efforts  to  obviate  these  evils, 
and  frequent  attempts,  prior  to  the  accession 
of  James  I.j  by  statutes  of  restricted  appli- 
cation, were  made  to  the  same  end.  But  till 
the  reign  of  that  prince  no  eeneral  enactment 
applicaole  alike  to  personal  and  real  actions 
had  been  passed. 

%•  In  the  year  1623,  however,  hj  stat.  21  Jac 
I.  c.  16,  entitled  "  An  Act  for  Limitation  of 
Actions,  and  for  avoiding  of  Suits  at  Law,'' 
known  and  celebrated  ever  since  as  the 
Statute  of  Limitations,  the  law  upon  this 
subject  was  comprehensively  declared  sub- 
stantially as  it  exists  at  the  present  day  in 
England,  whence  our  ancestors  brought  it 
with  them  to  this  country ;  and  it  has  passed, 
with  some  modifications,  into  the  statute- 
books  of  every  state  in  the  Union  except 
Louisiana,  whose  laws  of  limitation  are 
essentially  the  Prescriptions  of  the  civil  law, 
drawn  from  the  Partiaaa,  or  Spanish  Code. 

8*  The  similarity  between  the  statutes  of 
the  several  states  and  those  of  England  is 
such  that  the  decisions  of  the  British  courts 
and  those  of  this  country  are  for  the  most 

5 art  illustrative  of  all,  and  will  be  cited  in- 
iscriminately  in  this  brief  summary  of  the 
law  as  it  now  stands.  5  Barnew.  k  Aid.  204 ; 
4  Johns.  N.  Y.  317.  One  preliminary  ques- 
tion, however,  has  arisen  in  this  country, 
growing  out  of  the  provision  of  the  national 
constitution  prohibiting  states  from  passing 
laws  impairing  the  obligation  of  contracts, 
for  which  there  is  no  iBnglish  precedent 
Upon  this  point  the  settled  doctrine  is  that 
unless  the  law  bars  a  right  of  action  already 
accrued  without  giving  a  reasonable  time 
I  within  which  to  bring  an  action,  it  pertains 
1  to  the  remedy  merely,  and  is  valid.    4  Wheat* 
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122 ;  12  id,  349 ;  6  How.  650 ;  14  N.  Y.  16 ; 
5  Mete.  Mass.  168 ;  2  All.  Mass.  436.  Sub- 
ject to  this  qualification,  a  law  may  extend 
or  reduce  the  time  already  limited.  But  a 
cause  of  action  already  barred  by  pre-exist- 
ing statutes  will  not  be  revived  by  a  statute 
extending  the  time,  5  Mete.  Mass.  400 ;  7 
Penn,  St.  292 ;  25  Vt.  41 ;  8  Blackf.  Ind. 
506 ;  though  if  it  be  not  already  barred  a 
statute  extending  the  time  will  apply.  1 T.  L. 
Smith,  Ind.  8. 

4*  Courts  of  equity,  though  not  within 
the  terms  of  the  statute,  have  nevertheless 
been  uniformly  regarded  as  within  its  spirit, 
and  have,  as  a  general  rule,  been  governed  by 
its  provisions,  unless  special  circumstances, 
where  there  has  been  no  laches,  in  the  interests 
of  justice,  require  that  they  should  be  disre- 

farded.  2  Schoales  &  L.  Ir.  Oh.  329,  630 ;  12 
•et  56 ;  7  Johns.  Ch.  N.  Y.  90 ;  2  Den.  N.  Y. 
577 ;  9  Pick.  Mass.  1 ;  3  All.  Mass.  42.  And 
in  some  cases  when  claims  are  not  barred  by 
the  statute  of  limitations,  a  court  of  equity 
will  refuse  to  interfere,  on  grounds  of  public 
policy,  and  the  difficulty  of  doine  entire 
justice  between  the  parties  when  me  origi- 
nal transaction  may  have  become  obscure  by 
the  lapse  of  time  and  the  evidence  lost,  1 
Dav.  Dist.  Gt,  252 ;  1  Jones,  No.  C.  £q.  18 ; 
though  a  lapse  of  time  short  of  that  of  the 
statute  of  limitations  will  not  be  held  a  bar 
without  strong  reasons.  1  Woodb.  &  M.  G.  C. 
90. 

5*  But  in  a  proper  case,  as  wbere  there  is 
fraud  undiscovered  till  the  statute  has  become 
a  bar,  or  it  is  the  fault  and  wrong  of  the 
defendant  that  the  plaintiff  did  not  enforce 
his  legal  rights  within  the  limited  time, 
courts  of  equity  will  not  hesitate  to  interfere 
in  the  interest  of  justice,  and  entertain  suits 
long  since  barred  at  law.  5  Johns.  Oh.  N.  Y. 
522 ;  4  How.  503 ;  2  Schoales  &  L.  Ir.  Ch. 
630 ;  8  Ves.  Ch.  73 ;  2  Sim.  Ch.  340.  But 
here,  again,  courts  of  equity  will  proceed  with 
great  caution,  7  How.  819;  and  hold  the 
complainant  to  allegation  and  proof  of  his 
ignorance  of  the  fraud  and  when  and  how  it 
was  discovered.  1  Curt.  G.  C.  390.  Subject 
to  these  conditions,  a  clainx  forty  years  old 
for  services  was  sustained  against  a  defendant 
who  had  obtained  them  by  falsely  represent- 
ing to  the  person  whor  rendered  them  that  he 
was  a  slave.    12  Penn.  St.  49. 

6*  And  courts  of  admiralty  are  governed 
by  substantially  the  same  rules  as  courts  of 
equity.  3  Mas.  G.  G.  95 ;  2  Sumn.  C.  C.  212. 
AjQd  although  the  statute  does  not  apply  in 
terms  to  probate  courts,  there  seems  to  be  no 
reason  wny  the  statute  of  limitations  should 
not  be  applied  according  to  the  principles  of 
equity.    1  Bradf.  Surr.  N.  Y.  1. 

AS   TO   PERSONAL  ACTIONS. 

It  is  generally  provided  that  personal 
actions  shall  be  brought  within  a  certain  speci- 
fied time — ^usually  six  years  or  less — from 
the  time  when  the  cause  of  action  accrues, 
and  not  after;  and  hereupon,  whether  the 
limitation  be  one  or  twenty  years  (the  lattor 


being  the  limit  applicable  to  perwynal  actionii 
not^otherwise  specially  limited),  the  question 
at  once  arises  when  the  canse  of  action  in 
each  particular  case  accrues. 

Y.  Cau9e  of  (iction  accruei  when*  The 
rule  that  the  cause  of  action  acemes  when 
and  so  soon  as  there  is  a  right  to  apply  to 
the  court  for  relief  by  no  means  solves  the 
difficulty.  When  does  the  right  itself  so  to 
apply  accrue  ?  •  Upon  this  point  the  decisions 
are  so  numerous  and  so  conflicting,  or  per- 
haps, more  accurately  speaking,  so  controlled 
by  particular  circumstances,  that  no  inflexible 
rule  can  be  extracted  therefrom.  In  general, 
it  may  be  said  that  in  actions  of  contract  the 
cause  of  action  accrues  when  there  is  a 
breach  of  the  contract.  3  Bamew.  &  Aid. 
288 ;  3  Johns.  N.  Y.  137. 

8*  When  a  note  (except  bank-notes,  2 
Sneed,  Tenn.  482)  is  payable  on  demand,  the 
statute  begins  to  run  from  its  date,  2  Mees. 
&  W.  Exch.  467 ;  9  Pick.  Mass.  488 ;  and  if 
there  is  no  date,  then  from  the  delivery,  1 
Uarr.  &  G.  Md.  439;  and  the  rule  is  th« 
same  if  the  note  is  payable  '*at  any  time 
within  six  years,"  39  Me.  492 ;  or  borrowed 
money  is  to  be  paid  **when  called  on."  1 
Harr.  k  G.  Md.  4^9.  If  the  note  be  payable 
in  certain  days  after  demand,  sight,  or  notice,  - 
the  statute  begins  to  run  from  the  demand, 
sight,  or  notice,  13  Wend.  N.  Y.  267 ;  2  Taunt. 
3^ ;  4  Mas.  G.  G.  336  ;  but  the  demand  itoelf 
should  be  made  within  the  time  limited  for 
bringing  the  action  on  the  note ;  else  a  note 
limited  to  six  years  might  be  kept  open  in* 
definitely  by  a  failure  to  make  a  demand.  10 
Pick.  Mass.  120.  And  when  the  note  is 
on  interest,  this  does  not  become  barred  by 
the  statutes  till  the  principal,  or  some  dis- 
tinct portion  of  it,  becomes  barred.  2  Cash. 
Mass.  92 ;  1  Hall,  N.  Y.  314.  If  the  note  be 
entitled  to  grace,  the  statute  runs  from  the 
last  day  of  grace.    11  Me.  412. 

9*  nhere  money  it  paid  by  mittakej  the 
statute  begins  to  run  from  the  time  of  pay- 
ment, 9  Cow.  N.  Y.  674;  also  in  case  of 
i^flury,  6  Ga.  228,  or  where  paid  for  another 
lis  surety.  6  Cow.  N.  Y.  225.  If  money  ib 
payable  by  instalments,  the  statute  runs 
against  each  instalment  as  it  becomes  due. 
20  Me.  400,  unless  it  is  agreed  that  upon  de- 
fault the  whole  shall  become  due.  3  Gale  Sl 
D.  Exch.  402. 

Where  a  contract  takes  effect  upon  some 
condition  or  contingency,  or  the  happening 
of  some  event,  the  statute  runs  from  the 
performance  of  the  condition,  5  Pick.  Mass. 
§84,  or  the  happening  of  the  contingency  or 
event,  3  Penn.  St.  149,  and  not  from  the  aate 
of  the  contract.  On  an  agreement  to  devise,  the 
statute  runs  from  the  death  of  the  promissof . 
9  Penn.  St.  260.  When  money  is  paid,  and 
there  is  afterwards  a  failure  of  consideration, 
the  statute  run^  from  the  failure.  14  Mass. 
425. 

10«  Where  coniintums  services  are  rendered^ 
as  by  an  attorney  in  the  conduct  of  a  suit,  I 
Barnew.  &  Ad.  lo,  or  by  a  mechanic  in  doing 
a  job,  16  111.  341,  the  statute  begins  to  run 
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frum  the  completion  of  the  service.  On  a  pro- 
miM  of  indemDitjr,  when  the  promissee  pays 
fflonej  or  is  damnified,  the  statute  begins 
b>  run.  12  Mete.  Mass.  130.  In  cases  of 
neglifcnee,  cartUssrtess,  unski^ulness,  and 
the  hke,  the  statute  runs  from  the  time  when 
these  hi^pen  respectiyely,  and  not  from  the 
time  when  damages  accrue  therefrom,  4  Pet 
172;  and  so,  generally,  in  cases  of  tort  when 
the  wrong  is  done  or  the  right  is  invaded. 
8  EaMt,  4 ;  10  Wend.  N.  Y.  260 ;  24  Penn. 
St  186.  Thus,  where  an  attorney  negligently 
invests  money  in  a  poor  security,  the  statute 
runs  from  the  investment  2  Brod.  &  B.  73 ; 
ao,  where  a  party  neelected  to  rembve  goods 
from  a  warehouse,  whereby  the  plaintiff  was 
obliged  to  pay  damages,  the  statute  runs 
from  the  neglect  and  not  from  the  payment 
of  damages,  3  Johns.  N.  Y.  137 ;  so,  where 
the  defendant  agreed  to  go  into  another  state 
and  collect  some  money,  and  on  his  return  to 
pav  off  a  certain  judgment  the  statute  was 
neld  to  run  from  the  return.  3  Ired.  No.  0. 
481. 

U*  The  breach  of  the  contract  is  the  eist 
of  the  action,  and  not  the  damages  resulting 
therefrom.  5  Bamew.  A^  C.  259;  1  SandL 
N.  Y.  98 ;  6  Ohio,  27G.  Thus,  where  the  de- 
fendant had  contracted  to  sell  the  plaintiff  a 
quantity  of  salt,  but  was  unable,  by  reason 
of  the  destruction  of  the  salt,  to  deliver  on 
demand,  and  prolonged  negotiations  for  set- 
tlement till  the  statutory  limitation  had  ex- 
pired, and  then  refused,  the  statute  was  held 
to  run  from  the  demand,  the  non-delivery 
being  a  breach  of  the  contract  1  Eng.  L.  in 
£q.  &  So,  where  a  notary  public  neglects  to 
give  seasonable  notice  of  non-payment  of  a 
note,  and  the  bank  employing  him  was  held 
responsible  for  the  failure,  upon  suit  brought 
by  the  bank  agidnst  the  notify  to  recover  the 
damages  it  had  been  obliged  to  pay,  the  action 
was  held  to  be  barred,  it  not  being  within  six 
jears  of  the  notary's  default  ihoueh  within 
six  years  of  the  time  when  the  bauK  was  re- 
quired to  pay  damages.    6  Cow.  N.  Y.  278. 

!%•  So,  where  on  attorney  makes  a  mistake 
in  a  writ  whereupon,  after  prolonged  liti^s^ 
tion,  nonsuit  follows,  but  not  till  an  action 
against  the  indorser  on  the  note  originally 
sued  has  become  barred,  the  mistake  was  held 
to  set  the  statute  in  motion.  4  Pet  172 ;  4 
Ala.  495.  A  captain  who  barratrously  losee 
his  vessel  is  freed  from  his  liability  to  the 
undervrriter  in  six  years  after  the  last  act  in 
the  barratrous  proceeding.  1  Campb.  539. 
Direetars  of  a  bank  liable  by  statute  for  mis- 
management are  discharged  in  six  years  after 
the  insolvency  of  the  bank  is  made  known. 
16  Mass.  68. 

IS*  If  a  sheriffmBke  an  insufficient  return, 
and  there  is  in  consequence  a  reversal  of 
jodgment  the  statute  runs  from  the  return, 
and  not  from  the  reversal  of  jfidgment  16 
Mass.  456.  So  where  a  sheriff  collects  money 
add  makes  due  return  but  fails  to  pay  over, 
the  statute  runs  from  the  return,  11  Ala. 
679,  or  from  the  demand  by  the  creditor.  10 
Mete  Blass.  244.    If  he  suffers  an  escape,  it 


runs  from  the  escape,  2  Mod.  222;  if  ha 
takes  insufficient  bail,  from  the  return  of  non 
est  inventus  upon  execution  against  the  prin- 
cipal debtor,  17  Mass.  60 ;  20  Me.  93 ;  if  be  re- 
ceive mone^  in  scire  fadae^  from  ite  reception, 
9  Qa.  413;  if  he  neglects  to  attach  sufficient 
property,  on  the  return  of  the  v^it  and  not 
from  the  time  when  the  insufficiency  of  the 
property  is  ascertained.    27  Me.  443. 

14*  In  cases  ofnuisancct  the  statute  begins 
to  run  from  the  ii^ury  to  the  right,  without 
reference  to  the  question  of  the  amount  of  the 
damage,  the  law  holding  the  violation  of  a 
right  as  some  damage.  8  East,  4.  And  so 
when  a  party  having  a  right  to  use  land  for 
a  specific  purpose  puts  it  to  other  uses,  or 
vnrongfully  disposes  of  property  rightfully  in 
possession,  the  statute  begins  to  run  from  the 
perversion.  24  Penn.  St  186;  15  Mass.  82. 
In  trover,  the  statute  runs  from  the  conversion, 
7  Mod.  99 ;  4  Harr.  &  J.  Md.  393 ;  in  replo- 
Pin,  from  the  unlavrful  taking  or  detention. 
The  limitation  in  the  statute  of  James  of 
actions  for  slander  to  two  years  next  after  the 
words  spoken,  applies  only  to  cases  where  the 
words  are  actionable  in  themselves.  1  Salk. 
206. 

15*  Adverse  possession  of  personal  propetiif 
gives  title  in  six  years  aner  the  possession 
becomes  adverse.  16  Vt  124;  1  Brev.  So.  C. 
Ill ;  16  Al^  N.  8. 696;  9  Tex.  123.  But  dif- 
ferent adverse  possessions  cannot  be  linked 
together  to  give  title.  3  Strobh.  So.  C.  31; 
1  Dwann,  Tenn.  501.  The  statute  acts  upon 
the  title,  and,  when  the  bar  is  perfect,  trans- 
fers the  property  to  the  adverse  possessor ; 
while  in  contracts  for  the  payment  there  is 
no  such  thing  as  adverse  possession,  but  the 
statute  simply  affects  the  remedy,  and  not  the 
debt     18  Ala.  n.  s.  248. 

16*  Compuiaiion  of  time.    In  computing 
the  time  limited,  much  discussion  has  been 
had  in  the  courts  whether  the  day  when  the 
statute  begins  to  run  is  to  be  incmded  or  ex- 
cluded, but  without  any  satisfactory  result 
It  is  most  generally  held  that  when  the  com- 
putation is  from  an  act  done,  or  the  happen- 
ing of  an  event  the  day  upon  which  the  act 
is  done,  or  event  happens,  is  to  be  included, 
and  when  it  is  from  the  date,  the  day  of  the 
date  is  excluded.   9  Cranch,  120 ;  9  N.  H.  304. 
This  rule,  however,  of  including  the  day  upon 
which  an  act  is  done,  is  subject  to  so  many 
exceptions    and   qualifications   that  it  can 
hardly  be  said  to  be  a  rule,  and  the  cases  are 
wholly  irreconcilable  with  it    It  has  been 
well  said  that  whether  the  day  upon  which 
an  act  is  done  or  an  event  happens  is  to  be 
included  or  excluded,  depends  upon  the  cir- 
cumstances and  reason  of  the  thing,  so  that 
the  intention  of  the  parties  may  be  effected ; 
and  such  a  construction  shoula  be  given  aa 
will  operate  most  to  the  ease  of  the  partj  en- 
titled to  favor,  and  by  which  righto  will  be 
secured  and  forfeitures  avoided.     1  Tex.  107. 
Fractions  of  a  day  are  not  regarded,  unless  it 
becomes  necessary  in  a  question  of  priority, 
8  Yes.  Gh.  83 ;  9  £ng.  L.  k  £q.  457 ;  3  Don. 
N.  Y.  12;  6  Gray,  Mass.  316;  and  then  only 


V 


LIMITATIONS 


58 


LIMITATIONS 


in  questiODs    conceminjE  priyate  acts  and 
transactions.    20  Yt.  653. 

lY*  Excepiiona  to  general  rtde.  If,  when 
the  right  of  action  would  otherwise  accrue 
and  the  statute  begin  to  run,  there  is  no  per- 
ton  toko  can  exercise  the  right,  the  statute  does 
not  be^in  to  run  till  there  is  such  a  person. 
Thus,  if  a  note  matures  after  the  decease  of 
the  promissee,  and  prior  to  the  issue  of  letters 
of  administration,  the  statute  runs  from  the 
date  of  the  letters  of  administration,  unless 
otherwise  specified  in  the  statute,  5  Bamew.  & 
Aid.  204 ;  13  Wend.  N.  Y.  216 ;  9  Leigh,  Va. 
79;  11  Mete.  Mass.  445:  15  Conn.  145;  in 
Missouri,  from  the  date  of  notice  that  letters 
of  administration  have  issued,  9  Mo.  262. 
But  if  the  statute  begins  to  run  before  the 
death  of  the  testator  or  intestate,  it  is  not  in- 
terrupted by  his  death,  4  Mees.  &  W.  Ezch. 
42 ;  3  M jlne  A  C.  Ch.  455 ;  4  Edw.  Ch.  N.  Y. 
733;  18  Miss.  100;  nor  by  the  death  of  the 
administrator,  17  Ala.  n.  s.  291 ;  nor  hj  his 
removal  from  the  state.     15  Ala.  n.  s.  545. 

18.  And  the  courts  will  not  recognize  ex- 
emptions, where  the  statute  has  once  begun 
to  run,  because  they  are  within  the  equity 
and  reason  of  the  statute,  if  they  are  not 
within  its  letter.  Thus,  an  insolvent's  dis- 
charge as  e£fectually  removes  him  from  pur- 
suit by  his  creditor  as  absence  from  the  state ; 
but  it  is  not  an  exception  within  the  statute, 
and  cannot  avail.  1  Whart.  Penn.  106 ;  1 
Cow.  N.  Y.  356 ;  6  Gray,  Mass.  517.  A  cre- 
ditor's absence  makes  it  inconvenient  for  him 
to  return  and  sue ;  but  he  may  so  do,  and  he 
must,  or  be  barred.  17  Ves.  Ch.  38 ;  1  Wils. 
Ch.  134 ;  1  Johns.  N.  Y.  165.  And  it  has 
ever  been  held  that  a  atatutory  impediment 
to  the  assertion  of  title  will  not  help  the  party 
80  impeded,  2  Wheat.  25 ;  nor  even  a  state 
of  war,  which  closes  the  courts.    2  Salk.  420. 

19*  There  are  many  authorities,  however, 
(o  show  that  if,  by  tiie  interposition  of  courts, 
or  the  nrovisions  of  a  statute,  a  person  cannot 
be  Buea  for  a  limited  time,  the  currency  of  the 
statute  is  suspended  during  that  period.  In 
other  words,  if  the  law  interposes  to  prevent 
suit,  it  will  see  to  it  that  he  who  has  a  right 
of  action  shall  not  be  prejudiced  thereby.  10 
Gill  k  J.  Md.  246 ;  4  Md.  Ch.  Dec.  368 ;  5 
Ga.  66 ;  3  McLean,  C.  C.  568 ;  12  Wheat.  129; 
2  Den.  N.  Y.  577 ;  20  How.  128.  Thus,  an 
if^unctian  suspends  the  statute.  1  Md.  Ch. 
Dec.  182 ;  12  Gratt.  Va.  579;  2  Stockt.  N.  J. 
347 ;  10  Humphr.  Tenn.  And  so  does  an 
Oisignment  of  an  insolvenfs  effects,  as  between 
the  estate  and  the  creditors,  7  Mete.  Mass. 
435 ;  1  Cush.  Mass.  461 ;  12  La.  Ann.  216 ; 
though  not,  as  has  just  been  said,  as  between 
the  debtor  and  his  creditor.  6  Gray,  Mass.  517. 

30.  But  when  the  statute  does  not  in  terms 
exclude  and  limit  a  particular  case,  the  court 
will  not  extend  it,  although  the  case  comes 
within  the  reason  of  the  statute.  Thus,  in 
Illinois,  where  the  action  of  debt  will  lie 
wherever  indebitatus  assumpsit  will,  and  jus- 
tices of  the  peace  have  jurisdiction  of  both 
actions,  the  summons  being  the  same  in  both 
forms  of  action,  if  the  statute  of  limitations 


is  pleaded  the  law  will  presume  that  to  be  the 
particular  form  which  is  best  calculated  to 
advance  the  plaintiff's  remedy.  9  111.  193. 
So  tiie  Alabama  act,  which  pennits  an  action 
to  be  commenced  within  a  year  after  the  re- 
versal of  a  previous  judgment,  was  held,  in 
favor  of  the  plaintiff,  to  apply  to  a  case  when, 
by  the  action  of  an  inferior  court,  the  cause 
was  discontinued  as  to  two  of  the  defendants, 
and  thus  caused  a  reversal  of  the  judgment 
as  to  the  other  defendant,  although  not  within 
the  letter  of  the  statute.     11  Ala.  n.  s.  356. 

31.  By  the  special  provisions  of  the  statute, 
infants,  married  women,  persons  non  compos 
mentis,  those  imprisoned,  and  those  beyond 
seas,  out  of  the  state,  out  of  the  realm,  or  out 
of  the  country,  are  regarded  as  affected  by  the 
incapacity  to  sue,  or,  in  other  words,  as  being 
under  disability,  and  have,  therefore,  the  ri^ht 
of  action  secured  to  them  until  the  expiration 
of  the  time  limited,  after  the  removal  of  the 
disability.  These  personal  exceptions  have 
been  strictly  construed,  and  the  party  alleging 
the  disability  has  been  very  uniformly  held  to 
bring  himself  exactly  within  the  express 
words  of  the  statute  to  entitle  himself  to  th« 
benefit  of  the  exception.  To  bring  himself 
within  the  spirit  or  supposed  reason  of  the 
exception  is  not  enough.  1  Cow.  N.  Y.  356 ; 
3  Green,  N.  J.  171 ;  2  Curt.  C.  C.  480 ;  17  Ves. 
Ch.  87.  And  this  privilege  is  accorded  al- 
though the  person  laboring  under  the  statute 
disability  might  in  fact  bring  suit.  Thus,  an 
infant  may  sue  before  he  arrives  at  his  major- 
ity, but  he  is  not  obliged  to,  and  his  right  is 
saved  if  he  does  not.  2  Saund.  117.  The 
disabilitT  must,  however,  be  continuous  and 
identical.  One  disability  cannot  be  super- 
added to  another  so  as  to  prolong  the  time, 
and  if  the  statute  once  begins  to  run,  whether 
before  a  disability  exists  or  after  it  has  been 
removed,  no  intervention  of  another  and  sub- 
sequent disability  can  stop  it.  1  Wils.  Ch. 
134;  2  M'Cord,  So.  C.  269;  1  Johns.  N.  Y. 
165.  When,  however,  there  are  two  or  more 
coexisting  disabilities  at  the  time  the  right 
of  action  accrues,  suit  need  not  be  broujrht 
till  all  are  removed.  1  Atk.  Ch.  610;  12  Me. 
397 ;  3  Johns.  Ch.  N.  Y.  129. 

33*  Beyond  seas  means  without  the  juris- 
diction of  the  state  or  government  in  which 
the  question  arises.  1  Show.  91 ;  3  Cranch, 
174;  3  Wheat.  341 ;  1  Harr.  &  M'H.  Md. ; 
14  Pet.  41 ;  2  M'Cord,  So.  C.  331 ;  13  N.  H. 
79.  In  Pennsylvania  and  Missouri,  however, 
and  perhaps  other  states,  contrary  to  the  very 
uniform  current  of  authorities,  beyond  seas 
is  held  to  mean  out  of  the  limits  of  the  United 
States.  2  Dall.  Penn.  217 ;  13  Mo.  216.  And 
the  United  States  courts  adopt  and  follow  the 
decisions  of  the  respective  states  upon  the 
interpretation  of  their  respective  laws.  2 
How.  76 ;  12  Pet.  32.  What  constitutes  ab- 
sence out  of  tne  state  within  the  meaning  of 
the  statute,  is  wholly  undeterminable  by  any 
rule  to  be  drawn  from  the  decisions.  It  seems 
to  be  agreed  that  temporary  absence  is  not 
enough ;  but  what  is  a  temporary  absence  it 
by  no  means  agreed. 
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98*  The  word  return,  as  applied  to  an 
tljeent  debtor,  applies  as  well  to  loreieners,  or 
residents  out  of  tne  state  coming  to  the  state, 
as  to  citizens  of  the  state  who  have  eone 
abroad  aud  have  returned.  3  Johns.  N.  T. 
267 ;  11  Pick.  Mass.  36.  And  in  order  to  set 
the  statute  in  motion  the  return  must  be  open, 
public,  and  such  and  under  such  circum- 
stances as  will  give  a  party,  who  exercises 
ordinary  diligence,  an  opportunity  to  brine  his 
action.  10  Johns.  N.  Y.  264 ;  1  Pick.  Mass.  263 ; 

3  Oill  &  J.  Md.  158.  Such  a  return,  though 
tem porary,  will  be  sufficient  8  Crancb ,  U .  o. 
179.  But  if  the  return  is  such  and  under 
such  circumstances  as  to  show  that  the  party 
does  not  intend  that  his  creditor  shall  take 
advantage  of  his  presence,  or  such,  in  fact, 
that  he  cannot  without  extraordinary  vigi- 
lance avail  himself  of  it, — ^if  it  is  secret,  con- 
cealed, or  clandestine, — ^it  is  insufficient. 
The  absence  of  one  of  several  joint-plaintiffs 
does  not  prevent  the  running  of  the  statute, 

4  Term,  ol6;  but  the  absence  of  one  of  seve- 
ral joint<lefendants  does.  29  £ng.  L.  &  £q. 
271.  This  at  least  seems  to  be  the  settled 
law  of  England ;  but  the  cases  in  the  several 
states  of  the  Union  are  conflicting  upon  these 
points. 

2t4«  Commencement  of  process.  The  ques- 
tion sometimes  arises  as  to  what  constitutes 
the  bringing  an  action  or  the  commencement 
of  process,  and  this  is  very  uniformly  held  to 
be  the  delivery  or  transmission  by  mail  in  due 
course  of  the  writ  or  process  to  the  sheriff  in 
good  faith,  for  service.  18  Johns.  N.  Y.  14 ; 
14  Wend.  N.  Y.  649 ;  1  Paige,  Ch.  N.  Y.  564. 
In  Connecticut,  the  actual  service  of  the  writ 
is  held  to  be  the  commencement  of  the  action, 
17  Conn.  213 :  in  Arkansas,  the  issuance  of 
the  writ,  5  fine.  Ark.  479 ;  in  Vermont,  the 
taking  out  of  tne  writ,  if  it  be  served  in  time 
for  the  next  court  to  which  it  is  returnable. 
1 N.  Chipm.  Vt.  94.  The  date  of  the  writ  is 
primd  facie  evidence  of  the  time  of  its  issuance. 
17  Pick.  Mass.  407 ;  7  Me.  370. 

34l«  If  the  writ  or  process  seasonably 
'msaed/aU  of  a  sufficient  sereice  or  return  bv 
any  unavoidable  accident,  or  by  any  default 
or  neelect  of  the  officer  to  whom  it  is  com- 
mitted, or  is  abated,  or  the  action  is  otherwise 
avoided  by  the  death  of  any  party  thereto,  or 
for  any  matter  of  form,  or  judgment  for  plain- 
tiff be  arrested  or  reversed,  the  plaintiff  may 
commence  a  new  action  within  a  reasonable 
time;  and  that  reasonable  time  is  usually 
fixed  by  the  statute  at  one  year,  and  by  the 
courts  in  the  absence  of  statutory  provision,  at 
the  same  period.  10  Wend.  N.  Y.  276.  Irre- 
gularity of  the  mail  is  an  inevitable  accident 
within  the  meaning  of  the  statute.  8  Me.  497. 
And  so  is  a  failure  ofsemice  by  reason  of  the 
remorai  of  the  defendant,  without  the  know- 
ledge of  the  plaintiff,  from  the  county  in 
which  he  had  resided  and  to 'which  the  writ 
was  seasonably  sent.  12  Mete.  Mass.  15. 
But  a  mistake  of  the  attorney  as  to  time  of 
the  sitting  of  the  court,  and  consequent  fail- 
ure to  enter,  is  not.  29  Me.  458.  An  abate- 
meni  by  the  marriage  of  the  female  plaintiff 


is  no  abatement  within  the  statute ;  it  is  rather 
a  voluntary  abandonment.  8  Cranch,  84. 
And  so,  generally,  of  any  act  of  the  party  or 
his  attorney  whereby  the  suit  is  abated  or 
the  action  fails.  3  M'Cord,  So.  C.  452 ;  29  . 
Me.  458 ;  1  Mich.  252 ;  6  Gush.  Mass.  417. 

36*  A  nonsuit  is  in  some  states  held  to  be 
within  the  equity  of  the  statute,  13  Ired. 
No.  C.  123 ;  4  Ohio  St.  172 ;  12  La.  Ann.  672; 
but  generally  otherwise.  1  Serg.  &  R.  Penn. 
236 ;  3  M'Cord,  So.  C.  452 ;  3  B&rr.  N.  J.  269. 
If  there  are  two  defendants,  and  by  reason  of 
a  failure  of  service  upon  one  an  alias  writ  is 
taken  out,  this  is  no  continuance,  but  a  new 
action,  and  the  statute  is  a  bar.  6  Watts, 
Penn.  528.  So  of  amending  bill  introducing 
new  parties.  6  Pet.  61.  A  dismissal  of  the 
actioU  because  of  the  clerk^s  omission  to  sea- 
sonably enter  it  on  the  docket  is  for  matter  of 
form,  7  Gray,  Mass.  165;  and  so  is  a  dis- 
missal for  want  of  jurisdiction,  where  the 
action  is  broueht  in  the  wrong  county.  1 
Gray,  Mass.  580.  In  Maine,  however,  a 
wrong  venue  is  not  matter  of  form.  38  Me« 
217.  The  statute  is  a  bar  to  an  action  at  law 
after  a  dismissal  from  chancery  for  want  of 
jurisdiction.  16  Wend.  N.  Y.  572 ;  1  Atk. 
Ch.  1 ;  2  Munf.  Va.  181 ;  18  Ala.  n.  b.  307. 

5IY.  Lex  fori  governs.  Questions  under 
the  statute  are  to  be  decided  by  the  law  of 
the  place  where  the  action  is  brought,  and 
not  by  the  law  of  the  place  where  the  contract 
is  made  or  the  wron^  done.  If  the  statute 
has  run  against  a  claim  in  one  state,  the  rem- 
edy is  gone,  but  the  right  is  not  extinguished; 
and  therefore  the  right  may  be  eniorced  in 
another  state  where  the  remedy  is  still  open, 
the  time  limited  by  the  statute  not  having  ex- 
pired. 15  East,  439;  2  Mas.  C.  C.  159;  9 
How.  407 ;  11  Pick.  Mass.  36.  So  if  the 
statute  of  the  place  of  the  contract  is  still 
unexpired,  yet  an  action  brought  in  another 
place  is  governed  by  the  lezforh  and  may  be 
barred.    1  Gaines,  N.  Y.  4(&.    But  statutes 

fiving  title  by  adverse  possession  are  to  be 
ifltinguished  from  statutes  of  limitation. 
Adverse  possession  gives  title;  lapse  of  time 
bars  the  remedy  only.  And  a  right  acquired 
by  adverse  possession  in  the  place  where  the 
adverse  possession  is  had  is  good  elsewhere* 
11  Wheat.  361 ;  9  How.  407 ;  5  Ala.  n.  s.  108 ; 
16  Ark.  384. 

38.  Public  rights  not  deeded.  Statutes  of 
limitation  do  not  run  aeamst  the  state  or  the 
United  States,  unless  it  is  expressly  so  pro- 
vided in  the  statute  itself.  No  laches  is  to  be 
imputed  to  the  government.  18  Johns.  N.  Y. 
228 ;  4  Mass.  526.  But  this  principle  has  no 
application  when  a  party  seeks  his  private 
rights  in  the  name  of  the  state.  Counties, 
towns,  and  municipal  bodies  not  possessed  of 
the  attributes  of  sovereignty  have  no  exemp- 
tion. 4  Dev.  No.  C.  568;  22  Me.  445;  12 
111.  38.  If,  however,  the  sovereign  becomes 
a  party  in  a  private  enterprise,  as,  tor  instance, 
a  stockholder  in  a  bank,  he  subjects  himself 
to  the  operation  of  the  statute.    3  Pet.  30. 

39*  raHicular  classes  of  actions.  Actions 
of  trespass,  trespass  quare  clausum,  i^nue^ 
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aoeoufU,  troveTf  replevin,  and  upon  the  case 
(except  actions  for  slander),  and  action  of 
aebi  for  arrearages  of  rent,  and  of  debt 
grounded  upon  any  lending  or  contract  witkr 
out  specialty,  or  simple  contract  debt,  are 
usually  limited  to  six  years.  Actions  for 
Mlander,  libel,  assault,  and  the  like,  are  usually 
limited  to  a  less  time,  generally  two  years. 
Judgment  of  courts  not  of  record,  as  courts 
of  justices  of  the  peace,  and  county  commis- 
sioners' courts,  are  in  some  states,  either  by 
statute  or  the  decisions  of  the  highest  courts, 
included  in  the  category  of  debts  founded  on 
contract  without  specialty.  13  Mete  Mass. 
251 ;  2  Bail.  So.  C.  58 ;  37  Me.  29.  In  others, 
however,  they  are  excluded  upon  the  ground 
that  the  statute  applies  only  to  debts  founded 
on  contracts  in  fact,  and  not  to  debts  founded 
on  contracts  implied  by  law.  14  Johns.  N.  Y. 
480. 

30«  Action  of  OMumpsit,  though  not  spe- 
cifically named  in  the  original  statute  of 
James  I.  as  included  within  the  limitation  of 
six  years,  were  held  in  England,  afler  much 
discussion,  to  be  fairly  embraced  in  actions  of 
*'  trespass."  4  Ad.  &  £.  912.  The  same 
rule  nas  been  adopted  in  this  country,  5 
Ohio,  444;  3  Pet.  270;  1  Morr.  Iowa,  59 ;  and, 
in  fact,  assumpsit  is  expressly  included  in 
most  of  the  statutes.  And  it  nas  also  been 
held  in  this  country  that  statutes  of  limita- 
tion apply  as  well  to  motions  made  under  a 
itatute  as  to  actions.  II  Humphr.  Tenn. 
423.  Such  statutes  are  in  aid  of  the  common 
law,  and  furnish  a  general  rule  for  cases  that 
are  analogous  in  their  subject-matter,  but  for 
which  a  remedy  unknown  to  the  common 
law  has  been  provided  by  statutes ;  as  where 
compensation  is  sought  for  land  taken  for  a 
railroad.    23  Pcnn.  St  371. 

dl.  A  set-off  cannot  usually  be  pleaded 
in  bar,  5  East,  16 ;  3  Johns.  N.  Y.  261 ; 
though  when  there  are  cross-demands  accruinc 
at  nearly  the  same  time,  and  the  plaintiff 
has  saved  the  statute  by  suing  out  process, 
the  defendant  will  be  allowed  to  set  off  his 
demand,  2  Esp.  569 ;  and,  generally,  when 
there  is  any  equitable  matter  of  defence  in 
the  nature  of  set-ofil  or  which  might  be  the 
subject  of  a  cross-action,  growing  out  of  the 
subject-matter  for  which  the  action  is  brought, 
courts  will  permit  it  to  be  set  up  although  a 
oross-action  or  an  action  on  the  claim  in  set- 
off might  be  barred  by  the  statute.  8  Rich. 
So.  C.  113 ;  9  Ga.  398 ;  11  Eng.  L.  k  Eq.  10 ; 
2  Green,  N.  J.  545 ;  8  B.  Monr.  Ky .  580.  A  lien 
is  not  lost  though  an  action  to  recover  on  the 
debt  or  obligation  secured  by  the  pledge  may 
be  barred.  3  Esp.  81 ;  2  Barnew.  &  Ad.  413 ; 
19  Pick.  Mass.  535. 

82.  Debts  by  specialty,  as  contracts  under 
seal,  judgments  of  courts  of  record  (except 
foreign  judgments,  and  judgments  of  courts 
out  of  the  state,  upon  which  the  decisions 
are  very  discordant),  liabilities  imposed  by 
statute,  awards  under  seal,  or  where  the  sub- 
mission is  under  seal,  indentures  reserving 
rent,  and  actions  for  legacies,  are  affected 
only  by  the  general  limitation  of  twenty 


years.  A  mortgage,  though  under  seal,  does 
not  take  the  note,  not  witnessed,  secured 
thereby,  with  it,  out  of  the  limitation  of  sim- 
ple contracts.  7  Wend.  N.  Y.  94.  And 
though  liabilities  imposed  by  statute  are 
specialties,  a  liability  under  a  by-law  made 
mr  virtue  of  a  charter  is  not,  6  Eng.  L.  A 
£!q.  309 ;  on  the  ground  that  by  becoming  a 
member  of  the  company  enacting  the  by-laws 
the  party  consents  ana  agrees  to  assume  the 
liabilities  imposed  thereby. 

83*  An  action  brought  by  the  payee  of  a 
witnessed  promissory  note,  nis  executor  or 
administrator,  is  in  some  states  excepted 
from  the  limitation  of  simple  contracts,  and 
is  onlv  barred  by  the  lapse  of  twenty  years. 
But  the  indorsee  of  such  a  note  must  sue 
within  six  years  from  the  time  of  the  transfer 
to  him,  4  Pick.  Mass.  384 ;  though  he  may 
sue  afler  that  time  in  the  name  of  the  payee, 
with  his  consent.  4  Cush.  Mass.  17o.  If 
there  are  two  promissees  to  the  note,  and  the 
signature  of  only  one  is  witnessed,  the  note 
as  to  the  other  is  not  a  witnessed  note.  4  Mete. 
Mass.  406;  18  Shep.  Me.  49.  And  the 
attestation  of  the  witness  must  be  with  the 
knowledge  and  consent  of  the  maker  of  the 
note.  8  Pick.  Mass.  246;  1  Mas.  Vt.  26. 
An  attested  indorsement  signed  by  the  pro- 
missee,  acknowledging  the  note  to  be  due,  la 
not  a  witnessed  note,  23  Pick.  Mass.  282; 
but  the  same  acknowledgment  for  value  re- 
ceived, with  a  promise  to  pay  the  note,  is.  1 
Mete.  Mass.  21.  If  the  note  be  payable  to 
the  maker's  own  order,  witnessed  and  indorsed 
by  the  maker  in  blank,  the  indorsement 
beine  without  attestation,  an  action  bv  the 
first  indorsee  is  barred  in  six  ^ears.  4  Meto. 
Mass.  219.  And  even  if  the  indorsement  be 
attested,  a  second  indorsee  or  holder  by  de- 
livery, not  being  the  original  payee,  is  barred. 
13  ^Ietc.  Mass.  128. 

84*  Statute  bar  avoided,  when.  Truste  in 
general  are  not  within  the  operation  of  the 
statute,  where  thev  are  direct  and  exclusively 
within  the  jurisdiction  of  a  court  of  equity, 
and  the  question  arises  between  the  trustees 
and  the  cestui  que  trust,  7  Johns.  Oh.  N.  Y. 
90;  1  Watts,  Penn.  275.  Ard  of  this  cha- 
racter are  the  trusts  of  executors,  adminis- 
trators, guardians,  assignees  of  insolvents, 
and  the  like.  The  claim  or  title  of  such 
trustees  is  that  of  the  cestui  que  trust,  2 
Schoales  &  L.  Ir.  Ch.  607.  Special  limitations 
to  actions  at  law  are  made  in  some  states  in 
favor  of  executors  and  administrators,  modi- 
fying or  abrogating  the  rule  in  equity ;  and 
as  these  laws  are  made  in  the  interest  of  the 
trust  funds,  it  is  the  duty  of  the  executor  or 
administrator  to  plead  the  special  statute 
which  applies  to  him  as  such  and  protects 
the  estate  he  represents,  though  he  is  not 
bound  tc)  plead  the  general  statute.  13  Masa. 
203 ;  3  N;  H.  491 ;  15  id.  58. 

85*  If,  however,  the  trustee  deny  the 
right  of  his  cestui  que  ti'ust,  and  claim  ad- 
versely to  him,  and  these  facts  come  to  the 
knowledge  of  the  cestui  que  trust,  tlie  statute 
will  begin  to  run  from  the  time  when  the 
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facts  become  known.  3  Samn.  0.  C.  466. 
Bat  trasts  cognisable  at  law  are  subject  to 
the  operation  of  the  statute,  including  im- 
plied truste  generally.  6  Johns.  Oh.  N.  Y. 
IlO ;  9  Pick.  Mass.  242 ;  17  Ves.  Ch.  95 ;  I 
Watts  &  S.  Penn.  112;  7  Blackf.  Ind.  86; 
7  B.  Monr.  Ky.  556 ;  7  S.  &  M.  Miss.  219 ;  4 
Ired.  No.  0.  1 ;  3  Gratt  Va.  373. 

86«  Principal  and  agent.  The  relation 
of  an  agent  to  his  principal  is  a  fiduciary 
one,  ana  the  statute  does  not  begin  to  run  so 
long  as  there  is  no  breach  of  the  trust  or 
duty.  When,  however,  there  is  such  a  breach, 
and  the  ]^rincipal  has  knowledge  of  it,  the 
statute  will  begin  to  run.  2  Gill  A  J.  Md. 
389 ;  10  Johns.  N.  Y.  285 ;  6  Cow.  N.  Y.  376. 
In  many  cases,  a  lawful  demand  upon  the 
agent  to  perform  his  duty,  and  neglect  or 
refusal  to  comply,  are  necessary  to  constitute 
a  breach.  As  when  money  is  placed  in  the 
hands  of  an  agent  with  which  to  purchase 
property,  and  we  agent  neglects  to  make  the 
purchase,  there  must  be  a  demand  for  the 
money  before  the  statute  will  begin  to  run, 

5  Ired.  No.  0.  507 ;  so  where  property  is 
placed  in  the  hands  of  an  agent  to  oe  sold, 
and  he  neglects  to  sell.  2  GiU  ft  J.  Md.  389. 
If,  however,  the  agent's  conduct  is  such  as  to 
amount  to  a  declaration  on  his  part  that  he 
will  not  perform  his  duty,  or  if  he  has  dis- 
abled himself  from  performing  it,  it  is  tanta- 
monnt  to  a  repudiation  of  the  trust,  or  an  ad- 
verse claim  against  the  cestui  que  trust,  and 
the  same  consequences  follow.  No  demand 
IS  necessary:  the  right  of  action  accrues  at 
once  upon  the  declaration,  and  the  statute 
then  begixis  to  run.  10  Gill  ft  J.  Md.  422 ; 
I  Rand.  Ta.  284. 

ST.  But  where  a  demand  is  nqpessary,  it 
riiould  itself  be  made  within  the  limited 
time ;  otherwise  an  agent  might  be  subject 
all  his  lifetime  to  demands,  however  stale, 
15  Wend.  N.  Y.  302 ;  17  Mass.  145 ;  unless 
the  aeent,  by  his  own  act,  prevents  a  demand. 

6  Cusn.  Mass.  501.  The  rendering  an  un- 
true account  by  a  collection  or  other  agent 
would  seem  to  be  such  a  breach  of  duty  as 
to  warrant  an  action  without  demand,  and 
would  therefore  set  the  statute  in  motion.  17 
Mass.  145.  If  tlie  custom  of  trade  or  the 
law  makes  it  the  clear  duty  of  an  agent  to 
pay  over  mone^  collected  without  a  demand, 
then  if  the  principal  has  notice  the  statute 
beirins  to  run  from  the  time  of  collection; 
ana  when  there  is  no  such  custom  or  law,  if 
the  agent  having  funds  collected  gives  notice 
to  his  principal,  the  statute  will  begin  to  run 
after  tne  lapse  of  a  reasonable  time  within 
which  to  make  the  demand,  though  no  de- 
mand be  made.    4  Sandf.  N.  Y.  355. 

M.  In  equity,  fraud  practUed  upon  the 

Slaintiff  so  that  the  fact  of  his  right  to  sue 
oes  not  come  to  his  knowledge  till  after  the 
expiration  of  the  statute  of  limitations,  is 
held  to  open  the  case  so  that  he  may  bring 
his  action  within  the  time  limited,  dating 
from  the  disooTery  of  the  fraud.  But  herein 
the  courts  proceed  with  great  caution,  and 
require  not  only  a  clear  case  of  fraudulent 


concealment,  but  the  absence  of  negligence 
on  the  part  of  the  party  seeking  to  obviate  the 
statute  limitation  by  the  replication  of  fraud. 
7  How.  819 ;  12  Penn.  St.  49 ;  1  Curt.  C.  C. 
390;  5  Johns.  Oh.  N.  Y.  522.  In  some  states, 
fraudulent  concealment  of  the  cause  of  action 
is  made  by  statute  a  cause  of  exemption  from 
its  effect.  And  the  courts  construe  the  saving 
clause  with  great  strictness,  and  hold  that 
means  of  knowledge  of  the  concealment  are 
equivalent  to  knowledge  in  fact.  8  All.  Mass. 
130 ;  39  Me.  404.  In  the  absence  of  statutory 
provision,  the  admissibility  of  the  replication 
of  fraud  has  been  the  subject  of  contradictory 
decisions  in  the  different  states,  the  weight 
of  authority,  perhaps,  being  in  favor  of  its 
admissibility.     5  Mas.  0.  0.  143. 

89*  Running  accounts.  Such  accounts  as 
concern  the  trade  of  merchandise  between 
merchant  and  merchant  were  by  the  original 
statute  of  James  I.  exempted  from  its  opera- 
tion; and  among  these  mutual  and  open 
accounts  current  were  early  held  to  be  in* 
eluded,  Peake,  Oas.  164;  6  Term,  189,  if  they 
contained  upon  either  side  any  item  upon 
which  the  right  of  action  accrued  within  six 
years,  whether  the  accounts  were  between 
merchant  and  merchant  or  other  persons. 
And  this  oonstrucldon  of  the  law,  based,  as  is 
said  in  some  cases,  upon  the  ground  that  such 
accounts  come  within  the  equity  of  the  excep- 
tion in  respect  to  merchants*  accounts,  and  in 
others  upon  the  ground  that  every  new  item 
and  credit  in  an  account  siven  by  one  party 
to  another  is  an  admission  of  there  beine 
some  unsettled  account  between  them,  and, 
as  an  acknowledgment,  sufficient  to  take  the 
case  out  of  the  statute,  has  taken  the  form  of 
legislative  enactment  in  many  states  in  this 
country,  and,  in  the  absence  of  such  enactment, 
has  been  generally  followed  by  the  courts. 
20  Johns.  N.  Y.  676 ;  8  Pick.  Mass.  187 ;  6 
Me.  108 ;  6  Conn.  248 ;  2  Rawle,  Penn.  287 ; 
4  Rand.  Va.  488 ;  12  Pet.  U.  S.  300;  1  Hayw. 
No.  0.  216 ;  11  Gill  ft  J.  Md.  212;  4M'Cord, 
So.  0.  215 ;  3  Blackf.  Ind.  300;  3  Harr.  N.  J. 
266;  3  Miss.  786. 

40«  But  there  must  be  a  reciprocity  of 
dealing  between  the  respective  parties,  and 
the  accounts  must  be  such  that  there  may  be 
a  fair  implication  that  it  is  understood  that 
the  items  of  one  account  are  to  be  a  set-off  so 
far  as  they  go  against  the  items  of  the  oth^r 
account.  2  l^mn.  0. 0. 410.  Where  the  items 
of  account  are  all  on  one  side,  as  between  a 
shopkeeper  and  his  customer,  or  where  goods 
are  charged  and  payments  credited,  there  is 
no  mutuality,  and  the  statute  bars  the  account. 
4  M'Oord,  So.  0.  214 ;  2  Sandf.  N.  Y.  318;  17 
Serg.  ft  R.  Penn.  347.  And  where,  in  the 
case  of  mutual  account,  after  a  statement,  the 
balance  has  been  struck  and  agreed  upon,  the 
statute  at  once  applies  to  such  balance  as  a 
distinct  demand,  2  Saund.  125;  6  Me.  337; 
unless  it  is  made  the  first  item  of  a  new  mu- 
tual account    3  Pick.  Mass.  96;  1  Mod.  270. 

41.  A  closed  account  is  not  a  stated  ao- 
oount.  In  order  to  constitute  the  latter,  an 
a4>count  must  haye  been  rendered  by  one 
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party,  and  expressly  or  impliedly  assented  to 
by  the  other.  8  Pick.  Mass.  187 ;  6  Me.  308 ; 
12  Pet.  300.  Accounts  between  merchant  and 
merchant  are  exempted  from  the  operation  of 
the  statute,  if  current  and  mutual,  although 
no  item  appears  on  either  side  within  six 
years.  8  Bligh,  352;  6  Pick.  Mass.  364;  5 
Cranch,  15 ;  13  Penn.  St.  300 ;  1  T.  L.  Smith, 
Ind.  217.  A  single  transaction  between  two 
merchants  is  not  within  the  exception,  17 
Penn.  St.  238;  nor  is  an  account  between 
partners,  3  R.  I.  87 ;  nor  an  account  between 
two  joint-owners  of  a  yessel,  10  B.  Monr.  Ky. 
112;  nor  an  account  for  freight  under  a 
charter-party,  although  both  parties  are  mei^ 
chants,  0  Pet  151;  nor  any  account  between 
merchants,  unless  concerning  the  trade  of 
merchandise,  or,  in  other  words,  originating 
in  articles  of  merchandise.    7  Miss.  328. 

451.  New  promiseto  pay  debt  barred.  There 
18  another  important  class  of  exceptions,  not 
made  by  the  statute,  but  by  the  courts,  where- 
in, although  the  statutory  limitation  may 
haye  expired,  parties  bringing  themselyes 
within  the  exception  haye  always  been  allowed 
to  recoyer.  In  actions  of  assumpsit,  an  ac- 
knowledgment of  existing  indebt^ness  made 
under  such  circumstances  as  to  be  equiyalent 
to  a  new  promise  express  or  implied,  and 
within  six  years  before  the  time  of  action 
brought,  will  take  ti^e  case  out  of  the  operation 
of  the  statute,  although  the  original  causcof 
action  accrued  more  than  six  years  before 
that  time.  And  this  proceeds  upon  the  ground 
that  as  the  statutory  limitation  merely  bars 
the  remedy  and  does  not  discharge  the  debt, 
there  is  something  more  than  a  merely  moral 
obligation  to  support  the  promise, — to  wit,  a 
pre-existent  deot,  which  is  a  sufficient  con- 
sideration for  the  new  promise.  2  Mas.  0.  C. 
151.  The  new  promise  upon  this  sufficient 
consideration  constitutes,  in  fact,  a  new  course 
of  action.    4  East,  399;  1  Pet.  351. 

48.  This  was  undoubtedly  a  liberal  con- 
struction of  the  statute;   but  it  was  early 
adopted,  and  has  maintained  itself,  in  the  face 
of  much  adverse  criticism,  to  the  present  time. 
While,  however,  at  an  early  period  there  was 
an  inclination  of  the  courts  to  accept  the 
sliehtest  and  most  ambiguous  expressions  as 
evidence  of  a  new  promise,  the  spirit  and  tend- 
ency of  modern  decisions  is  towards  greater 
strictness,  and  seem  to  be  fairly  expressed  in 
the  learned  judgment  of  the  late  Mr.  Justice 
Story,  in  the  case  of  Bell  v,  Morrison,  1  Pet. 
351.    **  It  has  often  been  matter  of  regret,  in 
modern  times,  that,  in  the  construction  of  the 
statute  of  limitations,  the  decisions  had  not 
proceeded  upon  principles  better  adapted  to 
earry  into  effect  the  real  objects  of  the  statute ; 
that,  instead  of  being  viewed  in  an  unfavor- 
able light,  as  an  unjust  and  discreditable 
defence,  it  had  [not]  received  such  support 
as  would  have  made  it,  what  it  was  intended 
to  be,  emphatically  a  statute  of  repose.    It 
is  a  wise  and  beneficial  law,  not  designed 
merely  to  raise  a  presumption  of  payment 
of  a  just  debt  from  lapse  of  time,  but  to  afford 
security  against  stale  demands  after  the  true 


state  of  the  transactions  may  have  been  for- 
gotten, or  be  incapable  of  explanation,  by 
reason  of  the  death  or  removal  of  witnesses. 
It  has  a  manifest  tendency  to  produce  speedy 
settlement  of  accounts,  and  to  suppress  those 
prejudices  which  may  rise  up  at  a  distance 
of  time  and  baffle  every  honest  effort  to  coun- 
teract or  overcome  them.    Parol  evidence 
may  be  offered  of  confessions  (a  species  of 
evidence  which,  it  has  been  often  observed, 
it  is  hard  to  disprove  and  easy  to  fabricate) 
applicable  to  such  remote  times  as  may  l«^ave 
no  means  to  trace  the  nature,  extent,  or  origin 
of  the  claim,  and  thus  open  the  way  to  the 
most  oppressive  charges.    If  we  proceed  one 
step  further,  and  admit  that  loose  and  general 
expressions,  from  which  a  probable  or  possible 
inference  may  be  deduced  of  the  acknowledg- 
ment of  a  debt  by  a  court  or  jury,  that,  as  the 
language  of  some  cases  has  been,  any  acknow- 
ledgment, however  slight,  or  any  statement 
not  amounting  to  a  denial  of  the  debt,  that 
any  admission  of  the  existence  of  an  unsettled 
account,  without  any  specification  of  amount 
or  balance,  and  however  indeterminate  and 
casual,  are  yet  sufficient  to  take  the  case  out 
of  the  statute  of  limitations,  and  let  in  evi- 
dence, aliunde,  to  establish  any  debt,  however 
large  and  at  whatever  distance  of  time;  it  is 
easy  to  perceive  that  the  wholesome  objects 
of  the  statute  must  be  in  a  great  measure 
defeated,  and  the  statute  virtually  repealed.'' 
.  .  .  "If  the  bar  is  sought  to  be  removed  by 
the  proof  of  a  new  promise,  that  proving,  as 
a  new  cause  of  action,  ought  to  be  proved  in 
a  clear  and  explicit  manner,  and  be  in  its 
terms  unequivocal  and  determinate;  and,  if 
any  conditions  are  annexed,  they  ought  to  be 
shown  to  be  performed." 

44.  And  to  the  same  general  purport  are 
the  following  cases,  although  it  is  unaeniable 
that  in  the  application  of  the  rule  there 
seems  in  some  cases  to  be  a  looseness  and 
liberality  which  hardly  comport  with  the 
rule.  11  How.  493 ;  32  Me.  260 ;  14  N.  H. 
422 ;  .22  Vt.  179 ;  3  Cush.  Mass.  155 ;  7  Hill, 
N.  Y.  45 ;  16  Penn.  St.  210 ;  12  111.  146 :  4 
Fla.  481 ;  19  Miss.  419 ;  22  id.  52 ;  5  Ga. 
486 ;  9  B.  Monr.  Ky.  614 ;  10  Ark.  134 ;  11 
Ired.  No.  C.  447 ;  8  Gratt  Va.  110;  20  Ala. 
N.  8.  687. 

45*  A  new  provision  to  pay  the  principal 
only,  does  not  except  the  interest  from  the 
operation  of  the  statute.  29  Penn.  St.  189. 
Nor  does  an  agreement  to  refer  take  the 
claim  out  of  the  statute,  1  Sneed,  Tenn. 
464;  nor  the  insertion,  by  an  insolvent 
debtor,  of  an  outlawed  claim  in  a  schedule  of 
his  creditors  required  by  law,  2  Miles,  Penn. 
424;  10  Penn.  St.  129;  7  Gray,  Mass.  274; 
12  Mete.  Mass.  470 ;  nor  an  agreement  not 
to  take  advantage  of  the  statute.  29  Me.  47 ; 
17  Penn.  St.  232 ;  8  Md.  374 ;  9  Leigh,  V^ 
381.  If  such  an  agreement  were  valid,  it 
might  be  made  part  of  the  contract,  and  thus 
the  object  of  the  law  would  be  defeated.  32 
Me.  lo9.  Nor  will  a  devise  of  proper^  to 
pay  debts  exempt  debts  upon  which  the 
statute  has  run  prior  to  the  testator'a  death. 
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4  Edw.  N.Y.  627;  13  Ala.  n.  8.  611;  4 
Whart  Penn.  445 ;  4  Penn.  St.  56 ;  13  Gratt. 
Vii.  329. 

46*  Nor,  in  general,  will  any  statement 
of  a  debt,  made  officially,  in  pursuance  of 
special  legal  requirement,  or  with  another 

Surpoee  than  to  recognize  it  as  an  existing 
ebt  5  Me.  140 ;  12  £ng.  L.  A  £q.  191 ;  9 
Cash.  Mass.  390 ;  30  Me.  425.  Nor  will  a 
deed  of  assignment  made  by  the  debtor  for 
the  payment  of  certain  dents,  and  of  his 
debts  generally,  and  a  partial  payment  b^ 
the  assignor  to  a  creditor,  1  R.  I.  81;  6 
£Dg.  L.  £  £q.  520 ;  nor  the  entry  of  a  debt 
in  an  unsigned  schedule  of  the  debtor's  lia- 
bilities, m^e  for  his  own  use,  30  Me.  425 ; 
nor  an  undeliyered  mortgage  to  secure  an 
oailawed  debt,  though  duly  executed,  acknow- 
ledged, and  recorded.  6  Gush.  Mass.  151. 
But  if  the  mortgage  be  deliyered,  it  will  be 
a  mfficient  acknowledgment  to  exempt  the 
debt  secured  thereby  irom  the  operation  of 
the  statute.  4  Gush.  Mass.  559 ;  18  Gonn. 
257 ;  14  Tex.  672.  And  so  will  the  answer 
to  a  bill  in  chancery  which  expressly  sets 
forth  the  existence  of  the  debt.  28  Yt  569 ; 
3  GUI,  Md.  166. 

4T.  If  there  is  any  thin^  said  to  repel  the 
inference  of  a  promise,  or  inconsistent  there- 
with, the  statute  will  not  be  ayoided.  3  Bingh. 
329 ;  6  Watts,  Penn.  44 ;  2  Wash.  G.  C.  514. 
"  The  account  is  due,  and  I  supposed  it  had 
been  paid,  but  did  not  know  of  its  being  eyer 
paid,'^  is  no  new  promise.  8  Granch,  72.  If 
the  debtor  admits  that  the  debt  is  due,  but 
intimates  his  purpose  to  ayail  himself  of  the 
bar  of  the  statute,  the  acknowledgment  is 
insafficient.  9  Sere.  &  R.  Penn.  128;  2  Dey. 
k  B.  No.  G.  82 ;  2  Browne,  Penn.  35.  So  if 
be  says  he  will  pay  if  he  owes,  but  denies 
that  he  owes,  3  Me.  97 ;  2  Pick.  Mass.  368, 
or  if  he  is  liable,  but  denies  his  liability.  2 
BaiL  So.  G.  278.  So  if  he  states  his  inability 
to  pay.  22  Pick.  Mass.  291.  So  if  he  admits 
the  claim  to  haye  been  once  due,  but  claims 
that  it  is  paid  by  an  account  against  the 
claimant,  3  Fairf.  Me.  72 ;  5  Gonn.  480 ;  4 
H'Cord,  So.  G.  215 ;  or  otherwise.  1 1  111.  146. 
"  I  am  too  unwell  to  settle  now ;  when  I  am 
better,  I  will  settle  your  account:"  held  in- 
sufficient 9  Leigh,  V  a.  45 ;  1  Yerg.  Tenn.  270. 
tio  of  an  offer  to  pay  a  part  in  order  to  get 
the  claim  out  of  the  bands  of  the  creditor,  2 
BaiL  &).  G.  283 ;  and  of  an  admission  that 
the  account  is  right    4  Dan.  Ky.  505. 

48«  If  the  new  promise  is  subject  to  con- 
ditions or  qualifications,  is  indefinite  as  to 
time  or  amount,  or  as  to  the  debt  referred  to, 
or  in  any  other  way  limited  or  contineent^  the 
plaintiff  will  be  held  to  bring  himself  strictly 
within  the  terms  of  the  promise,  and  to  show 
that  the  condition  has  been  performed,  or  the 
eonUnsency  happened,  and  that  he  is  not  ex- 
elnded  by  any  limitation,  qualification,  or 
oncertainty.  11  Wheat  309;  15  Johns.  N.Y. 
511;  1  Pet  351 ;  3  Bingh.  638;  3  Hare,  Gh. 
299.  If  the  promise  be  to  pay  when  able, 
the  ability  must  be  proyed  by  the  plaintiff, 
d  Bamew.  A  G.  603;  4  £sp.  36;  13  N.H. 


486;  10  N.Y.  88;  7  Hill,  N.Y. 45;  15  Ga. 
395.  So  if  it  be  to  pay  as  soon  as  conyenient, 
the  conyenience  must  be  proyed,  2  Grompt 
&  M.  Exch.  459 ;  or,  **  if  £  will  say  that  I 
haye  had  the  timber,"  the  condition  must  be 
complied  with.    1  Pick.  Mass.  370. 

49*  And  if  there  be  a  promise  to  pay  in 
specific  articles,  the  plaintiff  must  show  that 
he  offered  to  accept  them.  8  Johns.  N.Y. 
318 ;  8  Meto.  Mass.  432.  The  yote  of  a  town 
to  appoint  a  committee  to  '*  settle  the  disputo" 
was  neld  to  be  a  conditional  promise,  re- 
quiring, to  giye  it  force  as  against  the  statute, 
5 roof  that  the  committoe  reported  something 
ue.  11  Mass.  451.  If  the  original  promise 
be  conditional,  and  the  new  promise  abso- 
lute, the  latter  will  not  alter  tne  former.  3 
Wash.  G.  G.  404.  But  where  the  promise 
was  to  pay  if  the  debtor  could  not  proye  that 
B  had  paid  it,  it  was  held  that  the  onus  v  as 
upon  A  to  proye  that  B  had  paid  it.  11  Ii  ed. 
^o.  C.  445.  The  offer  must  be  accepted  a!f<'- 
gether  or  rejected  altogether.    4  Leigh,  V.i. 

&0«  It  must  appear  clearly  that  the  pro- 
mise is  made  with  reference  to  the  particular 
demand  in  suit,  6  Pet  86 ;  15  Johns.  N.  Y. 
511 ;  though  a  general  admission  would  seem 
to  be  Btjfficient,  unless  the  defendant  show 
that  there  were  other  demands  between  the 
parties.^  21  Pick.  Mass.  323.  If  there  be 
uncertainty  as  to  the  amount  admitted  to  be 
due,  the  plaintiff,  on  proyin^  Qiat  something 
is  due,  may  recoyer  nominal  damages,  4 
Ney.  A  M.  337 ;  4  Younge  k  G.  238 ;  12  Garr. 
&  P.  104 ;  6  N.  H.  367 ;  and  whether  eyi- 
dence  aliunde  may  be  admitted  to  proye  the 
actual  amount  is  a  point  upon  which  the 
most  respectable  authorities  differ.  That  it 
may,  is  held  in  Massachusetts,  22  Pick. 
Mass.  291,  and  perhaps  in  Maine.  27  Me. 
433.  Contra,  1  Pet.  351 ;  9  Leigh,  Va.  381 ; 
2  Dey.  k  B.  No.  G.  390 ;  10  Watts,  Penn. 
172 ;  23  Penn.  St  416 ;  24  Me.  145 ;  6  Mo. 
27. 

51«  PaH  payment  of  a  debt  is  eyidence  of 
a  new  promise  to  pay  the  remainder.  2  Dougl. 
652.  It  is,  howeyer,  hri^primd  facie  eyidence, 
and  may  be  rebutted  by  other  eyidence.  28 
Vt  642 ;  27  Me.  370 ;  4  Mich.  580 ;  10  Ark. 
638.  Payment  of  the  interest  has  the  same 
effect  as  payment  of  part  of  the  principal.  8 
Bingh.  309 ;  14  Pick.  Mass.  387.     And  the 

f  lying  a  note  for  part  of  a  debt,  2  Mete.  Mass. 
68,  or  for  accrued  interest,  is  payment  13 
Wend.  N.  Y.  267 ;  6  Mete.  Mass.  5S3 ;  24  Eng. 
L.  k  £q.  92.  And  so  is  the  credit  of  interest 
in  an  account  stated,  6  Johns.  N.  Y.  267,  and 
the  deliyery  of  goods  on  account.  4  Ad.  k  £. 
71.  But  the  payment  of  a  diyidend  by  the 
assignee  of  an  msolyent  debtor  is  no  new  pro- 
mise te  pay  the  remainder,  7  Gray,  Mass.  o87; 
6  Ene.  L.  k  Eq.  520;  and  it  has  recently  been 
held  by  respectable  authorities  that  new  part 
paymeut  is  no  new  promise,  but,  in  order  to 
take  the  case  out  of  the  statute,  the  payment 
must  be  made  on  account  of  a  sum  admitted 
to  be  due,  accompanied  with  a  promise  to  pay 
the  remainder.     1  £xoh.  188 ;  6  Mees.  k  W. 
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Exch.  824 :  6  Eng.  L.  &  Eq.  520 ;  20  Miss. 
663. 

55I.  Part  payment  by  a  surety  in  the  pre- 
sence of  his  principal,  and  without  dissent, 
is  payment  by  the  principal,  22  N.  H.  219 ; 
but  part  payment  by  the  surety  after  the  sta- 
tute has  barred  the  debt,  is  not  a  new  promise 
to  pay  the  other  part.  18  B.  Monr.  Ky.  643. 
A  general  payment  on  account  of  a  debt  for 
which  several  notes  were  given,  without  direc- 
tion as  to  the  application  of  the  payment, 
may  be  applied  by  the  creditor  to  either  of 
the  notes,  so  as  to  take  the  note  to  which  the 
payment  is  applied  out(^  the  statute;  but 
the  payment  cannot  be  apportioned  to  the 
several  notes  with  the  same  effect.  19  Y 1 26 ; 
31  Eng.  L.  &  £q.  55 ;  1  Gray,  Mass.  630. 

53.  The  payment  may  be  made  to  an  agent, 
or  even  a  stranger  not  authorized  to  receive 
it,  but  erroneously  supposed  to  be  authorized. 
It  is  as  much  an  admission  of  the  debt  as  if 
made  to  the  principal  himself.  1  Bingh.  480 ; 
10  Barnew.  &  C.  122.  And  so  with  reference 
to  acknowledgments  or  new  promises.  4  Pick. 
Mass.  110;  9  id.  488;  9  Wend.  N.  Y.  293;  11 
Me.  152.  And  the  weight  of  authority  is  in 
favor  of  the  rule  that  part  payment  of  a  wit- 
nessed note  or  bond  will  avoid  the  statute. 
30  Me.  164;  9  B.  Monr.  Ky.438;  12  Mo.  94; 
18  Ark.  521:  contra,  1  Ala.  n.  s.  482.  Whe- 
ther the  new  promise  or  payment,  if  made 
after  the  debt  is  barred  by  the  statute,  will 
remove  the  bar,  is  also  a  mooted  point,  the 
weight  of  authority  perhaps  being  in  favor 
of  the  negative.  14  Pick.  Mass.  387 ;  10  Ala. 
N.  s.  959;  13  Miss.  564;  2  N.  T.  523;  12  id. 
635 ;  14  Ark.  199.  In  Ohio  it  is  so,  by  star 
tute.  17  Ohio,  9.  For  the  affirmative,  see  18 
Vt.  440 ;  20  Me.  176 ;  5  Ired.  No.  C.  341 ;  2 
Tex.  501;  8  Humphr.  Tenn.  656. 

54*  It  was  long  held  that  an  acknowledg- 
ment or  part  payment  by  one  of  several  joint- 
contractors  would  take  the  claim  out  of  the 
statute  as  to  the  other  joint-contractors,  2 
Dougl.  652 ;  2  H.  Blackst.  340 ;  but  this  cannot 
now  be  considered  to  be  the  law  either  in 
England  or  this  country.  6  Eng.  L.  &  Eq.  520 ; 
10  Barb.  N.  Y.  566 ;  2  N.  Y.  523 ;  11  id. 
176 ;  22  N.  H.  219 ;  10  Ark.  108;  7  GUI,  Md. 
857 ;  19  Miss.  275 ;  1  N.  J.  677 ;  6  Cush.  Mass. 
360 ;  9  Ga.  467 ;  8  Penn.  St  337 ;  24  Ala.  m.  s. 
474 ;  9  Rich.  So.  C.  44.  A  foHiori  the  ad- 
mission or  part  payment  by  an  executor  or 
administrator  or  one  joint-debtor  will  not 
revive  the  claim  as  against  the  other. 

55*  Of  course  an  acknowledgment  or  part 
payment  made  by  an  a^ent  acting  within  the 
scope  of  his  autnority  is,  upon  the  familiar 
maxim,  qui  facU  per  alium  facit  per  9e,  an 
acknowledgment  or  part  payment  by  the 
principal ;  and  hence  if  a  partner  has  been 
appointed  specially  to  settle  the  affairs  of  a 
dissolved  partnership,  his  acknowledgment 
or  part  payment  by  virtue  of  his  authority  as 
such  agent  will  take  the  claim  out  of  the  sta- 
tute. 6  Johns.  N.  Y.  267 ;  1  Pet.  351 ;  20 
Me.  347.  And  the  wife  may  be  such  agent 
as  to  a  claim  for  goods  sold  to  her  during  the 
absence  of  her  husband,  1  Campb.  394 ;  but 


a  wife  during  coverture,  not  made  specially 
or  by  implication  of  law  an  agent,  cannot 
make  a  new  promise  effectual  to  take  a  claim 
to  which  she  was  a  party  dum  9ola  out  of  the 
statute.  1  Barnew.  d^  0.  248 ;  24  Yt.  89 ;  12 
Eng.  L.  &  Eq.  398.  Not  even  though  the  co- 
verture be  removed  before  the  expiration  of 
six  years  after  the  alleged  promise.  2  Penn. 
St  490. 

56.  Nor  is  the  husband  an  aeent  for  the 
wife  for  such  a  purpose,  15  Yt  471 ;  but  he  is  an 
agent  for  the  wife,  payee  of  a  note  given  to  her 
dum  aolOf  to  whom  a  new  promise  or  part  pay- 
ment may  be  made.  6  Q.  B.  937.  So  a  new 
promise  to  an  executor  or  administrator  is  suffi- 
cient, 8  Mass.  134 ;  and  the  weight  of  author- 
ity seems  to  be  in  favor  of  the  binding  force 
of  a  promise  or  part  payment  made  by  an 
executor  or  administrator,  12  Cush.  Mass. 
324 ;  12  B.  Monr.  Ky.  408 ;  9  Ala.  n.  s.  502 ; 
17  Ga.  96 ;  9  Eng.  L.  &  Eq.  80 ;  particularly 
if  the  promise  be  express.  15  Johns.  N.  x . 
3 ;  15  Me.  360.  But  there  are  highly  respect- 
able authorities  to  the  contrary.  1  Wnart. 
Penn.  66 ;  23  Miss.  389 ;  7  M4.  442 ;  9  t<2. 
317;  14  Tex.  312. 

5Y«  But  to  put  an  end  to  such  litigation, 
it  was  enacted  by  stat.  9  Geo.  lY.  c.  14,  oom- 
monly  known  as  Lord  Tenterden's  Act,  that 
the  new  promise  or  acknowledgment  by  words 
only,  in  order  to  be  effectual  to  take  a  ease 
out  of  the  statute  of  limitations,  should  be 
in  writing,  signed  by  the  party  chargeable 
thereby;  and  this  statute  has  been  substantially 
adopted  by  most,  if*  not  all,  of  the  states  in 
this  country.  This  statute  affects  merely  the 
mode  of  proof.  The  same  effect  is  to  be  given 
to  the  words  reduced  to  vrriting  as  would 
before  the  passage  of  the  statute  have  been 

f 'yen  to  them  when  proved  by  oral  testimony. 
Bingh.  163.  If  part  payment  is  alleged, 
"  words  only,"  admitting  the  fact  of  payment, 
though  not  in  writing,  are  admissible  to 
strengthen  the  proof  of  the  fact  of  payment. 

2  Gale  &  D.  59. 

58*  The  return,  under  eitaiion,  by  an  ad- 
ministrator  of  the  maker  of  a  note,  showing 
the  note  as  one  of  his  intestate's  debts,  is,  in 
writing,  within  the  meaning  of  this  statute. 
12  Sim.  17 ;  and  so  is  the  entry  by  an  insol- 
vent debtor  of  the  debt  in  his  schedule  of  liap 
bilities.  12  Meto.  Mass.  470.  It  was  held 
in  the  last  case  that  the  mere  entry  was  not 
in  itself  a  sufficient  acknowledgment,  but 
being  in  writing,  within  the  meaning  of  the 
statute,  it  might  be  used  with  other  written 
evidence  to  prove  a  new  promise.  But  the 
making  one  note  and  tendering  it  in  payment 
of  another  is  not  a  new  promise  in  writing, 

3  Gush.  Mass.  356 ;  not  even  if  the  note  be 
delivered,  if  it  be  re-delivered  to  the  maker 
for  the  purpose  of  restoring  matters  between 
the  parties  to  the  state  they  were  in  before 
the  note  was  given.    1  Mete.  Mass.  1. 

59.  A  and  B  had  an  unsettled  account. 
In  1845,  A  signed  the  following:  **It  is 
ajpreed  that  B,  in  his  general  account,  shall 
^ive  credit  to  A  for  £10,  for  books  delivered 
m   1834L"    Held,  no   acknowledgment    in 
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writing,  so  as  to  give  B  a  right  to  an  account 
against  A's  estate  more  than  six  years  before 
A's  death.  35  Eng.  L.  k  Eq.  195.  The 
writing  must  be  signed  bj  the  party  himself. 
The  signature  of  the  husband's  name  by  the 
wife,  though  at  his  request,  is  not  a  signing 
by  the  party  to  be  charged.  2  Bingh.  n.  c. 
7 1 6.  Nor  18  the  signature  byaclerksuffi- 
deat.  17  C.  B.  147.  Nor  is  a  promise  in 
the  handwriting  of  the  defendant  sufficient; 
it  must  be  signM  by  him.  12  Ad.  &  E.  492. 
And  a  request  by  the  defendant  to  the  plain- 
tiff to  get  certain  moneys  due  the  defendant 
from  third  parties,  does  not  charge  the  party 
making  the  request,  because  it  is  not  appa- 
rent that  the  defendant  intended  to  renaer 
himself  personally  liable.  8  Ad.  k  E.  221 ; 
5  Carr.  &  P.  209.  Since  this  statute,  mutual 
aoivuntB  will  not  bo  taken  out  of  the  operar 
tion  of  the  statute  by  any  item  on  either  side, 
unless  the  item  be  the  subject  of  a  new  pro- 
mine  in  writing.  2  Orompt.  M.  &  R.  Exch. 
45.  The  effect  of  part  payment  is  left  by  the 
statute  as  before.  10  Bamew.  &  0. 122.  And 
the  fact  of  part  payment,  it  is  now  held,  con- 
trary to  some  earlier  cases,  may  be  proved  by 
unsigned  written  evidence,  4  Eng.  L.  k  Eq. 
514 ;  or  by  oral  testimony.  9  Mete.  Mass.  485 ; 
30  Me.  353. 

CO*  A  new  promise  by  an  infant  for  neces- 
saries revives  the  debt  28  En^^.  L.  k  Ea. 
276.  And  where  an  infant  had  jointly  witn 
an  adult  made  a  not«,  and  a  part  payment 
thereon,  an  oral  promise,  after  arriving  at 
bis  majority,  to  pay  the  balance,  was  held 
▼alid  against  him,  but  not  against  the  adult. 
5  Mete.  Mass.  162.  But  this  doctrine  as  to 
the  effect  of  a  new  promise  is  chiefly  applica- 
ble to  oasee  of  indebtedness,  and  has  no  ap- 
plicfttion  whatever  in  cases  of  contracts  to 
do  or  not  to  do  an  act,  nor  in  cases  of  tort, 
2  Campb.  157 ;  11  Wheat.  309 ;  16  Ga.  144 ; 
1  Bamew.  k  Aid.  92 ;  nor  to  an  action  on  a 
jndgment.     11  Ired.  No.  0.  427. 

AS  TO  HBAL  PBOPJERTT  AND   RIGHTS. 

n*  The  ^neral  if  not  universal  limita- 
tion of  the  nght  to  bring  action  or  to  make 
entry,  is  to  twenty  years  after  the  right  to 
enter  or  to  bring  the  action  accrues,  i.e.  to 
twenty  years  after  the  cause  of  action  accrues. 
As  the  rights  and  interests  of  different  parties 
in  real  property  are  various,  and  attach  at 
different  periods,  and  successively,  it  follows 
that  there  may  be  a  right  of  entry  in  a  par- 
ticolar  peraon,  acoming  many  years  after 
the  expiration  of  the  twenty  years,  tmd  after 
tke  expiration  of  antecedent  rights. 

IKt.  Thus,  if  an  estate  be  limited  to  one  in 
tail,  and  the  tenant  in  tail  be  barred  of  his 
remedy  by  the  statute,  yet,  as  the  statute  only 
alfeots  the  remedy,  and  the  right  or  estate 
still  exists,  th^  right  of  entry  in  the  re- 
mainder-man does  not  accrue  until  the  failure 
of  the  iasoe  of  the  tenant  in  tail,  which  may 
not  happen  for  many  years.  The  estate  still 
eiisting  in  the  tenant  in  tail  or  his  issues 
ropporto  and  keeps  alive  the  remainder-man's 
right  of  action  till  the  expiration  of  twenty 


years  after  his  right  of  entry  accrues.    1 
Burr.  60. 

The  laches  of  the  owner  of  a  prior  right 
in  an  estate  cannot  prejudice  the  owner  of  a 
subsequently  accruing  right  in  the  same 
estate.  8  East,  551 ;  4  Johns.  N.  Y.  390 ;  15 
Mass.  471.  And  where  there  exist  two  dis- 
tinct rights  of  entry  in  the  same  person,  he 
may  claim  under  either.  He  is  not  obliged 
to  enter  under  his  earlier  right.  1  Pick. 
Ma.«8.  318 ;  9  Mass.  508 ;  5  Carr.  k  P.  563. 

68.  When  an  acixud  entry  is  necessary 
prior  to  the  bringing  an  action,  it  most  be 
upon  the  land  in  question,  13  East,  489 ;  3 
Me.  316 ;  unless  prevented  by  force  or  fraud, 
when  a  bona  fide  attempt  is  equivalent.  4 
Johns.  N.  Y.  389.  If  the  land  lie  in  two 
counties,  there  must  be  an  entry  in  each 
county;  though  if  all  the  land  be  in  one 
county  an  entry  upon  part,  with  a  declaration 
of  claim  to  the  whole,  is  sufficient.  3  Johns. 
Gas.  N.  Y.  115.  The  intention  to  claim  the 
land  is  essential  to  the  sufficiency  of  the  entry. 
3  Me.  316;  9  Watts,  Penn.  &.  An  entry 
may  be  made  by  the  guardian  for  his  ward,, 
by  the  remainder-man  or  reversioner  for  the 
tenant,  and  the  tenant  for  the  reversioner  or 
remainder-man,  being  parties  having  privity 
of  estate.  9  Coke,  106.  So  a  cestui  que  trust 
may  enter  for  his  trustee,  1  T.  Raym.  716 ; 
and  an  agent  for  his  principal,  11  Penn.  St. 
212,  even  without  original  authority,  if  the 
act  be  adopted  and  ratified.  9  Penn.  St.  40. 
And  the  entry  of  one  joint-tenant,  coparcener, 
or  tenant  in  common  will  inure  to  the  ben^ 
fit  of  the  other.   10  Watts,  Penn.  296. 

64«  Adverse  possession  for  twenty  years 
gives  title  against  the  true  owner;  but  it 
must  be  open,  uninterrupted,  and  with  intent 
to  claim  against  the  true  owner.  The  pos- 
session must  be  an  actual  occupation,  so  open 
that  the  true  owner  ought  to  know  it  and 
must  be  presumed  to  know  it,  and  in  such 
manner  and  under  such  circumstances  as 
amount  to  an  invasion  of  his  rights,  thereby 
giving  him  cause  of  action.  11  Gill  k  J. 
Md.  371 ;  5  Cow.  N.  Y.  219. 

65.  It  must  be  open^  so  that  the  owner  may 
know  it  or  might  know  of  it.  Many  acts  of 
occupation  would  be  unequivocal,  such  as 
fencing  the  land  or  erecting  a  house  on  it, 
7  Wheat.  59 :  actual  improvement  and  culti- 
vation of  the  soil,  1  Johns.  N.  Y.  156 ;  dig^ng 
stones  and  cutting  timber  from  time  to  time, 
14  Eai^t.  332;  driving  piles  into  the  soil 
covered  by  a  mill-pond,  and  thereon  erecting 
a  building,  6  Mass.  229 ;  cutting  roads  into 
a  swamp,  and  cutting  trees  and  making 
shingles  therefrom,  1  Ired.  No.  C.  56 ;  and 
setting  fish-traps  in  a  non-navigable  stream, 
building  dams  across  it,  and  using  it  every 
year  during  the  entire  fishing-season  for  the 
purpose  of  catching  fish.  1  Ired.  No.  C.  535. 
but  entering  upon  unenclosed  flats,  when 
covered  by  the  tide,  and  sailing  over  them 
with  a  boat  or  vessel  for  the  ordinary  pur- 
poses of  navigation,  is  not  an  adverse  poe* 
session,  1  Cush.  Mass.  395 ;  though  the  fill 
ing  up  the  flats,  and  building  a  wharf  therei 


LIMITATIONS 


66 


LIMITATIONS 


and  using  the  same,  would  be  if  the  use  were 
exclusive.     1  Cush.  Mass.  313.     Nor  is  the 
entering  upou  a  lot  and  marking  its  bounda- 
ries by  spiittiug  the  trees,  14  N.  H.  101 ;  ' 
nor  the  getting  rails  and  other  timber  for  a 
few  weeks  each  year  from  timber-land,  4 
Jones,   No.  C.   295;  nor  cattle  ranging,  I 
Hayw.  No.  C.  311 ;  nor  the  overflowing  of 
land  by  the  stoppage  of  a  stream,  4  Dev.  ! 
No.  C.  158 ;  nor  the  survey,  allotment,  and 
oonvevance  of  a  piece  of  land,  and  the  record-  ! 
ing  of  the  deed ;  unless  there  is  open  occu- 
pation.   22  Me.  29. 

66*  It  must  be  coniinuovji  for  the  whole 
period.  If  one  trespasser  enters  and  leaves, 
and  then  another  trespasser,  a  stranger  to  the 
former  and  without  purchase  from  or  respect 
to  him,  enters,  the  possession  is  not  continuous. 
2  Serg.  &  R.  Penn.  240;  9  B.  Monr.  Ky.  253. 
But  a  slight  connection  of  the  latter  with  the 
former  trespasser,  as  by  a  purchase  by  parol 
contract,  will  be  sufficient  to  give  the  possession 
continuity.  31  Me.  583;  6  Penn.  St.  355. 
And  so  will  a  purchase  at  a  sale  or  execution. 
6  Penn.  St.  126.  To  jjive  continuity  to  the 
posses^sion  by  successive  occupants,  there 
must  be  privity  of  estate,  5  Mete.  Mass.  15 ; 
and  such  a  privity  that  each  possession  may 
be  referred  to  one  and  the  same  entry:  as 
that  of  a  tenant  to  his  landlord,  or  of  the  heir 
of  a  disseisor  to  his  ancestor.  1  Rice,  So.  0. 
10. 

6T*  So  an  administrator's  possession  may 
be  connected  with  that  of  his  intestate,  11 
Humphr.  Tenn.  457;  and  that  of  a  tenant 
holding  under  the  ancestor,  with  that  of  the 
heir.  Cheeves,  So.  C.  200.  In  some  states, 
however,  it  is  held  that  whether  the  posses- 
sion be  held  uniformly  under  one  title,  or  at 
different  times  under  different  titles,  can  make 
no  difference,  provided  the  claim  of  title  is 
always  adverse:  as  in  Connecticut,  3  Day, 
Conn.  269,  and  in  Kentucky.  1  A.  K.  Marsh, 
Ky.  4. 

68.  The  possession  must  be  adverse.  If  it 
be  permissive,  2  Jac.  &  W.  Ch.  1,  or  by  mis- 
take, 3  Watts,  Penn.  280,  or  unintentional, 
11  Mass.  296,  or  confessedly  in  subordination 
to  another's  right,  5  Barnew.  &  Aid.  223,  it 
does  not  avail  to  bar  the  statute.  If  the  occu- 
pation is  such  and  by  such  a  person  that  it 
may  be  for  the  true  owner,  it  will  be  pre- 
sumed to  be  for  him,  unless  it  be  shQwn  that 
the  adverse  claimant  gave  notice  that  he  held 
adversely  and  not  in  subordination.  1  Batt. 
Oh.  Ir.  '61Z ;  1  Speere,  So.  C.  225,  And  this 
notice  must  be  clear  and  unequivocal.  If  the 
act  of  the  tenant  or  adverse  claimant  may  be 
a  trespass  as  well  as  a  disseisin,  the  true 
owner  may  elect  which  he  will  consider  it, 
regardless  of  the  wishes  of  the  trespasser, 
who  cannot  be  allowed  to  qualify  his  own 
wrong.    4  Mas.  C.  C.  329. 

69.  So  that  if  the  adverse  claimant  sets 
up  his  trespasses  as  amounting  to  an  adverse 
possession,  the  true  owner  may  reply  they 
are  no  disseisin,  but  trespasses  only ;  while,  on 
the  other  hand,  the  true  owner  may  elect,  if 
be  please,  for  the  sake  of  his  reme^,  to  treat 


them  as  a  disseisin.  19  Me.  383 ;  8  N.  H.  67. 
This  is  called  a  disseisin  by  election,  in  dis- 
tinction from  a  disseisin  in  fact, — a  distinction 
which  was  taken  for  the  benefit  of  the  owner 
of  the  land.  Whenever  the  act  done  of  itself 
necessarily  works  an  actual  disseisin,  it  is  a 
disseisin  in  fact:  as,  when  a  tenant  for  yean 
or  at  will  conveys  in  fee.  On  the  other  handy 
those  acts  whicn  are  susceptible  of  bein^  mada 
a  disseisin  by  election  are  no  disseisin  till 
the  election  of  the  owner  makes  them  so:  a8» 
when  a  tenant  at  will,  instead  of  conveying 
in  fee,  makes  a  lease  for  years.  1  Johns.  Cas. 
N.  Y.  36. 

YO«  The  claim  by  adverse  possession  must 
have  some  definite  boundaries.  1  Mete.  Mass. 
528 ;  10  Johns.  N.  Y.  447.  There  ought  to 
be  something  to  indicate  to  what  extent  the 
adverse  possessor  claims.  A  sufficient  in- 
closure  will  establish  the  limits.  7  Serg.  k  R. 
Penn.  129.  But  it  must  be  an  actual,  visible, 
and  substantial  inclosure.    4  Bibb,  Ky.  544 ; 

2  Aik.  y t.  364 ;  7  Mo.  166.  An  inclosure  on 
three  sides,  by  a  trespasser  as  against  the  real 
owner,  is  not  enough,  8  Me.  239;  5  Md.  256; 
nor  is  an  unsubstantial  brush  fence,  10  N.  H. 
397 ;  nor  one  formed  by  the  lapping  of  fallen 
trees.  3  Mete.  Mass.  125 ;  2  Johns.  N.  Y.  230. 
And  where  the  claim  is  by  possession  only, 
without  any  color  or  pretence  of  title,  it  can- 
not extend  beyond  tne  actual  limits  of  the 
inclosure.  3  Harr.  k  M'H.  Md.  621 ;  5  Conn. 
305 ;  28  Vt.  142 ;  6  Ind.  273.  And  this  must 
be  fixed,  aot  roving  from  part  to  part.  11 
Pet,  53. 

Yl«  Extension  of  the  inclosure  within  the 
time  limited  will  not  give  title  to  the  part 
included  in  the  extension.  2  Harr.  k  J.  Md. 
391 ;  8  111.  238.  Where,  however,  the  claim 
rests  upon  color  of  title  as  well  as  possession^ 
the  possession  will  be  regarded  as  coextensiye 
with  the  powers  described  in  the  title<leed, 
11  Pet.  41 ;  4  Mas.  C.  C.  330 ;  3  Ired.  No.  C. 
578 ;  2  111.  181 ;  13  Johns.  N.  Y.  406;  5  Dan. 
Ky.  232;  4  Mass.  416,  unless  the  acts  or 
declarations  of  the  occupant  restrict  it.  22 
Vt.  357.  But  the  constructive  possession  of 
land  arising  from  color  of  title  cannot  be 
extended  to  that  part  of  it  whereof  there  is 
an  actual  adverse  possession,  whether  with  or 
without  a  proper  title,  28  Penn.  St.  124;  16 
B.  Monr.  Ky.  72 ;  1  Ired.  No.  C.  56;  4  Sneed, 
Tenn.  584 ;  18  Vt.  294;  nor  will  a  subsequent 
conflicting  possession,  whether  under  color  of 
title  or  not,  be  extended  by  construction  be- 
yond the  limits  of  the  actual  adverse  posses- 
sion for  the  purpose  of  defeating  a  prior  con- 
structive possession,  6  Cow.  N.  Y.  677 ;  11 
Vt.  521. 

Y^l.  Nor  can  there  be  any  constructive 
adverse  possession  against  the  owner  when 
there  has  been  no  actual  possession  which  he 
could  treat  as  a  trespass  and  bring  suit  for. 

3  Rich.  So.  C.  101.  A  trespasser  who  after- 
wards obtains  color  of  title  can  claim  con> 
structively  only  for  the  time  when  the  title 
was  obtained.  16  Johns.  N.  Y.  293.  This 
doctrine  of  constructive  possession,  however^ 
applies  only  to  land  taken  possession  of  for 
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the  ordinary  purposes  of  caltiyation  and  use, 
and  not  to  a  case  where  a  few  acres  are  taken 
posBOMion  of  in  an  nncaltiyated  township  for 
the  mere  purpose  of  thereby  gaining  title  to 
the  entire  township.  22  Vt  388;  1  Cow.  N.  Y. 
286;  6  B.  Monr.  Ky.  463. 

ro«  In  fine,  with  a  little  relaxation  of  strict- 
ness in  fayor  of  the  owner  of  wild,  remote,  and 
onenltiyated  lands,  4  Mass.  416,  to  gain  title  by 
possession  it  must  be  adyerse,  open,  or  public 
tnd  notorious,  and  not  clandestine  and  secret, 
ezclosiye,  uninterrupted,  definite  as  to  bound- 
tries,  and  fixed  as  to  its  locality.  Color  of 
tiUe  is  any  thing  in  writing,  howeyer  defect- 
iye,  connected  with  tne  title,  which  seryes  to 
define  the  extent  of  the  claim,  19  Ga.  8 ;  18 
Johns.  N.  Y.  40;  8  Cow.  N.  Y.  589;  and  it 
may  exist  eyen  without  writing,  if  the  facts 
and  circumstances  show  clearly  the  character 
and  extent  of  the  claim.  I?  fll.  498 ;  6  Ind. 
273. 

T4«  A  fraudulent  deed,  if  accepted  in  good 
£uth,  f^iyes  color  of  title,  8  Pet.  244;  so  does  a 
defectiye  deed,  4  Harr.  &  M'H.  Md.  222,  unless 
defectiye  in  defining  the  limits  of  the  land,  1 
Cow,  N.  Y.  276 ;  so  does  an  improperly  exe- 
cuted deed,  if  the  grantor  belieye  he  has  title 
thereby,  6  Mete.  Mass.  337 ;  so  does  a  sheriff's 
deed,  7  B.  Monr.  Ky.  236 ;  22  Ga.  66 ;  7  Hill, 
N.  Y.  476 ;  and  a  sheriff's  return  on  a  Jieri 
faeiasy  1  Dev.  &  B.  No.  C.  686 ;  and  a  deed 
uom  a  collector  of  taxes,  4  Ired.  No.  C.  164; 
and  a  deed  from  an  attorney  who  has  no  au- 
thority to  conyey,  2  Murph.  No.  C.  14 ;  and  a 
deed  £>undedon  ayoidable  decree  in  chancery, 
1  Meigs,  Tenn.  207 ;  and  a  deed,  by  one  tenant 
in  common,  of  the  whole  estate,  to  a  third 
per»c«,  4  Dey.  &  B.  No.  C.  64 ;  and  a  deed  by 
an  infant,  4  Dey.  &  B.  No.  C.  289 ;  and  a  bond 
for  a  deed.   5  Ga.  6. 

Y5*  So  possession,  in  good  faith,  under  a 
void  grant  from  the  state,  giyes  color  of  title. 
4  Ga.  1 15.  And  if  A  purchases  under  an  exe- 
cution against  B,  takes  a  deed,  and  on  the 
same  day  conyeys  to  B,  though  the  purchase 
and  conye^ance  be  at  the  request  of  B,  and 
no  money  is  paid,  B  has  a  colorable  title.  A 
will  giyes  color  of  title;  but  if  it  has  but  one 
subscriblne  witness,  and  has  neyer  been 
proyed,  it  does  not  5  Ired.  No.  C.  711.  Nor 
does  the  sale  by  an  administrator  of  the  land 
of  his  solyent  intestate,  under  a  license  of  the 
nrobate  court,  unless  accompanied  by  a  deed 
from  the  administrator.  34  N.  H.  544.  Nor 
does  the  sale  of  property  by  an  intestate  to 
his  son,  of  which  the  possession  is  held  by 
the  wife,  who  is  administratrix,  while  the  son 
liyes  in  the  family,  as  against  the  intestate's 
creditors.   30  Miss.  472. 

Iftt.  If  there  is  no  written  title,  then  the 
possession  must  be  under  a  bond  fide  claim 
to  a  title  existing  in  another.  3  Watts,  Penn. 
72.  Thus,  if  under  an  agreement  for  the 
sale  of  land  the  consideration  be  paid  and 
the  purchaser  enter,  he  has  color  of  title,  5 
Mete.  Mass.  173 ;  though  if  the  consideration 
be  not  paid,  or  be  paid  only  in  part,  he  has 
not,  2  Bail.  So.  0.  59 ;  11  Ohio,  455 ;  20  Ga. 
311 ;  because  the  fair  inference  in  such  case 


is  that  the  purchaser  is  by  consent  of  the 
grantor,  and  holds  subordinately  to  him  until 
the  payment  of  the  full  consideration.  There 
is,  in  fact,  a  mutual  understanding,  and  a  mu- 
tual confidence,  amounting  to  an  implied  trust. 
9  Wheat.  241 ;  12  Mass.  325. 

YY.  In  New  York,  a  parol  gift  of  land  is 
said  not  to  giye  color  or  title,  1  Johns.  Cas. 
N.  Y.  36  ;  but  it  is  at  least  doubtful  if  that 
is  the  law  of  New  York,  6  Cow.  N.  Y.  677 ; 
and  in  Massachusetts  and  other  states,  a  parol 
gift  is  held  to  giye  color  of  title  if  accompa-- 
nied  by  actu^  entry  and    possession.    It 
manifests,  equally  with  a  sale,  the  intent  of 
the  donee  to  enter,  and  not  as  tenant ;  and  it 
equally  proyes  an  admission  on  the  part  of 
the  donor  that  the  possession  is  so  taken.    6 
Mete.  Mass.  337  ;  13  Conn.  227 ;  2  B.  Monr. 
Ky.  282.     The  element  of  good  faith,  and 
the  actaal  belief  on  the  part  of  the  claimant 
that  he  has  title,  giye  the  claimant  by  color 
of  title  his  adyantage  oyer  the  mere  trespasser, 
who,  as  we  haye  seen,  is  restricted  carefully 
to  his  actual  occupation ;  and  it  may  be  said, 
generally,  that  wheneyer  the  facts  and  cir^ 
cumstancee  show  that  one  in  possession,  in  good 
faith  and  in  the  belief  that  ne  has  title,  holds 
for  himself  and  to  the  exclusion  of  all  others, 
his  possession  must  be  adyerse,  and  according 
to  his  assumed  title,  whateyer  may  be  his 
relations  in  point  of  interest  or  priority,  to 
others.  4 Hayw.  Tenn.  182;  6  Pet.  440.  When 
a  man  enters  under  such  a  claim  of  title,  hia 
entry  on  a  part  is  an  entry  on  the  whole ;  but 
if  he  claims  no  such  title  he  has  no  seisin 
by  his  entry  but  by  the  ouster  of  him  who 
was  seised,  which  can  only  be  by  the  actual 
and  exdusiye  occupation  of  the  land.  4  Mass. 
416. 

Y8«  In  cases  of  mixed  possession,  or  a  pos- 
session at  the  same  time  by  two  or  more  per^ 
sons,  each  under  a  separate  colorable  title, 
the  seisin  is  in  him  who  has  the  prior  title, 
4  Wheat.  213 ;  20  How.  235 ;  for,  though  there 
may  be  a  concurrent  possession,  there  cannot 
be  a  concurrent  seisin ;  and,  one  only  being 
seised,  the  possession  must  be  adjudged  to  be 
in  him,  because  he  has  the  better  right.  3 
Mass.  219 ;  3  Me.  216.  Of  course,  in  such  a 
case,  if  one  has  color  of  title,  and  the  other 
is  a  mere  trespasser  or  intruder,  the  possession 
is  in  him  who  has  color  of  title.  2  Harr.  &  J. 
■  Md.  112 ;  4  Serg.  &  R.  Penn.  465 ;  5  Du.  N.  Y. 
272 ;  2  Bail.  So.  C.  101. 

79*  But,  with  all  the  liberality  shown  by 
the  courts  in  giying  color  of  title,  it  has  been 
denied  that  a  grant  from  a  foreign  goyern- 
ment  confers  it,  on  the  ground  that  the  pos- 
session under  such  a  title  was  rather  a  ques- 
tion between  goyernments  than  individuals. 
Thus,  the  courts  of  New  York  haye  refused 
to  recognize  claims  under  a  grant  of  the 
French  goyemment  in  Canada,  made  ^ior  to 
the  treaty  between  Great  Britain  and  Trance 
in  1763.  4  Johns.  N.  Y.  163 ;  12  id.  366. 
But  the  soundness  of  the  exception  has  since 
been  questioned  in  the  same  court,  8  Cow. 
N.  Y.  589 ;  and  the  grant  of  a  foreign  govern- 
ment has  been  expressly  held-  to  give  color 
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uf  title  in  Pennsylyania,  even  as  against  one 
claiming  under  her  own  grant.  2  Watts, 
Penn.  3y.  And,  for  political  reasons,  it  has 
been  held  that  a  grant  from  the  Indians  gives 
no  color  of  title.    8  Wheat.  571. 

80.  OnejoinUtenantf  tenant  in  common^  or 
coparcener  cannot  dismiss  another  but  by 
actual  ouster,  as  the  seisin  and  possession  of 
one  are  the  seisin  and  possession  of  all,  and 
inure  to  the  benefit  of  all.  2  Salk.  422 ;  7 
Wheat.  59 ;  12  Mete.  Mass.  357 ;  11  Gratt. 
Ya.  505.  Actual  ouster  implies  exclusion 
or  expulsion.  No  force  is  necessary;  but 
there  must  be  a  denial  of  the  right  of  the 
co-tenant,  Cowp.  217 ;  1  Mass.  323 ;  1  Me.  89; 
12  Wend.  N.  1.  404;  and,  like  a  grant,  after 
long  lapse  of  time  it  may  be  presumed,  1 
East,  568 ;  3  Mete.  Mass.  100 ;  10  Serg.  k  R. 
Penn.  182,  and  inferred  from  acts  of  an  un- 
eauiyocal  character  importing^  a  deniaL  3 
Watts,  Penn.  77 ;  1  Me.  89.  But  the  posses- 
sion of  the  grantee  of  one  tenant  in  common 
is  adverse  to  all.  13  B.  Monr.  Ky.  436;  3 
Mete.  Mass.  101 ;  4  Paige,  Ch.  K  Y.  178. 
The  possession  of  the  tenant  is  likewise  the 
possession  of  his  landlord,  and  cannot  be 
adverse  unless  he  distinctly  renounce  his 
landlord's  title.  2  Gampb.  11 ;  2  Binn.  Penn. 
468 ;  10  N.  Y.  9. 

81.  Mere  non-payment  of  rent  during  the 
time  limited,  there  having  been  no  demand, 
does  not  prejudice  the  landlord's  right  to 
enter  and  demand  it,  even  though  the  lease 
contains  a  clause  giving  the  right  of  re-entry 
in  case  of  non-payment  of  rent,  7  East,  299 ; 
3  Hill,  N.  Y.  344;  and  payment  of  rent  is 
conclusive  evidence  that  tne  occupation  of 
the  party  paying  was  permissive  and  not 
adverse.  3  Barnew.  k  C.  135.  The  defend- 
ant in  execution  after  a  sale  is  a  quasi  tenant 
at  will  to  the  purchaser.  1  Johns.  Cas.  N.  Y. 
153 ;  3  Mass.  128.  And  a  mere  holding  over 
after  the  expiration  of  a  lease  does  not  change 
the  character  of  the  possession.  2  Gill  &  J. 
Md.  173.  Nor  does  the  assignment  of  the 
lease,  or  a  sub-letting.  The  assignee  and  sub- 
lessees are  still  tenants,  so  far  as  the  title  by 
adverse  possession  is  concerned.  4  Serg.  & 
R.  Penn.  467 ;  6  Cow.  N.  Y.  751. 

83«  If  the  tenant  convey  the  premises,  as 
wo  have  before  seen,  the  landlord  may  treat 
him  as  a  disseisor  by  election ;  but  the  tenant 
cannot  set  up  the  act  as  the  basis  of  a  title 
by  adverse  possession,  5  Cow.  N.  Y.  123,  un- 
less in  the  case  where  the  relation  of  landlord 
and  tenant  subsists  by  operation  of  law ;  as 
where  one  makes  a  erant  and  by  the  omission 
of  the  word  "heirs '  an  estate  for  life  only 
passes.  In  such  case,  after  the  death  of  the 
tenant  for  life  an  adverse  possession  may 
commence.  7  Cow.  N.  Y.  323.  So  in  case 
the  tenant  has  attorned  to  a  third  person  and 
the  landlord  has  assented  to  the  attornment. 
6  Cow.  N.  Y.  133.  But  a  mere  parol  dis- 
claimer, b^  the  lessor,  of  the  existence  of  the 
relationship,  and  of  all  right  in  the  premises, 
is  not  equivalent  to  an  attornment.  To  admit 
such  disclaimer  would  lead  to  fraud  and  per- 
jury, and  is  in  direct  violation  of  the  prin- 


ciples of  the  Statute  of  Frauds.  7  Johns.  N.  T. 
186 ;  16  ta.  305 ;  5  Cow.  N.  Y.  74. 

88«  Tih&  vo99e89ion  of  the  mortgaaoTis  not 
adverse  to  the  mortgagee,  the  relation  being 
in  many  respects  analogous  to  that  of  lan£ 
lord  and  tenant,  11  Mass.  125;  30  Miss.  49; 
27  Penn.  St.  504 ;  1  Dougl.  275 ;  not  even 
if  the  possession  be  under  an  absolute  deed, 
if  intended  as  a  mortgage.  19  How.  289. 
The  tenancy  is  sometimes  like  a  tenancy  for 
years,  Croke  Jac.  659;  sometimes  like  a 
tenancy  at  will,  1  Dougl.  22 ;  and  sometimes 
like  a  tenancy  at  sufferance,  1  Salk.  245 ;  but, 
whatever  it  may  be  like,  it  is  always  pre- 
sumed to  be  by  permission  of  the  mortgagor 
until  the  contrary  be  shown.  The  assignee 
of  the  mortgagor,  with  notice,  is  in  the  same 
predicament  with  the  mortgagor ;  but  if  he 

Eurchase  without  notice,  his  possession  will 
e  adverse.  2  Ran^.  Ya.  93 ;  2  No.  C.  Law  Rep. 
93. 

84*  But,  although  the  possession  of  the 
mortgagor  be  not  adverse  so  as  to  give  title 
under  the  statute  against  the  mortgagee,  the 
courts  have  nevertheless  practically  abro- 
gated this  rule,  by  holding  that  where  the 
mortgagor  has  held  during  the  statutory  limit, 
and  has  meantime  paid  no  interest  nor  other- 
wise recognized  the  rights  of  the  mortgagee* 
this  raises  a  presumption  that  the  debt  haa 
been  paid,  and  is  a  good  defence  in  an  action 
to  foreclose.  12  Johns.  N.  Y.  242 ;  9  Wheat. 
497 ;  8  Mete.  Mass.  87 ;  19  Vt.  526 ;  3  Oa. 
850 ;  6  B.  Monr.  Ky.  479.  And  the  reasons 
for  so  holding  seem  to  be  equally  cogent 
with  those  upon  which  rests  the  well-settled 
rule  that,  with  certain  exceptiqns,  the  mort- 
gagee's possession  for  the  time  limited  bars 
the  mortgagor's  right  to  redeem.  2  Jac.  & 
W.  Ch.  434 ;  1  Johns.  Ch.  N.  Y.  385 ;  9  Wheat. 
489 ;  3  Harr.  A  M'H.  Md.  328 ;  2  Sumn.  C.  C. 
401 ;  13  Ala.  n.  s.  246 ;  20  Me.  269. 

85«  The  exceptions  are— ^/fr*^,  where  an 
account  has  been  settled  within  the  limited 
time,  2  Vern.  Ch.  377 ;  5  Brovm,  Pari.  Cas. 
187;  second,  where  within  that  time  the 
mortnigee,  by  words  spoken  or  written,  or  by 
deed,  nas clearly  and  unequivocally  recognized 
the  fact  that  he  held  as  mortgagee,  2  Brown, 
Ch.  397 ;  1  Johns.  Ch.  N.  Y.  594 ;  10  Wheat. 
152 ;  3  Sumn.  C.  C.  160,  by  which  recognition 
a  subsequent  purchaser,  with  actual  or  con- 
structive notice  of  the  mortgage,  is  barred, 
7  Paige,  Ch.  N.  Y.  465 ;  third,  where  no  time  is 
fixed  tor  payment,  as  in  the  case  of  a  mortgage 
where  the  mort^gee  is  by  agreement  to  enter 
and  hold  till  he  is  paid  out  of  the  rents  and  pro- 
fits, 1  Vt.  418  ;  fourth,  where  the  mortgagor 
-continues  in  possession  of  the  whole  or  any  part 
of  the  premises,  1  Sel.  Ca.  in  Ch.  55 ;  1  Jonns. 
Ch.  N.  Y.  594 ;  Aud,ffih,  where  there  is  fraud 
on  the  part  of  the  mortgagee,  or  at  the  time 
of  the  inception  of  the  mortgage  he  has  taken 
advantage  of  the  necessities  ofthe  mortgagor. 
1  Johns.  Cas.  N.  Y.  402,  595. 

86.  The  trustee  of  real  estate,  under  a 
direct  trust,  as  well  as  of  personal,  as  we  have 
seen,  holds  for  his  cestui  que  trust,  and  the 
latter  is  not  barred  of  his  right  unless  it  be 
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denied  and  repudiated  by  the  trastee;  in 
which  case  the  etatate  will  begin  to  run  from 
the  denial  or  repudiation.  5  How.  233;  3 
Gray,  Mass.  1.  In  cases  of  implied  construc- 
tion and  resulting  trusts,  the  rule  is  also  the 
■ame  as  with  reference  to  personal  property. 
The  statute  is  a  bar  even  m  cases  where  the 
eonduct  of  the  trustee  was  originally  frau- 
dulent.   5  Johns.  Ch.  N.  Y.  184. 

8T*  DisabUiiits  existing  at  the  time  the 
right  descends  or  the  cause  of  action  accrues, 
pxerent  the  running  of  the  statute,  till  their 
remoTal;  but  only  such  as  exist  at  that  time. 
When  the  statute  once  begins  to  run,  no  sub- 
sequent disability  can  stop  it.  1  How.  37 ; 
4  Mass.  182.  And  there  is  no  distinction  in 
this  respect  between  Toluntary  and  involun- 
imxj  disabilities.  4  Term,  301 ;  3  Brev.  So.  C. 
286.  The  disability  of  one  joint-tenant, 
tenant  in  common,  or  coparcener  does  not 
inure  to  the  benefit  of  the  other  tenants.  8 
Johns.  N.  Y.  262;  4  Day,  Conn.  266;  2  Taunt 
441 ;  10  Ohio,  11 ;  10  Ga.  218 ;  5  Humphr. 
Tenn.  117 ;  4  Strobh.  £q.  So.  0.  167 ;  13  Serg. 
k  R.  Penn.  360. 

86*  It  would  be  wholly  impracticable  here 
to  rive  a  compend,  or  even  an  analysis,  of  the 
di&rent  statutes  of  the  several  states.  Nor, 
indeed,  would  such  an  analysis  be  of  much 
eenrice,  as,  from  frequent  revision,  changes, 
and  modifications,  what  is  the  law  to-day 
might  not  be  the  law  to-morrow,  and  it  could 
not  be  referred  to,  therefore,  as  a  reliable 
index  of  the  actual  state  of  the  law  in  any 
partieular  state.  As,  however,  the  statutes 
of  the  several  states  are  substantially  and  in 
principle  the  same,  differing  only  in  imma- 
terial details,  and  as  all  are  derived  directly 
or  indirectly  from  the  same  source,  it  will 
doubtless  prove  both  convenient  and  useful  to 
be  able  to  refer  to  the  text  of  the  original 
statutes  which  have  been  the  occasion  of  so 
much  comment.  These  are,  accordingly,  ap- 
pended, except  Stat  3  ft  4  Will.  lY.  c.  27,  of 
whieh  there  is  room  only  for  a  synopsis. 

StaiuU  21  Jamea  L  c.  16 

89.  For  quieting  of  men's  estates,  and 
avoiding  of  suits,  be  it  enacted  by  the  king's 
most  excellent  majesty,  the  loras  spiritual 
and  tonporal,  and  commons,  in  this  present 
parliament  assembled,  that  all  writs  of  for- 
medon  in  descender,  formedon  in  remainder, 
and  formedon  in  reverter,  at  any  time  here- 
after to  be  sued  or  brought,  of  or  for  any 
naiiors,  lands,  tenements,  or  hereditaments, 
wbereunto  any  person  or  persons  now  hath  or 
)iave  any  title,  or  cause  to  have  or  pursue  any 
each  writ,  shall  be  sued  or  taken  within 
twenty  years  next  after  the  end  of  this  present 
session  of  parliament:  and  after  the  said 
twenty  years  expired,  no  person  or  persons, 
or  any  of  their' heirs,  shall  have  or  maintain 
any  such  writ,  of  or  for  any  of  the  said 
manors,  lands,  tenements,  or  hereditaments ; 
(2)  and  that  all  writs  of  formedon  in  descender, 
formedon  in  remainder,  formedon  in  reverter, 
of  any  manors,  lands,  tenements,  or  other 
hereditaments  whatsoever,  afc  any  time  here- 


after to  be  sued  or  brought  by  occasion  or 
means  of  any  title  or  cause  hereafter  happen- 
ing, shall  be  sued  or  taken  within  twenty 
years  next  after  the  title  and  cause  of  action 
first  descended  or  fallen,  and  at  no  time  after 
the  said  twenty  years ;  (3^  and  that  no  person  . 
or  persons  that  now  hatn  any  right  or  title 
of  entry  into  any  manors,  lands,  tenements, 
or  hereditaments  now  held  from  him  or  them, 
shall  thereinto  enter  but  within  twenty  years 
next  after  the  end  of  this  present  session  of 
parliament,  or  within  twenty  years  next  after 
any  other  title  of  entry  accrued ;  (4)  and  that 
no  person  or  persons  shall  at  any  time  here- 
after make  any  entry  into  any  lands,  tene- 
ments, or  hereditaments,  but  within  twenty 
years  next  after  his  or  their  right  or  title, 
which  shall  hereafter  first  descend  or  accrue 
to  the  same;  and  in  default  thereof,  such 
persons  so  not  entering,  and  their  heirs,  shall 
be  utterly  excluded  and  disabled  from  such 
entry  after  to  be  made,  any  former  law  or 
statute  to  the  contrary  notwithstanding. 

II.  Provided,  nevertheless.  That  if  any  per> 
son  or  persons  that  is  or  shall  be  entitfea  to 
such  writ  or  writs,  or  that  hath  or  shall  have 
such  ri^ht  or  title  of  entry,  be,  or  shall  be, 
at  the  time  of  the  said  right  or  title  first  de- 
scended, accrued,  come  or  fallen  within  the 
age  of  one-and-twenty  years,  jTemtf  covert^  nan 
compos  mentis,  imprisoned,  or  beyond  the 
seas,  that  then  such  person  and  persons,  and 
his  and  their  heir  and  heirs,  shall  or  may, 
notwithstanding  the  said  twenty  years  be 
expired,  bring  his  action  or  make  his  entry 
as  ne  might  have  done  before  this  act:  (2)  so 
as  such  person  and  persons,  or  his  or  their 
heir  and  heirs,  shall,  within  ten  years  next 
after  his  and  their  full  age,  discoverture, 
coming  of  sound  mind,  enlargement  out  of 
prison,  or  coming  into  this  realm,  or  death, 
take  benefit  of  and  sue  forth  the  same,  and 
at  no  time  after  the  said  ten  years. 

III.  And  be  it  further  enacted.  That  all 
actions  of  trespass  quare  clausum  Jregit,  all 
actions  of  trespass,  detinue,  action,  eur  trover, 
and  replevin  for  taking  away  of  goods  and 
cattle,  all  actions  of  account,  and  upon  the 
case,  other  than  such  accounts  as  concern  the 
trade  of  merchandise  between  merchant  and 
merchant,  their  factors  or  servants,  all  actions 
of  debt  grounded  upon  any  lending  or  con- 
tract without  specialty,  all  actions  of  debt 
for  arrearages  of  rent  and  all  actions  of 
assault  menace,  battery,  wounding,  and  im- 
prisonment, or  any  of  them,  which  shall  be 
sued  or  brought  at  any  time  after  the  end  of 
this  present  session  of  parliament,  shall  be 
commenced  and  sued  within  the  time  and 
limitation  hereafter  expressed,  and  not  after; 
(that  is  to  say,)  (2j  the  said  actions  upon  the 
case  (other  than  tor. slander),  and  tne  said 
actions  for  account,  and  the  said  actions  for 
trespass,  debt  detinue,  and  replerin  for 
gooQS  or  cattle,  and  the  said  action  of  tres- 
pass quare  clattsum  Jregii,  within  three 
years  next  after  the  end  of  this  present  ses- 
sion of  parliament  or  within  six  years  next 
after  the  cause  of  such  actions  or  suit,  and 
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not  after;  (3)  and  the  said  actions  of  trespass, 
of  assault,  battery,  wounding,  imprisonment, 
or  any  of  them,  within  one  year  next  after 
the  end  of  this  present  session  of  parliament, 
or  within  four  years  next  after  the  cause  of 
»  such  actions  or  suit,  and  not  after;  (4)  and 
the  said  action  upon  the  case  for  words,  within 
one  year  after  the  end  of  this  present  session 
of  parliament,  or  within  two  years  next  after 
the  words  spoken,  and  not  after. 

IT.  And,  nevertheless,  be  it  enacted,  That 
if  in  any  the  said  actions  or  suits,  judgment 
be  given  for  the  plaintiff,  and  the  same  be 
reversed  by  error,  or  a  verdict  pass  for  the 
plaintiff,  and  upon  matter  alleged  in  arrest  of 
judgment  the  ludgment  be  given  a^inst  the 
plaintiff,  that  he  take  nothing  by  his  plaint, 
writ,  or  bill ;  or  if  any  the  said  actions  shall 
be  brought  by  original,  and  the  defendant 
therein  be  outlawed,  and  shall  after  reverse 
the  outlawry,  that  in  all  such  cases  the  party 
plaintiff,  his  heirs,  executors,  or  administra- 
tors, as  the  case  shall  require,  may  commence 
a  new  action  or  suit,  from  time  to  time,  within 
a  year  after  such  judgment  reversed,  or  such 
ludgment  given  against  the  plaintiff,  or  out- 
lawry reversed,  and  not  after. 

y.  And  be  it  further  enacted,  That  in  all 
actions  of  trespass  quare  dausum  fregitj  here- 
after to  be  brought,  wherein  the  defendant 
or  defendants  shall  disclaim  in  his  or  their 
plea  to  make  any  title  or  claim  to  the  land 
m  which  the  trespass  is  by  the  declaration 
supposed  to  be  done,  and 'the  trespass  be  by 
negligence  or  involuntary,  the  defendant  or 
defendants  shall  be  permitted  to  plead  a  dis- 
claimer, and  that  the  trespass  was  by  negli- 
gence or  involuntary,  and  a  tender  or  oner 
of  sufficient  amends  for  such  trespass  before 
the  action  brought,  whereupon,  or  upon  some 
of  them,  the  plaintiff  or  plaintiffs  shall  be 
enforced  to  join  issue;  (2)  and  if  the  said 
issue  be  found  for  the  defendant  or  defend- 
ants, or  the  plaintiff  or  plaintiffs  shall  be 
nonsuited,  the  plaintiff  or  plaintiffs  shall  be 
clearly  barred  irom  the  said  action  or  actions, 
and  all  other  suits  concerning  the  same. 

yi.  And  be  it  further  enacted  by  the  au- 
thority aforesaid.  That  in  all  actions  upon 
the  case  for  slanderous  words,  to  be  sued  or 
prosecuted  by  any  person  or  persons  in  any 
of  the  courts  of  record  at  Westminster,  or  in 
any  court  whatsoever  that  hath  power  to 
hold  plea  of  the  same,  after  the  end  of  this 
present  session  of  parliament,  if  the  jury 
upon  the  trial  of  the  issue  in  such  action,  or 
the  jury  that  shall  inquire  of  the  damages, 
do  find  or  assess  the  damages  under  forty 
shillings,  then  the  plaintiff  or  plaintiffs  in 
such  action  shall  have  and  recover  only  so 
much  costs  as  the  damages  so  given  or  assessed 
amount  unto,  without  any  farther  increase  of 
the  same,  any  law,  statute,  custom,  or  usage 
to  the  contrary  in  any  wise  notwithstanding. 

VII.  Provided,  nevertheless,  and  be  it  fur- 
ther enacted,  That  if  any  person  or  persons 
that  is  or  shall  be  entitled  to  any  such  action 
Df  trespass,  detinue,  action  sur  trover^  reple- 
vin,   actions  of   account,   actions  of   debt. 


actions  of  trespass  for  assault,  menace,  bai 
tery,  wounding,  or  imprisonment,  action* 
upon  the  case  for  words,  be,  or  shall  be,  ai 
the  time  of  any  such  cause  of  action  giyen 
or  accrued,  fallen  or  come  within  the  age  of 
twenty-one  years,  feme  covert^  non  compoM 
mentis,  imprisoned  or  beyond  the  seas,  that 
then  such  person  or  persons  shall  be  at  liberty 
to  brin^  the  same  actions,  so  as  they  take  the 
same  within  such  times  as  are  before  limited, 
after  their  coming  to  or  being  of  full  age,  di» 
covert,  of  sane  memory,  at  large,  and  returned 
from  beyond  the  seas,  as  other  persons  having 
no  such  impediment  should  be  done. 

90«  Statute  9  Geo,  IV.  c.  14,  known  as 
Lord  Tenterden's  Act,  Sect,  1.  Whereas  by 
an  act  passed  in  England  in  the  twenty-first 
year  of  the  reign  of  King  James  the  Tirat, 
it  was  among  other  things  enacted  that  all 
actions  of  acoount  and  upon  the  case,  other 
than  such  accounts  as  concern  the  trade  of 
merchandise  between  merchant  and  merchant, 
their  factors  or  servants,  all  actions  of  debt 
grounded  upon  any  lending  or  contract  with- 
out specialty,  and  all  actions  of  debt  for 
arrearages  of  rent,  should  be  commenced 
within  three  years  after  the  end  of  the  then 
present  session  of  parliament,  or  within  six 
years  next  after  the  cause  of  such  actions  or 
suit,  and  not  after;  and  whereas  a  similar 
enactment  is  contained  in  an  act  passed  in 
Ireland  in  the  tenth  year  of  the  reign  of 
King  Charles  the  First ;  and  whereas  various 
questions  have  arisen  in  actions  founded  on 
simple  contract,  as  to  the  proof  and  effect  of 
acknowledgments  and  promises  offered  in 
evidence  for  the  purpose  of  taking  cases  out 
of  the  operation  of  the  said  enactments,  and 
it  is  expedient  to  prevent  such  questions,  and 
to  make  a  provision  for  giving  effect  to  the 
said  enactments  and  to  the  intention  thereof: 
Be  it  therefore  enacted,  by  the  king's  most 
excellent  majesty,  by  and  with  the  advice 
and  consent  of  the  lords  spiritual  and  tempo- 
ral and  commons  in  this  present  parliament 
assembled,  and  by  the  authority  ot  the  same, 
that  in  actions  of  debt,  or  upon  the  case, 
grounded  upon  any  simple  contract,  no 
acknowledgment  or  promise  by  words  only 
shall  be  deemed  sufficient  evidence  of  a  new 
or  oontinuine  contract,  whereby  to  take  any 
case  out  of  tiie  operation  of  the  said  enact- 
ments or  either  of  them,  or  to  depriye  any 
party  of  the  benefit  thereof,  unless  such  ao- 
knowledgment  or  promise  shall  be  made  or 
contained  by  or  in  some  writing,  to  be  signed 
by  the  party  chareeable  thereby;  and  that 
where  tnere  shall  be  two  or  more  joint-con* 
tractors,  or  executors  or  administrators  of 
any  contractor,  no  such  joint-contractor, 
executor,  or  administrator  shall  lose  the  bene- 
fit of  the  said  enactments  or  either  of  them, 
so  as  to  be  chargeable  in  respect  or  by  reason 
only  of  any  written  acknowledgment  or  pro* 
mise  made  and  signed  by  any  oUier  or  otliers 
of  them:  Provided,  always,  that  nothing 
herein  contained  shall  alter  or  take  away  or 
lesHen  the  effect  of  any  payment  of  any 
principal  or  interest  made  by  any  perse  n 
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wlmtsoeyer :  Provided  also,  that  in  actions  to 
be  commenced  against  two  or  more  such 
joint-contractors,  or  executors  or  administra- 
tors, if  it  shall  api>ear  at  the  trial  or  other- 
wise that  the  plaintiff*  Uiough  barred  by 
either  of  the  said  recited  acts,  or  this  act,  as 
to  one  or  more  of  such  joint-contractors  or 
executors  or  administrators,  shall,  never- 
theless, be  entitled  to  recover  against  any 
other  or  others  of  the  defendants,  by  virtue  of 
a  now  acknowledgment,  or  promise  or  other- 
wise, judgment  may  be  given  and  costs 
allowed  for  the  plaintiff  as  to  such  defendant 
or  defendants  against  whom  he  shall  recover, 
and  for  the  other  defendant  o&  defendants 
ai^nst  the  plaintiff. 

Sect,  2.  It  any  defendant  or  defendants,  in 
any  action  on  an^  simple  contract,  shall 
plead  any  matter  in  abatement  to  the  effect 
that  any  other  person  or  persons  ought  to  be 
jointly  sued  and  issue  be  joined  on  such 
plea;  and  it  shall  appear  at  the  trial  that 
the  action  could  not  by  reason  of  the  said  re- 
citod  acts,  or  of  this  act,  or  of  either  of  them, 
be  maintained  against  the  other  person  or 
persons  named  in  such  plea,  or  any  of  them, 
the  issue  joined  on  sucn  plea  shail  be  found 
against  the  party  pleading  the  same. 

Sect.  3.  No  indorsement  or  memorandum 
of  any  payment  written  or  made  after  the 
time  appointed  for  this  act  to  take  effect  upon 
any  promissory  note,  bill  of  exchange,  or 
other  writing,  by  or  on  the  behalf  of  the 
party  to  whom  such  payment  shall  be  made, 
shall  be  deemed  sufficient  proof  of  such  pay- 
ment, so  as  to  take  the  case  out  of  the  opera- 
tion of  either  of  the  said  statutes. 

Sed,  4.  That  the  sud  recited  act,  and  this 
act,  shall  be  deemed  and  taken  to  apply  to 
the  case  of  any  debt  on  simple  contract 
alleged  by  way  of  setoff  on  the  part  of  any 
defendant^  either  by  plea,  notice,  or  other- 


91.  Siaiuif  3  d:^  WiU,  IV,  c.  27.  Section  1. 
The  time  within  which  actions  to  recover 
reality,  etc.  must  be  brought,  is  regulated  by 
the  statute  3  ft  4  Will.  lY.  c.  27.  By  the  first 
section  of  the  act  the  meaning  of  the  words 
in  the  act  ie  defined;  it  enacts,  inter  alia, 
that  the  word  "  land"  shall  extend  to  manors, 
messuages,  and  all  other  corporeal  heredita- 
ments whatsoever,  and  also  to  tithes  (other 
than  tithes  belonging  to  a  epiriiual  or  eUe- 
Wfogynary  eorparation  saU),  and  also  to  any 
ahare  or  interest  in  them,  whether  the  same 
be  a  freehold  or  chattel  interest,  and  whether 
they  be  of  freehold,  copyhold,  or  any  other 
tenure ;  and  that  the  word  **  rent"  shall  ex- 
tend to  all  heriots,  services,  and  suits  for 
which  a  distress  may  be  made,  and  to  annui- 
ties chare^d  upon  land  (except  modusses  or 
compositions  belonging  to  a  apiriiwd  or  eUe- 
mkogynary  corporation  eole),  and  that  the  word 
'*  penon"  shall  extend  to  a  body  politic,  cor- 
porate, or  collegiate,  and  to  a  class  of  credit- 
ors or  other  persons,  as  well  as  to  an  indi- 
vidual ;  and  that  the  singular  number  shall 
embrace  the  plural,  and  the  masculine  gen- 
der the  feminine. 


Section  2  enacts  that  after  the  3l8t  day  of 
December,  1833,  no  person  shall  make  an 
entry  or  distress,  or  bring  an  action  to  recover 
any  land  or  rent,  but  within  twenty  years  next  - 
ajier  the  time  at  which  the  right  to  make  such 
entry  or  distress,  or  to  bring  such  action,  shaU 
havejirst  accrued. 

Sections  3,  4,  5,  6,  7,  8,  and  9,  define  the 
period  from  which  the  statute  begins  to  run 
(where  a  party  is  not  under  disability),  which 
ma^  be  thus  briefly  stated :  viz.,  where  the 
clamiant  was,  in  respect  of  the  estate  or 
interest  claimed,  himself  once  in  possession 
or  claims  through  a  party  who  was  once  in 
possession  of  the  property  or  in  receipt  of 
the  rents  or  profits,  the  statute  runs  from  the 
time  when  be  was  dispossessed,  or  discon- 
tinued such  possession  or  receipts. 

Where  the  claimant  claims  on  the  death 
of  one  who  died  in  possession  of  the  land  or 
receipt  of  the  rents  or  profits  thereof,  the 
statute  runs  from  the  time  of  the  death,  and 
this  even  in  the  case  of  an  administrator,  by 
section  6,  which  see,  post. 

Where  the  claimant  derives  his  right  under 
any  instrument  (other  than  a  will),  the 
statute  runs  from  the  time  when  under  the 
instrument  he  was  entitled  to  the  possession. 

In  the  case  of  remainders  or  reversions, 
the  statute  runs  from  the  time  when  the  re- 
mainder or  reversion  becomes  an  estate  in 
possession. 

Where  the  claimant  claims  by  reason  of  a 
forfeiture  or  breach  of  condition,  the  statute 
runs  from  the  time  of  the  forfeiture  incurred 
or  breach  of  condition  broken. 

But  section  4  provides  that  when  any  right 
to  make  any  entry  or  distress,  or  to  bring  any 
action  to  recover  any  land  or  rent,  by  reason 
of  any  forfeiture  or  breach  of  condition,  shall 
have  first  accrued  in  respect  of  any  estate  or 
interest  in  reversion  or  remainder,  and  the 
land  or  rent  shall  not  have  been  recovered  by 
virtue  of  such  right,  the  right  to  make  an 
entry  or  distress,  or  bring  an  action  to  recover 
such  land  or  rent,  shall  be  deemed  to  have  first 
accrued  in  respect  of  such  estate  or  interest 
at  the  time  when  the  same  shall  have  become 
an  estate  or  interest  in  possession,  as  if  no 
such  forfeiture  or  breach  of  condition  had 
happened. 

And  by  section  8  it  is  provided  that  a  right 
to  make  an  entry  or  distress,  or  to  bring  an 
action  to  recover  any  land  or  rent,  ^haU  be 
deemed  to  have  first  accrued  in  respect  of  an 
estate  or  interest  in  reversion  at  the  time 
at  which  the  same  shall  have  become  an 
estate  or  interest  in  possession  by  the  determi- 
nation of  any  estate  or  estates  in  respect  of 
which  such  land  shall  have  been  held,  or  the 
profits  thereof,  or  such  rent  shall  have  been 
received,  notwithstanding  the  person  claim- 
ing such  land,  or  some  person  through  whom 
he  claims,  shall,  at  any  time  previously  to  the 
creation  of  the  estate  or  estates  which  shall 
have  determined,  have  been  in  possession  or 
receipt  of  the  profits  of  such  land,  or  in  re* 
ceipt  of  such  rent. 

Section  6  enacts  that,  for  the  purpose  of 
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ihh  act,  an  administrator  claiming  the  estate 
or  interest  of  the  deceased  perBon  of  whose 
chattels  he  shall  be  appointed  administrator, 
Mhall  be  deemed  to  claim  as  if  there  had  been 
no  interval  of  time  between  the  dexith  of  sxich 
deceased  person  and  the  grant  of  leliers  of 
administraiion. 
In  case  of  a  tenancy  from  year  to  year 

i without  lea^e  in  writing),  the  statute  runs 
rom  the  end  of  the  first  year  or  the  last  pay- 
ment of  rent  (which  shall  last  happen). 

In  case  of  a  lease  in  writing  reserving 
more  than  20«.  rent,  if  the  rent  be  received 
by  a  party  wrongfully  claiming  the  land, 
subject  to  the  lease,  and  no  Daymen t  of  the 
rent  be  afterwards  made  to  tne  party  right- 
fully entitled,  the  statute  runs  from  the  time 
when  the  rent  was  first  so  received  by  the 
party  wrongfully  claiming;  and  the  party 
rightfully  entitled  has  no  further  right  on 
the  determination  of  the  lease. 

In  the  case  of  a  tenancy  at  will,  the  statute 
runs  from  the  determination  of  such  tenancy, 
or  at  the  expiration  of  one  year  next  after 
the  commencement  of  such  tenancy,  ai  which 
time  the  tenancy  at  vnU  shall  be  deemed  to 
have  determined.  But  the  clause  provides 
that  no  mortgagor  or  cestui  que  trust  shall  be 
deemed  a  tenant  at  will,  within  the  meaning 
of  the  act,  to  his  mortgagee  or  trustee. 

Section  10  enacts  that  no  person  shall  be 
deemed  to  have  been  in  possession  of  any 
land  within  the  meaning  of  this  act  merely 
by  reason  of  having  made  an  entry  thereon. 

Section  11  enacts  that  no  continual  or 
other  claim  upon  or  near  any  land  shall  pre- 
eerve  any  rignt  of  making  an  entry  or  dis- 
tress, or  of  bringing  an  action. 

Section  12  enacts  that  when  any  one  or 
more  of  several  persons  entitled  to  any  land 
or  rent  as  coparceners,  joint-tenants,  or  ten- 
ants in  common,  shall  have  been  in  possession 
or  receipt  of  the  entirety,  or  more  than  his 
or  their  undivided  share  or  shares  of  such 
land,  or  of  the  profits  thereof,  or  of  such  rent, 
for  his  or  their  own  benefit,  or  for  the  benefit 
of  any  person  or  persons  other  than  the  per- 
son or  persons  entitled  to  the  other  share  or 
shares  of  the  same  land  or  rent,  such  possea- 
sion  or  receipt  shall  not  be  deemed  to  have 
been  the  possession  or  receipt  of  or  by  such 
last-mentioned  person  or  persons,  or  any  of 
them. 

Section  13  enacts  that  when  a  younger 
brother,  or  other  relation,  of  the  person  en- 
titled as  heir  to  the  possession  or  receipt  of 
the  profits  of  any  land  or  to  the  receipt  of 
any  rent,  shall  enter  into  the  possession  or 
receipt  thereof,  such  possession  or  receipt 
shall  not  be  deemed  to  be  the  possession  or 
receipt  of  or  by  the  person  entitled  as  heir. 

Section  14  provides  and  enacts  that  when 
wiy  acknowledgment  of  the  title  of  the  person 
entitled  to  any  land  or  rent  shall  have  been 
nven  to  him  or  his  agent  in  wrUing  signed  by 
the  person  in  possession  or  in  receipt  of  the 
profits  of  such  land,  or  in  respect  of  such  rent, 
then  such  possession  or  receipt  of  or  by  the 
nerson  by  whom  such  acknowledgment  shall 


have  been  given,  shaU  be  deemed,  according 
to  the  meaning  of  this  act,  to  haf>e  been  the 
possession  or  receipt  of  or  by  the  person  to 
wliom  or  to  whose  agerU  such  acknowledgmeni 
shall  have  been  given  ai  the  time  of  giving  the 
same,  and  the  right  of  such  last-mentioned 
person,  or  any  person  claiming  through  him, 
to  make  an  entry  or  distress,  or  bring  an 
action  to  recover  such  land  or  rent,  shall  bi 
deemed  to  have  first  accrued  at,  and  not  before, 
the  time  at  which  such  acknowledgment,  or 
the  last  of  such  acknowledgments,  if  more 
thaQ  one,  was  given. 

Section  15  gives  a  party  claiming  land  oi 
rent,  of  which  he  haa  been  out  of  possession 
more  than  twenty  years,  five  years  from  the 
time  of  passing  the  act  within  which  to  en- 
force his  claim,  where  the  possession  was  not 
adverse  to  his  right  or  title  at  the  time  of 
passing  the  act. 

By  section  16,  persons  under  disability  of 
infancy,  lunacy,  ooverture,  or  beyond  seast 
and  their  representatives,  are  to  be  allowed 
ten  years  from  the  termination  of  their  dis* 
ability  or  death  to  enforce  their  rights. 

But  bv  section  17,  even  though  a  person  bo 
under  disability  when  his  claim  first  aoemes, 
he  must  enforce  it  within  forty  years,  even 
though  the  disability  continue  during  the 
whole  of  the  forty  years. 

And  by  section  18  no  further  time  is  to  be 
allowed  for  a  succession  of  disabilities. 

By  section  19,  no  part  of  the  United  King- 
dom of  Great  Britain  and  Ireland,  nor  the 
islands  of  Man,  Guernsey,  Jersey,  Aldemey, 
and  Sark,  nor  any  adjacent  island  (being  part 
of  the  dominions  of  his  majesty),  are  to  be 
deemed  beyond  seas. 

By  section  20,  when  the  right  of  any  per- 
son to  recover  any  land  or  rent  to  which  he 
may  have  been  entitled,  or  an  estate  or  ii^ 
terest  in  possession,  shall  have  been  barred  by 
time,  any  right  in  reversion,  or  otherwise, 
which  such  person  may  during  that  time 
have  had  to  the  same  land  or  rent,  shall  also 
be  barred,  unless  in  the  mean  time  the  land 
or  rent  shall  have  been  recovered  by  some 
person  entitled  to  an  estate  which  shall  have 
taken  effect  after  or  in  defeasance  of  snob 
estate  or  interest  in  possession. 

Section  21  enacts  that  when  the  right  of 
a  tenant  in  tail  of  any  land  or  rent  shall 
have  been  barred,  the  right  of  any  person 
claiming  any  estate  or  interest  which  such 
tenant  in  tail  might  have  barred,  shall  also  be 
barred. 

Section  22  enacts  that  when  any  tenant  in 
tail  shall  have  died  before  the  bar  as  against 
him  is  complete,  no  person  claiming  an  estate 
or  interest,  etc.,  wnich  such  tenant  in  tail 
might  have  barred,  shall  enforce  his  claim 
but  within  the  period  within  which  the 
tenant  in  tail,  had  he  lived,  might  have 
recovered. 

Section  23  makes  possession  under  an  aa- 
suranoe  by  a  tenant  in  tail,  which  shall  not 
operate  to  bar  the  remainder,  a  bar  to  suob 
remainders  at  the  end  of  twenty  years  front 
the  time  when  such  assurance,  if  then  exe 
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cuted,  would,  without  the  consent  of  any 
oiher  person,  have  barred  them. 

S^M^tion  24  enacts  that  no  suit- in  equity 
shall  be  brought  after  the  time  when  the 
pkiDtiff,  if  entitled  at  law,  might  have  brought 
an  action. 

Section  25  enacts  that  in  cases  of  express 
trust  the  right  of  the  cestui  que  trust,  or  any 
person  claiming  through  him,  shall  be  deemed 
to  have  first  accrued  at  the  time  when  the 
land  or  rent  may  have  been  conveyed  to  a 
purchaser  for  a  valuable  consideration,  and 
shall  then  be  deemed  to  have  accrued  only 
againsfc  such  purchaser,  or  any  person  claim- 
inff  through  him. 

Section  26  enacts  that  in  case  of  fraud  the 
right  shall  be  deemed  to  have  first  accrued  at 
the  time  when  such  fraud  shall  be,  or  with 
reasonable  diligence  might  have  been,  disco- 
vered, but  that  ^nothing  in  that  clause  shall 
affect  a  bond  fide  purchaser  for  value,  not 
a^wisting  in,  and,  at  the  time  he  purchased, 
BOt  knowing,  and  having  no  reason  to  believe, 
such  fraud  nad  been  committed. 

Section  27  provides  that  the  act  shall  not 
prevent  the  courts  of  equity  refusing  relief 
on  the  ground  of  acquiescence,  or  otherwise, 
to  any  person  whose  right  to  bring  a  suit  may 
not  be  barred  by  the  act. 

Section  28  enacts  that  a  mortgagor  shall 
be  barred  by  twenty  years'  possession  of  the 
mortgagee,  unless  there  be  an  acknowledg- 
ment in  writing. 

S^tion  29  enacts  that  no  land  or  rent  shall 
be  recovered  by  an  ecclesiastical  or  eleemo- 
synary corporation  sole,  but  within  the  period 
during  which  two  persons  in  succession  shall 
have  held  the  benefice,  etc.  in  respect  whereof 
such  land  or  rent  is  claimed,  and  six  years 
after  a  third  person  shall  have  been  appointed 
thereto,  if  such  two  incumbencies  and  six 
years  taken  together  shall  amount  to  the  full 
period  of  sixty  years,  but  if  they  do  not 
amount  to  sixty  jears,  then  during  such  fur- 
ther time  in  audition  io  the  two  incumbencies 
and  six  years  as  will  make  up  the  sixty 
years. 

Section  30  enacts  that  no  advowson  or 
ri^^ht  of  presentation  shall  be  recovered  but 
within  the  period  during  which  three  clerks 
in  succession  shall  have  held  the  same  (all 
of  whom  shall  have  obtained  possession 
thereof  adversely  to  the  right  of  the  party 
claiming),  if  the  three  incumbencies  shall  to- 
gether amount  to  sixty  years,  but  if  they  do 
not  amonnt  to  sixtv  years,  then  after  such 
further  time  as  with  the  incumbencies  will 
toother  make  up  sixty  years. 

Section  31  provides  that  when  on  an  avoid- 
ance after  a  clerk  shall  have  obtained  passes- 
slon  of  a  benefice  adversely  to  the  right  of 
the  patron,  a  clerk  shall  be  presented  or  ool- 
latea  by  reason  of  a  lapse,  sucn  last-mentioned 
presentation  shall  be  deemed  adverse  to  the 
patron,  but  if  such  presentation  be  afker  pro- 
motion to  a  bishopric,  it  shall  not  be  adverse 
to  the  patron. 

Section  32  enacts  that  every  person  claim- 
ing a  right  in  an  advowson,  which  the  tenant 


in  tail  thereof  might  have  barred,  shall  be 
deemed  a  person  claiming  through  such 
tenant  in  tail. 

Section  33  enacts  that  an  advowson  shall 
not  be  recovered  after  one  hundred  years 
from  the  time  at  which  a  clerk  shall  have 
obtained  possession  thereof  adversely  to  the 
right  of  the  claimaAt,  unless  a  clerk  has  sub- 
sequently had  possession  of  the  benefice  on 
the  presentation  of  some  person  having  the 
same  right. 

Section  34  enacts  that  at  the  determina- 
tion of  the  period  limited  by  this  act  to  any 
person  for  making  any  entry  or  distress,  or 
bringing  any  writ  of  quare  impede,  or  other 
action  or  writ,  the  right  and  title  of  such  per- 
son  to  the  land,  rent,  or  advowson,  for  Hit 
recovery  whereof  such  entry,  distress,  action, 
or  suit  respectively,  might  have  been  made  or 
brouahi  within  such  period,  shaU  be  extin', 
guished. 

Section  35  enacts  that  the  receipt  of  the 
rent  payable  by  any  tenant  from  year  to  year, 
or  other  lessee,  shall,  as  against  such  lessee 
or  any  person  claiming  under  him  (but  sub- 
ject to  the  lease),  be  deemed  to  be  the  receipt 
of  the  profits  of  the  land  for  the  purposes  of 
this  act. 

By  section  36,  all  real  and  mixed  actions 
are  abolished  after  the  31st  of  December,  1834, 
except  dower,  right  of  dower,  quare  impedit, 
and  ejectment. 

But  section  37  enables  any  person  not  hav- 
a  right  of  entry  on  the  Slst  of  December, 
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1834,  to  bring  any  real  or  mixed  action,  to 
which  he  was  then  entitled,  at  any  time  before 
the  Ist  of  June,  1835. 

And  section  38  further  provides  that  when 
on  the  1st  day  of  June,  1835,  any  person 
whose  right  of  entry  shall  have  been  taken 
away  by  any  descent  cast,  discontinuance,  or 
warranty,  might  maintain  any  real  action,  he 
may  maintain  the  same  after  the  Ist  day  of 
June,  1835,  but  only  within  the  period  during 
which  he  might  under  the  act  have  made  an 
entry,  if  his  right  of  entry  had  not  been  so 
taken  away 

And  by  section  39,  no  descent  cast,  discon- 
tinuance,  or  warranty  shall,  after  the  31st  of 
December,  1833,  toll  or  defeat  any  right  of 
entry  or  action  for  the  recovery  of  land. 

Section  40  enacts  that  money  secured  by 
mMigage,  judgment,  or  lien,  or  otherwise^ 
chargeS,  upon  or  payable  out  of  any  land  or 
rent  at  law  or  in  equity,  or  any  legacy,  shall 
not  be  recovered  but  within  twenty  years 
next  afler  a  present  right  shall  have  accrued 
to  some  person  capable  of  giving  a  discharge 
for  or  releasing  the  same,  unless  there  have 
been  part  payment  in  the  mean  time  of  prin- 
cipal or  interest,  or  an  acknowledgment  in 
writing  have  been  giveu,  signed  by  the  per- 
son by  whom  the  same  shall  be  payable,  or 
his  agent,  to  the  person  entitled  thereto,  or 
his  agent,  in  whicn  case  the  time  ruos  from 
such  payment  or  acknowledgment,  or  the  last 
of  them,  if  more  than  one. 

Section  41  enacts  that  no  arrears  of  dower, 
or  any  damages  on  account  of  such  arrears 
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shall  be  recovered  bat  within  six  years  before 
commencement  of  action  or  suit. 

Section  42  enacts  that  no  arrears  of  rent,  or 
of  interest  in  respect  of  an^  money  charged 
upon  any  land  or  rent,  or  m  respect  of  any 
legacy,  or  any  damages  in  respect  of  such 
arrears  of  rent  or  interest,  shall  be  recovered 
but  vrithin  six  years  next  after  the  same 
became  due,  or  next  after  an  acknowledgment 
of  the  same  in  writine  shall  have  been  given 
to  the  person  entitled  thereto,  or  his  agent, 
signed  by  the  person  by  whom  the  same  was 
payable,  or  his  agent,  except  where  any  prior 
mortgagee  or  incumbrancer  shall  have  oeen 
in  possession  of  the  land  mortgaged,  or  profits 
thereof,  within  one  year  next  before  any 
action  or  suit  by  a  subsequent  mortgagee  or 
incumbrancer  of  the  same  land;  in  which 
case  such  subsequent  mortgagee  or  incum- 
,  brancer  may  in  such  action  or  suit  recover  all 
arrears  of  interest  which  shall  have  become 
due  during  the  time  that  the  prior  mortgagee 
or  incumbrancer  was  in  possession  of  the  land 
or  profits  thereof. 

Section  43  extends  the  act  to  the  spiritual 
courts. 

Section  44  enacts  that  the  act  shall  not 
extend  to  Scotland,  and  that  it  shall  not,  so 
far  as  it  relates  to  advowsons,  extend  to 
Ireland. 

Of  Criminal  Proceedings.  The  time 
within  which  indictments  may  be  found,  or 
other  proceedings  commenced,  for  crimes  and 
ofiences,  varies  considerably  in  the  different 
jurisdictions.  In  general,  in  all  jurisdictions, 
the  length  of  time  is  extended  in  some  propor- 
tion to  the  gravity  of  the  offence.  Inaict- 
ments  for  murder,  in  most,  if  not  all,  of  the 
states,  may  be  found  at  any  time  during,  the 
life  of  the  cri  minal  after  the  death  of  the  victim. 
Proceedings  for  less  offences  are  to  be  com- 
menced within  periods  varying  from  ten  years 
to  sixty  days. 

Of  Estates.  A  circumscription  of  the 
quantity  of  time  comprised  in  any  estate.  1 
Preston,  Est.  25. 

The  definition  or  circumscription,  in  any 
conveyance,  of  the  interest  which  the  grantee 
is  intended  to  take.  The  term  is  usedby  dif- 
ferent writers  in  different  senses.  Thus,  it  is 
used  by  Lord  Coke  to  denote  the  express  de- 
finition of  an  estate  by  the  words  of  its  crea- 
tion, so  that  it  cannot  endure  for  any  longer 
time  than  till  the  contingency  happens  upon 
which  the  estate  is  to  faiL  Coke,  Litt.  2^  b. 
In  the  work  of  Mr.  Sanders  on  Uses,  the  term 
is  used,  however,  in  a  broader  and  more  ^ne- 
ral  sense,  as  given  in  the  second  definition 
above.  1  Sanders,  Uses,  4th  ed.  121  et  seq» 
And,  indeed,  the  same  writers  do  not  always 
confine  themselves  to  one  use  of  the  term; 
though  the  better  usage  is  undoubtedly  given 
by  Mr.  Stephen  in  his  note  above  cited.  And 
see  Fearne,  Cont.  Rem.  Butler's  note  n,  9th 
ed.  10 ;  1  Stephen,  Comm.  5th  ed.  304,  note. 
For  the  distinctions  between  limitations  and 
remainders,  ^co  Conditional  Lihitatiok; 
Contingent  Remainder. 

Consult,    generally,    Angell,    Ballantine, 


Price,  on  Limitations;  Flintoff,  Washburn, 
on  Real  Property;  Barbour,  Bishop,  on 
Criminal  Law. 

LINB.  In  Descents.  The  series  of  per- 
sons who  have  descended  from  a  common  an- 
cestor,  placed  one  under  the  other,  in  the  order 
of  their  birth.  It  connects  successively  all 
the  relations  by  blood  to  each  other.  See 
Consanguinity;  Dsgrek. 

o  6.  Tritaviis,  Tritavia. 
«  I  6  5.  Atavus,  Atavia. 

•9  1  6  4,  Abavns,  Abaria. 
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Great-grandfa- 
ther, great- 
grandmother. 
Qrandfather, 
Grandmother. 


Father,  Mother.    6 1.  Pater,  Mater. 


^Bgo. 
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•^  /  Son. 

a  i  Grandson. 

'•V  ]  Great-grandson. 
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6  3.  Proavns,  ProaTuc 
( >  2.  Avns,  Avia. 


oEgo. 

1.  Filins. 

2.  NepoB,  Nepti. 

3.  Pronepos,  Proneptia. 

4.  Abnepos,  Ahneptis. 

5.  Adnepos,  AdneptL 

6.  Trinepos,  Trineptis. 

3.  The  line  is  either  direct  or  collateral. 
The  direct  line  is  composed  of  all  the  persons 
who  are  descended  from  each  other.  If,  in 
the  direct  line,  any  one  person  is  assumed  as 
the  propositus t  in  order  to  count  from  him. 
upwards  and  downwards,  the  line  will  be  di- 
vided into  two  parts,  the  ascending  and  de- 
scending lines.  The  ascending  line  is  that 
which,  counting  from  the  propositus^  ascends 
to  his  ancestors,  to  his  father,  grandfather, 
^reat-grandfather,  etc.  The  descending  lino 
IS  that  which,  counting  from  the  same  per- 
son, descends  to  his  children,  grandchildren, 
^reat-grandchildren,  etc.  The  preceding  table 
IS  an  ezamj^le. 

8«  The  collateral  line,  considered  by  itself 
and  in  relation  to  the  common  ancestor,  is  a 
direct  line ;  it  becomes  collateral  when  placed 
alongside  of  another  line  below  the  common 
ancestor,  in  whom  both  lines  unite.  For  ex- 
ample: 

Common  o  anoestor. 


Direct 
line. 


Collateral 
line. 


T 


Ego. 


These  two  lines  are  independent  of  each 
other:  they  have  no  connection  except  by 
their  union  in  the  person  of  the  common  an- 
cestor. This  reunion  is  what  forms  the  rela- 
tion among  the  persons  composing  the  two 
lines. 

4«  A  line  is  also  paternal  or  maternal.  In 
the  examination  of  a  person's  ascending  line, 
the  line  ascends  first  to  his  fat-her,  next  to 
his  paternal  grandfather,  his  paternal  jrreat- 
grandf'ather,  etc.,  so  on  from  father  to  father; 
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thifl  18  called  the  paternal  line.  Another  line 
will  be  found  to  ascend  from  the  same  person 
to  his  mother,  his  maternal  grandmother,  and 
80  from  mother  to  mother :  this  is  the  mater- 
nal line.  These  lines,  however,  do  not  take 
in  all  the  ascendants:  there  are  many  others 
who  must  be  imagined.  The  number  of 
ascendants  is  double  at  each  degree,  as  is 
shQwn  bj  the  following  diagram : 


See  2  Blackstone,  Oomm.  200,  b.  2,  c.  14; 
Pothier,  Des  Successions,  c.  1,  art.  3,  {  2; 

ASCEKDANTS. 

Estates.  The  division  between  two  estates. 
Limit:  border;  boundary. 

ft.  When  a  line  is  mentioned  in  a  deed  as 
ending  at  a  particular  monument  (q.  v.),  it  is 
to  be  extended  in  the  direction  called  for, 
without  regard  to  distance,  until  it  reach  the 
boundary.  1  Tayl.  No.  C.  110,  303 ;  2  idl  1 ; 
2Hawk8^  No.C.  219;  3  id.  21.  And  a  marked 
line  is  to  be  adhered  to  although  it  depart 
from  the  course.  7  Wheat.  7  ;  2  Ov.  Tenn. 
3W;  3  Call.  Va.  239;  4  T.  B.  Monr.  Ky.  29 ; 
7  id.  333 ;  2  Bibb,  Ky.  261 ;  4  id.  503.  See, 
farther,  2  Dan.  Kv.  2;  6  Wend.  N.  Y.  467  ; 
I  Bibb,  Ky.  466 ;  3'Murph.  No.  C.  82 ;  13  Pick. 
Mass.  145 ;  13  Wend.  N.  Y.  300 ;  5  J.  J.  Marsh. 
Kj.  587. 

6.  Where  a  number  of  persons  settle  simul- 
taneously or  at  short  intervals  in  the  same 
neighborhood,  and  their  tracts,  if  extended  in 
a^rtaiu  directions,  would  overlap  each  other, 
the  settlers  sometimes  l>y  agreement  deter- 
mine upon  dividing  lines,  which  are  called 
oon*erUme  lines.  These  lines,  when  fairly 
agreed  upon,  have  been  sanctioned  by  the 
courts ;  and  such  agreements  are  conclusive 
upon  all  persons  claiming  under  the  parties 
to  them,  with  notice,  but  not  upon  &on^^^ 
purchasers  for  a  valuable  consideration,  with- 
out notice,  actual  or  constructive.  3  Serg.  & 
R.  Penn.  323 ;  5  id.  273 ;  17  W.  57;  9  Watts 
A  S.  Penn.  66. 

Km  Lines  fixed  by  compact  between  nations 
are  binding  on  their  citizens  and  subjects.  1 1 
Pet  209 ;  1  Ov.  Tenn.  269 ;  I  Vee.  Sen.  Ch. 
i>0;  1  Atk.  Ch.  2;  2  id.  592;  1  Chanc.  Cas. 
85;  1  P.Will.  723-727;  1  Vem.  Ch.  48;  1 
Ves.  Ch.  19 ;  2  id.  284 ;  3  Serg.  &  R.  Penn. 
331. 

Measnres.  A  line  is  a  lineal  measure, 
containing  the  one-twelfth  part  of  an  inch. 

LINEA  RECTA  (Lat.).  Tho  perpen- 
dicular line ;  the  direct  lin^.  The  line  of 
as:t>nt,  through  father,  grandfather,  etc.,  and 
of  descent,  through  son,  grandson,  etc.  Coke, 
Litt.  10.  158 ;  Bracton,  fol.  67 ;  Fleta,  lib.  6, 
e.  1,  {  11.  This  is  represented  in  a  diagram 
by  a  vertical  line. 

Where  a  person  springs  from  another  im- 


mediately, or  mediately  through  a  third  per> 
son,  they  are  said  to  be  in  the  direct  line 

ilinea  recta),  and  are  called  ascendants  and 
escendants.     Mackeldey,  Civ.  Law,  {  129. 

LINBA  TRANSVERSALIS  (Lat.). 
A  line  crossing  the  ituipLndicular  lines. 
Where  two  persons  arc  descended  from  a 
third,  they  are  called  collaterals,  and  are  said 
to  be  related  in  the  collateral  line  (linea  iran^ 
versa  or  obliqua). 

LINEAL.     In  a  direct  line. 

IiINEAL  'WARRANTT.  A  warranty 
by  ancestor  from  whom  the  title  did  or  might 
have  come  to  heir.  2  Sharswood,  Blackst. 
Comm.301;  Rawle,  Cov.  30 ;  2  Uilliard,  Real 
Prop.  360.  Thus,  a  warrant  by  an  elder 
son  during  lifetime  of  father  w^as  lineal  to  a 
younger  son,  but  a  warranty  by  younger  son 
was  collateral  to  elder ;  for,  though  theyounger 
might  take  the  paternal  estate  through  the 
elder,  the  elder  could  not  take  it  through  the 
younger.  Litt.  i  703.  Abolished.  3  &  4 
Will.  IV.  c.  74.  {  14. 

LINES  AND  CORNER8.I  In  deeds 
and  surveys.  Boundary-lines  and  their  an- 
gles with  each  other.  17  Miss.  459;  21  Ala. 
66;  9  Fost.  A  H.  N.H.  471;  10  Gratt.  Va. 
445 ;  16  Ga.  141. 

LIQX7IDATE.  To  pay ;  to  settle.  Web- 
ster, Diet. ;  8  Wheat  3^2.  Liquidated  dam- 
ages are  damages  ascertained  or  agreed  upon. 
Sedgwick,  Meas.  of  Dam.  427  ei  seq. 

LIQUIDATED  DAMAGES.  In  Prao- 
tioe.  Damages  whose  amount  has  been  de- 
termined by  anticipatory  agreement  between 
the  parties. 

Where  tb*ere  is  an  agreement  between  parties  for 
the  doing  or  not  doing  particular  acts,  the  parties 
ma}',  if  they  please,  estimate  beforehand  the  dam- 
ages to  result  from  a  breach  of  the  agreement,  and 
prescribe  in  the  agreement  itself  the  sum  to  be  paid 
by  either  by  way  of  damages  for  such  breach.    See 

1  H.  Blaokst  232;  2  Bos.  A  P.  335,  350;  2  Brown, 
Pari.  Cas.  431 ;  4  Burr.  2225 ;  2  Term.  32.  The 
civil  law  appears  to  recognise  such  stipulations. 
Inst  3. 16. 7;  Toullier,  1.  3,  no.  809;  La.  Civ.  Code, 
art  1928,  n.  5;  Code  Civile,  1152,  1153.  Sneh  a 
stipulation  on  the  subject  of  damages  differs  from 
a  penalty  in  this,  that  the  parties  are  holden  by  it; 
whereas  a  penalty  is  regarded  as  a  forfeiture,  from 
which  the  defaulting  party  can  bo  relieved. 

!!•  The  sum  named  in  an  agreement  as 
damages  to  be  paid  in  case  of  a  breach  will, 
in  general,  be  considered  as  liquidated  dam- 
ages, or  as  a  penalty,  according  to  the  intent 
of  the  parties;  and  the  mere  use  of  the  words 
"penalty"  or  "liquidated  damages"  will  not 
be  decisive  of  the  question,  if  on  the  whole 
the  instrument  discloses  a  different  intent. 
Story,  Eq.  Jur.  1318 ;  6  Barnew.  &  C.  224;  6 
Bingh.  141 ;  6  Ired.  No.  C.  186 ;  15  Me.  273 ; 

2  Ala.  N.  s.  425 ;  8  Mo.  467. 

Such  a  stipulation  in  an  agreement  will 
be  considered  as  a  penalty  merely,  and  not 
as  liquidated  damages,  in  the  following  cases: 

3«  Where  the  parties  in  the  agreement 
have  expressly  declared  it  or  described  it  as 
a  **  penalty,"  and  no  other  intent  is  clearly 
to  be  deduced  from  the  instrument    2  Bos. 
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A  P.  340,  350,  630 ;  1  H.  BlackBt.  227 ;  1 
Campb.  78 ;  7  Wheat  14 ;  1  McMull.  So.  C. 
106 ;  2  Ala.  n.  s.  425  ;  5  Mete.  Mass.  01 :  1 
Pick.  MaHS.  451 ;  4  uf.  179 ;  3  Johns.  Gas. 
K.  Y.  297 ;  17  Barb.  N.  Y.  260 ;  24  Vt  97. 

Where  it  is  doubtful  on  the  language  of 
the  instrument  whether  the  stipulation  was 
intended  as  a  penaltv  or  as  liquidated  dam- 
ages. 3  Carr.  &  P.  1^40 ;  6  Ilumphr.  Tenn. 
186 ;  5  Sandf.  N.  Y.  192 ;  24  Vt.  97 ;  16  111. 
475. 

4.  Where  the  agreement  was  evidently 
made  for  the  attainment  of  another  object  or 
purpose,  to  which  the  stipulation  is  wholly 
collateral.  11  Mass.  488 ;  15  ic/.  488 ;  1  Brown, 
Ch.  418. 

Where  the  agreement  imposes  several  dis- 
tinct duties,  or  obligations  of  different  de- 
grees of  importance,  and  yet  the  same  sum 
18  named  as  damages  for  a  breach  of  either 
indifferently.  6  Bmgh.  141 ;  5  Bingh.  v.  c. 
890;  7  Scott,  364;  5  Sandf.  N.Y.  192.  But 
see  7  Johns.  N.  Y.  72 ;  15  id.  200 ;  9  N.  Y. 
551. 

Where  the  agreement  is  not  tinder  seal, 
and  the  damages  are  capable  of  being  cer- 
tainly known  and  estimated.  2  Bamew.  & 
Aid.  704;  6  Barnew.  &  C.  216;  1  Mood.  & 
M.  41;  4  Dall.  Penn.  150;  5  Cow.  N.Y.  144. 

5*  Where  the  instrument  provides  that  a 
larger  sum  shall  be  paid  upon  default  to  pay 
a  lesser  sum  in  the  manner  prescribed.  5 
Sandf.  N.Y.  192,  640;  16  lU.  400;  14  Ark. 
329. 

The  stipulation  will  be  sustained  as  liqui- 
dated damages  in  the  following  cases: 

Where  the  agreement  is  of  such  a  nature 
that  the  damages  are  uncertain,  and  are  not 
capable  of  being  ascertained  by  any  satis- 
factory and  known  rule.  2  Term,  32 ;  1  Ale. 
&  N.  Ir.  389 ;  2  Burr.  2225 ;  10  Vos.  Ch.  429 ; 
3  Mees.  &  W.  Exch.  535 ;  3  Carr.  &  P.  240 ; 
8  Mass.  223 ;  7  Cow.  N.  Y.  307 ;  4  Wend.  N. 
Y.  468 ;  5  Sandf.  N.  Y.  192 ;  12  Barb.  N.  Y. 
137,  366 ;  18  id.  336 ;  14  Ark.  315 ;  2  Ohio 
St.  519. 

Where,  from  the  tenor  of  the  agreement  or 
from  the  nature  of  the  case,  it  appears  that 
the  parties  have  ascertained  the  amount  of 
damages  by  fair  calculation  and  adjustment. 
2  Story,  Eq.  Jur.  §  1318 ;  2  Greenleaf,  Ev. 
259;  1  Bingh.  302;  7  Conn.  291 ;  11  N.  H. 
234 ;  6  Blackf.  Ind.  206 ;  13  Wend.  N.  Y. 
607;  17  id.  447;  22  id.  201 ;  26  id.  630;  10 
Mass.  459 ;  7  Mete.  Mass.  583 ;  2  Ala.  n.  s. 
425 ;  14  Me.  250. 

See  2  W.  Blackst.  1190;  Cooper,  Just  606 ; 
1  Chitty,  Pract.  872;  2Atk.l94;  Finch.  117; 
Chanc.  Prec.  102 ;  2  Brown,  Pari.  Cas.  436 ; 
Fonblanque,  151,  152,  note;  Chitty,  Contr. 
336;  11  N.  H.  234;  11  Tex.  273;  14  Ark. 
315;  37  Eng.  L.  &  Eq.  122;  2  Abb.  Pract. 
449 ;  Sedgwick,  Dam.  3d  ed.  417,  442,  and 
cases  citea. 

LIQUIDATION.  A  fixed  and  determi- 
nate valuation  of  things  which  before  were 
uncertain. 

IiIRA.    The  name  of  a  foreign  ooiiL 


In  all  oompatations  at  the  enstom-hoaM,  the  lira 
of  Sardinia  shall  be  estimated  at  eighteen  eents  and 
six  mills,  Act  of  March  22,  1846;  the  lira  of  the 
Lombardo- Venetian  kingdom,  and  the  lira  of  Taa> 
cany,  at  sixteen  cents.    Act  of  March  22, 1846. 

LIS  MOTA  ( Lat. ) .  A  controversy  bego  n, 
i.e.  on  the  point  at  issue,  and  prior  to  com- 
mencement of  judicial  proceedings.  Such 
controversy  is  taken  to  arise  on  the  advent 
of  the  state  of  facts  on  which  the  claim  rests ; 
and  after  such  controversy  has  arisen  (pojti 
litem  motanCj  no  declarations  of  deceased  mem- 
bers of  familv  as  to  matters  of  pedigree  are 
admissible,  o  Carr.  &  P.  560;  4  Campb.  417 ; 
i^  Russ.  &  M.  Ch.  161 ;  Greenleaf,  Ev.  |§  131, 
1 .32 ;  4  Maule  &  S.  497 ;  1  Pet  337 ;  26  Barb. 
N.  Y.  177. 

LIS  PBNDEN8  (Lat.).  A  pending 
suit.  Suing  out  a  writ  and  making  attach- 
ment (on  mesne  process)  constitutes  a  lis 
pendens  at  common  law.    21  N.  H.  570. 

*X*  Filing  the  bill  and  serving  a  subpoena 
creates  a  lis  pendens  in  equity,  1  Vem.  Cb. 
318;  7  Beav.  Rolls,  444;  27  Mo.  560;  4 
Sneed,  Tenn.  672;  26  Misji.  397;  9  Paige, 
Ch.  N.Y.  512;  22  Ala.  n.s.  743;  7  Blackf. 
Ind.  242;  Cross,  Liens,  140,  which  the  final 
decree  terminates.  1  Vem.  Ch.  318.  In  the 
civil  law,  an  action  is  not  said  to  be  pending 
till  it  reaches  the  stage  of  coniesiatio  lites. 
The  phrase  is  sometimes  used  as  a  substitute 
for  autre  action  pendant.  See  1  La.  Ann.  46; 
21  N.^.  570 ;  U.  S.  Dig.  Lis F^mdens;  Autu 
Action  Pendant. 

The  proceedings  must  relate  directly  to 
the  specific  property  in  question,  1  Strobh. 
Eq.  So.  C.  180;  7  Slackf.  Ind.  242:  7  Md. 
537;  Story,  Eo.  Plead.  J  351;  1  Hilliard, 
Vend.  411 ;  and  the  rule  applies  to  no  other 
suits.     1  M'Cord,  Ch.  So.  C.  252. 

8«  Filing  a  judgment  creditor's  bill  con- 
stitutes a  lis  pendens.  4  Edw.  Ch.  N.  Y.  29. 
A  petition  by  heirs  to  roll  real  estate  is  not  a 
lis  pendens.  14  B.  Monr.  Ky.  164.  The 
court  roust  have  jurisdiction  over  the  thing. 
1  McLean,  C.  C.  167. 

Only  unreasonable  and  unusual  negligence 
in  the  prosecution  of  a  suit  will  take  away 
its  character  as  a  2m  pendens,  18  B.  Monr. 
Ky.  230;  11  id.  297 ;  that  there  must  be  an 
active  prosecution  to  keep  it  alive.  1  Vem. 
Ch.  286 ;  1  RusP.  &  M.  617. 

Lis  pendens  is  general  notice  of  an  equity 
to  all  the  world.  Ambl.  676 ;  2  P.  Will.  282; 
3  Atk.  Ch.  343 ;  1  Vem.  Ch.  286 ;  3  Hayw. 
No.  C.  147;  1  Johns.  Ch.  N.Y.  556. 

4*  A  voluntary  assignment  during  the 
pendency  of  a  suit  does  not  affect  the  rights 
of  other  parties,  if  not  disclosed,  except  so 
far  as  the  alien  action  may  disable  the  party 
from  performing  the  decree  of  the  court. 
Story,  Eq.  Plead,  i  351;  15  Tex.  495;  22 
Barb.  N.  Y.  666 :  as  in  case  of  mortgage  by 
tenant  in  common  of  his  undivided  interest, 
and  subsequent  partition.  2  Sandf.  Ch.  N.Y. 
98. 

An  involuntary  assignment,  as  under  the 
bankrupt  or  insolvent  laws,  renders  the  suit 
80  defective  that  it  cannot  be  prosecuted  if 
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the  defendant  objects.  7  Paige,  Gh.  N.  Y. 
287 :  1  Akk.  Ch.  88;  4  Vee.  Ch.  387 ;  9  Weed. 
N.  Y.  649 ;  1  Hare,  621 ;  Story,  Eq.  Plead.  | 
349.  Not  if  made  under  the  bankrupt  law 
of  1841.    27  Barb.  N.  Y.  252. 

The  same  may  be  aaid  of  a  voluntary  as- 
signment of  all  hiB  interest  by  a  sole  com- 
plainant.   5  Hare,  223 ;  Story,  Eq.  Plead.  | 

5*  An  alienee,  during  the  pendency  of  a 
suit,  is  bound  by  the  proceedings  therein 
subsequent  to  the  alienation,  though  before 
he  became  a  party.  4  Beav.  RoUs,  40;  5 
Mich.  456 ;  22  Barb.  N.  Y.  166 ;  27  Penn.  St. 
418 ;  5  Du.  N.  Y.  631 ;  7  Blackf.  Ind.  242. 

Purchasers  during  the  pendency  of  a  suit 
are  bound  by  the  decree  in  the  suit  without 
being  made  parties.  1  Swanst.  55 ;  4  Russ. 
372;  1  Daniell,  Ch.  Pract.  375;  Story,  Eq. 
Plead.!  351  a;  32  Ala.  n.s.  451;  11  Mo. 
519;  30  Miss.  27  ;  12  La.  Ann.  776 ;  6  Barb. 
N.  Y.  133 :  22  ii.  166 ;  27  Penn.  St.  418  ;  7 
Eng.  421 ;  16  111.  225 ;  5  B.  Monr.  Ky.  323  ; 
4  &n.  Ky.  99 ;  9  B.  Monr.  Ky.  220 ;  12  id. 
600;  11  Ind.  443;  2  Hilliard,  Vend.  311. 

6*  So  also  is  a  purchaser  during  a  suit  to 
avoid  a  conveyance  as  fraudulent.  5  T.  B. 
Monr.  Ky.  373 ;  6  B.  Monr.  Ky.  18. 

Lis  pendens  by  a  mortgagor  under  a  prior 
aorecorded  mortgage  is  notice  to  a  second 
mortgagee.  9  Ala.  n.  s.  921.  But  see  2  Hand. 
Va  93. 

The  rule  does  not  apply  where  a  title  im- 
perfect before  suit  brought  is  perfected  dur- 
ing its  pendency.  4  Cow.  N.  Y.  667 ;  14 
Ofio,  323 . 

A  debtor  need  not  pay  to  either  party  pen- 
dente lUe.    1  Paige,  Ch.  N.  Y.  490. 

The  doctrine  of  lis  pendens  is  an  equitable 
doctrine. 

T*  In  law,  the  same  effect  is  produced  by 
the  rule  that  each  purchaser  takes  the  title 
of  his  vendor  only.  11  Md.  519;  27  Penn. 
SL  418 ;  6  Barb.  N.  Y.  133;  30  Miss.  27 ;  5 
Mich.  456;  1  Hilliard,  Vend.  411.  The 
doctrine  of  lis  pendens  is  modified  in  many 
of  the  states  of  the  United  States,  and  by 
statutes  requiring  records  of  the  attachment 
to  preliminary  proceedings  to  be  made,  and 
constituting  sucn  records  notice.  See  stat.  2 
Vict  c.  11,  2  7 ;  and  Rev.  Statutes  of  the  vari- 
ous states. 

UST.  A  table  of  cases  arranged  for  trial 
or  argument :  as,  the  trial  list,  the  argument 
list.    See  3  Bonvier,  Inst.  n.  3031. 

LISTBRS.  This  word  is  used  in  some  of 
the  8tates  to  designate  the  persons  appointed 
to  make  lists  of  taxables.  See  Y t.  Rev.  Stat. 
538, 

LITBRJB  PROCURATOIUUB  (Lat.). 
In  Civil  La'w.  Letters  procuratory.  A  writ- 
ten authority,  or  power  of  attorney  (/i/^a  cU- 
*o^'^^oti)f  given  to  a  procurator.  Yicat,  Yoc. 
Jar.  Utr. ;  Bracton,  fol.  40-43. 

LITERAL  CONTRACT.  In  Civil 
Law.  A  contract  the  whole  of  the  evidence 
of  which  is  reduced  to  writing.  This  con- 
tract is  perfected  by  the  writing:,  and  binds 


the  party  who  subscribed  it,  althou<;h  he  i.:m 
received  no  consideration.    Le9.  £16m.  {  Hb^. 

LITBRAR7  PROPERTY.  The  gene- 
ral term  which  describes  the  interest  of  an 
author  in  his  works,  or  of  those  who  claim 
under  him,  whether  before  or  afler  publica- 
tion, or  before  or  after  a  copyright  has  been 
secured.  See  Copyright  ;  Manuscript  ; 
Curtis  on  Copyright;  2  Bhickstone,  Comm. 
405,  406 ;  4  Viner,  Abr.  278 ;  Bacon,  Abr. 
Prorogation  (F  5) ;  2  Kent,  Comm.  306-315 ; 
1  Belt,  Suppl.  Ves.  Jr.  360,  376 ;  2  id.  469 ; 
Nicklin,  Lit.  Prop. ;  Dane,  Abr.  Index ;  1 
Chitty,  Pract.  98 ;  2  Am.  Jur.  248 ;  10  id.  62; 

1  Phil.  Law  Int.  66;  1  Bell,  Comm.b.l,  part  2, 
c.  4,  s.  2,  p.  115 ;  1  Bouvicr,  Inst.  nn.  508  ei  seq. 

LITIGANT.  One  engaged  in  a  suit ;  one 
fond  of  litigation. 

L I TIO A T ION.  A  contest,  authorized 
by  law,  in  a  court  of  justice,  for  the  purpose 
of  epforcing  a  right. 

In  order  to  prevent  injustice,  courts  of 
e()uity  will  retain  a  party  from  further  litigar 
tion,  by  a  writ  of  injunction:  for  example, 
afler  two  verdicts  on  trials  at  bar,  in  favor  of 
the  plaintiff,  a  perpetual  injunction  was  de- 
creed. Strange,  404.  And  not  only  between 
two  individuals  will  a  court  of  equity  grant 
this  relief,  as  in  the  above  case  of  several 
ejectments,  but  also,  when  one  general  legal 
right,  as  a  right  of  fishery,  is  claimed  against 
several  distinct  persons,  in  which  case  there 
would  be  no  ena  of  bringing  actions,  since 
each  action  would  only  bind  the  particular 
right  in  question  between  the  plaintiff  and 
defendant  in  such  action,  without  deciding 
the  general  rigl^t  claimed.    2  Atk.  Ch.  484 ; 

2  Yes.  Ch.  587.    See  Circuity  of  Actions. 

LITIOIOBIT7.     In  Scotch  Law. 

The  pendencv  of  a  suit:  it  is  an  implied 
prohibition  of  alienation,  to  the  disappoint- 
ment of  an  action,  or  of  diligence,  the  direct 
object  of  which  is  to  obtain  possession,  or  to 
acquire  the  property  of  a  particular  subject. 
The  effect  or  it  is  analogous  to  that  of  inhi- 
bition.   2  Bell,  Comm.  5th  ed.  152. 

LITIGIOUS.  That  which  is  the  subject 
of  a  suit  or  action ;  that  which  is  contested 
in  a  court  of  justice.  In  another  sense,  liti- 
gious signifies  a  disposition  to  sue ;  a  fond- 
ness for  litigation. 

LITIGIOUS  RIGHTS.  In  French 
La'w.  ThoMO  which  are  or  may  be  contested 
either  in  whole  or  in  part,  whether  an  action 
has  been  commenced,  or  when  there  is  reason 
to  apprehend  one.  Pothier,  Yente,  n.  584 ; 
9  Mart.  La.  183 ;  Troplong,  De  la  Yente,  n, 
984  k  1003 ;  Eva.  Civ.  Code,  art.  2623 ;  id. 
3522,  n.  22.    See  Contkntious  Jurisdiction. 

LITISPENDENCIA.  In  Spanish 
Law.  The  condition  of  a  suit  pending  in  a 
court  of  justice. 

In  oraer  to  render  this  condition  valid,  it 
is  necessary  that  the  judge  be  competent  to 
take  cognizance  of  the  cause ;  that  the  de- 
fendant has  been  duly  cited  to  appear,  and 
fullv  informed,  in  due  time  and  form,  of  th« 
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nature  of  the  demand,  or  that,  if  he  has  not, 
it  has  been  through  his  own  fault  or  fraud. 

The  litiBpeudencia  produces  two  effects: 
the  legal  impossibility  of  alienating  the  pro- 
perty in  dispute  during  the  pendency  of  tbe 
suit;  the  accumulation  of  all  the  proceed- 
ings in  the  cause,  in  the  tribunal  where  the 
suit  is  pending,  whether  the  same  be  had  be- 
fore the  same  judee  or  other  judges  or  nota- 
ries. This  cumulation  may  be  required  in 
any  stage  of  the  cause,  and  forms  a  valid  ex- 
ception to  the  further  proceeding,  until  the 
cumulation  is  effected.    Escriche,  Diet. 

LITRR  A  French  measure  of  capacity. 
It  is  of  the  size  of  a  decimetre,  or  one-tenth 
part  of  a  cubic  m^tre.  It  is  equal  to  61.028 
cubic  inches.    See  Measure. 

LITTORAL  ( litius).  Belonging  to  shore : 
as,  of  sea  and  great  lakes.  Webst.  Cor^ 
responding  to  riparian  proprietors  on  a 
stream  or  small  pond  are  littoral  proprietors 
on  a  sea  or  lake.  But  riparian  is  also  used 
coeztensively  with  littoral.  7  Gush.  Mass. 
94.    See  17  How.  426. 

LITt7S  MARIS  (Lat.).  In  CivU  Law. 
Shore;  beach.  Qua  fluctua  eluderei.  Cic. 
Top.  c.  7.  Qua  fiucius  adludii.  Quinct.  lib. 
5,  c.  ult.  Qtiotisque  maximum  fluctus  a  mari 
pervenit,  Celsus ;  said  to  have  been  first  so 
defined  by  Cicero,  in  an  award  as  arbitrator. 
L.  92,  D,  de  verb,  signif.  Qua  maxlmun 
Jluctus  excesiuat.  L.  112,  D,  eod.  iit.  Qua- 
tenus  hibeniua Jluctus  maximus  excurrit.  Inst. 
lib.  2,  de  rer,  divis,  et  qual.  {  3.  That  is  to 
say,  as  far  as  the  largest  winter  wave  runs  up. 
Vocab.  Jur.  Utr. 

At  Common  La'w.  The^shore  between 
common  high-water  mark  and  low-water 
mark.  Hale,  de  Jure  Maris,  cc.  4,  5,  6 ;  3 
Kent,  Oomm.  427 ;  2  Hilliard,  Real  Prop.  90. 

Shore  is  also  used  of  a  river.  5  Wheat. 
385 ;  20  Wend.  N.  Y.  149.  See  13  How.  381 ; 
28  Me.  180 ;  14  Penn.  St.  171. 

LIVER7.  In  English  Law.  The  de- 
livery of  possession  of  lands  to  those  tenants 
who  hold  of  the  king  in  capita  or  by  knight's 
service. 

The  name  of  a  writ  which  lay  for  the  heir 
of  age  to  obtain  possession  of  the  seisin  of  his 
lands  at  the  king's  hands.  Fitzherbert,  Nat. 
Brev.  155 ;  2  Sharswood,  Blackst.  Gomm.  68. 

The  distinguishing  dress  worn  by  the  ser- 
vants of  a  gentleman  or  nobleman,  or  by  the 
members  of  a  particular  guild.  **  Livery  or 
clothing.''  Say.  274.  By  stat.  1  Rich.  II.  c. 
7,  and  16  Rich.  II.  c.  4,  none  but  the  servants 
of  a  lord,  and  continually  dwelling  in  his 
house,  or  those  above  rank  of  yeomen,  should 
wear  the  lord's  livery. 

Privilege  of  a  particular  company  or  guild. 
Wharton,  Lex.  2d  Lond.  ed. 

LIVER7  OF  SEISIN.  In  Estates. 
A  delivery  of  possession  of  lands,  tenements, 
and  hereditaments  unto  one  entitled  to  the 
same.  This  was  a  cerrmouy  used  in  the 
common  law  for  the  conveyance  of  real  estate : 
and  livery  was  in  deed^  which  was  performed 


by  the  feoffor  and  the  feoffee  ^oing  upon  the 
land  and  the  latter  receiving  it  from  the  for- 
mer; or  in  law,  where  the  same  was  not 
made  on  the  land,  but  in  sight  of  it.  2 
Blackstone,  Comm.  315,  316. 

In  most  of  the  states,  livery  of  seisin  is  un- 
necessary, it  having  been  dispensed  with 
either  by  express  law  or  by  usage.  The 
recording  of  the  deed  has  the  same  effect. 
Washburn,  Real  Prop.  14,  35.  In  Maryland, 
however,  it  seems  that  a  deed  cannot  operate 
as  a  feoffment  without  livery  of  seisin.  5 
Ilarr.  &  J.  Md.  158.  See  4  Kent,  Oomm. 
381 ;  1  Mo.  553;  1  Pet.  508;  1  Bay,  So.  C. 
107;  5  Harr.  <Sb  J.  158;  11  Me.  318;  Dane, 
Abr.;  Seisin. 

LrVRE  TOX7RNOI8.  In  Common 
Law.  A  coin  used  in  France  before  the 
revolution.  It  is  to  be  computed,  in  the  4xd 
valorem  duty  on  goods,  etc.,  at  eighteen  and 
a  half  cents.  Act  of  March  2,  1798,  {  61,  I 
Story,  U.  S.  Laws,  629.     See  Foreign  Coins. 

LO  ADMAN  AGE.  The  pay  to  loads- 
men  ;  that  is,  persons  who  sail  or  i-ow  before 
ships,  in  barks  or  small  vessels,  with  instm- 
ments  for  towing  the  ship  and  directing  her 
course,  in  order  that  she  may  escape  the  dan- 
gers in  her  way.  Pothier,  Des  Avaries,  n. 
137;  Guidon  de  la  Mer,  c.  14;  Bacon,  Abr. 
Merchant  and  Merchandise  (F).  It  is  not  in 
use  in  the  United  States. 

LOAN.  A  bailment  without  reward.  A 
bailment  of  an  article  for  use  or  consumption 
without  reward.    The  thing  so  bailed. 

A  loan,  in  general,  implies  that  a  thing  is  lent 
without  reward ;  but,  in  some  cases,  a  loan  may  be 
for  a  reward :  as,  the  loan  of  money.    7  Pet.  109. 

It  would  be  an  inquiry  too  purely  epecnlative, 
whether  this  use  of  the  term  ^oan  originated  in  the 
times  when  taking  interest  was  considered  usury 
and  improper,  the  bailment  of  money  which  was  to 
be  returned  in  kind.  The  supposition  would  furnish 
a  reasonable  explanation  of  the  exception  to  the 
general  rule  that  loan  includes  properly  only  those 
bailments  where  no  reward  is  given  or  received  by 
the  bailee. 

In  order  to  make  a  contract  usurious,  there  muft 
be  a  loan,  Cowp.  112,  770;  1  Ves.  Ch.  527;  2 
Blackstone,  859;  3  Wils.  390;  and  the  borrower 
must  be  bound  to  return  the  money  at  all  eveiits. 
2  Schoales  A,  L.  Ch.  Ir.  470.  The  purchase  of  » 
bond  or  note  is  not  a  loan,  3  Schoales  A  L.  Ch.  Ir. 
4G9;  9  Pet.  103;  but  if  such  a  purchase  be  merely 
colorable,  it  will  be  considered  as  a  loan.  2  Johns. 
Cas.  N.  Y.  60,  66;  12  Serg.  &,  B.  Penn.  46;  15 
Johns.  N.  T.  44. 

LOAN    FOR    CONSUMPTION.      A 

ccntract  by  which  the  owner  of  a  personal 
chattel,  called  the  lender,  delivers  it  to  the 
bailee,  called  the  borrower,  to  be  returned  in 
kind. 

For  example,  if  a  person  borrows  a  bushel  of 
wheat,  and  at  the  end  of  a  month  returns  to  the 
lender  a  bushel  of  equal  value.  This  class  of  loans 
is  commonly  considered  under  the  head  of  bail- 
ments; but  it  lacks  the  one  essential  clement  of 
bailment,  that  of  a  return  of  the  property:  it  la 
more  strictly  a  barter  or  an  exchange :  the  property 
passes  to  the  borrower.  4  N.  Y.  76;  8  id.  433; 
1  Ohio  St.  9S:  3  Mas.  C.  C.  478;  1  Blackf.  Ind. 
363 ;  Story,  Bailm.  §  439.  Those  cases  sometimes 
called  tentuum  (the  corresponding  civil  law  tenn). 
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fneh  as  where  eom  U  deliTered  to  a  miller  to  be 
gToand  ioto  wheat,  are  either  casts  of  hiring  of 
labor  and  service,  as  where  the  miller  grind?  and 
returns  the  identical  wheat  ground  into  flour,  re- 
uining  a  portion  for  his  services,  or  constitate  a 
mere  exehantre,  as  where  he  mixes  the  wheat  with  his 
own,  andcrtaking  to  furnish  an  equivalent  in  eom. 
It  amounts  to  a  contraot  of  sale,  payment  being 
■tipalated  for  in  a  specified  article  instead  of  money. 

LOAN  FOR  USE  (called,  also,  commo- 
datum),  A  bailment  of  aD  article  to  be  used 
bj  the  borrower  without  paying  ibr  the  use. 
2  Kent,  Oomm.  4th  ed.  573. 

Loan  for  use  (called  cnmmodatum  In  the  civil 
law)  differs  from  a  loan  for  consumption  (called 
imiiiiin  in  the  oiTil  law)  in  this,  that  the  commoda- 
tum  must  bo  specifically  returned,  the  mutuum  is  to 
be  returned  in  kind.  In  the  case  of  a  cfnnmodatumf 
the  property  in  the  thing  remains  in  the  lender ; 
in  a  mutuum,  the  property  passes  to  the  borrower. 

3.  The  loan,  like  other  bailments,  must  be 
of  some  thing  of  a  personal  nature,  Story, 
Bailm.  {  223 ;  it  must  be  gratuitous,  2  Ld. 
Rajm.  913,  for  the  use  of  the  borrower,  and 
this  as  the  principal  object  of  the  bailment, 
Story,  Bailm.  3  225 ;  13  Vt.  161 ;  and  must 
be  lent  to  be  specifically  returned  at  the  de- 
termination of  the  bailment.  Story,  Bailm. 
{228. 

The  general  law  of  contracts  governs  as  to 
the  capacity  of  the  parti ph  and  the  character 
of  the  use.  Story,  Bailm.  J?  50, 162,  302, 380. 
He  who  has  a  special  property  may  loan  the 
thing,  and  this  even  to  the  general  owner,  and 
the  possession  of  the  general  owner  still  be 
that  of  a  borrower.  1  Atk.  Gh.  235 ;  8  Term, 
199 :  2  Taunt.  268. 

3.  The  borrower  may  use  the  thing  him- 
self, but  may  not,  in  general,  allow  others  to 
use  it,  1  Mod.  210 ;  4  Sandf.  N.  Y.  8,  during 
the  time  and  for  the  purposes  and  to  the  ex- 
tent contemplated  by  the  parties.  5  Mass. 
104:  1  Const.  So.  C.  121 ;  3  Bingh.  n.  c.  468; 
BractoD,  99,  100.  He  is  bound  to  use  eztra- 
ordinarr  diligence,  3  Bingh.  n.  c.  468 ;  14  111. 
M :  4  Sandf.  N.  Y.  8 ;  is  responsible  for  acci- 
dents, though  inevitable,  which  injure  the 
Dropertv  during  any  excess  of  use,  5  Mass. 
194;  16  Ga.  25;  must  bear  the  ordinary  ex- 
penses of  the  thing,  Jones,  Bailm.  67,  and 
restore  it  at  the  time  and  place  and  in  the 
maimer  contemplated  by  the  contract,  16  Ga. 
25;  12  Tex.  373;  Story,  Bailm.  {  99;  in- 
dadinz.  also,  all  accessories.  16  Ga.  25 ;  2 
Kent,  Comm.  4th  ed.  566.  As  to  the  place 
of  deliverv,  see  9  Barb.  N.  Y.  189 ;  1  Me. 
120;  1  N:H.  295;  1  Conn.  255;  5  id,  76; 
16  Mass.  453;  Chipman,  Contr.  25.  He 
srast,  as  a  general  rule,  return  it  to  the 
lender.  7  Cow.  N.  Y.  278 ;  1  Bamew.  &  Ad. 
450:  11  Mass.  211. 

4,  The  Under  may  terminate  the  loan  at 
His  pleasure,  9  East,  49 ;  1  Term,  480 ;  9 
Cow.  N.  Y.  687;  8  Johns.  N.  Y.  432;  16  Ga, 
^'y :  is  perhaps  liable  for  expenses  adding  a 
permanent  benefit.  Story,  Bailm.  J  274.  The 
lender  still  retains  his  property  as  aji^ainst 
third  persons,  and,  for  some  purposes,  his  pos- 
Mssion,  11  Johns.  N.  Y.  285 ;  6  id,  195 ;  13 
•i  141,  561;  7  Cow.  N.  Y.  763 ;  9  id.  687 ;  1 


Pick.  Mass.  389;  5  Mass.  303  ;'  1  Term,  480; 
2  Campb.  464;  2  Bingh.  172;  1  Barnew. 
&  Aid.  59 ;  2  Crompt.  M.  &  R.  Exch.  659.  As 
to  whether  the  property  is  transferred  by  a 
recovery  of  judgment  for  its  value,  see  26 
Eng.  L.  &  £q.  328 ;  2  Strange,  1078 ;  Mete. 
Yel'v.  67,  n. ;  5  Me.  147 ;  1  Pick.  Mass.  62. 
See,  generally,  Edwards,  Jones,  Story,  on  Bail- 
ments; Kent,  Comm.  Lect.  46;  Chipman, 
Contr. 

LOAN  SOCIETIES.    In  English  Law. 

A  kind  of  club  formed  for  the  purpose  of  ad- 
vancing money  on  loan  to  the  industrial 
classes.  They  are  of  comparatively  recent 
origin  in  England,  and  are  authorized  and 
regulated  by  3  &  4  Vict.  ch.  110,  &  21  Vict, 
ch.  19. 

LOCAL  ACTION.     In  Practice.     An 

action  the  cause  of  which  could  have  arisen 
in  some  particular  county  only. 

All  local  actions  must  be  brought  in  tlie 
county  where  the  cause  of  action  arose. 

In  general,  all  actions  are  local  which  seek 
the  recovery  of  real  property,  2  W.  Blackst. 
1070;  4  Term,  504;  7  id,  589;  whether 
founded  upon  contract  or  not;  or  damages 
for  injury  to  such  property  as  waste,  under 
the  statute  of  Gloucester,  trespass  guare 
clausum  frtgit^  trespass  or  case  lor  injuries 
afiecting  things  real,  as  for  nuisances  to 
houses  or  lands,  disturbance  of  rights  of 
way  or  of  common,  obstruction  or  diversion 
of  ancient  water-courses,  1  Chitty,  Plead. 
271 ;  Gould,  Plead,  ch.  3,  \\  105,  106,  107 ; 
hut  not  if  there  were  a  contract  between  the 

Sarties  on  which  to  ground  an  action.  15 
lass.  284 ;  1  Day,  Conn.  263. 
Many  actions  arising  out  of  injuries  to 
local  ri^ts  are  local :  as,  quart  impedii,  1 
Chitty,  Plead.  241.  The  action  of  replevin  is 
also  local.  1  Wms.  Saund.  247,  n.  1 ;  Gould, 
Plead,  c.  3,  i  111.  See  Gould  and  Chitty, 
Pleading;  Comyns,  Dig.  Action;  Transitory 
Action. 

LOCAL  ALLEGIANCE.  The  alle- 
giance due  to  a  government  irom  an  alien 
while  within  its  limits.  Sharswood,  Blackst. 
Comm.  370 ;  2  Kent,  Comm.  63,  64. 

LOCAL  STATUTES.  Statutes  whose 
operation  is  intended  to  be  restricted  within 
certain  limits.  Dwarris  on  Stat.  p.  384.  It 
may  be  either  public  or  private.  1  Sharswood, 
Blackst.  Comm.  85,  86,  n.  Local  statutes  is 
used  by  Lord  Mansfield  as  opposed  to  per- 
sonal statutes,  which  relate  to  personal  tran- 
sitory contracts ;  whereas  local  statutes  refer 
to  things  in  a  certain  jurisdiction  alone :  e,  g, 
the  Statute  of  Frauds  relates  only  to  things  in 
England.     1  W.  Blackst.  246. 

LOCALITY.  In  Scotch  Law.  This 
name  is  given  to  a  life  rent  created  in  mar- 
riage contracts  in  favor  of  the  wife,  instead 
of  leaving  her  to  her  legal  life  rent  of  terce. 
1  Bell,  Comm.  55.    See  Jointure. 

LOCATIO  (Lat.).  InCivULaw.  Letting 
for  hire.  Calv.Lex. ;  Voc.Jur.  Utr.  The  term 
is  also  used  by  text-writers  upon  the  law  of 
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bailment  at  common  law.  1  Parsons,  Oontr. 
602.  In  Scotch  law  it  is  translated  location. 
Bell,  Diet. 

LOCATIO  MERCIUM  VEHEN- 
DARUM ( Lat. ) .  In  CivU  Law.  The  car- 
riage of  goods  for  hire. 

In  respect  to  contracts  of  this  sort  entered 
into  by  private  persons  not  exercising  the 
business  of  common  carriers,  there  does  not 
seem  to  be  any  material  distinction  varying 
the  rights,  obligations,  and  duties  of  the 
parties  from  those  of  other  bailees  for  hire. 
Every  such  private  person  is  bound  to  ordi- 
nary diligence  and  a  reasonable  exercise  of 
skill ;  and  of  course  he  is  not  responsible  for 
any  losses  not  occasioned  by  ordmary  negli- 
gence, unless  he  has  expressly,  bv  the  terms 
of  his  contract,  taken  upon  himself  such  risk. 
2  Ld.  Raym.  909,  917,  918  j  4  Taunt.  787 ;  6 
id,  577 ;  2  Marsh.  293 ;  Jones,  Bailm.  103, 
106,  121 ;  2  Bos.  &  P.  417  ;  1  Bouvier,  Inst, 
n.  1020.    See  Common  Carrier. 

LOCATIO  OPERI8  (Lat.).  In  Civil 
ImSl'w,     The  hiring  of  labor  and  services. 

It  is  a  contract  bv  which  one  of  the  parties 
gives  a  certain  wori  to  be  performed  oy  the 
other,  vrho  binds  himself  to  do  it  for  the  price 
agreed  between  them,  which  he  who  gives 
the  work  to  be  done  promises  to  pay  to  the 
other  for  doing  it.  Pothier,  Louage,  n.  392. 
This  is  divided  intb  two  branches:  first,  lo- 
catio  operis  faciendi ;  and,  secondly,  loccUio 
tnercium  vehendarum.     See  these  words. 

LOCATIO  OPERIS  FACIENDI  (Lat.). 
In  Civil  Law.  Hire  of  services  to  be  per- 
formed. 

There  are  two  kindi:  first,  the  loecUio  operi»/a- 
eiendi  ■trictly  so  called,  or  the  hire  of  labor  and 
services ;  such  as  the  hire  of  tailors  to  make  clothes, 
and  of  jewellers  to  set  gems,  and  of  watchmakers 
to  repair  watches.  Jones,  Bailm.  90,  96,  97.  Se-: 
condly,  loeatio  eustoditCf  or  the  receiving  of  goods 
on  deposit  for  a  reward,  which  is  properly  the  hire 
of  care  and  attention  about  the  goods.  Btory, 
Bailm.  J  J  422,  442;  1  Bouvier,  Inst  n.  994. 

In  contracts  for  work,  it  is  of  the  essence 
of  the  contract,  first,  that  there  should  be 
work  to  be  done ;  secondlv,  for  a  price  or  re- 
ward ;  and,  thirdly,  a  lawful  contract  between 
parties  capable  and  intending  to  contract. 
Pothier,  Louage,  nn.  395-403. 

LOCATIO  REI  (Lat.).  In  Clvti  Law. 
The  hiring  of  a  thin^.  It  is  a  contract  by 
which  one  of  the  parties  obligates  himself  to 
give  to  the  other  the  use  and  enjoyment  of  a 
certain  thing  for  a  period  of  time  agreed  upon 
between  them,  and  in  consideration  of  a  price 
which  the  latter  binds  himself  to  pay  in  re- 
turn. Poth.  Contr.  de  Louage,  a.  1.  See 
Bailment  ;  Hire  ;  Hirer  ;  Letter. 

LOCATION.  In  Scotch  Law.  A  con- 
tract by  which  the  temporary  use  of  a  sub- 
ject, or  the  work  or  service  of  a  person,  is 
given  for  an  ascertained  hire.  1  Bell,  Comm. 
b.  2,  pt.  3,  c.  2,  s.  4,  art.  2,  |  1,  page  265. 
See  Bailment  ;  Hire. 

At  Common  Law.  The  act  of  select- 
ing and  designating  landii  which  the  person 


making  the  location  is  authorized  by  la^  to 
select. 

It  is  applied  among  surveyors  who  are  au- 
thorized by  public  authority  to  lay  out  lands 
by  a  particular  warrant.  Tne  act  of  selecting 
the  land  designated  in  the  warrant  and  sur- 
veying it  is  called  its  location.  In  Pennsyl- 
vania, it  is  an  application  made  by  any  person 
for  land,  in  the  office  of  the  secretary  of  the 
late  land  office  of  Pennsylvania,  and  entered 
in  the  books  of  said  office,  numbered  and  sent 
to  the  surveyor-general's  office.  Act  June 
25,  1781,  i  2.  It  is  often  applied  to  denote 
the  act  of  selecting  and  marKing  out  the  line 
upon  which  a  railroad,  canal,  or  highway  is 
to  be  constructed. 

LOCATIVE  CALLS.  Galls  describing 
certain  means  by  which  the  land  to  be  located 
can  be  identifiea. 

Reference  to  physical  objects  in  entries  and 
deeds,  by  which  the  land  to  be  located  is  ex- 
actly described.    2  Bibb,  Ky.  145 ;  3  id,  414. 

Special,  as  distinguished  from  general,  calls 
or  descriptions.  3  Bibb,  Ky.  414;  2  Wheats 
211 ;  10  id,  463 ;  7  Pet.  171 ;  18  Wend.  N.  Y. 
157  ;  16  Johns.  N.  Y.  257 ;  17  id,  29 ;  10 
Gratt.  Va.  445 ;  Jones,  Law.  No.  C.  469 ;  16 
Ga.  141 ;  5  Ind.  302 ;  15  Mo.  80 ;  2  Bibb, 
Ky.  118. 

LOCATOR.  In  CivU  Law.  He  who 
leases  or*  lets  a  thing  to  hire  to  another. 
His  duties  are,^r«^,  to  deliver  to  the  hirer 
the  thing  hired,  that  he  may  use  it ;  second, 
to  guarantee  to  the  hirer  the  free  enjoyment 
of  it ;  third,  to  keep  the  thing  hired  in  good 
order  in  such  manner  that  the  hirer  may 
enjoy  it;  fourth,  to  warrant  that  the  thing 
hired  has  not  such  defects  as  to  destroy  its 
use.    Pothier,  Contr.  de  Louage,  n.  53. 

LOCK-UP  HOUSE.  A  place  used  tem- 
porarily as  a  prison. 

LOCO  PARENTIS.  See  In  Loco  Pa- 
rentis. 

LOCUS  CONTRACTUS.    See  Lex 

Loci. 

LOCUS  DELICTI.  The  place  where 
the  tort,  offence,  or  injury  has  been  com- 
mitted. 

LOCUS  POINITENTI^B  (Lat.  a  place 
of  repentance).  The  opportunity  of  with- 
drawing from  a  projected  contract,  before  the 
parties  are  finally  bound ;  or  of  abandoning 
the  intention  of  committing  a  crime,  before 
it  has  been  completed.  2  Brown,  Ch.  569. 
See  Attempt. 

LOCUS  IN  QUO  (Lat.  the  place  in 
whioh).  In  Pleading.  The  place  where 
any  thing  is  alleged  to  have  been  done.  1 
Salk.  94. 

LOCUS  RBI   SIT2EL    See  Lsz  Ret 

SiTiB. 

LOCUS  SIOILLI  (Lat).  The  place  of 
the  seal. 

In  many  of  the  states,  instead  of  sealing 
deeds,  writs,  and  other  papers  br  documente 
requiring  it^  a  scroll  is  made,  in  whioh  the 
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letters  L.  S.  are  printed  or  written,  which  is 
an  abbreviation  of  Loctu  Hgilli,  This,  in 
iiome  of  the  states,  has  all  the  efficacy  of  a 
seal,  but  in  others  it  has  no  such  effect.  See 
Scroll;  Sial. 

LODOBR.  One  who  inhabits  a  portion 
of  a  honse  of  which  another  has  the  general 
possession  and  custody. 

It »  difBoult,  in  the  present  state  of  the  law,  to 
lUte  exactly  the  distinotions  between  a  lodger,  a 
guest,  and  a  boarder.  A  person  may  be  a  gaest  at 
an  inn  without  being  a  lodger.  1  Salk.  388;  9 
Piek.  Mass.  2S0;  25  Wend.  N.T.  663;  5  Sandf. 
N.T.  242:  16  Ala.  n.s.  666;  8  Blaokf.  Ind.  535; 
U  Barb.  N.  T.  193 ;  6  C.  B.  132.  And  boarder  in- 
elades  one  who  regularly  takes  his  meals  with,  and 
fonns  in  some  degree  a  part  of,  the  householder's 
family.  See  Boarder;  Guest;  25  £ng.  L.  k  £q. 
76.  A  lodger  does  not  take  meals  in  the  house  as 
lodger:  bat  the  duration  of  the  inhabitancy  is  of 
no  importanee  as  determining  his  oharaoter.  The 
diffiealty  in  this  reapeot  is  in  deciding  whether  a 
person  is  an  under-tenant,  entitled  to  notice  to  quit, 
or  merely  a  lodger,  and  not  entitled  to  such  notice. 
See  Woodfall,  Landl.  k  T.  177;  7  Mann,  k  G.  87. 

LOD8  X3T  RSNTE8.  A  fine  payable 
to  the  seigneur  upon  every  sale  of  lands  with- 
in his  seigniory.     1  Low.  G.  59. 

Any  transfer  of  lands  for  a  consideration 
gives  rise  to  the  claim,  1  Low.  0. 79 :  as,  the 
creation  of  a  renteviagire  (life-rent),  1  Low.  C. 
84;  a  transfer  under  bail  emphl/teotique,  1 
Low.  G.  295 ;  a  promise  to  sell,  acconipanied 
by  transfer  of  possession.  9  Low.  G.  2y2.  It 
does  not  arise  on  a  transfer  by  a  father  to  his 
son  subject  to  a  payment  by  the  son  of  a  life- 
rent to  the  father,  and  of  the  father's  debts, 
8  Low.  C.  5,  34,  324 ;  nor  where  property  is 
required  for  public  uses.     1  Low.  G.  91. 

LOG-BOOK.  A  ship's  journal.  It  con- 
tains a  minute  account  of  the  ship's  course, 
with  a  short  history  of  every  occurrence  dur- 
ing the  voyage.     I  Marshall,  Ins.  408. 

When  a  log-book  is  required  by  law  to  be 
kept,  it  is  an  official  register  so  far  as  regards 
the  transactions  required  by  law  to  be  entered 
in  it,  but  no  further.  Abl)ott,  Shipp.  468,  n. 
I ;  1  Sumn.  C.  G.  373 ;  2  id,  19,  78;  4  Mas. 
C.  G.  544;  1  Esp.  427 ;  1  Dods.  Adm.  9 ;  2 
Uagg.  Eccl.  159 ;  Qilp.  Dist.  Gt  147. 

Insuits for  seamen^s  wages,  the  log-book  is 
to  be  produced  if  required,  or  otherwise  the 
complainant  may  state  its  contents.  The 
neglect  of  a  seaman  to  render  himself  on 
}joard,  and  his  absence  without  leave,  are  also 
to  be  entered  on  the  loir-book  in  certain  cases, 
or  the  sailor's  fault  will  not  forfeit  his  wages. 
Act  20  July,  1790,  sects.  2,  5,  &  6. 

It  is  the  duty  of  the  mate  to  keep  the  loe- 
book.  Dana's  Seamen's  Friend,  145,  20O. 
See  Brightiy's  Dig.  U.  S.  Laws,  Log^Book. 

ZiOQTTBIiA  (Lat.).  InPraotloe.  An  im- 
parlance, loquda  sine  die,  a  respite  in  law  to 
an  indefinite  time.  Formerly  by  loguela  was 
meant  the  allegations  of  fact  mutually  made 
on  either  side,  now  denominated  the  plead- 
ings.   Stephen,  Plead.  29. 

LOHD'8   DAT.     Sunday.     Goke,  Litt 
135.    See  Maxims,  Dia  Dominieus* 
yoL.IL— 4 


LORD  MAYOR'S  COURT.  In  Z2ng- 
liah  La'w.  One  of  the  chief  courts  of  special 
and  local  jurisdiction  in  London.  It  is  a 
court  of  the  queen,  held  before  the  lord  mayor 
and  aldermen.  Its  practice  and  procedure 
are  amended  and  its  powers  enlarged  by  20  & 
21  Vict.  c.  157.  In  this  court,  the  recorder, 
or,  in  his  absence,  the  common  serjeant,  pre- 
sides as  judge ;  and  from  its  judgments  error 
may  be  brought  in  the  exchequer  chamber. 

3  Stephen,  Gi  mm.  449,  note  /. 

LOSS.  In  Inanranoe.  The  destruction 
of  or  damage  to  the  insured  subject  by  the 
perils  insured  against,  according  to  the  ex- 
press provisions  and  construction  of  the  con- 
tract. 

These  acoidents,  or  misfortanes,  or  perils,  as  they 
are  usnally  denominated,  are  all  distinctly  ennme- 
rated  in  the  policy.  And  no  Iofs,  however  great  or 
naforeseen,  can  be  a  loss  within  the  policy  unless  it 
be  the  direct  and  immediate  consequence  of  one  or 
more  of  these  perils.    Marshall,  Ins.  1,  c.  12. 

Loss  under  a  life  policy  is  simply  the  death  of 
the  subject  by  a  cause  the  risk  of  which  is  not  ex- 
pressly excepted  in  the  policy,  and  where  the  loss 
is  not  fraudulent,  ns  where  one  assured,  who  assures 
the  life  of  another  for  his  own  benefit,  procures  the 
death. 

Loss  in  insurance  against  fire  must,  under  the 
usual  form  of  policy,  be  by  the  partial  or  total 
destruction  or  damage  of  the  thing  insured  by  fire. 

In  maritime  insurance,  in  which  loss  by  fire  is 
one  of  the  risks  usually  included,  the  loss  insured 
against  may  be  absolutely  or  constructively  total, 
or  a  partial  or  general  average  loss,  or  a  particular 
average. 

A  partial  loss  is  any  loss  or  damage  short 
of,  or  not  amounting  to,  a  total  loss ;  for  if  it 
be  not  the  latter  it  must  be  the  former.     See 

4  Mass.  374;  6  id,  102,  122,  317;  12  id,  170, 
288 ;  8  Johns.  N.  Y.  237 ;  10  id,  487 ;  5  Binn. 
Penn.  595;  2  Serg.  &  R.  Penn.  553. 

A  total  loss  is  such  destruction  of,  or  dam- 
'age  to,  the  thing  insured  that  it  is  of  little 
or  no  value  to  the  owner. 

Partial  losses  are  sometimes  denominated  avwagt 
lossM,  because  they  are  often  in  the  nature  of  those 
losses  which  are  the  subject  of  average  contribu- 
tions ;  and  they  are  distinguished  into  general  and 
particular  averugeji.     See  Avkraox. 

Total  losses,  in  maritime  insurance,  are  absolutely 
such  when  the  entire  thing  perishes  or  becomes  of 
no  value.  Constructively,  a  loss  may  become  total 
where  the  value  remaining  is  of  such  a  small  amount 
that  the  whole  may  be  surrendered.    See  AaAH- 

POirXBNT. 

Gonsult  Phillips,  Arnold,  Insurance;  Par- 
SOUR,  Marit.  Law;  Total  Loss. 

LOST  PAPERS.  Papers  which  have 
been  so  mislaid  that  they  cannot  be  found 
after  diligent  search. 

%•  When  deeds,  wills,  agreements,  and  the 
like,  have  been  lost,  and  it  is  desired  to  prove 
their  contents,  the  party  must  prove  that  he 
has  made  diligent  search,  and  in  good  faith 
exhausted  all  sources  of  information  accessi- 
ble fo  him.  For  this  purpose  his  own  affi- 
davit is  sufficient.  1  Atk.  Gh.  446;  1  Green- 
leaf,  £v.  {  349.  On  beins  satisfied  of  this, 
the  court  will  allow  secondary  evidence  to  be 
giyen  of  its  oontenta.    See  Eyidimcs. 
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8*  Even  a  will  proved  to  be  lost  may  be 
admitted  to  probate  upon  secondary  evidence. 

1  Greenleaf,  £v.  2d  ed.  {{  84,  609,  575 ;  2  id, 

2  668  a.  But  the  fact  of  the  loss  must  be 
proved  by  the  clearest  evidence ;  because  it 
mav  have  been  destroyed  by  the  testator 
ammo  revocandi,  8  Mete.  Mass.  487 ;  2  Add. 
Eocl.  223;  6  Wend.  N.  Y.  173;  1  Hagg. 
EccL  115 ;  3  Pick.  Mass.  67 ;  5  B.  Monr.  Ky. 
58;  2Curt.  Ecol.  913. 

4«  When  a  bond  or  other  deed  was  lost, 
formerly  the  obligee  or  plaintiff  was  com- 
pelled to  go  into  equity  to  seek  relief,  because 
there  was  no  remedy  at  law,  the  plaintiff 
being  require<l  tu  make  profert  in  his  declara- 
tion. 1  Ohanc.  Cas.  77.  But  in  process  of 
time  courts  of  law  dispensed  with  profert  in 
such  cases,  and  thereby  obtained  concurrent 
jurisdiction  with  the  courts  of  chancer v:  so 
that  now  the  loss  of  any  paper,  other  than  a 
negotiable  note,  will  not  prevent  the  plaintiff 
from  recovering  at  law,  as  well  as  in  equity. 

3  Atk.  214;  1  Yes.  Gh.  341;  5  ui.  235;  6  id. 
812;  7  id.  19;  3  Ves.  &  B.  Ch.  Ir.  54. 

^,  When  a  negotiable  note  has  been  lost, 
equity  alunc  will,  in  the  absence  of  statutory 
provisions,  grant  relief.  In  such  case  the 
claimant  must  tender  an  indemnity  to  the 
debtor,  and  file  a  bill  in  chancery  to  compel 
payment.    7  Barnew.  &C.  90;  Ry.  &  M.  90; 

4  Taunt.  602 ;  2  Ves.  Sen.  Ch.  317 ;  16  Ves. 
Ch.  430. 

LOST,  OR  NOT  LOST.  A  phrase  in 
policies  uf  insurance,  signifying  the  contract 
to  be  retrospective  and  applicable  to  any  loss 
within  the  specified  risk,  provided  the  same 
is  not  already  known  to  either  of  the  parties, 
and  that  neither  has  any  knowledge  or  in- 
formation not  equally  obvious  or  known  to 
the  other.  Ttie  clause  has  been  adopted  only 
in  maritime  insurance ;  though  a  fire  or  li^ 
policy  is  not  unfrequently  retrospect,  or,  under 
a  dinorent  phraseology,  by  a  provision  that 
the  risk  is  to  commence  at  some  time  prior  to 
its  date.     1  Phillips,  Ins.  {  925. 

LOT.  That  which  fortuitously  determines 
what  we  are  to  acquire. 

When  it  can  he  certainly  kn«irn  what  are  our 
rights,  we  ought  never  to  resort  to  a  decision  by  lot; 
but  when  it  is  impouible  to  tell  what  actually  be- 
long; to  us,  as  if  an  estate  is  divided  into  three  parts 
and  one  part  given  to  each  of  three  persons,  the 
proper  way  to  a9ccrtain  each  one's  part  is  to  draw 
lots.     Wolff,  Dr.  etc.  de  la  Nat  {  669. 

LOT  OF  OROUND.  A  small  piece  of 
land  in  a  town  or  city,  usually  employed  for 
building,  a  yard,  a  garden,  or  such  other 
urban  use.  Lots  are  in-loUy  or  those  within 
the  boundary  of  the  city  or  town,  and  out-lots, 
those  which  are  out  of  such  boundary  and 
which  are  used  by  some  of  the  inhabitants  of 
such  town  or  city. 

LOTTBRT.  A  scheme  for  the  distribu- 
tion of  prizes  by  chance.  The  American  Art 
Union  is  a  lottery,  8  N.  Y.  228,  240 ;  and  so 
is  a  gift-sale  of  books.    33  N.  H.  329. 

3.  In  most,  if  not  all,  of  the  United  States, 
lotteries  not  specially  authoriied  by  the  legis- 
latures of  the  respeotive  slatoe  are  prohibited, 


and  the  persons  concerned  in  establishing 
them  are  subjected  to  a  heavy  penalty.  This 
is  the  case  in  Alabama,  Connecticut,  Dela* 
ware,  Georgia,  Kentucky,  Maryland,  Masssr 
chusetts,  Mississippi,  New  York,  Ohio,  Penn* 

'  sylvania,  Rhode  Island,  Tennessee,  Vermont, 
and  Virginia.  In  Louisiana,  a  license  is 
granted  to  sell  tickets  in  a  lottery  not  author- 

^  ized  by  the  legislature  of  that  state,  on  the 
payment  of  five  thousand  dollars,  and  the 
license  extends  only  to  one  lottery.  In  many 
of  the  states,  the  lotteries  authorized  bv  other 
states  are  absolutely  prohibited.  Encyc. 
Amer. 

LOUISIANA.  The  name  of  one  of  the 
new  states  of  the  United  States  of  America. 

2*  It  covers  a  part  of  the  territory  ceded  by 
France  to  the  United  States  by  the  trenty  of  the 
18th  April,  1803.  It  waa  admitted  into  the  Union 
by  an  act  of  congress  approved  on  the  8th  April, 
1812,  with  the  following  limits:  beginning  at  the 
mouth  of  the  river  Sabine,  thenoe  by  a  line  to  ba 
drawn  along  the  middle  of  said  river,  inolnding  all 
islands,  to  the  thirty -second  degree  of  latitude; 
thence  due  north  to  the  northernmost  part  of  the 
thirty-third  degree  of  north  latitude;  thence  along 
the  said  parallel  of  latitude  to  the  river  Mississippi; 
thence  down  the  said  river  to  the  river  Iberville ;  and 
from  thence  along  the  middle  of  said  river  to  lakes 
Manrepasand  Pontohartrain,  to  tBe  Gulf  of  Mexico; 
thence,  bounded  by  said  gulf,  to  the  place  of  be- 
ginning, including  all  islands  within  three  leagues 
of  the  coast.  These  limits  were  enlarged  by  Tirtue 
of  an  act  of  congress,  with  the  consent  of  the  legis- 
lature of  the  state,  approved  on  the  14th  April, 
1812,  by  adding  all  that  traet  of  country  compre- 
hended within  the  following  bounds,  to  wit:  be- 
ginning with  the  junction  of  the  Iberville  with  the 
river  Mississippi,  thence  along  the  middle  of  the 
Iberville,  the  river  Amite,  and  the  lakes  Maurepas 
and  Pontohartrain,  to  the  eastern  mouth  of  the 
Pearl  river ;  thence  up  the  eastern  branch  of  Pearl 
river  to  the  thirty-first  degree  of  north  latitude ; 
thence  along  the  said  degree  of  latitude  to  the  river 
Mississippi ;  thence  down  the  said  river  to  the  place 
of  beginning.  The  territory  thus  added  to  the 
limits  of  the  state  had,  up  to  that  time,  been  sub- 
ject to  the  dominion  of  Spain,  and  the  parishes 
into  which  it  has  been  divided  are^  for  this  reason, 
still  called,  in  popular  laniguagey  "the  Florida 
parishes." 

3*  The  first  constitution  of  the  state  was  adopted 
on  the  22d  January,  1812,  and  was  substantially 
copied  Arom  the  constitution  of  Kentucky.  This 
constitution  was  superseded  by  that  of  1846,  which 
was  in  its  turn  replsced  by  that  adopted  on  the  Slst 
July,  1852,  now  in  force. 

Every  free  white  male  citisen  of  the  United 
States,  who  is  twenty -one  years  old  or  more,  who 
has  been  a  resident  of  the  state  for  twelve  months 
and  of  the  district  in  which  he  offers  to  vote  six 
months,  is  a  voter,  and  is  privileged  from  arrest, 
except  for  treason,  felony,  or  breach  of  the  peace, 
while  going  to  or  returning  from  the  place  of 
election. 

7*A«  Legitlatite  Pcw^r, 

This  is  lodged  in  a  Senate  nnd  House  of  Repre- 
sentatives, together  constituting  the  General  As- 
sembly. 

The  StnaU  It  composed  of  thirty-two  members^ 
elected  one  fVom  each  of  the  districts  into  which 
the  state  is  divided,  by  the  people  of  the  district, 
for  the  term  of  two  years.  A  senator  must  be  sa 
elector,  and  a  member  of  the  district  for  which  he 
is  chosen. 

The  HouM  </  ifqvresenteliMs  ii  te  be  oompoaed 
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of  not  more  than  one  handred  nor  less  than  seventy 
members  ehosen  by  the  people  for  the  term  of  two 
years,  vith  proyision  that  they  shall  be  appor- 
tioned according  to  population,  and  that  a  new 
apportionment  shall  be  made  in  1863. 

l%e  ExteuHve  Pcmer. 

4*  The  Governor  is  elected  by  the  people,  for  four 
yean.  If  two  persons  have  an  equal  and  the 
highest  namber  of  rotes,  the  selection  is  to  be  made 
between  these  by  a  joint  Tote  of  the  general  assem- 
bly. He  most  be  twenty-eight  years  old  at  least, 
SDd  a  citizen  and  resident  within  the  state  for  four 
years  nest  before  the  election.  He  is  ineligible  for 
theiaeceeding  term.  He  is  commander-in-chief  of 
the  army  and  navy  and  militia  of  the  state,  except 
when  called  into  the  service  of  the  United  States ; 
is  to  tske  care  that  the  laws  be  faithfully  executed; 
mast  give  to  the  general  assembly  information  re- 
specting the  situation  of  the  state,  and  recommend 
iQch  measures  as  he  may  deem  expedient;  has 
power  to  grant  reprieves  for  all  offences  against 
the  state;  with  the  consent  of  the  senate,  has 
power  to  grant  pardons,  and  remit  fines  and  forfeit- 
ures, after  conviction,  except  in  cases  of  impeach- 
ment; in  eases  of  treason,  may  grant  reprieves 
until  the  end  of  the  next  res^ion  of  the  general 
sfsembly,  in  which  the  pardoning  power  is  vested ; 
ii  to  nominate,  and,  by  and  with  the  advice  and 
consent  of  the  senate,  appoint,  all  officers  esta- 
blished by  the  constitution,  whose  mode  of  appoint- 
ment is  not  otherwise  prescribed  by  the  constitution, 
Bor  by  the  legislature ;  has  power  to  fill  vacancies 
daring  the  recess  of  the  senate,  provided  he  ap- 
point no  one  whom  the  senate  has  rejected  for  the 
fame  office;  may,  on  extraordinary  occasions,  con- 
vene the  general  assembly  at  the  seat  of  govern- 
ment, or  at  a  different  place,  if  that  should  have 
become  dangerous  from  an  enemy  or  from  an  epi- 
demic, and  in  ease  of  disagreement  between  the 
two  hou«es  as  to  the  time  of  adjournment,  may  ad- 
journ them  to  such  time  as  he  may  think  proper, 
not  exceeding  four  months.  He  has  the  veto  power, 
but  must  return  the  bill  vetoed  with  his  objections, 
and  it  may  still  become  a  law  by  vote  of  two-thirds 
of  the  members  of  each  house.     Const,  tit.  iii. 

ft*  Tke  Lieutenant-Oftvenior  is  elected  by  the 
people  at  the  same  time,  for  the  same  term,  and 
mnst  possess  the  same  qualifications,  ns  the  governor. 
He  is  president  of  the  senate  by  virtue  of  his  office, 
and  has  the  casting  vote.  In  ease  of  the  incapacity 
of  the  governor,  his  death,  removal  from  office, 
resignation,  or  absenee  from  the  state,  refusal  or 
inability  to  qualify,  he  is  to  act  as  governor. 

The  Secretary  of  State  is  elected  by  the  people 
for  the  term  of  four  years. 

Tke  Treneurer  is  elected  by  the  people  for  the 
term  of  two  years. 

Tke  Judicial  Power. 

The  Supreme  Cfourt  consists  of  a  ehief-jnstioe, 
elected  by  the  people  of  the  state  at  large  for  the 
term  of  ten  years,  and  four  associate  justices,  elected, 
one  in  each  of  the  four  districts  into  which  the 
lUte  is  divided,  for  the  term  of  eight  years.  The 
sssoeiate  justices  are  so  classified  that  one  goes  out 
of  office  every  two  years.  It  has  appellate  Juris- 
diction of  aU  civil  cases  where  the  amount  in  dis- 
pute is  more  than  three  hundred  dollars,  or  where 
the  constitutionality  of  any  duty,  tax,  or  impost, 
or  any  fine,  penalty,  or  forfeiture  imposed  by  a 
municipal  court,  is  brought  in  question;  and  in 
eriminal  oases  where  the  punishment  is  death,  im- 
prisonment at  hard  labor,  or  a  fine  exceeding  three 
hundred  dollars.  Its  civil  remedial  jurisdiction 
extends  both  to  law  and  fact,  and  it  may  reverse 
the  verdict  of  a  jury,  and  render  a  final  decree  in 
opposition  to  the  finding  of  the  jury.  In  criminal 
eases  it  corrects  errors  <^  law  only.  It  has  only  an 
appeHate  Jurisdiction,  but  may  issue  the  writ  of 


habeae  eorpue.  It  holds  one  term  annually  in  each 
district. 

6«  The  Dietriet  Court  is  composed  of  one  judg« 
elected  in  each  of  the  eighteen  districts  (except  the 
first)  into  which  the  state  is  divided  for  the  pur- 
pose, by  the  people  of  the  district,  for  the  term  of 
four  years.  The  city  and  parish  of  New  Orleans 
constitutes  the  first  district,  but  has  six  district 
Judges.  It  has  jurisdiction  of  all  civil  cases  what- 
ever in  which  the  amount  involved  is  over  fifty 
dollars,  in  all  criminal  cases,  and  in  all  matters  of 
successions.  Jury  and  probate  terms  are  held 
separately.  The  districts  are  never  to  be  less  than 
twelve  nor  more  than  twenty  in  number,  and  sub- 
ject to  reorganisation  every  sixth  year. 

Juaticee  of  the  Peace  are  elected  one  or  more 
from  each  police-jury  ward,  into  which  the  several 
parishes  of  the  state  are  divided,  for  the  term  of 
two  years.  They  have  civil  jurisdiction  where  the 
amount  in  dispute  does  not  exceed  one  hundred 
dollars,  and  where  the  defendent  resides  within 
their  section.  They  may  perform  marriages ;  take 
cognizance  of  infractions  of  the  levee  laws,  where 
the  penalty  is  not  over  one  hundred  dollars;  may 
disperse  runaway  slaves,  search  for  stolen  goods, 
and  arrest  slaves  suspected  of  any  crime  whatever; 
take  cognizance  of  proceedings  under  the  landlord 
and  tenant  process. 

Juriaprudenee. 

This  state  is  the  only  one  of  the  United  States  in 
which  the  civil  law,  in  contradistinction  to  the 
common  law  of  England,  prevails.  The  code  of 
Louisiana  is  founded  on  the  Code  Napoleon,  with 
some  modifications  introduced  fVom  Spanish  law, 
and,  through  these,  upon  the  Roman  law.  See 
Code. 

LOW-WATBR  MARK.  That  part  of 
the  shore  of  the  sea  to  which  the  waters  re- 
cede when  the  tide  is  lowest.  See  High- 
Water  Mark;  River;  Sea-$hore;  Dane, 
Abr. ;  1  Halst.  Ch.  N.  J.  1. 

LOTAL.  Legal,  or  according  to  law:  as, 
loyal  matrimony,  a  lawful  marriage. 

"  Uncore  n'eet  loyal  a  homme  de  /aire  iim  tort^*  (it 
is  never  lawful  for  a  man  to  do  a  wronc).  Dyer,  fol. 
36,  g  38.  "Et  per  curiam  n*e»t  loyaV*  (and  it  was 
held  by  the  court  that  it  was  not  lawful).  T.  Jones, 
24.  Also  spelled  loayl.  Dy.  36,  §  38 ;  Law  Fr.  A 
Lat.  Diet.  The  Norman  spelling  is  "^oyse."  Eelh. 
Norm.  Diet.  * 

Faithful  to  a  prince  or  superior;  true  to 
plighted  faith  or  duty.    Webster,  Diet. 

L07ALT7.  Adherence  to  law.  Faith- 
fulness to  the  existing  goyernment. 

LUCID  INTBRVALS.  In  Medical 
Jurlapmdenoe.  Periods  in  which  an  in- 
sane person  is  so  far  free  from  his  disease 
that  Uie  ordinary  legal  consequences  of  in- 
sanity do  not  apply  to  acts  done  therein. 

2*  Correct  notions  respecting  the  lucid  interr^ 
are  no  less  necessary  than  correct  notions  respect- 
ing the  disease  itself.  By  the  earlier  writers  on 
insanity,  lucid  intervals  were  regarded  as  a  far 
more  common^  event  than  they  have  been  found  to 
be  in  recent  times.  They  were  also  supposed  to  be 
!  characterised  by  a  degree  of  mental  clearness  and 
vigor  not  often  witnessed  now.  These  views  of 
medical  writers  were  shared  by  distinguished  legal 
authorities,  by  whom  the  lucid  interval  was  de- 
scribed as  a  complete,  though  temporary,  restora- 
tion. D'Aguesseau,  in  his  pleading  in  the  case  of 
the  Abb6  d'0rl6ans,  says,  *'  It  must  not  be  a  tn- 
perficial  tranquillity,  a  shadow  of  repose,  but,  on 
the  contrary,  a  profound  tranquillity,  a  real  repose  j 
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it  mast  not  be  a  mere  ray  of  reason,  which  makes 
its  absence  more  apparent  when  it  is  gone, — not  a 
flash  of  lightning,  which  pierces  through  the  dark- 
ness only  to  render  it  more  gloomy  and  dismal, — 
not  a  glimmering  which  joins  the  night  to  the  day, — 
bnt  a  perfect  light,  a  lively  and  continued  lustre, 
a  fall  and  entire  day  interposed  between  the  two 
separate  nights  of  the  fury  which  precedes  and  fol- 
lows it;  and,  to  ase  another  image,  it  is  not  a  de- 
ceitful and  faithless  stillness  which  follows  or  fore- 
bodes a  storm,  but  a  sure  and  steadfast  tranquillity 
for  a  time,  a  real  calm,  a  perfect  serenity.  In  fine, 
without  looking  for  so  many  metaphors  to  repre- 
sent our  idea,  it  must  not  be  a  mere  diminution,  a 
remission  of  the  complaint,  but  a  kind  of  temporary 
cure,  an  intermission  so  clearly  marked  as  in  every 
respect  to  resemble  the  restoration  of  health." 
Pothier,  Obi.  Evans  ed.  579.  So  Lord  Thurlow  says, 
by  a  perfect  interval,  **  I  do  not  mean  a  cooler  mo- 
ment, an  abatement  of  pain  or  violence  or  of  a 
higher  state  of  torture, — a  mind  relieved  from  cx- 
oiessive  pressure;  but  an  interval  in  which  the  mind, 
having  thrown  off  the  disease,  had  recovered  its 
general  habit.''  3  Brown,  Ch.  234.  That  there 
sometimes  occurs  an  intermission  in  which  the  per- 
son appears  to  be  perfectly  rational,  restored,  in 
fact,  to  his  proper  self,  is  an  unquestionable  fact. 
It  is  equally  true  that  they  are  of  rare  occurrence, 
that  they  continue  but  for  a  very  brief  period,  and 
that  with  the  apparent  clearness  there  is  a  real 
loss  of  mental  force  and  acuteness.  In  most  cases 
of  insanity  there  may  be  observed,  from  time  to 
time,  a  remission  of  the  symptoms,  in  which  ex- 
citement and  violence  are  replaced  by  quiet  and 
calm,  and,  within  a  certain  range,  the  patient  con- 
verses correctly  and  properly.  A  superficial  ob- 
server might  be  able  to  detect  no  trace  of  disease; 
but  a  little  further  examination  would  show  a 
confusion  of  ideas  and  singularity  of  behavior,  in- 
dicative of  serious,  though  latent,  disease.  In  this 
condition  the  patient  may  hold  some  correct  no- 
tions, even  on  it  matter  of  business,  and  yet  be 
quite  incompetent  to  embrace  all  the  relations  con- 
nected with  a  contract  or  a  will,  even  though  no 
delusion  were  present  to  warp  bis  judgment.  The 
revelations  of  patients  after  recovery  furnish  in- 
dubitable proof  that  daring  this  remission  of  the 
symptoms  the  mind  is  in  a  state  of  confusion  ut- 
terly unreliable  for  any  business  purpose.  Georget, 
Des  Mai.  Men.  46 ;  Reid,  Essays  on  Hypochondri- 
acal Affections,  21  Essay;  Combe,  Men.  Derang. 
241 ;  Ray,  Med.  Jur.  376. 

da  Of  late  years — whatever  may  have  been  the 
earlier  practice — courts  have  not  required  that 
proof  of  a  lucid  interval  which  consists  of  complete 
restoration  of  reason,  as  described  above.  They 
have  been  satisfied  with  such  proof  as  was  famished 
by  the  transaction  in  question.  They  cared  less  to 
consider  the  general  state  of  mind  than  its  special 
manifestations  on  a  particular  occasion.  In  1  Phill. 
Lect.  90,  the  court  said,  "I  think  the  strongest 
and  best  proof  that  can  arise  as  to  a  lucid  interval 
is  that  which  arises  from  the  %ot  itself;"  if  that  "  is 
a  rational  act,  rationally  done,  the  whole  case  is 
proved;"  "if  she  could  converse  rationally,  that  is 
a  lucid  interval. '  Proctor,  2  Carr.  &  P.  415.  This 
id  a  mere  begging  of  the  question,  which  is  whether 
the  act  so  rational  and  so  rationally  done — and 
not  for  that  reason  necessarily  incompatible  with 
insanity — was  or  was  not  done  in  a  lucid  interval. 
Persons  very  insane,  violent,  and  full  of  delusions 
frequently  do  and  say  things  evincing  no  mark  of 
disease,  while  no  one  supposes  that  there  is  any 
lucid  interval  in  the  case.  Correcter  views  pre- 
vailed in  2  Hagg.  433,  where  the  court  pronounced 
against  two  wills  which  showed  no  trace  of  folly, 
because  the  testator  had  been  confessedly  so  insane 
as  to  require  an  attendant  from  an  asylum,  antil 
within  a  few  months  of  the  data  of  the  last  will,  and 


had  manifested  delusions  during  the  period  that 
intervened  between  the  two  wills  in  question.  "It 
is  clear,"  said  the  court,  "  that  persons  essentially 
insane  may  be  calm,  may  do  acts,  hold  conversa- 
tions, and  even  pass  in  general  society,  as  perfectly 
sane.  It  often  requires  close  examination  by  per- 
sons skilled  in  the  disorder,  to  discover  and  ascer- 
tain whether  or  nut  the  mental  derangement  is 
removed  and  the  mind  become  again  perfectly 
sound.  Where  there  is  calmness,  where  there  is 
rationality  on  ordinary  subjects,  those  who  see  the 
party  usually  conclude  that  his  recovery  is  perfect. 
.  .  .  When  there  is  not  actual  recovery,  and  a 
return  to  the  management  of  himself  and  his  con- 
cerns by  the  unfortunate  individual,  the  proof  of 
a  lucid  interval  is  extremely  diflScult." 

4*  In  criminal  caseti,  the  proof  of  a  lucid  interval 
must  be  still  more  difficult,  in  the  very  nature  of 
the  case.  For  although  the  mental  manifestations 
may  be  perfectly  right,  it  cannot  be  supposed  that 
the  brain  has  resumed  its  normal  condition.  In 
its  outward  expression,  insanity,  like  many  other 
nervous  diseases,  is  characterized  by  a  certain  peri- 
odicity, whereby  the  prominent  symptoms  disappear 
for  a  time,  only  to  return  again  within  a  very 
limited  period.  An  epileptic,  in  the  intervals  be- 
tween his  fits,  may  evince  to  the  closest  observer  not 
a  single  trace  of  mental  or  bodily  disease;  and  jet, 
for  all  that,  nobody  supposes  that  he  has  recovered 
from  his  malady.  No  more  docs  a  lucid  interval 
in  a  case  of  insanity  imply' that  the  disease  has  dis- 
appeared because  its  outward  manifestations  have 
ceased.  .  There  unquestionably  remains  an  abnor- 
mal condition  of  the  brain,  by  whatever  name  it 
may  be  called,  whereby  the  power  of  the  mind  to 
sustain  provocations,  to  resist  temptjitions,  or  with> 
sttind  any  other  causes  of  excitement,  is  greatly 
weakened. 

Lucid  inten'als.  properly  so  called,  shoald  not  be 
confounded  with  tlio-'e  periods  of  apparent  recovery 
which  occur  between  two  successive  attacks  of 
mental  disease,  nor  with  those  transitions  from  one 
phasis  of  insanity  to  another,  in  which  the  indi- 
vidual seems  to  be  in  his  natural  condition.  They 
may  not  be  essentially  different,  but  the  suddenness 
and  brevity  of  the  former  would  be  likely  to  impart 
to  an  act  a  moral  complexion  very  different  from 
that  which  it  would  bear  if  performed  in  the  larger 
and  more  indefinite  intermissions  of  the  latter. 
Still,  great  forbearance  should  be  exercised  towards 
perspns  committing  criminal  acts  while  in  any  of 
these  equivocal  conditions.  Those  who  have  suf- 
fered repeated  attacks  of  mental  disease  habitually 
labor  under  a  degree  of  nervous  irritability,  which 
renders  them  peculiarly  susceptible  to  many  of 
those  Incidents  and  influences  which  lead  to  crime. 
The  law  may  make  no  distinction,  but  executive 
and  judicial  tribunals  are  generally  iotrusted  with 
discretionary  powers,  whereby  they  are  enabled  to 
apportion  the  punishment  according  to  the  moral 
guilt  of  the  party.     Ray,  Med.  Jur.  chap.  Luc.  JnU 

It  is  the  daty  of  the  party  who  contends  for  a 
lucid  interval,  to  prove  it;  for  a  person  once  insane 
is  presumed  so,  until  it  is  shown  that  he  had  a 
lucid  interval,  or  has  recovered,  Swinb.  77;  Coke, 
Litt.  185,  n.;  3  Brown,  Ch.  443;  1  Const  So.  C. 
225;  1  Pet.  163;  1  Litt.  Ky.  102;  and  yet,  on  the 
trial  of  Hadfield,  whose  insanit}',  both  before  and 
after  the  act,  was  admitted,  the  court,  Lord  Kenyon» 
said  that  "were  they  to  run  into  nicety,  proof 
might  be  demanded  of  his  insanity  at  the  precise 
moment  when  the  act  was  committed."    See  Ih- 

SANITY. 

LUCRATIVE  SUCCIiSSION.  In 
Scotch  Law^.  The  passive  title  oiprceceptio 
hcereditcUis,  by  whien,  if  an  heir  apparent 
reoeiye  gratuitously  a  part,  hovrever  small,  of 
the  heritage  which  would  come  to  him  as  heiz^ 
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he  is  liable  for  all  grantor's  precontracted 
debts.  Erskine,  Inst.  3.  8.  87-89;  Stair, 
Inst.  3.  7. 

LUCRI  CAUSA  (Lat.  for  the  sake  of 
gain).  In  Criminal  Law^.  A  term  descrip- 
tive of  the  intent  with  which  property  is 
taken  in  cases  of  larceny. 

According  to  the  tenor  of  the  latest  authori- 
ties, lucri  causd  would  appear  to  be  imma- 
terial ;  though,  in  recent  cases,  judges  have 
sometimes  thought  it  advisable  not  to  deny, 
bat  rather  to  confess  and  avoid  it,  however 
sophistically.  The  prisoner,  a  servant  of  A, 
applied  for,  and  received,  at  the  post-office, 
all  A's  letters,  and  delivered  them  to  A,  with 
the  exception  of  one,  which  the  prisoner  de- 
stroyed m  the  hope  of  suppressing  inquiries 
respecting  her  character.  This  was  held  to 
be  a  larceny;  '*for,  supposing  that  it  was  a 
necessary  ingredient  in  that  crime  that  it 
should  be  done  lucri  causd  (which  was  not 
admitted),  there  were  sufficient  advantages 
to  be  obtained  by  the  prisoner  in  making 
away  with  the  written  character."  1  Den. 
Cr.  Cas.  180.  In  a  case  where  some  servants 
in  husbandry  had  the  care  of  their  master's 
team,  they  entered  his  granary  by  means  of 
a  false  key,  and  took  out  of  it  two  bushels  of 
beans,  which  they  gave  to  his  horses.  Of 
eleven  judges,  three  were  of  opinion  that 
there  was  no  felony.  Of  the  eight  judges 
who  were  for  a  conviction,  some  (it  is  not 
stated  how  many)  alleged  that  by  the  better 
feeding  of  the  horses  the  men's  labor  was 
lessened,  so  that  they  took  the  beans  to  give 
themselves  ea«e, — which  was,  constructively, 
at  least,  lucri  causd.  Russ.  &,  R.  307.  When 
a  similar  case  afterwards  came  to  be  decided 
by  the  judges,  it  was  said  to  be  no  longer  res 
Integra,  1  Den.  Cr.  Cas.  193.  The  rule  with 
regard  to  the  lucri  causd  is  stated  by  the 
English  criminal  law  commissioners  in  the 
following  terms:  "The  ulterior  motive  by 
which  the  taker  is  influenced  in  depriving  the 
owner  of  his  property  altogether,  whether  it 
isHo  benefit  himself  or  another,  or  to  injure 
any  one  by  the  taking,  is  immaterial."  Coke, 


17.  In  this  country,  these  cases  have  not  been 
considered  as  authority.  18  Ala.  461.  See 
16  Miss.  401;  10  Ala.  n.  s.  814;  3  Strobh. 
So.  C.  508;  1  Carr.  &  K.  532;  Carr.  &  M. 
547;   Inst.  lib.  4,  t.  1,  J  1. 

LUCRUM  CSSSANS.  In  Scotch 
Law^.  A  cessation  of  gain.  Opposed  to 
damnum  emergens,  an  actual  loss. 

LUOOAOB.  Such  articles  of  personal 
comfort  and  convenience  as  trayellers  usually 
find  it  desirable  to  carry  with  them.  This 
term  is  synonymous  with  baggage :  the  latter 
being  in  more  common  use  in  this  country, 
while  the  former  seems  to  be  almost  exclu- 
sively used  in  England.    See  Bagoagi. 

LUNAC7.     See  Insanity. 

LUNAR.  Belonging  to  or  measured  by 
the  moon. 

LUNATIC.  One  who  is  insane.  See 
Insanity. 

LTIiF-OIiLD.  In  Saxon  Lav.  Leave- 
money.  A  small  sum  paid  by  customary 
tenant  for  leave  to  plough,  ete.  CJowel ;  Somn. 
on  Gavelk.  p.  27. 

L7ING  IN  GRANT.  Incorporeal 
rights  and  things  which  cannot  be  transferred 
by  livery  of  possession,  but  which  exist  only 
in  idea,  in  contemplation  of  law,  are  said  to 
lie  in  ffrant,  and  pass  by  the  mere  delivery 
of  the  deed.  See  Grant  ;  Liybby  of  Seisin  ; 
SsisiN. 

L7INO  IN  WAIT.  Being  in  ambush 
for  the  purpose  of  murdering  another. 

Lying  in  wait  is  evidence  of  deliberation 
and  intention.  Where  murder  is  divided  into 
degrees,  as  in  Pennsylvania,  lying  in  wait  is 
such  evidence  of  malice  that  it  makes  the  kill- 
ing, when  it  takes  place,  murder  in  the  first 
degree.     See  Dane,  Abr.  Index. 

L7NCH-LA W.  A  common  phrase  used 
to  express  the  vengeance  of  a  moo  inflicting 
an  injury  and  committing  an  outrage  upon  a 
person  suspected  of  some  offence.  In  Eng- 
land this  is  called  Lidford  Law, 


M. 


IC     The  thirteenth  letter  of  the  alphabet. 

Persons  convicted  of  manslaughter,  in  Eng- 
land, were  formerly  marked  with  this  letter 
on  the  brawn  of  the  thumb. 

This  letter  is  sometimes  put  on  the  face  of 
treasury  notes  of  the  United  States,  and  sig- 
nifies that  the  trea.«<ury  note  bears  interest  at 
the  rate  of  one  mill  per  centum,  and  not  one 
per  centum  interest.     13  Pet  176. 

MACB-BBARER.  In  English  Law. 
An  officer  attending  the  court  of  session. 


MACEDONIAN  DECREE.  In 
Roman  Law.  A  decree  of  the  Roman  sen- 
ate, which  derived  its  name  from  that  of  a 
certain  usurer,  who  was  the  cause  of  ito  being 
mode,  in  conseauence  of  his  exactions. 

It  was  intenaed  to  protect  sons  who  lived 
under  the  paternal  jurisdiction  from  the  un- 
conscionable contracts  which  they  sometimes 
made  on  the  expectations  after  tneir  fathers' 
deaths ;  another,  and  perhaps  the  principal, 
object,  was  to  cast  ooium  on  the  rapacious 
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ereditors.  It  declared  such  contracts  void. 
Die.  14.  6.  1 ;  Domat,  Lois  Giy.  liv.  1,  tit.  6, 
2  4;  Fonblanoae,  £q.  b.  1,  c.  2,  2  12,  note. 
See  Catching  Bargain  ;  Post  Obit. 

MACHINATION.  The  act  by  which 
some  plot  or  conspiracy  is  set  on  foot. 

MACHINB.  In  Patent  Law.  Anj 
contriyance  which  is  used  to  regulate  or 
modify  the  relations  between  force,  motion, 
and  weight. 

In  its  broadest  Bignifioation,  this  term  is  applied 
to  any  oontrivanoe  which  is  ased  to  regulate  or 
modify  the  relations  between  force,  motion,  and 
weight.  ''The  term  machine  includes  every  me- 
ehanioal  device  or  combination  of  mechanieal 
powers  and  devices  to  perform  some  function  and 
produce  a  certain  effect  or  result."    16  How.  267. 

What  are  sometimes  called  the  simple 
machines  are  six  in  number :  the  leyer,  the 
pulley,  the  wheel  and  axle,  the  wedge,  the 
screw,  and  the  inclined  plane.  These  are 
sometimes  known  as  the  mechanical  powers, 
though  neither  these  nor  any  other  machi- 
nery can  eyer  constitute  or  create  power. 
They  can  only  economize,  control,  direct,  and 
render  it  useml. 

Machines,  as  generally  seen  and  under- 
stood, are  compounded  of  these  simple  ma- 
chines in  some  of  their  shapes  and  modifi- 
cations. Such  a  combination  as,  when  in 
operation,  will  produce  some  specific  final 
result,  is  regarded  as  an  entire  machine.  It 
is  so  treated  in  the  patent  law ;  for,  although 
a  new  machine,  or  a  new  improyement  of  a 
machine,  is  an  inyention,  and  although  only 
one  inyention  can  be  included  in  a  single 
patent,  still,  seyeral  different  contriyances 
each  of  which  is  in  one  sense  a  machine 
may  all  be  separately  claimed  in  a  single 
patent,  provided  they  all  contribute  to  im- 
prove or  to  constitute  one  machine  and  are 
intended  to  produce  a  single  ultimate  result; 
and  a  new  combination  of  machines  is  patent- 
able whether  the  machines  themseWes  be 
new  or  old.  3  Wash.  C.  C.  69 ;  1  Stor.  C.  C. 
273, 568 ;  2  irf.  609 ;  1  Mas.  C.  C.  474;  1  Sumn. 
C.  C.  482 ;  3  Wheat.  454. 

BffADB  KNOWN.  Words  used  as  a 
return  to  a  scire  facias  when  it  has  been 
seryed  on  the  defendant. 

MAOISTBR  (Lat.).  A  master;  a  ruler; 
one  whose  learning  and  position  make  him 
superior  to  others:  thus,  one  who  has  at- 
tained to  a  high  degree  or  eminence  in  science 
and  literature  is  called  a  mcuier:  as,  master 
of  arts. 

MAOISTBR    AD    FACni«TATBS 

(Lat.).  In Bnglish Bocleaiaatical Law.  The 
title  uf  an  officer  who  grants  d'mpenRations :  as, 
to  marry,  to  eat  fiesh  on  days  prohibited,  and 
the  like.    Bacon,  Abr.  Eccles,  Courts  (A  5). 

MAOISTBR  NAVIS  (Lat).  In  CivU 
Law^.  Master  of  a  ship;  he  to  whom  the 
whole  care  of  a  ship  is  giyen  np,  whether  ap- 
pointed by  the  owner,  or  charterer,  or  mas- 
ter. L.  1,  ff.  de  ezercii. ;  Idem,  {  3 ;  Calyinus, 
liez. ;  Story,  Ag.  {  36. 


MAOISTBR  SOCIETATIS(Ut.).  In 
Ci^il  Lav.  Managing  partner.  Vicat,  Too. 
Jur. ;  Calvinus,  Lex.  Especially  used  of  an 
officer  employed  in  the  business  of  collecting 
reyenues,  who  had  power  to  call  together  the 
ty thing-men  (decumaiids),  as  it  were  a  senate^ 
and  lay  matters  before  them,  and  keep  ao- 
count  of  all  receiptn,  etc.  He  had,  generally, 
an  agent  in  the  province,  who  was  also  some- 
times called  magister  societaiis.  Id.;  Story, 
Partn.  {  95. 

MAOISTRACT.  In  its  most  enlarged 
signification,  this  term  includes  all  officers, 
legislatiye,  executiye,  and  judicial.  For  ex- 
ample, in  most  of  the  state  constitutions  will 
be  round  this  proyision :  **  the  powers  of  the 

Soyernment  are  diyided  into  three  distinct 
epartments,  and  each  of  these  is  confided  to 
a  separate  magistracy,  to  wit:  those  which 
are  legislatiye,  to  one ;  those  which  are  ex- 
ecutiye, to  another;  and  those  which  are 
judiciary,  to  another."  In  a  more  confined 
sense,  it  signifies  the  body  of  officers  whose 
duty  it  is  to  put  the  laws  in  (broe:  as,  judges, 
justices  of  the  peace,  and  the  like.  In  a 
still  narrower  sense,  it  is  employed  to  desi^ 
nate  the  body  of  justices  of  the  peace.  It  is 
also  used  for  the  office  of  a  magistrate. 

MAOISTRALIA  BRBVIA  (Lat.). 
Writs  adapted  to  special  cases,  and  so  called 
because  drawn  by  the  masters  in  chancery.  1 
Spence,  £q.  Jur.  239.  For  the  difference  be- 
tween these  and  Jttdicial  tniis,  see  Bracton, 
413  6. 

MAOISTRATB.  A  public  ciyil  officer, 
inyested  with  some  part  of  the  legislatiye, 
executiye,  or  judicial  power  giyen  by  the  con- 
stitution. In  a  narrower  sense  this  term  in- 
cludes only  inferior  judicial  officers,  as  justices 
of  the  peace. 

The  president  of  the  United  States  is  the 
chief  magistrate  of  this  nation;  the  gov- 
ernors are  the  chief  magistrates  of  their  re- 
spectiye  states. 

It  is  the  duty  of  all  magistrates  to  exercise 
the  power,  vested  in  them  for  the  good  of  the 
people,  according  to  law,  and  with  leid  and 
fidelity.  A  neglect  on  the  part  of  a  magis- 
trate to  exercise  the  functions  of  his  office, 
when  required  by  law,  is  a  misdemeanor. 
See  15  Viner,  Abr.  144;  Ayliffe,  Pand.  tit. 
22 ;  Dig.  30.  16.  57 ;  Merlin,  Rep. ;  13  Pick. 
Mass.  523. 

MAOI8TRATB*8  COURT.  In 
Amerioan  Law.  Courts  in  the  state  of 
South  Carolina,  having  exclusive  jurisdiction 
in  matters  of  contract  of  and  under  twenty 
dollars. 

MAONA  CHARTA.  The  Great  Charter 
of  English  liberties,  so  called  (but  which  was 
really  a  compact  between  the  king  and  his 
barons,  and  almost  exclusively  for  Uie  benefit 
of  the  latter,  though  confirming  the  ancient 
liberties  of  Englishmen  in  some  few  parti- 
culars), was  wrung  from  king  John  by  hi6 
barons  assembled  in  arms,  on  the  19th  of 
June,  1215,  and  was  given  by  the  king's  hand, 
as  a  confirmation  of  his  own  act,  on  the  littls 
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island  in  the  Thames,  within  the  county  of 
Buckinghamshire,  which  is  still  called ''  Mag- 
na Charta  Island." 

The  preliminary  iaterriew  was  held  in  the  mea- 
dow of  Running  M ede,  or  Rnnny  Mode  (ft*.  Sax. 
nme,  eouncil),  that  ia»  ooanoil  meadow,  which  had 
been  used  oonstantly  for  national  aMomblies,  and 
whieh  was  sitnaied  on  the  southwest  side  of  the 
Thames,  between  Staines  and  Windsor.  Though 
soeh  formalities  were  obserred,  the  provisions  of 
the  charter  were  disregarded  by  John  and  succeed- 
ing kings,  each  of  whom,  when  wishing  to  do  a 
popular  thing,  confirmed  this  charter.  There  were 
thirty-two  confirmations  between  1215  and  1416, 
the  most  celebrated  of  which  were  those  by  Hen. 
III.  (1225)  and  Bdw.  I.,  which  last  confirmation 
was  sealed  with  the  great  seal  of  England  at  Ghent, 
on  the  »tli  Not.  9297.  The  Magna  CbarU  printed 
m  all  the  books  as  of  9  Hen.  III.  is  really  a  tran- 
leript  of  the  roll  of  parliament  of  25  Edw.  I. 
There  were  many  originals  of  Magna  Charta  made, 
two  of  which  are  preserved  in  the  British  Museum. 

%•  Magna  Charta  consists  of  thirty-seven 
chapters,  the  subject-matter  of  which  is  very 
vanons.  C.  1  provides  that  the  Anglican 
chareh  shall  he  free  and  possess  its  rights 
unimpaired,  probably  referring  chiefly  to  im- 
munity from  papal  jurisdiction.  C.  2  fixes 
relief  which  snail  be  paid  by  king's  tenant 
of  fuU  age.  G.  3  relates  to  heirs  and  their 
bein^  in  ward.  0.  4;  guardians  of  wards 
within  age  are  by  this  chapter  restrained 
from  waste  of  ward's  estate,  **va8lo  hominum 
d  rerum"  waste  of  men  and  of  things,  which 
shows  that  serfs  were  regarded  as  slaves  even 
by  this  much-boasted  charter;  and  as  serfs 
and  freemen  were  at  this  time  the  divisions 
of  society,  and  as  freemen  included,  almost 
without  exception,  the  nobility  alone,  we  can 
see  somewhat  how  much  this  charter  deserves 
its  name.  C.  5  relates  to  the  land  and  other 
property  of  heirs,  and  the  delivering  them 
up  when  the  heirs  are  of  aee.  C.  6,  the 
nurriage  of  heirs.  C.  7  provides  that  widow 
shall  have  Quarantine  oi  forty  days  in  her 
husband's  chief  house,  and  shall  have  her 
dower  set  out  to  her  at  once,  without  paying 
soy  thine  for  it,  and  in  mean  while  to  Lave 
reasonable  estovers ;  the  dower  to  be  one-third 
of  lands  of  husband,  unless  wife  was  endowed 
ef  less  at  ^  the  church-door ;  widow  not  to  be 
compelled'  to  marry,  but  to  find  surety  that 
Ae  will  not  marry  without  consent  of  the  lord 
of  whom  she  holds. 

8.  Marriase  settlements  have  now  in  Eng- 
land taken  the  plaoe,  in  great  measure,  of 
dower. 

C.  8,  the  goods  and  chattels  of  crown-debtor 
to  be  exhausted  before  his  rents  and  lauds 
are  distrained ;  the  surety  not  to  be  called 
upon  if  the  principal  can  pay;  if  sureties 
pay  the  debt,  they  to  have  the  rents  and  lands 
of  debtor  till  the  debt  is  satisfied.  C.  9  se- 
cures to  London  and  other  cities  and  boroughs 
and  town  barons  of  the  five  ports,  and  all 
other  ports,  to  have  their  ancient  liberties. 
C.  10  prohibits  excessive  distress  fur  more 
services  or  rent  than  was  due.  C.  11  pro- 
vides that  court  of  common  pleas  should  not 
ibllow  the  court  of  the  king,  but  should  be 
hdd  in  a  certain  plaoe.    They  have  been,  ac- 


cordingly, located  at  Westminster.  C.  12 
declares  the  manner  of  taking  assizes  of 
novel  disseisin  and  mort  d*ancestor.  These 
were  actions  to  recover  lost  seisin  (9.  v.),  now 
abolished.  G.  13  relates  to  assizes  darein 
presentment  brought  by  ecclesiastics  to  try 
right  to  present  to  ecclesiastical  benefice. 
Abolished.  C.  14  provides  that  amercement 
of  a  freeman  for  a  fault  shall  be  proportion- 
ate to  his  crime,  and  not  excessive,  and  that 
the  villein  of  any  other  than  the  king  shall 
be  amerced  in  same  manner,  his  farm,  uten- 
sils, etc.  being  preserved  to  him  [salvo  tea- 
nagio  suo).  For  otherwise  he  could  not  culti- 
vate lord's  land.  G.  15  and  c.  16  relate  to 
making  of  bridges  and  keeping  in  repair  of 
sewers  and  sea-walls.  This  is  now  regulated 
by  local  parochial  law. 

4.  0.  17  forbids  sherifls  and  coroners  to 
hold  pleas  of  the  crown.  Pleas  of  the  crown 
are  criminal  cases  which  it  is  desirable  should 
not  be  tried  by  an  inferior  and  perhaps  igno- 
rant magistrate.  G.  18  provides  that  if  any 
one  holding  a  lay  fee  from  crown  die,  the 
king's  bailiff,  on  showing  letters  patent  of 
summons  for  debt  from  the  king,  may  attach 
all  his  goods  and  chattels,  so  that  nothing  be 
moved  away  till  the  debt  to  crown  be  paid 
off  clearly,  the  residue  to  go  to  executors  to 
perform  the  testament  of  the  dead;  and  if 
there  be  no  debt  owing  to  crown,  all  the 
chattels  of  the  deceased  to  ^  to  executors, 
reserving,  however,  to  the  wife  and  children 
their  reasonable  parts.  Debts  to  the  govern- 
ment have  precedence  in  United  States  as 
well  1^  in  England.  A  man  can  now  in  Eng- 
land will  away  his  whole  personal  property 
from  wife  and  children,  but  not  in  some  d 
the  United  States.  See  Gen.  Stat.  Mass. 
1560.  G.  19  relates  to  purveyance  of  king's 
house ;  c.  20,  to  the  castle-guard ;  c.  21,  to 
taking  horses,  carts,  and  wood  for  use  of 
royal  castles.  The  three  last  chapters  are 
now  obsolete.  G.  22  provides  that  the  lands 
of  felons  shall  go  to  king  for  a  year  and  a 
day,  afterwards  to  the  lord  of  the  fee.  So  in 
France.  The  day  is  added  to  prevent  dis- 
pute as  to  whether  the  year  is  exclusive  or 
inclusive  of  its  last  day.  G.  23  provides  that 
the  lobars  shall  be  pulled  down  in  the  Thames 
and  Medway,  ana  throughout  England,  ex- 
cept on  the  sea-coast.  These  toears  destroyed 
fisn,  and  interrupted  the  floating  of  wood  and 
the  like  down  stream.  G.  24  relates  to  the 
writ  of  prcecipe  in  capiie  for  lords  against 
their  tenants  offeriuj;  wrong,  etc.  Now  abo- 
lished. G.  25  provides  a  uniform  measure. 
See  5  &  6  Will.  IV.  c.  63.  G.  26  relates  to 
inquisitions  of  life  and  member,  which  are  to 
be  granted  freely.  Now  abolished.  G.  27 
relates  to  knight-service  and  other  ancient 
tenures,  now  abolished. 

5*  G.  28  relates  to  accusations,  which  must 
be  under  oath.  G.  29  provides  that  "  no  free- 
man shall  be  taken,  01  imprisoned,  or  dis- 
seised from  his  freehold,  or  liberties»  or  im- 
munities, nor  outlawed,  nor  exiled,  nor  in 
any  manner  destroyed,  nor  will  we  come 
upon  him  or  send  against  him,  except  by 
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^Agal  judgment  of  his  peers  or  the  law  of  the 
land.  We  will  sell  or  deny  justice  to  none,  nor 
put  off  right  or  justice."  This  clause  is  very 
much  celebrated,  as  confirming  the  right  to 
trial  by  jury.  By  common  law,  the  twelve 
jurors  must  be  unanimous.  Lord  Campbell, 
in  £ngland,  recently  introduced  a  bill  chang- 
ing this  and,  in  certain  cases,  allowing  the 
majority  to  decide.  C.  30  relates  to  merchant- 
strangers,  who  are  to  be  civilly  treated,  and, 
unless  previously  prohibited,  are  to  have 
free  passage  through,  .and  exit  from,  and 
dwelling  in,  England,  without  any  manner  of 
extortions,  except  in  time  of  war.  If  they 
are  of  a  country  at  war  with  England,  and 
found  in  England  at  the  beginning  of  the 
war,  they  are  to  be  kept  safely  until  it  is 
found  out  how  English  merchants  are  treated 
in  their  country,  and  then  are  to  be  treated 
accordingly.  C.  31  relates  to  escheats;  c. 
32,  to  the  power  of  alienation  in  a  freeman, 
which  is  limited.  C.  33  relates  to  patrons  of 
abbeys,  etc.  G.  34  provides  that  no  appeal 
shall  be  brought  by  a  woman  except  for  death 
of  her  husband.  This  was  because  the  de- 
fendant could  not  defend  himself  against  a 
woman  in  single  combat.  The  crime  of  mur- 
der or  homicide  is  now  inquired  into  by  in- 
dictment. C.  35  relates  to  rights  of  holding 
county  courts,  etc.  Obsolete.  C.  36  pro- 
vides that  a  gift  of  lands  in  mortmain  shall 
be  void,  and  lands  so  given  go  to  lord  of  fee. 
C.  37  relates  to  escuage  and  subsidy.  C.  38 
confirms  every  article  of  the  charter. 

Magna  Charta  is  said  by  some  to  have  been 
so  called  because  larger  than  the  Charta  de 
Foresta,  which  was  given  about  the  same 
time.  Spelman,  CUoss.  But  see  Cowel. 
Magna  Cfharta  is  mentioned  casually  by 
Bracton,  Fieta.  and  Britton.  Glanville  is 
supposed  to  have  written  before  Magna 
Charta.  The  Mirror  of  Justices,  c.  315  et 
seq.,  has  a  chapter  on  its  defects.  See  Coke, 
2d  Inst.;  Barrington,  Stat.;  4  Sharswood, 
Blackst.  Comm.  423.  See  a  copy  of  Ma^na 
Charta  in  1  Laws  of  South  Carolina,  edited 
by  Judge  Cooper,  p.  78.  In  the  Penny  Maga- 
II ne  for  the  year  1833,  p.  229,  there  is  a  copy 
of  the  original  seal  of  King  John  affixed  to 
this  instrument ;  a  specimen  of  a  fac-simile 
of  the  writing  of  Magna  Charta,  beginning 
at  the  passage,  Nullua  liber  homo  capietur 
vd  imprisoneiur,  etc.  A  copy  of  both  may 
be  found  in  the  Magasin  Pittoresque  for  the 
year  1834,  pp.  52, 53.  See  8  Encyc.  Brit.  722 ; 
6  id,  332 ;  Wharton,  Lex.  2d  Lond.  ed. 

MAHL  BRIBF.  A  term  confined  to 
the  German  law  of  shipping.  It  is  a  contract 
for  building  a  ship,  specitving  her  descrip- 
tion, quality  of  materials,  the  denomination, 
and  size,  with  reservation  generally  that  con- 
tractor or  his  agent  (who  is  in  most  cases 
the  master  of  a  vessel)  may  reject  such  ma- 
terial as  he  deems  uncontract-worthy,  and 
oblige  builder  to  supply  other  materials. 
Jacobsen,  Sea  Laws,  2,  3. 

MAIDBN.  An  instrument  formerly  used 
in  Scotland  for  beheading  criminals. 


MAIDBN  RBNTS.     In  Old  BngliBh 

La^*.  A  fine  paid  to  lords  of  some  manors, 
on  the  marriage  of  tenants,  originally  given 
in  consideration  of  the  lord's  relinquishing 
his  customary  right  of  lying  the  first  night 
with  the  bride  of  a  tenant.    Cowel. 

MAIHBM.    See  Matheh  ;  Maim. 

MAIL  (Fr.  mcUle,  a  trunk).  The  bag, 
valise,  or  other  contrivance  used  in  convey- 
ing through  the  po8tK)ffice  letters,  packets, 
newspapers,  pamphlets,  and  the  like,  from 
place  to  place,  under  the  authority  of  the 
United  States.  The  things  thus  carried  are 
also  called  the  maiU 

The  laws  of  the  United  States  have  pro- 
vided for  the  punishment  of  robberies  or  vril- 
ful  injuries  to  the  mail ;  the  act  of  March  3, 
1825,  3  Story,  U.  S.  Laws,  1985. 

MAILS.  In  Old  English  Law.  A 
small  piece  of  money.     A  rent. 

MAILS  AND  DUTIBS.  In  Scotch 
La^v.  Rents  of  an  estate.  Stair,  Inst.  2. 
12.  32;  2  Ross,  Lect.  235,  381.  431-439. 

MAIM.  In  Criminal  Law.  To  deprive 
a  person  of  such  part  of  his  body  as  to  render 
him  less  able  in  fighting  or  defending  him- 
self than  he  would  nave  otherwise  been. 

In  Pleading.  The  words  "  feloniously  did 
maim"  must  of  necessity  be  inserted,  because 
no  other  word  nor  any  circumlocution  will 
answer  the  same  purpose.  1  Chitty,  Crim« 
Law,  244. 

MAINB.  The  name  of  one  of  the  new 
states  of  the  United  States  of  America, 
formed  out  of  that  part  of  the  territory  of 
MasHachusetts  called  the  district  of  Maine. 

2.  The  territory  embraced  in  the  new  state  was 
not  contiguous  to  that  remaining  in  the  state  from 
which  it  was  taken,  and  was  more  than  four  times 
as  large.  The  legislature  of  Massachusetts,  by  an 
act  passed  June  19,  1819,  gave  its  consent  for  the 
people  of  the  district  to  become  a  separate  and 
independent  state.  They  met  in  eouTention,  by 
delegates  elected  for  the  purpose,  and  formed  a  sepa- 
rate state,  by  the  style  of  the  State  of  Maine,  and 
adopted  a  oonstitution  for  the  government  thereof, 
October  19,  1819,  and  applied  to  eongresa,  at  its 
next  session,  for  admission  into  the  Union. 

The  petition  was  presented  in  the  house  of  re- 
presentatives of  the  United  States,  Deo.  8,  1819, 
and  the  state  was  admitted  into  the  Union  by  the 
act  of  congress  of  March  3,  1820,  from  and  after 
the  fifteenth  day  of  March,  1820. 

3.  Every  male  citizen  of  the  United  States, 
twenty-one  years  of  age,  excepting  paupers,  per- 
sons under  guardianship,  and  Indians  not  taxed, 
who  has  resided  in  the  state  three  months  next  be- 
fore any  election,  has  a  right  to  vote,  except  United 
States  troops  in  service  at  stations  of  the  United 
States,  who  do  not  by  such  stay  gain  any  residenoe. 

The  Legielative  Power. 

This  is  vested  in  two  distinct  branches :  a  honse 
of  representatives  and  a  senate,  each  having  a 
negative  upon  the  other,  and  both  together  being 
styled  the  Letfislatnre  of  Maine,    Art  4,  part  1,  §  1. 

The  Hou»e  of  Repreeentative*  is  to  consist  of  one 
hundred  and  fifty-one  members.     Amend,  art.  4. 

They  are  to  be  apportioned  among  the  counties 
according  to  law;  to  be  elected  annually  by  the 
qualified  electors  for  one  year  from  the  day  pre- 
ceding the  meeting  of  the  legislature.    Art.  4,  part 
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1,  §  2.  The  legislature  ii  to  conTene  on  the  first 
Wednesday  of  January  annually.  -Art  4,  part  3,  3 
1.  A  represeuUitive  must  be  twenty-one  years  old 
at  least,  for  fire  years  a  citizen  of  the  United  States, 
for  one  year  a  resident  of  the  siate,  and  fur  three 
months  immediately  preceding  bis  election  a  resi- 
dent of  the  town  or  district  which  he  represents. 
He  mast  continue  a  residt^nt  during  his  term  of 
office. 

4.  The  Senate  is  to  consist  of  not  less  than 
twenty  nor  more  than  thirty-one  members,  elected, 
one  from  each  district,  at  the  same  time,  and  for 
the  same  term,  as  thb  representatives,  by  the  quali- 
fied electors  of  the  districts  into  which  the  state 
Bfaall  from  time  to  time  be  divided.  Art  4,  part  2, 
^  1.  A  senator  must  be  at  least  twenty -five  years 
old,  and  otherwise  possess  the  same  qnalifloations 
ns  representatives. 

Every  bill  or  resolution  having  the  foroe  of  law, 
to  which  the  eoneurrence  of  both  branches  is  neces- 
nry,  except  on  a  question  of  ac^oumment,  must  be 
^(proved  by  the  governor,  unless  upon  its  return 
to  the  house  in  which  it  originated,  with  his  objec- 
tions, it  shall  there  be  passed  over  his  veto  by 
receiving  in  each  house  the  votes  of  two-thirds 
thereof;  or  unless  he  shall  retain  it  for  more  than 
Hts  days.    Art.  4,  part  3,  J  1. 

The  senate  has  power  to  try  all  impeachments. 
Art  4,  part  2,  }  7. 

7*ke  Executive  J^wer. 

The  Governor  is  elected  by  the  qualified  electors, 
and  holds  his  ofBce  for  one  year  from  the  first 
Wednesday  of  January  in  each  year.  Art  1,  part 
1,  $3  1  and  2. 

He  mast,  at  the  commencement  of  his  term,  bo 
not  less  than  thirty  years  of  age,  a  natural-bom 
ettizen  of  the  United  States,  five  years  a  resident 
of  the  state,  and  at  the  titne  of  his  election,  and 
dnrittg  his  term,  be  a  resident  of  the  state.  Art  5, 
part  I,  §  4. 

5.  A  Council  consisting  of  seven  persons,  citi- 
Eens  of  the  United  States,  and  resident  within 
the  state,  to  advise  the  governor  in  the  executive 
part  of  government,  is  to  be  chosen  annually  by 
joint  ballot  of  the  senators  and  representatives  in 
conrention.    Art  A,  part  2,  §^  1  and  2. 

The  governor,  with  the  advice  and  consent  of  the 
eonncil,  is  to  nominate  and  appoint  all  judicial 
officers,  the  attorney-general,  sherifTs,  coroners, 
registers  of  probate,  and  notaries  public ;  is  to  in- 
form Um  legislature  of  the  condition  of  the  state, 
and  reeommend  measures;  may,  after  conviction, 
vith  the  advice  and  consent  of  council,  remit  for- 
feuores,  and  grant  reprieves  and  pardons,  and  in 
eases  of  impeachment;  may  convene  the  legisla- 
ture at  unusual  times  or  places,  if  necessary,  and 
adjoara  them,  in  case  of  disagreement  as  to  the 
time  of  adjournment 

7^  Judicial  Power. 

The  Supreme  Judicial  Court  is  composed  of  one 
ehief  and  seven  assistant  judges,  appointed  by  the 
Kovemor  and  council  for  the  term  of  seven  years. 
It  is  the  highest  court,  and  also  the  court  of  general 
original  jurisdietiony — having  the  jurisdiction  of 
the  former  district  court  It  has  exclusive  civil 
jari«diction  in  law  and  equity,  except  over  cases 
inrrJving  small  amounts,  of  which  jurisdiction  is 
given  to  the  justices  of  the  peace.  Five  judges  are 
neeessary  to  constitute  a  quorum  for  the  decision 
of  questions  of  law.  Annual  law  terms  are  held  in 
each  of  the  three  districts  into  which  the  state  js 
diTided  for  the  purpose.  For  purposes  of  jury 
trials,  including  civil  and  criminal  cases,  the  court 
u  held  by  a  single  judge.  Two  or  more  terms  are 
hrld  annually  in  each  county  in  the  state,  as  pro- 
Tided  by  statute  from  time  to<  time.  The  justices 
Reeire  a  stated  salary,  and  are  to  give  their  opi- 
nions upon  important  questions  of  law  upon  solemn 


oocasiuns  when  required  by  the  governor,  senate,  or 
house  of  representatives. 

6.  Probate  Courte  are  held  in  each  county  by 
judges  elected  for  three  years  by  the  people.  They 
are  to  appoint  guardians;  take  probate  of  wills; 
grant  letters  of  administration;  attend  to  the  set- 
tlement of  estates  of  persons  in  state  prison,  under 
sentence  of  death  or  imprisonment  for  life ;  and  to 
have  jurisdiction  generally  for  these  and  similar 
purposes.  The  supremo  court  is  the  supreme  court 
of  probate,  and  an  appeal  lies  to  it  from  the  decision 
of  the  judge  of  probate. 

Juetice*  of  the  Peace  are  appointed  by  the  gov- 
ernor and  council  for  the  term  of  seven  years.  They 
have  jurisdiction  over  all  civil  cases  (except  those 
involving  the  title  to  land)  where  the  amount  in- 
volved does  not  exceed  twenty  dollars.  They  have 
a  limited  criminal  jurisdiction. 

Police  Courts  are  created  by  special  enactment 
in  the  larger  towns,  with  a  jurisdiction  substantially 
that  of  the  justices,  and  exclusive  thereof,  except 
in  specified  cases. 

County  Commieeionere  are  chosen  by  the  people, 
three  in  each  county,  to  attend  to  the  internal  po- 
lice of  the  county.  They  have  the  care  of  roads, 
bridges,  etc.,  the  public  buildings  of  the  county, 
and  the  control  of  the  county  money.  One  is  elected 
annaally  for  the  term  of  three  years. 

MAINOXTK.    In  Criminal  Law.    The 

thin?  stolen  found  in  the  hands  of  the  thief 
who  lias  stolen  it. 

Hence,  when  a  man  is  found  with  property  which 
he  has  stolen,  he  is  said  to  be  taken  with  the  main- 
our, that  is,  it  is  found  in  his  hande. 

Formerly  there  was  a  distinction  made  between 
a  larceny,  when  the  thing  stolen  was  found  in  the 
hands  of  the  criminal,  and  when  the  proof  de- 
pended upon  other  circumstances  not  quite  so  irre- 
fragable ;  the  former  properly  was  termed  prit  one 
maynovere,  or  ore  mainerf  or  mainourf  as  it  is  gene- 
rally written.     Barrington,  Stat  315,  316,  note. 

MAINPBRNABLB.  Capable  of  being 
bailed ;  one  for  whom  bail  may  be  taken ; 
bailable. 

MAINPERNORS.  In  English  Law. 
Those  persons  to  whom  a  man  is  delivered 
out  of  custody  or  prison,  on  their  becoming 
bound  for  his  appearance. 

Mainpernors  differ  from  bail :  a  man's  bail  may 
imprison  or  surrender  him  up  before  the  stipulated 
day  of  appearance;  mainpernors  can  do  neither, 
but  are  merely  sureties  for  his  appearance  at  the 
day ;  bail  are  only  sureties  that  the  party  be  an- 
swerable for  all  the  special  matter  for  which  they 
stipulate ;  mainpernors  are  bound  to  produce  him 
to  answer  all  charges  whatsoever.  6  Mod.  231 ;  7 
id.  17 f  85, 98 ;  3  Blackstone,  Comm.  128.  See  Dane, 
Abr. 

MAINPRISE.    In  English  Law.    The 

taking  a  man  into  friendly  custody,  who  might 
otherwise  be  committed  to  prison,  ui>on  secu- 
rity given  for  his  appearance  at  a  time  and 
place  assigned.    "Wood,  Inst.  b.  4,  c.  4. 

MAINS'WORN.  Forsworn,  by  making 
false  oath  with  hajid  (main)  on  book.  Used 
in  the  North  of  England.  Brownl.  4 ;  Uob. 
125. 

MAINTAINED.  In  Pleading.  A 
technical  word  indispensable  in  an  indictment 
for  maintenance.     I  Wils.  325. 

MAINTAINORS.  In  Criminal  Law. 
Those  who  maintain  or  support  a  cause  de* 
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pending  between  others,  not  being  retained 
as  counsel  or  attorney.  For  this  they  may  be 
fined  and  imprisoned.  2  Swift,  Dig.  328;  4 
Black8tone,Comm.l24 ;  Bacon,  Abr.  BarrcUor, 

MAINTBNANCE.  Aid,  support,  as- 
sistance ;  the  support  which  one  person,  who 
is  bound  by  law  to  do  so,  gives  to  another  for 
his  living :  for  example,  a  father  is  bound  to 
find  maintenance  for  his  children;  and  a 
child  is  required  by  law  to  maintain  his 
father  or' mother,  when  the^  cannot  support 
themselves,  and  he  has  ability  to  maintain 
them.    1  Bouvier,  Inst.  nn.  284-286. 

In  Criminal  La'w.  A  malicious,  or,  at 
least,  officious,  interference  in  a  suit  in  which 
the  offender  has  no  interest,  to  assist  one  of 
the  parties  to  it  against  the  other,  with  money 
oradyioe  to' prosecute  or  defend  the  action, 
without  any  authority  of  law.  1  Russell, 
Grimes,  176. 

The  intermeddling  of  a  stranger  in  a  suit 
for  the  purpose  of  stirring  up  strife  and  con- 
tinuing the  litigation.  2  Farsons,  Gontr.  266. 
See  4  Term,  340 ;  6  Bingh.  299 ;  4  Q.  B.  883. 

But  there  are  many  acts  in  the  nature  of 
maintenance  which  become  justifiable  from 
the  circumstances  under  which  they  are  done. 
They  may  be  justified,  Jirstf  because  the 
party  has  an  interest  in  the  thing  in  yariance ; 
as  when  he  has  a  bare  contingency  in  the 
lands  in  question,  which  possibnr  may  neyer 
come  in  esse.  Bacon,  Abr.  Maintenance; 
and  see  11  Mees.  ft  W.  Exch.  675;  9  Mete. 
Mass.  489;  13  id.  262;  1  Me.  292;  6  id.  361; 
11  id.  Ill;  eecondy  because  the  party  is  of 
kindred  or  affinity,  as  father,  son,  or  heir  ap- 
parent, or  husband  or  wife,  3  Gow.  N.  Y.  62o ; 
third,  because  the  relation  of  landlord  and 
tenant  or  master  and  seryant  subsists  between 
the  party  to  the  suit  and  the  person  who  as- 
aists  him ;  /burth,  because  the  money  is  given 
out  of  charity,  1  BaU.  So.  G.  401 ;  Jifth,  be- 
cause the  person  assisting  the  party  to  the 
suit  is  an  attorney  or  counsellor ;  the  assist- 
ance to  be  rendered  must,  however,  be  strictly 
nrofessional,  for  a  lawyer  is  not  more  justi- 
ned  in  giving  his  client  money  than  another 
man.  I  Russell,  Grimes,  179;  Baoon,  Abr. 
Maintenance;  Broke,  Abr.  Maintenance,  This 
')ffence  is  punishable  criminally  by  fine  and 
imprisonment.  4  Blackstone,  Gomm.  124; 
2  Swifl,  Dig.  328.  Gontracte  growine  out  of 
maintenance  are  void.  11  Mass.  549 ;  5 
Humphr.  Tenn.  379;  20  Ala.  n.s.  521;  53 
B.  M!onr.  Ky.  413 ;  5  Johns.  Ch.  N.  Y.  44 ; 
4  Q.  B.  883.  See  3  Hawks,  No.  G.  86 ;  1  Me. 
292;  6  Mass.  421;  11  id.  553;  5  Pick.  Mass. 
359 ;  5  T.  B.  Monr.  Ky.  413 ;  3  Gow.  N.  Y. 
647;  6  id.  431;  4  Wend.  N.  Y.  306;  14 
Johns.  N.  Y.  124;  3  Johns.  Gh.  N.  Y.  508;  7 
Dowl.  ft  R.  846 ;  5  Bamew.  ft  G.  188. 

MAISON  DB  DIBU  (Fr.  house  of  God ; 
a  hospital).  A  hosnital ;  an  almshouse ;  a 
monastery.    Stat.  39  £liz.  c  5. 

MAJEST7.  A  term  used  of  kings  and 
emperors  as  a  title  of  honor.  It  sometimes 
means  power:  as  when  we  say,  the  majesty 
of  the  people.    See  Wolff,  i  998. 


MAJOR.  One  who  has  attained  his  fuU 
age  and  has  acquired  all  his  civil  rights; 
one  who  is  no  longer  a  minor;  an  adult. 

In  Military  Law.  The  officer  next  in 
rank  above  a  captain. 

MAJOR-GENERAL.  In  MlUtary 
Law.  An  officer  next  in  rank  above  a  bri- 
gadier-general. He  commands  a  division 
consisting  of  several  brigades,  or  even  an 
army. 

MAJORES  (Lat.).  The  male  ascendants 
beyond  the  sixth  degree.  The  term  was  used 
among  the  Romans;  and  the  term  is  still  r^ 
tained  in  making  genealogical  tables. 

MAJORITY.  The  state  or  condition  of 
a  person  who  has  arrived  at  full  age.  He  is 
then  said  to  be  a  major,  in  opposition  to 
minor,  which  is  his  condition  during  infancy. 

The  greater  number.  More  than  all  the 
opponents. 

Someqneition  exists  as  to  whether  *  minority  of 
any  bodj  is  more  than  one-half  the  whoU  number  or 
more  than  the  number  acting  in  oppoeition.  Thus,  in 
a  body  of  one  hnndred  voters,  in  which  twentj  did 
not  vote  on  an  j  partioalar  qaestion*  on  the  former 
snppoBitlon  fifty-one  would  be  a  minority,  on  the 
latter  forty-one.  The  intended  signifioation  is  gene- 
rally denoted  by  the  oontext,  and  where  it  is  not 
the  second  sense  is  generally  intended;  a  minority 
on  a  given  question  being  more  than  one-half  the 
number  of  those  voting. 

In  every  well-regulated  society,  the  minority  has 
always  claimed  and  exercised  the  right  to  govern 
the  whole  society,  in  the  manner  pointed  oat  by  the 
fundamental  laws;  and  the  minority  are  bound 
whether  they  have  assented  or  not,  for  the  obvious 
reason  that  opposite  wills  cannot  prevail  at  the 
same  time,  in  the  same  society,  on  the  same  subject. 
1  Tucker,  Blackstone,  Comm.  Appx.  168,  172;  9 
Dane,  Abr.  87-43 ;  1  Story,  Const.  {  3S0. 

As  to  the  rights  of  the  majority  of  part- 
owners  of  vessels,  see  3  Rent,  Comm.  114  el 
seq.;  Parsons,  Marit.  Law;  Part-Ownxks. 
As  to  the  majority  of  a  church,  see  16  Mast. 
488. 

In  the  absence  of  all  stipulations,  the 
general  rule  in  partnerships  is  that  each 
partner  has  an  equal  voice,  and  a  minority 
acting  bond  fide  have  the  right  to  manage 
the  partnership  oonoems  and  dispose  of  the 

Sartnership  property  notwithstanding  the 
issent  of  the  minority;  but  in  every  case 
when  the  minority  have  a  right  to  give  an 
opinion,  they  ought  to  be  notified.  2  £[>uvier, 
Inst.  n.  1954.    See  Partner, 

As  to  the  maiorities  of  companies  or  oor> 
porations,  see  Angell,  Corp.  48  et  seq.;  3 
Mart.  La.  495.  See,  generally,  Rutherford. 
Inst.  249 ;  9  Serg.  &  B.  Penn.  99 ;  Brooke^ 
Abr.  Corp.  pi.  63 ;  15  Viner,  Abr.  183,  184. 

MAXB.  To  perform  or  execute:  as,  to 
make  his  law,  is  to  perform  that  which  a  man 
had  bound  himselt  to  do;  that  is,  to  clear 
himself  of  an  action  commenced  against  him, 
by  his  oath  and  the  oath  of  his  neighbors, 
old  Nat.  Brev.  161.  To  make  default,  is  to 
fail  to  appear  in  proper  trial.  To  make  oath, 
is  to  swear  according  to  the  form  prescribed 
by  law.  It  is  also  used  intransitively  of  per- 
sons and  things,  to  have  effect;  to  tend:  e.^ 
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*'That  case  makes  for  me."    Hardr.  133; 
Webster,  Diet. 

MAKER.  A  term  applied  to  one  who 
makes  a  promissory  note  and  promises  to  pay 
it  when  due. 

He  who  makei  a  bill  of  exohaoge  ib  called  the 
draver;  mad  freqaently  In  oommon  parlance  and  in 
books  of  reports  we  find  the  word  drawer  inaccu- 
rately applied  to  the  maker  of  a  prumissory  note. 
See  PaoMisflORY  Nots. 

MAXXNO  HIS  ZiAW.  A  phrase  used 
I*)  denote  the  act  of  a  person  who  wages  his 
law.    Bacon,  Abr.  Wager  of  Law, 


(Lat.).    Bad  faith.    It  is 
opposed  to  hondjidesy  good  &ith. 

MALA  PRAXIS  (Lat).  Bad  or  unskil- 
fal  practice  in  a  phvsiciaii  or  other  professional 
person,  whereby  the  health  of  the  patient  is 
mjured. 

Wilful  mal-practice  takes  place  when  the 
physician  purposely  administers  medicines  or 
performs  an  operation  which  he  knows  and 
expects  will  result  in  damage  or  death  to  the 
indiTidual  under  his  care :  as  in  the  case  of 
criminal  abortion.  Elwell,  Mal-Pract.  243  et 
•eg.;  2  Barb.  N.Y.  216.     . 

Negligent  malrpractice  comprehends  those 
oanes  where  there  is  no  criminal  or  dishonest 
object,  but  gross  negligence  of  that  attention 
which  the  situation  of  the  patient  requires : 
as  if  a  physician  should  administer  medicines, 
while  in  a  state  of  intoxication,  from  which 
injury  would  arise  to  his  patient. 

Ignorant  mat-practice  is  the  administration 
of  medicines  ciuculated  to  do  injury,  which 
do  harm,  and  which  a  well-educated  and 
ecientific  medical  man  would  know  were  not 
proper  in  the  case.  Elwell,  Mal-Pract.  198  et 
seo.;  7  Bamew.  &  C.  493,  497;  6  Bingh.  440; 
6  Mass.  134;  5  Carr.  &  P.  333 ;  1  Mood.  &  R. 
4a') ;  5  Cox,  Cr.  Cas.  587. 

%.  This  offence  is  a  misdemeanor  (whether 
it  be  occasioned  by  curiosity  and  experiment 
or  neglect),  because  it  breaas  the  trust  which 
the  patient  has  put  in  the  physician,  and 
tends  directly  to  his  destruction.  1  Ld.  Raym. 
213.  See  3  Chitty,  Crim.  Law,  8d3 ;  4  Went- 
worth.  Plead.  360;  2  Russell,  Crimes,  Greaves 
ed,  277 ;  1  Chitty,  Pract  43 ;  6  Mass.  134 ; 
8  Mo.  561 ;  3  Carr.  &  P.  629 ;  4  «/.  423. 

Besides  the  public  remedy  for  mal-practice, 
in  many  eases  the  party  injured  may  bring  a 
ciril  action.  5  Day,  Conn.  260 ;  9  Conn.  209 ; 
3  Watts,  Penn.  355 ;  7  N.  Y.  397. 

S.  Civil  cases  of  mal-practico  are  of  very 
frequent  occurrenoe  on  those  occasions  where 
sargical  operations  are  rendered  necessary, 
or  supposed  to  be  so,  by  disease  or  injury, 
and  are  so  performed  as  either  to  shorten  a 
Umb  or  render  it  stiff,  or  otherwise  prevent 
the  free,  natural  use  of  it,  by  which  the  party 
erer  after  suffers  damages.  This  may  em- 
brace almost  every  kind  of  surgical  opera- 
tion ;  but  nine-tenths  of  all  such  cases  arise 
fT«>m  amputations,  fractures,  or  dislocations. 
Elwell,  Mal-Pract.  55. 

4*  To  the  performance  of  all  surreal  ope- 
rationa  the  surgeon  is  bound  to  bring  at  least 


ordinary  skill  and  knowledge.  He  must 
apply  without  mistake  whA  is  settled  in  his 
profession.  He  must  possess  and  practically 
exercise  that  degree  and  amount  of  know- 
ledge and  science  which  the  leading  authori- 
ties have  pronounced  as  the  result  of  their 
researches  and  experience  up  to  the  time,  or 
within  a  reasonable  time  betore  the  issue  or 
question  to  be  determined  is  made.  Elwell, 
Mal-Pract.  55.  Many  oases,  both  English 
and  American,  have  occurred,  illustrating  the 
nature  and  extent  of  this  liability.  8  East, 
347 ;  2  Wils.  259  ;  1  H.  Blackst.  61 ;  Wright, 
Ohio,  466  J  22  Penn.  St.  261 ;  27  N.  H.  &0; 
13  B.  Monr.  Ky.  219. 

MALA  PROHIBITA  (Lat.).  Those 
things  which  are  prohibited  by  law,  and  there- 
fore unlawful. 

A  distinotion  was  formerly  made,  in  respect  of 
oontraots,  between  mala  prohihita  and  mala  in  ««/ 
but  that  di8tincti(»n  ha«  been  exploded,  and  it  te 
now  established  that  when  the  provisions  of  aa  aot 
of  the  legislature  have  for  their  object  the  proteo- 
tion  of  the  public,  it  makes  no  difference  with  re- 
spect to  contracts  whether  the  thing  be  prohibited 
absolutely  or  under  a  penalty.  5  Bamew.  A  Aid. 
335,  340;  10  Bamew.  A  C.  98;  8  Stark.  61;  13 
Pick.  Mass.  518 ;  2  Bingh.  ir.  c.  636,  646.  The  dis- 
tinction is,  however,  important  in  criminal  law  in 
some  cases  with  reference  to  the  question  of  intent. 
See  Intent;  1  Bishop,  Crim.  Law,  {  2157. 

MALB.  Of  the  masculine  sex;  of  the 
sex  that  begets  young;  the  sex  opposed  to 
the  female. 

BSAIiEDICTION  (Lat.).  In  Scclesiaa- 
tical  Law.  A  curse  which  was  anciently 
annexed  to  donations  of  lands  made  to 
churches  and  religious  houses,  against  those 
who  should  violate  their  rights. 

MALEFACTOR  (Lat.).  He  who  has 
been  guilty  of  some  crime ;  in  another  sense, 
one  who  has  been  convicted  of  having  com- 
mitted a  crime. 

MALEFICIUM  (Lat.).    In  CIyU  Law. 

Waste;  damage;  torts;  injury.     Dig.  5. 18. 1. 

MALFBASANCB.  The  unjust  per- 
formance of  some  act  which  the  party  haa  no 
ri^t,  or  which  he  had  oontraoted  not,  to  do. 
It  differs  from  misfeasance  and  nonfeasance, 
which  titles  see.  See  1  Chitty,  Pract  9 ;  1 
Chitty,  Plead.  134. 

MALICB.     In  Criminal  Law.     The 

doing  a  wrongful  act  intentionally  without 
just  cause  or  excuse.    4  Bamew.  &  C.  255 ; 
9  Mete.  Mass.  104. 
A  conscious  violation  of  the  Saw,  to  the 

rejudice  of  another.    9  Clark  &,  F.  Hou.  L. 

21. 

Malice  is  never  understood  to  denote  general 
malevolence  or  unkind ncss  of  heart,  or  enmity  to- 
ward a  particular  individual,  but  it  signifies  rather 
the  intent  from  which  flows  any  unlawful  and  in- 
jurious act  committed  without  legal  justification. 
15  Pick.  Mass.  337 ;  9  Mete.  410;  4  Ou.  14;  33  Me. 
.^31;  7  Ala.  n.  s.  728;  2  Dev.  No.  C.  425;  2  Rich. 
So.  C.  179;  1  Ball.  Penn.  335;  4  Mas.  C.  C.  115; 
1  Den.  Ct.  Cas.  63 ;  B.uss.  &  R.  26,  465 ;  1  Mood. 
Cr.  Cas.  93.  It  is  not  confined  to  the  intention  of 
doing  an  injury  to  any  particular  person,  but  ex. 
tends  to  an  evil  design,  a  oormpt  and  wioked  notion 
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against  some  one  at  the  time  of  oommitting  the 
orime :  as,  if  A  intending  to  poison  B,  conceals  a 
quantity  of  poison  in  an  apple  and  pnts  it  in  the 
way  of  B,  and  C,  against  whom  he  has  no  ill  will, 
and  who,  on  the  contrary,  is  his  friend,  happens  to 
eat  it  and  dies,  A  will  be  guilty  of  murdering  G 
with  malice  aforethought.  Bacon,  Mux.  Reg.  15; 
2  Chitty,  Crim.  Law,  727;  3  id.  1104. 

Express  malice  exists  when  the  party 
evinces  an  intention  to  commit  the  crime.  3 
Bulstr.  17  L 

Implied  malice  is  that  inferred  by  law 
from  the  facts  proved.  11  Uumphr.  Teno. 
172;  6  Blackf.  Ind.  299 ;  1  East,  PI.  Cr.  371. 

It  is  implied  in  every  case  of  intentional 
homicide ;  and  the  fact  of  killing  bein^  first 
proved,  all  the  circumstances  of  accident, 
necessity  or  informality  are  to  be  satisfac- 
torily established  by  the  party  charged,  unless 
they  arise  out  of  the  evidence  produced  against 
him  to  prove  the  homicide,  and  the  circum- 
stances attending  it.  If  there  are,  in  fact, 
circumstances  of  justification,  excuse,  or  pal- 
liation, such  proof  will  naturally  indicate 
them.  But  where  the  fact  of  killing  is  proved 
by  satisfactory  evidence,  and  there  are  no  cir- 
cumstances disclosed  tendine  to  show  justifi- 
cation or  excuse,  there  is  notning  to  rebut  the 
natural  presumption  of  malice.  It  is  material 
to  the  just  understanding  of  this  rule  that  it 
applies  only  to  cases  where  the  killing  is 
proved  and  nothing  furtJier  is  shown;  for  if 
the  circumstances  disclosed  tend  to  extenuate 
the  act,  the  prisoner  has  the  full  benefit  of 
such  facts.  9  Mete.  Mass.  93 ;  5  Cush.  Mass. 
295 ;  3  Qray,  Mass.  463. 

3.  It  is  a  general  rule  that  when  a  man 
commits  an  act,  unaccompanied  by  any  cir- 
cumstances justifying  its  commission,  the  law 
presumes  he  has  acted  advisedly  and  with  an 
intent  to  produce  the  consequences  which 
have  ensued.  And  therefore  the  intent  to  kill 
is  conclusively  inferred  from  the  deliberate 
violent  use  of  a  deadly  weapon.  9  Mete. 
Mass.  103 ;  5  Cush.  Mass.  305.  See3  Maule 
&  S.  15  ;  1  Russ.  &  R.  Cr.  Ca.«».  207 :  1  Wood. 
Cr.  Cas.  263 ;  1  East,  PL  Cr.  223, 232,  340 ; 
16  Viner,  Abr.  506. 

In  Torts.  The  doing  any  act  injurious  to 
another  without  a  just  cause. 

4.  This  term,  as  applied  to  torts,  does  not  neces- 
sarily mean  that  which  must  proceed  from  a  spite- 
ful, malignant,  or  revengeful  disposition,  but  a  con- 
duct injurious  to  another,  though  proceeding  from 
an  ill-regulated  mind  not  sufBciently  cautious  before 
it  occasions  an  injury  to  another.  11  Berg.  A  R. 
Penn.  39, 40.  Indeed,  in  some  cases  it  seems  not  to 
require  any  intention  in  order  to  make  an  act  mali- 
cious. When  a  slander  has  been  published,  there- 
fore, the  proper  question  for  the  jury  is,  not  whether 
the  intention  of  the  publicatipn  wus  to  injure  the 
plaintiflf,  but  whether  the  tendency  of  the  matter 
published  was  so  injurious.  10  Bamew.  &.  C.  472. 
Again,  take  the  common  case  (>f  an  offensive  trade., 
the  melting  of  tallow,  for  instnnco :  such  trade  is  not 
itself  unlawful,  but  if  carried  on  to  the  annoyance 
of  the  neighboring  dwellings,  it  becomes  unlawful 
with  respect  to  them,  and  their  inhabitants  may 
maintain  an  action,  and  may  charge  the  act  of  the 
defendant  to  be  malicious.     3  Bamew.  A  C.  5S4. 

MALICE  AFORETHOUQHT.  Wicked 
purpose.    These  words  in  the  description  of 


murder  do  not  imply  deliberation,  or  the  lapse 
of  considerable  time  between  the  malicious 
intent  to  take  and  the  actual  execution  of 
that  intent,  but  rather  denote  purpose  and 
design  in  contradistinction  to  accident  and 
mischance.  5  Cush.  Mass.  306.  And  see  8 
Carr.  &  P.  616 ;  2  Mas.  C.  C,  60 ;  1  Dev.  & 
B.  No.  C.  121,  163 ;  6  Blackf.  Ind.  299 ;  3 
Ala.  N.  s.  497. 

These  words  distinguish  an  indictment  for 
murder  from  one  for  mantilaughter,  Yelv. 
205  ;  1  Chitty,  Crim.  Law,  242,  and  must  be 
used  in  charging  the  crime  where  malice 
aforethought  is  necessary  to  its  commission. 
1  East,  PI.  Cr.  402 ;  2  Mae.  C.  C.  91. 

MALICIOUS  ABANDONMENT.  The 

forsaking  without  a  just  cause  a  husband  by 
the  wife,  or  a  wife  by  her  husband.  See 
Abandonment;  Ditorce. 

MALICIOUS  ARREST.  A  wanton 
arrest  made  without  probable  cause  by  a  regu- 
lar process  and  proceeding.  See  Malicious 
Prosecution. 

MALICIOUS  INJUR7.  An  iniury 
committed  wilfully  and  wantonly,  or  without 
cause.  1  Chitty,  Gen.  Pr.  136.  See  Wharton, 
Crim.  Law,  226  ei  seq.^  as  to  malice.  See  4 
Sharswood,  Blackst.  Comm.  143,  198,  199, 
200,  206 ;  2  Russell,  Crimes,  644,  547. 

MALICIOUS  MISCHIEF.  An  exprea- 

sion  applied  to  the  wanton  or  reckless  destruc- 
tion of  property,  and  the  wilful  perpetration 
of  injury  to  the  person. 

The  word  malicious  is  not  sufficiently  de- 
fined as  the  wilfully  doing  of  any  act  prohi- 
bited bylaw,  and  for  which  the  defendant  has 
no  lawful  excuse.  In  order  to  a  conviction  of 
the  offence  of  malicious  mischief,  the  jury 
must  be  satisfied  that  the  injury  was  done 
either  out  of  a  spirit  of  wanton  cruelty  or  of 
wicked  revenge.  Jacob,  Law  Diet.  Mischief, 
Maliciotis;  Alison,  Scotch  Law,  448 ;  3  Cush. 
Maes.  558 ;  2  Mete.  Mass.  21 ;  3  Dev.  &  B. 
No.  C.  130 ;  6  Ired.  No.  C.  3G4 ;  8  Leigh,  Va. 
719 ;  3  Me.  177. 

MALICIOUS    PROSECUTION.      A 

wanton  prosecution  made  by  a  prosecutor  in 
a  criminal  proceeding,  or  a  plaintiff  in  a  civil 
suit<,  without  probable  cause,  by  a  regular 
process  and  proceeding,  which  me  facta  did 
not  warrant,  as  appears  by  the  result. 

3*  Where  the  defendant  commenced  a  crtmt> 
nal  prosecution  wantonly,  and  in  other  re- 
spects against  law,  he  will  be  renponaible. 
Addis.  Penn.  270 ;  12  Conn.  219.  The  prose- 
cution of  a  civil  suit  J  when  ntalicious,  is  a 
good  cause  of  action,  even  when  there  has 
been  no  arrest.  I  Pet.  C.  C.  210;  11  Conn. 
582 ;   1  Wend.  N,  Y.  345.     See  1  Penn.  235. 

3.  The  action  lies  against  the  prosecutor, 
and  even  against  a  mere  informer,  when  the 
proceedings  are  malicious.  9  Ala.  367.  But 
grand  jurors  are  not  liable  to  an  action  for  a 
malicious  prosecution  for  information  given 
by  them  to  their  fellow- jurors,  on  which  a 
prosecution  is  founded.  Hard.  Ky.  556.  Such 
action  lies  against  a  plaintiff  in  a  civil  action 
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who  maliciously  sues  out  the  writ  and  prose- 
cutes  it,  16  Pick.  Mass.  453 ;  but  an  action 
does  not  lie  against  an  attorney  at  law  for 
bringing  the  action,  when  regularly  employed. 
16  Pick.  Mass.  478.     See  6  Pick.  Mass.  193. 

4*  There  must  be  malice  and  want  of  pro- 
bable cause.  1  Wend.  N.  Y.  140,  345 ;  7 
Cow.  N.  Y.  281;  2  P.  A.  Browne,  Penn. 
Appx.  xlii. ;  Cooke,  Tenn.  90 ;  4  Litt.  Ky. 
334 ;  3  Gill  A  J.  Md.  377  ;  1  Nott  &  M'C.  So. 
C.  36:  2  id,  54,  143;  12  Conn.  219 ;  3  Call. 
Va.446;  3  Mas.  C.  C.  112.     See  Malice. 

The  proceedings  under  which  the  original 
prosecution  or  action  was  held  must  nave 
Deen  regular,  in  the  ordinary  course  of  jus- 
tice, and  before  a  tribunal  having  power  to 
ascertain  the  truth  or  falsity  of  the  charge 
and  to  punish  the  supposed  offender,  the  now 
plaintiff.  3  Pick.  Mass.  379,  383.  When  the 
proceedings  are  irregular,  the  prosecutor  is  a 
trespasser.     3  Blackf.  Ind.  210. 

5*  The  malicious  prosecution  or  action  must 
be  ended,  and  the  nlaintiff  must  show  it  was 
^undless,  either  t>y  his  acquittal  or  by  ob- 
taining a  final  judgment  in  his  favor  in  a  civil 
action.  1  Root,  Conn.  553 ;  1  Nott  &  M'C. 
So.  C.  36 ;  2  id.  54,  143  ;  7  Cow.  N.  Y.  715 ; 
2  Dev.  &  B.  No.  C.  492. 

The  remedy  for  a  malicious  prosecution  is 
an  action  on  the  case  to  recover  damages  for 
the  injury  sustained.  5  Stew.  &  P.  Ala.  3G7 ; 
2  Conn.  700;  11  Mass.  500;  6  Me.  421;  3 
Gill  &  J.  Md.  377.     See  Case. 

See,  generally,  Buller,  Nisi  P.  11 ;  1  Sannd. 
228;  12  Mod.  208;  1  Tenn.  493-551;  Bacon, 
Ahr,  Actions  on  the  Case  (H.) ;  Bouvier,  Inst 
Index. 

ICALUM  IN  8E  (Lat.).    Evil  in  itself. 

An  offsnee  malum  in  »e  is  one  ^rhich  ia  natnrally 
evil,  u  murder,  theft,  and  the  like;  offences  at 
common  law  are  generally  mala  in  ««.  An  offence 
malnt  prohibitum f  on  the  contrary,  is  not  naturally 
sa  evi],  bat  beeomea  so  in  eonsequenoe  of  its  being 
forbidden :  aa  playing  at  games  which,  being  inno- 
ent  before,  have  become  nnlawfal  in  consequence 
of  being  forbidden.  See  Baoon,  Abr.  A$9ump9%i 
(a);  Mala  PaoHiBrrA. 


Ill  will.  In  some  an- 
cient records  this  word  signifies  malicious 
practices,  or  crimes  and  misdemeanors. 

1CAI.VBR8ATION.  In  French  Law. 
This  word  is  applied  to  all  punishable  faults 
oommitted  in  the  exercise  of  an  office,  such 
as  corruptions,  exactions,  extortions,  and  lar- 
Genj.    Merlin,  Rupert. 

MAH.  A  human  being.  A  person  of  the 
mule  sex.  A  male  of  the  human  species  above 
the  age  of  puberty. 

In  its  most  extended  tense  the  term  includes  not 
only  the  adult  male  sex  of  the  human  species,  but 
women  and  children:  examples:  "of  offences 
■gainst  man,  some  are  more  immediately  against 
the  king,  others  more  immediately  against  the  ««/>- 
/Kt"  Hawkins,  PL  Cr.  b.  1,  c  2,  s.  1.  "  Offences 
sgaiBSt  the  life  of  wuin  come  under  the  general 
oeme  of  homieidey  which  in  our  law  signifies  the 
kiUing  of  a  man  by  a  man,"    Id.  book  1,  c.  8,  s.  2. 

It  was  considered  in  the  civil  or  Roman  law  that 
although  wutn  and  per§on  are  synonymous  in  gram- 
r,  they  had  a  different  acceptation  in  law :  all 


persons  were  men,  but  all  men — for  example,  slavi 
were  not  persons,  but  things.    See  Barrington,  Stat 
216,  note. 

MANAGER.  A  person  appointed  or 
elected  to  manage  the  affairs  of  another.  A 
term  applied  to  those  officers  of  a  corporation 
who  are  authorized  to  manage  its  anairs.  1 
Bouvier,  Inst.  n.  190. 

One  of  the  persona  appointed  on  the  part 
of  the  house  of  representatives  to  prosecute 
impeachments  before  the  senate. 

it*  In  banking  corporations  these  officers 
are  commonly  calied  directors,  and  the  power 
to  conduct  the  affairs  of  the  company  is  vested 
in  a  board  of  directors.  In  other  private  cor- 
porations, such  as  railroad  companies,  canal 
and  coal  companies,  and  the  like,  these  officers 
are  called  managers.  Being  agents,  when  their 
authority  is  limited,  they  have  no  power  to 
bind  their  principal  beyond  such  authority. 
17  Mass.  29 ;  1  Me.  81. 

9m  In  England  and  Canada  the  chief  execu- 
tive officer  of  a  branch  bank  is  called  a  man- 
ager. His  duties  are  those  of  our  presidents 
and  cashiers  combined.  His  signature  is 
necess&ry  to  every  contract  binding  on  the 
bank,  except  entries  in  the  pass-books  of  cus- 
tomers. He  indorses  bills,  signs  bills  of  ex- 
change and  drafts,  and  conducts  the  corre- 
spondence of  the  bank.  He  is  under  the  con- 
trol of  the  board  of  directors  of  the  bank,  and 
there  is  usually  a  local  or  branch  board  of  di- 
rectors, at  which  he  acts  as  presiding  officer. 
Sewell,  Bank. 

MANBOTK  A  compensation  paid  the 
relations  of  a  murdered  man  by  the  murderer 
or  his  friends. 

•  

MANCIPrCTM.  The  power  acquired  over 
a  freeman  by  the  mancipation 

To  form  a  clear  conception  of  the  true  import  of 
the  word  in  the  Roman  Jurisprudence,  it  is  neces- 
sary to  advert  to  the  four  distinct  powers  which 
were  exercised  by  the  pater  famiHa;  viz.:  the 
manuM.  or  martial  power ;  the  mancipxum,  resulting 
from  the  mancipation  or  alienatio  per  an  et  libram, 
of  a  freeman  ,*  the  (Dominica  potettaa,  the  power  of 
the  master  over  his  slaves,  and  the  patria  poieatas, 
the  paternal  power.  When  the  pater /amiliat  sold 
his  son,  venum  dare^  mancipare,  the  paternal  power 
was  succeeded  hy  the  maneipivm,  or  the  power  ae- 
quired  by  the  purchaser  over  the  person  whom  he 
held  «n  maneipiof  and  whose  condition  was  assimi- 
lated to  that  of  a  slave.  What  is  most  remarkable 
is,  that  on  the  emancipation  from  tho  maneipivm 
he  fell  back  into  the  paternal  power,  which  was  not 
entirely  exhausted  until  he  nad  been  sold  three 
times  by  the  pater  familiaa.  Si  pater  Jilinm  ter 
venum  duit,  filixu  a  patre  liber  eato,  Gaius  speaks 
of  the  maneipatio  as  imaginaria  quasdam  venditio, 
because  in  his  times  it  was  only  resorted  to  for 
the  purpose  of  adoption  or  emancipation.  See 
Adoption;  Pater  Familias;  1  Ortolan,  112  et 
aeq. 

MANDAMUS.  In  Practice.  This  is  a 
high  prerogative  writ,  usually  issuing  out  of 
the  highest  court  of  eeneral  jurisdiction  in  a 
state,  in  the  name  of  we  sovereignty,  directed 
to  any  natural  person,  corporation,  or  inferior 
court  of  judicature  within  its  jurisdiction, 
requiring  them  to  do  some  particular  thing 
therein  specified,  and  which  appertains  to 
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their  office  or  duty.  3  Blackstone,  Comm. 
110;  4  Bacon,  Abr.  496  5  Opinion  of  Mar- 
shall, Ch.  J.,  in  Marbury  vs.  Madison;  1 
Cranch^  137,  168. 

3.  Its  use  is  well  defined  by  Lord  Jtfan^ 
field,  Gh.  J.,  in  Rex  V9.  Barker,  3  Burr.  1265 : 
''*  It  was  introduced  to  prevent  disorder  from 
a  failure  of  justice  and  defect  of  police. 
Therefore  it  ought  to  be  used  upon  all  occa- 
sions when  the  law  has  established  no  specific 
remedy,  and  where  in  justice  and  good  gov- 
ernment there  ought  to  be  one.''  '*  If  there 
be  a  right,  and  no  other  specific  remedy,  this 
should  not  be  denied."  The  same  principles 
are  declared  by  Lord  Ellenboraugh,  Ch.  J.,  in 
Rex  V8,  Archbishop  of  Canterbury,  8  East, 
219.  See  6  Ad.  &  E.  321.  The  writ  of  marir 
damns  is  the  supplementary  remedy  when 
the  party  has  a  clear  right,  and  no  other 
appropriate  redress,  in  order  to  prevent  a 
failure  of  justice.  12  Petersdorff,  Abr.  438 
(309).  It  is  the  absence  of  a  specific  legal 
remedy  which  gives  the  court  jurisdiction,  2 
Selwyn,  Nisi  P.  Mandamus;  29  Penn.  St. 
131 ;  32  id,  219 ;  34  id.  496 ;  41  Me.  15 ;  2 
Pat.  &  H.  Va.  385 ;  but  the  party  must  have 
a  perfect  legal  right.  27  Mo.  2^5;  11  Ind. 
205 ;  20  111.  525 ;  25  Barb.  N.  Y.  73 ;  2  Dutch. 
N.  J.  135 ;  3  Cal.  167. 

3.  The  remedy  extends  to  the  control  of 
all  inferior  tribunals,  corporations,  public 
officers,  and  even  private  persons  in  some 
cases.  But  more  generally  the  English  court 
of  king's  bench,  from  which  our  practice  on 
the  subject  is  derived,  declines  to  interfere 
by  mandamus  to  require  a  specific  perform- 
ance of  a  contract  when  no  public  right  is 
concerned.  Angell  &  A.  Corp.  761 ;  2  Term, 
260;  6  East,  356;  Bacon,  Abr.  Mandamus; 
28  Vt.  587,  592. 

It  is  a  proper  remedy  to  compel  the  per- 
formance of  a  specific  act  where  the  act  is 
ministerial  in  its  character,  12  Pet.  524 ;  34 
Penn.' St.  293 ;  26  Ga.  665 ;  7  Iowa,  186,  390 ; 
but  where  the  act  is  of  a  discretionary,  6  How. 
92;  11  id,  272;  17  id.  284;  12  Cush.  Mass. 
403 ;  20  Tex.  60 ;  10  Cal.  376 ;  5  Harr.  Del. 
108;  12  Md.  329;  4  Mich.  187;  5  Ohio  St. 
528,  or  judicial  nature,  14  La.  Ann.  60 ;  7  Cal. 
130 ;  18  B.  Monr.  Ky.  423 ;  7  Ell.  &  B.  366, 
it  will  lie  onlv  to  compel  action  generally,  11 
Cal.  42 ;  30  Xla.  n.  s.  49 ;  28  Mo.  259 ;  and 
where  the  necessity  of  acting  is  a  matter  of 
discretion,  it  will  not  lie  ev^n  to  compel  ac- 
tion.   6  How.  92;  5  Iowa,  380. 

4*  This  remedy  will  be  applied  to  compel 
a  corporation  or  public  officer,  14  La.  Ann. 
265;  41   Me.  15;  3  Ind.  452;  see  7  Gray, 
Mass.  280,  to  pay  money  awarded  against 
them  in  pursuance  of  a  statute  duty,  where  , 
no  other  specific  remedy  is  provided,  6  Ad.  & 
E.  335 ;  8  id.  438, 910 ;  34  Penn.  St.  496;  but  | 
if  debt  will  lie,  and  the  partv  is  entitled  to  exe- 
cution, mandamus  will  not  be  allowed.    Red- 1 
field,  Railw.  2  1^6,  and  cases  cited  in  notes. 
But  mandamus  will  not  be  granted  to  enforce 
a  matter  of  contract  or  right  upon  which  an 
action  lies  in  the  common-law  courts,  as  to 
enforce  the  duty  of  common  carriers,  7  Dowl. 


Pari.  Cas.  566,  or  where  the  proper  remedy 
is  in  equity.  3  Term,  646;  16  Mees.  &  W . 
Exch.  451.  But  where  compensation  is 
claimed  for  damages  done  under  a  statute, 
mandamus  is  the  proper  remedy.  2  Railw. 
Caa.  1;  Redfield,  Railw.  {  196,  pt.  3,  4,  and 
notes  and  cases  cited. 

5*  Mandamus  is.  the  appropriate  remedy 
to  compel  corporations  to  produce  and  allow 
an  inspection  of  their  booxs  and  records,  at 
the  suit  of  a  corporator,  where  a  oontroverpy 
exists  in  which  such  inspection  is  material  to 
his  interest.  2  Strange,  1223 ;  3  Term,  141 ; 
4  Maule  &  S.  162. 

It  lies  to  compel  the  performance  by  a  cor- 
poration of  a  variety  of  specific  acts  within 
the  scop6  of  its  duties.  34  Penn.  St.  496; 
26  Ga.  665 ;  2  Mete.  Ky.  56. 

It  is  the  common  remedy  for  restoring  per- 
sons  to  corporate  offices,  of  which  they  are 
unjustly  deprived:  the  title  to  the  ofllce 
having  been  before  determined  by  proceeding 
by  quo  warranto.  1  Burr.  402 ;  1  Ld.  Raym. 
426 ;  1  Salk.  314;  2  Head,  Tenn.  650.  And 
see  the  cases  fully  reviewed  in  Redfield, 
Railw.  i  197,  pi.  5,  nn.  9-14. 

6«  This  remedy  must  be  sought  at  the 
earliest  convenient  time  in  those  cases  where 
important  interests  will  be  affected  by  the 
delay.  12  Q.  B.  448.  But  it  is  often  neces- 
sary to  delay  in  order  to  determine  definitely 
the  rights  and  injuries  of  the  seven^l  parties 
concerned.  Parke's  ex  parte,  9  Dowl.  Pari. 
Cas.  614;  4  Q.  B.  877. 

It  is  no  sufficient  answer  to  the  application 
that  the  party  is  also  liable  to  indictment  for 
the  act  complained  of.  2  Railw.  Cas.  599 ; 
3  Q.  B.  528.  And  where  a  railway  company 
attempted  to  take  up  their  rails,  they  were  re- 
quired by  mandamus  to  restore  them,  notwith- 
standing they  were  also  liable  to  indictment, 
that  being  regarded  a  less  efficacious  remedy. 
Abbott,  Ch.  jT,  2  Bamew.  &  Aid.  646.  But 
mandamus  will  always  be  denied  when  there 
is  other  adequate  remedy.     11  Ad.  &  E.  69 ; 

1  Q.  B.  288;  Redfield,  Railw.  J  199,  and 
cases  cited  in  notes. 

It  is  not  a  proper  proceeding  for  the  oor- 
rection  of  errors  of  an  inferior  court.  13  Petb 
279,  404 ;  18  Wend.  N.  Y.  79 ;  13  La.  Ann. 
481 ;  7  Dowl.  &  R.  334.  Indeed,  by  statute 
6  &  7  Vict.  ch.  67,  {  2,  the  decisions  of  the 
English  courts  upon  proceedings  in  manda- 
mus may  be  revised  on  writ  of  error,  and 
upon  principle  a  writ  of  error  will  lie  when 
the  decision  is  made  to  turn  upon  a  question 
of  law,  and  not  upon  discretion  merely.  Red:" 
field,  Railw.  J  200,  and  notes. 

Y.  The  writ  is  not  demandable,  as  matter 
of  right,  but  is  to  be  awarded  in  the  discre- 
tion of  the  court.     1  Term,  331, 396, 404, 425  ; 

2  id.  336 ;  Redfield,  Railw.  441,  i  190,  and 
cases  cited  in  notes. 

The  power  of  granting  this  writ  in  Eng^ 
land  seems  originally  to  nave  been  exercised 
by  the  court  of  chancery,  as  to  all  the  in- 
ferior courts,  but  not  as  to  the  king's  bench. 
1  Vern.  Ch.  175 ;  Angell  &  A.  Corp.  2  697, 
But  see  2  Bamew.  &  Aid.  646 ;  2  Maule  &  S. 
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80 ;  3  Aid.  &  E.  416.  But  for  a  great  num- 
ber of  years  the  granting  of  the  prerogative 
writ  of  mandamus  has  been  confined  in  Eng- 
land to  the  court  of  king's  bench. 

8«  In  the  United  States  the  writ  is  gene- 
rftUj  issued  by  the  highest  court  of  judica- 
ture having  jurisdiction  at  law.  34  Penn.  St. 
496 ;  20  lU.  625. 

The  thirteenth  section  of  the  act  of  con- 
gress of  Sept.  24,  1789,  gives  the  supreme 
court  power  to  issue  writs  of  mandamus,  in 
esses  warranted  by  the  principles  and  usages 
of  law,  to  any  courts  appointed  or  paeons 
hulding  office  under  the  authority  of  the 
United  States.  The  issuing  of  a  mandamus 
to  courts  is  the  exercise  of  an  appellate  juris- 
diction, and,  therefore,  constitutionally  vested 
in  the  supreme  court ;  but  a  mandnmus  di- 
rected to  a  public  officer  belongs  to  original 
jurisdiction,  and,  by  the  constitution,  the  ex- 
ercise of  ori^nal  jurisdiction  by  the  supreme 
court  is  restricted  to  certain  specified  cases, 
which  do  not  comprehend  a  mandamus.  The 
latter  clause  of  the  above  section,  authorizing 
this  writ  to  be  issued  by  the  supreme  court,  to 
persons  holding  office  under  the  authority  of 
the  United  States,  is,  therefore,  not  warranted 
by  the  constitution,  and  void.  1  Cranch,  175. 
See  5  Pet.  190;  13  td.  279,  404;  5  How.  103. 

The  circuit  courts  of  tlie  United  States  may 
al50  issue  writs  of  mandamus ;  but  their  power 
in  this  particular  is  confined  exclusively  to 
taose  cases  in  which  it  may  be  necessary  to 
the  exercise  of  their  jurisdiction.  7  Cranch, 
5W;  8  Wheat.  598;  1  Paine,  C.  C.  453. 

9.  The  mode  of  proceeding  in  obtaining 
the  writ  is:  first,  to  demand  of  the  party  to 
perform  the  act.  And  it  would  seem  that  the 
party  should  be  made  aware  of  the  purpose 
of  the  demand.  3  Ad.  it  £.  217,  477.  The 
refusal  must  be  of  the  thinz  demanded,  and 
not  of  the  right  merely.  5  Barnew.  &  Ad. 
978.  The  refusal  should  be  absolute  and  un- 
qualified ;  but  it  may  be  by  silence  only.  But 
the  party  should  understand  that  he  is  re- 
quired to  perform  the  duty  upon  pain  of  the 
legal  redress  being  resorted  to  without  fur^ 
ther  delay.  4  Railw.  Cas.  112.  But  any  ex- 
ception to  the  demand  should  be  taken  as  a 
preliminary  question.  10  Ad.  &  £.  531 ;  Red- 
field,  Railw.  I  190,  and  notes. 

The  application  for  a  mandamus  may  be 
by  motion  in  court,  and  the  production  of  ex 
parU  affidavits,  in  support  of  the  facts  al- 
leged; in  which  case  an  alternative  writ 
issues,  as  matter  of  course,  generally,  and  the 
case  is  heard  upon  the  excuse  alleged  in  the 
return  to  the  alternative  writ.  See  2  Mete. 
K?.  56.  Or  the  party  may  apply  for  the  writ 
by  formal  petition,  setting  forth' the  grounds 
in  detail,  m  which  case  the  merits  of  the 
question  are  determined  upon  the  traverse 
of  the  petition,  instead  of  the  traverse  of  the 
return  to  the  alternative  writ  9  Ohio  St. 
699.  And  in  either  form,  if  the  application 
prevails,  a  peremptory  mandamus  issues ;  the 
cmly  proper  or  admissible  return  to  which  is  a 
certificate  of  compliance  with  its  requisitions, 
without  further  excuse  or  delay.  Hodges  on 
Railw.  64(M)44 ;  1 Q.  B.  616 ;  1  Iowa,  179. 


lO.  The  English  practice  is,  that  if  the 
first  writ  is  denied,  even  on  the  ground  of 
defects  in  the  affidavits,  not  to  permit  a  second 
application  to  be  made.  8  Aid.  &  E.  413.  So, 
also,  if  it  fail  for  other  defects  of  form.  But 
a  more  liberal  practice  obtains  in  the  Ameri- 
can courts.    Redfield,  Railw.  {  190,  notes. 

Costs  rest  in  the  discretion  of  the  court. 
In  the  English  courts  they  are  allowed  when 
the  application  fails,  but  not  always  when  it 
prevails.  Redfield,  Railw.  i  190,  n.  8.  The 
more  just  rule  in  such  cases  is  to  allow  costs 
to  the  prevailing  party,  unless  there  is  some 
special  reason  for  denying  them ;  and  this 
rule  now  generally  prevails.  8  Ad.  &  E.  901 , 
905 ;  5  id.  804 ;  1  Q.  B.  636,  751 ;  6  Eng.  L. 
&  Eq.  267. 

11*  By  the  recent  Common-Law  Procedure 
Act,  17  &  18  Vict.  c.  125,  any  party  re- 
quiring any  order  in  the  nature  ol  specific 
performance  may  commence  his  action  in 
anyof  the  superior  courts  of  common  law, 
in  Westminster  Hall,  except  in  replevin  and 
ejectment,  and  may  indorse  upon  the  writ 
and  copy  to  be  served  that  he  will  claim  a 
writ  of  mandamus,  and  may  renew  the  claim 
in  his  declaration,  and  if  the  writ  is  awarded 
in  the  final  judgment  in  the  case,  it  will  issue 
peremptorily  in  the  first  instance.  The  form 
of  this  statutory  mandamus  is  very  brief, 
and  its  execution  is  enforced  by  attachment. 
The  prerogative  writ  of  manaamus  is  still 
retained  in  the  English  practice :  but  it  is  ob- 
vious that  the  foregoing  statute  must  have 
very  essentially  abridged  its  use,  as  well  as 
that  of  decrees  in  chancery,  for  specific  per- 
formance.  See  8  EU.  &  B.  512;  Redfield. 
Railw.  i  190,  pi.  8. 

Controvertea  questions  of  fact,  arising  in 
the  trial  of  applications  for  mandimus  in  the 
English  practice,  are  referred  to  the  deter- 
mination of  a  jury.  1  Railw.  Cas.  377 ;  2  id, 
711 ;  8  Ell.  k  B.  512;  1  East,  114.  By  the 
American  practice,  questions  of  fact,  in  ai> 
plications  for  mandamus,  are  more  commonly 
tried  by  the  court.    2  Mete.  Ky.  56. 

MANDANT.  The  bailor  in  a  contract 
of  mandate. 

MANDATAR7,     MANDATARIUS. 

One  who  undertakes  to  perform  a  mandate. 
Jones,  Bailm.  53. 

MANDATB.  A  judicial  command  or 
precept  issued  by  a  court  or  magistrate, 
directing  the  proper  officer  to  enforce  a  judg- 
ment, sentence,  or  decree.  Jones,  Bailm. 
52. 

A  bailment  of  property  in  regard  to  which 
the  bailee  engages  to  do  some  act  without 
reward.     Story,  Bailm.  2  137. 

The  eontraot  of  mandate  in  the  civil  law  is  not 
limited  to  personal  property,  nor  does  it  require  a 
delivery  of  personal  property  when  it  relates  to 
that  Pothier,  de  Mand.  n.  1 ;  La.  Civ.  Code,  2964- 
2964.  It  is,  however,  restricted  to  tbinn^  of  a  ner> 
sonal  nature  at  common  law,  and  of  these  tnere 
must  be  a  delivery,  actual  or  constructive.  Story, 
Bailm.  ^  142 ;  3  Strobh.  So.  C.  343. 

Mandates  and  deposits  closely  resemble  eaeh 
other:  the  distinotion  beini;:  that  in  mandates  the 
oare  and  "errioe  are  the  principal,  and  the  cnitodj 
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the  accessory ;  while  in  deposits  the  custody  is  the  show  it.  3  East,  192 ;  4  Esp.  165  ;  2  Ad.  A 
principal  thing,  and  the  care  and  service  are  merely  ,  E.  80 ;  10  Watts,  Penn.  335.  See  3  Johns, 
accessory.    Story,  BaUm.  §  140.  |  jj.  Y.  170 ;  2  Wheat.  100 ;  7  B.  Monr.  Ky. 

3«  For  the  creation  of  a  mandate  it  is  661 ;  8  Humphr.  Tenn.  430. 
necessary,  —  first,  that  there  should  exist  j  In  Civil  Law.  The  instructions  which 
something,  which  should  be  the  matter  of  the  [  the  emperor  addressed  to  a  public  functionary, 
contract;  secondly,  that  it  should  be  done  and  which  were  to  serve  as  rules  for  his  con- 
gratuitously ;  ana,  thirdly,  that  the  parties  duct.  These  mandates  resembled  those  of 
should  voluntarily  intend  to  enter  into  the  the  proconsuls,  the  mandata  jurisdiction  and 
contract.  Pothier,  Pand.  1.  17,  t.  1,  p.  1,  2  were  ordinarily  binding  on  the  legates  or 
1 ;  Pothier,  de  Mandat,  c.  1,  2  2.  lieutenants  of  the  emperor  of  the  imperial 

There  is  no  particular  form  or  manner  of  provinces,  and  there  they  had  the  authority 
entering  into  the  contract  of  mandate  pre- ,  of  the  principal  edicts.  Savigny,  Dr.  Rom. 
scribed  either  by  the  common  law  or  by  the    c.  3,  J  24,  n.  4. 

civil  law,  in  order  to  give  it  validity.  It  may  MANDATOR.  The  person  employing 
be  verbal  or  in  writmg;  it.  may  be  express  another  to  perform  a  mandate.  Story,  Bailm. 
or  implied ;  it  may  be  m  solemn  form  or  in  j  133 ;  1  Brown,  Civ.  Law,  382 ;  Halif.  Anal, 
any  other  manner.      Story,   Bailm.  {   160.    Civ  Law  70 

The  contract  may  be  varied  at  the  pleasure  jiaNDAVI  BALUVO.  In  EngUsli 
of  the  parties.  It  may  be  absolute  or  con-  p,aotIce.  The  return  made  by  a  sheriff 
ditional,  general  or  special  tem^rary  or  per-  ^^^^  ^^  ^^  committed  the  exMution  of  a 
manent    W<)od,  C.v    La*    242;  1  Doma.    ^,5^  ^^      bailiff  of  a  liberty,  'who  haa  the 

^-  ?•  xo^'  ^'Mr^'  ® '  ^°*'*'''  ^^  """**"•  ,  right  to  «ec«te  the  writ       '       . 
c.  1,  2  3,  nn.  34-30.  ^ 

8.  The  mandatary,  upon  undertaking  his  I      MANHOOD.     In  Peudal  Law.     A 

trust  and  receiving  bin  article,  is  bound  to  term  denoting  the  ceremony  of  doing  homage 
perform  it  as  agreed  upon,  2  Ld.  Raym.  919;  1  ^1  ^^f  vassal  to  his  lord.  The  formula  used 
1  Taunt  523'  5  Barnew.  &  Aid.  117*  1  was  acrcnio  rM^cr  Aomo.  I  become  your  man. 
Sneed,  Tenn.  2i48 ;  6  Binn.  Penn.  308 ;  5  Fla.  2  Blackstone,  Comm.  54.  See  Homage. 
38,  and  is  responsible  only  for  gross  negli-  |  MANIA.  In  Medioal  Juriaprudenoe. 
gence,  2  Kent,  Comm.  4th  ed.  571-573 ;  1  This  is  the  most  common  of  all  the  lorms  of 
H.  Blackst.  158;  4  Barnew.  k  C.  345;  2  Ad.  &  recent  insanity,  and  consist*  of  one  or  l)oth 
E.  256;  16  How.  475;  3  Mas.  C.  C.  132;  14  I  of  the  following  conditions,  viz. :  intellectual 
Serg.  &  R.  Penn.  275;  17  Mass.  459;  2  aberration,  and  morbid  or  aflFective  obliquity. 
Hawks,  No.  C.  146  ;  8  Mete,  Mass.  91 ;  but  ,  in  other  words,  the  maniac  either  misapprehends 
in  considering  the  question  of  negligence,  the  true  relations  between  persons  and  things,  in 
regard  is  to  be  had  to  any  implied  under-  I  conseqnenceof  which  he  adopts  notions  manifestly 
taking  to  furnish  superior  skill  arising  from  !  al>8urd,  and  believes  in  occurrences  that  never  did 
the  known  ability  of  the  mandatary.    Story,    J»^.  °«^«^  «««!**  ^J^^^  P»"«'  ""^  ^"J*?^!? ?*\'r" 

20  Mart.  La.  68.  Whether  a  bank  is  liable  torting  medium,  or,  which  is  the  most  common 
for  neglect  of  its  agents  m  collecting  not^s,  .  fact,  both  these  conditions  may  exist  together,  in 
see  22  Wend.  N.  Y.  215  ;  3  Hill,  N.  x.  560 ;  i  which  case  their  relative  share  in  the  disease  may 
8  N.  Y.  459 ;  3  Hill,  So.  C.  77 ;  4  Rawle,  l  differ  in  snch  a  degree  that  one  or  the  other  may 
Penn.  384 ;  2  Gall.  C.  C.  565  ;  10  Cush.  Mass.  ^^J^^J  be  perceived  at  all.  According  as  the  in- 
583;  12  Conn.  303;  6  Harr.  &  J.  Md.  146;     **^"^^i"?^/,I  "J^*"?^  element  prevails,  the  disease  is 

41171.     AiAc      ini.oe       TT  J.         J         called  tnlelUctval  or  moral  mama.    Whether  the 

Whart.  105 ;  1  Pet.  25.    He  must  render  |  f^,^^^  i,  ^,,^,  ^^^^^y  ^^^^i^g  ^^  ^^  ^^^^^^ 

an  account  of  his  proceedings,  and  show  a    questioned,  less  from  any  dearth  of  facts  than 

compliance  with  the  conditions  of  the  bail-    from  some  fancied  metaphysical  incongruity.    The 

ment.     Story,  Bailm.  {{  191  ei  seq,  logical  consequence  of  the  doubt  is  that  in  the 

4.  The  dissolution  of  the  contract  may  be  '  absence  of  intellectual  disturbance  there  is  really 

by  renunciation   by  the  mandatary  before  I  ;<>*"«»"j*f'ri***"?™^^l'*''"'^®"P'''?^*°«?*^ 

commencing   the   execution  of  the   under- '  Jr*'''*'?^^-'^  F'^V**°'i^"""^.P*V^^i''^ 

^  X.-        n  %7         a.  TO-   tT    i.    ,je     i  »*     j   V  '  dition.    Affainst  all  such  reasoning  it  will  be  suf- 

«    oD^*  o  T^i  Jn     AnlS  '      T^^^ *    fic«n^  »»«"  ^<>  OPPOM  the  very  common  fact  that 

R.  38 ;  2  Ld.  Raym.  909 ;  22  Eng.  L.  &  Eq.     in  every  collection  of  the  insane  may  be  found 

501;  8  B.  Monr.  Ky.  415  ;  3  Fla.  38;  hy  revo"    many  who  exhibit  no  intellectual  aberration,  but 

cation  of  authority  by  the  mandator,  6  Pick,    in  whom  moral  disorders  of  the  roost  flagrant  kind 

Mass.  198 ;  5  Binn.  Penn.  316 ;  5  Term,  213 ;    prwent  a  marked  contrast  to  the  previous  chn- 


see  4  Taunt.  541 ;  16  East,  382;  by  the  death  "IJ*!  "*/  ^*^^^  ""^  "/''•         ,      .,. 

of  the  mandator   6  East   356  /  6  V  118 ;  ^,  ^T\h1  TaTtl^  Th'J  ^^^'irX^:i 

J  Ves.  *  B.  Lh.  Ir.  51 ;  Z  Mas.  t.  C.  244;  8  gome  notion  having  a  very  limited  influence  upon 

Wheat.  174 ;  by  death  of  the  mandatary,  2  his  mental  movemenU,  while  outside  of  that  no 

Kent,  Comm.  504 ;  8  Taunt.  403 ;  and  by  a  appearance  of  impairment  or  irregularity  can  be 

change  of  state  of  the  parties,  Story,  Ag.  {  discerned.    Pure  monomania,  as  this  form  of  in- 

481 ;  and  in  some  cases  by  operation  of  law.  '^^^7  >"  ^««»  «f»««>  oalled,--that  is,  a  mania 

Story   Ae  2  500  confined    to   a  certain  point,  the  understanding 

mc'  ?•       *r  !•  •  r  being  perfectly  sound  in  every  other  respect, — is. 

The  question  ofgross  negligence  is  one  for  ^^  iJy,^^  ^  /^riUble  fact,  but  one  of  very  rari 

the  jury,  2  Ad.  *  E.  256;  3  Bmgh.  n.  c.  468;  occurrence.    The  peouliar  notions  of  the  insane, 
11  Wend.  N.  Y.  25,  and  the  plaintiff  must ,  oonstitatUig  insane  belief,  are  of  two  kinds:  delm- 
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nom§  uid  kanueinatian$.  By  the  former  is  meant 
a  ftrm  Mief  in  something  impossible^  either  in  the 
nature  of  things  or  in  the  oirenmstanoes  of  the 
case,  or,  if  possible,  highly  improbable,  and  asso- 
ciated in  the  mind  of  the  patient  with  coneequenoes 
that  have  to  it  only  a  fanciful  relation.  By  hallu- 
daation  is  meant  an  impression  supposed  by  the 
patienty  contrary  to  all  proof  or  possibility,  to  have 
been  reoeived  Uirough  one  of  the  senses.  For  in- 
ftaaee,  the  belief  that  one  is  Jesus  Christ  or  the 
Pope  of  Rome  is  a  delusion;  the  belief  that  one 
hears  voices  speaking  from  the  walls  of  the  room, 
or  sees  armies  oontonding  in  the  clouds,  is  a  hallu-  | 
ci&ation.  The  latter  implies  some  morbid  activity  ' 
of  the  perceptive  powers;  the  former  is  a  mistake 
of  the  intelleet  exclusively. 

3.  The  legal  oonsequences  of  partial  in- 
tellectual mania  in  criminal  cases  are  not 
ret  Tery  definitely  settled.  In  the  trial  of 
Hadfield,  Mr.  Ersline,  his  counsel,  declared 
that  deliuion  was  the  true  test  of  the  kind 
of  mental  disease  which  annuls  criminal  re- 
spottsibili^ ;  and  the  correctness  of  the  prin- 
ciple was  onhesitatingljr  recognized  by  the 
court.  In  subsequent  trials,  howeyer,  it  has 
been  seldom  mentioned,  being  discarded  for 
other  more  fayorite  tests.  In  the  authorita- 
tiTe  statement  of  the  law  made  by  the  Eng- 
lish judges,  in  1843,  in  reply  to  queries  pro- 
pounded i>y  the  house  of  lords,  it  is  recognized 
as  a  sufficient  plea  in  defence  of  crime,  under 
certain  qualifications.  The  effect  of  the  de- 
lusion on  the  quality  of  the  act  will  be  pre- 
cisely the  same  as  if  the  facts  in  connection 
with  it  were  reaL  "For  example/'  they  say, 
"if  under  the  influence  of  delusion  the  per- 
son supposes  another  man  to  be  in  the  act  of 
attempting  to  take  away  life,  and  he  kills 
that  man,  as  be  supposes,  in  self-defence,  he 
would  be  exempt  irom  punishment.  If  his 
delusion  was  that  the  deceased  had  inflicted 
a  serious  injury  to  his  character  and  fortune, 
and  he  killed  nim  in  reven^  for  such  sup- 
posed injury t  be  would  be  liable  to  punisn- 
ment."  10  Clark  A  F.  Hou.  L.  200.  "If  a  man 
had  the  delusion  that  his  head  was  made  of 
glass,  that  would  be  no  excuse  for  his  killine 
a  man:  he  would  know  yery  well  that,  af 
though  his  head  was  made  of  glass,  that  was 
no  reason  why  he  should  kill  another  man, 
and  that  it  wa^  a  wrong  act;  and  he  would 
be  properly  snbiected  to  punishment  for  that 
acf  Baron  Alderson,  in  Reg.  vs.  Pate,  Times, 
July  12,  1850.^  In  Com.  vs.  Rogers,  7  Mete. 
Mass.  500,  this  yiew  was  adopted,  and  has 
become  authority  in  this  country.  At  first 
sisht  this  doctrine  seems  to  be  yery  reason- 
able; but  herein  consists  its  fallacy,  in  ex- 
pectblg  sound  logical  reasoning  from  the  in- 
sane. To  suppose  that  one  may  kill  another 
for  some  little  afiiront  or  injury  is  no  less  an 
indicaUon  of  insanity  than  to  suppose  that 
one's  head  is  made  of  glass,  and  he  is  no  more 
responsible^  for  one  than  for  the  other.  It  is 
a  characteristic  trait  of  the  insane  Uiat  they 
do  not  gauge  the  measure  of  their  retaliation 
for  the  fancied  injuries  which  they  suffer  by 
the  standards  of  sane  men.  The  doctrine  of 
the  eoarts»  therefore,  is  in  direct  conflict  with 
the  facts  of  science.  It  also  indicates  the 
unwillingness  common  among  all  classes 
Vol.  IL— 7 


of  minds  to  regard  any  person  as  irrespon? 
sible  who,  notwithstanding  some  delusions, 
conducts  with  shrewdness  and  discretion  in 
most  of  the  relations  of  life. 

B*  In  ciyil  cases  the  preyailing  doctrine  is 
that  partial  intellectual  mania  invalidates,  as 
it  certainly  should,  any  act  performed  under 
its  influence.  The  principle  was  enforced 
with  remarkable  clearness  and  ability  by  Sir 
John  Nicholl,  in  the  celebrated  case  of  Dew  vs. 
Clark,  3  Add.  Eccl.  79.  See  Johnson 05.  Moore's 
heirs,  1  Litt.  Ky.  371.  This  is  noticeable  as 
being  opposed  to  the  principle  of  what  was 
then  the  leading  case  on  the  subject.  Green* 
wood  vs.  Greenwood,  13  Ves.  Ch.  88,  sed  con- 
tra, 3  Curt.  Eccl.  337,  where  a  will  was  esta- 
blished which  was  made  under  the  direct  in-' 
fluence  of  a  delusion.  Recently,  howeyer. 
Lord  Brougham  has  declared  that,  in  regard 
to  legal  consequences,  partial  is  not  to  be  dis- 
tinguished from  general  insanity,  because  it 
is  impossible  to  assi^  limits  to  the  action  of 
the  former  in  any  giyen  case.  If  the  mind 
were  an  aggregate  of  yarious  faculties,  then 
it  might  be  possible,  perhaps,  to  indicate 
those  which  are  diseased  and  trace  the  opera- 
tion of  the  disease ;  but,  the  flEUit  bein^  that 
the  mind  is  ene  and  indiyisible,  insanity  on 
one  point  renders  it  unreliable  on  any  other, 
and,  consequently,  must  inyalidate  any  ciyil 
act,  whether  sensible  and  judicious  or  mani- 
festly prompted  by  the  delusion.  If,  for  in- 
stance, a  person  belieying  himself  to  be  Em- 
peror of  Germanj  should  make  his  will,  and 
that,  while  so  doing,  something  should  occur 
to  lead  him  to  utter  his  delusion,  then  cer- 
tainly that  will  cannot  be  established,  how- 
eyer correct  and  rational  its  dispositions  may 
be.  In  this  yiew  of  the  matter,  his  lordship 
said  he  had  the  concurrence  of  Lord  Lang- 
dale,  Dr.  Lushington,  and  Mr.  T.  Pemberton 
Leigh.  Waring  vs.  Waring,  6  Thomt.  It 
is  not  probable,  however,  mat  the  common 

Eractice,  founded  as  it  is  on  our  maturest 
nowledge  of  insanity,  will  be  readily  aban- 
doned on  the  strength  of  a  showy  speculation. 
It  may  now  be  considered  as  the  settled  doc- 
trine of  English  and  American  courts  that  par* 
tial  insanity  may  or  may  not  invalidate  a  will. 

4*  In  general  intellectual  mania,  except- 
ing that  K)rm  of  it  called  raving^  it  is  not  to 
be  understood  that  the  mind  is  irrational  on 
every  topic,  but  rather  that  it  is  the  sport 
of  vague  and  shifting  delusions,  or,  where 
these  are  not  manifest,  has  lost  all  nicety  of 
intellectual  discernment,  and  the  ability  to 
perform  any  continuous  process  of  thought 
with  its  customary  steadiness  and  correctness. 
It  is  usually  accompanied  by  feelings  of 
estrangement  or  indifference  towards  those 
who  at  other  times  were  objects  of  affection 
and  interest.  A  common  feature  of  the  dis« 
ease  is  either  more  or  less  nervous  exaltation, 
manifested  by  loquacity,  turbulence,  and  great 
muscular  activity,  or  depression,  indicated 
by  silence,  gloom,  painful  apprehensions,  and 
thoughts  ofself-destruction. 

The  legal  consequences  of  general  Intel* 
lectual  mania  depend  somewhat  on  the  vio- 
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lence  of  the  disease,  the  instructions  of  the 
court,  the  opinions  of  experts,  and  the  intelli- 
gence of  the  jury.  In  its  higher  grades, 
where  ail  reason  has  disappeared,  and  the 
person  knows  nothing  correctly,  responsibility 
IS  unquestionably  annulled.  1  Hale,  PI.  Cr. 
30.  in  cases  where  reason  has  not  completely 
gone, — ^where  the  person  converses  rationally 
on  some  topics,  and  conducts  with  propriety 
in  some  relations  of  life, — ^the  law  does  not 
regard  him  as  necessarily  irresponsible.  It 
lays  down  certain  criteria,  or  tests,  and  the 
manner  in  which  he  stands  these  decides 
the  question  of  guilt  or  innocence.  On  these 
points  the  practice  yaried  to  such  a  degree 
that  it  was  impossible  to  say  with  any  confi- 
dence what  tne  law  actually  was.  Ray, 
Med.  Jur.  42.  In  this  dilemma,  the  house 
of  lords  propounded  to  the  judges  of  Eng- 
land certain  queries,  for  the  purpose  of  ob- 
taining an  authoritative  exposition  of  the  law. 
10  Clark  &  F.  Hou.  L.  200.  These  Queries 
had  reference  chiefly  to  the  effect  of  delu- 
sions ;  and  the  reply  of  the  judges  has  been 
just  considered.  In  regard  to  the  effect  of 
insanity  generally,  they  reply  that  **  to  esta- 
blish a  defence  on  the  ground  of  insanity  it 
must  be  clearly  proved  that  at  the  time  of 
committing  the  act  the  party  accused  was 
laboring  under  such  a  detect  of  reason,  from 
disease  of  the  mind,  as  not  to  know  the  nature 
and  qualit^^  of  the  act  he  was  doing,  or,  if  he 
did  know  it,  that  he  did  not  know  he  was 
doing  what  was  wrong."  In  regard  to  this 
criterion,  it  is  enough  to  say  that  had  it  been 
always  used  it  would  have  produced  the  con- 
viction of  most  of  those  who  are  universally 
regarded  as  having  been  properly  acquitted. 
Hadfield,  for  instance,  knew  that  in  attempt- 
ins  the  life  of  the  king  he  was  doing  wrong, 
aiKl  thd!t  the  act,  if  successful,  wouTa  be  mur- 
der ;  but  he  thought  it  would  lead  to  the  ac- 
complishment of  great  ends,  and  he  was 
ready  to  meet  the  punishment  he  deserved. 
So,  too,  in  regard  to  the  common  case  of  a 
person  killing  his  children  to  prevent  their 
coming  to  want :  he  is  perfectly  aware  of  the 
nature  and  quality  of  the  act,  but  considers 
himself  justified  by  the  end  proposed.  And 
yet  such  persons  have  been  generally  ao- 
quittod.  The  truth  is,  these  criteria  have  no 
roundation  in  nature,  and  do  not  truly  indi- 
cate the  extent  to  which  the  disease  has 
atfected  the  operations  of  the  mind.  Insanity 
once  admittea,  in  any  degree,  it  is  only  sheer 
presumption,  not  wisdom,  to  say  that  it  could 
not  have  perverted  the  action  of  the  mind  in 
regard  to  any  particular  criminal  act  Ray, 
Med.  Jur.  Ins.  60,  64,  273-284. 

ft.  In  moral  or  affective  mania,  the  disorder 
is  manifested  chiefly,  if  not  entirely,  in  the 
sentiments  or  propensities,  which  are  essen- 
tial parts  of  our  mental  constitution,  and,  of 
course,  as  liable  to  disease  as  the  intellectual 
faculties.  It  may  be  partial  or  general.  In 
the  former,  a  single  propensity  is  excited  to 
such  a  degree  of  activity  as  to  impel  the  per- 
son to  its  gratification  by  an  irresistible  force, 
w>ule  peifectly  conscious  of  the  nature  of  tiie 


act  and  deploring  the  necessity  that  oontroli 
him.  Our  limits  allow  us  to  do  bat  little 
more  than  to  indicate  the  principal  of  these 
morbid  impulses : — propensi^  to  kill,  homi- 
cidal monomania  ;  propensity  to  steal,  kUpto- 
mania;  sexual  propensity,  aufoiomania;  pro- 

Sensity  to  burn,  pyromania;  propensity  to 
rink,  dipsomania.  In  the  first,  tne  patient 
is  impelled  by  an  inward  necessity  to  take 
life,  without  provocation,  without  motive. 
The  victim  is  often  the  patient's  child,  or 
some  one  to  whom  he  has  been  tenderly 
attached.  In  most  cases  thftre  has  been  some 
derangement  of  health,  or  some  deviation 
from  the  ordinary  physioloffical  condition, 
such  as  delivery,  suppressed  menstruation ; 
but  occasionally  no  mcident  of  this  kind 
can  be  detected ;  the  patient  has  been,  appir 
rently,  in  his  ordinary  condition,  both  bodily 
and  mental.  Kleptomania  occurs  in  persons 
of  a  previously  irreproachable  life,  who  may 
be  in  easy  circumstances,  and,  by  education 
and  habit,  above  all  petty  dishonesty.  The 
objects  stolen  are  usually,  not  always,  of 
trifling  value,  and  put  away  out  of  sight  aa 
soon  as  obtained.  It  generally  occurs  in  con- 
nectSon  with  some  pathological  or  other  ab- 
normal conditions, — ^as  a  sequel  of  fever  or 
blows  on  the  head,  of  pre^ancy  and  dis- 
ordered menstruation,  and  tiie  precursor  of 
mania  and  organic  disease  of  the  brain.  Pyro- 
mania  always  occurs  in  youn^  subiects,  and 
is  supposed  to  be  connected  with  disordered 
menstruation,  or  that  ph;^Biolog:ical  evolution 
which  attends  the  transition  from  jouth  to 
manhood.  Doubts  have  been  inconsiderately 
expressed  as  to  the  maniacal  character  of 
these  sin^ar  impulses,  which  are  attributed 
to  depravity  of  character  rather  than  disease. 
Nothing,  however,  is  better  established  by  an 
abundance  of  cases  related  by  distinguished 
observers.  In  spite  of  all  metaphysical  cavils, 
there  are  the  cases  on  record ;  and  there  they 
will  remain,  to  be  increased  in  number  with 
every  year's  observation. 

6*  Nothing  can  be  more  contrary  to  the 
spirit  of  the  common  law  than  to  show  any 
favor  to  the  plea  of  this  kind  of  insanity  in 
defence  of  crime.  Occasionally,  howeyer, 
this  defence  has  prevailed  in  minor  offences, 
owing  more  to  favorable  accessory  circum- 
stances than  to  its  intrinsic  merits.  Juries 
have  been  loath  to  convict  of  theft  a  man  who 
towards  the  close  of  an  exemplary  life  has 
been  detected  in  stealine  things  of  insignifi- 
cant value,  or  a  lady  who  when  pregnant, 
and  only  then,  forgets  entirely  the  distinctions 
oimeum  and  iuumy  though  at  all  other  times 
a  model  of  moral  propriety.  In  cases  of 
homicide,  the  defence  of  moral  mania  has 
been  too  seldom  made,  either  in  this  country 
or  En^and,  to  settle  the  law  on  the  sub- 
ject. But  there  is  no  reason  to  suppose  that 
the  old  criteria  would  be  dispensea  with  un- 
less some  peculiar  features  of  the  case  con- 
veyed unquestionable  evidence  of  insanity. 
In  1846,  0.  J.  Gibson,  of  Pennsylvania,  ad- 
mitted that  "  there  is  a  moral  or  homicidal 
insanity,  consisting  of  an  irresistible  inclmar 
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tion  to  kill  or  to  oommit  some  other  particular 
offence,"  which  would  be  a  competent  defence. 
Wharton,  Ment.  Unsound.  43.  Just  pre- 
y'louslj,  G.J.  Shaw,  in  Com.  vs,  Rogers,  7  Mete. 
Mass.  500,  had  mentioned  an  "  uncontrolla- 
ble impulse"  as  among  the  conditions  which 
would  annul  criminal  responsibility.  In  prac- 
tice, the  objection  would  always  be  urged 
that  such  impulses  as  those  under  considera- 
tion are  not  uncontrollable. 

V*  In  general  moral  mania,  it  is  not  to  be 
rappoeed  that  the  sentiments  and  propensi- 
ties are  all  and  equally  disordered.  On  the 
contrary,  the  propensities  may  not  be  excess- 
iTely  actiye,  thoush  occasionally  one  may 
cnye  unusual  indulgence.  The  essential 
feature  of  ^neral  moral  mania  is  that  the 
moral  relations,  whereby  the  conduct  is. gov- 
erned, more  than  by  the  deductions  of  reason, 
are  viewed  through  a  distorting  medium. 
This  condition  is  usually  accompanied  bv  a 
perversion  of  some  of  the  sentiments  that 
uspire  hope,  fear,  courage,  self-reliance,  self- 
respect,  modesty,  veracity,  domestic  affec- 
tion. The  patient  is  eager  and  sanguine  in 
the  pursuit  of  whatever  strikes  his  fancy, 
ready  with  the  most  nlausible  reasons  for 
the  success  of  the  wilaest  projects,  viewing 
every  prospect  through  a  rose-colored  me- 
dium, and  regardless  of  the  little  proprieties 
and  amenities  of  life.  Love  for  otners  is 
replaced  bj  aversion  or  indifference ;  the  least 
contradiction  or  check  is  met  by  anger  or  im- 
patience ;  he  is  restless,  insensible  to  fatigue, 
and  sleeps  comparatively  little.  In  some 
eases,  ana  often  at  different  periods  in  the 
same  case,  the  very  opposite  moral  condition 
occurs.  Without  cause,  true  or  delusive,  the 
person  is  completely  wretched.  The  past 
affords  him  no  pleasure,  the  future  reveals 
not  a  single  gleam  of  hope,  and  the  ordinary 
sources  of  comfort  and  joy  only  serve  to 
darken  the  cloud  of  doubt,  apprehension,  and 
despair  in  which  he  is  enveloped. 

§L  There  is  no  good  reason  why  general 
moral  mania  should  not  be  followed  by  the 
same  le^al  consequences  as  those  of  intellect- 
ual mania.  True,  the  intellect  is  supposed  to 
he  sound ;  but  that  is  only  one  element  of  re- 
sponsibility, which  requires,  besides  a  know- 
ledge of  the  right  and  true,  the  jpower,  sup- 
plied only  by  the  moral  &culties,  to  obey 
their  dictates.  If  the  latter  are  diseased, 
then  is  rcsn)on8ibility  annulled  just  as  effect- 
ually as  it  the  knowing  faculties  were  dis- 
ordered by  delusion.  The  conduct  of  most 
men  is  determined  in  a  great  degree  as  much 
hv  the  state  of  their  fedings  as  by  the  con- 
clusions of  their  understandings ;  and  when 
the  former  are  affected  by  disease,  nothing 
can  be  more  unphilosophical,  more  contra- 
dictory to  facts,  than  to  ignore  its  existence 
^together  in  settling  the  question  of  respon- 
sibility. Theoretically,  this  form  of  insanity 
is.  not  recognixed  by  courts.  In  Reg.  vs. 
Barton,  it  was  pronounced  hj  Baron  Parke 
to  be  "a  dangerous  innovation  coming  in 
with  the  present  century .''  3  Cox,  Gr.  Gas. 
275.    "  A  man  might  say  he  picked  a  pocket 


from  some  uncontrollable  impulse;  and  in 
that  case  the  law  would  have  an  uncontrolla- 
ble impulse  to  punish  him  for  it."  Baron 
Alderson,  in  Reg.  vs.  Pate,  Loud.  Times,  July 
12,  1850.  See,  also,  Chitty,  Med.  Jur.  352 ; 
3  Carr.  &  Kir.  185.  In  Frere  vs.  Peacock,  1 
Rob.  448,  the  court,  Sir  Herbert  Jenner  Fust, 
said  **  he  was  not  aware  of  any  case  decided 
in  a  court  of  law,  where  moral  perversion  of 
the  feelings,  unaccompanied  with  delusion, 
has  been  held  a  sufficient  ground  to  invalidate 
and  nullify  the  acts  of  one  so  affected."  In 
this  country,  G.  J.  Hornblower,  in  State  vs. 
Spencer,  1  Zabr.  196,  declsired  himself 
strongly  agidnst  the  doctrine  of  moral  in- 
sanity. On  the  other  hand,  G.  J.  Lewis,  of 
Pennsylvania,  in  a  case  he  was  trying,  de- 
clared emphatically  that,  ''where  its  existence 
is  fully  established,  this  species  of  insanity 
relieves  from  accountability  to  human  lavfs." 
Wharton,  Ment.  Unsound.  44.  In  cases  not 
capital,  the  verdict  would  probably  be  deter- 
mined rather  by  the  circumstances  of  the 
case  than  by  any  arbitrary  rule  of  law.  See 
Insanity. 

MANIA  A  POTT7.  See  Dslirivm  Tre- 
mens. 

MANIFEST.  In  Commercial  Law.  A 
vnritten  instrument  containing  a  true  account 
of  the  cargo  of  a  ship  or  a  commercial  vessel. 

As  to  the  requirements  of  the  United  States 
laws  in  respect  to  manifests,  see  1  Story,  U. 
S.  Laws,  593,  594. 

The  want  of  a  manifest,  where  one  is  re- 
quired, and  also  the  making  a  false  manifest, 
are  grave  offences. 

In  Bvldenoe.  That  which  is  clear  and 
requires  no  proof;  that  which  is  notorious. 
See  Notoriety. 

MANIFESTO.  A  solemn  declaration^ 
by  the  constituted  authorities  of  a  nation, 
which  contains  the  reasons  for  its  public  acts 
towards  another. 

On  the  declaration  of  war,  a  manifesto  is 
usually  issued,  in  which  the  nation  declaring 
the  war  states  the  reasons  for  so  doing. 
Vattel,  1.  3,  c.  4,  J  64;  Wolffius,  i  1187. 

MANKIND.  Persons  of  the  male  sex; 
the  human  species.  The  statute  of  25  Hen. 
VIII.,  c.  6,  makes  it  felony  to  commit  sodomy 
with  mankind  or  beast.  Females  as  well  as 
males  are  included  under  the  term  mankind. 
Fortescue,  91;  Bacon,  Abr.  Sodomy,  See 
Qendbr. 

MANNER  AND  FORM.  In  Plead- 
ing. After  traversing  any  allegation  in 
pleading,  it  is  usual  to  say,  *'  in  manner  and 
form  as  he  has  in  his  declaration  in  that  be- 
hsJf  alleged,"  which  is  as  much  as  to  include 
in  Uie  traverse  not  only  the  mere  fact  opposed 
to  it,  but  that  in  the  vnanner  and  form  in 
which  it  is  stated  by  the  other  party.  These 
words,  however,  only  put  in  issue  the  sub- 
stantial statement  of  the  manner  of  the  fact 
traversed,  and  do  not  extend  to  the  time, 
place,  or  other  circumstances  attending  it,  if 
they  were  not  originally  material  and  neoea- 
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•ary  to  be  proved  as  laid.    3  Boayier,  Inst. 
29/ .    See  Modo  et  Forma. 

MANNOPTTS  (Lat.).  An  ancient  word, 
which  signifies  goods  taken  in  the  hands  of 
an  appr^ended  thief. 

MANOR. 

This  word  is  deriyed  from  the  French  manoir, 
and  signifies  a  house,  residence,  or  habitation.  At 
present  its  meaning  is  more  enlarged,  and  inolndes 
not  only  a  dwelling-honse,  bat  also  lands.  See 
Coke,  Litt  58,  108;  2  Rolle,  Abr.  121;  Merlin, 
B^pert,  Manoir,  See  Bergeant,  Land  Laws  of 
Penn.  195. 

In  BngUsli  La'w.  A  tract  of  land  origin- 
all  j  granted  by  the  king  to  a  person  of  rank, 
part  of  whieh  (terras  ienementaUs)  were  given 
by  the  grantee  or  lord  of  the  manor  to  his 
followers,  the  rest  he  retained,  under  the  name 
of  his  demesnes  {terrce  daminiccUea).  That 
which  remained  unoaltivated  was  called  ihe 
lord's  waste,  and  served  for  public  roads,  and 
commons  of  pasture  for  the  lord  and  his 
tenants.  The  whole  fee  was  called  a  lordship, 
or  barony,  and  the  court  appendant  to  the 
manor  the  court-baron.  The  tenants,  in  re- 
spect to  their  relation  to  this  court  and  to 
each  other,  were  called  pares  curice;  in  rela- 
tion to  the  tenure  of  their  lands,  copyholders 
(g.v.),  as  holding  by  a  copy  of  the  record  in 
the  lord's  court. 

The  franchise  of  a  manor;  i.e,  the  right  to 
iurisdiction  and  rents  and  serrices  of  copy- 
holders. Cowel.  No  new  manors  were  cre- 
ated in  England  after  the  prohibition  of  sub- 
infeudation by  Stat.  Quia  Emptores,  in  1290. 
1  Washburn,  Real  Prop.  30. 

In  Amerioan  La'w.  A  manor  is  a  tract 
held  of  a  proprietor  by  a  fee-farm  rent  in 
money  or  in  kind,  and  descending  to  oldest 
son  of  proprietor,  who  in  New  York  is  called 
a  patroon. 

Alanor  is  derived  originally  either  from  Lat. 
manendo,  remaining,  or  from  Brit  maert 
stones,  beingthe  place  marked  out  or  inclosed 
by  stones.     W  ebst 

MAN81I.  Habitation;  farm  and  land. 
Spelman,  Gloss.  Parsonage  or  vicarage 
house.  Paroch.  Antiq.  431 ;  Jacob,  Law  Diet. 
So  in  Scotland.    Bell,  Diet. 

MANSION-HOUSE.  Any  house  of 
dwelling,  in  the  law  of  burglary,  etc.  Coke, 
3d  Inst  64. 

The  term  "  mansion-house,^  in  its  common 
sense,  not  only  includes  the  dwelling-house, 
but  also  all  the  buildings  within  the  curtilaee, 
as  the  dairy-house,  the  cow-house,  the  stable, 
etc. ;  though  not  under  the  same  roof  nor  con- 
tiguous. Bum,  Inst.  Burglary;  1  Thomas, 
Co.  Litt  215,  216;  1  Hale,  PI.  Cr.  558;  4 
Sharswood,  Blackst.  Comm.  225.  See  3  Serg. 
k  R.  Penn.  199 ;  4  Strobh.  So.  C.  372 ;  13 
Best  Law  Rep.  157 ;  4  Call.  Va.  109 ;  14 
Mees.  &  W.  £xch.  181 ;  4  C.  B.  105. 

MANSLAUGHTER.  In  Criminal 
iMw,  The  unlawful  killing  of  another 
without  malice  either  express  or  implied.  4 
Blackstone,  Comm.  190 ;  1  Hale,  PI.  Cr.  466. 

The  distinction  between  maaslanghter  and  mur- 


der oon  sists  in  the  following.  In  the  former,  though 
the  aet  whioh  oooasions  the  death  be  nnlawfnl,  or 
likely  to  be  attended  with  bodily  mischief,  yet  the 
malice,  either  express  or  implied,  which  is  the  rery 
essence  of  mnrder,  is  presumed  to  be  wanting  in 
manslanghter.  1  East,  PL  Cr.  218;  Foster,  200; 
6  Cndh.  Mass.  304. 

It  also  differs  from  murder  in  this,  that  there  eaa 
be  no  accessaries  before  the  fact,  there  having  been 
no  time  for  premeditation.  1  Hale,  PI.  Cr.  437 ;  1 
Russell,  Crimes,  485. 

hvooluntary  manslaughter  is  such  as  hap- 
pens without  the  intention  to  inflict  the 
injury. 

Votuntary  manslaughter  is  such  as  hap- 

Sens  Toluntarily  or  with  an  intention  to  pro- 
uce  the  injury. 

Ii«  Homicide  may  become  manslaughter  in 
consequence  of  proyocation;  mutual  com- 
bat ;  in  case  of  resistance  to  public  officers, 
etc. ;  killing  in  the  prosecution  of  an  unlaw- 
ful or  wanton  act ;  or  killing  in  the  prosecu- 
tion of  a  lawful  act  improperly  performed, 
or  performed  without  lawful  authority. 

8*  The  provocation  which  reduces  the 
killing  from  murder  to  manslau^ter  is  an 
answer  to  the  presumption  of  mSice,  which 
the  law  raises  m  every  case  of  homicide :  it 
is,  therefore,  no  answer  when  express  malice 
is  proved.  1  Russell,  Crimes,  440 ;  Foster, 
132 ;  1  East,  PL  Cr.  239.  And  to  be  available 
the  provocation  must  have  been  reasonable 
and  recent;  for  no  words  or  slight  provocation 
will  be  sufficient,  and  if  the  party  has  had 
time  to  cool,  malice  will  be  inferred.  3  Wash. 
C.  C.  515 ;  4  Penn.  St  264;  2  N.  Y.  193 ;  25 
Miss.  383  ;  3  Gratt  Y a.  594 ;  6  Biackf.  Ind. 
299;  8  Ired.  No.  C.  344;  18  Ala.  n.  s.  720; 
15  Ga.  223 ;  10  Humphr.  Tenn.  141 ;  1  Carr. 
k  K.  556;  5  Carr.  &  P.  324;  6  How.  St 
Tr.  769 ;  17  wi.  57 :  1  Leach,  Cr.  Caa.  4th  ed. 
151. 

4*  In  cases  of  mutual  combat,  it  is  gene- 
rally manslaughter  only,  when  one  of  the 
parties  is  killed.  J.  Kel.  58,  119;  4  Dev.  k 
B.  No.  C.  191 ;  1  Jones,  No.  C.  280 ;  2  Carr. 
k  K.  814.  When  death  ensues  from  duel- 
ling, the  rule  is  diiferent;  and  such  killing  is 
murder. 

The  killing  of  an  officer  b^  resistance  to 
him  while  acting  under  lawful  authority  is 
murder ;  but  if  the  officer  be  acting  under  a 
void  or  illegal  authority,  or  out  of  nis  juris- 
diction, the  killing  is  manslaughter,  or  ex- 
cusable homicide,  according  to  the  circum- 
stances of  the  case.  1  Mood.  Cr.  Cas.  80, 
132;  1  Hale,  PI.  Cr.  458 1  1  East,  PI.  Cr. 
314 ;  2  Stark.  Nisi  P.  Cas.  205. 

5.  Killing  a  person  while  doing  an  act  of 
mere  wantonness  is  manslaughter:  as,  if  a 
person  throws  down  stones  in  a  coal-pit,  by 
which  a  man  is  killed,  although  the  offender 
was  oiily  a  trespasser.    Lew.  ur.  Cas.  179. 

When  death  ensues  from  the  performance 
of  a  lawful  act,  it  m^,  in  consequence  of  the 
negligence  of  the  of^^nder,  amount  to  man- 
slaughter. For  instance,  if  the  death  has 
been  occasioned  by  negligent  driving.  1 
Bast,  PI.  Cr.  263 ;  1  Carr.  k  P.  320;  6  id.  129. 
Again,  when  death  ensues  from  the  gross 
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negligence  of  a  medical  or  surgical  prac- 
titioner, it  ie  manslaughter.  It  is  no  crime 
for  any  to  AHminUtAr  medicine;  but  it  is  a 
crime  to  administer  it  so  rashly  and  care- 
lessly, or  with  such  criminal  inattention,  as  to 
produce  death  ]  and  in  this  respect  there  is 
BO  difference  between  the  most  regular  prao- 
titioner  and  the  greatest  quack.  1  Fost.  & 
F.  519,  521 ;  3  Carr.  &  K.  202;  4  Garr.  &  P. 
440;  1  Bennett  &  H.  Lead.  Crim.  Gas.  46- 
48.  And  see  6  Mass.  134;  1  Hale,  PL  Or. 
429;  3  Carr.  A  P.  632. 

MAH8TBALINQ.  A  word  sometimes 
used  synonymously  with  kidnapping.  The 
latter  is  more  teohnieaL  4Blaok^ne,  Comm. 

219.  ; 

ICANV  FORTI  f  Lat  wi^  strong  hand). 
A  term  used  in  pleaoing  in  cases  of  forcible 
entry.  No  other  words  are  of  equal  import. 
8  Tenn,  362 ;  4  Gush.  Mass.  141 ;  Dane,  Abr. 
c.  132,  a.  6,  c.  203,  a.  12. 

MAKU  OFBRA.    See  Maknopub. 

MAHUAXi.  That  which  is  employed  or 
nied  by  the  hand,  of  which  a  present  profit 
may  be  made.  Things  in  the  manual  occu- 
pation of  tiie  owner  cannot  be  distrained  for 
rent    See  Tools. 

BCAJfUCAPTIO  (Lat.).  In  Old  Engliah 
Practioa.  A  writ  which  lay  for  a  man  taken 
on  suspicion  of'  felony,  and  the  like,  who 
could  not  be  admitted  to  bail  by  the  sherifi^ 
or  others  having  power  to  let  to  mainprise. 
Fitsherbert,  Nat.  Brer.  249. 

HANUCAFTORS.  The  same  as  main- 
pernors. 

HANUFACTURB.     In  Patent  Law. 

A  term  which  is  used  to  denote  whatever  is 
made  directly  by  the  hand  of  man,  or  indi- 
rectlv  through  the  instrumentality  of  any 
machinery  which  is  controlled  by  human 
power,  it  is  also  applied  to  the  process  by 
which  those  results  are  produced.  A  com- 
modity may  be  regarded  as  being  in  itself  a 
maniaactare,  or  as  being  producM  by  manu- 
&ctnre. 

%•  The  term  is  used  in  its  widest  sense  in 
the  patent  law  of  Qreat  Britain.  The  statute 
of  tnat  kingdom  prohibits  the  granting  of 
letters  patent  except  for  the  making,  using,  or 
lellinj^  of  some  new  manufacture.  The  term, 
therefore,  must  embrace  every  thing  which 
can  there  be  the  subject-matter  of  a  patent. 
See  2  Bamew.  &  Aid.  349 ;  8Term,99;  2H. 
Blackst  492 ;  1  Webst  Pat.  Gas.  512. 

By  our  law,  a  patent  can  not  only  be  granted 
for  a  new  manufacture,  but  also  for  a  new 
and  useful  art,  machine,  or  composilion  of 
matter.  There  are,  oonsec^uently,  with  us 
^r  classes  of  patentable  mventions;  and 
we  therefore  give  the  word  "  manufacture," 
when  used  as  the  subject-matter  of  a  patent, 
a  meaning  so  narrow  that  it  shall  cover  none 
of  the  ground  occupied  by  either  of  the  other 
classes.  Now,  all  toese  classes  together  only 
include  what  is  embraced  by  the  word  *'  manu- 
iactore"  in  the  English  law,  inasmuch  as 
nothing  is  the  subject-matter  of  a  patent  with 


us  which  is  not  so  also  in  England.  It  follows 
that  the  term  **  manufacture"  has  a  very  dif* 
ferent  signification  in  the  patent  laws  of  the 
two  countries. 

3.  With  us,  it  has  been  defined  to  be  "any 
new  combination  of  old  materials  constitu- 
ting a  new  result  or  j>roduction  in  the  form 
of  a  vendible  article,  not  being  machinery.'' 
The  contriver  of  a  substantially  new  com- 
modity, which  is  not  properly  a  machine  or  a 
composition  of  matter,  can  obtain  a  patent 
therefor  as  for  a  new  manufacture.  And 
although  it  might  properly  be  regarded  as  a 
machine  or  a  composition  of  matter,  yet  if 
the  claim  to  novelty  rests  on  neither  of  those 
,^unds,  and  if  it  really  constitutes  an  essen- 
ti^Wj  new  merchantable  commodity,  it  may 
b^  patented  as  a  new  manufacture.     See 

Ttla'V'etidible  substMMS  is  the  thing  pro* 
doced;  "ap^  that  which  operates  preserves  no 
permanent  ftftm.  .In  the  first  class  the  ma^ 
chine,  and  m»tl>e 'second  the  substance  pro- 
duced, is  the  Iftifbject  of  the  patent.  2  H. 
Blackst.  492.  Se«^8  Tf^nn,  99 ;  2  Bamew.  & 
Aid.  349;  Dav.  Pat.  C^s.  2?8;  Webster,  Pat. 
8 ;  Phillips,  Pat  77 ;  J^erpiguy^  Manuel  des 
Inv.  c.  2,  s.  1 ;  Renouard,  c.  5,  a^^l : ^Westm. 
Rev.  No.  44,  April,  1835,  p'.  447 ;;  I.Bell, 
Gomm.  L  1,  part  2,  c.  4,  s.  1,  p.  llDj'5l^«d. 

MANUMISSION.  The  actof  releasip^ 
from  the  power  of  another.  The  act  of  ^v- 
ing  liberty  to  a  slave. 

The  modem  acoeptation  of  the  word  is  the  a«t 
of  giviag  liberty  to  alayes.  But  in  the  Roman 
law  it  waa  a  generic  expression,  equallj  applioable 
to  the  enfranohisement  fh>m  the  manu9,  the  manei^ 
niutn,  the  dominica  potettaty  and  the  patria  poteatas, 
Jitanumittere  signifies  to  escape  from  a  power,— 
maniit.  Originallj,  the  master  could  ooly  validly 
manumit  his  slave  when  he  had  the  dtnntniumjun- 
Quiritium  over  him :  if  he  held  him  merelj  in  bonis, 
the  manumission  was  null,  according  to  the  civil 
law ;  but  by  the  I'us  honorarium  the  dave  was  per- 
mitted to  enjoy  his  liberty  </•  faeio,  but  whatever 
he  acquired  belonged  to  nis  master.  By  the  law 
Junta  Norbana,  passed  under  Tiberius  in  the  year 
of  Rome  772,  the  position  of  this  class  of  quasi 
slaves  was  fixed,  by  conceding  to  them  the  same 
rights  which  were  formerly  enjoyed  by  the  people 
of  the  colonies  established  by  Latium;  and  they 
were  called  Latini  Juniani, — Latini  because  they  en- 
joyed the  f'us  laii\,—ju»  latinitatit, — JWntant  because 
they  owea  this  ttaiut  to  the  law  Junta.  They  did 
not  possess  the  rights  of  Roman  citiiens;  they 
could  neither  vote  nor  perform  any  public  ftinetloBs; 
they  were  without  the  capacity  of  being  instituted 
heirs  or  legatees,  except  indirectly  by  a  /ideieom- 
mittum;  they  could  make  no  valid  iHll  or  act  as 
tutors ;  but  they  had  the  eommereiumf  or  right  of 
buying  and  selling,  and  might  witness  a  will  made 
per  K»  ef  lihram.  But  at  their  death  their  masters 
were  entitled  to  all  their  property,  as  if  they  had 
never  ceased  to  be  slaves.  In  the  language  of  the 
law,  with  their  last  breath  they  lost  both  their  life 
and  their  liberty :  in  ipso  ultimo  apiritu  nmul  ani- 
mam  aique  libertatem  amittehanU  Inst.  8.  7.  4; 
Qaius,  8,  §  66  et  ttq.  At  first  there  were  only  three 
modes  of  manumission,  vis. :  1,  vindicta;  2,  cmtaus; 
and,  3,  tettamentum.  The  vindieta  consisted  in  a  fic- 
titious suit,  in  which  the  anerior  libertatit,  as  plain- 
tiff, alleged  that  the  slave  was  free ;  the  master  not 
denying  the  claim,  the  praetor  rendered  a  decision 
declaring  the  slave  frea.   In  this  proceeding  fignrad 
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ft  rod,— /ettvca,  vindicta, — »  sort  of  lanoe  (the  sym- 
bol of  property),  with  which  the  a99ert€n'  2t6«rfalw 
touched  the  sUve  when  he  claimed  him  m  free: 
hence  the  expression  vindieta  manumis§io.  Cen$u9f 
the  second  mode>  was  when  the  slave  was  inscribed 
at  the  instance  of  his  master,  by  the  censor,  in  the 
census  as  a  Roman  citisen.  Tettamento  was  when 
the  testator  declared  in  express  terms  that  the  slave 
should  be  Aree, — •ervtw  metu  Cratinus  liber  etto, — 
or  by  tk  Jldeieommu9umf — herts  tneu*  rogo  te  ut  Sanum 
vioini  mei  eervunif  manumittat ;  fideicommitto  heredit 
met  ut  itte  eum  tervum  manumittat, 

3.  Afterwards,  manumission  might  take  place  in 
Tarious  other  ways :  in  taerotanetii  eeeletiia,  of  which 
we  haye  a  form :  Ex  henefiei*  S,  Hf*  p^  Joannem 
epwoouMm  et  per  Albertum  S,  Hf*  CaMatum, /aetut  eet 
liber  iiemtbertue,  teMte'hae  eaneta  eeeleeia.  Per  epie- 
tolam,  Justinian  required  the  letter  containing  the 
manumission  to  be  signed  by  five  witnesses.  Inttrl 
amieatf  a  declaration  made  by  the  master  before  bis 
friends  that  he  gaye  liberty  to  his  slave :  fiy^*^i^^ 
nesses  were  required,  and  an  act  was  drtf^ncip^n 
which  it  was  sUted  that  they  had  ^k^Uhe  de- 
claration. Per  eodieillum,  by  a  codScfh  V}iioh  re- 
quired to  be  signed  by  five  witpeese^  ^ere  were 
many  other  modes  of  manutail^QU;  which  were 
enumerated  in  a  Constitutj|Dk  oC  Vistinian.  C.  76, 
^12;  1  Ortolan,  85  ei^eq,^'  \  fitienne,  78  •(  §eq.j 
Lagrange,  101  et  «eg.    '\    ** 

Direct  mamUry  aiop  "taiay  be  either  by  deed 
or  will,  or.*aig5l*(^er  act  of  notoriety  done 
with  the.jntetUion  to  manumit.  A  variety 
of  tbQpe*mOd&0  are  described  as  used  by  an- 
oi€ak  itafionfl. 

'•J^idirici  manumission  may  be  either  by 
opefation  of  law,  as  the  removal  of  a  slave 
to  a  non-elaveholding  state  animo  morandi, 
or  by  implication  of  law,  as  where  the  master 
by  his  acts  recognizes  the  freedom  of  his  slave. 

In  the  absence  of  statutory  regulations,  it 
is  held  in  this  country,  in  accordance  with 
the  principles  of  the  common  law,  that  no 
formal  mode  or  prescribed  words  were  neces- 
sary to  effect  the  manumission ;  it  may  be  by 
parol;  and  any  words  are  sufficient  which 
evince  a  renunciation  of  dominion  on  the 
part  of  the  master.  8  Humphr.  Tenn.  189;  3 
jSalst.  N.  J.  275.  But  mere  declarations  of  in- 
tention are  insufficient  unless  subseauently 
carried  into  effect  Coxe,  N.  J.  259 ;  o  Mart. 
La.  149 ;  14  Johns.  N.  Y.  324 ;  19  td.  53. 
Manumission  may  be  made  to  take  effect  in 
future.  Coxe,  N.  J.  4 ;  2  Root,  Conn.  364.  In 
the  mean  time  the  slaves  are  called  statu  Itberi, 
See  Cobb,  Law  of  Slavery,  passim;  Ssbyus; 
FuBBDoii;  Bondage. 

BCANtTRB.  Dune.  When  collected  in  a 
heap  it  is  oonsidered  as  personal  property, 
but  when  spread  it  becomes  a  part  of  the 
land  and  acquires  the  character  of  real  estate. 
Al.  31 ;  2  Ired.  No.  C.  326 ;  Washburn,  Real 
Prop. 

MAITTTS  (Lat  hand),  anciently,  signified 
the  person  taking  an  oath  as  a  compurgator. 
The  use  of  this  word  probably  came  from  the 

5 arty  lajjrin^  his  hand  on  the  New  Testament, 
[anus  signifies,  amone  the  civilians,  power, 
and  is  freouently  used  as  synonymous  with 
poiestas.    Leq.  El.  Dr.  Rom.  }  94. 

MANUSCRIPT.  An  unpublished  writ- 
ing, or  one  that  has  been  published  without 
the  consent  of  the  person  entitled  to  control  it. 


In  every  writing  the  author  has  a  proper^ 
at  comnaon  law,  which  descends  to  his  repre- 
sentative, but  is  not  liable  to  seizure  by  credit- 
ors so  that  they  can  publish  it.  1  Bell,  Diet. 
68.  And  an  unauthorised  publication  will 
be  restrained  in  equity.  4  Burr.  2320, 2408 ; 
2  Brown,  Pari.  Cas.  138 ;  2  Atk.  Ch.  342 ;  2 
Ed.  Ch.  329 ;  2  Mer.  Ch.  434  ;  Ambl.  694. 
739 ;  1  Ball  A  B.  Ch.  Ir.  207 ;  2  Stor.  C.  C. 
100 ;  5  McLean,  C.  C.  32.  Letters  are  em- 
braced within  this  principle ;  for,  although 
the  receiyer  has  a  qualifiea  property  in  them, 
the  riffht  to  object  to  their  puolication  remains 
with  tne  writer.  It  is  held,  however,  that  the 
receiyer  ma^^  publish  them  for  the  purposes  of 
•justice  publicly  administered,  or  to  yindicate 
^18  character  from  an  accusation  publicly 
Wade.  2  Yes.  &  B.  Ch.  Ir.  19;  2  Swanst. 
Ch.  418 ;  2  Mer.  Ch.  435 ;  2  Stor.  C.  C.  100 ; 
1  Mart.  La.  297 ;  2  Story,  £q.  Jur.  2  947 ;  4 
Du.  N.  T.  379.  In  the  United  States,  the 
Copyright  Act  recognizes  the  right  of  pro- 
perty in  "any  manuscript  whateyer,"  which 
includes  private  letters,  5  McLean,  C.  C.  32, 
and  ^ives  a  remedy  for  the  unauthorized  pub- 
lication. These  riehts  will  be  oonsidered 
as  abandoned  if  the  author  publishes  his 
manuscripts  without  securing  the  oopyri{;ht 
under  the  acts  of  congress.  See  Bouvierp 
Inst.  Index ;  Cofteight  ;  Curtis,  Copyright. 


One  who,  while  employed 
in  the  arm^  as  a  soldier,  commits  a  larceny 
or  robbery  in  the  neighborhood  of  the  camp, 
or  while  wandering  away  from  the  army. 
Merlin,  Rupert  See  Halleck,  Int.  Laws; 
Lieber,  Guerrilla  Parties. 

MARC-BANCO.  The  name  of  a  coin. 
The  marc-banco  of  Hamburg,  as  money  of 
account,  at  the  custom-house,  is  deemed  and 
taken  to  be  of  the  value  of  thirty-five  cents. 
Act  of  March  3,  1843. 

MARCH.  In  Scotch  Layv.  A  bound- 
ary-line.   Bell,  Diet. ;  firskine,  Inst.  2.  6. 4. 

MARCHERS.    In  Old  English  Law. 

Nobles  who  lived  on  the  Marches,  and  had 
their  own  laws,  and  power  over  life  and  death, 
as  if  they  ware  petbr  princes.  Camden ;  Ja- 
cob, Law  Diet.  Abolished  by  stat.  27  Hen. 
VIII.  c.  26,  1  Edw.  VI.  c.  10,  &  1  and  2 
P.  &  M.  c.  15.  They  were  also  called  Lords 
Marchers. 

MARCHES.  Limits;  confines;  borders. 
Especially  used  of  the  limits  between  Eng- 
land and  Wales  and  between  England  and 
Scotland. 

MARESCALLUS  (fr.  Germ,  mamh, 
horse,  and  schalch,  master.    DuCange).     A 

froom  of  the  stables,  who  also  took  care  of  the 
iseases  of  the  horses.    DuCange. 
An  oflicer  of  the  imperial  stable :  magister 
equorum.    DuCange. 

A  military  officer,  whose  duty  it  was  to 
keep  watch  on  the  enemy,  to  choose  place  of 
encampment,  to  arrange  or  marshal  the  army 
in  order  of  battle,  and,  as  master  of  the  horse, 
to  commence  the  battle.  This  office  was  second 
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to  (hat  of  cotnu  ttabuli^  or  constable.  Bu- 
Cange. 

Ad  officer  of  the  court  of  exchequer.  51 
Hen.  III.  5. 

An  officer  of  a  manor,  who  overeaw  the  hos- 
pitalities (mansionarius),  DuCanse ;  Fleta, 
lib.  2,  e.  74. 

Mareseailus  aulcB,  An  officer  of  the  royal 
household,  who  had  charge  of  the  person  of 
the  monarch  and  peace  of  the  palace.  Bu- 
Cange. 

M ARITI'UM  (Lat.).  Marshy  ground  oyer- 
flowed  by  the  sea  or  great  riyers.  Coke,  Litt  5. 

MARIN ARUTS  (L.  Lat.).  An  ancient 
word  which  signified  a  mariner  or  seaman. 
In  England,  marinarius  capiianeus  was  the 
admiru  or  warden  of  the  ports. 

MARINXL  Belonging  to  the  sea ;  relating 
to  the. sea;  naval.  A  soldier  employed,  or 
liable  to  be  employed,  on  vessels  oi  war,  un- 
der the  command  of  an  officer  of  marines, 
who  acts  under  the  direction  of  the  commander 
of  the  ship.  See  Marine  Corps.  It  is  also 
used  as  a  general  term  to  denote  the  whole 
naval  power  of  a  state  or  country. 

MAWTyg  CONTRACT.  One  which  re- 
lates to  business  done  or  transacted  upon  the 
■ea  and  in  sea-ports,  and  over  which  the  courts 
of  admiralty  have  jurisdiction  concurrent  with 
the  courts  of  common  law.  See  Maritime 
Contract  ;  Parsons,  Marit.  Law ;  2  Qall.  C. 
C.  398. 

MARINB  CORPS.  A  bodj  of  officers 
and  soldiers  under  an  organization  separate 
and  distinct  from  that  of  the  army,  and  in- 
tended for  service,  in  detached  portions,  on 
board  of  ships  of  war. 

MARINE  COURT  IN  THE  CIT7 
OF  NB177  TORK.     See  New  York. 

ICARINE  INSURANCE.  A  contract 
of  indemnity  by  which  one  party,  for  a  stipu- 
lated premium,  undertakes  to  indenmify  the 
other,  to  the  extent  of  the  amount  insured, 
against  all  perils  of  the  sea,  or  certain  enu- 
merated perus,  to  which  his  ship,  cargo,  and 
frei^t,  or  some  of  them,  may  be  exposed 
donng  a  certain  voyage  or  a  fixed  period  of 
time. 

The  party  who  takes  the  risk  is  called  the 
insurer  or  underwriter ;  and  the  party  to  be 

K>tected  is  called  the  insured  or  assured, 
e  sum  paid  as  a  consideration  for  the  in- 
surance is  called  the  premium ;  and  the  in- 
strument containinjg  the  contract  is  called  the 
policy.  See  Phillips,  Amould,  Duer,  Mar- 
shall, Insurance;  Parsons,  Marit.  Law ;  £me- 
rigon  on  Insurance,  by  Meredith ;  and  title 
Insurance  in  the  Index  of  Kent's  Commen- 
taries and  Bottvier's  Institutes,  and  in  this 
work. 

MARINE  INTEREST.  A  compensa- 
tion paid  for  the  use  of  money  loaned  on 
bottomry  or  respondentia.  Irovided  the 
money  be  loaned  and  put  at  risk,  there  is  no 
fixed  limit  to  the  rate  which  may  be  lawfully 
charged  by  the  lender ;  but  courts  of  admi- 
ndty,  in  enforcing  the  contract,  will  mitigate 


the  rate  when  it  is  extortionate  and  uncon- 
scionable. See  Bottomry;  Maritims Loam  ; 
Respondentia. 

MARINE  LEAGUE.  A  measure  equal 
to  the  twentieth  part  of  a  degree  of  latitude. 
Boucher,  Inst.  n.  1845.  It  is  generally  con- 
ceded that  a  nation  has  exclusive  territorial 
iurisdiction  upon  the  high  seas  for  a  marine 
league  from  its  own  shores.  1  Kent,  Comm.  29. 

MARINER.  One  whose  occupation  it  is 
to  navigate  vessels  upon  the  sea.  See  Seamen  ; 
Shipping  Articles.  Surgeons,  engineers, 
clerks,  stewards,  cooks,  porters,  and  chamber- 
maids, on  pasBenser-steamers,  when  necessary 
for  the  service  of  the  ship  or  crew,  are  also 
deemed  mariners,  and  permitted  as  such  to  sue 
in  the  admiralty  for  their  wages.  1  Conk- 
ling,  Adm.  107.    See  Seamen  ;  Lien. 

MARITAGIX7M  (Lat.).  A  portion  given 
with  a  daughter  in  marriage. 

During  the  existeooe  of  the  fsadal  Uw,  it  was  tbe 
right  which  the  lord  of  the  fee  had,  under  certain 
tenurea,  to  dupose  of  the  daughten  of  his  vaMsl 
in  marriage.  Beames,  Glanv.  138,  n. ;  Braeton,  21  a; 
Spelman,  Gloss. ;  2  Blackstone,  Comm.  69 ;  Coke, 
Litt.  21  6,  76  a. 

^  MARITAL.    That  which  belong  to  mar- 
riage :  as,  marital  rights,  marital  duties. 

Contracts  made  by  a  feme  sole  with  a  view 
to  deprive  her  intended  husband  of  his  mari- 
tal rights  with*  respect  to  her  property  are  a 
fraud  upon  him,  and  may  be  set  aside  In 
equity.  By  the  marriage  the  husband  as- 
sumes the  duty  of  paying  her  debts  contracted 
Erevious  to  the  coverture,  and  of  supporting 
er  during  its  existence ;  and  he  cannot,  there- 
fore, be  fraudulently  deprived,  by  the  intended 
wife,  of  those  rights  which  enable  him  to  per- 
form the  duties  which  attach  to  him.  New- 
land,  Contr.  424 ;  1  Vem.  Ch.  408 ;  2  id,  17 ; 
2  P.  Will.  Ch.  357,  674 ;  2  Brown,  Ch.  345 ; 
lVe8.Ch.22;  2  Cox,  Ch.  28;  2  Beav.  Rolls, 
528 ;  White,  Lead.  Cas.  in  Eo.  ^277 ;  1  Hill, 
Ch.  1,  4 ;  13  Me.  124;  1  M'Mull.  Eq.  So.  C. 
237 ;  3  Ired.  Eq.  No.  C.  487:  4  Wash.  C.  C. 
224. 

MARITAL  PORTION.    In  Louisiana. 

The  name  given  to  that  part  of  a  deceased 
husband's  estate  to  which  the  widow  is  eu* 
titled.  La.  Civ.  Code,  334,  art  55 ;  3  Mart. 
La.  N.  s.  1. 

MARITIME  CAU8B.  A  cause  arising 
from  a  maritime  contract,  whether  made  at 
sea  or  on  land. 

3*  The  term  includes  such  causes  ap  relate 
to  the  business,  commerce,  or  navigation  of 
the  sea :  as  charter-parties,  bills  of  lading, 
and  other  contracts' of  affreightment;  hot* 
tomiy  and  resjx)ndentia  contracts ;  and  con- 
tracts for  maritime  services  in  repairing,  sup- 
plying, and  navigating  ships  and  vessels; 
contracts  and  quasi  contracts  respecting  ave- 
rages, contributions,  and  jettisons,  when  the 
party  prosecuting  has  a  maritime  lien ;  and 
also  those  arising  from  torts  and  injuries  com- 
mitted on  the  high  seas,  or  on  other  navigable 
waters  within  the  admiralty  jurisdiction. 

8«  Suits  for  the  recovery  of  damages  for 
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the  oollision  of  ships  and  vessels  oonstitate 
an  important  class  of  the  causes  founded  upon 
marine  torts ;  and  in  these  cases  the  admiralty 
courts  adopt  a  rule  of  decision  entirely  dif- 
ferent from  that  acted  upon  in  common-law 
courts.  In  the  latter  a  plaintiff  whose  negli- 
gence has  contributed  to  the  injury  of  which 
he  complains  cannot  recover  damages,  al- 
though the  defendant  has  been  equally,  or 
even  more,  culpable ;  but  in  cases  of  collision 
the  admiralty  courts,  when  it  is  established 
that  both  vessels  were  in  fault,  or  that  the  col- 
lision must  be  attributed  to  the  fault  of  one 
or  both  of  the  vessels,  and  it  cannot  be  deter- 
mined which,  if  either  alone,  was  in  fault, 
aggregate  the  damage  to  both,  and  then  divide 
it  between  them,  decreeing  that  the  owners 
of  each  shall  bear  half  the  whole  loss.  2 
Dods.  Adm.  85;  3  W.  Rob.  Adm.  38;  17 
How.  172 ;  1  Conkling,  Adm.  374-^0. 

4*  Gases  of  salvage  are  also  within  the 
iurisdiotion  of  the  admiralty  courts ;  and  they 
likewise  exercise  jurisdiction  in  favor  of  a  part- 
owner  who  dissents  from  the  determination 
of  a  minority  of  the  owners  to  employ  the 
ship  in  a  particular  manner,  and  seeks  to  ob- 
tain security  for  the  safe  return  of  the  vessel. 
They  also  exercise  a  jurisdiction  (founded 
upon  a  rule  of  national  comity)  for  the  pur- 
pose of  enforcing  the  decrees  of  foreign  courts 
of  admiralty,  when  the  ends  of  justice  require 
it  1  Conkling,  Adm.  2d  ed.  26 ;  2  Gall.  C. 
C.  191, 197, 

The  admiralty  courts  of  the  United  States 
also  have  jurisdiction  of  controversies  between 
part-owners  and  others  in  relation  to  the  title 
or  possession  of  ships  and  vessels,  Ware, 
Dist.  Ct.  232;  2  Curt.  C.  C.  426 ;  18  How. 
267 ;  also  of  all  seizures  under  laws  of  im- 
port, navigation,  or  trade  of  the  United  States, 
where  such  seizures  are  made  on  the  high 
seas  or  on  waters  which  are  navigable  from 
the  sea  by  vessels  of  ten  or  more  tons  burden. 
See  Judiciary  Act,  sec.  9,  1  U.  S.  Stat  at 
Large,  77. 

5.  In  all  cases  of  contract  the  jurisdiction 
of  the  admiralty  courts  depends  upon  the  na- 
ture or  subject-matter  of  tne  contract ;  but  in 
cases  of  maritime  tort  and  salvage  their  juris- 
diction depends  upon  the  place  in  which  the 
cause  of  action  accrued.  I  Conkling,  Adm. 
19,  32.  In  general,  the  courts  of  common  law 
have  a  concurrent  jurisdiction  with  courts  of 
admiralty  in  those  oases  which,  in  legal  par- 
lance, are  said  to  be  prosecuted  or  promoted 
on  the  instance  side  of  the  court.  But  the 
admiralty  also  has  jurisdiction  of  prise  eases, 
or  cases  arising  upon  captures  ^urs  belli;  and 
that  jurisdiction  is  exclusive. 

6*  In  the  United  States,  the  jurisdiction  of 
the  admiralty  courts  is  not  limited  to  the  cases 
of  contracts  relating  to  the  navigation  of  the 
high  seas  or  other  waters  within  the  ebb  and 
flow  of  the  tide,  and  to  causes  of  action  for 
torts  committed  on  tide-waters,  as  was  gene- 
rally supposed  prior  to  1845,  10  Wheat.  428 ; 
7  Pet  3H  343;  but  it  is  now  held  to  extend 
to  the  great  lakes  and  to  the  other  navigable 
waters  of  the  United  States,  in  respect  to  com- 


merce with  foreign  nations  and  amone  the 
states.  .  12  How.  443,  468 ;  5  McLean,  C.  O. 
269,359;  20  How.  296. 

The  admiralty  jurisdiction  has  been  held 
not  to  extend  to  preliminary  oontraots,  merely 
leading  to  the  execution  of  maritime  con- 
tracts, 3  Mas.  C.  C.  6 ;  4  u2. 380 ;  3  Sumn.  0. 
C.  144 ;  nor  to  matters  of  account  between 
part-owners,  11  Pet.  175 ;  nor  to  trusts,  al- 
though they  mav  relate  to  maritime  idfairs, 
Dav.  Dist  Ct.  71 ;  nor  to  enforce  a  specific 
performance  of  a  contract  relating  to  mari- 
time affairs ;  nor  to  a  contract  not  maritime 
in  its  character,  although  the  consideration 
for  it  may  be  maritime  services,  4  Mas.  C.  G. 
380 ;  nor  to  questions  of  possession  and  pro- 
nerty  between  owner  and  mortgacee,  17  How. 
399 ;  nor  to  contracts  of  affreightment  from 
one  port  of  the  great  lakes  to  another  port  in 
the  same  state,  2l  How.  244 ;  nor  to  contracta 
for  supplies  furnished  a  vessel  eneaged  in 
such  trade  only ;  and,  of  course,  such  causes 
cannot  be  considered  maritime  causes.  21 
How.  248. 

MARTTIMB  CONTRACT.  One  which 

relates  to  the  business  of  navigation  upon  the 
sea,  or  to  business  appertaining  to  commerce 
or  navigation  to  be  transacted  or  done  upon 
the  sea,  or  in  searports,  and  over  which  courta 
of  admiralty  have  jurisdiction  concurrent  wiUi 
the  courts  of  common  law. 

3*  Such  contracts,  according  to  civilians 
and  jurists,  include,  among  o£ers,  charter- 
parties,  bills  of  lading,  and  other  contracts  of 
affireightment,  marine  hypothecations,  con- 
tracts for  maritime  service  in  building,  repair- 
ing, supplying,  and  navigating  ships  or  vessels, 
contracts  and  quasi  contracts  respecting  ave- 
rages, contributions,  and  jettisons.  See  2 
Qall.  C.  C.  398,  etc.,  in  which  Jud^  Story 
gave  a  very  elaborate  and  learned  opinion  on 
Uie  subject.    Parsons,  Marit  Law. 

It  is,  however,  very  doubtful  whether  his 
views  in  respect  to  the  admiralty  jurisdiction 
in  cases  of  marine  insurance  would  now  be 
concurred  in  by  the  sunreme  court  of  the 
United  States ;  and  that  learned  tribunal,  in 
the  late  case  of  The  People's  Ferry  Co.  vs. 
Beers,  20  How.  393,  intimated  that  a  contract 
for  building  a  vessel  was  not  a  maritime  con- 
tract   See,  also,  7  How.  729 ;  19  id,  171. 

8*  The  term  "maritime  carUract"  in  ita 
ordinary  and  proper  signification,  does  not 
strictly  apply  to  contracts  relating  to  the  navi- 
gation 01  our  great  inland  lakes  and  our  great 
navigable  rivers ;  and  yet  contracts  in  respect 
to  their  navigation  m>m  state  to  state  are 
now  within  the  admiralty  jurisdiction  of  the 
United  States  to  the  same  extent  as  though 
they  were  arms  of  the  sea  and  subject  to 
tidal  influences.  12  How.  443,  468.  Such 
contracts  are,  therefore,  freouently  denomi- 
nated maritime  contracts,  ana  may,  perhaps, 
be  properly  denominated  quan  mantime,  as 
being  within  the  jurisdiction  of  the  admiralty 
or  maritime  courts. 

MARITIME  LAW.  That  system  of  law 
which  particularly  relates  to  tiie  affairs  and 
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bnsinoBS  of  the  sea,  to  ships,  their  crews  and 
nangation,  and  to  the  marine  conTejapce  of 
persons  and  property.  See  Adxiraltt,  and 
the  yarious  titles  in  regard  to  which  inform- 
ation is  sought. 

M ARITIMB  LOAN.  A  contract  or 
agreement  by  which  one,  who  is  the  lender, 
lends  to  another,  who  is  ihe  borrower,  a  cer- 
tain Bom  of  money,  upon  condition  that  if 
the  thing  upon  which  tne  loan  has  been  made 
should  ^  lost  by  any  peril  of  the  sea,  or  vis 
major,  the  lender  sliaU  not  be  repaid  unless 
what  remains  shall  be  equal  to  the  sum  bor- 
rowed ;  and  if  the  thine  arrive  in  safety,  or 
in  case  it  shall  not  have  oeen  injured  but  by 
its  own  defects  or  Uie  fault  of  the  master  or 
mariners,  the  borrower  shall  be  bound  to  re- 
tom  the  sum  borrowed,  together  with  a  cer- 
tain sum  agreed  upon  as  the  price  of  the  hai- 
ard  incurred.  Emerijron,  Mar.  Loans,  c.  1, 
B.2L  SeeBoTTOXRT;  Gross  An yentubk  ;  Ik- 
TiRssT,  Maritime  ;  Rrspondsntia. 

HARITIMB  PROFIT.  A  term  used 
by  French  writers  to  signify  any  profit  derived 
£fom  a  maritime  loan. 

MARK.  A  sign,  traced  on  paper  or  parch- 
ment, which  stands  in  the  place  oi  a  signature ; 
usaally  made  by  persons  who  cannot  write. 
It  is  most  often  the  sign  of  the  cross,  made  in 
a  little  space  left  between  the  Christian  name 
and  surname.  2  Sharswood,  Blackst.  Oomm. 
'm ;  2  Curt.  324 ;  Mood.  &  M.  516 ;  12  Pet. 
150;  7  Bingh.  457;  2  Ves.  Sen.  Ch.  465 ;  1 
Yes.  k  B.  Ch.  Ir.  362 ;  1  Yes.  Ch.  11.  A  mark 
is  DOW  held  to  be  a  good  signature  though  the 
party  was  able  to  write.  8  Ad.  &  £.  94 ;  3 
Nev.  k  P.  228 ;  3  Curt  752 ;  5  Johns.  N.  Y. 
144;  2  Bradf.  Surr.  N.  Y.  385 ;  24  Penn.  St 
502;  29  i(2.  221;  19  Mo.  609;  21  id,  17 ;  18 
6a.  396 ;  16  B.  Monr.  Ky.  102 ;  1  Jarman, 
WUls,  Perkins  ed.  69,  112,  note;  1  YITil- 
liams.  Exec  63.    See  Penn.  Stat.  1848. 

The  ai^,  writing,  or  ticket  put  upon  mano- 
fitftured  eoods  to  distinguish  them  firom  others, 

&L  l4;  3  Bamew.  A;  C.  541 ;  2  Atk.  Oh. 
;  2  Yes.  &  B.  Ch.  Ir.  218 ;  3  Mylne  k  0. 
Ch.  1 ;  Eden,  Inj.  314 ;  also  to  indicate  the 

Srice ;  and  if  one  use  the  mark  of  another  to 
0  him  dama^,  an  action  on  the  case  will  lie, 
or  an  injunction  may  be  had  from  chancery. 
2  Croke,  47.     See  Tradi-Marks. 


(snelled,  also,  Marc).    A  weight 

used  in  sevenu  parts  of  Europe,  and  for  seve- 
ral commodities,  especially  gold  and  silver. 
When  ^Id  and  silver  are  smd  by  the  mark, 
it  u  divided  into  twenty-four  carats.  A 
money  of  accounts  in  Encland,  and  in  some 
other  countries  a  coin.  The  English  mark  is 
two-thirds  of  a  pound  sterling,  or  13«.  Ad. ;  and 
the  Scotch  mark  is  of  equal  value  in  Scotch 
money  of  account.     Encyc.  Amer. 

MARKBT  (Lat.  merxy  merchandise; 
anciently^,  merccU).  A  public  place  and  ap- 
pointed time  for  buving  and  selling.  A  puo- 
lic  place,  appointed  by  public  authority, wnere 
all  aorta  or  things  necessary  for  the  subsist- 
ence or  for  the  convenience  of  life  are  sold. 


All  fieurs  are  markets,  but  not  viet  versSU 
Bracton.l.  2,  c.  24;  Coke,  Litt.  22 ;  Coke,  2d 
Inst.  401 ;  Coke,  4th  Inst.  272.  Markets  are 
generally  regulated  by  local  laws. 

The  franchise  by  which  a  town  holds  a  mar- 
ket, which  can  only  be  by  royal  grant  or  im- 
memorial usage. 

By  the  term  market  is  also  understood  the 
demand  there  is  for  any  particular  article :  as, 
the  cotton  market  in  Europe  is  dull.  See  15 
Yiner,  Abr.  42 ;  Comyns,  I>ig.  Market. 

MARKBT  OVERT.  An  open  or  public 
market ;  that  is,  a  place  appointed  by  law 
or  custom  for  the  sate  of  goods  and  chattels 
at  stated  times  in  public.  '*  An  open,  public, 
and  legally  constituted  market"  Jervis,  0. 
J.,  9  J.  Scott,  601. 

3*  The  market-place  is  the  only  market 
overt  out  of  London;  but  in  Lonm)n  every 
shop  is  a  market  overt.  5  Coke,  83 ;  F.  Moore, 
300.  In  London,  every  day  except  Sunday 
is  market-day.  In  the  country,  particuUur 
days  are  fixed  for  market-days.  2  Snarswood, 
Blackst  Comm.  449. 

3«  All  contracts  for  any  thing  vendible, 
made  in  market  overt,  shall  be  binding ;  and 
sales  pass  the  property,  thoueh  stolen,  if  it 
be  an  open  and  proper  place  lor  the  kind  of 
goods,  there  be  an  actual  sale  for  valuable 
consideration,  no  notice  of  wrongful  posses- 
sion, no  collusion,  parties  able  to  contract,  a 
contract  originally  and  wholly  in  the  market 
overt,  toll  be  paid,  if  requisite,  by  statute,  and 
the  contract  do  made  between  sun  and  sun. 
5  Coke,  83.  But  sale  in  market  overt  does 
not  bind  the  king,  though  it  does  infants,  etc. 
Coke,  2d  Inst.  713;  2  Sharswood,  Blackst 
Comm.  449 ;  2  Chitty,  Com.  Law,  148-154 ; 
Comyns,  Dig.  Market  (£) ;  Bacon,  Abr.  Fairs 
and  Markets  (E) ;  5  Bamew.  k  Aid.  624; 
Dane,  Abr.  o.  45,  a.  2 ;  Crabb,  Real  Prop.  { 
679  et  seq, 

4«  There  is  no  lawrecopiising  the  effect  of 
a  sale  in  market  overt  m  Pennsylvania,  8 
Yeatee,  Penn.  347 ;  5  Sere,  k  R.  Penn.  130; 
in  New  York,  1  Johns.  N.  ¥ .  480 ;  in  Massa- 
chusetts,  8  Mass.  521 ;  14  id.  500 ;  in  Ohio, 
5  Ohio,  203 ;  nor  in  Vermont,  1  Tyl.  Yt  841 ; 
nor,  indeed,  in  any  of  the  United  States.  10 
Pet  161 ;  2  Kent,  Comm.  324. 

MARLBRIDGB,  STATITTB  OF.    An 

important  English  statute,  52  Hen.  IIL  (1267), 
relating  to  the  tenures  of  real  property,  and  to 
procedure.  It  derived  its  name  from  the  town 
in  YTiltehire  in  which  parliament  sat  when 
it  was  enacted,  now  known  as  Marlborough. 
Compare  2  Reeve,  Hist.  Eng.  Law,  62 ;  Craob, 
Com.  Law,  156 ;  Barrington,  Stat.  66. 

MARQUE  AND  REPRISAL.     See 

Letters  of  Marque. 

MARRIAGE.  A  contract,  made  in  due 
form  of  law,  by  which  a  man  and  woman 
reciprocally  en^ge  to  live  with  each  other 
during  their  joint  lives,  and  to  discharge  to- 
wards each  other  the  duties  imposed  by  law 
on  the  relation  of  husband  and  wife. 

Ii«  All  persons  are  able  to  contract  ma^ 
riage  unless  they  are  under  the  legal  age,  or 
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unless  there  be  other  disability.  The  age  of 
consent  at  common  law  is  fourteen  in  males, 
and  twelve  in  females.  Reeye,  Dom.  Rel. 
236 ;  2  Kent,  Comm.  6th  ed.  78 ;  1  N.  Ghipm. 
Yt.  254;  10  Humphr.  Tenn.  61 ;  1  Gray,  Mass. 
119.  See  20  Ohio,  1.  When  a  person  under 
this  age  marries,  such  person  can,  when  he 
or  she  arrives  at  the  age  above  specified, 
avoid  the  marriage,  or  such  person  oi'  both 
may,  if  the  other  is  of  legal  aze,  confirm  it. 
If  either  of^the  parties  is  under  seven,  the 
marriage  is  voia.  1  Sharswood,  Blackst. 
Comm.  436,  and  note  0 ;  5  Ired.  £q.  No.  C. 
487.    ^  ^ 

If  either  party  is  non  compos  mentis,  or  in- 
aane,  the  marriage  is  void.  21  N.  H.  52 ;  22 
id.  553 ;  4  Johns.  Ch.  N.  Y.  343. 

If  either  party  has  a  husband  or  wife  ^i^g* 
the  marriage  is  void.  4  Johns.  N.  Y.  53 ;  Sz 
Ala.  N.  s.  86;  1  Salk.  120;  1  Sharswood, 
Blackst  Comm.  438.    See  Nullitt  or  Mab- 

BIAQB. 

Consanguinib^  and  affinity  within  the  rules 
prescribed  by  law  in  this  country  render  a 
marriage  void.  The  statutes  of  particular 
states  will  be  referred  to  hereafter.  In  Eng- 
land they  render  the  marriage  liable  to  be 
annulled  by  the  ecclesiastical  courts.  10 
Mete.  Mass.  451 ;  2  Blackstone,  Comm.  434. 
See  Conflict  of  Laws. 

3*  The  parties  must  each  be  willing  to 
marry  the  other. 

If  either  party  acts  under  compulsion,  or 
IS  under  duress,  the  marriage  is  voidable.  2 
Hagg.  Cons.  104,  246. 

Where  one  of  the  parties  is  mistaken  in 
the  person  of  the  other,  this  requisite  is 
wanting.  But  a  mistake  in  the  qualities  or 
character  of  the  other  party  will  not  avoid 
the  marriage.     Poynter,  Marr.  &  D.  c.  9. 

If  the  apparent  willingness  is  produced 
by  fraud,  the  marriaee  will  be  valid  till  set 
aside  by  a  court  of  cnancery  or  by  a  decree 
of  divorce.  5  Paige,  Ch.  N.  ¥ .  43.  Fraud  is 
sometimes  said  to  render  a  marriage  void ; 
but.  this  is  incorrect,  as  it  is  competent  for 
the  party  injured  to  waive  the  tort  and  af- 
firm the  marriage.  Impotenoy  in  one  of  the 
parties  is  sometimes  laid  down  as  rendering 
the  marriage  void,  as  bein^  a  species  of  fraud 
on  the  other  party;  but  it  is  only  a  ground 
for  annulling  the  contract  by  a  court,  or  for 
a  divorce. 

4*  The  parties  must  actually  make  a  con- 
tract of  marriage:  the  form  and  requisites 
of  it  will  depend  on  the  law  of  the  place. 
See  Lbx  Loci. 

At  common  law,  no  particular  form  of 
words  or  ceremony  was  necessary.  Mutual 
assent  to  the  relation  of  husband  and  wife 
was  sufficient.  Any  words  importing  a  pre- 
sent assent  to  being  married  to  eacn  ouier 
were  sufficient  evidence  of  the  contract.  If 
the  words  imported  an  assent  to  a  future 
marriage,  if  followed  by  consummation,  this 
established  a  valid  marriage  by  the  canon 
iaw,  but  not  by  the  common  law.  10  Clark 
&  F.  Hou.  L.  584 ;   15  N.  Y.  345 ;  2  Roper, 


Husb.  &  W.  445-475 ;   1  How.  219;  2N.H. 
268. 

ft*  At  common  law,  the  consent  might  be 
given  in  the  presence  of  a  magistrate  or  of 
any  other  person  as  a  witness,  or  it  might  be 
found  by  a  court  or  jury  from  the  subsequent 
acknowledgment  of  the  parties,  or  from  the 
proof  of  cohabitation,  or  of  general  reputa- 
tion resulting  from  tiie  conduct  of  the  pai^ 
ties.  In  the  original  United  States  the  com- 
mon-law rule  prevails,  except  where  it  has 
been  changed  by  legislation.  6  Binn.  Penn. 
405 ;  4  Johns.  N.  Y.  52 :  7  Wend.  N.  Y.  47. 
See  10  N.  H.  388;  4  Burr.  2058;  1  How.  219, 
234;  1  Gray,  Mass.  119 ;  2  Me.  102. 

In  civil  cases,  a  marriage  can  generally  be 
proved  by  showing  that  the  parties  have  held 
themselves  out  as  husband  and  wife,  and  by 
general  reputation  founded  on  their  conduct. 
There  is  an  exception,  however,  in  the  case 
of  such  civil  suits  as  are  founded  on  the  mar- 
riage relation,  such  as  actions  for  the  seduo- 
tion  of  the  wife,  where  general  reputation  and 
cohabitation  will  not  be  sufficient.  4  N.  Y. 
230 ;  3  Bradf.  Surr.  N.  Y.  369,  373 ;  6  Conn. 
446 ;  29  Me.  323 ;  14  N.  H.  450. 

6*  In  most  of  the  states,  the  degrees  of  re- 
lationship within  which  marriages  may  not 
be  contracted  are  prescribed  by  statute.  This 
limit  in  cases  of  consanguinity  is  generally, 
though  not  always,  that  of  first  cousins.  In 
some  of  the  states,  a  violation  of  the  rule  ren- 
ders, by  statute,  the  marriage  absolutely  void. 
In  others,  no  provision  of  this  kind  is  made. 
Various  statutes  have  been  passed  to  guard 
against  abuse  of  the  marriage  ceremony.  Such 
of  them  as  require  license,  or  the  publica- 
tion of  banns,  or  the  'consent  of  parents  or 
guardians,  are  regarded  as  directory,  and, 
unless  explicitly  declaring  the  marriage  to  be 
void,  if  not  complied  vrith  do  not  render  it 
void.  Mass.  Gen.  Stat.  (1860)  529;  Conn. 
Comp.  Stat.  (1854)323;  Swan,  Rev.  Stat,  of 
Ohio  (1854),  669;  4  Iowa,  449;  26»Mo.  260; 
Reeve.  Dom.  Rel.  196, 20O;  1  Rev.  Swift's  Dig. 
20;  2  Watts,  Penn.  9;  1  How.  219;  2  Halst. 
N.  J.  138 ;  2  N.  H.  268.  As  to  rights  of  mar- 
ried women,  see  Husband  and  Win ;  Wifk. 

MARRIAGE  ARTICLES.  Articles 
of  agreement  between  parties  contemplating 
marriage,  in  accordance  with  which  the  mar- 
riage settlement  is  afterwards  to  be  drawn 
up.  They  are  to  be  binding  in  case  of  mar- 
riage, lliey  must  be  in  writing,  by  Statute 
of  Frauds.  Burton,  Real  Prop.  484 ;  Crabb, 
Real  Prop.  {  1809 ;  4  Cruise,  Dig.  274,  323. 
See  2  Washburn,  Real  Prop.  App. 

MARRIAGE  BROKAOE.    The  act  by 

which  a  person  interferes,  for  a  consideratioQ 
to  be  received  by  him,  between  a  man  and  a 

j  woman,  for  the  purpose  of  promoting  a  mar- 
riage between  them.    The  money  paid  for 

;  such  service  is  also  known  by  this  name. 
It  is  a  doctrine  of  the  courts  of  equity  that 

I  all  marriage-brokage  contracts  are  utterly 
void,  as  against  public  policy,  and  are,  there- 

[  fore,  incapable  of  confirmation.  1  Fonblanque, 
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£q.  b.  1,  c.  4,  8. 10,  note  s ;  2  Story,  £q.  Jar. 
i  263 ;  Newland,  Oontr.  469. 

MARRIAGE  PORTION.  That  pro- 
perty which  is  given  to  a  woman  on  her  mar- 
riage.   See  Dowry. 

MARRIAGB,    PROMISE    OF.      A 

promise  of  marriage  is  a  contract  entered  into 
between  a  man  and  woman  that  they  will 
marry  each  other. 

When  the  promise  is  made  between  persons 
competent  to  contract  matrimony,  an  action 
lies  for  a  breach  of  it.    See  Proxiss  of  Mar- 

RIAGR. 

MARRIAGE  BETTUBMENT.     An 

agreement  made  by  the  parties  in  contempla- 
tion of  marriage,  by  which  the  title  to  certain 
property  is  changed,  and  the  property  to  some 
extent  becomes  inalienable.  1  Rice,  Eq.  So.  C. 
315.  See  2  Hill,  Gh.  So.  0.  3 ;  8  Leigh,  Ya. 
29;  1  Dot.  &  B.  Eq.  No.  C.  389  ;  2  id.  103 ; 
1  Baldw.  0.  C.  344 ;  15  Mass.  106 ;  1  Yeates, 
Penn.  221 ;  7  Pet  348 ;  4  Bouvier,  Inst  n. 
3947.    See  2  Washburn,  Real  Prop.  Appx. 

MARSH  A  Ti.  An  officer  of  the  United 
States,  whose  duty  it  is  to  execute  the  process 
of  the  courts  of  the  United  States.  His  duties 
within  the  district  for  which  he  is  appointed 
are  very  similar  to  those  of  a  sheriff.  See  U. 
S.  Stat  at  Large,  Index;  Sergeant,  Const. 
Iaw,  ch.  25 ;  2  I>a]1.402 ;  Burros  Trial,  365 ; 
i  Mas.  C.  C.  100 ;  2  Gall.  C.  G.  101 ;  4  Granch, 
96;  7ii.  276;  9  id.  86, 212;  6  Wheat,  194; 
9u2.645. 


To  arrange;  put  in  pro- 
per order :  e.  g, "  the  law  will  marshall  words, 
vi  Tea  magi$  vdUcU,"  A7Z,  B.,  Hardr.  92.  So 
to  marshal  assets.  See  Asssts.  So  to  mar- 
shal coai-armoar:  this  now  belongs  to  her- 
alds.   Wharton,  Lex.  2d  Lend.  ed. 

MARSHAIiLINa  ASSETS.     See 


ICARSHALSEA.  In  English  Law. 
A  prison  beiongine  to  the  king's  bencfi.  It 
haa  now  been  consolidated  with  others,  under 
the  name  of  the  queen's  prison. 

MARSHAL8EA,  COURT  OF.  A 
oourt  originally  held  before  the  steward  and 
marshal  of  the  royal  household. 

It  was  instituted  to  administer  justice  be- 
tween the  servants  of  the  king's  household, 
that  thejjr  might  not  be  drawn  into  other  courts 
and  their  services  lost.  It  was  anciently  am- 
bulatory ;  but  Gharles  I.  erected  a  court  of 
reoord,  by  the  name  of  curia  pdUUiiy  to  be 
held  before  the  steward  of  the  household,  etc., 
to  hold  pleas  of  all  personal  actions  which 
should  arise  within  twelve  miles  of  the  royal 
palace  at  Whitehall,  not  including  the  city  of 
London.  This  court  was  held  weekly,  to  deter- 
mine causes  involving  less  than  twenty  pounds, 
together  with  the  ancient  oourt  of  Marshalsea, 
in  the  borough  of  Southwark.  A  writ  of  error 
lay  thence  to  the  king's  bench.  Both  courts 
were  abolished  by  the  stat.  12  &  13  Vict.  c. 
101,  {  13.    See  Jacob,  Whishaw,  Law  Diet 

ICARTIAIa  LAW.  Thtft  militarv  rule 
and  anthoritj  which  exists  in  time  of  war, 


and  is  conferred  bv  the  laws  of  war,  in  rela- 
tion to  persons  and  thines  under  and  within 
the  scope  of  active  military  operations,  in 
carrying  on  the  war,  and  which  extinguishes 
or  suspends  civil  rights  and  the  remedies 
founded  upon  them,  for  the  time-being,  so  far 
as  it  may  appear  to  be  necessary  in  order  to 
the  full  accomplishment  of  the  purposes  of 
the  war.  Prof.  Joel  Parker,  in  N.  A.  Rev.,  Oct. 
1861. 

The  application  of  military  government  to 
persons  and  property  within  the  scope  of  it, 
according  to  the  laws  and  usages  of  war,  to 
the  exclusion  of  the  municipal  government, 
in  all  respects  where  the  latter  would  impair 
the^  efficiency  of  military  rule  and  military 
action.    Id.  ibid. 

ft*  It  supersedes  all  civil  proceedings  which 
conflict  with  it,  Ben^t,  Mil.  Law,  but  does 
not  necessarily  supersede  all  such  proceed- 
incs. 

It  extends,  at  leas^  to  the  camp,  environs, 
and  near  field  of  military  operations,  7  How. 
83 ;  3  Mart.  La.  530;  6  American  Archives, 
186 ;  and  see,  also,  2  H.  Blackst.  165 ;  1  Term, 
549;  1  Rnapp,  Priv.  Goun.  316;  Dougl. 
573 ;  13  How.  115 ;  but  does  not  extend  to  a 
neutral  country.  1  Hill,  N.  Y.  377.  And  see 
25  Wend.  N.  Y.  483, 512,  n.  It  is  founded  on 
paramount  necessity,  and  imposed  by  a  mili- 
tary chief.  1  Kent,  Gomm.  j77,  n.  Tor  any 
excess  or  abuse  of  the  authority,  the  officer 
ordering  -and  the  person  committing  the  act 
are  liaole  as  trespassers.  13  How.  115, 154 ; 
1  Gowp.  180. 

Gonsult  the  article  Gouet  Martial  ;  Hal- 
leck.  Int.  Law ;  1  Hale,  PL  Gr.  347  ;  1  Lie- 
ber,  Giv.  Lib.  130 ;  MoArthur,  Gourts  Mart. 
4th  Lond.  ed.  34 ;  DeHart,  Mil.  Law,  13-17 ; 
Tytler,  Gourts  Mart.  11-27,  58-62,  105; 
Hough,  Mil.  Gourts,  349, 350 ;  O'Brien,  Mil. 
Law,  26,  30;  Bowyer,  Gonst.  Law,  424;  3 
Webster,  Works,  459 ;  Story,  Gonst  2  1342; 
8  Atty.  Gens.  Opinions,  365-^74;  12  Meto. 
Mass.  56 ;  3  Mart.  La.  531 ;  1  Mart.  Gond. 
La.  169,  170,  n. ;  7  How.  59-«8 ;  15  td.  115 ; 
16  id.  144 ;  10  Johns.  N.  Y.  328 ;  17  Best. 
Law  Rep.  125;  2A  id.  78;  4  West.  Law 
Monthl.  449. 

MAR7LAND.  One  of  the  thirteen 
original  states  of  the  Union. 

2«  The  territory  of  Maryland  was  hioladed  in 
the  grants  preTionsly  made  to  oompanieB  formed 
for  the  settlement  of  Virginia.  These  grants  were 
annulled,  and  Maryland  was  granted  by  Charles  the 
First,  on  the  20th  of  Jane,  1632,  to  Cecilins  CaWerty 
Baron  of  Baltimore.  The  first  settlement  nnder 
the  anthority  of  Lord  Baltimore  was  made  on  the 
27th  of  March,  1634,  in  what  is  now  Sl  Mary's 
county.  Some  settlements  were  preyionsly  made 
on  Kent  Island,  under  the  anthority  of  Virginia. 

During  its  colonial  period,  Maryland  was  gov- 
erned, with  slight  interruptions,  by  the  lord  pro- 
prietsjry,  under  its  charter. 

The  government  of  Maryland  was  assumed  by 
commissioners  acting  nnder  the  Commonwealth  of 
England ;  but  in  a  few  years  Lord  Baltimore  was 
restored  to  his  full  powers,  and  remained  undis- 
turbed until  the  revolution  of  1688,  when  the 
government  was  seised  by  the  crown,  and  not  re- 
stored  to  the  proprietary  till  1716.    From  this 
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period  there  wu  no  inteimption  to  the  proprietary 
rule  until  the  revolation. 

3*  The  territorial  limits  of  Maryland  seem  to 
have  been  plainly  described  in  the  charter;  still, 
long  disputes  arose  about  the  boundaries,  in  the  ad- 
justment of  which  this  state  was  reduced  to  her 
present  limits. 

The  lines  dividing  Maryland  from  Pennsylvania 
and  Delaware  were  fixed  under  an  agreement  be- 
tween Thomas  and  Richard  Penn  and  Lord  Balti- 
more, dated  in  1760.  These  lines  were  surveyed  , 
by  Mason  and  Dixon ;  and  hence  the  line  between 
Maryland  and  Pennsylvania  is  ealled  Mason  and 
Dixon's  line. 

By  this  agreement,  the  rights  of  granteei  under 
the  respective  proprietaries  were  saved,  and  pro> 
Tision  made  for  confirming  the  titles  by  the  govern- 
ment in  whose  jurisdiction  the  lands  granted  were 
situated.  The  boundary  between  Maryland  and 
Virginia  has  never  been  finally  settled.  Maryland 
elaimed  to  the  south  branch  of  the  Potomac;  but 
Virginia  has  held  to  the  north  branch,  and  exercised 
jurisdiction  up  to  that  line.  The  rights  of  the 
oitisens  of  the  respective  states  to  fish  and  navigate 
the  waters  which  divide  Maryland  and  Virginia 
were  fixed  by  compact  between  the  two  states  in 
1785. 

4*  The  first  constitution  of  this  state  was  adopted 
on  the  eighth  day  of  November,  1776.  The  pre- 
sent oonstitution  was  adopted  in  1851,  and  went 
into  operation  on  the  fourth  day  of  July  in  that 
year.  It  declared  that  no  person  ought  to  be  mo- 
lested on  account  of  his  religious  belief,  or  com- 
pelled to  frequent  or  maintain  any  place  of  worship 
or  any  ministry.  ^  Any  person  who  believes  in  a 
God,  and  that  he  will  be  punished  or  rewarded  for 
his  acts  either  in  this  world  or  the  next,  is  compe- 
tent as  a  witness  or  a  juror.  The  jury  are  the 
judges  of  the  law  and  the  fact  in  criminal  coses. 
In  civil  cases  the  trial  by  jury  is  preserved  where 
the  amount  in  controversy  exceeds  five  dollars. 
Lotteries  are  prohibited  after  April  1,  1859.  No 
divorce  can  be  granted  by  the  legislature.  No 
holder  of  public  money,  while  indebted  to  the  state, 
no  person  who  fights  a  duel  or  sends  or  accepts  a 
challenge,  no  person  holding  any  office  under  the 
United  States,    no    minister  or  preacher  of   the 

Sospel,  is  eligible  to  any  ofllce  or  trust  or  profit, 
fo  debt  can  be  created  for  purposes  of  internal  im- 
provement. Imprisonment  for  debt  is  not  allowed. 
The  legislature  may  not  pass  any  law  abolishing 
the  relation  of  master  and  slave  as  now  existing. 
Civil  officers  are  nearly  all  elected  by  the  people. 
Every  free  male  white  citizen  twenty-one  years  of 
age,  except  lunatics,  who  has  resided  a  year  in  the 
state  and  six  months  in  the  county  or  city,  is  en- 
titled to  vote.  Elections  are  to  be  held  on  tbe  first 
Wednesday  in  November  in  eveiy  year,  commencing 
with  1851. 

The  statute  law  of  Maryland,  from  the  earliest 
colonial  times,  has  been  codified  in  two  volumes, 
which  were  adopted  "  in  lieu  of  and  as  a  substitute 
for  all  the  public  general  laws  and  public  local 
laws  heretofore  passed  by  the  legislature."  See 
Acts  of  1860,  ch.  1. 

Th9  LtgUlaHte  Power, 

5«  This  is  lodged  in  "  Tbe  General  Assembly  of 
Maryland,"  composed  of  two  branches:  a  senate 
and  a  house  of  delegates. 

The  Senate  is  oomposed  of  members  elected,  one 
from  each  county  (the  city  of  Baltimore  also  elect- 
ing one),  for  the  term  of  four  years.  One-half  of 
the  senate  is  elected  every  two  years.  A  senator 
must  be  twenty-five  years  old,  a  oitisen  of  the 
United  States,  have  resided  three  years  next  before 
election  in  the  state,  and  the  last  year  thereof  in 
the  county  or  city  from  which  he  is  elected. 

TKe  Houee  of  Jhlegatee  eonsists  of  members 


elected  from  the  various  counties.  They  are  appor- 
tioned according  to  population;  but  the  smallest 
county  is  not  to  have  less  than  two,  the  city  of 
Baltimore  is  to  have  four  more  than  the  largest, 
and  the  whole  number  is  never  to  exceed  eighty. 
A  delegate  must  be  twenty-one  years  of  age,  and 
otherwise  possess  the  same  qualifications  as  a 
senator. 

The  general  assembly  meets  the  first  Wednesday 
in  January  every  even  year,  and  the  session  closes 
the  tenth  of  March.  It  can  grant  no  act  of  incor* 
poration  which  may  not  be  repealed.  It  cannot 
authorise  taking  private  property  without  first 
paying  or  tendering  a  just  compensation  to  the 


owner. 


The  SxeeuHve  Power. 


6*  The  Governor  is  elected  every  fourth  year  from 
1853,  for  the  term  of  four  years,  commencing  on 
the  second  Wednesday  in  January  next  after  bis 
eleetion.  The  state  is  divided  into  three  distriots^ 
from  each  of  which  the  governor  must  be  elected 
suooessively.  He  must  be  thirty  years  old,  have 
been  for  five  years  a  resident  of  Uie  state  and  three 
years  of  the  district  from  which  he  is  elected.  The 
governor  is  commander  of  the  land  and  naval  forces; 
appoints,  with  the  consent  of  the  senate,  all  mili- 
tary officers,  and  all  civil  officers  whose  appointment 
is  not  otherwise  provided  for;  in  case  of  the 
vacancy  of  any  office  during  the  recess  of  the  sen- 
ate, he  is  to  appoint  a  person  to  said  office,  to  hold 
until  the  end  of  the  next  session  of  the  legislature; 
may  suspend  or  arrest  nny  military  officer  for  any 
military  offence,  and  may  remove  any  civil  oflloer 
appointed  by  the  governor;  may  convene  the  legis- 
lature or  the  senate  alone;  has  power  to  grant  re- 
prieves and  pardons,  but  before  granting  tknoUepro- 
aequif  or  pardon,  must  give  notice  of  the  application, 
and  of  the  day  on  or  after  which  his  decision  will 
be  given.  When  required,  he  is  to  report  to  either 
branch  of  the  legislature  the  reasons  which  influ- 
enced his  decision.  He  may  not  appoint  to  an  ofliee 
a  person  who  has  been  rejected  by  the  senate.  He 
must  reside  at  Annapolis.  If  a  vacancy  occurs  in 
the  office  of  governor,  the  legislature,  if  in  session, 
appoints  a  substitute;  and  if  not  in  session,  the 
president  of  the  senate  shall  act  as  governor ;  and 
if  there  is  no  such  president,  the  speaker  of  the 
house  is  to  act. 

A  Secretary  of  State  is  appointed  by  the  goreraor, 
with  the  advice  of  the  senate. 

A  Treaeurer  is  elected  by  the  house  of  delegatea 
every  second  year. 

The  Judicial  Power, 

T*  The  Court  of  Af^ale  consists  of  one  chief 
and  four  associate  judges,  elected,  one  from  each  of 
the  four  districts  into  which  the  state  is  divided, 
by  the  people  of  the  district,  for  ten  years.  It  has 
^spellate  jurisdiction  only. 

The  Oireuit  Court  oonsisU  of  seven  judges,  eleeted 
one  in  each  of  the  seven  districts  into  wliioh  the 
counties  of  th^  state  are  arranged.  Each  judge 
holds  the  court  in  his  own  circuit,  and  has  full 
civil  and  criminal  jurisdiction. 

An  Orphane*  Court  exists  in'  each  county,  and  in 
the  city  of  Baltimore,  composed  of  three  judges, 
elected  for  the  term  of  four  years  by  the  people  of 
the  county. 

The  City  of  Baltimore  constitutes  a  judicial  cir- 
cuit, and  has  four  courts,  the  judges  of  which  are 
elected  for  ten  years. 

The  superior  court  has  civil  jurisdiction  in  all 
equity  cases,  and  in  common-law  cases  involying 
more  than  five  hundred  dollars. 

The  circuit  court  has  an  equity  jurisdiction  con- 
current with  the  superior  court. 

The  court  of  common  pleas  has  civil  jurisdiction 
in  all  cases  where  the  debt  or  amount  of  damages 
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dumed  ia  over  one  handred  dollars  and  under  fire 
hvndred  dollars. 

The  criminal  court  has  jurisdiction  of  all  crimes 
ud  offences  committed  in  the  city. 

CommiMionert  of  Public  Worlu  are  elected,  one 
fai  each  of  four  districts  into  which  the  state  is 
dirided  for  this  purpose,  hy  the  voters  of  the  dis- 
trict, for  the  term  of  four  years.  A  eommwioner 
•f  tAe  land  offUt  is  elected  for  six  years.  He  is 
elerk  and  judge  of  the  land  office.  The  tr§a9ur«r 
is  elected  by  the  house  of  delegates  every  second 
year.  The  eomptrolltry  Mherifft,  county  eommis- 
momertf  jnttietM  of  the  peace,  eotutablet,  etcj  are 
deoted  every  second  year. 


One  of  the  ori- 
«Ml  thirteen  Btates  «f  the  United  Statea  of 
Amenca. 

2.  In  1627,  a  company  of  Englishmen  obtained 
from  the  oounoil  of  the  Plymouth  colony  a  grant 
of  "all  that  part  of  New  England  lying  three 
miles  south  of  Charles  river  and  three  miles  north 
of  Merrimao  river,  and  extending  from  the  Atlantic 
to  the  South  sea."  In  1628,  Charles  I.  granted 
them  a  charter,  under  the  name  of  '*  The  Governor 
and  Company  of  the  Massachusetts  Bay  in  New 
England."  This  charter  continued  till  1684,  when 
it  was  adjudged  forfeited.    From  this  time  tiU  1691, 

Evemors  appointed  by  the  king  ruled  the  colony. 
1691,  WUliam  and  Mary  granted  a  new  charter, 
by  which  the  colonies  of  Massachusetts  Bay  and 
New  Plymouth,  the  province  of  Maine,  and  the 
tenitory  called  Nova  Scotia,  were  incorporated  into 
one  government,  by  the  name  of  The  Province  of 
Masaaehusetts  Bay.  1  Story,  Const  }  71.  This 
charter  continued  as  the  form  of  government  until 
the  adoption  of  the  state  constitution  in  1780. 

3.  Toe  constitution,  as  originally  adopted,  was 
drafted  by  John  Adams.  4  Adams,  Life  and  Works, 
213.  It  contained  a  provision  for  calling  a  con- 
T«ntion  for  its  revision  or  amendment  in  179&,  if 
two-thirds  of  the  voters  at  an  election  hold  for 
this  purpose  should  be  in  favor  of  it  Const.  Mass. 
e.  6,  art.  x.  But  at  that  time  a  majority  of  the 
roteis  opposed  any  revision,  Bradford's  Hist  Mass. 
294;  and  the  constitution  continued  without  amend- 
ment tin  1820,  when  a  convention  was  called  for 
TVTising  or  amending  it  Mass.  Stat  1820,  o.  15. 
This  convention  proposed  fourteen  amendments. 
Bine  of  which  were  accepted  by  the  people.  Since 
then,  sixteen  additional  articles  of  amendment 
have  been  adopted  at  different  times,  making 
twenty-five  in  ah.  In  1853,  a  second  convention 
for  revising  the  constitution  was  held,  which  pre- 
pared an  entirely  new  draft  of  a  constitution.  This 
dtvft,  upon  submission  to  the  people,  was  rejected. 

The  constitution,  as  originally  drafted,  consists 
of  two  parts,  one  entitled  A  Beolaration  of  the  Rights 
of  the  Inhabitants  of  the  Commonwealth  of  Massfr- 
diuaetta,  and  the  other  The  Frame  of  Government 
CoBst  Mass.  Preamble. 

Hu  DeelaraHam  of  RighU, 

4«  The  declaration  of  rights  asserts  that  all  men 
eie  bom  free  and  equal,  and  have  certain  natural 
aad  unalienable  rights,  among  them  the  rights  of 
lifb,  liberty,  and  property,  and,  in  fine,  the  right  of 
•aekiBg  s^ety  and  happiness.  Art  L  It  declares 
tbe  de^  ef  pmblie  worship,  and  the  right  of  religious 
liberty,  art  11.;  and  that  all  sects  shall  receive 
weful  proteetioB  from  the  law.  Amendts.  xL  That 
tbs  eommoBweeltii  is  a  sovereign  state,  enjoying 
eraty  power  not  ezprestly  delegated  to  the  United 
Aft  It.  That  all  power  is  derived  fttrm 
paaple^  asd  all  pnblio  officers  are  at  sll  times 
icaUe  to  tbem.  Art  v.  That  no  man  has 
SBT  title  to  ezolasive  privileges  except  from  his 
pulia  nrvfeeg;  end  this  title  is  not  neritable  or 
Art  tL    That  government  is  for 


the  protection  of  the  people,  and  they  alone  have  a 
right  to  change  it  when  tLeir  safety  requires.  Art 
vii.  That,  to  prevent  those  in  puwer  from  be^ 
coming  oppressors,  the  people  have  a  right  to 
cause  their  public  officers  to  return  to  private  life, 
and  to  fill  their  places  by  election,  art  viii.;  and 
that  all  elections  should  be  free,  and  every  quali- 
fied voter  have  a  right  to  vote  and  to  be  elected  to 
office.  Art  ix.  Each  individual  has  a  right  to 
be  protected  by  law,  and  must,  consequently,  pay  his 
share  of  the  expense  of  this  protection;  but  his  pro- 
perty cannot  be  taken  or  applied  to  public  uses 
without  his  consent,  or  that  of  the  representativa 
body ;  and  wherever  the  property  of  any  person  is 
taken  for  public  uses,  he  shall  receive  reasonable 
compensation  therefor.  Art.  x.  Every  one  should 
find  in  the  laws  a  certain  remedy  for  all  wrongs  to 
person,  property,  or  character,  and  should  obtain 
justice  freely,  promptly,  and  completely.  Art.  xu 
Every  person  accused  of  an  oflfence.  shall  have  a 
right  to  have  it  formally  and  clearly  set  forth; 
shall  not  be  compelled  to  furnish  evidence  against 
himself;  shall  be  allowed  to  produce  proofs  in  his 
favor,  and  to  be  heard  by  himself  or  his  counsel, 
and  shall  not  be  punished  (unless  in  the  army  or 
navy)  without  trial  by  jury.  Art  xiL  The  proof 
of  facts  in  the  vicinity  where  they  happen  is  one  of 
the  greatest  securities  of  life,  liberty,  and  property. 
Art  xiii.  All  warrants  should  be  supported  by 
an  oath,  and,  if  for  the  search,  arrest,  or  seisure  of 
persons  or  property,  should  describe  such  persons 
or  property.  Art.  xiv.  In  all  civil  suits  (unless, 
in  causes  arising  on  the  seas,  or  suits  relating  to 
mariners'  wages,  the  laws  provide  otherwise)  the 
trial  by  jury  shall  be  held  sacred.  Art  xv.  The 
liberty  of  the  press  ought  not  to  be  restrained.  Art 
xvi.  The  people  have  a  right  to  keep  and  boar 
arms  for  the  common  defence ;  as,  in  peace,  armies 
are  dangerous  to  liberty,  they  ought  not  to  be 
maintained  without  legislative  consent;  the  mili- 
tary power  shall  be  in  exact  subordination  to  the 
civil  authority.  Art  xviu  Frequent  recurrence 
to  the  fundamental  principles  of  the  constitution, 
constant  adherence  to  piety,  justice,  moderation, 
temperance,  industiy,  and  frugality,  are  necessary 
to  preserve  liberty  and  to  maintain  a  free  govern- 
ment ;  the  people  ought  especially  to  refer  to  these 
in  choosing  officers,  and  have  a  right  to  require  of 
their  officers  an  observance  of  them  in  making  and 
executing  the  laws.  Art  xviiL  The  people  have 
a  right  to  assemble  peaceably,  to  consult  on  the 
common  good,  to  instruct  their  representatives,  and 
to  petition  the  legislative  body.  Art  xix.  The 
power  to  suspend  the  laws  should  never  be  ex- 
ercised but  by  the  legislature,  or  by  legislative 
authority  in  cases  provided  by  law.  Art  xx. 
Freedom  of  debate  in  the  legislature  is  so  essential 
to  the  rights  of  the  people  that  it  cannot  be  the 
foundation  of  any  accusation,  prosecution,  action, 
or  complaint  in  any  court  or  place  whatsoever. 
Art  xxi.  The  legislature  ought  to  assemble  fre- 
quently. Art  xxii.  No  tax  ought  to  be  laid  with- 
out the  eonsent  of  the  people  or  their  represent- 
atives. Art  xxiiL  Laws  to  punish  acts  already 
done,  and  not  declared  crimes  by  preceding  laws, 
are  upjnst,  and  inconsistent  with  the  principles  of 
a  free  government  Art  xxiv.  No  subject  ough^ 
in  any  case^  to  be  declared  guilty  of  treason  by  the 
legislature.  Art.  xxv.  No  magistrate  shall  take 
excessive  bail,  impose  excessive  fines,  or  inflict 
cruel  or  unusual  punishments.  Art.  xxvi.  In 
peace,  no  soldier  should  be  quartered  in  any  house 
without  the  owner's  consent;  and  in  war,  such 
quarters  should  not  be  made  but  by  the  civil  magis- 
trate, in  a  manner  provided  by  law.  Art  xxviL 
No  person  can  be  subjected  to  martial  law,  unless 
in  the  army  or  navy,  or  militia  in  actual  service^ 
except  by  legislative  authority.  Art  xxviiL  An 
impartial  interpretation  of  lawf  and  administre* 
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tion  of  juBtioe  ia  essential  to  the  preierratioii  of 
every  right.  It  i6  the  citizen's  right  to  be  tried  by 
Judges  as  free,  impartial,  uid  independent  as  the 
lot  of  humanity  will  admit.  It  is  not  only  the  best 
policy,  but  for  the  security  of  the  people,  that  the 
Judges  of  the  supreme  court  should  hold  office  dur- 
ing good  behavior,  but  that  they  should  have 
honorable  salaries  established  by  standing  laws. 
Art  zxiz.  Neither  the  legislative,  Judicial,  nor 
executive  department  shall  ever  exercise  any 
powers  of  government  except  its  own,  that  it  may 
be  a  government  of  laws,  and  not  of  men.  Art. 
xxz. 

The  Frame  of  Oovemment, 

S.  The  name  of  the  state  is  the  Commonwealth 
of  Massachusetts. 

No  property  qualification  is  required  for  voting 
or  for  eligibility  to  any  office,  except  those  of  gov- 
ernor or  lieutenant-governor.  Const.  Amend,  iii., 
ziii.  Every  male  oitisen,  twenty-one  years  or 
more  of  age,'  who  has  resided  within  the  common- 
wealth twelve  months,  and  in  the  town  where  he 
claims  to  vote  six  months,  preceding  an  election, 
who  has,  unless  exempt  from  taxation,  paid  a  tax 
within  two  years  (Amend,  iii.),  who  can,  unless 

fhysically  disabled,  read  the  constitution  in  the 
Inglish  language,  and  write  his  name  (Amend. 
XX.),  and  who,  if  a  naturalised  foreigner,  has 
resided  in  the  United  States  two  years  subsequent 
to  his  naturalisation  (Amend,  xxiii.),  may  vote  at 
any  election.  The  last  two  amendments,  adopted 
respectively  in  1857  and  1859,  do  not  disqualify 
persons  who  had  a  legal  right  to  vote  at  the  time 
of  their  adoption. 

Oathi  of  Office. 

Every  person  chosen  or  appointed  to  any  office  is 
obliged  to  take  an  oath  or  affirmation  faithfully  to 
discharge  the  duties  of  his  office  (c.  6,  a.  I),  and  to 
support  the  constitution  of  the  eommonwealth. 
Amend.  vL  An  oath  to  support  the  constitution 
of  the  United  States  is  required  by. the  laws  of  the 
United  States  of  every  member  of  a  state  legisla- 
ture, and  of  all  Judicial  and  executive  officers  in 
the  states.  St.  1789,  c.  1,  {  3;  1  U.  8.  Stat  at 
Large,  22. 

Affi^fiammfff. 

Specific  amendmente  may  be  proposed  by  the 
general  court,  and,  if  adopted  in  both  houses,  by  a 
vote  of  two-thirds  of  the  members  present,  taken  by 
yeas  and  nays,  in  two  successive  legislatures,  and 
afterwards  approved  and  ratified  by  a  minority  of 
the  voters  at  a  popular  election,  they  become  a  part 
of  the  constitution.    Amend,  ix. 

T^  LegUlative  Power, 

6«  The  Senate  is  composed  of  forty  membeTB, 
elected  fh>m  single  senatorial  districts,  each  con- 
taining as  nearly  as  possible  the  same  number  of 
legal  voters.  A  senator  must  be  an  inhabitant  of 
the  district  for  which  he  is  chosen,  and  must  have 
been  an  inhabitant  of  the  state  for  five  years  next 
preceding  his  election,  and  ceases  to  be  a  senator 
on  leaving  the  commonweidth.  Amend,  zxii. 
Any  vacancy  in  the  senate  may  be  filled  by  vote  of 
the  people  of  the  unrepresented  district,  upon  the 
order  of  a  majority  of  senators  elected.  Amend. 
zziv. 

The  Houee  of  Repreeentative*  consists  of  two  hun- 
dred and  forty  members,  chosen  in  each  of  the 
representative  districts  into  which  the  counties  are 
divided  for  the  purpose.  The  number  of  represent- 
atives sent  by  any  district  depends  on  the  number 
of  legal  voters  in  it;  but  no  district  can  send  more 
th^  three  representatives.  A  representative  must 
have  been  an  inhabitant  of  the  district  for  which 
he  is  chosen  for  at  least  one  year  next  preceding  his 
•lection,  and  ceases  to  represent  his  district  on 
leaving  the  commonwealth. 


The  two  houses  together  constitute  the ''  Oeneral 
Court  of  Massachusetts."  The  members  of  both 
houses  are  elected  annually,  at  the  state  eleetions, 
on  Tuesday  after  the  first  Monday  in  November. 
Amend,  xv.  If  the  people  of  any  representative 
district  fail  to  elect  a  representative  on  the  day  of 
the  annual  election,  they  may  hold  a  second  meet- 
ing for  this  purpose  on  the  fourth  Monday  of  No- 
vember. Amend,  xv.  The  general  court  meets  on 
the  first  Wednesday  in  January,  and  is  dissolved 
on  tlie  day  before  the  session  of  the  next  general 
pourt  Amend,  x.  It  may  be  prorogued  by  the 
governor  at  any  time,  at  the  request  of  both  houses, 
or,  without  their  request,  by  the  advice  of  the  coun- 
cil, for  a  period  not  exceeding  ninety  days  (o.  2,  } 

1,  art  6) ;  and  he  may  call  them  together  sooner 
than  the  time  to  which  they  were  adjourned,  if  the 
interests  of  the  commonwealth  require.  The  legis- 
lature has  power  to  create  oourts  (c.  1,  {  1,  art  3) ; 
to  make  all  reasonable  laws  for  the  state;  to  pro- 
vide for  the  election  of  officers,  and  to  prescribe 
their  duties ;  to  impose  taxes  and  duties  (c.  1,  }  I, 
a.  4);  and,  upon  the  application  and  with  the  con- 
sent of  the  inhabitants,  to  create  cities,  in  towns 
of  not  less  than  twelve  thousand  inhabitants. 
Amend,  v.  That  taxes  may  be  equal,  there  shall 
be  a  new  valuation  of  estates  every  ten  years.  C.  1, 
9  1,  a.  4.  The  two  houses  are  quite  distinct,  and 
nave  each  the  usual  privileges  in  regard  to  judging 
of  the  qualifications,  election,  etc  of  members, 
regulation  of  their  conduct,  etc.  The  members  of 
the  house  are  exempt  from  arrest  on  mesne  process 
in  going  to,  attending,  or  returning  from  the  assem- 
bly. C.  1,  J  3,  a.  10,  11.  Sixteen  members  of  the 
senate  and  one  hundred  members  of  the  house  con- 
stitute a  quorum  for  the  transaction  of  business; 
but  a  less  number  may  organize  temporarily,  ad- 
journ from  day  to  day,  and  compel  the  attendance 
of  absent  members.    Ainends.  xxL,  xxiL 

Tke  Executive  Power, 

T.  The  Oovemor  is  the  supreme  executive  magis- 
trate.  He  is  styled  the  ''  Governor  of  the  Common-' 
wealth  of  Massachusetts,"  and  his  title  is  "His 
Excellency."  C.  2,  J  1,  a.  1.  He  is  elected  an- 
nually. C.  2,  §  1,  a.  2.  Seven  years'  residence  in 
the  commonwealth,  and  the  possession  of  a  free- 
hold of  the  value  of  a  thousand  pounds,  are  the 
necessary  qualifications  for  the  office  of  governor 
or  lieutenant-governor.  C.  2,  {  1,  a.  1 ;  ^  2,  a.  1. 
The  governor  has  authority  to  call  together  the 
councillors,  and  shall,  with  them,  or  five  of  them 
at  least,  ftom  time  to  time  hold  a  council  for  order- 
ing and  directing  the  afiairs  of  the  commonwealth. 
C.  2,  }  1,  a.  4.  Ho  is  commander-in-chief  of  the 
army  and  navy  of  the  commonwealth,  has  authority 
to  train  the  mUitia  for  the  defence  of  the  common- 
wealth, and  to  assemble  the  inhabitants  for  this 
purpose,  and  is  intrusted  with  all  the  powers  inei- 
dent  to  the  office  of  commander-in-chief,  except  that 
no  inhabitants  are  obliged  to  march  out  of  the 
state  without  their  own  consent  or  that  of  the  gene- 
ral court  C.  2,  J  1,  a.  7.  The  pardoning  power  is 
in  the  governor,  with  the  advice  of  the  council.    C. 

2,  §  1,  a.  8.  No  money  can  issue  from  the  treasury 
without  his  warrant  C.  2,  }  1,  a.  1 1.  He  has  the 
veto  power,  and,  with  the  advice  and  eonsent  of 
the  council,  the  appointment  of  all  judicial  officers, 
eoroners,  and  notaries  public.  C.  2,  {  1,  a.  9,  amend, 
iv. 

The  Lieutenant- Oovemor  is  elected  at  the  same 
time,  for  the  same  term,  and  must  have  the  same 
qualifications,  as  the  governor.  His  title  is  "  His 
Honor."  He  is  a  member  of .  the  council,  and,  in 
the  absence  of  the  governor,  its  president  In  ease 
of  a  vacancy  in  the  office  of  governor,  the  lieutenaai- 
govemor  acts  as  governor.     C.  2,  |  2,  a.  2,  8. 

8*  The  Council  consists  of  eight  councillors,  eaeh 
chosen  annually  from  a  separate  oonneiUor  distxiei. 
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TIm  itete  IB  re-distrioted  erery  ten  jean.  Amend. 
XTi.  Fire  coanolllon  constitute  a  quomm,  and 
their  duty  is  to  advise  the  governor  in  the  exeeu- 
tiye  part  of  the  government.  C.  2,  J  3,  a.  1.  In 
ease  of  raeancies  in  both  the  offices  of  governor 
and  lient«aaat-govemory  the  oonnoil,  or  the  msjor 
part  of  them,  shall  have  and  exercise  the  powers  of 
the  governor.  0.  2,  {  3,  a.  6.  Vacancies  in  the 
eonneil  are  filled  by  eouourrent  vote  of  the  two 
bnnches  of  the  legislatore ;  or,  if  the  legislature  is 
not  in  session,  by  the  governor's  appointment 
Amend,  xxv. 

The  Secretary  of  th€  (hmmontoealtk,  the  Treasurer, 
AwditoTf  and  Altrnmey-Oeneralf  are  chosen  annually 
at  the  state  election  (Amend.  xviL);  and,  that 
the  citisens  of  the  oommonwealth  may  be  assured 
from  time  to  time  that  the  moneys  remaining  in 
the  public  treasury,  upon  the  settlement  and  liquida- 
tion of  the  public  accounts,  are  their  property,  no 
maa  shall  be  eligible  as  treasurer  more  than  five 
sueoessive  years.  C.  2,  {  4,  a.  1.  Every  councillor, 
the  secretary,  treasurer,  auditor,  a^d  attomey- 
generaly  must  have  been  an  inhabitant  of  tbe  state 
for  the  five  years  immediately  preceding  his  elec- 
tion or  appointment.  Amends,  xvi.,  xvii.,  xxii. 
Sheriffs,  registers  of  probate,  clerks  of  courts,  and 
district  attorneys  are  chosen  by  the  people  of  the 
■ereral  counties.    Amend,  xix. 

The  Judicial  Power, 

O*  The  &ipreme  Judicial  Court  consists  of  one 
ehlef  and  five  associate  justices.  Four  Justices 
oonatitute  a  quorum  to  decide  all  matters  requisite 
to  be  heard  at  law.  Gen.  Stat.  c.  112,  J  1  et  teg, 
A  law  term  of  the  court  for  the  commonwealth  is 
held  at  Boston  oh  the  first  Wednesday  of  January 
in  esAh  year,  which  may  be  a<iy6umed  from  time  to 
time,  and  to  such  places  and  times  as  may  be  con- 
venient for  determining  questions  of  law  wising 
in  the  nine  eastern  counties,  and  one  term  a  year 
in  each  of  the  remaining  five  counties  for  cases 
In  those  counties  respectively.  These  are  regular 
terms  of  the  court;  but  no  Jury  is  to  be  summoned 
exeept  in  certain  special  cases.  Jury  terms  of  the 
eoart  are  also  held  by  a  single  justice,  at  times  and 
plaeee  prescribed,  once  a  year,  in  each  county,  ex- 
eept that  one  term  only  is  held  for  Barnstable  and 
Dukes  county,  and  two  terms  annually  for  Suffolk. 
Questions  of  law  arising  at  the  Jury  terms  are 
reported  by  the  presiding  Judge  to  the  f^U  bench. 
It  is  provided  that  the  court  shall  have  original 
and  exclusive  Jurisdiction  of  petitions  for  divorce 
and  nullity  of  marriage,  and  original  and  concur- 
rent jurisdiction  with  the  superior  court  of  peti- 
tions for  partition  and  writs  of  entry,  for  foreclosure 
of  mortgages,  and  of  civil  actions  in  which  the 
damages  demanded  or  the  property  claimed  exceed 
in  amount  or  value  four  thousand  dollars  if  brought 
in  the  county  of  Suffolk,  and  one  thousand  dollars 
if  brought  in  any  other  county,  if  the  plaintiff,  or 
some  one  in  his  behalf,  before  service  of  the  writ, 
makes  oath  or  affirmation  before  some  Justice  of  the 
peaoe  that  he  verily  believes  the  matter  sought  to 
be  reeorered  equals  in  amount  or  value  said  sums 
respectively,  a  certificate  of  which  oath  or  affirma- 
tion shall  be  Indorsed  on  or  annexed  to  the  writ; 
and,  also,  that  it  shall  have  fhll  equity  Jurisdiction, 
aeoordin^  to  the  usage  and  practice  of  courts  of 
equity,  in  all  cases  where  there  is  not  a  complete 
remedy  at  •law.  Trials  of  mdictinents  for  capital 
crimes,  questions  of  law  on  exceptions,  on  appeals 
frous  the  superior  eourt»  on  cases  stated  by  the  par- 
ties, and  on  a  special  verdict,  and  all  issues  in  law, 
are  to  be  heard  and  determined  by  the  full  court. 

IOl  The  Superior  Court  is  composed  of  one  chief 
Jnstice  and  nine  associate  justices.  It  is  to  be  held 
at  the  times  and  places  prescribed,  being  at  least 
two  terms  annually  in  each  county.  The  court  has 
axclusive  onginal  jarisdiction  of  oomplaints  for 


flowing  land,  and  original  Jurisdiction  of  all  civil 
actions  except  those  of  which  the  supreme  judi- 
cial court,  police  courts,  or  justices  of  the  peace 
have  original  and  exclusive  jurisdiction ;  jurisdic- 
tion of  all  civil  actions  and  proceedings  legally 
brought  before  it,  by  appeal  or  otherwise,  from 
Justices  of  the  peace,  police  courts,  or  courts  of  in- 
solvency, and  from  the  decisions  of  commissioners 
on  Insolvent  estates  of  deceased  persons ;  original 
jurisdiction  of  all  crimes,  offences,  and  misde- 
meanors, and  appellate  jurisdiction  of  all  offences 
tried  and  determined  before  a  police  court  or  jnstice 
of  the  peace ;  and  in  criminal  cases  legally  brought 
before  it  its  jurisdiction  shall  be  final,  except  as 
otherwise  provided.  It  has  concurrent  jurisdiction 
with  the  supreme  court,  as  stated  above. 

All  Judicial  officers  are  appointed  by  the  gov- 
ernor, with  the  advice  of  the  council.  Every  nomi- 
nation for  a  judicial  appointment  must  be  made  by 
the  governor  to  the  council  at  least  seven  days 
before  the  council  can  approve  it  C.  2,  §  1,  a.  9. 
The  Judges  hold  office  during  good  behavior,  but 
may  be  removed  by  the  governor,  with  the  consent 
of  the  council,  upon  the  address  of  both  branches 
of  the  legislature.  C.  3,  a.  1.  The  governor  and 
council,  and  either  branch  of  the  legislature,  may 
require  the  opinion  of  the  justices  of  the  supreme 
judicial  court  upon  important  questions  of  law, 
and  upon  solemn  occasions.    C.  3,  a.  2. 

11.  Judaea  of  Probate  and  Jneolvenoy  are  ap- 
pointed to  hold  office  according  to  the  tenor  of  their 
commissions,  so  that  there  may  be  one  judge  for 
each  county.  They  may  interchange  services  or 
perform  each  other's  duties  when  necessary  or  con- 
venient The  courts  of  these  judges  are  courts  of 
record,  and  have  original  jurisdiction  of  all  pro- 
ceedings under  the  Insolvent  Act,  and  of  the  pro- 
bate of  wills,  granting  administration  of  the  estates 
of  persons  who  at  the  time  of  their  decease  were 
inhabitants  of  or  resident  in  the  county,  and  of 
persons  who  die  without  the  state,  leaving  estate  to 
be  administered^  within  such  county;  of  the  ap- 
pointment of  guardians  to  minors  and  others,  and 
of  all  matters  relating  to  the  estates  of  such  de- 
ceased persons  and  wards ;  and  of  petitions  for  the 
adoption  of  children  and  the  change  of  names. 
The  courts  are  to  be  held  at  such  times  and  places 
as  the  statutes  prescribe.  They  are  held  at  other 
places  as  well  as  at  the  shire  towns ;  and  sessions 
occur  very  frequently.  At  the  time  of  the  adop- 
tion of  the  constitution,  original  jurisdiction  in 
probate  matters  was  exercised  by  deputies  or  surro- 
gates appointed  by  the  governor  in  the  several 
counties,  from  whom  there  was  an  appeal  to  the 
governor  with  the  council.  21  Bost.  Law  Rep.  78. 
Under  a  constitutional  provision,  in  1784,  an  act 
was  passed  establishing  courts  of  probate  in  the 
"several  counties,  and  making  the  supreme  Judicisl 
court  the  supreme  court  of  probate.  6h.  1788,  o« 
46;  21  Bost.  Law  Rep.  80. 

12.  Jueticee  of  the  Peace  are  appointed  by  the 
governor.  The  commissions  of  justices  of  the  peace 
shall  continue  only  seven  years,  that  the  people  may 
not  suffer  from  the  long  continuance  in  place  of  :iny 
Justice  who  shall  fail  of  discharging  the  important 
duties  of  his  office  with  ability  or  fidelity:  but  my 
such  commission  may  be  renewed.  C.  3.  They 
have  conclusive  original  Jurisdiction  of  replevin  for 
impounded  beasts,  and  original  and  concurrent 
jurisdiction  with  the  superior  court  of  all  actions 
of  contract  tort,  or  replevin,  where  the  debt  or 
damages  demanded,  or  value  of  the  property 
alleged  to  be  detained,  is  more  than  twenty  and 
does  not  exceed  one  hundred  dollars.  A  certain 
number  in  each  county  are  designated  as  trial  jus- 
tices, who  have  jurisdiction  over  petty  criminal 
offences. 

A  Police  Court,  consisting  of  one  Justice  and  twe 
associate  Justices,  is  established  in  many  of  U«« 
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oities  and  large  towns,  bat  may  not  be  hereafter  in 
any  town  of  less  than  ten  thoasand  inhabitants. 
They  have  the  same  Jnrisdiotion  in  oiyil,  and  sub- 
stantially the  same,  with  some  additions,  in  criminal, 
matters,  as  jostices  of  the  peace,  and  their  jnrisdic- 
tion,  when  both  plaintiff  and  defendant  reside  in 
the  district,  is  exolnsiye  of  that  of  other  polioe 
oonrts  and  jastiees.  A  speedy  settlement  of  suits  is 
obtained  in  these  courts. 

Gommi99iont.  All  commissions  are  to  be  in  the 
name  of  the  commonwealth,  and  to  be  signed  by 
the  governor  and  attested  by  the  secretary,  and 
under  the  seal  of  the  commonwealth.    C.  6,  a.  4. 

Writa,  All  writs  are  in  the  name  of  the  oom- 
monwealth,  under  the  seal  of  the  court,  bearing 
teste  of  the  first  justice,  not  a  party  to  the  suit,  and 
signed  by  the  clerk.    C.  6,  a.  5. 

Hahea*  Corput,  This  writ  shall  be  enjoyed  in 
the  most  free,  easy,  cheap,  expeditious,  and  ample 
manner;  shall  not  be  suspended,  except  by  the 
legislature  on  the  most  urgent  and  pressing  occa- 
sions, and  for  not  more  than  twelve  months.  C.  6, 
a.  7. 

MASTER.  One  who  has  control  oyer  an 
apprentice. 

A  master  stands  in  relation  to  his  apprentices  in 
loco  parentiay  and  is  bound  to  fulfil  that  relation, 
which  the  law  generally  enforces.  He  is  also  en- 
titled to  be  obeyed  by  his  apprentices  as  if  they 
were  his  children.    Bonvier,  Inst.  Index.    See  Ap- 

PBBKTICXSBIP. 

One  who  is  employed  in  teaching  children: 
known,  generally,  as  a  schoolmaster.  As  to 
his  powers,  see  Uorrbction. 

One  who  has  in  his  employment  one  or 
more  persons  hired  by  contract  to  serve  him, 
either  as  domestic  or  common  laborers. 

3*  Where  the  hiring  is  for  a  definite  term 
of  service,  the  master  is  entitled  to  their  labor 
during  the  whole  term,  and  may  recover 
damages  against  any  one  who  entices  away 
or  harbors  them  knowine  them  to  be  in  his 
service,  6  Term,  221;  8  East,  39;  Anth. 
N.  Y.  94 ;  13  Johns.  N.  Y.  322 ;  6  Wend.  N.  Y. 
436 ;  4  Pick.  Mass.  425;  or  who  debanches  a 
female  servant,  4  Cow.  N.  Y.  412 ;  and  if  be- 
fore the  expiration  of  the  term  the  servant 
leaves  without  just  cause,  he  forfeits  his 
wages.  2  Carr.  &  P.  510 ;  1  Watts  &  S.  Penn. 
265 ;  34  Me.  102;  43  id.  463;  19  Pick.  Mass. 
529;  12  Mete.  Mass.  286;  19  Mo.  60;  25 
Conn.  188  ;  6  N.  H.  481.  The  master  may 
dismiss  a  servant  so  hired  before  the  expira- 
tion of  the  term,  either  for  immoral  conauct, 
wilful  disobedience,  or  habitual  neglect,  and 
the  servant  will  not  in  such  case  be  entiUed 
to  his  wages,  4  Carr.  &  P.  518;  2  Stark.  256; 
3  Esp.  235  ;  but  if  the  dismissal  be  without 
reasoDable  cause,  the  servant  may  recover 
damages  from  his  master  therefor,  to  such  an 
amount  as  to  indemnify  for  the  loss  of  wases 
during  the  time  necessarily  spent  in  obtain- 
ing a  fresh  situation,  and  for  the  loss  of  the 
excess  of  any  wages  contracted  for  above  the 
usual  rate.  2  ifou.  L.  Cas.  607 ;  13  0.  B. 
508 ;  20  £ng.  L.  &  £(}.  157. 

S*  A  master  may  justify  an  assault  in  de- 
fence of  his  servant,  and  a  servant  in  defence 
of  his  master:  the  master  because  he  has  an 
interest  in  his  servant,  not  to  be  deprived  of 
his  service ;  the  servant  because  it  is  a  part 
ef  his  duty,  for  which  he  receives  his  wages, 


to  stand  by  and  defend  his  master.  1  Black 
stone,  Comm.  429;  LofEt,  215.  The  master 
is  liable  to  be  sued  for  the  injuries  occasioned 
by  the  neglect  or  unskilfulness  or  the  tortious 
acts  of  his  servants  whilst  in  the  course  of 
his  employment,  3  Mass.  364 ;  19  Wend.  N. 
Y.  345 ;  40  Eng.  L.  &  Eq.  329;  4  Du.  N.  Y. 
473;  26  Vt.  178;  23  N.  H.  157;  although 
contrary  to  his  express  orders,  if  not  done  in 
wilful  disregard  or  those  orders,  14  How.  468 ; 

7  Cush.  Mass.  385;  10  HI.  509;  but  he  is  not 
liable  for  acts  committed  out  of  the  course  of 
his  employment,  20  Conn.  284 ;  17  Mass.  508; 

8  Term,  533 ;  16  Eng.  L.  &  Eq.  448 ;  nor  for 
the  wilful  trespasses  of  his  servants.  1  East, 
106 ;  24  Conn.  40 ;  1  Smith,  Ind.  455 ;  2 
Mich.  519.  A  master  is  not  criminally  liable 
for  the  acts  of  his  servant  unless  committed 
by  his  command  or  with  his  assent.  8  Ind. 
312 ;  2  Strange,  885. 

4*  Where  a  master  uses  due  diligence  in 
the  selection  of  competent  and  trusty  servants, 
and  furnishes  them  with  suitable  means  to 
perform  the  service  in  which  he  employs 
them,  he  is  not  amenable  to  one  of  them  lor 
an  injury  received  by  him  in  consequence  of 
the  carelessness  of  another  while  both  are 
engaged  in  the  same  service,  3  Mees.  &  W. 
Exch.  1 ;  4  Mete.  Mass.  49 ;  3  Cush.  Mass. 
270 ;  10  id.  228 ;  5  N.  Y.  492 ;  3  Smith,  Ind. 
134,  153 ;  42  Me.  269;  40  Eng.  L.  &  Eq.  376, 
491 ;  but  where  such  injury  results  from  the 
master's  neglect  to  provide  suitable  means  to 
perform  the  service  or  to  use  reasonable  care 
in  the  selection  of  his  servants,  the  master 
will  be  answerable.  20  Barb.  N.  Y.  449 ;  26 
id.  39;  6  Du.  N.  Y.  225;  6  Cal.  209;  33 
Eng.  L.  A^  Eq.  1;  36  id.  486;  37  id.  281.  AU 
contracts  made  by  the  servant  within  the 
scope  of  his  authority,  express  or  implied, 
bind  the  master.    See  Principal;  Agxmt. 

The  master  may  ^ve  moderate  corporal 
correction  to  his  menial  servant  while  under 
age;  for  then  he  is  considered  as  standing  m 
Iwx)  parenHt,  2  Kent,  Comm.  261.  The 
master  is  bound  to  supply  necessaries  to  an 
infant  servant  unable  to  provide  for  himself, 
2  Campb.  650 ;  1  Leach,  Cr.  Cas.  137 ;  1 
Blaokstone,  Comm.  427,  n. ;  but  not  to  nro- 
vide  even  a  menial  servant  with  medical  at- 
tendance and  medicines  daring  sickness.  4 
Carr.  &  P.  80 ;  7  Vt.  76. 

MASTER  IN  CHANCBR7.  An  offi- 
cer of  a  court  of  chancery,  who  acte  as  an 
assistant  to  the  chancellor.  3  Edw.  Ch.  N.  Y. 
458 ;  19  111.  131. 

The  maaten  were  originallj  olerks  B?Bociatcd 
with  the  ohaneellor,  to  disoharj^  some  of  the  mora 
mechanical  daties  of  his  office.  They  wero  oalltd 
piteeptor€9f  and  gradually  inoreased  in  number 
until  there  were  twelve  of  them.  They  obtained 
the  title  of  masters  in  the  reign  of  Edw.  III. 
Their  office  is  mainly  Judicial  in  its  character, 
but  sometimes  includes  ministerial  offices.  See  1 
Spenoe,  Eq.  Jur.  360-367;  1  Harr.  Ch.  Mich.  436 :  1 
Bail.  Ch.  So.  C.  77 ;  1  Des.  Ch.  So.  C.  687.  The 
office  was  abolished  in  England  by  the  15  A  16 
Vict.  0.  80.  In  the  United  States,  officers  of  this 
name  exist  in  many  of  the  states,  with  similar 
powers  to  those  exercised  by  the  English  masten^ 
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but  TariouBlj  modified,  restricted,  and  enlarged  by 
fUtute,  and  in  some  of  the  states  similar  officers 
&re  called  commissioners  and  by  other  titles. 

The  duties  of  the  masters  are,  generally: 
firtt,  to  take  accounts  and  make  computa- 
tions, 18  How.  295  ;  2  Munf.  Va.  129 ;  14  Vt. 
601;  27  id.  673 ;  Walk.  Oh.  Miss.  532 ;  second, 
to  make  inquiries  and  report  facts,  3  Woodb. 
&  M.  C.  C.  258 ;  3  Paige,  Ch.  N.  Y.  305 ;  23 
Conn.  529 ;  1  Stockt.  Ch.  N.  J.  309 ;  2  Jones, 
Eq.  No.  C.  238 ;  5  Gray,  Mass.  423 ;  5  Cal. 
Ot);  see  1  Freem.  Ch.  502 ;  9  Paige,  Ch.  N.  Y. 
372;  third,  to  perform  some  special  minis- 
terial acts  directed  by  the  court,  such  as  the 
sale  of  property,  11  Humphr.  Tenn.  278 ;  25 
Barb.  N.  Y.  4£o,  settlement  of  deeds,  see  1 
Cow.  N.  Y.  711,  appointment  of  new  trustees, 
and  the  like,  1  Harbour,  Chanc.  Pract.  4C8 ; 
fourth,  to  discharge  such  duties  as  are  spe- 
cially charged  upon  them  by  statute.  See 
PoorDsbtor;  Insolvenct. 

MASTERS  AT  COMMON  LAW. 
In  Engliah  Law.  Officers  of  the  superior 
courts  of  common  law,  whose  duW  it  is  to  tax 
costs,  compute  damages,  take  amdavits,  and 
the  like.  They  are  five  in  number  in  each 
court.     See  stat  7  Will.  IV.,  &  1  Vict.  c.  30. 

MA8TBR  OF  THB  CROWN  OF- 
FICE. The  queen's  coroner  and  attorney  in 
the  criminal  department  of  the  court  of 
queen's  bench,  who  prosecutes  at  the  relation 
of  some  private  person  or  common  informer, 
the  crown  being  the  nominal  prosecutor. 
Stat.  6  &  7  Vict  c.  20 ;  Wharton,  Diet  2d 
Lood.  ed. 

MASTER  OF  THE  ROLLS.  In  Eng- 
lish Law.  An  officer  of  chancery,  who  has 
the  keeping  of  the  rolls  and  grants  which 
pass  the  great  seal  and  the  records  of  the 
chancery,  and  exercises-  extensive  judicial 
functions  in  a  court  which  ranks  next  to  that 
of  the  lord  chancellor. 

Aa  officer  with  this  title  existed  in  the  time  of 
the  Conqueror.  Ho  had  from  most  ancient  times 
an  otjce  in  chancery,  with  distinct  clerics.  In  early 
times  no  jadicial  authority  was  conferred  by  an  ap- 
pointment as  master  of  the  rolls.  In  the  reigns  of 
Hen.  YI.  and  Edw.  lY.  they  are  found  sitting  in  a 
jadicial  eapaoity,  and  from  1628  have*  had  the 
regnlation  of  some  branches  of  the  business  of  the 
court.  He  is  the  chief  of  the  masters  in  chancery ; 
and  his  judicial  functions,  ezcepf  those  speclaUy 
conferred  by  commission,  appear  to  have  properly 
belonged  to  him  in  this  character.  1  Spence,  Eq. 
Jar.  100,  867. 

All  orders  and  decrees  made  by  him,  except  those 
appropriate  to  the  great  seal  alone,  are  Talid,  unless 
discharged  or  altered  by  the  lord  chancellor,  but 
■ast  be  signed  by  him  before  enrolment ;  and  he  is 
especially  directed  to  hear  motions,  pleas,  demur- 
rsrs,  and  the  like.  Stat  8  Qeo.  XL  e.  80;  3  A  4 
VrUL  IV.  0.  94;  8  Blaokstone,  Comm.  442. 

ICABTBR  OF  A  SHIP.  In  Maritime 
Law.  The  commander  or  first  officer  of  a 
inereliaiit«hip ;  a  captain. 

The  master  of  an  American  ship  mnst  be 
a  citiaen  of  the  United  States,  1 U.  S.  Stat,  at 
lArge,  287 ;  and  a  similar  requirement  exists 
in  moat  maritime  states.  In  some  countries 
their  qualificatioiiB  in  point  of  skill  and  ex- 

V0L.II.— « 


perience  must  be  attested  bj  examination  by 
proper  authorities ;  but  in  the  United  States 
the  civil  responsibility  of  the  owners  for  their 
acts  is  esteemed  sufficient.  A  vessel  sailing 
without  a  competent  master  is  deemed  unsea- 
worthy,  and  the  owners  are  liable  for  any  loss 
of  cargo  which  may  occur,  but  cannot  recover 
on  a  policy  of  insurance  in  case  of  disaster. 
21  How.  7,  23 ;  6  Cow.  N.  Y.  270 ;  12  Johns. 
N.  Y.  128,  136;  21  N.  Y.  378. 

3«  The  master  is  selected  by  the  owners, 
and,  in  case  of  his  death  or  disability  during 
the  voyage,  the  mate  succeeds ;  if  he  also 
dies  in  a  foreign  country,  the  consignee  of 
the  vessel,  or  the  consul  of  the  nation,  may, 
in  a  case  of  necessity  and  in  the  absence  of 
other  authority,  appoint  a  master.  The  mas- 
ter himself  may,  m  similar  circumstances  of 
necessity  and  distance  from  the  owners,  ap- 
point a  substitute.  1  Paiisons,  Mar.  Law, 
§87 ;  2  Sumn.  C.  C.  206 ;  13  Pet.  387.  Dur- 
ing a  temporary  absence  of  the  master,  the 
mate  succeeds.    2  Sumn.  C.  C.  588. 

8«  He  must,  at  the  commencement  of  the 
voyage,  see  that  his  ship  is  seaworthy  and  fully 
provided  with  the  necessary  ship's  papers, 
and  with  all  the  necessary  and  customary  re- 
quisites for  navigation,  as  well  as  with  a  pro- 
per supply  of  provisions,  stores,  etc.,  Bee, 
Adm.  80 ;  2  Fame,  C.  C.  291 ;  1  Pet  Adm. 
21 9 ;  Ware,  464,  for  the  vovage.  1  Pet.  Adm. 
407  ;  1  Woodb.  &  M.  €."0.  338.  He  must 
also  make  a  contract  with  the  seamen,  if  the 
voyage  be  a  foreign  one  from  the  United 
States.  1  U.  S.  Stat,  at  Large,*  131;  2  id. 
203.  He  must  store  safely  under  deck  all 
coods  shipped  on  board,  unless  by  well-esta- 
blished custom  or  by  express  contract  they 
are  to  be  carried  on  aeck ;  and  he  must  stow 
them  in  the  accustomed  manner  in  order  to 
prevent  liability  in  case  of  damage.  In  re- 
spect to  the  lading  or  carriage  of  go^s  shipped 
as  freight,  he  is  required  to  use  the  greatest 
diligence;  and  his  responsibility  attaches 
from  the  moment  of  their  receipt,  whether  on 
board,  in  his  boat,  or  at  the  (Aiay  or  beach. 
3  Kent,  Comm.  206;  Abbott,  Shipp.  423. 

4«  He  must  proceed  on  the  voyage  in  which 
his  vessel  may  oe  en^ged  by  direction  of  the 
owners,  must  obey  faithfully  his  instructions, 
and  by  all  legal  means  (see  3  Cranch,  242) 
promote  the  interests  of  the  owner  of  the  ship 
and  cargo.  He  must  govern  his  crew  and 
prevent  improper  exercise  of  authority  by  his 
subordinates.  2  Sumn.  G.  G.  1, 584;  14  Johns. 
N.  Y.  19.  He  must  take  all  possible  care  of 
the  cargo  during  the  voyage,  and,  in  case  of 
stranding,  shipwreck,  or  ottier  disaster,  must 
do  all  lawful  acts  which  the  safety  of  the  ship 
and  the  interests  of  the  owners  of  the  shi|^ 
and  cargo  require.  Flanders,  Shipp.  190;  Iv 
How.  150 ;  13  Pet.  387.  It  is  his  duty,  in 
case  of  disaster  or  interruption  of  the  voyage 
by  unexpected  circumstances,  to  file  a  state- 
ment of  circumstances,  called  a  protest.  As  to 
his  dvttr  with  respect  to  damaged  goods,  see 
1  Blatchf.  C.  C.  357 ;  1  Stor.  C.  C.  342. 

5«  In  time  of  war,  he  must  avoid  acts  which 
will  expose  his  vessel  an4  cargo  to  seizure  and 
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confiscation,  and  must  do  all  acts  required  for 
the  Rafety  of  the  vessel  and  cargo  and  the  in- 
terests or  their  owners.  He  must  bring  home 
from  foreign  ports  destitute  seamen,  Act  of 
Congr.  Feb.  26,  1803,  i  4,  Feb.  28, 1811,  and 
must  retain  from  the  wages  of  his  crew  hos- 

Sital-monej.  Act  of  Congr.  July  16,  1798, 
[arch  1,  1843. 

He  is  liable  to  the  owners,  and  he  and  thej 
to  all  others  whose  interests  are  affected  by 
his  acts,  for  want  of  reasonable  skill,  care,  or 
prudence  in  the  navigation  or  management 
of  the  vessel,  1  Wash.  0.  C.  142,  including 
injuries  done  to  the  cargo  by  the  crew,  1  Mas. 
G.  0.  104 ;  and  this  rule  includes  the  impro- 

Ser  discharge  of  a  seaman.  Ware,  Dist 
It.  65. 

6*  His  authority  on  shipboard  (Ware,  Dist. 
Ct.  506)  is  very  great,  but  is  of  a  civil  cha- 
racter. He  has  a  right  to  control  and  direct 
the  efforts  of  the  crew,  and  to  use  such  force 
as  may  be  necessary  to  enforce  obedience  to 
his  lawful  demands.  He  may  even  take  life, 
if  necessarr,  to  suppress  a  mutiny.  He  may 
degrade  officers.  1  Blatchf.  &  if.  Adm.  195, 
366;  1  Pet.  Adm.  244;  4  Wash.  C.  C.  338; 
6  Best.  Law  Rep.  304 ;  21  id,  148 ;  2  G.  Rob. 
Adm.  261.  He  may  punish  acts  of  insolence, 
disobedience,  and  insubordination,  and  such 
other  offences  as  may  be  required  for  the  safety 
and  discipline  of  the  ship.  Flogging  is,  how- 
ever, prohibited,  9  U«  S.  Stat  at  Large,  515 ; 
and  for  any  unreasonable,  arbitrary,  or  brutal 
exercise  of  authority  towards  a  seaman  or 
passenger  he  is  liable,  criminally  and  in  a 
civil  smt.  4  U.  S.  Stat,  at  Large,  776, 1235 ; 
1  Gonkling,  Adm.  430-439 ;  14  Johns.  N.  Y. 
119. 

Y«  If  the  master  has  not  funds  for  the 
necessary  supplies,  repairs,  and  uses  (see  3 
Wash.  C.  C.  484)  of  his  ship  when  abroad, 
he  may  borrow  money  for  that  purpose  on  the 
credit  of  his  owners ;  and  if  it  cannot  be  pro- 
cured on  his  and  their  personal  credit,  he  may 
take  up  money  on  bottomry,  or,  in  extreme 
cases,  may  pledge  his  cargo.  3  Mas.  G.  G. 
255;  Abbott,  Shipp.  162;  3  Rent,  Gomm. 
Lect.  49.    See  Bottomry;  Respondentia. 

In  such  cases,  and,  generally,  when  con- 
tracting within  the  ordinary  scope  of  his  pow- 
ers and  duties,  he  is  personally  responsible, 
as  well  as  his  owners,  when  they  are  person^ 
ally  liable.  On  bottomry  loans,  however,  there 
is  ordinarily  no  personal  liability  in  this  coun- 
try, or  in  England,  beyond  the  fund  which 
oomes  to  the  hands  of  the  master  or  owners 
from  the  subject  of  the  pledge.  Abbott,  Shipp. 
90;  Story,  Ag.  {{  116,  m,  294.  In  most 
cases,  too,  the  ship  is  bound  for  the  perform- 
ance of  the  master's  contract.  Ware,  Dist. 
Gt.  322;  but  all  contracts  of  the  master  in 
chartering  or  freighting  his  vessel  do  not  give 
such  a  lien.    19  How.  82. 

8.  He  has  a  lien  upon,  and  a  consequent 
right  to  retain,  the  freight  earned  by  his  ship 
for  the  repayment  of  money  advanced  by  him 
for  necessary  repairs  and  supplies,  9  Mass. 
548 ;  4  Johns.  Gn.  N.  Y.  218,  or  for  seamen's 
wagea ;  and  payment  to  the  owner  after  notioe 


of  the  master's  lien  does  not  discharge  the 
consignee,  5  Wend.  N.  Y.  315;  but  not,  it 
would  seem,  upon  the  ship  itself,  1  Parsons, 
Mar.  Law,  389 ;  nor  has  he  any  lien  on  the 
freight  for  his  wages.  11  Pet.  175 ;  5  Wend. 
N.  1.  315.  Gonsult  Abbott,  Flanders,  on 
Shipping;  Parsons  on  Maritime  Law;  3 
Kent,  Gommentaries. 

MATB.  In  Maritime  Law.  The  officer 
next  in  rank  to  the  master  on  board  a  mer- 
chant ship  or  vessel. 

In  suoh  vessels  there  is  always  one  mate,  and 
sometimes  a  second,  third,  and  fourth  mate,  accord- 
ing to  the  vessel's  size  and  the  trade  in  which  she 
may  be  engaged.  When  the  word  mate  is  used 
without  qualification,  it  always  denotes  the  first 
mate ;  and  the  others  are  designated  as  above.  On 
large  ships  the  mate  is  frequently  styled  first  officer, 
and  the  second  and  third  mates,  second  and  third 
officers.    Parish,  Sea  Off.  Man.  83-140. 

The  mate,  as  well  as  the  inferior  officers 
and  seamen,  is  a  mariner,  and  entitled  to  sue 
in  the  admiralty  for  his  wages ;  and  he  has 
a  lien  on  the  vessel  for  his  security.  Even 
when  he  acts  as  master  in  consequence  of  the 
death  of  the  appointed  master,  he  can  sue  in 
the  admiralty  for  his  proper  wages  as  mate, 
but  not  for  the  increasea  compensation  to 
which  he  is  entitled  as  acting  master.  And 
he  is  entitled,  when  sick,  to  be  cured  at  the 
expense  of  the  ship.  The  mate  should  possess 
a  sufficient  knowledge  of  navigation  to  take 
command  of  the  ship  and  carry  on  the  voya^ 
in  case  of  the  death  of  the  master ;  and  it 
may  well  be  doubted  whether  a  vessel  be  sear 
worthy  for  a  long  voyage  at  sea  when  onlj 
the  master  is  competent  to  navigate  her. 
Blount,  Gomm.  Dig.  32;  Dana,  Seaman's 
Friend,  146;  Gurtis,  Rights  and  Duties  of 
Merchant  Seamen,  96,  note.  It  is  the  special 
duty  of  the  mate  to  keep  the  log-book.  The 
mate  takes  charge  of  the  larboard  watch  at 
sea,  and  in  port  superintends  the  storage  and 
breaking  out  of  the  cargo. 

The  mate  succeeds,  of  course,  to  the  station, 
rights,  and  authorities  of  the  captain  or  mas- 
ter on  the  death  of  the  latter,  and  he  also  has 
command,  with  the  authority  required  by  the 
exigencies  of  the  case,  during  the  temporary 
absence*  of  the  master.  See  Master  or  ▲ 
Ship  ;  Dana,  Seaman's  Friend ;  Parish,  Sear 
Officer's  Manual ;  Gurtis,  Rights  and  Duties 
of  Merchant  Seamen ;  Parsons,  Maritime 
Law. 

MATER  FAMILIA8.    In  ChrU  Law. 

The  mother  of  a  family;  the  mistress  of  a 
family. 

A  chaste  woman,  married  or  single*  Gal- 
vinus.  Lex. 

MATEIUAL  MEN.  Persons  who  iuT^ 
nish  materials  to  be  used  in  the  construction 
or  erection  of  ships,  houses,  or  buildings. 

By  the  general  maritime  law,  material  men 
have  a  lien  on  a  foreign  ship  for  supplies  or 
materials  furnished  for  such  ship,  which  maj 
be  recovered  in  the  admiralty,  9  Wheat.  409 ; 
19  How.  359 ;  but  no  such  lien  exists  in  the 
case  of  domestic  ships.  4  Wheat.  438 ;  20 
How.  393 ;  21  id.  248.    See  Libn,  " 
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Bjstatatory  prorisions,  material  men  have 
a  lien  on  ships  and  buildings,  in  some  of  the 
states.     See  Lien,  {{ 

MATERIALITY.  The  property  of  sub- 
ataniial  importance  or  influence,  esptfviallj  as 
distinguished  from  formal  requirement  Ca- 
pability of  properly  influencing  the  result  of 
the  trial. 

MATERIALS.  Matter  which  is  intended 
to  be  used  in  the  creation  of  a  mechanical 
structure.  The  physical  part  of  that  which 
has  a  physical  existence. 

The  general  property  in  materials  furnished 
to  a  workman  remains  in  the  bailor  where  the 
contract  is  merely  one  for  the  employment  of 
labor  and  services;  otherwise  wnere  it  is  a 
sale.  See  Bailmknt;  Locatio;  Mandate; 
Tboter;  Trespass. 

MATERNA  MATERNI8  (Lat  from 
the  mother  to  the  mother's). 

In  French  Law.  A  term  denoting  the 
descent  of  property  of  a  deceased  person  de- 
rived from  his  mother  to  the  relations  on  the 
mother's  side. 

MATERNAL.  That  which  belongs  to, 
or  comes  from,  the  mother:  as,  maternal  au- 
thority, maternal  relation,  maternal  estate, 
maternal  line.    See  Line. 

MATERNAL  PROPERT7.  That 
which  comes  from  the  mother  of  the  party, 
and  other  ascendants  of  the  matenial  stock. 
Domat,  Liv.  Pr6L  t.  3,  s.  2,  n.  12. 

MATERNnnr.  The  state  or  condition 
of  a  mother. 

It  is  either  legitimate  or  natural.  The 
former  is  the  condition  of  the  mother  who  has 

EVen  birth  to  legitimate  children ;  while  the 
tier  is  the  oondition  of  her  who  has  ei^on 
birth  to  ille^timate  children.  Maternity  is 
always  certain;  while  the  paternity  is  only 
presumed. 

MATERTERA.     A  mother's  sister. 

MATBRTERA  MAGNA.  A  grand- 
mother's sister. 

MATERTERA  MAJOR.  A  great- 
grandmother's  sister. 

MATBRTERA  MAXIMA.  A  great- 
great-grandmother's  sister. 

MATHEMATICAL  EVIDENCE.  That 
evidence  which  is  established  by  a  demonstra- 
tion. It  is  used  in  oontradistinction  to  moral 
evidencer. 

MATIBfA.    A  godmother. 

MATRICULA.  In  Civil  Law.  A  regis- 
ter in  which  are  inscribed  the  names  of  per- 
sons who  become  members  of  an  association 
or  society.  Dig.  50.  3.  1.  In  the  ancient 
church  there  was  nuxtrictda  clericorum,  which 
was  a  catalogue  of  the  ofliciating  clergy,  and 
mairieula  pauperum,  a  list  of  the  poor  to  be 
relieved:  hence,  to  be  entered  in  tne  univer- 
Aty  is  to  be  matriculated. 

MATRIMONIAL  CAUSES.  In  the 
English  ecclesiastical  courts  there  are  five 
kinds  of  causes  which  are  classed  under  this 
head,  vis. :  causes  for  a  malicious  jactitation ; 


suits  for  nullity  of  marriage,  on  account  of 
fraud,  incest,  or  other  bar  to  the  marriaee,  2 
Hagg.  Cons.  423 ;  suits  for  restitution  ofcon- 
jugai  rights ;  suits  for  divorces  on  account 
of  cruelty  or  adultery,  or  causes  which  have 
arisen  since  the  marriage ;  suits  for  fdimony. 

MATROSONIUM.  In  Civil  Law.  A 
legal  marriage.  A  marriage  celebrated  in 
conformity  with  the  rules  of  the  civil  law 
was  CBlledJustiim  mairimonium :  the  husband 
rtr,  the  wife  uxor.  It  was  exclusively  con- 
fined to  Roman  citizens,  and  to  those  to  whom 
the  connfd>ium  had  been  conceded.     It  alone 

S reduced  the  paternal  power  over  the  chil- 
ren,  and  the  marital  power — manus — over 
the  wife.  The  farrtum^  the  coemptio,  or  the 
usuSy  was  indispensable  for  the  formation  of 
this  marriage.     See  Paterfamiluh. 

MATRON.    A  woman  who  is  a  mother. 

By  the  laws  of  England,  when  a  widow 
feigns  herself  with  child,  in  order  to  exclude 
the  next  heir,  and  a  supposititious  birth  is  ex- 
pected, then,  upon  the  writ  de  venire  inspici* 
endoj  a  jury  of  women  is  to  be  impanelled  to 
try  the  Question  whether  with  child  or  not. 
Crohe  £liz.  566.  Interesting  cases  will  be 
found  at  the  last  reference,  and  in  3  Moore, 
523,  and  Croke  Jac.  685.  So  when  a  woman 
was  sentenced  to  death,  and  she  pleaded  in 
stay  of  execution  that  she  was  quick  with 
child,  a  iury  of  matrons  was  impanelled  to 
try  whetner  she  was  or  not  with  child.  4 
Blackstone,  Gomm.  395.  See  Pregnamct; 
Quick. 

In  the  state  of  New  York,  if  a  female  con- 
vict sentenced  to  death  be  pregnant,  the  ^eriff 
is  to  summon  a  jury  of  six  physicians,  who, 
with  the  sheriff,  are  to  make  an  inouisition ; 
and,  if  she  be  found  quick  with  child,  sen- 
tence is  to  be  suspended.  2  Rev.  Stat.  058, 
a  20,  21. 

MATTBR  IN  DEED.  Such  matter  as 
may  be  proved  or  established  by  a  deed  or 
specialty.  Matter  of  fact,  in  contradistinction 
to  matter  of  law.  Coke,  Litt.  320 ;  Stephen, 
PI.  197. 

MATTBR  OF  FACT.     In  Pleading. 

Matter  the  existence  or  truth  of  which  Is  de- 
termined by  the  senses  or  by  reasoning  based 
upon  their  evidence.  The  decision  of  such 
matters  is  referred  to  the  jury.  Uob.  127 ;  1 
Greenleaf,  £v.  {  49. 

MATTER  OF  LA'W.     In  Pleading. 

Matter  the  truth  or  falsity  of  which  is  deter- 
mined by  the  established  rules  of  law  or  by 
reasoning  based  upon  them.  The  decision  of 
such  matters  is  reierTed  to  the  court.  Where 
special  pleading  prevails,  it  is  a  rule  that  mat- 
ter of  law  must  oe  pleaded  specially.  The 
phrase  here  means  matter  which,  if  established 
as  true,  goes  to  defeat  the  plaintiff's  charges 
by  the  enect  of  some  rule  of  law,  as  distin- 
guished from  that  which  operates  a  direct 
negative. 

MATTBR  IN  PAIS  (literally,  matter  in 
the  country) .  Matter  of  fact,  as  distinguished 
from  matter  of  law  or  matter  of  record 
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MATTER  OF  RECORD.  Those  facts 
which  may  be  proved  by  the  production  of  a 
record.  It  differs  from  matter  in  deed,  which 
consists  of  facts  which  may  be  proved  by 
specialty. 

MATURITY.  The  time  when  a  bill  or 
note  becomes  due.  In  order  to  bind  the  in- 
dorsers,  such  note  or  bill  must  be  protested, 
when  not  paid,  on  the  last  day  of  grace.  See 
Days  of  Grace. 

MAXIM.  An  established  principle  or 
proposition.  A  principle  of  law  universally 
admitted,  as  being  just  and  consonant  with 
reason. 

3*  Maxims  in  law  are  somewhat  like 
axioms  in  geometry.  1  Blackstone,  Comm. 
68.  They  are  principles  and  authorities,  and 
part  of  the  general  customs  or  common  law 
of  the  land,  and  are  of  the  same  strength  as 
acts  of  parliament,  when  the  judges  have  de- 
termined what  is  a  maxim ;  which  belongs  to 
the  judges  and  not  the  jury.  Termes  de  la 
Ley ;  Doct.  &  Stud.  Dial.  1,  c.  8.  Maxims  of 
the  law  are  holden  ibr  law,  and  all  other  cases 
that  may  be  applied  to  them  shall  be  taken 
for  granted.  Coke,  Litt.  11,  67;  4  €oke. 
See  Plowd.  27  b. 

8*  The  application  of  the  maxim  to  the 
case  before  tne  court  is  generally  the  only 
difficulty.  The  true  method  of  making  the 
application  is  to  ascertain  how  the  maxim 
arose,  and  to  consider  whether  the  case  to 
which  it  is  applied  is  of  the  same  character, 
or  whether  it  is  an  exception  to  an  apparently 
general  rule. 

4*  The  alterations  of  any  of  the  maxims 
of  the  common  law  are  dangerous.  Coke,  2d 
Inst.  210. 

The  following  are  some  of  the  more  import- 
ant maxims : 

A  eommuni  ohtervantiA  non  ett  reeedendum.  There 
should  be  no  departure  from  common  observance 
(or  usage).  Coke,  Litt.  186  ;  Wingate,  Max.  203 ;  2 
Coke,  74. 

A  digniori  fieri  debet  denominatto  et  reeolulio. 
The  denomination  and  explanation  of  a  person  or 
thing  ought  to  be  derived  from  the  more  worthy. 
Wingate,  Max.  265 ;  Fleta,  lib.  4,  c.  10,  {  12. 

A  Vimpoeeible  nul  n*ent  I4nu.  No  one  is  bound  to 
do  what  is  impossible. 

A  fion  po8»e  ad  non  enne  aequitur  argumentum  ne- 
eeaaarii  negatiri  licet  noti  ajffimiativi.  From  im- 
possibility to  non-existence  the  inference  follows 
necessarily  in  the  negative,  though  not  in  the  affirm- 
ative.   Hob.  336  b. 

A  piratia  aut  latronibue  capii  liberi  permanent. 
Those  captured  by  pirates  or  robbers  remain  free. 
Dig.  49.  15.  10.  2;  Grotius,  de  Jure  Belli,  lib.  3,  c. 
3,  s.  1. 

A  piratia  et  latronibue  capta  dominium  non  mutant. 
Things  captured  by  pirates  and  robbers  do  not 
change  ownership.  1  Kent,  Comm.  108,  184;  2 
Wooddeson,  Lect.  258,  259. 

A  reacriptie  valet  argumentum.  An  argument 
from  rescripts  (t.e.  original  writs  in  the  register)  is 
valid. 

A  a^immo  remedio  ad  in/eriorem  aetifinem  non 
kabetur  regreaava  ueque  auxilium.  From  the  highest 
remedy  to  an  inferior  action  there  is  no  return  or 
assistance.  Fleta,  lib.  6,  o.  1;  Bracton,  104  a, 
112  6  y  3  Bharswood,  Blackst  Comm.  193, 194. 

A  verbia  legia  non  ert  reeedendum.     From  ik9 


words  of  the  law  there  should  be  no  departure. 
Broom,  Max.  3d  Lend.  ed.  556;  Wingate,  Max.  25; 
5  Coke,  119. 

Ab  aaauetia  non  fit  injuria,  No  injury  is  done  by 
things  long  acquiesced  in.  Jenk.  Cent.  Cas.  Introd. 
▼m. 

Abbre^ationum  ille  numerue  et  aenaua  aceipiendau 
eat,  ut  eonceaaio  non  ait  inania.  Such  a  number  and 
sense  is  to  be  given  to  abbreviations  that  the  grant 
may  not  fail.    9  Coke,  48. 

Abaentem  accipere  debemua  eum  qui  non  eat  eo  loci 
in  quo  petitur.  We  must  call  him  absent  who  la 
not  in  tnat  place  in  which  he  is  sought    Dig.  50. 

16.  199. 

Abaentia  ejuequi  reipubliem  ea^ua  a5ert,  nemte  ei 
neque  alii  damnoaa  eaae  debet.  The  absence  of  him 
who  is  employed  in  the  service  of  the  state,  ought 
not  to  be  prejudicial  to  him  nor  to  others.    Dig.  50. 

17.  140. 

Abaoluta  aententia  erpoaitore  non  indigtt.  An  ab- 
solute, unqualified  sentence  (or  proposition)  needa 
no  expositor.     Coke,  2d  Inst.  533. 

Abwidana  eautela  non  nocet.  Abundant  caution 
does  no  harm.    11  Coke,  6;  Fleta,  lib.  1,  c.  28,  {  1. 

Acceaaorium  non  ducit  aed  aequitur  auum  princi~ 
pale.  The  principal  draws  after  it  the  accessory, 
not  the  accessory  the  principal.  Coke,  Litt.  152  a, 
389  a;  b  Ell.  A  B.  772;  Broom,  Max.  3d  Lond.  ed. 
433.  Literally,  The  aooesaory  does  not  draw,  bat 
follows,  its  principal. 

A  cceaaoriua  aequitur  naturam  aux  principalia.  An 
accessory  follows  the  nature  of  his  principal.  Coke» 
3d  Inst  139 ;  4  Bharswood,  Blackst  Comm.  36  ; 
Broom,  Max.  3d  Lond.  ed.  440. 

Accuaare  nemo  debet  ae,  niai  coram  Deo.  Ko  one 
is  obliged  to  accuse  himself,  unless  before  God. 
Hardr.  139. 

Aecnaator  poat  ratimiabile  temput  non  eat  audien" 
dua,  niei  ae  bene  de  omiaaiofie  exeusaveriL  An  ac- 
cuser is  not  to  be  heard  after  a  reasonable  time, 
unless  he  excuse  himself  satisfaotorily  for  the  omia- 
sion.     F.  Moore,  817. 

Acta  exterior  a  indicant  interiora  aecreta.  Oni- 
ward  acts  indicate  the  inward  intent  Broom,  Max. 
3d  Lond.  ed.  270 ;  1  Smith,  Lead.  Cas.  4th  Am.  ed. 
115;  8  Coke,  291;  13  Johns.  N.  T.  414;  15  id, 
401. 

Actio  non  datur  non  damnifico.  An  action  is 
not  given  to  one  who  is  not  iigured.  Jenk.  Cent. 
Cas.  69. 

Actio  peraonalia  moritvr  cum  peraond,  A  per- 
sonal aotiun  dies  with  the  person.  Noy,  Max.  14. 
See  this  phrase  as  a  title.  Actio  Personalis. 

Actio  quatlibet  it  and  vid.  Jenk.  Cent.  Cas.  77. 
Every  action  proceeds  in  its  own  course. 

Actionmn  genera  mcurime  aunt  aervanda,  ■  Loflft, 
460.  The  kinds  of  actions  are  especially  to  b« 
preserved. 

Actor  qui  contra  regulam  quid  adduxit,  non  eel 
audieudua,  A  pleader  ought  not  to  be  beard  who 
advances  a  proposition  contrary  to  the  rules  of 
law. 

Actor  aequitur  forum  rei.  The  plaintiff  muat 
follow  the  forum  of  the  thing  in  dispute.  Home, 
Law  Tr.  232;  Story,  Confl.  Laws,  }  325,  k;  2  Kent, 
Comm.  462. 

Actore  non  probante  reue  abaoltfitur.  If  tho 
plaintiff  does  not  prove  his  case,  the  defendant  ii 
absolved.    Hob.  103. 

Actori  incumbit  onua  probandi.  The  burden  of 
proof  lies  on  the  plaintiff.     Hob.  103. 

Acta  indicate  the  intention.  8  Coke,  291 ;  Broom, 
Max.  3d  Lond.  ed.  270 ;  13  Johns.  N.  Y.  414. 

Actua  curiae  neminem  gravabit.  An  act  of  the 
court  shall  prejudioe  no  man.  Jenk.  Cent  Cas.  118; 
Broom,  Max.  3d  Lond.  ed.  115;  1  Strange,  126; 
1  Smith,  Lead.  Cas.  245-255 ;  12  C.  B.  415 

Actua  Dei  neminem  facit  iniuriam.  The  act  of 
Qod  does  wrong  to  no  one:  Uiat  ia,  no  one  ia  n» 


MAXIM 


117 


MAXIM 


ipoaaible  in  damages  for  inevitable  accidents.  2 
fiUokstone,  Comm.  122;  1  Coke,  97  6;  5  id,  87; 
Coke,  Litt.  206  ay  4  Taunt.  309;  1  Term,  33.  Bee 
Act  or  Ood. 

Aetmt  isteeptus  euju§  per/ectto  j)endtt  ex  voluntate 
partium,  revoeari  potett ;  §%  autem  pendet  ex  volun- 
tate tertim  pertonm,  vel  ex  contingentif  revoeari  non 
potat.  An  act  already  begun,  whose  completion 
depends  upon  the  will  of  ilie  parties,  may  be  re- 
called ;  but  if  it  depend  on  tl^e  conseDt  of  a  third 
person,  or  on  a  contingency,  it  cannot  be  recalled. 
Bacon,  Max.  Reg.  20.     See  Story,  Ag.  J  424. 

Aetuejudiciaritu  coram  non  Judxee  irritue  habetur; 
d«  miHteteritUi  autem  a  qnocunque  provenxt  ratum 
criD.  A  judicial  act  before  one  not  a  judge  is  void; 
as  to  a  ministerial  act,  from  whomsoever  it  pro- 
oeeds,  let  it  be  valid.    Lofft,  458. 

Aetue  Ugie  nemini  eet  damnoeue.  An  act  of  the 
law  shall  prejudice  no  man.  Coke,  2d  Inst.  287  ; 
Broom,  Max.  3d  Lend.  ed.  119 ;  11  Johns.  N.  Y. 
380;  6  Coke,  68;  8  id,  290;  Coke,  Litt  264  b;  5 
Term,  381,385;  I  Ld.  Baym.  515;  Hob.  216;  2  H. 
Blaekst.  324,  334;  5  East,  147;  1  Preston,  Abs.  of 
TiL  346 ;  6  Bacon,  Abr.  550. 

Aettte  legia  nemini/aeit  wjwiawu  The  act  of  the 
law  does  no  one  wrong.  5  Coke,  116;  2  Shars- 
wood,  Blaekst  Comm.  123. 

Aetua  legitimi  non  reeipiunt  modum.  Acts  re- 
qnired  by  law  admit  of  no  qnalification.  Hob. 
153;  Branch,  Prinoip. 

Aettu  me  invito  /actue,  non  eff  meue  aeiue.  An 
act  done  by  me  against  my  will  is  not  my  act 
Braeton,  101  &. 

AetuM  non  reum/aeit  niei  mene  rea.  The  act  does 
not  make  a  person  guilty  unless  the  intention  be 
guilty  also.  This  maxim  applies  only  in  criminal 
eaies;  in  ciril  matters  it  is  otherwise.  Broom,  Max. 
3d  Lend.  ed.  270,  275,  329 ;  7  Tenn,  514 ;  3  Bingh. 
ir.  c.  34,  468 ;  5  Mann.  A  G.  639 ;  3  C.  B.  229 ;  5  id, 
380;  9  Clark  Jb  F.  531 ;  4  N.  T.  159,  163,  195;  2 
Boovier,  Inst  n.  2211. 

ActuB  repugnum  non  poteet  in-  eeee  produei.  A  re- 
pugnant act  cannot  be  brought  into  being,  i.e.  can- 
sot  be  made  effectual.     Plowd.  355., 

Ad  ea  qum  frequentim  aecidunt  Jura  adaptantur. 
The  laws  are  adapted  to  those  cases  which  occur 
mote  frequently.  Coke,  2d  Inst.  137;  Wingate, 
Max.  216;  Dig.  1.  3.  3;  19  Howell,  St  Tr.  1061; 
3  Bamew.  A  C.  178,  183 ;  2  Crompt  A  J.  Exch.. 
108:  7  Mees.  &  W.  Exch.  599,  600;  Vaugh.  373; 
5  Coke,  38,  128;  6  id.  77;  11  Exch.  476;  12  How. 
312 ;  Broom,  Max.  3d  Lond.  ed.  41. 

Ad  officiumjuetieiariorum  epeetat,  unicuique  eoram 
tit  plaeiianH  juatitiam  exhibere.  It  is  the  duty  of 
justices  to  administer  justice  to  every  one  pleading 
before  them.     Coke,  2d  Inst  451. 

Ad  proximum  anteeedene  Jiat  relatio,  niti  impedia- 
tv  tententia.  A  relative  is  to  be  referred  to  the 
next  antecedent,  unless  the  sense  would  be  thereby 
impaired.  Noy,  Max.  9th  ed.  4;  2  Exch.  479;  17 
Q.  B.  833 ;  2  Hnrlst  A  N.  625 ;  3  Bingh.  h.  c.  217 ; 
»  Coke,  13 ;  13  How.  142. 

Ad  fiuBsttones  legie  judieee,  et  non  Juraioret  re- 
tpandenL    Judges,  and  not  jurors,  respond  to  ques- 
tioD^  ef  Uw.     7  Mass.  279. 
Ad  queeti€mes  /(xeti  non  reapondent  judieea ;   ad 

SMecfwNtes  legie  non  reepondentjuratoree.  The  judges 
o  not  answer  to  questions  of  fact;  the  jury  do  not 
answer  to  questions  of  law.  Coke,  Litt.  295;  8 
Coke,  308;  Yangh.  149;  Broom,  Max.  3d  Lond. 
ed.99. 

Ad  vim  mtfjorem  vel  ad  eaeue  fortuitoa  non  tenetur 
q^ia,  miai  mta  etUpa  intarvenerit.  No  one  is  held  to 
answer  for  the  effects  of  a  superior  force,  or  of  an 
Accident,  unless  his  own  fault  has  contributed. 
Fleta,  lib.  2,  e.  72,  2  16. 

Additio  probat  minoritatenu  An  addition  proves 
iaferiority.  Coke,  4th  Inst.  80 ;  Wingate,  Max. 
21^  max.  60;  Littleton,  {  293;  Coke,  Litt  189  a. 


uEdificare  in  tuo  propria  aolo  non  licet  quod  alteri 
noceat.  It  is  not  lawful  to  build  upon  one's  own 
land  what  may  be  injurious  to  anotner.  Coke,  3d 
Inst  201 ;  Broom,  Max.  3d  Lond.  ed.  331. 

^dijieatum  aolo,  aolo  cedit.     That  which  is  built, 
upon  the  land  goes  with  the  land.    -Coke,  Litt.  4 
a;  Broom,  Max.  3d  Lond.  ed.  349,  355;  Inst  2.  1. 
29;  Dig.  47.  3.  1. 

jEdificia  aolo  eedunt.  Buildings  pass  by  a  grant 
of  the  land.     Fleta,  lib.  3,  c.  2,  J  12. 

^qmitaa  agit  in  peraonam.  Equity  acts  upon  the 
person.    4  Bouvier,  Jnst.  n.  3733. 

jEquitaa  aequitur  legem.  Equity  follows  the  law. 
1  Story,  Eq.  Jur.  {  64 ;  3  Wooddeson,  Lect  479, 
482;  Branch,  Max.  8;  2  Sharswood,  Blaekst  Comm. 
330;  GUb.  136;  2  Ed.  316;  10  Mod.  3;  15  How. 
299. 

uEquior  eat  diapoaitio  legia  quam  httminia.  The 
disposition  of  the  law  is  more  impartial  than  that 
of  man.    8  Coke,  152 ;  Braeton,  3  a. 

^£!quum  et  bonum^  eat  lex  legum.  What  is  jnst 
and  right  is  the  law  of  laws.    Hob.  224. 

^atimatio  prteteriti  delicti  ex  poatremo  facto  nun- 
quam  oreaeit.  The  estimation  of  a  crime  committed 
never  increases  from  a  subsequent  fact.  Bacon, 
Max.  Beg.  8;  Dig.  50.  17.  139;  Broom,  Max.  3d 
Lond.  ed.  17. 

Affectio  tua  nomen  imponit  operi  tuo.  Tour  mo- 
tive gives  a  name  to  your  act    Braeton,  2  6, 101  5. 

Affeetua  punitur  licet  non  aeqnitur  effectua.  The 
intention  Is  punished  although  the  consequence  do 
not  follow.     9  Coke,  56. 

Affinia  mai  ajffinia  non  eat  miki  affinia,  A  connec- 
tion (i.e.  by  marriage)  of  my  connection  is  not  a 
connection  of  mine.    Shelford,  Marr.  A  D.  174. 

Ajffirmantif  non  neganti,  incumbit  probatio.  The 
proof  lies  upon  him  who  affirms,  not  on  him  who 
denies.     See  Phillipps,  Ev.  493. 

Affirmantia  ent  probatio.  He  who  affirms  must 
prove.    9  Cush.  Mass.  535. 

Alienatio  licet  prohiheatur,  eonaenau  tamen  om- 
nium,  in  quorum  /avorem  prohibita  eat,  potest  fierif 
et  quilxbet  potent  renundare  juri  pro  ae  introdueto. 
Although  alienation  be  prohibited,  yet,  by  the  con- 
sent of  all  in  whose  favor  it  is  prohibited,  it  may 
take  place,  for  it  is  in  the  power  of  any  man  to  re- 
nounce a  right  introduced  for  his  own  benefit 
Coke,  Litt  98;  9  N.T.  291. 

Alienatio  ret  prerfertur  juri  aeereecendi.  Aliena- 
tion is  favored  by  the  law  rather  than  accumulation. 
Coke,  Litt  185  a,  381  a,  note;  Broom,  Max.  3d 
Lond.  ed.  393,  409 ;  Wright,  Tenures,  154  e(  acq, ; 

1  Cruise,  Dig.  4th  ed.  77,  78. 

Alienation  pending  a  auit  ia  void,    2  P.  Will.  482 ; 

2  Atk.  Ch.  174;  3  tU  392;   11  Yes.  Ch.  194;  1 
Johns.  Ch.  N.  T.  566,  580. 

Aliquid  conceditur  ne  injuria  remanent  impunita, 
quod  aliaa  non  concederetur.  Something  is  conceded 
lest  a  wrong  should  remain  unpunished  which  other- 
wise would  not  be  conceded.    Coke,  Litt  197; 

Aliquia  non  debet  eaae  judex  in  proprid  cauad, 
quia  non  poteat  eaaevid&c  et  para,  A  person  ought 
not  to  be  judge  in  his  own  cause,  because  he  can- 
not act  both  as  judge  and  party.  Coke,  Litt  141  a  ; 
Broom,  Max. 3d  Lond.  ed.  112;  Littleton,}  212;  13 
Q.  B.  327 ;  17  id.  1 ;  15  C.B.  769 ;  1  C.  B.  n.  s.  829. 

Aliud  eat  celare^  aliud  tacere.  To  conceal  is  one 
thing,  to  be  silent  another.  3  Burr.'  1910.  See  2 
Wheat  176;  9  id.  631;  3  Bingh.  77;  4  Taunt  851 ; 
2  Carr.  A  P.  341;  Broom,  Max.  3d  Lond.  ed.  701. 

Aliud.  eat  diatinctio,  aliud  aeparatio.  Distinction 
is  one  thing,  separation  another.  Bacon's  arg.  Case 
of  Postnati  of  Scotland,  Works,  iv.  351. 

Aliud  eat  poaaidere,  aliud  eaae  in  poaaeaaione.  It 
is  one  thing  to  possess,  it  is  another  to  be  in  pos- 
session.    Hob.  163;  Braeton,  206. 

A  liud  eat  vendere,  aliud  vendenti  conaentire.  To 
sell  is  one  thing,  to  give  consent  to  him  who  sells 
another.    Dig.  50.  17.  160. 
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AUeffaiu  contraria  non  e»t  audiendiu.  One  mak- 
ingf  oontradiotory  allegations  is  not  to  be  heard. 
Jenk.  Cent  Cas.  16 ;  Broom^  Max.  3d  Lond.  ed.  160, 
268;  4  Term,  211;  3  Bzch.  446,  527,  678;  4  id, 
187;  11  id.  493;  3  Ell.  A  B.  363;  5  id,  502;  5  G. 
B.  195,  886;   10  Mass.  163;   Coke,  4th  Inst.  279. 

Alltgixna  9uam  turpttudinem  no»  ett  audiendut. 
One  alleging  his  own  infamy  is  not  to  be  heard. 
Coke,  4th  Inst.  299;  2  Johns.  Gh.  N.T.  339,  350. 

Allegari  non  dehuit  quod  probatum  non  relevat. 
That  ought  not  to  be  alleged  which,  if  proved, 
would  not  be  relevant     1  Chano.  Cas.  45. 

AUeriua  cireumventio  alii  non  prmbet  actionem. 
Dig.  50.  17.  49.  A  deception  practised  upon  one 
person  does  not  give  a  oaase  of  action  to  another. 

AlUmativa  petitio  non  ett  audienda.  An  alterna- 
tive petition  is  not  to  be  heard.    5  Coke,  40. 

Ambigua  reeponeio  contra  proferentem  eet  aeci- 
pienda.  An  ambignons  answer  is  to  be  taken 
against  the  party  who  offers  it.     10  Coke,  58. 

Amhiguie  eaeihue  eemper  prauumitur  pro  rege.  In 
doubtful  cases  the  presumption  is  always  in  favor 
of  the  king.    Lofft,  248. 

AmbiguxtoM  verborum  latent  iterffieatione  tuppU- 
tur/  nam  quod  ex  facto  oritur  ambiguum  verifioa' 
Hone  facU  tollitur.  A  latent  ambiguity  may  be 
supplied  by  evidence;  for  an  ambiguity  which 
arises  out  of  a  fact  may  be  removed  by  proof  of 
the  fact  Baoon,  Max.  Reg.  23;  8  Bingh.  247. 
See  1  Powell,  Bev.  477;  2  Kent,  Comm.  557; 
Broom,  Max.  3d  Lond.  ed.  541 ;  13  Pet  97 ;  8 
Johns.  N. Y.  90;  3  Halst  N.J.  71. 

Ambiguitat  verborum  patent  nulld  verifieatione 
exeluditur,  A  patent  ambiguity  is  never  holpen  by 
averment.  Loot,  249 ;  Baoon,  Max.  25 ;  Cowen,  J., 
21  Wend.  N.  Y.  651,  659;  23  id,  71,  78;  Story,  J., 
1  Mas.  C.  C.  11;  Lipteomb,  J.,  1  Tex.  377,  383. 

Ambiguum  placitum  interpretari  debet  contra  pro- 
ferentem. An  ambiguous  plea  ought  to  be  inter- 
preted against  the  party  pleading  it.  Coke,  Litt 
303  b;  Broom,  Max.  3d  Lond.  ed.  535;  Stephen, 
Plead.  5th  ed.  415;  Baoon,  Max.  Reg.  3;  2  H. 
Blackst  531 ;  2  Mees.  A  W.  Exoh.  444. 

Ambulatoria  ett  voliuitae  defuneti  utque  ad  vitm 
tupremum  exitum.  The  will  of  a  deceased  person 
is  ambulatory  until  the  last  moment  of  life.  Dig. 
34.  4.  4;  Broom,  Max.  3d  Lond.  ed.  445;  2  Black- 
stone,  Comm.  502;  Coke,  Litt  322  6/1  Vict  o. 
26,  s.  24;  3  Ell.  A  B.  572;  1  Jarman,  Willi,  2d  ed. 
11 ;  1  Mylne  A  E.  Ch.  485;  2  id,  73. 

Anglitt  jura  in  omni  catu  libertati  dantfavorem. 
The  laws  of  England  are  favorable  in  evexy  case  to 
liberty.     Halkers,  Max.  12. 

Animut  ad  te  omnejut  duciL  It  is  to  the  inten- 
tion that  all  law  applies. 

Animut  hominit  ett  anfma  teripH,  The  Intention 
of  the  party  is  the  soul  of  the  instrument  3 
Bnlstr.  67 ;  Pitman,  Prino.  A  Sur.  26. 

'Anniculvu  trecentetimo  texagetimo'quinto  die  did 
fur,  ineipiente  plani  non  exaeto  die,  quia  annum 
civiliter  non  ad  momenta  temporum  ted  ad  diet  nu- 
mefamur.  We  call  a  child  a  year  old  on  the  three 
hundred  and  sixty-fifth  day,  when  the  day  is  fairly 
begun  but  not  ended,  because  we  calculate  the  eivU 
year  not  by  moments,  but  by  days.  Dig.  50.  16. 
134;  id,  132;  Calvinus,  Lex. 

Annua  nee  debitum  Judex  non  teparat  ipte.  Even 
the  judge  divides  not  annuities  or  debt  8  Coke, 
52.  See  Story,  Eq.  Jur.  H  480,  517;  1  Salk.  36, 
65. 

^finitf  ett  mora  motOt  quo  tuvm  planeta  pervolvat 
nrculum,  A  year  is  the  duration  of  the  motion  by 
which  a  planet  revolves  through  its  orbit  Dig.  40. 
7.  4.  5:  Calvinus,  Lex.;  Bracton,  359  6. 

Apicetjurit  non  tuntj'ura.  Legal  niceties  are  not 
laws.  Coke,  Litt  304;  3  Scott,  773;  10  Coke,  126; 
Broom,  Max.  142.    See  Apex  Juris. 

ApplieaHo  ett  vita  reguUt,  Application  is  the  life 
of  a  rule.    2  Bulatr.  79. 


Aqua  eedit  tolo.  The  water  yields  or  aooompaniea 
the  soil.  The  grant  of  the  soil  or  land  oarties  ih^ 
water.    Hale,  de  Jur.  Mar.  pt  1.  c  1. 

Aqua  currii  et  debet  currere  nt  eurrere  toleheA 
Water  runs  and  ought  to  run  as  it  has  used  to 
run.  3  Rawle,  Penn.  84,  88;  26  Penn.  St  413;  9 
Kent,  Comm.  439;  Angell,  Wat  Coor.  413;  Gmle 
A  W.  Easem.  182. 

ArbitrimientHm  tequum  tribuit  ctUque  tman.  A  joat 
arbitration  renders  to  every  one  his  own.  Koy, 
Max.  248. 

Arbitriumi''  ett  Judiciwn,  An  award  is  a  judgment. 
Jenk.  Cent  Cas.  137 ;  3  Bulstr.  64. 

Arbor  dum  creteit ;  lignum  dum  cretcere  neteiU 
A  tree  while  it  is  growing ;  wood  when  it  cannot 
grow.     Croke  Jao.  166 ;  12  Johns.  K.  Y.  239,  241. 

Argumentum  a  divitione  ett  fortittimum  in  Jure. 
An  argument  arising  from  a  division  is  most  power- 
ful in  law.    6  Coke,  60;  Ceke,  Litt  213  b. 

Argumentum  a  majori  ad  minut  negative  non  vaUtj 
valet  e  converto.  An  argument  ft'om  the  greater  to 
the  less  is  of  no  force  negatively ;  oonversely  it  is. 
Jenk.  Cent  Cas.  281. 

Argumentum  a  timili  valet  in  lege.  An  argument 
drawn  from  a  similar  ease,  or  analogy^  avails  in 
law.    Coke,  Litt  191. 

Argumentum  ab  auctoritate  ett  fortittimum  in  lege. 
An  argument  drawn  from  authority  is  the  strongest 
in  law.    Coke,  Litt  254. 

Argumentum  ab  impottibili  plurimum  taUt  in  leg^. 
An  argument  deduced  from  impossibility  greatly 
avails  in  law.    Coke,  Litt  92. 

Argumentum  ab  inconvenienti  ett  validum  in  legmj 
quia  lex  non  permittit  aliquod  inconvenient.  An 
argument  drawn  from  what  is  inconvenient  is  good 
in  law,  because  the  law  will  not  permit  any  inoon« 
venience.  Coke,  Litt  66  a,  258;  7  Taont  527;  3 
Barnew.  A  C.  131 ;  6  Clark  A  F.  671. 

Armorum  app^latione,  non  tolum  teuta  et  gladii 
et  galett,  ted  et  futtet  et  lapidet  continentnr*  Under 
the  name  of  arms  are  included  not  only  shields  and 
swords  and  helmets,  but  also  clubs  and  stones. 
Coke,  Litt  162. 

Attignatur  i{titur  Jure  auetorit.  An  asaigner  is 
clothed  with  the  rights  of  his  principal.  Halkers, 
Max.  14;  Broom,  Max.  3d  Lond.  ed.  415,  416,  423, 
425;  Wingate,  Max.  p.  56;  1  Bxoh.  32;  18  Q.  B. 
878;  Perkins,  ;  100. 

Auetoritatet  philotopkorum,  medicorum,  etpoeta>-' 
rum,  tunt  in  cautit  alUgandtt  et  tenendm.  The 
opinions  of  philosophers,  physicians,  and  poets  are 
to  be  alleged  and  reoeived  in  causes.   Coke,  Litt.  264. 

Aueupia  verborum  tuntjudiee  indigna,  Catohin|p 
at  words  is  unworthy  of  a  judge.    Hob.  343. 

Authoritu  to  execute  a  deed  mutt  be  given  by  deed. 
Comyn,  Jyig.  Attorney  (C  5);  4  Term,  313;  1  id, 
207;  1  Holt,  141;  9  Wend.  N.  Y.  68,  75;  6  Mass. 
11;  6  Binn.  Penn.  618. 

Baratriam  eommittit  qui  propter  peeuniam  JuHi- 

tiam  baraetat.    He  is  guilty  of  baratry  who  for 

,money  sells  justice.    Bell,  Diet    Barratry  at  ooni' 

mon  law  has  a  different  signifioation.     See  Ba&* 

RATRT. 

Bello  porta  eedunt  reipubliem.  Things  acquired 
in  war  go  to  the  state.  Cited  2  Russ.  A  M.  56 ;  1 
Kent,  Comm.  101;  6  C.  Rob.  Adm.  155,  163;  1 
Oall.  C.  C.  558. 

Benedieta  ett  expotitio  quando  ret  redimiiur  a  cla« 
tiruetione.  Blessed  is  the  exposition  when  the  thinf^ 
is  saved  from  destruction.    4  Coke,  26. 

Benignefaciendts  tunt  interpretationet  cAarfamm, 
ttt  ret  magit  valeat  quampereat;  et  qutBlibet  eonceteio 
fortittime  contra  donettorem  interprelcmda  ett.  Libe~ 
ral  interpretations  are  to  be  made  of  deeds,  so  that 
more  may  stand  than  fall ;  and  every  grant  is  to  be 
taken  most  strongly  against  the  grantor.  4  Mass. 
134;  1  Sandf.  Ch.  N.  Y.  258,  268;  compare  276^ 
277. 
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Bemigni  faei^ndm  •wU  interpretation—  propter 
eimplicitatem  laieorum,  nl  rea  magia  valeat  quam 
perttU;  el  verba  imtetUione,  non  e  contra,  debent  in- 
•ervire.  CoiiBtnietions  should  b«  liberal,  on  •econnt 
of  the  ignonnce  of  the  laity,  or  non -professional 
persons,  so  that  the  subject-matter  may  avail  rather 
than  perish ;  and  words  mast  be  subject  to  the  in- 
tention, not  the  intention  to  the  words.  Coke,  Litt. 
86  a;  Broom,  Max.  3d  Lond.  ed.  481, 504 ;  11  Q.  B. 
852,  856,  868,  870;  4  Hou.  L.  Cas.  656;  2  Blackst. 
Conm.  21st  ed.  379 ;  1  Bulstr.  175 ;  Uob«  304. 

BetkigniorwnUutia,  interbiegeneralibue  eeu  dubiia, 
e$t  pre/eranda.  The  more  favorable  construction 
is  to  be  placed  on  general  or  doubtful  expressions.  4 
Coke,  15;   Dig.  50.  17.  102.  1;  2  Kent,  Comm.557. 

Benigniae  legee  interpretandm  eunt  quo  voluntae 
emrum  eoneervetur.  Laws  are  to  be  more  favorably 
interpreted,  that  their  intent  may  be  preserved. 
Dig.  1.3.  16. 

ins  idem  exigi  bona  fidee  non  patitur,  et  in  eatie- 
fmetiomibue,  non  permittitur  atnpli^e  fieri  quam  eemel 
/actum  etf.  Good  faith  does  not  suffer  the  same 
thing  to  be  exacted  twice ;  and  in  making  satisfac- 
tion, it  ia  not  permitted  that  more  should  be  done 
alter  satisfaction  ia  once  made.  9  Coke,  53 ;  Dig. 
50. 17.  67. 

Bona  fidee  exigit  wl  quod  eonvenit  fiat.  Good  faith 
denwnda  that  what  is  agreed  upon  shall  be  done. 
Dig.  19.  20.  21;  id.  19.  1.  50;   id,  50.  8.  2.  13. 

Bona  fidee  non  patitur,  ut  bie  idem  exigatur,  Q  ood 
lalth  does  not  allow  as  to  demand  twice  the  pay- 
ment of  the  same  thing.     Dig.  50.  17.  57. 

Bomm  fidei  poeeeeeor  in  id  tantum  quod  ad  »e  per- 
wenerit  tenetur,  A  bond  fide  possessor  is  bouna  for 
that  only  which  has  come  to  him.  Coke,  2d  Inst. 
285 ;  Qrotius,  de  Jure  BelL  lib.  2,  c.  10,  J  3  et  eeq, 

Bcmi  judicie  eet  ampliare  juriedictionem  {jueti* 
tiam  in.  1  Burr.  304).  It  is  the  part  of  a  good 
judge  to  enlarge  his  jurisdiction ;  that  is,  his  reme- 
dial authority.  Chanc.  Prec.  329;  1  Wils.  284;  9 
Meea.  A  W.  818;  1  C.  B.  n.  a.  255 ;  4  Bingh.  n.  c. 
233;  4SeoU,ir.  R.229;   17  Mass.  310. 

Bani  judicie  eet  eantae  litium  dirimere.  It  ia  the 
duty  of  a  good  judge  to  remove  causes  of  litigation. 
Coke,  2d  Inst.  306. 

Boni  judieit  eet  iudieium  eine  dilatione  mandare 
exeeutionu  It  is  the  duty  of  a  good  judge  to  cause 
execution  to  issue  on  a  judgment  without  delay. 
Coke,  Litt  289. 

Bonijudieie  eet  litee  dirimere,  nelieex  lite  oritur, 
et  intereet  reipubliem  ut  eiut  finee  litium.  It  is  the 
duty  of  a  good  jndge  to  prevent  litigations,  that 
suit  may  not  grow  out  of  suit,  and  it  concerns  the 
welfare  of  a  state  that  an  end  be  put  to  litigation. 
4  Coke,  15;  5  tU  31  a. 

^oaiiai  de/endentie  ex  inlegrd  eaued,  marina  ex 
vuolibet  de/eetH,  The  good  of  a  defendant  ariaes 
from  a  perfect  case,  hia  harm  from  aome  defect.  11 
Coke,  68. 

Bonttm  neeeeearium  extra  terminoe  neceeeitaiie  non 
eet  &oe««.  A  thing  good  Arom  necessity  ia  not  good 
beyond  the  limita  of  the  necesaity.    Hob.  144. 

B&nme  Judex  eeeundum  xquum  et  bonum  judieat,  et 
wquiteoem  etrietojuri  prmfert.  A  good  judge  decidee 
according  to  jastice  and  right,  and  prefers  equity  to 
strietlaw.  Coke,Litt24;  4Term,344;  2Q.B.837; 
Broom,  Max.  3d  Lond.  ed.  77. 

Breee  judietale  debet  eequi  euum  originale,  et  ae- 
eenoriwm  euum  prineipale.  A  judicial  writ  ought  to 
follow  its  original,  and  an  accessory  its  principal. 
Jenk.  Cant  Cas.  292. 

Brete  Judieiale  non  eadit  pro  de/eetu  firmm.  A 
jedieial  writ  fails  not  through  defect  of  form.  Jenk. 
Cent  Caa.  43. 

Career  ad  hominee  euetodiendoe,  non  adpuniendoe, 
dart  d^et.  A  prison  ought  to  be  given  to  the  cus- 
tody, not  the  punishment,  of  peraona.  Coke,  Litt 
n%.    See  Dig.  48.  19.  8.  9. 


Caeue  fortuitue  non  eet  eperandue,  et  nemo  teneiur 
divinare,  A  fortuitous  event  is  not  to  be  foreseen, 
and  no  person  is  held  bound  to  divi&e  it  4  Coke, 
66. 

Caeue  fortuitue  non  eet  eupponendue,  A  fortuitona 
event  is  not  to  be  presumed.    Hardr.  82,  arg. 

Caeue  omieeue  et  oblivioni  datus  diepo»itio9ii  eom^ 
munie  jurie  relinquitur.  A  case  omitted  and  for- 
gotten is  left  to  the  disposal  of  the  common  law.  6 
Coke,  37 ;  Broom,  Max.  3d  Lond.  ed.  46 ;  1  Exch. 
476. 

Catalla  Jueti  poeeeeea  amitti  non  poeeunt.  Chat- 
tels justly  possessed  cannot  be  lost  Jenk.  Cent 
Cas.  28. 

Catalla  reputaniur  inter-  minima  in  lege.  Chat- 
tels are  considered  in  law  among  the  minor  things. 
Jenk.  Cent.  Cas.  52. 

Cauea  cauem  eet  eauea  caueati.  The  cause  of  a 
cause  is  the  cause  of  the  effect  Freem.  329 ;  12 
Mod.  639. 

Cauea  eceUeim  publicie  eequiparatur;  et  eumma  eet 
ratio  qum  pro  religione  faeit.  The  cause  of  the 
church  is  equal  to  public  cause ;  and  paramount  is 
the  reason  which  makes  for  religion.  Coke,  Litt 
341. 

Cauea  et  origo  eet  materia  negotii.  Cause  and 
origin  is  the  material  of  business.  1  Coke,  99;  Win- 
gate,  Max.  41,  Max.  21. 

Cauea  proximo,  non  remoia  epeetatur.  The  im- 
mediate and  not  the  remote  cause  is  to  be  consi- 
dered.   Bacon,  Max.  Reg.  1;   Story,  Bailm.  515; 

3  Kent,  Comm.  8th  ed.  374;    2  East,  848.     See 
Causa  Proxima. 

Cauea  vaga  et  ineerta  non  eet  eauea  rationabilie. 
A  vague  and  nncertain  caase  is  not  a  reasonable 
cause.    5  Coke,  67. 

Cauem  dotie,vitei,  libertatie,fieei  eunt  inter /avora- 
bilia  in  lege.  Causes  of  dower,  life,  liberty,  reve- 
nue, are  among  the  things  favored  in  law.  Coke, 
Litt  341. 

Caveat  emptor.  Let  the  pnrebaser  beware.  See 
Caveat  Emptor. 

Caveat  emptor;  qui  ignorare  non  debuit  quod  jue 
alienum  emit.  Let  a  purchaser  beware ;  who  ought 
not  to  be  ignorant  that  he  is  purchasing  the  rights 
of  another.  Hob.  99 ;  Broom,  Max.  3d  Lond.  ed. 
690;  Coke, 'Litt  102  a;  Z  Taunt  439  ;  1  Bouvier, 
Inst  383;  Sugden,  Vend.  A  P.  13th  ed.  272  et 
eeq. ;   1  Story,  Eq.  Jnr.  6th  ed.  oh.  6. 

Caveat  venditor.  Let  the  seller  beware.  Lofft 
328:  18  Wend.  N.  T.  449,453;  23t</.353;  2  Barb. 
N.Y.  323;  6  N.  Y.  73,  82. 

Cavendum  eet  a  /ragmentie.  Beware  of  fragments. 
Bacon,  Aph.  26. 

Certa  debet  eeee  intenHo,  etnarratio  et  eertum/Un- 
damentum,  et  eerta  ree  qum  deducitur  in  Judicium, 
The  intention,  count,  foundation,  and  thing,  brought 
to  judgment,  ought  to  be  certain.    Coke,  Litt  303  a. 

Certum  eet  quod  certum  reddi  poteet.  That  Is  sufll- 
ciently  certain  which  can  be  made  certain.  Noy, 
Max.  481 ;  Coke,  Litt  45  6,  96  o,  142  a/  2  Shars- 
wood,  Blackst  Comm.  143;  2 'Maule  A  S.  60; 
Broom,  Max.  3d  Lond.  ed.  555-558 ;   3  Term,  463 ; 

4  Cruise,  Dig.  4th  ed.  269 ;  8  Mylne  A  K.  Ch.  853 ; 
11  Cash.  Mass.  380. 

Ceeeante  eauea,  eeeeat  effectue.  The  cause  ceas- 
ing, the  effect  must  cease.  1  Exch.  430 ;  Broom, 
Max.  3d  Lond.  ed.  151. 

Ceeeante  ratione  legie  eeeeat,  et  'ipea  lex.  Reason 
is  the  soal  of  the  law,  and  erhen  the  reason  of  any 
particular  law  ceases,  so  does  the  law  itself.  4  Coke, 
38;  7  W.  69;  Coke,  Litt  70  6,  122  a;  Broom, 
Max.  3d\ond.  ed.  151,  152;  4  Bep.  38;  13  Bast, 
348 ;  4  BUlgh.  ir.  c.  388. 

Ceeeante  etatu  primitivo^  eeeeat  derivativue.  The 
primary  atate  ceasing,  the  derivative  ceares.  8 
Rep.  34;  Broom,  Max.  3d  Lond.  ed.  p.  438;  4 
Kent,  Comm.  32. 

Ceet  U  erime  qui  fait  la  hmte,  el  non  pen  Viche^ 
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faud.  It  is  the  orlme  which  causes  the  shame,  and 
not  the  scafifold. 

Cestuy  que  doit  inheriter  al  p^re  doit  inheriter  al 
JiU'  He  who  would  have  heen  heir  to  the  father  of 
the  deceased  shall  also  he  heir  of  the  son.  Fitz- 
herbert,  Abr.  Descent,  2;  2  Sharswood,  Blaokst. 
Gomm.  239,  250. 

Chacea  est  ad  eommunem  legem*  A  chaoo  is  by 
eommon  law.    Reg.  Brev.  806. 

Charta  de  non  eute  non  valet.  A  charter  or  deed 
of  a  thing  not  in  being  is  not  valid.    Coke,  Litt.  36. 

Chartnrum  mper  Jidem,  mortuie  teetibtu,  ad  pa- 
triam  de  nece»$itudinef  reeurrendum  e»t.  The  wit- 
nesses being  dead,  the  truth  of  charters  must,  of 
necessity,  be  referred  to  the  country.  Coke,  Litt. 
66. 

Chtrographum  apud  debitorem  repertum  prentmi- 
tur  9olutwn.  An  evidence  of  debt  found  in  posses- 
sion of  the  debtor  is  presumed  to  be  paid.  Halk. 
Max.  30.    See  U  Mees.  A  W.  370. 

CireuitttM  est  eoitandue.  Circuity  is  to  be  avoided. 
Coke,  Litt.  384  a;  Smith,  Lead.  Cas.  4th  Am.  ed. 
20 ;  Wingate,  Max.  170 ;  Broom,  Max.  3d  Lond. 
ed.  809 ;  6  Coke,  34;  16  Meee.  A  W.  208;  5Ezch. 
829. 

.Citatio  eet  de  Juri  naturali.  A  summons  is  by 
natural  right.  Cases  in  Baiveo  Regie  Will.  III. 
453. 

Citatumu  non  eoneedantur  priuequam  txprima- 
tur  super  qua  re  fieri  debet  citatio.  Citations  should 
not  be  granted  before  it  is  stated  about  what  matter 
the  citation  is  to  be  made.  (A  maxim  of  ecclesias- 
tical law.)     12  Coke,  44. 

Clausula  generalit  de  reaiduo  non  ea  eompleetitur 
qum  non  ejuedem  eint  generis  cum  iis  qum  speciatim 
dicta  fuerant,  A  general  clause  of  remainder  does 
not  embrace  those  things  which  are  not  of  the  same 
kind  with  those  which  had  been  specially  men- 
tioned.    Lofit,  410. 

Clausula  generalis  non  re/ertur  ad  expressa,  A 
general  clause  does  not  refer  to  things  expressed. 
8  Coke,  154. 

Clausula  qutt  abrogationem  excludit  ab  initio  non 
valeL  A  clause  in  a  law  which  precludes  its  abro- 
gation is  invalid  from  the  beginning.  Bacon,  Max. 
Reg.  19,  p.  89;  2  Dwar-is,  Stat.  673;  Broom,  Max. 
3d  Lond.  ed.  27. 

Clausula  vel  dispoeitio  inutilis  per  prsesumptionem 
remotam  vel  eaueamf  ex  post  facto  non  /uldtnr,  A 
useless  clause  or  disposition,  t.  e.  one  which  the  law 
would  have  implied,  is  not  supported  by  a  remote 
presumption,  or  by  a  cause  arising  afterwards. 
Bacon,  Max.  Reg.  21 ;  Broom,  Max.  3d  Lond.  ed. 
599. 

Clausulse  ineonsuetse  semper  fndueunt  suspicionem. 
Unusual  clauses  always  excite  a  suspicion.  3  Coke, 
81 ;  Broom,  Max.  3d  Lond.  ed.  264. 

Cogitationis  pcsnam  nemo  patitur.  No  one  is  pun- 
ished for  his  thoaghts.  Broom,  Max.  3d  Lond.  ed. 
279. 

Cohaeredes  ^tna  persona  censentur,  propter  unitatem 
Juris  quod  habent.  Coheirs  are  deemed  as  one  per- 
son, on  account  of  the  unity  of  right  which  they 
possess.     Coke,  Litt.  163. 

Commercium  jure  gentium  commune  esse  debet,  et 
non  in  monopolinm  et  privatum  paueorum  qusestum 
eonvertendum.  Commerce,  by  the  law  of  nations, 
ought  to  be  common,  and  not  to  be  converted  into  a 
monopoly  and  the  private  gain  of  a  few.  Coke,  3d 
Inst  181,  in  marg. 

Commodum  ex  infurid  snd  non  habere  debet.  No 
man  ought  to  derive  any  benefit  of  his  own  wrong. 
Jenk.  Cent  Cas.  161 ;  Finch,  Law,  b.  1,  o.  3,  n.  62. 

Common  (pinion  is  good  authority  in  lava.  Coke, 
Litt  186  a  !  3  Barb.  Ch.  N.  Y.  62§,  577. 

Communis  error  facit  jus,  A  common  error  makes 
law.  What  was  at  first  illegal,  being  repeated  many 
times,  is  presumed  to  have  acquired  the  force  of 
laage;  and  then  it  would  be  wrong  to  depart  from 


it  Billiard,  Real  Prop.  268;  1  Ld.  Raym.  42;  6 
Clark  A  F.  172;  3  Maule  A  S.  396;  4  K.  H.  458; 
2  Mass.  357.  The  converse  of  this  maxim  is  com- 
munis error  non  facit  jus^  A  common  error  does  not 
make  law.  Coke,  4th  Inst  242 ;  3  Term,  725 ;  t  id, 
664. 

Compendia  sunt  dispendia.  Abridgments  are  hin- 
drances.    Coke,  Litt  305. 

Compromissarii  sunt  judices.  Arbitrators  ar« 
judges.    Jenk.  Cent.  Cas.  128. 

Compromissum  ad  similitudinem  judieittrttm  redf- 
gitmr.  A  compromise  is  brought  into  affinity  with 
judgments.    9  Cush.  Mass.  57 1. 

Coneessio  per  regem  fieri  debet  de  eertitudine,  A 
grant  by  the  king  ought  to  be  a  grant  of  a  certainty. 

9  Coke,  46. 

Coneessio  versus  eoneedentem  latam  interpretatio- 
nem  habere  debet.  A  grant  ought  to  have  a  liberal 
interpretation  against  the  grantor.  Jenk.  Cent  Caa. 
279. 

Coneordid  parvm  re*  crescunt  et  opulentid  lites. 
Small  means  increase  by  concord,  and  litigations 
by  opulence.     Coke,  4th  Inst  74^ 

Conditio  benefieialis,  qum  statum  eonstruit,  henignif 
secundum  vwborum  intentionem  est  interpretanda; 
odiosa  autem,  qusR  statum  destruit,  strict^,  eeeitndum 
verborum  proprietatem,  aceipienda.  A  beneficial 
condition,  which  creates  an  estate,  ought  to  be  con- 
strued favorably,  according  to  the  intention  of  the 
words ;  but  an  odious  condition,  which  destroys  an 
estate,  ought  to  be  construed  strictly,  according  to 
the  letter  of  the  words.  8  Coke,  90;  Sheppard^ 
Touchst  134^ 

Conditio  dieitur,  cbm  qwd  in  etuum  ineertum  qui 
potest  tendere  ad  esse  nut  non  esse,  eonfertur.  It  is 
called  a  condition  when  something  is  givm  on  an 
uncertain  event,  which  may  or  may  not  come  into 
existence.     Coke,  Litt  201. 

Conditio  illieita  habfstur  pro  non  adjicta.  An  un- 
lawful condition  is  deemed  as  not  annexed. 

Conditio  prmcedens  adimpleri  debet  priusqueim 
sequatur  effectus,  A  condition  preoedefit  must  be 
AilflUed  before  the  efl'ect  can  follow.  Coke,  Litt 
201. 

Conditiones  quselibet  odiosm;  maximl  autem  eontri 
matrimonium  et  commercium.  Atfy  conditions  aro 
odious,  but  especially  those  against  matrimony  and 
commerce.     Loftt,  644. 

Confessiq  facta  in  Jndieio  omni  probations  maiar 
est.  A  confession  made  in  court  is  of  greater  elfeot 
than  any  proof.    Jenk.  Cent  Cas.  102. 

Confessus  in  judieio  pro  judicata  habetur  et  gwo- 
dammodo  sud  sententid  damnatur,  A  person  who 
has  confessed  in  court  is  deemed  as  having  had 
judgment  passed  upon  him,  and,  in  a  manner,  is 
condemned  by  his  own  sentence.  11  Coke,  30.  Seo 
Dig.  42.  2.  1. 

Confirmare  eat  id  quod  prius  infirmum  fuit  simui 
firmare.  To  confirm  is  to  make  firm  what  waa  be- 
fore infirm.    Coke,  Litt  295. 

Confirmare  nemo  potest  priusquamjus  ei  aecideriU 
No  one  can  confirm  before  the  right  accrues  tohink. 

10  Coke,  48. 

Confirmatio  est  nulla,  ubi  donum  prmeedens  est  in» 
validum.  A  confirmation  is  null  where  the  preced- 
ing gift  is  invalid.    Coke, Litt 295 ;  F.Moore, 764. 

Confirmatio  omnes  supple  defeetuSf  licet  id  quitd 
actum  est  ab  initio  fu*n  valuit.  Confirmation  sup- 
plies all  defects,  though  that  which  has  been  done 
was  not  valid  at  the  beginning.     Coke,  Litt  295  6. 

Covfirmat  itswn  qui  toUit  abttsum.  He  confirms  a 
use  who  removes  an  abuse.    F.  Moore,  764. 

Conjnnctio  mariti  et  feminm  est  de  jure  naturm. 
The  union  of  a  man  and  a  woman  is  of  the  law  of 
nature. 

Consensus  facit  legem.  Consent  makes  the  law. 
A  contract  is  law  between  the  parties  having  re- 
ceived their  consent     Branch,  Princ. 

Consensus  non  eoncubitus  facit  matrimonium.  Con- 
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nnt,  not  ooition,  oonetitutes  marriage.  Coke,  Litt 
33  a;  Dig.  50.  17.  30.  See  10  Clark  A  F.  534;  1 
Boavier,  £i8t.  103 ;  Broom,  Max.  3d  Lond.  ed.  129. 

Con»«nsu»  tollit  errortm,  OooBent  removes  or  ob- 
viates a  mistake.  Coke,  Litt.  126 ;  Coke,  2d  Inst. 
123;  Broom,  Max.  3d  Lond.  ed.  129;  1  Bingh.  h. 
c.  68;  6  EIL  A  B.  338 ;  7  Johns.  K.  Y.  61L 

CoiueimM  voluntaa  Muliorum  ad  quot  rea  pertinet, 
nmuljmcla.  Consent  is  the  united  will  of  several 
interested  in  one  subject-matter.  Dav.iS;  Branch, 
Princ 

CotueuiiaiteB  et  agentet  pari  pond  pleetentur. 
Tho9e  consenting  and  those  perpetrating  shall  re- 
ceive the  same  punishmenL    5  Coke,  80. 

GonBentire  matrimouio  non  poMunt  infra  annoa 
Kuhilet,  Persons  cannot  consent  to  marriage  before 
marriageable  years.    5  Coke,  80 ;  6  id,  22. 

Coaaequentiss  non  eat  conaaqueHtia.  A  oonseqaenoe 
ought  not  to  be  drawn  from  another  consequence. 
Bacon,  Aph.  16. 

Conailia  muitorum  requiruniur  in  magnia.  The 
advice  of  many  persons  la  requiaite  in  great  affairs. 
Coke,  4th  Inst.  1. 

ConatihUutn  eaae  earn  domum  unieuique  noatrum 
dahera  txiatimart,  ubi  quiaqua  aedea  et  tahtUna 
kalitret,  anarumque  rerum  eonatitutionem  /eeiaaeU  It 
is  settled  that  that  is  to  be  considered  the  home  of 
each  one  of  us  where  he  may  have  his  habitation 
aod  aeeount-books,  and  where  he  may  have  made 
an  establishment  of  his  business.     Big.  50. 16. 203. 

Couatructio  legia  non  focit  injiiriam.  The  con* 
stmction  of  law  does  not  work  an  injury.  Coke, 
Litt  1S3 ;  Broom,  Max.  3d  Lond.  ed.  537. 

ConauHudo  contra  rationam  introduet€if  potiiu 
uaurpatio  quam  eonauetudo  appellari  debet,  A  cus- 
tom introduced  against  reason  ought  rather  to  be 
called  an  usurpation  than  a  custom.  Coke,  Litt. 
113. 

Contnetudo  debet  eaae  cerfo.  A  custom  ought  to 
be  certain.     Dav.  33. 

Conau^udn  eat  altera  lex.  Custom  is  another 
law.    4  Coke,  21. 

Camauatudo  eat  opiimua  interprea  legunu  Custom 
is  the  best  expounder  of  the  law.  Coke,  2d  Inst. 
18;  Big.  1.  3.  37;  Jenk.  Cent.  Cas.  273. 

CoMuetudQ  et  communia  aaauetudo  vincit  legem  non 
teriptam,  ai  ait  apeeialia/  et  interpretatur  legem 
teriptam,  ai  lex  ait  generalia.  Custom  and  common 
nsage  overcome  the  unwritten  law,  if  it  be  special ; 
aod  interpret  the  written  law,  if  the  law  be  general. 
Jenk.  Gent.  Caa.  273. 

CQmauetudo  ex  eertd  dotted  rationabili  uaitata 
privat  eommunem  legem.  Custom  observed  by  rea- 
son of  a  certain  and  reasonable  cause  supersedes 
the  common  laws.  Littleton,  §  169 ;  Coke,  Litt. 
33  6.  See  Judgt.  5  Bingh.  293;  Broom,  Max.  3d 
Lond.  ed.  p.  825. 

Conauetudo,  licet  ait  magnaa  auctoritatia,  nunquam 
tamen  pratfudieat  mani/entm  veritati.  A  custom, 
though  it  be  of  great  authority,  should  never,  how- 
ever, be  prejudicial  to  manifest  truth.    4  Coke,  18. 

Conauetudo  loei  obaervanda  eat.  The  custom  of 
the  place  is  to  be  observed.  4  Coke,  28  6/  6  id,  67 ; 
10  id,  139 ;  4  G.  B.  48. 

Conauetudo  neque  infurid  oriti,  neque  tollipoteat. 
A  custom  ean  neither  arise,  nor  be  abolished,  by  a 
wrong.     Lofft,  340. 

Conauetudo  non  habitur  in  eonaequentiam.  Custom 
is  not  to  be  drawn  into  a  precedent    3  Kebl.  499. 

Conauetudo  praeacripta  et  legitima  vincit  legem. 
A  prescriptive  and  le^^itimate  custom  overcomes 
the  law.     Coke,  Litt  113.  % 

Conauetudo  regni  Angliat  eat  lex  Anglim.  The 
eustom  of  the  kingdom  of  England  is  the  law  of 
Eoj^Iand.    Jenk.  Cent  Cas.  119. 

Conauetutlo  aenul  reprobata  non  poteat  ampliiu 
indud.  Custom  once  disallowed  cannot  again  be 
produeed.    Bav.  33 ;  Grounds  A  Rud.  of  Law,  53. 

Conauetudo  vincit  eommunem  legem.    Custom  over- 


rules common  law.    1  Boper,  Husb.  A  Wiit,  351; 
Coke,  Litt.  33  6. 

Conauetudo  volentea  dneit,  lex  nolentea  trakiL 
Custom  leads  the  willing,  law  compels  or  draws  the 
unwilling.    Jenk.  Cent  Ca&  274. 

Contemporanea  expoaitio  eat  optima  et  fortiaaima 
in  lege.  A  contemporaneous  exposition  is  the  best 
and  most  powerful  in  the  law.  Coke,  2d  Inst  11 ; 
3  Coke,  7 ;  Broom,  Max.  3d  Lond.  ed.  608. 

Conteatatio  litia  eget  terminoa  eontradictarioa.  An 
issue  requires  terms  of  contradiction ;  that  is,  there 
can  be  no  issue  without  an  affirmative  on  one  side 
and  a  negative  on  the  other.    Jenk.  Cent.  Cas.  117. 

Contra  legem  faeit  qui  id  faeit  qtiod  lex  prohibet; 
in/raudem  vero  qui,  aalvia  verbia  legia,  aenfetitiam  ejua 
circumvenit.  He  does  contrary  to  the  law  who  does 
what  the  law  prohibits ;  he  acts  in  fraud  of  the  law 
who,  the  letter  of  the  law  being  inviolate,  uses  the 
law  contrary  to  its  intention.    Big.  1.  3.  29. 

Contrd  negantem  prineipia  non  eat  diavutandum. 
There  is  no  disputing  against  one  wno  denies 
principles.  Coke,  Litt  43;  Grounds  A  Bad.  of 
Law,  57. 

Contrd  non  valentem  agere  nulla  currit  praeacriptio. 
No  prescription  runs  against  a  person  unable  to 
act  Broom,  Max.  Sd  Lond.  ed.  810;  Bvans, 
Pothier,451. 

Contrd  veritatem  lex  nunquam  aliquid  permittiL 
The  law  never  suffers  any  thing  contrary  to  truth. 
Coke,  2d  Inst  252.  But  sometimes  it  allows  a  con- 
clusive presumption  in  opposition  to  truth.  See  8 
Bouvier,  Inst  n.  3061. 

Contractua  ex  turpi  cauad,  vel  contrd  bonoa  moree 
nullua  eat,  A  contract  founded  on  a  base  and  un- 
lawful consideration,  or  against  good  moraU,  if 
null.     Hob.  167 ;  Big.  2.  14.  27.  4. 

Contractua  legem  ex  conventione  accipitmt.  The 
agrjdement  of  the  parties  makes  the  law  of  the  con- 
tract    Big.  16.  3.  1.  6. 

Contrariontm  contraria  eat  ratio.  The  reason  of 
contrary  things  is  contrary.    Hob.  344. 

Contrectatio  ret  alieum  animo /urandi,  eat/urtum. 
The  touching  or  removing  of  another's  property, 
with  an  intention  of  stealing,  is  theft  Jenk. 
Cent  Cas.  132. 

Conventio  privatorum  non  poteat  publico  Juri  dero* 
gare.  An  agreement  of  private  persons  cannot 
derogate  from  public  right  Wing.  746,  Max.  201 ; 
Coke,  Litt  166  a;  Big.  60.  17.  45.  1. 

Conventio  vincit  legem.  The  agreement  of  the 
parties  overcomes  or  prevails  against  the  law. 
Story,  Ag.  g  368;  6  Taunt  430.  See  Big.  16.  8. 
L6. 

Copulatio  verborttm  indicai  ncceptationem  in  eodem 
aenau.  Coupling  words  together  shows  that  they 
ought  to  be  understood  in  the  same  sense.  Baoon, 
Max.  Reg.  3 ;  Broom.  Max.  3d  Lond.  ed.  523. 

Corporalia  injuria  non  reeipit  aeatimationem  da 
futuro,  A  personal  injury  does  not  receive  satis- 
faction from  a  future  course  of  proceeding.  Bacon, 
Max.  Reg.  6 ;  3  How.  St  Tr.  71 ;  Broom,  Max.  3d 
Lond.  ed.  254. 

Corpua  humanum  non  reeipit  aeatimationem,  A 
human  body  is  not  susceptible  of  appraisement 
Hob,  59. 

Oreditorum  appellatione  non  hi  tanttim  accipiuntur 
qui  pecuniam  crediderunt,  aed  omnea  qnibua  ex 
qnalibet  catted  debetur.  Under  the  head  of  credit- 
ors are  included  not  alone  those  who  have  lent 
money,  but  all  to  whom  from  any  cause  a  debt  It 
owing.    Big.  50.  16.  11. 

Creaeente  malitid  ereacere  debet  el  poma.  Vice 
increasing,  punishment  ought  also  to  inoreaae. 
Coke,  2d  Inst  479. 

Crimen  falsi  dicitur,  cum  quia  illicituTf  cut  non 
fuerit  ad  haee  data  auctoritaa,  de  aigillo  regie  rapto 
vel  invento  brevia,  cartaave  conaignaverit.  The 
crimen  falai  (crime  of  falsifying)  is  when  any  one 
illicitly,  to  whom  power  has  not  been  given  Cor 


MAlIM 


122 


MAXIM 


f  Qeh  parposes,  hai  signed  writs  or  oharten  with  the 
king's  seal,  which  he  has  either  stolen  or  found. 
Fleta;,  1.  1,  0.  23. 

Crimen  Uetm  mwstatit  omnia  alia  erimina  excedit 
quoad  pcenam.  The  orime  of  treason  exceeds  all 
other  crimes  as  far  as  its  pnniflhment  is  eonoemed. 
Coke,  3d  Inst.  210. 

Crimen  omnia  ex  «e  nata  vitiat.  Crime  vitiates 
every  thing  which  springs  from  it.  5  Hill,  N.  Y. 
523,  531. 

Crimen  trahit  pertonam.  The  orime  carries  ^he 
person;  ue,  the  commission  of  a  crime  gives  the 
courts  of  the  place  where  it  is  committed  jurisdic- 
tion over  the  person  of  the  offender.  8  Den.  N.  Y. 
ItfO,  210. 

Crimina  morte  extinguuntur.  Crimes  are  ez- 
tinguished  bj  death. 

Cui  juri$dictio  data  eatf  ea  quoque  eoneeeea  eeee 
videntur  eine  quibue  Jurisdietio  explicari  nan  poteaL 
To  whom  jurisdiction  is  given,  to  him  those  things 
also  are  held  to  be  granted  without  which  the  juris- 
diction cannot  be  exercised.  Dig.  2. 1. 2 ;  1  Wood- 
deson,  Lect  Introd.Jxxi.;  1  Kent,  Comm.  339. 

Caijtu  eat  donandif  eidem  et  vendendi  et  eoncedendi 
fue  e»t»  He  who  has  a  right  to  give  has  also  a 
right  to  sell  and  to  grant.     Dig.  50.  17.  103. 

Cui  licet  quod  majue  non  debet  quod  minus  eet  nom 
lieere.  He  who  has  authority  to  do  the  more  im- 
portant act  shall  not  be  debarred  from  doing  that 
of  less  importance.  4  Rep.  23 ;  Coke,  Litt  355  b; 
2  Inst  307;  Noy,  Max.  26;  Finch,  Law,  22;  3 
Mod.  382,  392;  Broom,  Max.  3d  Lend.  ed.  165; 
Dig.  50.  70.  21. 

Cui  pater  eat  poptUua  non  hahet  ille  patrem.  He 
to  whom  the  people  is  father  has  not  a  father. 
Coke,  Litt  123. 

Cuieunque  aliquie  quideoneedit  concedera  videtur  et 
id,  aine  quo  rea  ipaa  eaae  non  potuit,  Whoevergrants 
a  thing  is  supposed  also  tacitly  to  grant  that  with- 
out which  the  grant  itself  would  be  of  no  effect  11 
Coke,  52;  Broom,  Max.  3d  Lond.  ed.  426 ;  Hob.  2.34; 
Vaugh.  109;  11  Exch.  775;  Sheppard,  Tonohst 
89 ;  Coke,  Litt  56  a, 

Cuilibet  in  arte  aud  perito  eat  eredendum.  Cre- 
dence should  be  given  to  one  skilled  in  his  peculiar 
art.  Coke,  Litt  125;  I  Sharswood,  Blackst  Comm. 
75;  Phillips,  Ev.  Cowen  A  H.  notes,  pt  1,  p.  759; 
11  Clark  A  F.  85.     See  Expert;  Opinion. 

Ciiique  in  aud  arte  eredendum  eat.  Every  one  is 
to  be  believed  in  his  own  art    9  Mass.  227. 

Cujua  eat  commodum  ejue  debet  eaae  ineommodmwu 
He  who  receives  the  benefit  should  also  bear  the 
disadvantage.  1  Eaimes,  Eq.  280 ;  Broom,  Max. 
8d  Lend.  ed.  837. 

Cuiua  eat  dare  ejue  eat  diaponere.  He  who  has 
a  right  to  give  has  the  right  to  dispose  of  the  gift 
Wingate,  Max.  53;  Broom,  Max.  3d  Lond.  ed. 
440;  2  Coke,  71. 

Cnjua  eat  diviaio  alteriua  eat  eleetio.  Whichever 
of  two  parties  has  the  division,  the  other  has  the 
ehoice.    Coke,  Litt  166. 

C*tjua  eat  inatitnere  efua  eat  abrogare.  Whose  it  is 
to  institute,  his  it  is  also  to  abrogate.  Sydney, 
Gov.  15 ;  Broom,  Max.  3d  Lond.  ed.  785. 

.  Cujua  eat  aolum  efua  eat  ueqne  ad  ecelum.  He  who 
owns  the  soil  owns  it  up  to  the  sky.  Broom,  Max. 
8d  Lond.  ed.  309 ;  Sheppard,  Touchst  90 ;  2  Bon- 
yier,  Inst.  nn.  15, 70 ;  2  Sharswood,  Blackst  Comm. 
18;  9  Coke,  54;  4  Campb.  219;  11  Exch.  822;  6 
EU.  A  B.  76. 

Cw'ua  Juria  {i.e.  juriadictionia)  eat  principalef 
efuaaemjuria  erit  acceaaorium.  He  who  has  jurisdic< 
tion  of  the  principal  has  also  of  the  accessory. 
Coke,  2d  Inst  493 ;  Bracton,  481. 

Cujua  per  errorem  dati  repetitio  eat,  ejua  eonaulto 
dati,  donatio  eat.  That  which,  when  given  through 
mistake,  can  be  recovered  bock,  when  given  with 
knowledge  of  the  facts,  is  a  gift    Dig.  50.  17.  53. 

Ov^que  ret  potiaaima  para  pruidpium  eat.     The 


principal  part  of  every  thing  is  the  beginning.  Dig. 
1.  2.  1 ;  10  Coke,  49. 

Culpd  caret,  qui  aeit,  aed  prohibere  non  poteeL  He 
is  clear  of  blame  who  knows  but  cannot  prevent 
Dig.  50.  17.  50. 

Culpa  eat  immieeere  ae  ret  ad  ae  non  pertinemti. 
It  is  a  fault  to  meddle  with  what  does  not  belong 
to  or  does  not  concern  you.  Dig.  60. 17. 36 ;  Cokei, 
2d  Inst  208. 

Culpa  lata  dolo  atquiparatur.  Gross  neglect  is 
equivalent  to  fraud.    Dig.  11.  6.  1. 

Culpa  tenet  euoa  auctorea,  A  fault  binds  its  own 
authors.  Erskine,  Inst  b.  4,  tit  1,  J  14j  6  Bell, 
App.  Cas.  539. 

Culpat  poena  par  eeto.  Let  the  punishment  b« 
proportioned  to  the  crime.    Branch,  Princ. 

Cum  actio  fuerit  mer^  criminalia,  inatitni  poterit 
ab  initio  eriminaliter  vel  eieiliter.  When  an  action 
is  merely  criminal,  it  can  be  instituted  from  the 
beginning  either  criminally  or  civilly.  Bracton, 
102. 

Cum  adaunt  teatimonia  rerum,  quid  opua  eat  verhiat 
When  the  proofs  of  facts  are  present,  what  nead  is 
there  of  words  ?    2  Bulstr.  53. 

Cum  eonJUenU  aponte  mitiua  eat  agendum.  One 
making  a  voluntary  confession  is  to  be  dealt  with 
more  mercifully.  Coke,  4th  Inst  66;  Branch, 
Princ. 

Cum  de  luero  duorum  quaeritur  melior  eet  cauea 
poaaidenHa.  When  the  question  of  gain  lies  be- 
tween  two,  the  cause  of  the  possessor  is  the  better. 
Dig.  50.  17. 126. 

Cum  duo  inter  ae  pugnantia  r^Mriuntur  in  teata- 
mento,  ultimum  ratum  eat  When  two  things  re- 
pugnant to  each  other  are  found  in  a  will,  the  last 
is  to  be  confirmed.  Coke,  Litt  112;  Sheppard, 
Touchst.  451;  Broom,  Max.  3d  Lond.  ed.  518;  1 
Jarman,  Wills,  2d  ed.  394;  16  Johns.  N.  Y.  146 ;  1 
Phill.  536. 

Cnm  in  teatamento  ambigui  aut  etiam  perperam 
acriptHm,eat  benigtu  interpretari,  et  aecvndum  id  quod 
eredibile  eat  eogitatum  eredendum  eat.  When  an 
ambiguous  or  even  an  erroneous  expression  occurs 
in  a  will,  it  should  be  construed  liberally,  and  in 
accordance  with  the  testator's  probable  meaning. 
Dig.  34.  5.  24;  Broom,  Max.  3d  Lond.  ed.  606; 
3  Pothier,  ad  Pand.  ed.  1819,  46. 

Cum  legitimm  nuptim  factm  a\aA,  patrem  liheri 
aequuntur.  Children  born  under  a  legitimate  mar- 
riage follow  the  condition  of  the  father. 

Cum  par  delictum  eat  duorum,  aemper  oneratur 
petitor,  et  melior  kabetur  poaeeaaoria  caueeu  Where 
two  parties  are  equally  in  fault,  the  claimant 
always  is  at  a  disadvantage,  and  the  party  in  pos- 
session has  the  better  cause.  Dig.  60.  17.  154; 
Broom,  Max.  3d  Lond.  ed.  644. 

Curia  parliament  auia  propriia  legibua  aubaietiL 
The  court  of  parliament  is  governed  by  its  own 
peculiar  laws.  Coke,  4th  Inst  60;  Broom,  Max. 
Sd  Lond.  ed.  82;  12  C.  B.  413,  414. 

Curioaa  et  captioaa  interpretatioin  lege  reprobatnr, 
A  curious  and  captions  interpretation  in  Uie  law  is 
to  be  reproved.     1  Bulstr.  6. 

Currit  tempua  contra  deaidea  et  ani  juris  contempt 
tores.  Time  runs  against  the  slothful  and  those 
who  neglect  their  rights.  Bracton,  100  6/  Fleta, 
lib.  4.  c.  5,  i  12. 

Curaua  curiae  eat  lex  curiae.  The  practice  of  the 
court  is  the  law  of  the  court  3  Bulstr.  53 ;  Broom, 
Max.  3d  Lond.  ed.  126;  12  0.  B.  414;  17  Q.  B. 
86;  8  Exch.  199;  2  Maule  A  S.  25;  15  East,  226; 
IB  Mees.  A  W.  7;  4  Mylne  A  C.  635 ;  i  Scott,  h.  b. 
599. 

Custom  ia  the  beat  interpreter  of  the  law.  Coke, 
4th  Inst  75;  2  Ed.  Ch.  74;  5  Cranch,  32;  1  Serg. 
A  R.  Penn.  106;  2  Barb.  Ch.  N.  Y.  232,  269;  S 
id.  528,  577. 

Cuatome  aerra  priae  atricte.  Custom  must  be 
taken  strictly.    Jcnk.  Cent  Cas  83< 
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CMto4  Btfttum  hmredi§  in  cnttodid  txittentit  me- 
fiornn  won  deteriorem,  /aeere  potest,  A  guardian 
caD  make  the  estate  of  an  heir  living  nnder  his 
gotrdianship  better,  not  worse.    7  Coke,  7. 

Da  iua  dum  tua  ntnt,  pc9t  mortem  tune  fua  non 
«mc  Oire  the  things  which  are  yours  whilst  they 
■re  yours;  after  death  then  they  are  not  yours.  8 
Bttistr.  18. 

Datur  digniori.  It  is  giren  to  the  more  worthy. 
2  Yentr.  258. 

Dtfide  et  officio  judida  non  recipitur  qututiOf  wed 
dt  aeientia  nc-e  tit  error  juris  nve  faeti.  The  bona 
fides  and  honesty  of  purpose  of  a  judge  cannot  be 
qacstioned,  but  his  decision  may  be  impugned  for 
error  either  of  law  or  of  fact.  Bacon,  Max.  Beg. 
17;  5  Johns.  V.  Y.  291;  9  id,  896;  1  N.  Y.  46; 
Broom,  Max.  3d  Lond.  ed.  82. 

Dejurejudice»,  de/aetojuratoretfrefpondent.  The 
jndges  answer  concerning  the  law,  the  jury  concern- 
ing the  facts.  See  Coke,  Litt.  295 ;  Broom,  Max. 
3d  Lond.  ed.  99. 

D^majori  et  minori  non  variant  Jura.  Concern- 
iog  miyor  and  minor  laws  do  not  vaiy.  2  Yem. 
Ch.  552. 

De  minimis  non  curat  lex.  The  law  does  not  no- 
tice (or  eare  for)  trifling  matters.  Broom,  Max.  3d 
Lond.  ed.  134;    Hob.  88;   5  Hill,  N.  Y.  170. 

De  noUndino  de  novo  ereeto  non  Jaeet  prohibttio, 
A  prohibition  Hes  not  against  a  now-erected  miU. 
Croke  Jae.  429. 

De  morte  hominis  nulla  eat  evnctatio  longa.  When 
the  death  of  a  human  being  may  be  concerned,  no 
delay  is  long.  Coke,  Litt.  134.  When  the  ques- 
tion is  conoeming  the  life  or  death  of  a  man,  no 
delay  is  too  long  to  admit  of  inquiring  into  facts. 

De  nomine  proprio  non  est  eurandum  cum  in  sulh- 
ttatUid  wan  erretur;  quia  nomina  mutabilia  sunt,  res 
oateM  tjiMRo5i7e«.  As  to  the  proper  name,  it  is  not 
to  be  regarded  when  one  errs  not  in  substance ;  be- 
eaase  names  are  changeable,  but  things  are  immu- 
table.   6  Coke,  66. 

De  non  apparentibua  et  non  existentihus  eadem  est 
lex.  The  law  is  the  same  respecting  things  which 
do  not  appear  and  those  which  do  not  exist.  6  Ired. 
Ko.  C.  61 ;  12  How.  253;  5  Coke,  6 ;  6  Bingh.  n.  c. 
453;  7  Clark  A  F.  Hou.  L.  872;  5  C.  B.  53;  8  id. 
2S6;  1  Term,  404;  Broom,  Max.  3d  Lond.  ed.  150. 

De  nnllo,  quod  est  sud  naturd  indimsibilSf  et  divi- 
rionemnon  patitur,  nullam  partem  hahehit  vidua,  sed 
istit/aeiat  et  ad  v€^entiam.  A  widow  shall  have  no 
part  from  that  which  in  its  own  nature  is  indlyisi- 
ble,  and  is  not  susceptible  of  dirision ;  bnt  let  [the 
beu-]  satisfy  her  with  an  equivalent  Coke,  Litt 
32.  ^ 

De  shnilihua  ad  similia  eadem  rations  proeeden' 
dam  esL  From  similars  to  similars  we  are  to  pro- 
ceed by  the  same  rule.    Branch,  Princ 

De  aimilibus  idem  est  judicium.  Concerning  simi- 
lars the  judgment  is  the  same.    7  Coke,  18. 

De&d  essejinis  litium.  There  ought  to  be  an  end 
of  lawsuits.    Jenk.  Cent  Cas.  61. 

Debet  quis  juri  subjacere  ubi  delinquit,  Erery  one 
OQ^ht  to  be  snbject  to  the  law  of  the  place  where  he 
offends.  Coke,  3d  Inst  34;  Finch,  Law,  14,  86; 
Wtngate,  Max.  113, 114;  3  Coke,  231;  8  Bcott,  n.  b. 

Debet  ma  cuique  domus  esse  perfugium  tutissimum, 
Bvery  man's  house  should  be  a  perfectly  safe  refuge. 
12  Johns.  N.  Y.  31,  &4. 

Debile  /undamentum,  fallit  opus.  Where  there  is 
aweak  foundation,  the  work  falls.  2  Bouvier,  Inst. 
1. 206S;  Broom,  Max.  3d  Lond.  ed.  169,  171. 

Debita  sequuntur  Personam  debitoris.  Debts  fol- 
low the  person  of  the  debtor.  Story,  Confl.  Laws, 
{  362;  2  Kent,  Comm.  429;   Halkers.  Max.  13. 

Debitor  non  prmsumitur  donare.  A  debtor  is  not 
presumed  to  make  a  gift  See  1  Karnes,  £q.  212; 
Dig.  50. 16.  108;  1  P.  Will.  239.  I 


DebitorumpaetionibttSf  ereditorum  petitio  nee  tolli, 
nee  minui  potest.  The  right  to  sue  of  creditors  can- 
not be  taken  away  or  lessened  by  the  contracts  of 
their  debtors.  Pothier,  Obi.  87, 108;  Broom,  Max. 
8d  Lond.  ed.  622. 

2>e6t<um  et  contractus  sunt  nullius  loci.  Debt  and 
contract  are  of  no  particular  place.  7  Coke,  61 ;  7 
Mann.  A  G.  1019,  n.;  1  Smith,  Lead.  Cas.  4th  Am. 
ed.  528,  n. 

l>«6ifiMfi  in  presentif  solvendum  in  futuro.  A  pre- 
sent debt  to  be  discharged  in  the  future.  2  Barb. 
N.  Y.  457,  470;   16  id.  171,  176;  19  id.  442, 445. 

Deficiente  uno  sanguine  non  potest  esse  haeres.  One 
blood  being  wanted,  he  cannot  be  heir.  3  Coke,  41; 
Grounds  A  Rud.  of  Law,  77. 

Delegata  potestas  non  potest  delegari.  A  dele- 
gated authority  cannot  be  again  delegated.  Coke^ 
2d  Inst  597 ;  5  Bingh.  h.  o.  310 ;  2  Bouvier,  Inst 
n.  1300;  Story,  Ag.  {  13;   11  How.  233. 

Delegatus  debitor  est  odiosus  in  lege.  A  delegated 
debtor  is  hatefbl  in  law.    3  Bulstr.  148. 

Delegatus  non  potest  delegare.  A  delegate  or 
deputy  cannot  appoint  another.  2  Bouvier,  Inst 
n.  1936;  Story,  Ag.  3  13 ;  Broom,  Max.  3d  Lond.  ed. 
756-758;  9  Coke,  77 ;  2  Scott,  v,  r.  509;  12  MeeJ. 
A  W.  712;  6  Exch.  156;   8  C.  B.  627. 

Delinquens  per  iramprovocatuspuniri  debet  mitius, 
A  delinquent  provoked  by  anger  ought  to  be  pun- 
ished more  mildly.     Coke,  3d  Inst  55. 

Derivativa  potestas  non  potest  esse  major  primi' 
Hva,  The  power  which  is  derived  cannot  be  greater 
than  that  from  which  it  is  derived.  Wingate,  Max. 
36;  Finch,  Law,  b.  1,  c.  3,  p.  11. 

Derogotur  legi,  etim  pars  detrahitur;  abrogatur 
legit  ottifi  prorsiis  tollitur.  To  derogate  from  a  law 
is  to  take  away  part  of  it ;  to  abrogate  a  law  is  to 
abolish  it  entirely.  Dig.  50. 16.  102.  See  1  Bou- 
vier,  Inst  n.  91. 

Designatio  unius  eat  erelusio  alteriuSf  et  expressum 
faeit  cessare  taciturn.  The  appointment  or  desig- 
nation of  one  is  the  exclusion  of  another;  and  that 
expressed  makes  that  which  is  implied  to  cease. 
Coke,  Litt  210. 

Deus  solus  hmredem  /acere  potest,  non  homo,  God 
alone,  and  not  man,  can  make  an  heir.  Coke,  Litt 
7  6/  cited  5  Bamew.  A  C.  440,  454;  Broom,  Max. 
3d  Lond.  ed.  457. 

Dies  domiuicua  non  eat  jnridicua.  Sunday  is  not 
a  day  in  law.  Coke,  Litt  135  a;  2  Saund.  291 ; 
Broom,  Max.  3d  Lond.  ed.  21 ;  Finch,  Law,  7 ;  Noy, 
Max.  2;  Plowd.  265;  3  Dowl.  A  L.  328;  13  Mass. 
327.    See  Sdhdat. 

i>te«  inceptus  pro  eon^leto  kabetur,  A  day  begun 
is  held  as  complete. 

Dies  incertus  pro  conditions  habetur.  A  day  un- 
certain is  held  as  a  condition.  Bell,  Diet  Compu- 
tation of  Time, 

Dilationea  in  lege  sunt  odiosat,  Delaf  s  in  law  are 
odious.    Branch,  Princ. 

Discretio  est  diseemere  per  leq^n  quid  sitjustum. 
Discretion  is  to  discern  tnrough  law  what  is  just 
5  Coke,  99, 100 ;  10  id.  140;  Broom,  Max.  3d  Lond. 
ed.  p.  81 ;  Coke,  4th  Inst  41;  1  W.  Blaokst  152; 
1  Burr.  570;  3  Bulstr.  128;  6  Q.  B.  700. 

Discretio  eat  scire  per  legem  ouid  sitjustum.  Dis- 
cretion consists  in  knowing  wnat  is  just  in  law.  4 
Johns.  Ch.  N.  Y.  352,  356. 

Disparata  non  debent  junai.  Dissimilar  things 
ought  not  to  be  joined.    Jenk.  Cent  Cas.  24. 

Dispensatio  est  vulnus,  quod  vulneratjus  commune. 
A  dispensation  is  a  wound,  because  it  wounds  a 
common  right.    Dar.  69 ;  Branch,  Princ. 

Disseiainam  aatia  facit,  qui  uti  non  permittit  poa- 
aeaaorem,  vel  minua  commode,  licet  omnino  non 
expellat.  He  makes  disseisin  enough  who  does 
not  permit  the,  possessor  to  enjoy,  or  makes  his 
enjoyment  less  commodious,  although  he  does  not 
expel  altogether.  Coke,  Litt  331 ;  Braoton,  lib.  4. 
tr.  2. 
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Ditsimilium  dtanmili9  est  ratio.  Of  dissimiUrs 
the  rule  is  dissimilar.     Coke,  Lilt.  191. 

Dis$%mulatione  tollitur  injuria.  Wrong  is  wiped 
out  by  reooDoiliation.  ErsKinOi  Inst.  b.  4,  tit.  4,  3 
108. 

Diatinguenda  9unt  tempera.  Tbe  time  is  to  be 
considered.     1  Coke,  Id  a;  14  N.  T.  380,  393. 

Dittinguenda  tunt  tempora;  aliud  ett/aeere,  aliud 
perfieere.  Times  must  be  distinguisbed ;  it  is  one 
tbing  to  do  a  tbing,  anotber  to  complete  it.  3  Leon. 
243;   Branch,  Princ. 

Dittinguenda  aunt  tempora;  distingue  tempora,  et 
concordat i»  lege*.  Times  are  to  be  distinguisbed; 
distinguisb  times,  and  you  will  attune  laws.  1 
Coke,  24. 

Divinatio  non  interprelatio  iat,  qum  omnino  reeedit 
a  litera.  It  is  a  guess,  not  interpretation,  wbioh 
altogether  departs  from  tbe  letter.  Bacon,  Max. 
Keg.  3,  p.  47. 

Doloaue  veraatur  in  generalibna.  A  deceiver  deals 
in  generals.  2  Coke,  34;  2  Bulstr.  226;  Lofft,  782; 
1  Rolle,  157;  Wingate,  Max.  636;  Broom,  Max. 
8d  Lond.  ed.  264. 

Dolum  ex  indiciie  perapieuia  prohari  convenii* 
Fraud  should  be  proved  by  dear  tokens.  Code,  2. 
21.  6 ;   1  Story,  Contr.  4th  ed.  p.  602. 

Dolita  anctoria  non  nocet  auceeaaori.  The  fraud  of 
a  predecessor  do^  not  prejudice  the  successor. 

Dolus  circuitu  non  purgatur.  Fraud  is  not  purged 
by  circuity.  Bacon,  Max.  Reg.  1;  Noy,  Max.  9, 
12;  Broom,  Max.  3d  Lond.  ed.  210;  6  Eli.  A  B. 
948. 

Dolua  et  fraua  nemini  patrocinentur  (patrocinari 
debent).  Deceit  and  fraud  shall  excuse  or  benefit 
no  man.  (They  themselves  need  to  be  excused.) 
Year  B.  14  lien.  VIII.  8;  Story,  Eq.  Jur.  §  395;  3 
Coke,  78 ;   2  Fonblanque,  Eq.  b.  2,  ch.  6,  ^  3. 

Dominiutn  non  poteat  ease  in  pendenti.  The  right 
of  property  cannot  be  in  abeyance.  Halkers,  Max. 
89. 

Domua  aua  cnique  cat  tutiaaimum  re/ugium.  Every 
man's  bouse  is  his  castle.  5  Coke,  91, 92 ;  Dig.  2. 1 4. 
18 ;  Broom,  Max.  3d  Lond.  ed.  384;  1  Hale,  PI.  Cr. 
481;  Foster.  Homicide,  320;  8  Q.  B.  757;  It  id, 
646,  556;   19  How.  St.  Tr.  1030.     See  Arrest. 

Domua  tnti^taimnm  cuitpte  re/ugium  atque  rerepta- 
culum.  The  habitation  of  each  one  is  an  inviolable 
asylum  for  him.    Dig.  2.  4.  18. 

Dona  clandeatina  aunt  aemper  auapicioaa.  Clan- 
destine gifts  are  always  suspicious.  3  Coke,  81 ; 
Noy,  Max.  9th  ed.  152;  4  Bamew.  A  C.  652;  1 
Maule  A  S.  253;   Broom,  Max.  3d  Lond.  ed.  264. 

Donari  videtur  quod,  nullijure  cogente  coneeditur. 
That  is  considered  to  be  given  which  is  granted 
when  no  law  compels.     Dig.  50.  17.  82. 

Donatio  non  praeaumitur,  A  gift  is  not  presumed. 
Jenk.  Cent  Cas.  109. 

Donatio  jafirficitur  poaaeaaione  aceipientia,  A  gift 
is  rendered^ complete  by  the  possession  of  the  re- 
ceiver. See  1  Bouvier,  Inst.  n.  712;  2  Johns.  N. 
Y.  52;   2  Leigh,  Va.  337;  2  Kent,  Comm.  438. 

Donationum  alia  perfeciay  alia  inceptafCt  non  per- 
/eeta;  ut  ai  donatio  leeta  fuit  et  eonceaaa,  ao  traditio 
nondum  fuerit  aubaeeuta.  Some  gifts  are  perfect, 
others  incipient  and  not  perfect ;  as  if  a  gift  were 
read  and  agreed  to,  but  delivery  had  not  then  foU 
lowed.     Coke,  Litt.  56. 

Donator  nunquam  deainit  poaaidere  antequam  do- 
natariua  ineipiat  poaaidere.  He  that  gives  never 
ceases  to  possess  until  he  that  receives  bogios  to 
possess.     Dyer,  281 ;   Bracton,  41  b. 

Domiinnt  aliquando  legea,  nunquam  moriuntur. 
The  laws  sometimes  sleep,  but  never  die.  Coke,  2d 
Inst.  161. 

Doa  de  dote  peti  non  debet.  Dower  ought  not  to 
be  sought  from  dower.  4  Coke,  122 ;  Coke,  Litt. 
31 ;  4  Dane,  Abr.  671 ;  1  Washburn,  Real  Prop.  209. 

Doti  lex/avet;  praemium  pudoria  eatf  ideb  parca- 
tur.    The  law  favors  dower;  it  is  the  reward  of 


chastity,  therefore  let  it  be  preserved.    Coke,  Litt 
31 ;   Branch,  Princ. 

Droit  ne  done  pluia  que  aoit  demaunde.  The  law 
gives  no  more  than  is  demanded.   Coke,  2d  Inst.  286. 

Droit  ne  poet  pat  marieir.  Bight  cannot  die.  Jenk. 
Cent  Cas.  100. 

Duna  uxorea  eodem  tempore  habere  non  poteat.  It 
is  not  lawful  to  have  two  wives  at  one  time.  Inst 
1.  10.  6;   1  Sharswood,  Blackst  Comm.  436. 

Duo  non  poaaunt  in  aolido  unain  rem  poaaidere. 
Two  cannot  possess  one  tbing  each  in  entirety. 
Coke,  Litt  368 ;  1  Preston,  Abstr.  318 ;  2  id,  86, 
326;  2  Dods.  Adm.  157;  2  Carth.  76;  Broom, 
Max.  3d  Lond.  ed.  415. 

Duo  aunt  inatrumenta  ad  omnea  rea  aut^  eonfirman- 
daaaut  impugnandaa,  ratio  et  aucoritaa.  There  are 
two  instruments  for  confirming  or  impugning  every 
thing,  reason  and  authority.    8  Coke,  16. 

Duorum  in  aoUdum  dominium  vel  poaaeaaio  eaae 
non  poteat.  Ownership  or  possession  in  entirety  can- 
not  be  in  two  of  the  same  thing.  Dig.  13.  6. 5. 15 ; 
1  Mockeldey,  Civ.  Law,  245,  §  236 ;   Bracton,  28  h, 

Duplicationem  poaaibilitatia  lex  nof»  patitur^  The 
law  does  not  allow  a  duplication  of  possibility.  1 
RoUe,  321, 

Ea  eat  aeeipienda  tnterpretatiOf  quae  vitio  caret 
That  interpretation  is  to  be  received  which  is  f>ee 
from  fault     Bacon,  Max.  Reg.  3,  p.  47. 

Ea  quae  commendandi  cauad  in  venditionibua  di- 
cuntur  ai  palam  appareant  venditorem  non  obligant 
Those  things  which,  by  way  of  commendation,  are 
stated  at  sales,  if  they  are  openly  apparent,  do  not 
bind  the  seller.     Dig.  18.  43.  m. 

Ea  quat  dart  impoaaibilia  aunt,  vel  quae  in  rerum 
natura  non  aunt,  pro  von  adjectia  habentur.  Those 
things  wbioh  cannot  be  given,  or  which  are  not  in 
existence,  are  held  as  not  expressed.   Dig.  50. 1 7. 135. 

Ea  qum  rnrd  accidunt,  non  temeri  in  agendie  ne- 
gotiia  computantur.  Those  things  which  rarely 
happen  are  not  to  be  taken  into  account  in  tbe 
transaction  of  business  without  sufficient  reason. 
Dig.  50.  17.  64. 

Eadem  mena  prataumitur  regie  quae  eatjuria  et  qum 
eaae  debet,  prceaertim  in  dubiia.  Tbe  mind  of  the 
sovereign  is  presumed  to  be  coincident  with  that  of 
the  law,  and  with  that  which  ought  to  be,  especially 
in  ambiguous  matters.  Hob.  154;  Broom,  Max.  3d 
Lond.  ed.  53. 

Eccleaia  eccleaia  deeimaa  aolvere  non  debet.  It 
is  not  tbe  duty  of  the  church  to  pay  tithes  to  the 
church.     Croke  Elis.  479. 

Eccleaiat  magia  favendum  eat  quam  peraonat.  The 
church  is  more  to  be  favored  than  an  individuaL 
Godb.  172. 

Eccleaia  noti  moritur.  The  church  does  not  die. 
Coke,  2d  Inst  3. 

Effeciiu  aequitur  cauaam.  The  effect  follows  the 
cause.    Wingate,  Max.  226. 

Ei  incumbit  probatio  qui  dicit,  non  qui  negat. 
The  burden  of  the  proof  lies  upon  him  who  affirms, 
not  he  who  denies.  Dig.  22.  3.  2 ;  Tait  £v.  1 ;  1 
Phillips,  Ev.  194 ;  1  Grcenleaf,  Ev.  J  74 ;  3  La.  83 :  2 
Daniell,  Chanc.  Pract  408;  4  Bouvier,  Inst  n.  441 1. 

Ei  nihil  tuipe,  cut  ni'AtV  aatia.  Nothing  is  base 
to  whom  nothing  is  sufficient     Coke,  4th  Inst.  53. 

Ejua  eat  nun  nolle  qui  poteat  velle.  He  may  con- 
sent tacitly  who  may  consent  expressly.  Dig.  50. 
17.3. 

Ejua  eat  periculum  eujua  eat  dominium  aut  com- 
modum.  He  has  the  risk  who  has  the  right  of  pro- 
perty or  advantage. 

Ejua  nulla  ailpa  eat  etct  parere  neceaae  aiL  Ko 
guilt  attaches  to  him  who  is  compelled  to  obey. 
Dig.  50.  17.  l'^9. 

Electd  und  vid,  non  datur  reeuraua  ad  alteram. 
When  there  is  concurrence  of  means,  he  who  has 
chosen  one  cannot  have  recourse  to  anotber.  10 
TouU.  n.  170. 


MAXIM 


125 


MAXIM 


BUaio  ««f  intima  [intertta],  libera,  tt  »pontanea 
nparatio  iMtut  rei  ab  alid,  nve  eompuUinnef  con- 
tuteiu  in  animo  el  voluntate.  Election  is  an  internal, 
free,  and  ipontaneouB  separation  of  one  thing  from 
another,  without  compulsion,  oonsisting  in  intention 
aodwUL    Dj.  281. 

Sieetio  temel  /acta,  et  plaeitum  teatatunif  mm 
patUur  regreseum.  Election  once  made,  and  plea 
witnessed,  suffers  not  a  recall.     Coke,  Litt.  146. 

Electionee  Jiant  rite  et  iibere  tine  interrvptione  ali^ 
fM.  Biections  should  be  made  in  due  form  and 
freely,  without  aaj  interruption.  Coke,  2d  Inst 
1«9. 

Emptor  emit  quom  mintmo  poteet  /  venditor  vendit 
qwm  max^o  poteet.  The  buyer  buys  for  as  little 
M  possible;  the  Tender  sells  for  as  much  as  possible. 
2  Johns.  Ch.  N.  Y.  252,  256,  486. 

£•  eeehange  il  eovient  que  lee  eetatee  eoient  igalee. 
In  an  eiolunge  it  is  necessary  that  the  estates 
be  eqnaL  Coke,  Litt.  50;  2  Hilliard,  Real  Prop. 
298. 

Bimmeratio  infirmat  regiilatn  in  eaeihue  non  enn- 
neroUa.  Enumeration  disafiBrms  the  rule  in  cases 
not  enanlerated.     Baoon,  Aph.  17. 

Eemmeraiio  uniue  eet  exelueio  alteriue,  Specifica- 
tion of  one  thing  iB  an  exclusion  of  the  rest.  Mat- 
ter of  Washburn,  4  Johns.  Ch.  N.  Y.  106,  118. 

Eodem  nodo  quo  oritur,  eodetn  modo  di^lvitur. 
It  is  diseharged  in  the  same  way  in  which  it  arises. 
Bsoon,  Abr.  Beleaee ;  Croke  Eliz.  607 ;  3  Wms. 
8«md.  48,  n.  1;  11  Wend.  N.  Y.  28,  30;  24  id.  204, 
208. 

Eodem  modo  qmo  quid  eoMftVuttur,  eodem  modo 
detirtntur.  In  tne  same  way  in  which  any  thing 
is  constituted,  in  that  way  ia  it  destroyed.  6  Coke, 
tt. 

EqwtiiHf  ie  equity,  Francis,  Max.,  Max.  8;  4 
Bonrier,  Insi.  n.  3725 ;  1  Story,  £q.  Jur.  {  64. 

Equitaa  eequitur  legem.  Equity  follows  the  law. 
1  Story,  Eq.  Jur.  4 ;  b  Barb.  N.  Y.  277,  282. 

Equity  delighte  to  dotuetieef  and  that  not  by  halvee, 
S  Barb.  K.  Y.  277,  280 ;  Story,  Bq.  Plead.  |  72. 

Equity  foUowe  the  law.  Cas.  femp.  Talb.  52;  1 
Story,  Eq.  Jur.  }  64. 

Equity  looke  upon  that  a»  done,  which  ought  to  he 
done,  4  Bouvier,  Inst.  n.  8720;  1  Fonblanque,  Eq. 
b.  I,  eh.  6,  s.  (^  note ;  3  Wheat.  563. 

Eqitity  emffer9  not  a  right  frithoui  a  remedy,  4 
Bonrier,  Inst.  p.  3726. 

Error  /meatus  nudd  veritate  in  mvUtie  eet  proba- 
hiiier;  et  eeepenumero  rationibua  rineit  veritatem 
tnor.  Brror  artftilly  colored  is  in  many  things 
more  probable  than  naked  truth ;  and  frequently 
tnor  eonquei*  tntih  and  argumentation.  2  Coke, 
73, 

Error  jwrim  tioeef.  Error  of  law  is  injurious. 
See  4  BouTier,  Inst.  n.  3828;  1  Stoiy,  Eq.  Jur.  { 

^rror  namini^  nuwnuxm  noeetf  ei  de  identitate  rei 
eemetat.  Mistake  in  tne  name  nerer  inj  nres,  if  there 
il  no  doubt  as  to  the  identity  of  the  thing.  1  Dner, 
las.  171. 

Error  qui  non  reeietitur,  approhatur.  An  error 
tot  resisted  is  approved.    Doctor  A  Student,  o.  70. 

Error  eeribentie  noeere  turn  c^e&ef.  An  error  made 
by  a  elerk  ought  not  to  iojure ;  a  olerical  error  may 
be  eorreeted.     1  Jenk.  Cent.  Cas.  324. 

Brrere9  ad  ena  pritteipia  re/err e,  eet  refeUere.  To 
refer  errors  to  tlMir  origin  is  to  refute  them.  Coke, 
3d  Inst  15. 

Bruheeeit  Ux  filioe  eaetigare  parenfee.  The  law 
Uashee  wlien  children  correct  their  parents.  8 
Cokfl^  116. 

Eet  aliquid  quod  non  opertetf  etiam  ei  lieet;  quie- 
oero  nan  Heet  eerti  non  oportet.  There  are 
things  wliidi  are  not  proper  though  lawfhl ; 
bat  certainly  these  things  are  not  proper  which  are 
aok  iawfU.    Hob.  159. 

Met  mrfssa  jue  pmbiieum  ei  privatum,  quod  ex  na- 


tttralibue prttceptie  aut  gentium,  out  civilibue  eet  cot- 
lectvm;  et  quod  in  jure  ecripto  Jue  appellatur,  id  in 
legeAnglim  rectum  eeeedicitur.  Public  and  privsle 
law  is  that  which  is  collected  from  natural  precepts, 
on  the  one  hand  of  nations,  on  the  other  of  citizens; 
and  that  which  in  the  civil  law  is  called  }'i(«,  that  in 
the  law  of  England  is  said  to  be  right.  C9ke, 
Litt.  558. 

Est  autem  via  legem  eimulane.  Violence  may  also 
put  on  the  mask  of  law. 

Eet  boni  judicia  ampliare  juriadietionem.  It  is 
the  part  of  a  good  judge  to  extend  the  jurisdiction. 
Gilb.  14. 

Eat  ipeorum  legialatorum  tanqxtam  viva  vox;  rebue 
et  non  verbia  legem  imponimua.  The  utterance  of 
legislators  themselvdb  is  like  the  living  voice ;  we 
impose  law  upon  things,  not  upon  words.  10  Coke, 
101. 

Eatoveria  aunt  ardendi,  arundi,  conatruendif  el 
elaudendi.  Estovers  are  for  burning,  ploughing, 
building,  and  inclosing.     13  Coke,  68. 

Eum  qui  nocentem  in/amat,  non  eat  aequum  ei 
honum  oh  earn  rem  eondemnari;  delicta  enim  no- 
ceniivm  nota  eeae  oportet  et  expedit.  It  is  not  just 
and  proper  that  he  who  speaks  ill  of  a  bad  man 
should  be  condemned  on  that  account;  for  it  is 
fitting  and  expedient  that  the  crimes  of  bad  men 
should  be  known.  Dig.  47. 10.  17;  1  Blackstone, 
Comm.  125. 

Eventue  varioe  ree  nova  aemper  habei.  A  new 
matter  always  produces  various  events.  Coke^ 
Litt.  370. 

Every  man  ie  preenmed  to  intend  the  natural  and 
probable  conaequencee  of  hie  oum  voluntary  acta.  1 
Green.  Evid.  f  18;  9  East,  277;  0  Barnew.  A  C, 
643;  3Maale  AS.  11,  17. 

Ex  antecedentibua  et  covarquentibua  JU  optima  in- 
terpretatio.  The  best  interpretation  is  made  from 
antecedents  and  consequents.  2  Parsons,  Contr. 
12,  n.  (r);  Broom,  Max.  3d  Loud.  ed.  513;  Coke, 
2d  Inst.  317;  2  Sharswood,  Blackst  Comm.  370; 
1  Bulstr.  101 ;  15  East,  541. 

Ex  diutumitate  temporia,  omnia  praaumuntvr 
eolemniter  eeae  acta.  From  length  of  time,  all 
things  are  presumed  to  have  been  done  in  due 
form.  Coke,  Litt.  6;  1  Greenleaf,  Ev.  2  20;  Best, 
Bv.  J  43. 

Ex  dolo  malo  non  oritur  actio,  A  right  of  action 
cannot  arise  out  of  fraud.  Broom,  Max.  340; 
Cowp.  343;  2  C.  B.  501,  512,  515;  5  Scott,  n.  b. 
558 ;  10  Mass.  276. 

Ex  facto  jva  oritur.  The  law  arises  out  of  the 
fact.  Coke,  2d  Inst.  470;  2  Sharswood,  Blackst. 
Comm.  320 ;  Broom,  Max.  3d  Lond.  ed.  00. 

Ex  frequenti  delicto  augetur  poena.  Punishment 
increases  with  increasing  crime.  Coke,  2d  Inst. 
470. 

Ex  ihaleflcio  mm  oritur  eontractue,  A  contract 
cannot  arise  out  of  an  act  radically  wrong  and 
illegal.  Broom,  Max.  3d  Lond.  ed.  660 ;  1  Term, 
734;  3  id,  422;  1  H.  Blackst  324;  5  EU.  A  B. 
090.  1015. 

Ex  malie  moribue  honee  legea  natm  mint.  Good 
laws  arise  fVom  evil  manners.     Coke,  2d  Inst.  161. 

Ex  multitudine  eignorum,  colligitur  identitae  vera. 
From  the  great  number  of  signs  true  identity  is 
ascertained.  Bacon,  Max.  Beg.  25 ;  Broom,  Max. 
3d  Lond.  ed.  560. 

Ex  nihilo  nihil  fit.  From  nothing  nothing 
comes.    13  Wend.  N.  Y.  178,  221 ;  18  id.  257,  301. 

Ex  nudo  paeto  non  oritur  actio.  No  action  arises 
on  a  contraiot  without  a  consideration.  Noy,  Max« 
24;  3  Burr.  1670;  2  Sharswood,  Blackst  Comm. 
445;  Chitty,  Contr.  10th  Am.  ed.  25;  1  Story, 
Contr.  J  525.    See  NunvM  Pactum. 

Ex  paeto  Ulieito  non  oritur  actio.  From  an 
illicit  oontrsot  no  action  arises.  Broom,  Max.  3d 
Lond.  ed.  666 ;  7  Clark  A  F.  Hou.  L.  720. 

Ex  procedentibue  et  eoneequentihue  optima  fit  in- 
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terpretatio.  The  best  intarpretatlon  is  made  from 
things  preceding  and  following ;  t.e.  the  context.  1 
RoUe,  375. 

Ex  totd  materid  emergat  retolutio.  The  construc- 
tion or  eiplanation  should  arise  out  of  the  whole 
subject-matter.    Wingate,  Max.  238. 

Ex  turpi  cauid  non  oritur  actio,  Ko  action  arises 
out  of  an  immoral  consideration.  Selwyn,  Nisi  P. 
«3j  2  Pet.  639. 

Ex  turpi  contractu  non  oritur  actio.  No  action 
arises  on  an  immoral  contract.  Dig.  2.  14.  27.  4 ; 
2  Kent  Comm.  466;  1  Story,  Contr.  {  592 ;  22  N.  T. 
272. 

Ex  uno  ditcet  omne;  From  one  thing  you  can 
discern  all. 

Exceptio  eju9  rei  eujtta  petHur  dinolutio  nulla  etf. 
A  plea  of  that  matter  the  dissolution  of  which  is 
the  object  of  the  action  is  of  no  effect.  Jenk.  Cent. 
Cas.  37. 

Exceptio  faUi  omnium  uZttmo.  A  false  plea  is 
the  basest  of  all  things. 

Exceptio  firmat  rtgulam  in  eanbut  non  exeeptU. 
The  exception  affirms  the  rule  in  cases  not  ex- 
cepted.   Bacon,  Aph.  17. 

Exceptio  firmat  regulam  in  contrariunu  The  ex- 
eeption  affirms  the  nUe  to  be  the  other  way.  Baeon, 
Aph.  17. 

Exceptio  nulla  e»t  ver-nu  actionem  qum  eaeeep- 
tionem  perimit.  There  can  be  no  plea  against  an 
action  which  entirely  destroys  the  plea.  Jenk. 
Cent  Cas.  106. 

Exceptio  prohat  regulam  de  rehue  non  exeepti*. 
An  exception  proves  the  rule  concerning  thmgs 
not  excepted.     1 1  Coke,  41. 

Exceptio  qu«  ^firmat  legem,  eaeponU  legem.  An 
exception  wnich  confirms  the  law,  expounds  the 
law.    2  Bulstr.  189. 

Exceptio  quoque  regulam  deelarat.  The  excep- 
tion also  declares  the  rule.    Bacon,  Aph.  17. 

Exceptio  temper  ultima  ponenda  eet.  An  excep- 
tion is  always  to  be  put  last.    9  Coke,  53. 

Exceneua  in  jure  reprohatur.  Exce»$ua  in  re 
qualibetjure  reprohatur  eommuni.  Excess  in  law  is 
reprehended.  Excess  in  any  thing  is  reprehended 
by  common  law.     1  Coke,  44. 

Excueat  aut  extenuat  delictum  in  capitalihue,  quod 
non  operatur  idem  in  eivHibua,  That  excuses  or  ex- 
tenuates a  wrong  in  capital  causes  which  does  not 
hare  effect  in  civil  suits.  Bacon,  Max.  Reg.  7; 
Broom,  Max.  dd  Lend.  ed.  291. 

Executio  eet  executio  jurie  eeeundum  judicium.  An 
execution  is  the  exeoution  of  the  law  according  to 
the  judgment.     Coke,  3d  Inst.  212. 

Executio  eet  Jinia  et  fnictue  legia.  An  execution 
is  the  end  and  the  fruit  of  the  law.     Coke,  Litt.  289. 

Exilium  ent  patria  privatio,  naialie  eoli  mutatto, 
legum  nativarum  amiaeio.  Exile  is  a  privation  of 
country,  a  change  of  natal  soil,  a  loss  of  native 
laws.    7  Coke,  20. 

Expedit  reipublicoB  ne  euA  re  quia  male  utatur. 
It  is  for  the  interest  of  the  state  tnat  a  man  should 
not  use  his  own  property  improperly.  Inst  1.  8. 
2;  Broom,  Max.  3d  Lend.  ed.  328. 

Experientia  per  varioa  actus  legem/acit,  Magiatra 
rerum  experientia.  Experience  by  various  acts 
makes  laws.  Experience  is  the  mistress  of  things. 
Coke,  Litt.  60;  Branch,  Princ. 

ExpoaitiOf  qnm  ex  viaceribua  cauam  naaeitur,  eat 
aptiaaima  et  /ortiaaima  in  lege.  That  exposition 
which  springs  from  the  vitals  of  a  cause  is  the 
fittest  and  most  powerful  in  law.     10  Coke,  24. 

Expreaaa  nocetit,  non  expreaaa  non  nocent.  Things 
expressed  may  be  prejudicial ;  things  not  expressed 
are  not.    Calvinus,  Lex.;  Dig.  50.  17.  19.  5. 

Expreaaa  non  proaunt  quae  non  expreaaa  proderunL 
Things  expressed  may  be  prejudicial  which  not 
expressed  will  profit.    4  Coke,  73. 

Expreaaio  eorum  qua  ta>eiti  inaunt  nihil  operatur. 
The  expression  of  those  things  which  are  tacitly 


implied  'operates  nothing.  2  Parsons,  Contr.  28 ; 
4  Coke,  73;  5  id.  11;  Hob.  170;  8  Atk.  138;  U 
Mees.  A  W.  569 ;  7  Exch.  28. 

Expreaaio  unina  eat  excluaio  alteriua.  The  ex- 
pression of  one  thing  is  the  exoluaion  of  another. 
Coke,  Litt  210;   Broom,  Max.  3d  Lend.  ed.  696; 

2  Parsons,  Contr.  28 ;  3  Bingh.  v.  c.  85 ;  8  Seott,  k. 
R.  1013,  1017;  5  Term,  21;  6tUS20;  12  Mees.  A 
W.  761 ;  15  id.  110 ;  16  id.  244;  2  Curt  C.  0.  366 ; 
6  Mass.  84 ;  11  Cush.  Mass.  328. 

Expreaaum  faeit  ceaaare  tadtum.  That  wliieh 
is  expressed  puts  an  end  to  (renders  ineffeetiTe) 
that  which  is  implied.  Smith,  Contr.  2d  ed.  390 ;  6 
Bingh.  ir.  c.  185 ;  6  Bamew.  A  C.  609 ;  2  Crompt 
A  M.  459;  2  EIL  A  B.  856;  7  Mass.  ip6;  24  Me. 
374;  6  N.  H.  481;  1  Dongl.  Mieh.  330;  4  Wash. 
C.  C.  185. 

Eietincto  avhjeetOf  tollitur  adjunetum^  When  the 
substance  is  gone,  the  acy  uncts  disappear.  1 6  Johns. 
N.Y.  438,  492. 

Extra  legem  poaitna  eat  ciriliter  mortuua.  One 
out  of  the  pale  of  the  law  (an  outlaw)  is  eivillj 
dead.     Coke,  Litt  130. 

Extra  territorium  jua  dicenti  non  paretJbr  teiptnie. 
One  who  exorcises  jurisdiction  out  of  his  territory 
cannot  be  obeyed  with  impunity.    10  Coke,  77; 
Dig.  2. 1.  20;  Story,  Confl.  Laws,  {  539. 
# 

Facta  aunt  potentiora  verbia.  Facts  are  mors 
powerful  than  words. 

Factum  ajudice  quod  ad  ejua  ojlcinm  non  apeeta^ 
non  ratum  eat.  An  act  of  a  judge  which  does  not 
pertain  to  his  office  is  of  no  force.  10  Coke,  76 ; 
Dig.  50.  17. 170;  Broom,  Max.  3d  Lond.  ed.  89. 

Factum  euique  auum,  non  adveraariOf  nocert  debet. 
A  man's  actions  should  injure  himself,  not  his  ad- 
versary.   Dig.  50. 17.  155. 

Factum  infeetum  fieri  nequiu  What  is  done  oaa- 
not  be  undone.    1  Kames,  Eq.  96,  259. 

Factum  neaantia  nulla  probatio.  No  proof  is  in- 
cumbent on  him  who  denies  a  faet 

Factum  non  dicitur  quod  non  peraeverat.  That  is 
not  said  to  bo  done  wnich  does  not  last  6  Coke^ 
96 ;   Sheppard,  Tonchst  Preston  ed.  391. 

Factum  uniuM  aUeri  nocere  non  debet.  The  deed 
of  one  should  not  hurt  another.    Coke,  Litt  162. 

Facultaa  probationum  non  eat  anguatanda.  The 
right  of  offering  proof  is  not  to  be  narrowed.  Coke^ 
4th  Inst  279. 

Falaa  demonatrmtio  non  noeet.  A  false  desorip* 
tion  does  not  vitiate.  6  Term,  676.  See  2  Story, 
Rep.  291 ;  1  Greenleaf,  Ev.  J  301 ;  Broom,  Max. 
3d  Lend.  ed.  562 ;  2  Parsons,  Contr.  62,  n.,  69,  ti., 
72,  n.,  76,  n.;  4  C.  B.  328;  11  id.  208;  14  id.  122. 

Falad  demonatratione  legatam  non  perimi,  A 
legacy  is  not  destroyed  by  an  incorrect  description. 
8  Bradf.  Surr.  N.  Y.  144, 149. 

Falaa  orthographia,  aive  falsa  grammaiica,  mon 
vitiat  eonceaaionem.  False  spelling  or  false  gram- 
mar does  not  vitiate  a  grant  9  Coke,  48;  Sheppard, 
Tonchst  55. 

Falaua  in  uno,/alaua  in  omnibua.  False  in  one 
thing,  false  in  every  thing.  1  Sumn.  C.  C.  356 ;  7 
Wheat  838 ;  3  Wise.  645 ;  2  Jones,  No.  C.  257. 

Famctjfidea,  et  oculua  non  patiuntur  ludnm.  Fame, 
plighted  faith,  and  eyesight  do  not  endure  deocit. 

3  Bulstr.  226. 

Fa  tetur  facinua  qui  judicium  f**^-  He  who  flees 
judgment  confesses  his  guilt  Coke,  3d  Inst  14 ; 
5  Coke,  109  b.    But  see  Best,  Pros.  J  248. 

Fatuua  prteaumitur  qui  in  propria  nomine  erroL 
A  man  is  presumed  to  be  simple  who  makes  a  mis- 
take in  his  own  name.  Code,  6.  24.  14 ;  5  Johns. 
Ch.  148,  161. 

Faoorabilia  in  lege  aunt  fiae%u,  doa,  vita,  libertae. 
The  treasury,  dower,  life,  and  liberty,  are  things 
favored  in  law.    Jenk.  Cent.  Cas.  94. 

Faoorabiliorea  rei  potiua  quam  actorea  hahe$Uur, 
Defendants  are  rather  to  be  favored  than  plaiatiflk. 
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Dig.  50. 17.  125.    See  8  Wheat.  195,  196;  Broom, 
Max.  3d  Lond.  ed.  639. 

FaxorabUiore*  aunt  exeeutionea  alii*  proeetHhna 
quifmtamqua.  Executions  are  preferred  to  all  other 
proeessei  whatever.     Coke,  Litt.  287. 

Facorta  ampliandi  9uut;  odia  reatringenda.  Fa- 
vorable inclinations  are  to  be  enlarged ;  animosi- 
ties restrained.    Jenk.  Cent.  Cas.  186. 

Ftlix  quipotmit  rarum  eognoacere  eauaaa.  Happy 
is  be  who  has  been  able  to  understand  the  causes 
of  things.    Coke,  Litt.  231. 

Ftlonia,  ex  vi  terminif  aignifieat  quodlibet  eapi- 
tola  crimen  felleo  animo  perpetratum.  Felony,  Dj 
force  of  the  term,  signifies  some  capital  crime  per- 
petrated with  a  malignant  mind.     Coke,  Litt  391. 

Ftlonia  implieaiur  in  quolibet  proditione.  Felony 
is  implied  in  CTcry  treason.     Coke,  3d  Inst.  15. 

Fwdum  eat  quod  quia  ttnet  ex  qudeunque  eauadf 
ai'ae  ait  teuementum  aive  redditua.  A  fee  is  that  which 
any  one  holds  from  whatcTcr  cause,  whether  tene- 
ment or  renL     Coke,  Litt.  1. 

Ftatinatio  juatitim  eat  noverea  infortunii.  The 
harrying  of  justice  is  the  stepmother  of  misfortune. 
Hob.  97. 

Fioi  jnatitia  ruat  eadum.  Let  justice  he  done, 
though  the  heavens  should  fall.  Branch,  Princ. 
161. 

Fiat  prout  jitri  eonauerit,  nil  temere  novandum. 
Let  it  M  done  as  formerly,  let  no  innovation  be 
made  rashly.  Jenk.  Cent.  Cas.  116;  Branch, 
Princ. 

Fictio  eedit  veritati.  Fietio  juria  noti  eat,  uhi 
aeritaa.  Fiction  yields  to  truth.  Where  truth  is, 
fiction  of  law  does  not  exist. 

Fidio  eat  contra  veritatem,  aed  pro  veritate  hahe- 
tur.  Fiction  is  against  the  truth,  but  it  is  to  be 
esteemed  truth. 

Fictio  legia  iniqui  operatur  alieni  damnum  vet  tn- 
Jariam.  Fiction  of  law  is  wrongful  if  it  works  loss 
or  injary  to  any  one.  2  Coke,  35 :  3  id,  36 ;  Gill, 
Hd.  223;  Broom,  Max.  3d  Lond.  ed.  122. 

Fictio  legia  neminem  latdit.  A  fiction  of  law  in- 
jures no  one.  2  Rolle,  502;  3  Sharswood,  Blaokst 
43;  17  Johns.  K.T.  348. 

FidcUtaa.  De  nulla  tenementOf  quod  tenetur  ad 
tarminum  fit  hfrmagii;  Jit  tamen  inde  fidelitatia  aa- 
rrameutum.  Fealty.  For  no  tenement  which  is 
held  for  a  term  is  there  the  oath  of  homage,  but 
there  is  the  oath  of  fealty.    Coke,  Litt.  67  6. 

Fidea  aervanda.  Good  faith  must  he  observed. 
1  Heto.  Mass.  551;  3  Barb.  N.  Y.  323,  330 ;  23  id. 
i21.524. 

Fidea  aervanda  eat;  aimplieitaa  Juria  gentium  prae- 
nlmt.  Good  faith  is  to  be  preserved ;  the  simpli- 
city of  the  law  of  nations  should  prevail.  Story, 
fiUIs,  {  15. 

Fieri  non  dehetf  aed  factum  valet.  It  ought  not 
to  be  done,  but  done  it  is  valid.  5  Coke,  39;  1 
Btruige,  526 ;  19  Johns.  N.  Y.  84, 92 ;  12  id.  1 1, 376. 

Filiatio  non  poteat  probari.  Filiation  cannot  be 
proved.  Coke,  Litt  126  a.  But  see  7  A  8  Vict.  c. 
lOL 

Filiua  eat  nomen  naturat,  aed  haerea  nomen  Juria. 
Son  is  a  name  of  nature,  but  heir  a  name  of  law. 
1  Sid.  193;  1  Powell,  Dev.  311. 

Filiua  in  utero  matria  eat  para  viacerwn  matria,  A 
ion  in  the  mother's  womb  is  part  of  the  mother's 
viUls.    7  Coke,  8. 

Finia  finem  lUihua  imponit.  A  fine  puts  an  end 
to  litigation.     Coke,  3d  Inst  78. 

Finia  rei  attendendua  eat.  The  end  of  a  thing  is 
to  be  attended  to.     Coke,  3d  Inst  51. 

Finia  nuiua  diet  eat  principium  alteriua.  The  end 
of  one  day  is  the  beginning  of  another.  2  Bnlstr. 
M5. 

^  Firmior  etpotentior  eat  operatio  legia  quam  diapo- 
ntio  kominia.  The  operation  of  law  is  firmer  and 
B«re  powerful  than  the  will  of  man.  Coke,  Litt 
1«1 


(  Flumina  et  portua  publiea  aunt,  ideoque  Jua  pia- 
candi  omnibua  commune  cat.  Rivers  and  ports  are 
publij;  therefore  the  right  of  fishing  there  is  com- 
mon to  all.     l)av.  55 ;  Branch,  Princ. 

Fceminm  ab  omnibua  ojfficiia  civilibtta  vclpublicxa 
remotat  aunt.  Women  are  excluded  from  all  civil 
and  public  charges  or  offices.  Dig.  50.  17.  2;  1 
Exch.  645;   6  Mees.  A  W.  Exch.  216. 

Fccminae  non  aunt  capacea  de  publicia  offiriia. 
Women  are  not  admissible  to  public  offices.  Jenk. 
Cent  Cas.  237.  But  a  woman  may  be  elected  to  the 
office  of  sexton,  Olive  va,  Ingram,  7  Mod.  263 ;  Str. 
1114,  s.  c,  or  governor  of  a  work-house,  and  act  by 
deputy,  Anon.,  2  Ld.  Raym.  1014.  or  an  overseer. 
2  Term,  395.     See  Women. 

Forma  dat  eaac.  Form  gives  being.  Lord  Hen- 
ley, Ch.  2 ;   Ed.  Ch.  99. 

Forma  legalia  forma  eaaentialia.  Legal  form  is 
essential  form.  10  Coke,  100 ;  9  C.  B.  493 ;  2  Hopk. 
319. 

Forma  non  obaervata,  infertur  adnullatio  aetua. 
When  form  is  not  observed,  a  nullity  of  the  act  is 
inferred.    12  Coke,  7. 

Foratcllariua  eat  paupcrum  deprcaaor,  et  totiua  com- 
munitatia  et  patriae  publicua  inimieua.  A  forestaller 
is  an  oppressor  of  the  poor,  and  a  public  enemy  to 
the  whole  community  and  the  country.  Coke,  3d 
Inst  196. 

Fortior  eat  euatodia  legia  quam  hominia.  The  cus- 
tody of  the  law  is  stronger  tlan  that  of  man.  2 
Rolle,  325.  * 

Fortior  et  poientior  eat  diapoaitio  legia  quam  homi- 
nia. The  disposition  of  the  law  is  stronger  and 
more  powerful  than  that  of  man.  Coke,  Litt  234 ; 
Broom,  Max.  3d  Lond.  ed.  622 ;  10  Q.  B.  944 ;  18 
id.  87 ;  10  C.  B.  561;  8  Hou.  L.  Cas.  507 ;  13  Mees. 
A  W.  Exch.  285,  306;   8  Johns.  N.  Y.  401. 

Fractioncm  diei  non  rccipit  lex.  The  law  does  not 
regard  a  fraction  of  a  day.  Lofft,  572.  But  see 
Dat. 

Frater  fratri  utcrino  non  auccedet  in  "kaereditnte 
patemd.  A  brother  shall  not  succeed  an  uterine 
brother  in  the  paternal  inheritance.  Fort,  de  Laud. 
Leg.  Ang.  by  Amos,  p.  15;  2  Sharswood,  Blackst 
Comm.  This  maxim  is  now  superseded  in  Eng- 
land by  3  A  4  Wm.  IV.  o.  106,  s.  9.  Broom, 
Max.  3d  Lond.  ed.  471;  2  Sharswood,  Blackst 
Comm.  232. 

Fraua  eat  eelare  fraudcm.  It  is  a  fraud  to  con- 
ceal a  fraud.     1  Vern.  270. 

Fraua  cat  odioaa  et  non  prmaumenda.  Fraud  is 
odious  and  not  to  be  presumed.    Croke  Car.  550. 

Fraua  et  dolua  nemini  patroeianari  dcbcnt.  Fraud 
and  deceit  should  excuse  no  man.    3  Coke,  78. 

Fraua  ctiua  nunquam  cohabitant.  Fraud  and  jus- 
tice never  dwell  together.    Wingate,  Max.  680. 

Fraua  latet  in  genaralibua.  Fraud  lies  hid  in 
general  expressions. 

Fraua  mcretur  fraudcm.  Fraud  deserves  fraud. 
Plowd.  100;  Branch,  Princ.   This  is  very  poor  law. 

Freight  ia  the  mother  of  wagca,  2  Show.  283 ;  3 
Kent,  Comm.  196;  1  Hagg.  227;  Smith,  Merc. 
Law,  548;  Cauders,  Mar.  Law,  339-343,  391,  398; 
HUtN.  Y.  1,  17;  5  Johns.  N.  Y.  154 ;  11»U279; 
12  id,  324. 

Frcquentia  aetiia  multum  operatur.  The  frequency 
of  an  act  effects  much.  4  Coke,  78 ;  Wingate,  Max. 
192. 

Fruetm  augeai  haereditatem.  Fruits  enhance  an 
inheritance. 

Fructua  pcndentea  para  fundi  videntnr.  Hanging 
Aruits  make  part  of  the  land.  Dig.  6.  1.  44;  2 
Bonvier,  Inst  n.  1578.    See  Laiiceky. 

Fructua  pereeptoa  villas  non  eaac  conatat.  Gathered 
fhiits  do  not  make  a  part  of  the  farm.  Dig.  19.  1. 
17.  1 ;  2  Bouvier,  Inst  n.  1578. 

Frumenta  quae  aata  aunt  aolo  ecdere  intelligwUur, 
Grain  which  is  sown  is  understood  to  form  a  part 
of  the  soil.    Inst  2.  1.  32. 
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Fruatm  agit  qui  judicium  proteqni  nequit  ettm  ef- 
feetn  He  in  vain  sues,  who  cannot  prosecute  his 
Jndgmeot  with  effect.     Fleta,  lib.  6,  o.  37,  J  9. 

FruBtrd  eat  potentia  qua  nunquam  vem't  in  aefwtn. 
The  power  which  never  oomes  to  be  exercised  is 
vain.     2  Coke,  51. 

yruitrd  expeetatur  eventus  cujut  effeeiu*  nuUut  •«- 
quitur.  An  event  is  vainly  expected  from  which  no 
effect  follows. 

Fruttrd /eruntur  Itgea  niti  nthditig  et  obedientibu§. 
Laws  are  made  to  no  purpose  unless  for  those  who 
are  subject  and  obedient.    7  Coke,  13.* 

Fruttrd  Jit  per  plura,  quod  fieri  poteH  per  pauei- 
ora.  That  is  done  vainly  by  many  things,  which 
might  be  accomplished  by  fewer.  Jenk.  Cent.  Cas. 
68 ;  Wingate,  Max.  177. 

FruBtrd  legi9  auxilium  qumrit  qui  in  legem  eom- 
mittit.  Vainly  does  he  who  offends  against  the  law 
seek  the  help  of  the  law.  2  Hale,  PL  Cr.  380; 
Broom,  Max.  3d  Lond.  ed.  265. 

Frvatrd  petit  quod  ttatim  alttri  reddere  eogerin. 
Vainly  you  ask  that  which  you  will  immediately 
be  compelled  to  restore  to  another.  Jonk.  Cent. 
Cas.  250 ;   Broom,  Max.  3d  Lond.  ed.  310. 

Fruatrd  probatur  quod  probatum  non  relevat.  It 
is  vain  to  prove  that  which  if  proved  would  not  aid 
the  matter  in  question.  Broom,  Max.  3d  Lond.  ed. 
255. 

Furinei  nulla  volunttu  eat,  A  madman  has  no 
will.  Dig.  50. 17.  5;  id.  1.  18. 13.  1 ;  Broom,  Max. 
3d  Lond.  ed.  282. 

Fnrioaua  abaentia  loco  eat  A  madman  is  consi- 
dered as  absent.     Dig.  50. 17.  24.  1. 

Furioaua  nullum  negotium  contrahere{gerere)poteat 
(quia  non  intelligit  quod  agit),  A  lunatic  cannot 
make  a  contract.  Dig.  60.  17.  5;  1  Story,  Contr. 
ith  ed.  p.  70. 

Furioaua  aolo  furore  punitur,  A  madman  is  pun- 
ished by  his  madness  alone.  Coke,  Litt  247; 
Broom,  Max.  3d  Lond.  ed.  14;  4  Sharswood, 
Blackst.  Comm.  24,  25. 

Furioaua  atipulari  non  poteat  nee  aliquod  negotium 
agere,  qui  non  intelligit  quid  agit.  An  insMie  per- 
son who  knows  not  what  he  does  cannot  make  a 
bargain,  nor  transact  any  business.    4  Coke,  126. 

Furor  contrahi  matrimonium  non  ainit,  quia  con- 
aenau  optta  eat.  Insanity  prevents  marriage  from 
being  contracted,  because  consent  is  needed.  1 
Ves.  A  B.  Ch.  140;  1  Blackstone,  Comm.  439;  4 
Johns.  Ch.  N.  T.  343, 345. 

Furtum  non  eat  ubi  initium  habet  deientionia  per 
dominum  rei.  It  is  not  theft  where  the  commence- 
ment of  the  detention  arises  through  the  owner  of 
the  thing.     Coke,  3d  Inst  107. 

Oenerale  dictum  generaliter  eat  tnterpretandum. 
A  general  expression  is  to  be  construed  generally. 
8  Coke,  116;  1  Ed.  Ch.  90. 

Generale  nihil  cerium  implicat.  A  general  ex- 
pression implies  nothing  certain.  2  Coke,  34; 
Wingate,  Max.  164. 

Oentrale  tantum  valet  in  generalibnaf  quantum 
aingulare  in  aingnlia,  What  is  general  prevails,  or 
is  worth  as  much,  among  things  general,  as  what  is 
particular  among  things  particular.    11  Coke,  59. 

Oeneralla  prmcedunt,  apeci^jlia  aequuntur.  Things 
general  precede,  things  special  follow.  Reg.  Brev. : 
Branch,  Princ. 

Generalia  apeeialibua  non  derogant.  Things  gene- 
ral do  not  derogate  from  things  special.  Jenk. 
Cent.  Cas.  120. 

Oeneralia  aunt  prmponenda  aingularibua.  Gene- 
ral things  are  to  oe  put  before  particular  things. 

Oeneralia  verba  aunt  generaliter  intelligenda. 
General  words  are  understood  in  a  general  sense. 
Coke,  3d  Inst.  76;   Broom,  Max.  8d  Lond.  ed.  577. 

Generalibtia  apecialia  derogant.  Things  special 
take  from  things  general    Halkers,  Max.  61. 

Oeneralia  elauaula  non  porrigitur  ad  ea  qum  antea 


apecialiter  aunt  eomprehenaa.  A  general  clause  does 
not  extend  to  those  things  which  are  previously 
provided  for  specially.     8  Coke,  154. 

Generalia  regula  generaliter  eat  intelligenda.  A 
general  rule  is  to  be  understood  generally.  6  Cok«^ 
65. 

Gloaaa  viperina  eat  qtm  eorrodit  viacera  fesct€L». 
That  is  a  viporine  gloss  which  eats  out  the  vitals 
of  the  text.     10  Coke,  70 ;  2  Bulstr.  79. 

Grammatiea  falaa  non  vitiat  chartam.  Falae 
grammar  does  not  vitiate  a  deed.    9  Coke,  48. 

Graviua  eat  divinam  quam  temporalem  Imdere  tna-. 
Jeatatem.  It  is  more  serious  to  hurt  divine  than 
temporal  majesty.     11  Coke,  29. 

Habemua  optimum  teatem  etmfitentem  reum.  We 
have  the  best  witness,  a  confessing  defendant. 
Foster,  Crim.  Law,  243.  8ee2Hagg.315;  1  Phillips, 
Ev.  397. 

Haeredem  Deua  facitf  non  homo.  God,  and  not 
man,  makes  the  heir.    Braoton,  62  b. 

Haeredem  eat  nomen  collectivum.  Heir  is  a  col- 
lective name. 

Haeredipeta  auo  propinquo  vel  extraneo  periculomt 
aane  cuatodi  nullua  eommittatur.  To  the  next  heir, 
whether  a  relation  or  a  stranger,  certainly  a  dan- 
gerous guardian,  let  no  one  be  committed.  Coke, 
Litt.  88  b. 

Haereditaa  eat  meeewto  in  univeraum  jua  quod  <£c- 
/nnctua  habuerat.  Inheritance  is  the  Buecessicn 
to  every  right  which  was  possessed  by  the  late 
possessor.    Coke,  Litt.  237. 

Haereditaa  nihil  aliud  eat,  qu^hn  aneceeaio  in  wm- 
veraam  ju»f  quod  de/unctua  habueriL  The  right  of 
inheritance  is  nothing  else  than  the  faculty  of  snc- 
oeeding  to  all  the  rights  of  the  deceased.  Dig.  50. 
17.  62. 

Hatredifaa  nunquam  aacendit.  The  inheritance 
never  ascends.  Glanville,  1. 7,  o.  1 ;  Bruom,  Max. 
2d  Lond.  ed.  469;  2  Sharswood,  Blackst.  Comm. 
212,  n.;  3  Greenleaf,  Cruise,  Real  Prop.  331;  1 
Stephen,  Comm.  378.  Abrogated  by  stat.  3  A  4 
Will.  IV.  o.  J  06,  i  6. 

Hatredum  appellatione  veniunt  hvred^a  hteredum 
in  infinitum.  By  the  title  of  heirs,  come  the  heirs 
of  belrs  to  infinity.     Coke,  Litt.  9. 

Hasrea  eat  alter  ipaCf  et  filiua  eat  para  patria.  An 
heir  is  mother  self,  and  a  0on  is  a  part  of  the 
father. 

Haerea  eat  aut  fure  proprietatia  out  fure  repreacn- 
tationia.  An  heir  is  either  by  right  of  property  or 
right  of  representation.    3  Coke,  40. 

Hasrea  eat  eadem  peraona  cum  anteeeaaore.  The 
heir  is  the  same  person  with  the  ancestor.  Coke, 
Litt  22. 

Haerea  eat  nomen  juria,  filiua  eat  nomen  naturae. 
Heir  is  a  term  of  law ;  Bon^  one  of  natore. 

Haerea  eat  para  anteceaaoria.  The  heir  is  a  part 
of  the  ancestor.  Coke^  Litt  22  5  y  3  Hill,  X.  Y. 
165,  107. 

Hasrea  haeredia  mei  eat  meua  haerea.  The  heir  of 
my  heir  is  my  heir.    Wharton,  Law  Diet 

Haerea  legitimua  eat  quern  nttptiae  demonatrant.  He 
is  the  lawful  heir  whom  the  marriage  demonstrates. 
Mirror  of  JusL  70;  Fleta,  1.  6,  o.  1 ;  Dig.  2.  4.  6; 
Coke,  Litt.  7  6/  Broom,  Max.  3d  Lond.  ed.  457. 
As  to  the  application  of  the  principle  when  the 
marriage  is  subsequent  to  the  birth  of  the  child, 
see  2  Clark  A  F.  Hou.  L.  571 ;  6  Bingh.  n.  c.  385 ; 
5  Wheat  226,  262,  n. 

Haerea  minor  uno  et  vigenti  annia  non  reapondehit, 
niai  in  caau  dotia.  An  heir  minor,  under  twenty- 
one  years  of  age,  is  not  answerable,  except  in  the 
matter  of  dower.    F.  Moore,  348. 

He  who  haa  committed  iniquity  ahcdl  not  httt€ 
equity.    Francis,  2d  Max. 

He  who  will  have  equity  done  to  him  mtut  do 
equity  to  the  aame  peraon,    4  Bouvier,  Inst  n.  372X. 

Hoe  aervabitur  quod  initio  eonvtniL    This  ahall 
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b«  prewrred  whioh  is  UMful  in  the  be^ning. 
Dig  50. 17.  23;  Braeton,  73  b. 

Borne  n€  tera  puny  pur  »uer  det  hritfet  tn  court 
ie  Ttrtff  ffoff'r  ii  a  droit  ou  a  tort,  A  man  sball  not 
b«  paniahed  for  suing  out  writs  in  the  king's  court, 
whether  he  be  right  or  wrong.     Coke,  2d  Inst.  228. 

Bominum  caiud  Jut  eoHMtitMtwn  eat.  Law  is  esta- 
Uiibed  for  the  benefit  of  man. 

Bomo  potent  e«M  kahili*  et  inhahilie  divertitt  tem- 
forihmt.  A  man  may  be  capable  and  incapable  at 
dirers  times.     5  Coke,  98. 

UoMo  vocahulum  mtC  nainrm;  pereona  jurit  eivilie. 
Van  {knmo)  is  a  term  of  nature ;  person  {pereona), 
of  the  civil  law.     Cal vinos,  Lex. 

Hora  MOW  ett  wultum  de  tMbetantid  negotixf  licet  in 
appello  de  ed  aliquando  fiat  meniio.  The  hour  is 
not  of  much  consequence  as  to  the  substance  of 
business,  although  in  appeal  it  is  sometimes  men- 
tioned.   1  Bulstr.  82. 

Bvttee  enmt  qni  nobi»  vel  quihut  not  bellum  decern 
nimue;  emteri  traditoree  vel  prmdonee  eunt,  Ene- 
Dies  are  those  upon  whom  we  declare  war,  or  who 
deelars  it  against  us;  all  others  are  traitors  or 
pirates.  7  Coke,  24;  Dig.  60.  16.  118;  1  Shara. 
wood,  Blaekst.  Comm.  257. 

Id  eertnm  eel  qnod  rtrfum  reddi  poteet.  That  is 
certain  which  may  be  rendered  certain.  1  Bouvier, 
Inst  B.  929:  2  Blackstone,  Comm.  143;  4  Kent, 
Comm.  462;  4  Pick.  Mass.  179;  Broom,  Max.  3d 
Load.  ed.  666. 

Id  per/ectum  cut  quod  ex  omnibve  auin  partihue 
coMfat  That  is  perfect  which  is  complete  in  all 
iU  parts.    9  Coke,  9. 

Jd  po9i,vmfi9  quod  dejure  poeaumne.  We  are  able 
to  do  that  which  we  cun  do  lawfully.    Lane,  116. 

Jd  quod  eet  uutffie  remvtHfUf  nan  trahit  ad  ee  quod 
art  mngiijanetum,  »ed  i  eontrario  in  omni  caeu.  That 
which  is  more  remote  does  not  draw  to  itself  that 
which  is  nearer,  but  the  contrary  iu  every  case. 
Coke,  Litt.  164. 

Id  omod  "komtrum  eat,  mne  facto  noHrOf  ad  alium 
tronK/enri  tion  poteet.  What  belongs  to  us  cannot 
he  transferred  to  another  without  our  consent.  Dig. 
50.  17.  11.  But  this  must  be  understood  with  this 
qnalifieation,  that  the  government  may  take  pro- 
perty far  public  use,  paying  the  owner  its  value. 
The  title  to  property  may  also  be  acquired,  without 
the  consent  of  the  owner,  by  a  judgment  of  a  oom- 
patent  tribvnaL 

Idem  agcn9  et  patient  eaae  non  potett.  To  be  at 
onee  the  person  acting  and  the  person  acted  upon 
is  impoeaible.     Jenk.  Cent.  Cas.  40. 

/dcm  eat /ocera,  et  nolle  prokibere  cum  poetne.  It 
is  the  same  thing  to  do  a  thing  as  not  to  prohibit  it 
when  in  your  power.    3  Coke,  Inst.  158. 

Ideu  eat  nihil  dicerc  et  iftenMcienter  direre.  It  Is 
the  same  thing  to  say  nothing  and  not  to  say 
saffielently.     Coke,  2d  InsL  178. 

Idem  eat  non  probari  et  non  erne;  non  deficit  jue^ 
9td  prohati0.  What  does  not  appear,  and  what  is 
ont,  are  the  aamo;  it  is  not  the  defect  of  the  law, 
hut  the  want  of  proof. 

Idem  est  aetrs  out  setre  debet  aut  potuinee.  To  be 
able  to  know  is  the  same  as  to  know.  'I  ha  maxim 
ia  applied  to  the  duty  of  every  ono  to  kuuw  the 
law. 

idem  non  eeee  et  nnti  appnret.  It  is  the  same 
thing  not  to  exist  and  not  to  appear.  Jenk.  Cent. 
Cas.  207. 

idem  eemper  anteeedenti  proximo  re/ertur.  Idem 
always  relates  to  the  next  antecedent.  Coke,  Litt 
835. 

Identitaa  vera  eolliffitur  ex  muftitndine  eiffnorum. 
True  identity  is  eolleoted  from  a  number  of  signs. 
Bacon,  Bog.  29. 

Ifnorantia  eorum  qnm  qnie  ecire  tejtetur  non  «p- 
•ueoL  Ignoranee  of  those  things  which  every  one 
Is  boond  to  know  exonsea  not  Halcy  Pt  Cr.  42. 
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See  TindaJ,  C.  J.,  10  Clark  k  F.  Hou.  L.  210; 
Broom,  Max.  3d  Lond.  ed.  245;  4  Sharswoody 
Blaekst  Comm.  27. 

Ignorantia  exeutatur,  non  jnri*  aed  facti.  Igno- 
rance of  fact  may  excuse,  but  not  ignorance  of  law. 
See  Iqnorasck. 

Iffnorantia  facti  exeueat,  iffnorantia  furie  non  eX" 
eueat.  Ignorance  of  facts  excuses,  ignoranee  of 
law  does  not  excuse.  1  Coke,  177;  4  Bouvier,  Inst 
n.  3828 ;  Broom,  Max.  3d  Lond.  ed.  231 ;  1  Fon- 
bianque,  Eq.  6th  ed.  119,  n.     See  Iokorancb. 

lynoruntia  iudicia  eet  calamitae  innocenfie.  The 
ignorance  of  the  judge  is  the  misfortune  of  the  inno- 
cent    Coke,  2d  Inst  591. 

Iffnoratitia  Jurit  nrtn  excutnt.  Ignoraree  of  the 
law  is  no  excuse.  8  Wend.  N.  T.  ^67,  284;  18  id. 
586,  688;  6  Paige,  Ch.  K.  T.  1S9,  195;  1  Edw.  Ch. 
N.Y.  467,472. 

lynoraniia  juria  quod  quiaqve  aeire  tenetur,  neifit- 
nem  exeuaat.  Ignorance  of  law  which  every  one  is 
bound  to  know,  excuses  no  one.  2  Coke,  3  6/1 
Plowd.  343;  per  Ld.  Campbefl,  9  Clark  A  F.  324; 
Broom,  Max.  3d  Lond.  ed.  232;  7  Carr.  &  P.  456; 
2  Kent,  Comm.  491. 

Ignorantia  legia  neminem  exeuaat.  Ignorance  of 
low  excupes  no  one.  See  Ignorakce;  4  Bouvier, 
Inst  n.  3828 ;  1  Stoiy,  Eq.  Jur.  §  111. 

ItfHoratia  terminia^  iynoratur  et  are.  Terms  being 
unknown,  the  art  also  is  unknown.     Coke,  Litt.  2. 

Ignoacitnr  ei  qui  aanguinem  auum  qualiter  rtdemp' 
turn  voluit.  The  law  holds  him  excused  who  chose 
that  his  blood  should  be  redeemed  on  any  terms. 
Dig.  48.  21.  1;  1  Sharswood,  Blaekst  Comm. 
131. 

Illud  quod  aliaa  licitum  non  eat,  neceaaita*  faeit 
licitum,  ei  necetaitaa  inducit  pririlegium  qvod  Jure 
privatur.  That  which  is  not  otherwise  lawful 
necessity  makes  lawful,  and  necessity  makes  a 
privilege  which  supersedes  the  law.    10  Coke,  61. 

Illud  quod  alteri  tinitur  extinguifur^  net^ue  am- 
pli^a  per  ae  vaeare  licet.  That  which  is  united  to 
another  is  extinguished,  nor  can  it  be  any  more 
independent.     Oodolph.  169. 

Immobilia  aitum  aeqnuntur.  Immovables  follow 
(the  law  of)  their  locality.    2  Kent,  Comm.  67. 

Imperitia  cufpae  xnumeratitr.  Ignoranoc,  or  wan( 
of  skill,  is  considered  a  fuult,  i.e.  a  negligence,  foi 
which  one  who  professes  skill  is  responsible.  Dig. 
60.  17.  132;  1  Bouvier,  Inst  n.  1004;  2  Kent, 
Comm.  688 ;  4  Ark.  523. 

Imperitia  eat  maxima  meehaneorum  poma.  Lack 
of  skill  is  the  greatest  punishment  of  artisans.  1 1 
Coke,  54  a. 

Imperaonalitaa  non  concludit  nee  ligat.  Imper- 
sonuHty  neither  concludes  nor  binds.  Coke,  Litt 
352. 

Impiua  et  crudelia  Judieandna  eat  qui  Vbertati  non 
favet.  He  is  to  be  judged  impious  and  cruel  who 
does  not  favor  liberty.     Coke,  Litt  124. 

Impoaaibilium  nulla  obligatio  eat.  There  is  no 
obligation  to  perform  impossible  thing?.  Dig.  60. 
18.  185;  1  Pothier,  Obi.  pt  l,c.  l,s.4,|  3;  2  Story, 
Eq.  Jur.  6th  ed.  763;  Broom*  Max.  3d  Lond  ed. 
228. 

Impotentia  exeuaat  legem.  Impos.*(ibilit7  is  an 
excuse  in  the  law.  Coke,  Litt  29;  Broom,  Max. 
3d  Lond.  ed.  223. 

Impunitaa  continuum  affectum  tribuit  delinquenti. 
Impunity  offers  a  continual  bait  to  a  delinquent 
4  Coke,  46. 

Impunitaa  aemper  ad  deteriora  invitat.  Impunity 
always  invites  to  greater  crimes.    5  C<ke,  109. 

In  atdifieiia  lapia  mole  poaitua  non  eat  rtmorenduam 
In  buildings  a  atone  badly  placed  is  not  to  be  re- 
moved.    11  Coke,  69. 

/m  Komtfi  Jure  mefior  eat  conditio  poaaidentia. 
When  the  parties  have  equal  rights,  the  condition 
of  the  possessor  is  the  better.  Mitford,  Eq.  Plead. 
216;  Jeremy,  Eq.  Jur.  285;   1  Maddock,  Chane. 
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t^ract.   170;   Dig.  50.  17.  128;   Broom,  Max.   8d 
Lond.  ed.  634 ;  Plowd.  296. 

In  altei-nntivi*  etectio  e*t  delitortt.  Id  altema- 
tives,  the  debtor  has  the  election. 

In  ambiyttd  voce  Uy\9  ea  jpotiiia  aecipienda  e$t 
tiguijicatiof  qum  vitio  caret;  puttiertim  cum  etiam 
wluHtae  legiM  ex  hoe  coiliyi  potait.  When  obscuri- 
ties, ambiguities,  or  faults  of  expression  render  the 
meaning  of  an  enactment  doubtful,  that  interpreta- 
tion shall  be  preferred  which  is  most  consonant  to 
equity,  especially  where  it  is  in  conformity  with  the 
general  design  of  the  legislature.  Dig.  1.  3.  lU; 
Broom,  Max.  dd  Lond.  cd.  513;  Bacon,  Max.  Reg. 
3 ;  Coke,  2d  Inst.  173. 

In  ambiyuU  oraiionihua  maximi  tentenlia  tpec- 
tanfia  eat  ejue  qui  ea»  protvliseet.  When  there  are 
ambiguous  expressions,  the  intention  of  him  who 
uses  them  is  especially  to  be  regarded.  This 
maxim  of  Roman  law  was  confined  to  wills.  Dig. 
60.  17.  96;  Broom,  Max.  3d  Lond.  ed.  506. 

In  atroeioribue  delietU  pwiitur  a^'ectua  licet  nou 
aequatur  effeetua.  In  more  atrocious  crimes,  the 
intent  is  punished  though  the  effect  does  not  fol- 
low.   2  Rolle,  89. 

In  caau  extremat  neeeaaitafia  omnia  aunt  com- 
muniu.  In  cases  of  extreme  necessity,  every  thing 
is  in  common.     Hale,  PI.  Cr.  54;    Broom,  Max.  1. 

7)1  eommodato  htee  pactiof  ne  dolua  praeatetuVf  rata 
mon  eat.  If  in  a  contract  for  a  loan  there  is  inserted 
a  clause  that  fraud  should  not  be  accounted  of, 
such  clause  is  void.     Dig.  13.  7.  17. 

In  eotiJHHctivia  oporttt  utramque  partem  eaae  veram. 
In  conjunctives  each  part  must  be  true.  Wingate, 
Max.  13. 

/ft  coHaimili  caau  conaimile  debet  eaae  remedium. 
In  similar  cases,  the  remedy  should  be  similar. 
Hardr.  65. 

/n  coHauetudinibua  non  diutumitaa  temporia  aed 
aoliditaa  ratiouia  ent  eonaideranda.  In  customs, 
not  the  length  of  time  but  the  strength  of  the  rea- 
son should  be  considered.     Coke,  Litt.  141. 

In  contraetibua,  benigna ;  in  teatameiitia,  benignior; 
in  reatitutiouibuaf  beuigniaaima  iuteipretatioj'acienda 
eat.  In  contracts,  the  interpretation  or  construc- 
tion should  be  liberal;  in  wills,  more  liberal;  in 
restitutions,  most  liberal.     Coke,  Litt  112  a. 

In  controctibua  tnciti  inaitut  quae  aunt  murta  it  con- 
auetudinia.  In  contracts,  those  things  which  are 
of  custom  and  usage  are  tacitly  implied.  Broom, 
Max.  3d  Lond.  ed.  759;  3  Bingh.  w.  c.  814,  818; 
Story,  Bills,  g  143;  3  Kent,  Comm.  260. 

In  eoutrahenda  venditione,  ambiguum  pactum  con- 
tra venditortm  interpretandum  ent.  In  negotiating 
a  sale,  an  ambiguous  agreement  is  to  bo  interpieted 
against  the  seller.     Dig.  50. 17.  172;  18.  1.  21. 

In  eonventionibua  eontrnhattium  voluntatem  potiua 
qunm  verba  apectari  placuit.  In  agreements,  the 
rule  is  to  regard  the  intention  of  the  contracting 
parties  rather-  than  their  words.  Dig.  50.  16.  219; 
2  Kent,  Comm.  555;  Broom,  Max.  3d  Lond.  ed. 
491;  17  Johns.  N.Y.  150. 

In  crimiualibna,  probaiionea  debent  eaae  luce  ela- 
riorea.  In  criminHi  cases,  the  proofs  ought  to  be 
clearer  than  the  light.     Coke,  3d.  Inst.  210. 

In  eriminalibua  auffi.eit  geuerah'a  malitia  inten- 
tionia  cttm  facto  paria  gradCta.  In  criminal  cases,  a 
general  malice  of  intention  is  sufficient,  with  an  act 
of  equal  or  corresponding  degree.  Bacon,  Max. 
Reg.  15;  Broom,  Max.  3d  Lond.  ed.  291. 

In  criminalfbua  voluntna  reputabitur  pro  facto. 
In  criminal  acts,  the  will  will  be  taken  for  the  deed. 
C  .ke,  3d  Inst.  106. 

In  diajunctivia  avffidt  alteram  partem  eaae  veram. 
In  disjunctives,  it  is  sufficient  if  cither  part  be 
true.  Wingate,  Max.  13;  Coke,  Litt.  225  a;  10 
Coke,  50;  Dig.  50.  17.  110. 

In  dnbiia  benigniora  prarferenda  aunt.  In  doubt- 
ftil  matters,  the  more  favorable  arc  to  be  preferred. 
Dig.  50.  17.  50  r  2  Kent,  Cumm.  557. 


In  dubiia  magia  dignum  eat  aeeipiendvm.  In 
doubtful  eases,  the  more  worthy  is  to  be  taken. 
Branch,  Princ. 

In  dubiia  non  prataumitur  pro  teatamenio.  In 
doubtful  cases,  there  is  no  presumption  in  favor  of 
the  will.     Croke  Car.  51. 

lu  dubio  haee  legia  conatrmetio  quam  ^erha  o9ten- 
dnut.  In  a  doubtful  case,  that  is  the  constrneticn 
of  the  law  which  the  words  indicate. 

In  dubio  para  melior  eat  aeqvenda.  In  donbt.  tho 
gentler  course  is  to  be  followed. 

Ju  dubio  aequendum  quod  tutiua  eat.  In  doubt, 
the  safer  course  is  to  be  adopted. 

In  eo  quod  plua  ait  aemper  ineat  et  minna.  The 
less  is  always  inelnded  in  the  greater.  Dig.  50.  17. 
110. 

In  erpoaitione  tsMfnrmenlorvin,  mala  grammatfra, 
quod  Jicri  poteatf  vitanda  eat.  In  the  constmction 
of  instiummts.  bad  j^rammar  is  to  be  avoided  as 
much  as  possible.  6  Coke,  39;  2  Parsons,  Contr. 
26. 

In  facto  quad  m  Ao5et  ad  bonum  et  malum  magia 
de  bono  quum  de  mala  lex  intendit.  In  a  deed 
which  may  be  eonsidcred  good  or  bad,  the  law 
looks  more  to  the  good  than  to  the  bad.  Coke, 
Litt.  78. 

In  favorabilibua  magia  attenditur  quod  prodcwi 
quam  quod  noret.  In  things  favored,  what  docs 
good  is  more  regarded  than  what  docs  haim.  Ba- 
con, Max.  Reg.  12. 

Jn  farorem  vitae,  libertatia,  et  innocentiaa  omnia 
praraumuntur.  In  favor  of  life,  liberty,  and  inno- 
cence, all  things  are  to  be  presumed.     Loffl,  125. 

Ju  ftctione  juria  aemper  aequitaa  eriatit.  A  Itgal 
fiction  is  always  consistent  with  equity.  11  Coke, 
51 ;  Broom,  Max.  3d  Lond.  ed.  120, 123;  17  Jcbns. 
N.  T.  348 ;  3  Sharswood,  Bleckst.  Cumm.  43-283. 

In  generalibua  veraatur  error.  Error  dwells  in 
general  expressions.    3  8amn.  C.  C.  290. 

In  geneie  quicunque  uliquid  dicit,  aive  actor  aire 
reuaj  neceaae  eat  ut  ptobat.  In  general,  whoever 
says  any  thing,  whether  plaintiff  or  defendant,  must 
prove  it     Bist,  Ev.  294,  }  252. 

In  htaredea  non  aolent  travaire  aetionea  quK  pcenalea 
ex  maleficio  auvt.  Penal  actions  arising  from  any 
thing  of  a  criminal  nature  do  not  pass  to  Leirs. 
Coke,  2d  Inst.  442. 

/»  biia  eitim  quae  aunt  favorabilia  animatf  qnamria 
aunt  dawnoaa  rebua,  fiat  aliquando  ertmtio  afatwtt. 
In  things  that  are  favorable  to  the  spirit,  though 
injurious  to  property,  an  extension  of  the  statute 
shi^uld  be  sometimes  made.     10  Coke,  101. 

In  hia  quae  de  jure  communi  omnibua  caneeduntur, 
eonauetudo  alicujua  patriat  vel  loci  nttu  e»t  alUganda. 
In  those  things  which  by  common  right  are  con- 
ceded to  all,  the  custom  of  a  particular  country  or 
place  is  not  to  be  alleged.     11  Coke,  85. 

In  judidia  mivori  acttiti  aurcurritur.  In  judicial 
proceedings,  infancy  is  aided  or  favored.  Jenk. 
Cent.  Cas.  46. 

Injudicio  «on  ereditur  niai  juratia.  In  law,  nono 
is  credited  unless  be  is  sworn.  All  the  focts  muFt, 
when  established  by  witnesses,  be  under  oath  or 
affirmation.    Croke  Car.  64. 

In  ^re  non  remota  cau$d,  aed  prcwrtmii,  apectafvr. 
In  law,  tho  proximate  and  not  tne  remote  cause  ia 
to  be  looked  to.  Bacon,  Max.  Reg.  1 ;  Broom, 
Max.  3d  Lond.  ed.  202.     8ee  2  Parsons,  Ccntr.  455. 

In  mnjore  nvfiimd  cantinetur  minor.  In  the  greater 
sum  is  contained  the  less.     5  Coke,  116. 

Jn  malfjiciia  voluntaa  apertatur  nou  eritua.  In 
offences,  the  intention  is  regarded,  not  the  event. 
Dig.  48.  8.  14 ;  Baoon,  Max.  Reg.  7;  Broom,  Max. 
3d  Lond.  ed.  292. 

In  malejicio  ratihabitio  mandato  eomparetur.  In 
a  tort,  ratification  is  equivalent  to  a  command.  Dig. 
50.  17.  152.  2. 

In  marimd  patentid  minima  licentia.  In  the 
greatest  power  there  ia  the  least  liberty.    Hob.  1 59. 


MAXIM 


131 


MAXIM 


/s  mercihtu  illicitit  non  tit  eommercium.  No 
bommeree  should  be  in  illieit  goods.  3  KeDt, 
CofflDn.  262,  n. 

/n  olfcnra  poUmiat*  mnnnmUtentin  favendtim  eat 
libeftati,  Wher«  the  expreesion  of  the  will  of  one 
who  seeks  to  manumit  a  slave  is  ambiguous,  liberty 
ji  to  be  farored.     Dig.  50.  17.  179. 

/a  ohaeurit  inapici  aolert  qvtod  vtritnmiliwt  ettt^ 
mui  <pMd  plemmque  fieri  eoUt,  Where  there  is  ob- 
tcantjf  we  asuaJly  regard  what  is  probable  and 
what  is  generally  done.     Dig.  60.  17.  114. 

In  o^tcmrtK  ijuod  minimum  eei  eequimur.  In  ob- 
•eore  eases,  we  follow  that  which  is  least  so.  Dig. 
&0. 17. ». 

/«  odimm  tpoliatorie  omnia  prgeeitmuntur,  All 
things  are  presumed  against  a  wrong-doer.  1 
Vera.  Ch.  10;  1  P.  Will.  731;  1  Chenc.  Cas.  292. 

In  omni  aetione  ubi  Hum  coneurruut  dietrictionety 
mdelieit  in  rem  et  in  pereonanifiila  di»trictio  teneudu 
€»t  qnm  magim  timetur  et  magie  ligaU  In  every  ac- 
tion where  two  distresses  eoncur,  as  those  in  rem  and 
in  pertoMam,  that  is  to  be  chosen  which  is  most 
drnMied,  and  which  binds  most  firmly.  Braoton, 
S73;  Fleta,  L  6,  o.  U,  §  28. 

In  owmi  re  naeeitur  ree  qum  ipeam  rem  exterminate 
In  every  thing,  the  thing  is  born  which  destroys 
the  thing  itself.     Coke,  2d  Inst.  13. 

In  omnitme  eomtraetibuSf  wive  nomtnatie  aive  inno^ 
minatitf  permuiatio  cotitivetw.  In  every  contract, 
whether  nominate  or  innominate,  there  is  implied 
an  exchange,  t.c.  a  eoneideration. 

In  emuilmw  obHaatitrttibue,  in  quibue  dies  non 
ponitHr,  pnuenti  die  debetnr.  In  all  obligations, 
when  no  time  is  fixed  for  the  payment,  the  thing  is 
doe  isamediately.     Dig.  60.  17. 14.  - 

In  onmibuM  pcenalibue  judiciiej  et  tetati  et  impru- 
iemtim  enecurritur.  In  ail  trials  for  penal  offences, 
alluwanee  is  made  fur  youth  and  lack  of  discretion. 
Di^.  60. 17.  lOH;  Broom,  Mux.  3d  Lond.  ed.  282. 

is  eniii6«s  qnidem  maximi  tamen  in  jure,  mquitae 
epnUtnda  eit.  In  all  affairs  indeed,  but  principally 
ia  those  whieh  eoncern  the  administration  of  justice, 
cqvity  should  be  regarded.     Dig.  60.  17.  90. 

/■  pari  eauea  poaeeetor potior  haberi  debet.  When 
two  parties  have  equal  rights,  the  advantage  is 
always  in  favor  of  the  possessor.     Dig.  50.  17.  128. 

/■  port  delieta  melior  eet  conditio  poeeideniie. 
When  the  parties  are  equally  in  the  wrong,  the 
soaditioa  of  the  possessor  is  better.  11  Wheat. 
258;  3  Craneh,  244;  Cowp.  341;  Broom,  Max. 
325;  4  Bonvier,  Inst.  n.  371'4. 

/a  part  delicto  potior  e^t  conditio  de/endenti*  {ei 
fofidentie).  Where  both  parties  are  equally  in 
£uilt,  the  eondition  of  the  defendant  is  preferable. 
11  Mass.  376;  Broom,  Max.  3d  Lond.  ed.  265;  1 
Btory,  Contr.  4th  ed.  591,  592. 

/•  pereonam  actio  eet,  qua  cum  eo  affinme  qui  ob- 
li^fotun  eti  nobie  ad  faeiendHm  aliquid  vel  dandum. 
The  aoUon  in  pertmam  is  that  by  which  we  sue 
him  who  is  under  obligation  to  ns  to  do  something 
or  give  something.     Dig.  44. 7. 25 ;  Braoton,  101  5. 

In  pttnalibne  cauaie  benigniua  interpreiandum  eet. 
In  penal  eases,  the  more  favorable  interpretation  is 
to  be  made.  Dig.  50.  17.  155.  2;  Plowd.  86  5/  2 
Hale,  PI.  Cr.  365. 

/»  prmparatorii»  ad  Judicium  /avetur  aetori.  In 
Ihiogs  preparatory  before  trial,  the  plaintiiT  is 
farored.     Coke,  2d  Inst  57. 

In  prwtentia  majoria  potentatie,  minor  poteetnt 
teeaoL  In  the  presence  of  the  superior  power,  the 
■unor  power  eeases.  Jenk.  Cent.  Cas.  214 ;  Cas. 
mjp.  Hardw.  28;  13  How.  142;  13  Q.  B.  740. 

In  pretio  empiiania  at  oenditionia  nnturaliter  lieet 
teutrakentibua  ae  dreumvcMire,  In  the  price  of  buy- 
ing and  selling,  it  is  naturally  allowed  to  the  oon- 
Cractitog  parties  to  orerreaeh  each  other.  1  Story, 
Coetr.  4th  ed.  606. 

/a  prcprim  eauad  nemo  judex.  No  one  oan  be 
Wge  in  his  own  eaiise.    12  Coke,  13. 


In  quo  quia  delinquit,  in  eo  de  Jure  eat  punicndua. 
Id  whataver  thing  one  offends,  m  that  he  is  right-  * 
fully  to  De  punished.     Coke,  LitL  233  b. 

In  re  cootmuni  nemincm  dominorum  Jure  faeem 
quicquam,  invito  aitero,  poaae.  One  co-proprietor 
can  exercise  no  authority  over  the  common  pro- 
perty against  the  will  of  the  other.    Dig.  10.  3.  28. 

In  re  dubia  benigniorem  interpretationem  aequi, 
non  minua  Juatiua  eatf  quam  tutiua.  In  a  doubtful 
coFC,  to  follow  the  milder  interpretation  is  not  less 
the  more  just  than  i^  is  the  safer  course.  Dig.  50. 
17.  192.2;  28.4.3. 

In  re  dubid  magia  injiciato  quam  affirmatio  intel- 
ligenda.  In  a  doubtful  matter,  the  negative  is  to 
be  understood  rather  than  the  affirmative.  Godb. 
37. 

In  re  lupanari,  teatea  Ivpanarea  admittentur.  In 
a  matter  ooiiceming  a  brothel,  prostitutes  are  ad- 
mitted as  witnesses.    6  Barb.  N.  T.  320,  324. 

In  re  pari,  potiorem  cauaam  eaae  prohibentia  coa- 
atat.  W^here  a  thing  is  owned  in  oommcn,  it  ia 
agreed  that  the  cause  of  him  prohibiting  (its  use) 
is  the  stronger.  Dig.  10.  3.  28 ;  3  Kent,  Comm. 
45 ;  Pothicr,  Traiti  du  Con.  de  Soc,  n.  90 ;  10  Johns. 
N.  Y.  438,  491. 

In  re  pi  opria  iniquum  admodum  eat  alicui  lieen- 
tiam  ti-ibuere  aentaitiK.  It  is  extremely  unjust  that 
any  one  should  be  judge  in  his  own  cause. 

In  rebua  mani/eatia  errat  qui  auctoritatea  legum 
allegai ;  quia  pcrapieua  vera  non  aunt  probanda. 
He  errs  wno  alleges  the  authorities  of  law  in  things 
manifest;  because  obvious  truths  need  not  be 
proved.     5  Coke,  67. 

In  rem  actio  eat  per  quam  rem  noairam  quae  ob  afio 
poaaidetur  potimua^  et  aewper  adveraua  cum  eat  qni 
rem  poaaidet.  The  action  in  rem  is  that  by  which 
we  seek  our  property  which  is  possessed  by  another, 
and  is  always  sgainst  him  who  possesses  the  pro- 
perty.    Dig.  44.  7.  25;  Bracton,  102. 

In  republicd  marimi  conaervanda  aunt  Jura  belli. 
In  the  state,  the  laws  of  war  are  to  be  greatly  pre- 
served.    Coke,  2d  Inst.  58. 

In  reatitutionemf  non  in  poenam,  haerea  auceediU 
The  heir  succeeds  to  the  restitution,  not  the  penalty. 
Coke,  2d  Inst  1^8. 

In  reatitutionibua  henigniaaima  interpretatio  fa- 
cienda  eat.  The  most  favorable  oonstruetion  is  to 
be  made  in  restitutions.     Coke,  Litt.  112. 

In  aatiafactionibua  non  permittitur  ampliua  Jieri 
quam  acmel  fadum  eat.  In  payments,  more  must 
not  be  received  than  has  been  received  once  for  alL 
9  Coke,  53. 

In  atxpulationibua  cikm  quaeritnr  quid  actum  ait 
verba  contra  atipulatorem  interpretanda  auut.  In 
contracts,  when  the  question  is  what  was  agreed 
upon,  the  terms  are  tti  be  interpreted  against  the 
party  offering  them.  Dig.  45. 1.  .38. 18.  Chancellor 
Kent  remarks  that  the  true  principle  appears  to  be 
"to  give  the  contract  the  sense  in  whiclk  the  person 
making  the  promise  believes  the  other  party  to 
have  accepted  it,  if  he  in  fact  did  so  understand 
and  accept  it."  2  Kent,  Comm.  7th  ed.  721 ;  2 
Day,  Conn.  281;  1  Duer,  Ins.  159,160;  Broom, 
Max.  3d  Lond.  ed.  534;  Dig.  45.  1.  38.  |  18. 

7m  atipulationibua  id  tempua  apectatur  quo  contra- 
kimua.  In  agreements,  referenoe  is  had  to  the  time 
at  which  they  were  made.    Dig.  50.  17.  144.  1. 

In  auo  quiaque  negotio  kabetior  eat  qttam  in  alieno» 
Every  one  is  more  dull  in  his  own  business  than 
in  that  of  another.     Coke,  Litt.  377. 

In  teatnmentia  pleniua  teatatnria  intentiontm  seni- 
toifivr.  In  te'Maments,  we  should  seek  diligently 
the  will  of  the  te8tat«>r.  But,  says  Dodderidga,  C.  J., 
"this  is  to  be  observed  with  these  two  limitations: 
1st,  his  intent  ought  to  be  agreeable  to  the  rules  of 
the  law ;  2d,  his  intent  ouftht  to  be  eoJleoted  out  of 
the  words  of  the  will."  3Bttlstr.  103;  Broom,  Max. 
3d  Lond.  ed.  404. 

In  teatameniia  pleniua  wfluniatea  teetanlium  ti 
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pretantur.  In  teftunentoi  the  will  of  tb«  testator 
■hoald  be  liberally  eoii»trued.  That  is  to  say,  a 
will  shall  reoeiTe  a  more  liberal  oonstmetion  than 
its  strict  meaning,  if  alone  eonsideredy  would  per- 
mit. Dig.  60.  17.  12 ;  Cujue.  ad  (oe.  cited  3  Po- 
Ihiery  Pand.  46 ;  Broom,  Max.  3d  Lond.  ed.  507. 

In  toto  et  part  eonituetur,  A  part  is  included  in 
the  whole.     Dig.  M).  17.  113. 

In  ^aditionibus  teriptorum  chartamm  turn  qmod 

'  dictnm  ft,  §ed  quod  gtttum  /actum  ett,  inapfcitur. 

In  the  delirery  of  writings  (deeds),  not  what  is 

said  but  what  is  done  is  to  be  considered.    9  Coke, 

137. 

.  In  veram  quauHtatam  jidtjvmnr  teneatuTf  nui  pro 
etrtd  quantitate  aeeewtV.  Lot  the  surety  be  holden 
for  the  true  quantity  unless  he  agreed  for  a  certain 
quantity.     17  Mass.  597. 

In  verbit  non  verba  ted  r«t  et  ratio  qnmrenda  eet. 
In  words,  not  tho  words,  but  the  thing  and  tho  mean- 
ing is  to  be  inquired  alter.     Jenk.  Cent.  Cas.  132. 

In  voeibun  vidfrnhtum  non  d  quo  aed  ad  quid 
nuHoiur,  In  disconrses.  it  is  to  be  seen  not  frtim 
what,  but  to  what,  it  is  advanced.  EUesmere,  Postn. 
62. 

Ineendium  mre  alieno  non  eruit  debitorttm,  A  fire 
does  not  release  a  debtor  from  his  debt.  Code,  4. 
2.  11. 

Ineerta  pro  nulliue  habentnr^  Things  uncertain 
•are  held  for  nothing.     Dav.  33. 

Ineerta  quantitat  vitiat  actum.  An  uncertain 
quantity  viUated  the  act.     1  Rolle,  465. 

InciviU  €9t,  niei  tota  lege  proepectOf  una  aliqua 

fmrticula  eju»  propt>»itaj  judicarty  vet  retptmdere, 
t  is  improper,  unless  the  whole  law  has  been  ex- 
amined, to  give  jadgmont  or  advice  upon  a  view 
of  a  single  elause  of  it.  Dig.  1.  8.  24.  See  Hob. 
171a. 

Ineivile  ett  niwi  tota  »ententia  intpeetdf  de  aliqua 
parte  Judieare.  It  is  improper  to  pass  an  opinion 
on  any  part  of  a  sentence  without  examining  the 
whole.     Hob.  171. 

Inelimo  uniut  eet  exelueio  alteriua.  The  inclusion 
of  one  is  the  exclusion  uf  another.     1 1  Coke,  58. 

Incolaa  domictliuM  /acit.  Ri-siUonce  creates  do- 
micile. Arnold,  United  Ins.  Co.,  1  Johns.  Cas.  N. 
Y.  363,  366.     See  Domicilb. 

lueommodum  non  tolvit  arffumetitunu  An  incon- 
venience does  not  solve  an  argument. 

Ineorporalia  bello  non  adqm'runtur.  Things  in- 
corporeal are  not  acquired  by  war.  6  Manle  A  S. 
104. 

Inde  datm  leges  ne  fortior  omnia  poteet.  Laws 
were  made  lest  the  stronger  should  have  unlimited 
power.     Dav.  36. 

Indefinitum  mquipollet  univereali.  The  undefined 
is  equivalent  to  the  whole.     1  Vcntr.  368. 

ludefinitum  aupplet  locum  unirertalie.  The  un- 
defined supplies  the  place  of  the  whole.  4  Coke, 
77. 

Independenier  ee  kabet  ateecuratio  aviaggio  nan's. 
The  voyage  insured  is  an  independent  or  distinct 
thing  from  the  voyage  of  the  ship.  3  Kent,  Comm. 
318,  n. 

Index  animi  eermo.  Speech  is  the  index  of  the 
mind. 

Jneeee  poteet  donationif  modue,  conditio  tive  eauea: 
ut  modue  eet;  si  conditio/  quia  cavea.  In  a  gilt 
there  may  be  manner, condition, and  cause:  as  («0» 
introduces  a  manner;  if  («t),  a  condition;  because 
iqHia)f  a  cause.     Dy.  138. 

In/ane  non  multum  a  furioeo  dietat.  An  infant 
does  not  differ  much  from  a  lunatic.  Braoton,  1. 
8,  c.  2,  3  8 ;  Dig.  50. 17.  5.  40 ;  1  Story,  Eq.  Jur.  H 
223,  224,  242. 

Infinitum  in  jure  reprohatur.  That  which  is  in- 
finite or  endless  is  reprehensible  in  law.    9  Coke,  45. 

Iniquieeima  pax  eat  anteponenda  juntiaitimo  bello. 
Tho  most  unjust  peace  is  to  be  preferred  to  the 
inUti  war.    18  Wend.  N.  T.  257,  306. 


Jniquum  eat  alioa  permittare,  alioa  inhibere  mer- 
eaiuram.  It  is  inequitable  to  petmit  some  t4»  trad* 
and  to  prohibit  others.     Coke,  3d  Inst.  Ibl. 

Jniquum  eat  aliquem  ret  aui  eaae  judicem*  It  ia 
unjust  for  any  one  to  be  Judge  in  his  own  oausa. 
12  Coke,  13. 

IniquuM  eet  ingenuia  kominibua  non  aaae  liberum^ 
remm  auarum  alienationem.  It  is  against  equity 
for  freemen  not  to  have  the  free  disposal  of  their 
own  property.  Coke,  Litt.  223.  See  1  BouTier, 
Inst.  nn.  455,  460.     • 

injuria  jil  ei  cut  convieium  dictum  esl,  ntl  de  eo 
factum  carmen  famoaum.  An  ii^ury  is  done  to 
him  of  whom  a  reproachful  thing  is  said,  or  con- 
cerning whom  an  infamous  song  is  made.  9  Coke, 
60. 

Injuria  non  excuaat  injnriam,  A  wrong  does  not 
excuse  a  wrong.  Broom,  Max.  3d  Lond.  rd.  !^47, 
343,  349;  11  Exch.  822;  15  Q.  B.  276;  6  Ell.  k  B. 
76;  Branch,  Princ. 

Injuria  mm  praeaumitur.  A  wrong  is  not  pre- 
sumed.    Coke,  Litt.  232. 

Injuria  propria  mm  cadet  in  benejieium  fadtntia. 
No  one  shall  profit  by  his  own  wrong. 

Injuatum  eatf  niai  tota  lege  iir«pecfc,  de  und  aliqnd 
ejua  partieuld  propnaitd  jndicare  vel  reapondere.  It 
is  unjust  to  give  Judgment  or  advice  concerning 
any  pnrticular  clause  of  a  law  without  having  ex- 
amined the  whole  law.     8  Coke,  117  6. 

Inaanua  eat  qui,  abjectd  ratione,  omnia  cum  ta*- 
petu  et  furore  J'acit,  He  is  insane  who,  reason 
being  thrown  awny,  does  every  thing  with  violence 
and  rage.    4  Coke,  128. 

tnatana  eat  Jinia  uniua  temporia  et  prtncipivm 
alteriua.  An  instent  is  the  end  of  one  time  and 
the  beginning  of  another.    Coke,  Litt.  185. 

Intentio  caeca  mala,  A  hidden  intention  ia  bad. 
2  Bulstr.  179. 

Intentio  iuaervire  debet  legibua,  non  Ugea  intent 
tioni.  Intentions  ought  to  be  subservient  to  the 
laws,  not  the  laws  to  intentions.     Coke,  Litt.  314. 

Intentio  mea  imponit  nomen  operi  m«o.  My  intent 
gives  a  name  to  my  act.     Hob.  123. 

Inter  alia^  eauaaa  ncquiaitionea  magna,  celebria, 
et  famoaa  eat  cauaa  donatitmia.  Among  other  me- 
thods of  acquiring  property,  a  great,  much^used, 
and  celebrated  method  is  that  of  gift.     Braeton,  1 1. 

Inter  alioa  rea  geataa  aliia  mm  poaae  praejudirium 
facere  aaepc  eonatitutum  eat.  It  has  been  often  set- 
tled that  things  which  took  place  between  other 
parties  cannot  prejudice.     Code,  7.  60.  1.  2. 

Interdum  ertuit  ut  exceptio  quae  prima  facie  jnata 
ffidetur,  tamen  iuiqui  noceat.  It  sometimes  hap- 
pens that  a  plea  which  seems  primd  facie  Just, 
nevertheless  is  injurious  and  unequal.  Inst.  4.  14 ; 
4.  14.  1.  2. 

Intereat  reipubliem  ne  maleficia  remaneant  «in- 
punita.  It  concerns  the  commonwealth  that  crimes 
do  not  remain  unpunished.    Jenk.  Cent.  Cas.  SO,  31. 

Intereat  reipubiicat  ne  ana  quia  mali  utatnr.  It 
concerns  the  republic  that  no  one  misuse  his  pro- 
perty.    6  Coke,  36. 

Intereat  reipuhVcat  quod  hominea  tonaentntur.  It 
eoneems  the  commonwealth  that  we  be  preaerred. 
12  Coke,  02. 

Intereat  reipubliem  rea  judicataa  aoa  reacindi.  It 
concerns  the  commonwealth  that  things  adjudged 
be  not  rescinded.    See  Res  Judicata.. 

Intereat  reipubliem  awprema  kominum  icatamenta 
rata  kaberi.  It  concerns  the  commonwealth  that 
men's  last  wills  be  sustained.     Coke,  Litt.  236. 

Intereat  reipubliem  ut  careerea  aint  in  tuto.  It  con- 
cerns the  commonwealth  that  prisons  be  aeeure. 
Coke,  2d  Inst.  589. 

Intereat  reipubliem  «t  pam  4n  regno  tonaervetarr, 
et  quatannque  pad  adraraentur  providi  darlinentnr. 
It  benefits  the  state  to  preserve  peace  in  the  king- 
dom, and  to  prudently  decline  wliateTer  is  adTwaa 
to  it    Coke,  2d  Inst  168. 
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hUrmi  rmpHUiem  ut  quoiibet  re  ntd  bene  utatur. 
It  ooAeeraa  tn«  eommoDwealth  that  every  one  use 
Ui  propefty  properly.     6  Coke,  87. 

JuUrtH  rtipublivm  uieitfiwe  liiium.  It  eonoenis 
Um  eoBBioiifrealth  that  there  be  a  limit  to  Utiga* 
tioa.    Coke,  Litt.  SOS. 

Jmlerprelare  et  emtc€trdare  legee  Itgibue  ett  opH- 
wuu  imterprttoMdi  modue.  To  interpret  and  recon- 
cile laws  ae  that  they  harmoniie  is  the  best  mode 
«f  eoDstmotion.    8  Coke,  169. 

JmUrpreteUio  Jlemdm  ett  «<  rea  magU  imteat  quam 
ptrtau  Both  a  eottstruetion  is  to  be  made  that 
tiw  sebjeot  may  have  an  effect  rather  than  none. 
Jeak.  Cent  Cas.  108. 

Jnt^rpretalio  iaiie  ambigttie  eemptr  Jienda  eat,  ut 
eritHur  taeoMeeaieiM  et  abeurdum.  In  ambignoua 
tbiags,  aueh  a  eonatruction  should  be  made,  that 
what  is  ineonvenient  and  absurd  may  be  avoided. 
Coke,  4th  laai.  328. 

htemtpHo  nutUipUx  woe  toUit  prteeertptionem 
•mel  obtentam.  Repeated  interruptions  do  not 
defeat  a  preaeription  once  obtained.  Coke,  2d  Inst 
65-L 

JwUatatme  deeedit,  qni  out  omnino  teatemtentum  non 
feeit  mtU  mom  juri  feeit^  nut  id  quod  /eeerat  rvptnm 
irritname  /adrnw^  evf,  out  nemo  ex  en  haeree  exatitit. 
He  diae  inteetate  who  either  haa  made  no  will  at 
all  or  haa  not  made  it  legally,  or  whoae  will  which 
he  bad  made  haa  been  annulled  or  beeome  ineffect- 
nal,  or  from  whom  there  ia  no  living  heir.  Inat.  3. 
1.  pr.;  Dig.  38.' 10. 1;  60.  16.  64. 

lamtilia  Inhor,  et  aiue  /ntetu,  non  eat  effeetua  legia, 
Useleaa  labor  and  without  fhiit  ia  not  the  effect  of 
law.    Coke,  Litt.  127;  Wingate,  Max.  S8. 

Intemieme  iibellum  fnmoaum  et  non  eorrumpena 
pHmitur,  He  who  finda  a  libel  and  doea  not  deatroy 
it,  ia  puniahed.     F.  Moore,  813. 

Ineito  ben^-^fieium  fi<m  datnr,  "So  one  ia  obliged 
te  aoeept  a  benefit  against  his  conaent.  Dig.  60. 
17.  €0;  Broom,  Max.  Sd  Lend.  ed.  625.  But  if  he 
doea  not  diseeat,  he  will  becunaidered  aa  asaentlng. 
Eae  AssBiTT.    \ 

Ipam  Ugee  enptunt  ut  Jure  r^ffantnr.  The  laws 
tbeoiaelves  desire  that  they  should  be  governed  by 
fight.    Coke,  Litt.  174  b,  quoted  from  Cato. 

Ira  /uror  brevSa  eat.  Anger  is  a  short  insanity. 
iWead.K.  ¥.336,355. 

Iia  lex  eeripta  eat.  The  law  is  so  written.  26 
Barb.  K.Y.  374,380. 

Ita  enaper  fiat  rtlatio  ut  ualeot  di»poaitio.  Let 
tbe  relation  be  so  made  that  the  diapoaition  may 
itaad.    6  Coke,  76. 

Jtereatfue  eundi^  mnbufandi  hominfaf  non  etiam 
jtmemtaum  agemdi  vel  vektemlmnt.  Iter  is  the  right  of 
going  or  walking,  and  does  not  include  tbe  right 
of  driving  »  beast  of  burden  or  a  carriage.  Coke, 
Litt  50  a;  Inst  2.  S.  pr.;  1  Mack.  Civ.  Law,  343, 
{314. 


aeqmitntem^  aemper  apeetnre  debet.  A  Judge 
eegbt  always  Ut  regard  equity.    Jenk.  Cent.  Ca«.  45. 

Judex  amte  oemloa  aaquitalem  aemper  haltere  debet, 
A  judge  ought  always  to  have  equity  before  his 
cyea.    Jenk.  Cent  Cas.  58. 

Jmdeaa  bmme  mikil  ex  arbitrfe  auo  /aeiatf  meo  pro- 
pneitiamm  doefeatieaerofuntatia,  aed  juxta  le'fea  etfura 
ftrommmeieL  A  gnod  Judge  ahonld  do  nothing  I'mm 
kia  owm  arbitrary  will,  or  from  the  dictatea  of  his 
private  wishes ;  but  he  should  pronounce  according 
to  law  and  Jnstiee.     7  Coke,  27  a. 

Jmdex  dammatur  cum  mocena  abattlvitur.  The  Judge 
iseaadcmned  when  the  guilty  are  acquitted. 

Jmdex  debet  jmdiretre  aeeHmdum  allegata  etprobateu 
Tbe  JedTU  ou^t  to  deeide  according  to  the  allega- 
tions and  tbe  proofii. 

JmdeK  eat  hat  loqueme.  The  Judge  is  the  speaking 
law.    7  Coke,  4  a. 

Jade^  habere  dtbet  duoa  anha^  anfem  anpifptiae,  ne 
ak  imaipidma,  et  aalem  eonaeientiat,  ne  ait  diabolua,   A 


Judge  ahould  have  two  aalta :  the  salt  of  wisdom, 
lest  he  be  insipid ;  and  the  salt  of  conscience,  lest 
he  be  devilish.    Coke,  3d  Inat  147. 

Judex  non  poteat  eaae  teatia  in  proprid  eatiad.  A 
Judge  cannot  be  a  witness  in  his  own  cause.  Coke, 
4th  Inst  279. 

Judex  non  poteat  iujuriam  aibi  datam  punire.  A 
Judge  cannot  puniah  a  wrong  dune  to  himself.  12 
Coke,  114. 

Judex  non  reddit  pUta  quam  quod  petena  ipae  re^ 
quirit.  The  Judge  doea  not  give  more  than  the 
plaintiff  demands.    2  Inat  286,  case  84. 

Judieandum  eat  legibua  non  exenrplia.  We  are  .to 
Judge  by  the  laws,  not  by  examples.  4  Coke,  ZZ 
b;  4  Sharswood,  Blackst  Comm.  405 ;  19  Johns. 
N.  Y.  513. 

Juditea  non  tenentur  exprimere  cauaam  aentemtim,. 
auae.    Judges  are  not  bound  to  explain  the  reason 
of  their  sentence.    Jenk.  Cent.  Caa.  75. 

Judiei  officium  auum  exeedenti  non  paretur.  To 
a  Jud^e  who  exceed  a  his  office  or  Jurisdiction  no 
obedience  is  due.    Jenk.  Cent  Cas.  139. 

Judiei  aatia  pcena  eat  quod  Deum  habet  ultorem.  It 
is  punishment  enough  for  a  Judge  that  he  is  respon- 
sible to  God.     1  Leon.  295. 

Jwiieia  in  eurid  regie  non  adnihilentwTj  aed  atent 
in  robore  auo  quouaqueper  errorem  aut  attinvtum  ad~ 
nullentur.  Judgments  in  the  king'a  courts  are  not 
to  be  annihilated,  but  to  remain  in  force  until  an- 
nulled by  error  or  attaint    Coke,  2d  Inat  539. 

Judicia  in  deliberationibua  erebro  matureacuntt  im 
aeeeterato  proeeaau  nunqunm.  Judgmenta  frequently 
become  matured  by  deliberation,  never  by  hurried 
proceaa.     Coke,  3d  Inat  210. 

Judicia  poateriora  aunt  in  lege  fortiora.  The  lat- 
ter deciaiona  are  stronger  in  law.     8  Cuke,  97. 

Judieia  aunt  tanquam  juria  dicta,  et  pro  veritate 
accipiuntur.  Judgments  are,  as  it  were,  the  dicfa 
or  aayings  of  the  law,  and  are  received  as  truth; 
Coke,  2d  Inst  537. 

Judieiia  poaterioribua  fidea  e^  adhibenda.  Faith 
or  credit  is  to  be  given  to  the  later  decisions.  IS 
Coke,  14. 

Judicia  eat  in  pronnntiando  aequi  regulam,  except 
titme  non  probatd.  The  Judge  in  hia  deciaidU  ougnt 
to  follow  the  rule,  when  the  exception  ia  not  proved. 

Judicia  eat  Judicnre  aecundum  allegata  et  probata, 
A  Judge  ought  to  decide  according  to  the  allega-^ 
tiona  and  proofa.     Dyer,  12  a;  Halkera,  Max.  73. 

Judicia  eat  jtia  dicere  non  dare.  It  \»  the  duty  of 
a  Judge  to  declare  the  law,  not  to  enact  it  Lofft, 
42. 

Judicia  officium  eat  opua  did  in  die  auo  perficerei 
It  ia  the  duty  of  n  Judge  to  ftniah  the  work  of  each 
day  within  that  day.     Dy.  12. 

Judicia  officium  eat  ut  rea  ita  tempora  rervm  q^tae- 
rere,  quaeaito  tempore  tutua  eria.  It  ia  the  duty  of  a 
Judfre  to  inquire  the  timca  of  thinga,  as  well  aa  into 
things;  by  inquiring  into  the  time  you  will  be  tafe. 
Coke,  Litt  171. 

.  Judicium  a  non  auo  Judiee  datum  nuUiue  eat  mo- 
menti,  A  Judgment  given  by  an  improper  Judge  is 
of  no  moment  10  Coke.  76  i;  2  Q.  B.  1014;  13 
iV.  143;  14  Mees.  A  W.  Exch.  124;  11  Clark  A  F. 
Hou.  L.610. 

Judicium  eat  quaai  Juria  dictum.  Judgment  is  as 
it  were  a  saying  of  the  law.     Cike,  Litt  168. 

Judicium  non  debet  eaae  illuaorium,  auum  effeetum 
habere  debet,  A  Judgment  ought  not  to  be  illu-' 
sory,  it  ought  to  hare  its  proper  effect  Coke,  2d 
Inat  341. 

Judicium  redditur  in  invitum,  in  praeaumption^ 
legia,  tn  presumption  of  law.  a  Judgment  is  given 
again  ft  inclination.    Coke,  Litt  248  h,  314  6. 

Judicium  aemper  pro  veritate  aecipitur.  A  Judg- 
ment is  always  taken  for  truth.  Coke,  2d  Inat  380; 
17  Maaa.  237. 

JuMcfa  juvanU  Things  Joined  have  effect  II 
East,  220. 
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Jura  eecUtioMtiea  limitata  •uni  infra  limitet  tepa- 
ratoB,  EcolMiastioal  laws  are  limited  within  sepa- 
rate bounds.    3  Bulstr.  53. 

Jura  todem  wodo  dtttituuntur  quo  e€rti9t%tuumtur. 
Laws  are  abrogated  or  repealed  by  the  same  means 
by  which  they  are  made.  Broom,  Max.  3d  Load, 
td.  785. 

Jura  naturm  tuiU  immutahilia.  The  laws  of  nature 
are  unchangeable.  Branch,  Pxino. ;  Oliver,  Forms, 
66. 

Jura  publica  ante/erenda  privntU.  Public  rights 
are  to  be  preferred  to  private.     Coke,  Litt.  130. 

Jwa  publica  tx  privato  promiteui  decidi  uon  de- 
bent.  Public  rights  ought  not  to  be  decided  pro- 
miscuously with  private.     Coke,  Litt.  ISl  5. 

Jura  retfia  tpecialia  non  concedunlur  per  generalia 
verba.  The  special  rights  of  the  king  are  nut 
grunted  by  general  words.    Jenk.  Cent.  Cas.  103. 

Jura  eantfuinit  mdlo  jure  civili  dirtnii  poeetmt. 
The  right  of  blood  and  kindred  cannot  be  destroyed 
by  any  civil  law.  Dig.  50.  17.  9;  Bacon,  Max. 
Re;;.  1 1 ;   Broom,  Max.  3d  Lend.  ed.  474. 

Juramentum  e$t  iudivwibile^  et  uoa  eet  admittendutn 
in  parte  verum  et  in  parte  faham.  An  oath  is  indi- 
visible; it  is  not  to  be  held  partly  true  and  partly 
false.     Coke,  4th  Inst.  274. 

Jurare  eat  Deum  in  te»tum  voearef  et  e»t  actut  di- 
ffini  cultue.  To  swear  is  to  call  Qod  to  witness,  and 
is  an  act  of  religion.  Coke,  3d  Inst.  165.  See  3 
Boovier,  Inst.  3130,  note;  1  Bentham,  Ev.  376, 
371,  note. 

Jarnto  ereditur  in  judicio.  He  who  makes  oath 
11  to  be  believed  in  Judgment     Coke,  3d  Inst  79. 

Jitratoree  debent  eaite  victuif  ntffirientea  et  nu'mie 
euepecti.  Jurors  ought  to  be  neighbours,  of  suffi- 
cient estate,  and  free  from  suspicion.  Jenk.  Cent 
Cas.  141. 

Juratoree  eunt  judieee  faeti.  Jurors  are  the  judges 
of  the  facts.    Jenk.  Cent  Cas.  63. 

Jure  natura  mquum  eet,  neminem  cum  alteriwt  d«- 
trimentOf  et  injurid  fieri  iocupletiorem.  According 
to  tbo  laws  of  nature,  it  is  just  that  no  one  should 
be  enriched  with  detriment  and  injury  to  another, 
i,e.  at  another's  expense.     Dig.  50.  17.  200. 

Juri  non  eet  eowionum  quod  aliquie  aeceaioriue  in 
curid  regie  convincutur  anteqiutm  alfquie  de  facto 
fuerit  altinclua.  It  is  not  consonant  to  justice  that 
any  accessory  should  be  convicted  in  the  king's 
court  before  any  one  has  been  attainted  of  the  fuct 
Coko,  2d  Inst  183. 

Juris  effectus  in  exectUione  conaietit.  The  elTer^t 
of  a  law  consists  in  the  execution.  Coke,  Litt 
889  b, 

Juriadictio  eat  poteataa  de  publico  introducta,  crtm 
neceaaitate  juria  dicendi.  Jurisdiction  is  a  power 
introduced  for  the  public  good,  on  account  of  the 
necessity  of  dispensing  justice.     10  Coke,  73  a, 

Juriaprudentia  eat  din»aruM  atque  humanartim 
rerum  wttitia;  juati  atque  injnali  acientia.  Jurispru- 
dence is  the  knowledge  of  tnings  divine  and  human ; 
the  sciencoof  the  ju«t  and  tho  unjust.  Dig.  1. 1.  10. 
2 ;  Inst  1.  1.  I ;  Bracton,  3 ;  8  Johns.  N.  Y.  290, 
295. 

Juriaprudentia  legia  communia  Any  lite  eat  aeientia 
aocialia  et  copioaa.  The  jurisprudence  of  the  com- 
mon law  of  England  u  a  science  sociable  and  copi- 
ous.   7  Coko,  28  a, 

Jua  aeereacendi  inter  mercatorea  locum  non  habetf 
pro  benefieio  commereii.  The  right  of  survivorship 
does  not  exist  nmons;  merchants,  for  the  benefit  of 
commerce.  Coke,  Litt  182;  1  Bouvier,  Inst  n. 
682. 

Jua  aeereacendi  praefertur  oneribua.  The  right  of 
survivorship  is  preferred  to  incumbrances.  Coke, 
Litt.  185. 

Jua  aeereacendi  prafertur  nltimm  voluntati.  The 
right  of  survivorship  is  preferred  to  a  last  will. 
Coke,  Litt  135  b. 

Jua  civile  eat  quod  aibi  populua  conatituit.     The 


civil  law  is  what  a  people  eitablishei  for  itaelC. 
Johns.  N.  Y.  424,  426. 

Jua  deactndilf  et  non  terra,  A  right  deiccndii^ 
the  land.    Coke,  Litt  345. 

Jua  dicere,  et  nou  iua  dare.  To  declare  the  law, 
not  to  make  it  7  Term,  696;  Arg.  10  Johns.  N. 
Y.  566 ;  7  Exeh.  543 ;  2  Ed.  Ch.  29 ;  4  C.  B.  ^60» 
561 ;   Broomy  Max.  3d  Lend.  ed.  140. 

Jua  dicere,  non  jua  dare.  To  declare  the  law,  not 
to  miike  it     10  Johns.  N.  Y.  563,  566. 

Jua  eat  are  boni  et  aeqvi.  Law  is  the  scienee  of 
what  is  good  and  just    Dig.  1.  1.  1.  1. 

Jua  e«t  Morma  recti;  et  quicquid  eat  contra  nonnam 
recti  et(t  injuria.  The  law  is  the  rule  of  right;  and 
whatever  is  contrary  to  the  rule  of  right  is  an  in- 
jury.    3  Bulstr.  313. 

Jua  et  fraua  nunquam  eohabitauL  Bight  mad 
fraud  never  live  together. 

Jua  ex  injuria  non  oritur,  A  right  cannot  ariaa 
from  a  wronj^.    4  Bingh.  639. 

Jua  in  re  inhmrit  otaibua  vafifrvctuarii,  A  right 
in  the  thing  cleaves  to  the  person  of  the  vaufriia- 
tuary. 

Jua  naturale  eat  quod  apud  kominea  eandam  habait 
potentiam.  Natural  right  is  that  which  baa  the 
same  force  among  all  men.    7  Coke,  12. 

Jua  nee  infiecti  yrutidj  nee  franyi  potentidf  mec 
adulterari  peeunid  poteal;  quod  ai  non  mudo  uppre^ 
aum^  aed  deaertum  uut  ncgliyt  ntid  naaervatum  fuerii, 
nihil  eat  quod  quiaquam  ae  habere  eertuMty  aut  d  patr9 
acrtpturumj  aui  libeiia  eaae  refieturvm,  arbitrehur. 
Favor  ought  not  to  be  able  to  bend  justice,  power 
to  break  it,  nor  money  to  eormpt  it ;  for  not  only 
if  it  be  overborne,  but  if  it  be  abandoned  er  negli- 
gently observed,  no  one  cnn  think  that  he  holds 
any  thing  securely,  or  thnt  he  will  inherit  any  thing 
from  his  father,  or  be  able  to  leave  any  thing  to  his 
children.     Cic. 

Jua  non  hahent*,  tnU  non  paraHnr,  It  is  safe  not 
to  obey  him  who  has  no  right     Hob.  146. 

Jua  publicum  privntorum  pact! a  mutari  non  poteaL 
A  public  right  cannot  be  changed  by  agreement  of 
private  parties. 

Jua  quo  uniceraitntea  utuntur,  eat  idem  qnod  habemi 
privatf.  The  law  which  governs  eorporatiiins  is  the 
same  which  governs  individuals.     16  Maes.  44. 

Jiu  reapicit  aequitatem.  Law  regards  equity. 
Cuke,  Litt  24  b;  Broom,  Max.  3d  Lend.  ed.  143; 
17  Q.  B.  292. 

Jwa  auperveniena  auctori  aecreaait  aneeeaanri,  A 
right  growing  to  a  possessor  accrues  to  a  sueccasor. 
Dalkers,  Max.  76. 

Jua  veudit  quod  vaua  approbarit.  The  law  dis- 
penses what  use  has  appro led.  EUecmero,  Posta. 
^5. 

Juafurandi  forma  verbia  differt,  re  eomnnit/  iuna 
enim  aenaum  habere  debet,  ut  Deue  invocetur.  The 
form  of  taking  an  oath  differs  in  language,  agrees 
in  meaning;  for  it  ought  to  have  this  sense,  that 
the  Deity  is  invoked.     Qrotlns,  b«  2,  e.  1^3,  s.  10. 

Juiyurandum  inter  alioa  factum  nee  noeere  ncepri^* 
deaae  debet.  An  oath  made  in  another  ean»e  ought 
neither  to  hurt  nor  profit.     Coke,  4th  Inst  279. 

Juatir.ia  eat  virtue  excallena  el  AUiaaimo  €f*nipla-' 
cena.  Justice  is  an  exoellent  virtue  and  pleasiug  to 
the  Most  High.     Coke,  4th  Inst.  58. 

Juatitia  debet  eaae  LIBERA,  quia  nihil  iniquiua  ee- 
nali  Juatitid;  PLBMA,  quia  juatiiia  mm  debet  ciaudi" 
oare;  at  CRLBR18,  quia  dilatio  eat  quaedam  negaiio^ 
Ju-^tice  ought  to  be  uuboughtf  beoaufo  nothing  ia 
more  hateful  than  venal  justice;  full,  for  jnstioo 
ought  not  to  halt ;  and  quick,  for  delay  is  a  kind  of 
denial.     Coke,  2d  Inst  56. 

Juatitia  eet  ronatana  et  perpttua  voluntaa  jua  9umm 
cuique  tribuendi.     Inst  11.  pr. ;    Dig.  1.  1.  10. 

Juatitid  firmatttr  attlium.  By  justice  the  throne  ia 
established.     Coke,  3d  Inst.  140. 

Jutttitia  nemini  netfandn  eat.  Justiee  is  to  be  denied 
to  none.    Jenk.  Cent  Cas.  178. 
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Jtitiitia  nam  et#  neganda,  non  dfffnvnda,  Justioe 
ii  Bofc  to  be  deaied  nor  delAjod.  Jonk.  CoiiL  Cas.  70. 

Jutiida  nam  novit  pafrem  nee  matrtat,  tolwm  veri- 
tmtem  tpaeia*  jiutiiia,  Jntttoo  knows  noitbor  father 
sor  BoUior,  justioo  looks  to  troth  4lon«.  1  Bulstr. 
IM. 

JuaNm  man  «sl  aliquem  autautttnm  mortunm  faeert 
hmttardmat,  qni  pro  iotd  titd  sud  pro  logiiimo  kabe- 
tar.  It  is  not  jost  to  make  a  bastard  after  his  death 
one  elder  bom  who  all  bis  life  has  been  aeooonted 
legiOaiate.    8  Coke^  101. 

Vohligation  eaiie  4Miii«e,  on  enr  unefan—e  cant,  ou 
nr  eeiiM  iUieit€,  ne  pent  avoir  aucMn  «ff^t.  An  obli- 
f  ttian  without  oonsideration,  or  upon  a  false  oonsi- 
deratioa  (which  fsils),  or  upon  unlawful  oonsidera- 
tion,  eaoDot  have  any  effect  Cod.  3.  3»  4 ;  Chitty, 
Cootr.  10th  Am.  ed.  25,  note. 

L'om  U  ley  dome  ckoee,  la  ceo  done  remedie  nvtner 
c  oco.  Where  the  law  gives  a  right,  it  gives  a 
resiedy  to  reoorer.     2  Bolle,  17. 

La  con»eienee  e»t  la  pine  ekftngoante  dee  riylee, 
Coosoienee  in  the  most  changeable  of  rules. 

Ln  Uy/m»our^  la  vie  d*un  home.  The  law  favors 
a  maa's  life.     Year  B.  Hen.  VL  51. 

Ln  ley  favour  Vinkoritanee  d^un  kome.  The  law 
(kvors  a  man's  inheritanee.  Tear  B.  Hen.  VI.  61. 

La  ley  voit  plue  toei  euffer  mm  mieekie/eque  un  tn- 
«oiiM»t««ee.  The  law  would  rather  suffer  a.mis- 
shief  than  an  ineonvenienoe.    Littleton,  {  231. 

Lain  eulpa  Atlo  mquiparatur.  Gross  negligenoe 
ii  eqeal  to  frand. 

Lam  couetruetk  every  act  to  he  law/ul  token  it  etand- 
elh  indifferent  wketker  ii  be  lawful  or  not,  Wingate, 
Hsx.  101 ;  Finch,  Law ;  Coke,  b.  1,  e.  S,  n.  70. 

Lam  eometrmetk  tkinge  according  to  common  poeei- 
bility  or  infmudmwtU.    Wingate,  Max.  189. 

Lam  eometrmetk  tkimge  to  tke  beet,  Wiogate,  Max. 
193. 

Law  eonetruetk  ikinqe  witk  equity  and  moderation, 
Wiagate, Max.  183;  Finch, Law;  Coke, b.  1, c 3, d. 

Lam  diefavoretk  impeuibilitiee,  Wingate^  Max. 
U&. 

Lam  die/asoreik  improhabilitiee,  Wingate.  Max. 
161. 

Lamfavaretk  ekarity.    Wingate,  Max.  135. 

Lamfaooreth  common  riykt     Wingate,  Max.  144. 

Lawfaeoreth  diUgemee,  and  tkerefore  katetk  folly 
•ed  neyligence,  Wingate,  Max.  172 ;  Finoh,  Law, 
k  1,  e.  3,  n.  70. 

Lam  faaartik  komor  and  order,  Wingate,  Max. 
199. 

Lam  favoretk  juetiee  and  rigkL  Wingate,  Max. 
141. 

.   Law  favoretk  l^fe,  liberty,  emd  dower.    4  Baoon, 
Works,  345. 

Law  favoretk  mutual  recompenee,  Wingate, 
Max.  100 ;  Finch,  Law,  b.  1,  e.  3,  n.  42. 

Law  fatoretk  poeeeeeion  wkere  Ike  riykt  ie  equaL 
Wingate,  Max.  US;   Finoh,  Law,  b.  1,  c.  3,  n.  36. 

Lam  favoretk  public  eommerce,  Wingate,  Max. 
193. 

Lam  favoretk  public  quiet,  Wingate,  Max.  200 ; 
Finoh,  Law,  b.  I,  c.  3,  n.  64. 

Law  favoretk  epeeding  of  men*e  caueee.  Win- 
gate,  Max«  175. 

Lam  favoretk  tkint/efortke  eommonwealtk,  Win< 
gate^  Max.  107 ;  Finch,  Law,  b.  1,  o.  3,  n.  53. 

Lam  favoretk  tru^faiik,  and  certainty.  Wingate, 
Max.  154. 

Lam  katetk  delayv,  Wingat^  Max.  176;  Finch, 
Law,  h,  1,  c.  3,  n.  71. 

Law  katetk  new  inventiane  and  innovatione,  Win- 
gate^ Max.  204. 

Lam  katetk  wronff,  Wingate,  Max.  146 ;  Finch, 
Law,  b.  1,  c  3,  n.  62. 

Lam  of  iteelf  prtfudicetk  no  man,  Wingate,  Max. 
148 ;  Finch,  Law,  b.  1,  c  3,  n.  63. 


Law  reapeetetk  matter  of  eubetance  more  tkan  mat- 
ter  of  eircumetance.  Wingate,  Max.  101 ;  Finch, 
Law,  b.  1,  c.  3,  n.  39. 

Law  reepeelctk  poeeibility  of  thinge,  Wingate, 
Max.  104;  Finch,  Law,  b.  1,  c.  3,  n.  40. 

Lam  reepectetk  tke  baude  of  nature,  Wingate, 
Max.  78;  Finch,  Law,  b.  1,  o.  3,  n.  29. 

Lfurful  tkinge  are  well  mixed,  unleee  a  form  of  Iftw 
oppoee.  Bacon,  Max.  Reg.  23.  **  The  law  givetk 
tkat  favour  to  lawful  acte,  that  although  they  be  ere' 
cuted  by  eeveral  authoritieVf  yet  the  whole  act  ie 
good."     Id.  ibid, 

Le  contrat  fait  la  lot.  The  contract  makes  the 
law. 

Le  ley  de  Diet*  et  le  leyde  terre  eont  tout  mn,  et  Fun 
et  Vautre  preferre  et  favour  le  common  et  publiqtte 
bieu  del  terre.  The  law  of  God  and  the  law  of  the 
land  are  all  one;  and  both  preserve  nnd  favor 
^e  commun  and  public  good  of  the  land.  Keilw. 
191. 

Le  ley  eet  le  plue  kaut  enheritanee  que  le  roy  ad, 
ear  par  le  ley,  il  meeme  et  toute  eee-  eitjete  eont  rutety 
et  ei  le  ley  ne  fuit,  nul  roy  ne  uul  enkeritance  eerra. 
The  law  is  the  highest  inheritance  that  the  king 
possesses;  for  by  the  law  both  be  and  all  his  sub- 
jects are  ruled;  and  if  there  were  no  law,  there 
would  be  neither  king  nor  inheritance. 

Le  ealut  du  pevple  eet  fa  euprime  toi.  Montcs. 
Bsprit  des  Lois,  I.  xxviL  oh.  23 ;  Broom,  Max.  3d 
Lond.  ed.  1. 

Leyatoe  violare  contra  Jue  gentium  eat.  It  is  con- 
trary to  the  law  of  nations  to  do  violence  to  am- 
bassnciors.     Branch,  Princ. 

Xe<7a(«m  morte  teetatorie  tantum  conflrmatur,  eieut 
donatio  inter  vivoe  traditione  eold.  A  legacy  Is 
confirmed  by  the  death  of  the  testator,  in  the  same 
manner  as  a  gift  from  a  living  person  is  by  delivery 
alone.     Dy.  143. 

Legotue,  regie  rice  fungitur  a  quo  deetinatur,  et 
koHorandue  eet  eicut  ille  cuj've  ricem  gerit.  An  am- 
bassador fills  the  place  of  the  king  by  whom  be  is 
sent,  and  is  to  be  honored  as  he  is  whose  place  he 
fills.    12  Coke,  17. 

Legem  enim  contractue  dat.  The  contract  makes 
the  law.    22  Wend.  N.  Y.  215,  233. 

Legem  terrm  amitteutee  petpetuam  infamim  notnm 
inde  meritd  iucurrunt.  Those  who  do  not  preserve 
the  law  of  the  land,  tLenoe  justly  incur  the  ineffuce- 
able  brand  of  infamy.     Cuke,  3d  Inst  221. 

Legee  Anglim  eunt  tripnrtitm  :  Jue  a^mmune,  con* 
euetudinee,  ae  decreta  comitiorvm.  The  laws  of 
England  are  threefold  :  common  law,  customs,  and 
decrees  of  parliament 

Legee  fgendi  ct  r*figendi  coneuetudo  eet  perieuln- 
eieeima.  The  custom  of  making  and  unmaking  laws 
is  a  most  dangerous  one.     4  Coke,  pref. 

Leyee  kumanm  naecuntur,  nivuntf  et  moriuntvr. 
Human  laws  are  bom,  live,  and  die.  7  Coke,  25 ; 
2  Atk.  674;  11  C.  B.  767 ;  1  Blackst.  Comm.  89. 

Legee  naturm  perfectitieimM  euut  et  immutabile*; 
kumani  vero  jurie  conditio  eeiuper  in  infnitum  decur- 
ritf  et  nihil  ett  in  eo  quod  perpetuo  etare  poeeit, 
Legee  humanm  naecuntur,  vivuut,  moriuntur.  1  he 
laws  of  nature  are  most  perfect  and  immutable; 
but  the  oottdition  of  hnmnn  law  is  an  unending 
succession,  and  there  is  nothing  in  it  which  can 
continue  perpetually.  Human  laws  are  born,  live, 
and  die.     7  Cuke,  25. 

Legee  non  verbie  eed  rehue  eunt  impoeitm.  Laws 
are  imposed  on  things,  not  words.     10  Coke,  101. 

Legee  poeterioree  prioree  coutrariae  ahrognnt. 
Subsequent  laws  repeal  prior  conflicting  ones.  3 
Rolle,  410;  11  Coke,  626,  6:^0. 

Legee  euum  ligent  latorem.  Laws  should  bind  the 
proposers  of  them.    Fleta,  b.  1,  e.  17,  {  11. 

Legee  vigilnntibue,  non  dormientibue  eubreniunL 
The  laws  aid  the  vigilant,  not  the  negligent  Fan- 
ning; Dunham;  5  Johns.  Ch.  122,  145;  Toole j 
Cook;   16  Uuw.  Pr.  142,  144. 
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Legfbtu  tumptit  detinentiituB^  lege  natnrie  vtendttm 
€»t.  When  laws  imposed  by  the  stale  fail,  we  must 
act  by  the  law  of  Duture.    2  Kollc»  298. 

Letjie  eowttmetio  non  facit  itijuriam.  The  oon- 
•truction  of  law  does  no  wrung.     Coke,  LitL  183. 

LeifU  Jiijeudi  et  ttfigendi  eonevetudo  perieuloeteH- 
ma  e»t.  The  custom  of  fixing  and  reflxing  (mak- 
ing and  annulling)  laws  is  most  dangerous. 

Leyie  iuterpretuHo  letjie  vim  ohtiuet.  The  eon- 
■truetion  of  law  obtains  the  force  of  law.  Branch, 
Prino. 

Leytt  mininter  non  tenetur,  in  exectitione  officii  mi, 
fwgtre  ant  retroeedere»  The  minister  of  the  law  is 
not  bound,  in  the  execution  of  his  ufficOi  either  to 
fly  or  retreat     6  Coke,  68. 

Layitlatorum  eet  vira  rojr,  rebue  et  non  verbief 
leyem  imponere.  The  voice  of  legislators  is  a  liriitg 
Toico,  to  impose  laws  on  things  and  not  on  words. 
lOCnke,  1U1.  , 

Legitime  impemntt  parere  neeeene  eet.  One  who 
eommands  lawfully  must  be  obeyed.  Jenk.  Cent. 
Cas.  120. 

Lee  fidione  naieeent  de  la  loi,  et  non  la  lot  eleefic' 
tione.  Fictions  arise  from  the  law,  and  not  law 
from  fictions. 

Lee  loie  ne  ee  eh  argent  de  pnnir  que  lee  aetione 
esrtfneuree.  Laws  do  not  undertake  to  punish  other 
than  outward  actions.  Pontes.  Es.  de  Lois,  b.  12, 
t.  1 1 ;   Broom,  Max.  3d  Lond.  ed.  279. 

Lex  rquitate  gnudet;  appetit  per/ertum;  eet  nor- 
ma recti.  The  law  delights  tn  equity;  it  covets 
perfection ;  it  is  a  rule  of  right.  Jenk.  Cent.  Cas. 
86. 

Lex  nliquondo  eequitur  efquitalem.  The  law  some- 
times follows  equity.     3  Wils.  119. 

Lex  Ant/lite  eet  lex  mieerirordiK.  The  law  of  Eng- 
land is  a  law  of  mercy.     Coke,  2d  Inst.  ^^15. 

Lex  Auglim  nou  patitur  ahenrdum.  The  law  of 
Engliind  does  not  suffer  an  absurdity.     9  Coke,  22. 

Lex  Amjlitt  niift^ufin  matrie  »ed  ermper  patrie 
coiiditfonem  imitari  jtartum  j'udirot.  The  law  of 
England  rules  that  the  offspring  shall  alwnys  fol- 
low the  condition  of  the  father,  never  that  of  the 
mother.     Coke,  Litt  123. 

Lex  Anglim  nunqHam  eiiie  parliamentn  mutari 
nittetit.  The  law  of  England  en n not  be  changed  but 
Dy  parliament.     Coke,  2d  Inst.  2 IS,  619. 

Ler  hfnejir.ialie  rei  c*minun'li  remedittm  prteefaU 
A  brnefioini  law  nffords  a  remedy  in  a  similar  case. 
Cuke,  2d  Inst.  689. 

Lex  eitine  tolerare  vuU  prirntvm  dnmnnm  quam 
publicum  malum.  The  law  would  raher  tolerate  a 
private  loss  than  a  public  evil.     Coke,  Litt.  152  b. 

Lex  de  futuro.  Judex  de  prtrterilo.  The  law  pro- 
Tides  for  the  future,  the  judge  for  the  past. 

Lex  dt'ftcere  won  potent  injuetitid  exhibendd.  The 
law  ought  not  to  fail  in  dispensing  justice.  Coke, 
Litr   197. 

Lex  dUfitionee  temper  erhorret.  The  law  always 
abhors  delay.    Coke,  2d  Inst.  240. 

Lex  eet  ab  mtemo.  The  law  is  ftt>m  everlasting. 
Br.nneh,  Prtnc. 

Lex  eet  dietamen  rotionie.  Law  is  the  dictate  of 
reason.    Jenk.  Cent  Cas.  117. 

Lex  eet  norma  recti.    Law  is  a  rule  of  right 

Lex  eet  ratio  eummOf  quae  jubet  quae  ennt  utilin  et 
nereeeariOf  et  conttaiia  prohibet.  Law  is  the  per- 
fection of  reason,  which  commands  what  is  useful 
and  necessary,  and  forbids  the  contrary.  Coke, 
Litt  319  b. 

Lex  eet  eanctio  eaneta^jubene  honeeta^  et  pmMbene 
Bontraria.  Law  is  a  sacred  sanction,  commanding 
what  is  right  and  prohibiting  the  eontrary.  Coke, 
Sd  Inst  587. 

Lex  eet  tutieeima  en»eief  eub  clypeo  legie  nemo  de- 
wipitur.  Law  is  the  safest  helmet;  under  the  shield 
of  the  law  no  one  is  deceive.    Coke,  2d  Inst.  56. 

lex  favet  doti.  The  law  favors  dowec  3^4 
Will.  IV.  0.  105. 


LexJIngit  ubi  enbeietit  aequitae.  Law  feigns  wbcra 
equity  subsists.    11  Coke.  90;  Branek,  Prine. 

Lex  inteudit  tieintan  ricini  facta  eeire.  The  law 
presumes  that  one  neighbor  knows  the  aciiona  of 
another.     Coke,  Litt.  78  5. 

Lex  judieat  de  rebue  neceeeario  faeiendie  quaeira 
ipea/actie.  The  law  judges  of  things  whien  must 
necessarily  bo  done  as  if  actually  dt  ne.  Branch, 
Prino. 

Lex  nec.eeeitatie  eet  lex  temporie,  i.e.  inetantie. 
The  law  of  neecsi^ity  is  the  law  of  time,  that  is,  time 
present     Hob.  159. 

Lex  neminem  eogit  ad  rana  een  inntilia  peragenda^ 
The  law  forces  no  one  to  do  vain  or  useless  tl.inga. 
Wingate,  Max.  600  ;  3  Bhar^wood,  Blackst  Comm. 
144;  2  Bingh.  m.c.  121  ;  13  East,  420;  7  Penn.  St 
206,  214;  3  Johns.  N.  Y.  598. 

Lex  neminem  cftgit  oetendere  quod  neecire pranenmi- 
tnr.  The  law  forces  no  one  to  make  known  what  bo 
is  presumed  not  to  know.    Loffr,  569. 

Lex  nemini  facit  iniuriam.  The  law  does  wrong 
to  no  one.     Branch,  Prino. 

Lex  nemini  operatvr  iniqwuntj  nemini  facit  t«;ai- 
riam.  The  lew  never  works  an  injury,  or  does  him 
a  wrong.    Jenk.  Cent.  Cas.  22. 

Lex  nil  foeit  fruetrOf  nil  jubet  fmetra.  The  law 
does  nothing  and  commands  nothing  in  vain.  3 
Bnlstr.  279;  Jenk.  Cent  Cas.  17. 

Lex  non  cogit  ad  impoeeibilia.  The  law  reqnirca 
nothing  impossible;  Coke,  Litt  231  b;  Hob.  96 ;  1 
Bonvier,  In^t  n.  851. 

Lex  non  curat  de  minimia.  The  law  does  not  ro- 
gard  small  matters.    Hob.  88. 

Ler  non  deceit  in  fuetitia  eribenda.  The  law  does 
not  fail  in  showing  justice.    Jenk.  Cent  Cas.  31. 

Lfx  non  favet  rvtie  delicatorum.  1  he  law  favora 
not  the  withes  of  (he  dainty.     9  Coke,  58  a. 

Lex  non  intettdit  aUquid  imptteeibile.  The  law 
intends  not  nny  thing  impossible.     12  C<  ke,  ^9  a. 

Lex  non  patitur  fractionee  et  divieionee  v/afwoi. 
The  law  suffers  no  fractions  and  divisions  of  estaton 
1  Coke,  87  ;    Brani  h,  Princ. 

Lex  tion  praec'pit  ivvtiUof  quia  inutilie  labor  etui- 
tue.  The  law  eommands  not  uselers  things,  becanro 
useless  labor  is  foolibh.  Coke,  Lilt.  197 ;  5  Cokei, 
89  a. 

Lex  non  reqttirit  reriflcare  quod  apparel  ewrtje. 
The  law  does  not  nquire  that  to  be  proved  which 
is  apparent  to  the  court    9  Coke,  54. 

Lex  pine  laudntur  quando  mtione  probatur,  Tho 
law  is  the  more  praifed  when  it  is  eonsonant  to 
reason.  3  Term,  146 ;  7  id,  252 :  7  Adolph.  A  E. 
657 ;   Broom,  Max.  3d  Lond.  cd.  151. 

Lex  pijeterinr  derogat  prioii.  A  prior  statu !• 
shall  give  place  to  a  later.  Maekcldey,  Civ.  Law, 
6 ;  Broom,  Max.  Sd  Lond.  ed.  27. 

Lex  proapivitf  non  rtmaicit.  The  law  looks  for- 
ward, not  oaekward.    Jenk.  Cent.*  Cat.  2^.    Bern 

RETROgPXCTlTn. 

Lex  ptinit  mendaciftm.  The  law  punishes  false- 
hood.    Jenk.  Cent  Cas.  15. 

Lex  rtjicit  nvpci/lua,  pugnanlia,  ineongrua,  Th« 
law  rejrcts  superfluous,  ooi.tradictory,  and  incon- 
gruous things.    Jenk.  Cent.  Can.  13.^.  140.  176. 

Lex  reprobat  moram.  The  law  disapproves  of 
delay. 

Lex  reapieit  aequitatem.  Law  regards  equity.  6oo 
14  Q.  B.  604,  611,  612. 

Lex  eemjier  dabit  remedivm.  The  law  will  always 
give  a  remedy.  3  Bouvier,  Inst  n.  2411;  Baoon, 
A^r.  Actione  in  General  (B);  Branch,  Prii  e  ; 
Broom,  Max.  3d  Lond.  ed.  181 ;  12  Adolph.  k  K 
266;   7  Q.  B.  451. 

Zrejr  aemper  intendit  qttod  eomrenit  rmtiomi,  Tbo 
law  always  intends  what  is  agreeable  to  reasc^a. 
Coke,  Litt  78. 

Lex  epettat  naturae  ordinem.    The  law  rojrardt 
the  order  of  natnro.   Coke,  Litt  197 ;  Broom, 
3d  Lond.  od.  231. 
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X«x  tHcnurit  iffmorauti.  The  Uwi  foooor  the 
igBonat.    Jenk.  Cent  Cae.  15. 

Lex  tmeeurrii  miuoribuM,  The  lair  asiUti  minora. 
Jcok.  Cent  Cae.  57. 

Lex  VHO  ore  omnee  alloeuitur.  The  law  Speaks  to 
■II  with  one  month.    Coke,  2d  Inst  184. 

Lex  niailamiilnu  non  dormientihut  euhvenxi.  Law 
utitta  the  wakeful,  not  the  sleeping.  1  Storj, 
Coatr.  4th  ed.  502. 

LibenUa  pecunfa  ntm  Itberat  offerentem.  Money 
being  restored  does  not  set  free  the  party  offering. 
Coke,  Litt  207. 

Liberies  eat  tuiturtdie  fneuUae  efua  qnod  cuique 
farere  Hbet,  niei  qwxi  de  jure  nnt  vi  prohibetur. 
Liberty  is  the  natural  power  of  doing  whaterer  one 
)ileascfl,  exoept  that  wnioh  is  restrained  by  law  or 
iuFoe.    Coke,  Litt  1 1 6. 

Libertn»  iumetimahilie  rea  est.  Liberty  is  an  in- 
estinable  good.  Dig.  50.  17.  106;  Fleia,  lib.  2,  o. 
61, 1 13. 

Lihertae  non  reciptt  maHmiMtinnem,  Freedom  does 
■ot  admit  of  ra] nation.     Braoton,  14. 

Libertna  omnitua  rebwi  faoitrubilior  eat.  Liberty 
Is  more  favored  than  all  things.     Dig.  50.  17. 122. 

Libemm  eorpua  aeafimatinnem  tion  recipit.  The 
body  of  a  ftveman  dues  not  admit  of  valuation. 
Dig.  ».  3.  7. 

Liberma^  eat  euiqwe  apud  ae  espfttrare  an  erpediat 
aibi  eouaHi'um.  Every  one  is  free  to  ascertain  for 
kisBself  whether  a  reoommendation  is  advantageous 
to  hid  interests.     6  Johns.  N.  Y.  181, 184. 

Libnrum  appellatione  continentur  omnftt  valu- 
■mo,  aire  in  ekartA,  aire  in  membmn/i  eitit,  aire  in 
fuavia  alia  materia.  Under  the  name  of  books  are 
eoatained  all  volumef^  whether  npon  paper,  or  paroh- 
meat,  or  any  other  materiaL  Dij{.  32.  52.  pr,  et 
per  tot. 

Licet  diapoaitio  da  intereaaefntHro  ait  inutilia  tamen 
pntatfi^ri  declaratio  praeeedena  qum  aortiatur  effee- 
turn  interreniente  novo  actn.  Although  the  grant  of 
a  fatore  interest  be  inoperative,  yet  a  declaration 
precedent  may  be  made  which  may  take  effect,  pro- 
vided  a  new  aet  intervene.  Baoun,  Max.  Reg.  14 ; 
Broom,  Max.  3d  Lond.  ed.  600. 

Liei'ta  bene  miaeentnTf  /urmula  niai  Juria  obatet. 
Lawfhl  acta  may  well  be  fused  into  one,  unless  s^me 
funn  of  law  forbid :  e.  ^.  two  having  a  right  to  con- 
vey, each  a  moiety,  may  unite  and  convey  the 
vkole.    Baoon,  Max.  04 :   Crabb,  Real  Prop.  179. 

Li^eemtia  eat  qnaai  legia  eaaentia;  eat  vinrufum 
fifiei.  Allegiance  is,  as  it  were,  the  essence  of  the 
Uw;  it  is  the  bond  of  faith.     Coke,  Litt  129. 

Liyeamtia  nnturaliaf  vuUia  elanatria  eoereefnr, 
m//i«  metia  re/ramatur,  nnllia  Attibua  premitur.  Na- 
tural allegiance  is  restrained  by  no  birriers,  curbed 
by  no  bouB>ls,  ecmipressed  by  no  limits.   7  Coke,  10. 

Li^a  et  faptde*  anh  (trmomm  appellatione  non 
tontinentnr,  Stieks  and  stones  are  not  ountained 
■sder  the  name  of  arms.     Braoton,  144  6. 

Liuea  rect'i  eat  index  ant  et  obliqui;  lex  eat  linea 
reeti.  A  right  line  is  an  index  of  itself  end  of  an 
•Uique;  law  is  a  line  of  right     Coke,  Litt  158. 

Linea  re»ta  a^mper  praefei tnr  trattureratiU,  The 
ri?ht  line  is  always  preferrel  to  the  oollnteral. 
Coke.  Litt.  10;  Fleta,  lib.  6,  e.  1 ;  1  Stephen, 
Comm.4thed.  406. 

Literae  patentee  regie  nnn  emnt  raruat,  Lettera- 
patent  of  the  king  shall  not  be  void.    1  Bulstr.  6. 

Li^n  eat  qnonaqne  maximnajlnetna  a  maripemeHit. 
The  ph'tre  is  where  the  highest  wave  from  the  sea 
has  leaehed.  Dig.  50.  16.  96;  AngeU,  Tide-Waten, 

Litia  momeai  art'oneaa  aignijleat^  aive  in  rem,  aire  in 
penMmm  ait.  The  word  "  Ifx,"  i.e.  a  lawsuit  sig- 
■'fies  every  aetion,  whether  in  rem  or  t«  pereonam. 
Coke.  Litt  292. 

Lneua  eonimetna  r^t  aetnm.  The  place  of  the 
eentraet  governs  the  act    2  Kent,  Cnmm.  45^. 

lamia  pro  mtbUumo  mditAa  aui peemuiaa  aoeumdum 


eouditionem  dimiaaionia  ant  ohligationia  eet  atn'eti 
obaervandna.  The  plaoe  for  the  payment  of  rent  or 
money  is  to  be  strictly  observed  according  to  the 
condition  of  the  lease  or  obligation.    4  Coke,  73. 

Lottga  patientia  trahUur  ad  conanunim.  Long 
sufferance  is  constmed  as  consent  Fleta,  lib»  4,  c 
26,  $  4. 

Longa  poateaaio  eet  paeia  iua.  Long  possession 
is  the  law  of  peace.    Coke,  Litt.  6. 

Lonya  pttaaeaaio  parit  jna  poaaidendi,  et  tollit  ac- 
tionem  rero  dtmitto.  Long  possession  produces  the 
right  of  possession,  and  tHkes  away  from  the  true 
owner  his  action.     Coke,  Litt.  110. 

Xon^MjM  tempva,et  longua  nana  qui  eateedit  memaria 
htiminum,  evffieit  pro  jure.  Long  time,  and  long  use 
beyond  the  memory  of  man,  suffices  for  right  Coke, 
Litt  115. 

Loquendvm  ut  rvfgna,  atntiendum  nt  doeti.  We 
should  speak  as  the  common  people,  we  should 
think  as  the  learned.    7  Coke.  11. 

Lubrieum  liuffttas  nan  facile  trahendum  eat  in 
pfitnam.  The  slipperinoi's  of  the'tongue  t.«.  its  lia- 
bility to  err — ought  not  lightly  to  hn  subjocted  to 
punishment.    Croke  Car.  117. 

Luernm  facere  ex  ftupiUi  tutela  tutor  ntm  deb^t, 
A  guardian  ou^ht  not  to  make  money  out  of  the 
guardianship  of  his  ward.  1  Johns.  Ch.  N.  Y.  527, 
535. 

Lnnatieuaf  qui  gawdet  in  Ineidia  intervallia.  He 
is  a  lunatic  who  enjoys  lucid  intervals.  1  Story, 
Contr.  4th  ed.  70. 

Magia  dignnm  trakit  ad  ae  minwa  dignnm.  The 
more  wort  hy  draws  to  itself  the  less  worthy.  Tear 
B.  20  Hen.  VI.  2  arg. 

I/aginfer  remm  uaua;  magiatra  rerum  frperiewtia. 
Use  is  the  roaster  of  things:  experience  is  the  mis- 
tress of  things.  Coke,  Litt  69,  229;  Wingate, 
Max.  752. 

Magna  Charta  and  Ckartn  de  Fore»td  are  tilled 
lea  deux  grand  ehartera,  Mairna  Charta  and  the 
Charter  of  the  Forest  are  oaLed  the  two  great  chav' 
ters.     Coke,  2d  Inst.  570. 

Magna  culpa  dolua  eat.  Great  neglect  is  equiva- 
lent to  fraud.  Dig.  50.  16.  226;  2  Spean>,  So.  C. 
256 ;    1  Bouvier,  Inst  n.  646. 

Matfua  negliy^ntia  culpa  eat^  magna  culpa  dolua 
eat,  Qross  negligence  is  a  fault  gross  fault  is  a 
fraud.  Dig.  60. 16. 226.  Culpa  is  an  intermediate 
degree  of  negligence  V  etween  nrgligentin,  or  lack  of 
energetic  care,  and  dolua,  or  fraud,  seeming  to  ap- 
proach nearly  to  our  *' negligence"  in  meaning. 

liahemium  eat  komieidium  inckaatum.  Mayhem 
is  incipient  homicide.    Coke,  3d  Inst  118. 

Maikemium  eet  inter  erimino  majttra  minimum,  et 
inter  minora  maximum.  Mayhem  is  the  least  of 
gr(>at  crimes,  and  the  greatest  of  small.  Coke,  Litt 
127. 

3fajor  kaereditaa  renit  unieuiqne  noatmm  *»  jure  H 
legibna  qnam  a  pnrentibua.  A  greater  inheritance 
comes  to  every  one  of  us  from  ri;:ht  and  the  laws 
than  from  parents.     Coke,  2d  Inst  56. 

Major  Humema  in  ae  eontiuet  minorem.  The  greater 
number  contains  in  itself  the  less.     Braotun,  16. 

Majftre  paud  affeetua  quam  l^fibua  atatuta  cuff  non 
eat  in/amia.  One  sfftcted  with  a  greater  punish- 
ment than  is  provided  by  law  is  not  infamons. 
Coke,  4th  Inst  66. 

Moji$ri  contiuet  in  ae  minua.  The  greater  inelndea 
the  less.     19  Viner,  Abr.  879. 

ifnjori  aummae  minor  in^»t.  The  lesser  fs  included 
in  the  greater  sum.  2  Kent,  Comm.  618;  Stoiy, 
Ag.  )  172. 

Majua  dignum  trakit  ad  ae  minua  dignum,  Tue 
more  worthy  or  the  greater  draws  to  it  the  less 
worthy  or  the  lesser.  5  Viner,  Abr.  584, 5H6 ;  Coke» 
Litt.  43,  355  b;  Coke,  2d  Inst  807 ;  Finch,  Law,^  22. 

3fnjua  eat  delictum  aeipaum  occidere  quam  aiium. 
It  is  a  greater  orima  to  kill  one's  self  than  another. 
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Jfnla  grammatica  non  vitint  ehartam;  9td  in  ex- 
poaiiione  fHttrumentorum  n»afa  grammatica  quoad 
fieri  po»9it  eoitanda  «•!.  Bad  grammar  does  not 
Titiate  a  deed;  but  in  the  construction  of  instru- 
ments, bad  grammar,  as  fur  as  it  can  be  done,  is  to 
be  avoided.  6  Coke,  3V;  9  id.  48;  Viner,  Abr. 
Grammar  (A) ;  Lofft,  441;  Broom,  Max.  3d  Lond. 
ed.  612. 

Maledirta  erpontio  qttm  corrumpit  tertum.  It  is 
a  eursed  oonstruetion  wbich  corrupts  the  text.  2 
Coke,  24;  4  td.  86;   11  id,  S4;   Wingate,  Max.  26. 

Jlalejlcia  mom  deln^t  remaner€  impufiita,  et  im- 
puni'tat  continuum  affectum  tribuit  delinquenti.  Evil 
deeds  ought  not  to  remain  unpunished,  anrl  impunity 
affords  continual  incitement  to  the  delinquent.  4 
Coke,  45. 

Malejieia  propoeitie  dintinguuntnr.  Evil  deeds 
are  distinguished  from  evil  purposes.  Jenk.  Cent. 
Cas.  2V0. 

Maliiia  cut  acida,  eet  matt  animi  affectue.  Malice 
is  sour,  it  is  the  quality  of  a  bad  mind.    2  Bulstr.  49. 

Ilalitia  enpplet  mtatem,  Mtilioe  supplies  age.  Dy. 
104;  1  Blaokstone,  Comm.  464;  4  « c/.  22,  23,  312 , 
Broom,  Max.  3(1  Lond.  ed.  284.    See  Malice. 

Malum  hominum  e»t  obviandum.  The  malicious 
plans  of  men  must  be  avoided.    4  Coke,  15. 

Malum  non  habet  efficieutenif  eed  dfficientem  can- 
•am.  Evil  has  not  an  efficient,  but  a  deficient, 
eause.    Coke,  3d  Inst.  Proeme. 

Malum  nou  pneenmitur,  Eril  is  not  presumed.  4 
Coke,  72;  Branch,  Princ. 

Malum  quo  eommuniue  eo  pejun.  The  more  com- 
mon the  evil,  the  worse.     Branch,  Princ. 

Maine  ueue  eet  abolendue.  An  evil  custom  is  to 
be  abolished.  Coke,  Litt.  141 ;  Broom,  Max.  3d 
Lond.ed.  827;  Littleton,  {212;  5  Q.  B.  701;  12 
m{.  845;   2  Mylne  A  K.  449. 

Maudata  lieita  etrictam  reeipiuntinterpretationemt 
eed  illicita  latnm  et  exteneam.  Lawful  commands 
teeeive  a  strict  interpretstiun,  but  unlawful,  a  wide 
•r  broad  eunstruction.     Bacon,  Max.  Reg.  16. 

Maudatnriue  terminoe  eibi  poeitoe  tran^gredi  non 
poteet,  A  mandatary  cannot  exceed  the  bounds  of 
bis  authority.    Jenk.  Cent.  Cas.  53. 

Mandatum  niei  gratuitnm  nullum  ett»  Unless  a 
mandate  is  gratuitous,  it  is  not  a  mandate.  Dig. 
17.  1.  I.  4;   Inst.  3.  27;   1  Bouvier,  Inst.  n.  1070. 

Manifeeta  probatioue  non  indigent*  Manifest 
things  require  no  proof.     7  Coke,  40  6. 

Marie  et  fvminm  eonjnnetio  eet  de  jure  ndturm. 
The  union  of  male  and  female  is  founded  on  the 
law  of  nature.    7  Coke,  13. 

Matrimonia  debent  eeee  libera.  Marriages  ought 
to  be  free.     Ilalkers,  Max.  86 ;  2  Kent,  Comm.  102. 

Matrimonium  eubeequene  tolUt  pecentum  prtnedene. 
A  subsequent  marriage  cures  preceding  criminality. 

Matter  en  ley  ne  eerra  miee  en  bttuehe  del  jnrore. 
Matter  of  laws  shall  not  be  put  into  the  mouth  of 
jurors.     Jenk.  Cent.  Cas.  180. 

Maturiora  eunt  vota  mulierum  qunm  rirorwn.  The 
wishes  of  women  are  of  quicker  growth  than  those 
of  men ;  t.e.  women  arrive  at  maturity  earlier  than 
men.    6  Coke,  71  a;  Braoton,  86  6. 

Maxime  ita  dicta  quia  maxima  eet  ejue  dignitae  et 
eertienima  aiicfortVac,  ntque  quod  mnximi  omnibne 
probetur.  A  maxim  is  so  called  beosuse  its  dignity 
is  chiefest.  and  its  authority  the  most  certain,  and 
because  universally  approved  by  all.  Cuke,  Litt. 
11. 

Maximi  pact  evnt  eontrariOf  vie  et  infuria,  Tbe 
greatest  enemies  to  peace  are  force  and  wrong. 
Coke,  Litt.  161. 

Maximue  errorie  popntue  magiefer.  The  people  is 
tbe  greatest  master  of  error.     Bacon. 

Metier  eet  eauea  poeeidentie.  The  cause  of  the 
possessor  is  preferable.     Dig.  50.  17.  126.  2. 

Meiior  eet  ctmditio  de/endentie.  The  CRUse  of  the 
defendant  is  the  better.  Broom,  Max.  3d  Lond.  ed. 
639, 642 ;  Dig.  60. 17. 126. 2 ;  Hob.  199;  1  Mass.  66. 


Meiior  eet  conditio  poaeidentie  et  ret  qunm  aetorie. 
Better  is  the  condition  of  the  possessor  and  that  of 
the  defendant  than  that  of  tbe  plaintiff.  Coke, 
4th  Inst.  180;    Vaugh.  58,  60;   Hob.  103. 

3felior  eet  conditio  poeeidentie^  nbi  neuter  jue  hahet^ 
Better  is  the  condition  of  the  possessor  where 
neither  of  the  two  has  a  right.  Jenk.  CenL  Cas. 
118. 

Meiior  eet  Juetitia  veri  nrtereniene  quam  eeteri 
puniene.  That  justice  which  justly  prevents  a  crime 
is  better  than  that  which  severely  punishes  it. 

Melioreni  conditiouetn  euum  facere  poteet  minor, 
deteriorem  m-qunquam,  A  minor  can  improve  or 
make  his  condition  better,  but  never  worse.  Coke, 
Litt.  337  6. 

Meliue  est  in  tempore  oeeurreref  quam  poet  eaueam^ 
vulneratum  remedium  qnmrere.  It  is  better  to  re- 
strain or  meet  a  thing  in  time,  than  to  seek  » 
remedy  alter  a  wrong  has  been  inflicted.  Coke, 
2d  Inst.  299. 

Meliue  eet  omnia  mala  pati  qunm  eoneent»re.  It  ia 
better  to  suffer  every  wrong  or  ill,  than  to  eonseni 
to  i'.     Coke,  3d  Inst.  28. 

Jleliue  eet  recurrere  qunm  malo  eurrere.  It  ie 
better  to  recede  than  to  proceed  wrongly.  Coke, 
4th  Inst.  176. 

3/ene  teatntorie  in  teetamentie  apcetnnda  eet.  In 
wills,  the  intention  of  the  testator  is  to  be  regarded. 
Jenk.  Cent  Cas.  277. 

Mentiri  eet  contra  mentem  ire.  To  lie  is  to  go 
against  the  mind.     3  Bulstr.  260. 

Mereie  appellatio  ad  rea  mobilee  tnntttm  pertinetm 
The  term  mercbnndise  belongs  to  movable  things 
only.     Dig.  60.  16.  66. 

Mereie  appeilatione  hominee  non  contineri.  Under 
the  name  of  merchandise  men  are  not  included. 
Dig.  60.  16.  207. 

Merx  eet  quidquid  rendi  poteet.  Merchandise  Is 
whatever  can  be  sold.  3  Mete  Mass.  365.  See 
Mercbandisb. 

Meeeie  eewcntem  eeqvitur.  The  harvest  follows 
the  sowing.     Erskine,  Inst.  174.  26;   Bell,  Dict^ 

Meum  eet  promitterct  nun  diniittere.  It  is  mine  to 
promise,  not  to  discharge.    2  Kolle,  39. 

Minima  pcenn  rorporalie  eet  major  qualibet  pecH~ 
niarid.  The  smallest  bodily  punislroent  is  greater 
than  any  pecuniary  one.     Coxe,  2d  Inst.  220. 

Minimi  mutaudn  aunt  qntt  certam  kabntrunt  inter^ 
pretationem.  Things  which  have  had  a  certain  in- 
terpretntion  nre  to  be  altered  as  little  as  possible. 
Coke,  Litt.  365. 

Minimum  eet  nihilo  proximum.  The  least  is  next 
to  nothing.    Bacon,  Arg.  Low's  Case  of  Tenures. 

Minor  ante  tempue  agere  non  poteet  in  cneu  pro^ 
prietatief  nee  etinm  crmvenire.  A  minor  before  ma- 
jority cannot  act  in  a  case  of  property,  nor  even 
agree.     Coke,  2d  Inst.  291. 

Minor  jurare  non  poteet.  A  minor  cannot  make 
oath.  Coke,  Litt.  172  b.  An  infant  cannot  be 
sworn  on  a  jury.     Littleton,  289. 

Minor  winurem  enetttdire  mom  debet;  alioe  eMina 
prteeumitur  male  regere  qui  eeipeum  regere  neeeit.  JL 
minor  ought  not  to  be  guardian  of  a  minor,  for  he 
is  presumed  to  govern  others  ill  who  does  not  know 
how  to  govern  himself.     Coke,  Litt.  88. 

3finor  non  teiietur  rcepondere  durante  minori  rfnli/ 
RtV  tM  eaue/i  dotiet  prr.pter  facorem.  A  minor  is  not 
bound  to  answer  during  his  minority,  ex(»ept  as  m 
matter  of  favor  in  a  cause  of  dower.     3  Bulvtr.  143. 

Minor f  qui  infra  eetutem  12  annorum  fueritf  utla-. 
gari  non  pt*teet,  nee  extra  legem  poni,  quia  ante  faleie 
aetatemf  non  eat  avb  lege  nliqud,  nee  tia  decennd.  A 
minor  who  is  under  twelve  years  of  age  ctinnot  be 
outlawed,  nor  placed  without  the  laws,  because  be- 
fore such  age  ne  is  not  under  any  laws,  nor  in  m 
decennary.     Coke,  Litt.  128. 

Minor  17  nnnief  non  adnittitur  fore  executnrem* 
A  minor  under  seventeen  years  of  age  u  not  md» 
mitted  to  be  an  executor.    6  Coke,  67. 
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1/tJiiM  wolnit,  qHt  tnrdina  Botvit;  nam  et  tempore 
mi*uM  MiUriinr,  He  does  not  pay  who  pays  too  late ; 
for,  from  the  delay,  he  u  judged  not  to  pay.  Dig. 
M.  16.  13.  1. 

MUem  e0t  eervitwi,  ubijt*  eet  vagum  aut  inrertum. 
It  U  a  miserable  ilarery  where  the  law  is  vague  or 
ancertain.  Coke,  4th  Inst  246;  9  Johns.  N.  Y. 
427;  II  Pet28«. 

MitiHu  imperanii  meliue  paretur.  The  more  mildly 
one  eommaads,  the  hotter  is  he  obeyed.  Coko,  3d 
lost  24. 

Mohilia  non  habet  aihtm.  Movables  have  no 
ntms,    4  Johns.  Ch.  N.  T.  472. 

Mohilia  pertonam  aeqHvntitrf  immohilia  titnm. 
Movable  things  follow  the  person ;  immovable,  their 
locality.     Story,  Gonfl.  Laws,  3d  e<i.  633,  639. 

Jiohiifa  seqwtntur  personam.  Movables  follow 
the  person.  8tory,  Confl.  Laws,  3d  ed.  638,  639; 
Broom,  Max.  3d  Lond.  ed.  462. 

Modica  circumeiaHtia  faeti  Ju§  mntat,  A  small 
otreamstance  attending  an  aot  may  ehange  the  law. 

Mftdne  de  noH  deeimnnHo  nnn  valet.  A  modus 
(preioriptiott)  not  to  pay  tithes  is  void.  Lofit,  427 ; 
Croke  Biiz.  511 ;  2  Sharswood,  Blaekiit  Comm.  31. 

JIodu4  ei  eonrentin  vineunt  legem.  The  form  of 
agreement  and  the  eonvention  ot  the  parties  over- 
rale  the  law.     2  Coke,  73. 

Modne  legem  dot  dounttnni.  The  manner  gives 
law  to  a  girt.  Coke,  Litt.  19  a;  Broum,  Max.  3d 
Lond.  ed.  015. 

Moneta  est  Justum  medium  et  mensura  rerum  com- 
mrntabiiium,  nam  per  medium  monetm  Jit  omnium  return 
esmremisns,  et  junta  mstimntio.  Money  is  the  just 
medium  and  measure  of  all  eommutable  things,  for 
by  the  medium  of  money  a  convenient  and  Just 
estimation  of  all  things  is  made.  See  1  Bouvier, 
Inst  n.  922. 

Jiottetandi  Jn*  comprehenditnr  in  regalihu*  qua 
umnquam  a  regio  sceptro  abdieautur.  The  right  of 
eoining  is  oi>mprehendcd  amongst  those  rights  of 
royalty  whioh  are  never  relinquished  by  the  kingly 
sceptre.     Dav.  18. 

Mora  reprobatur  in  lege.  Belay  is  disapproved 
of  in  law.     Jenk.  Cent  Cas.  61. 

Jfors  dieitur  ultimum  eupplteium,  Doath  is  de- 
Bominaled  tha  extreme  penalty.  Coke,  3d  Inst 
212. 

Ifort  omnia  solvit.     Death  dissolves  all  things. 

Mortis  momst^UM  est  nltimum  vitas  momentum. 
The  last  moment  of  life  is  the  moment  of  death.  4 
Bradf.  Surr.  N.  Y.  245,  250. 

MnrtHUS  exitus  non  est  exitiis.  To  be  dead-bom  is 
not  to  be  born.  Coke,  Litt  29.  Bee  2  Paige,  Ch. 
N.  Y.  35;  Domat,  liv.  pr41.  t  2,  s.  1,  n.  4,  6;  2 
Bouvier,  Inst  nn.  1721,  1935. 

Mos  retinendus  est  fidetiasimtt  vetustatie,  A  OttS- 
torn  of  tlw  truest  antiquity  is  to  be  retained.  4 
Coke,  78. 

MuUta  damnum  /amm  wm  irrogat.  A  fine  does 
not  impose  a  loss  of  reputation.  Code,  1. 54 ;  Cal- 
vinus.  Lex. 

Mmlta  eoHceduntur  per  obliqunm  quse  non  eonee- 
dsntur  de  dirseto.  Many  things  are  conceded  indi- 
rectly which  are  not  allowed  directly.     6  Coke,  47. 

Multa  fidsm  promissn  levant.  Many  promises 
lessen  confidence.     11  Cosh.  Muss.  350. 

Multa  ignoramus  qua  nobie  non  laterent  si  veterum 
lutio  nobis  fuit  /nmilinriB.  We  are  ignorant  of 
many  things  which  would  not  be  hidden  from  us  if 
the  reading  of  old  authors  were  familiar  tu  us.  10 
Coke,  73. 

Mmlta  in  furs  eommuni  contra  rationem  dieputandi 
pro  e^mmnni  ntilitate  tnirodueta  sunt.  Many  things 
have  been  introdueed  into  the  common  law,  with  a 
view  to  the  public  good,  which  are  inconsistent  with 
wand  reason.  Coke,  Litt  70;  Broom,  Max.  3d 
Lond.  ed.  150:  8  Coke,  75.  See  3  Term,  146;  7  id, 
252. 

Mmita  mmho  sxtreitatione  /asUius  quam  regulis 


psrcipiea.  You  will  perceive  many  things  much 
mure  easily  by  practice  than  by  rules.  Coke,  4th 
Inst  50. 

Multa  non  vetat  lex,  qum  tamen  ttteiti  damnatfit. 
The  law  fails  to  forbid  many  things  which  yet  it  has 
silently  condemned. 

Multa  trauaeuut  eum  nniversitate  qua  non  per  «• 
traneeunt.  Many  things  pass  as  a  whole  which 
would  not  pass  separately.     Coke,  Litt  12  a. 

Multi  multOf  nemo  omniti  novit.  Many  men  know 
many  things,  no  one  knows  every  thing.  Coke,. 4th 
Inst  348. 

Multi  ntilius  est  pauea  idonea  effnndere,  quam 
multin  iitutilibue  hominee  gravari.  It  is  much  more 
useful  to  pour  forth  a  few  useful  things  than  to 
oppress  men  with  many  useless  things.    4  Coke,  20. 

Multiplex  et  indiftiitctum  parit  eftn/usionem;  et 
questiones  quo  simplieioree,  eo  lueidiores.  Multi- 
plicity and  indistinctness  produce  confusion :  the 
more  simple  questions  are,  the  more  lucid  they  are. 
Hob.  335. 

Multiplicatd  tranegreaeione  creecnt  pcena  infiirtio. 
The  infliction  of  punishment  should  l>e  in  propor- 
tion to  the  increase  uf  crime.     Coke,  2d  Inst  479. 

Multitudintrm  decern  fuciuut.  Ten  make  a  multi- 
tude.    Coke,  Litt  247. 

Multitndo  errantium  non  parit  errori  pntroiiinium. 
The  multitude  of  those  who  err  is  no  protection  for 
error.     11  Cuke,  75.  f 

Muhxtudo  imperitorum  perdit  curiam.  A  multi- 
tude of  ignorant  practitioners  destroys  a  court 
Cuke,  2d  Inst  219. 

Nmturn  appetit  per/eefumf  ita  st  lex.  Nature 
aspires  to  perfection,  and  so  does  the  law.  Hob. 
144. 

Natura  fidejnseionie  sit  etrictieeimi  jurit  et  non 
duratf  vel  extendatur  ds  re  ad  rem,  de  peraonA  ad 
personam,  de  aempore  ad  tempua.  The  nature  of  the 
contract  of  suretyship  is  atriePiasimijuri»f  and  cannot 
endure  nor  beextended  from  thing  to  thing,  from  per- 
son to  person,  or  from  time  to  time.  Burge,  Sur.  40. 

Natura  non  faeit  saltuWf  ita  nee  lex.  Nature 
makes  no  leap,  nor  does  the  law.     Coke,  Litt.  238. 

Natura  non  facit  vacuum,  nee  lex  supervacuum. 
Nature  makes  no  vacuum,  the  law  nothing  purpose- 
less.    Coke,  Litt  79. 

Natura  via  maxima;  natura  bia  maxima.  The 
force  of  nature  is  greatest;  nature  is  doubly  great 
Coke,  2d  Inst  564. 

Naturals  eat  quidlibet  diaaolvi  so  modo  quo  ligntur. 
It  is  natural  for  a  thing  to  be  unbound  in  the  same 
way  in  which  it  was  bound.  Jenk.  Cent.  (as.  66 ;  4 
Dev.  N.  Y.  414,  417 ;  Broom,  Max.  3d  Lond.  cd. 
785. 

Nee  curia  dejtceret  in  j'uatitid  exkihendd,  Nos 
should  the  court  be  deficient  in  showing  justice. 
Coke,  4th  Inst  63. 

Nee  tempus  nee  locus  occurrit  regi.  Neither  time 
nor  place  bars  the  king.    Jenk.  Cent  Cas.  190. 

A'ee  veniam  tffmo  aanguiHe,  caava  knbet.  Where 
blood  is  spilled,  the  case  is  unpardonable.  Coke,  3d 
Inst.  57. 

Nee  veniam,  laao  numine,  easua  habet.  Where  the 
Divinity  is  insulted  the  case  is  unpardonable.  Jenk. 
Cent  Cas.  167. 

Neeeaaarium  eat  quod  non  potest  nliter  ss  habere. 
That  is  necessary  which  cannot  be  otherwise. 

Necesaitua  eat  lex  iemporia  et  loci.  Necessity  is 
the  law  of  a  particular  time  and  place.  8  Coke,  69; 
Hale,  Hist  PL  Cr.  54. 

Neceaaitaa  exeuaat  aut  extenuat  delirium  in  capi-* 
talibus,  quod  non  vperatur  idem  in  cirilfbua,  Neces- 
sity  excuses  or  extenuates  delinquency  in  capital 
eases,  but  not  in  civil.     See  Nkgkssitt. 

Neceaaitaa  facit  liritum  quod  alias  nou  eat  lieitum* 
Necessity  makes  that  lawful  which  otherwise  is  un* 
lawful.     10  Coke,  61. 

Neosssitas  indueit  privileyium  quoad  jmra  priwtia. 
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With  re^Ard  to  priTate  righta,  neeeMity  priTiIeges. 
Baeon,  Max.  Rog.  6. 

Neee^nitaa  non  kabet  legem,  NeMsaity  haa  no  law. 
Plowd.  18.  S«e  Nbcbssitt,  and  15  Viner,  Abr.  634 ; 
82  id.  640. 

Neeettitne  puhlxea  major  eet  quam  prirata,  Pob- 
lie  neoettsity  is  greater  than  private.  Baoon,  Max. 
Reg.  6 ;  Noy/  Max.  9th  ed.  34 ;  Broom,  Max.  3d 
Lond.  ed.  18. 

JVeceMfVa«|  quod  eogit,  de/endit,  Neoessity  de- 
fends what  it  oompeU.     Hale,  Hist  PI.  Cr.  64. 

Neeenitae  9ub  lege  uon  confinetur,  quia  quod  alia» 
now  eH  lieitum  necemtita*  fneif  lieitum.  Necessity  is 
not  restrained  by  law ;  since  what  otherwine  is  not 
lawfkiU  necessity  makes  lawfuL  Coke,  2d  lust. 
820 ;  FleU,  1.  6,  e.  23,  }  14. 

Necen9xta»  vincii  legem.  Necessity  overoomes  the 
law.    Hob.  144. 

Neeeenhf  ereatee  equity, 

Negntio  eoneluaionie  eet  error  in  lege.  The  denial 
of  a  conclusion  is  error  in  law.  W ingate.  Max. 
268. 

Negntio  deetruit  negfffianemj  et  amhm/aciunt  oj^lr- 
fnatiuaem,  A  negative  destroys  a  negative,  and 
both  make  an  stfirmative.    Coke,  Litt  146. 

Negntio  duplex  eet  ajffirmalio,  A  double  negative 
is  an  affirmative. 

Negligeutia  temper  kabet  in/ortuniam  eomitem. 
Negligence  always  has  miofurtune  for  a  companion. 
Coke,  Litt.  246 ;   Sheppard,  Toachst.  476. 

Neminem  oportet  erne  eapitrntiorem  fegibue.  No 
man  need  be  wiser  than  the  laws.     Coke,  Litt.  97. 

Nemn  admittendue  eel  inkabilitnre  aefptum.  No 
one  is  allowed  to  inoapaeitate  himself.  Jenk.  Cent. 
Cas.  40.  But  see  To  Stultift;  6  Whart.  Penn. 
871 ;   2  Kent,  Comm.  461,  n. 

Nemo  agit  in  eeipeum.  No  man  aots  against  him- 
self, Jenk.  Cent.  Cas.  40:  therefore  no  man  can  be 
»  Jad'jre  in  his  own  cause.  Broom,  Max.  3d  Lond. 
ed.  201,  n.;  4Bingh.  161;  2Exeh.  696;  18  C.  B. 
263 ;  2  Bamew.  k  Aid.  822. 

Nemo  alienm  reit  einematiedatione,  de/eneor  idoneue 
intelligitur.  No  man  is  considered  a  competent  de- 
fender of  another's  property,  without  security.  1 
Curt.  C.  C.  202. 

Nemo  alieuo  nomine  lege  agere  poteet.  No  man 
ean  rue  at  law  in  the  name  of  another.  Dig.  60. 
17.  123. 

Nemo  aliquam  partem  recti  intelligere  potent^  ante- 
guom  totiim  iterum  atqne  iterum  perlegit.  No  one 
ean  properly  understand  any  part  of  a  thing  till  he 
has  rend  through  the  whole  again  and  again.  3 
Coke,  69. 

Nemo  allegann  auam  tHrpitudiuem,  avdiendua  eet. 
No  one  alleging  his  own  turpitude  is  to  be  heard  as 
a  witness.  Coke,  4th  Inst  279;  3  Stor.  C.  C.  614, 
616. 

Nemo  6m  punitnr  pro  eodem  delicto.  No  one  ean 
be  panishea  twice  for  the  same  erime  or  misde- 
meanor. 2  Hawkins,  PL  Cr.  377;  4  Sharswood, 
Blackst.  Comm.  316. 

Nemo  eogitnr  rem  enam  vemhrCf  etiamjueto  prttio. 
No  one  is  bound  to  sell  his  property,  even  for  a  just 
price.    But  see  Emimbnt  Domaim. 

Nemo  roHtra  fttetum  enum  venire  poteet.  No  roan 
can  contradict  bis  own  deed.     Coke,  2d  Inst.  66. 

Nemo  damnum  /*ieitf  niei  qui  id  fecit  quod  facere 
jue  ntm  kabet.  No  one  is  contiidered  as  doing 
damage,  unless  he  who  is  doing  what  he  has  no 
right  to  do.    Dig.  60.  17.  161. 

Nemo  dot  qui  non  kabel.  No  one  ean  give  who 
does  not  possess.    Jenk.  Cent  Caa.  260. 

AeiNO  de  domo  »ua  nrtrahi  dtbrt,  A  citisen  can- 
not be  taken  by  force  from  his  house  to  be  conducted 
before  a  Judge  or  to  prison.  Dig.  60. 17. 1 03.  This 
maxim  in  favor  of  Roman  liberty  is  much  the  same 
as  that  event  man'e  kouee  t«  At*  eaetU,  Broom,  Max. 
8d  Lond.  ed.  384. 

Aeaio  debtt  alimd  /aelurd  loeupUtaru    Ko  one 


ought  to  gain  by  another's  loss.  2  Kent,  Cobb. 
336. 

Nemo  debet  bie  puniri  pro  uno  delicto.  No  ono 
ought  to  be  punished  twice  for  the  same  oSWaoe.  4 
Coke,  48;  11  iU  69  6. 

Nemo  debet  bie  vexari  pro  eadem  eauea.  Ko  on* 
should  be  twice  harassed  for  the  same  cause.  3 
Johns.  N.  Y.  24,  27,  182;  13  id,  163;  8  Wend  N. 
Y.  1 0,  38 ;  2  Hall,  N.  Y.  464 ;  3  Hill,  N.  Y.  420 ;  6 
id,  133;  2  Barb.  N.  Y.  286;   6  id.  32. 

Nemo  debet  bie  vexari  pro  und  et  eudem  cauea.  No 
one  ought  to  be  twice  vexed  for  the  same  cause.  5 
Pet  61 ;  1  Archbold,  Pract  Chitty  ed.  476  {Nemo 
bie  debtty  etc.);  2  Muss.  366;  17  fc/.426. 

Nemo  d^bet  bie  veraHf  ei  conelat  cnrise  quod  eit  pro 
und  et  eddem  caued.  No  man  ought  to  be  twice 
punished,  if  it  appear  to  the  court  that  it  is  f«'r  one 
and  the  same  cause.  6  Coke,  61 ;  Broom,  Max.  34 
Lond.  ed.  294. 

Nemo  debet  eeee  judex  in  proprid  caued.  No  ono 
should  be  judge  in  his  own  cause.  12  Coke,  114; 
Broom,  Max.  3d  L< nd.  ed.  111. 

Nemo  debet  immim-ere  »e  rei  alienM—ad  ee  nihH 
pertinenti.  No  one  should  interfere  in  what  no  wajr 
concerns  him.    Jenk.  Cent  Cas.  18. 

Nemo  debet  in  communione  inritue  teneri.  No  one 
should  be  retained  in  a  partnership  against  his  wilL 
2  Sandf.  N.  Y.  668,  693;   1  Johns.  N.  Y.  106,  114. 

Nemo  debet  locnpletari  ex  alteriue  incommodo.  No 
one  ought  to  be  made  rich  out  of  another's  loaa. 
Jenk.  Cent  Cas.  4;   10  Barb.  N.  Y.  626,  633. 

Nemo  debet  rem  enant  eine  /acto  aut  de/ectu  two 
amittere.  No  one  should  lose  his  property  without 
his  act  or  negligence.     Coke,  Litt  263. 

Nemo  dyobne  utatur  officiie.  No  one  should  fill 
two  offices.     Coke,  4th  Inst  100. 

Nemo  ejuedem  teuernenti  eimul  poteet  eeee  hmree  «( 
dominue.  No  one  can  be  at  the  same  time  heir  and 
lord  of  the  same  fief.  1  Reeve,  Hist  £ng.  Law, 
106. 

Nemo  tet  hetree  viventie.  No  one  is  an  heir  to  the 
living.  Coke,  Litt.  22  6;  2  Blackstone,  Comm.  70, 
107,  208;  Vincr,  Abr.  .^/leyottory  2  Bouvier,  InsC 
1694,  1832 ;  2  Johns.  N.  Y.  36. 

Nemo  ex  alteriue  facto  prm/rarari  debet.  No  man 
ought  to  be  burdened  in  conrequenoe  of  itnother's 
act  2  Kent,  Couim.  646;  Pothier,  Obi.  Evans  ed. 
133. 

Nemo  ex  eoneilio  obligatur.  No  man  is  bound  for 
the  advice  he  gives.    Story.  Bailm.  ^  166. 

Nemo  ex  proprio  dttlo  ctneequitur  actionem.  No 
one  acquires  a  right  of  action  from  his  own  wrong. 
Broom,  Max.  3d  Lond.  ed.  270. 

Nemo  ex  euo  delicto  meliorem  euam  eonditionen^ 
facere  poteet,  Ko  one  can  improve  his  condition  bj 
his  own  wrung.    Dig.  60.  17.  134.  1. 

Nemo  in  pt  cpria  cauea  teetie  eeee  debet.  No  ono 
can  be  a  witness  in  his  own  cause.  But  to  this  mlo 
there  are  many  exce|*tions.  1  Sharswood,  Biaekst 
Coram.  443;   3  u/.  370. 

Nemo  inauditue  crmdemnarx  debet,  ei  non  eit  com- 
tumax.  No  man  ought  to  be  eondimned  unheard, 
unlevs  he  be  contumacious.    Jenk.  Cent  Cas.  18. 

Nemo  mititane  JJeo  implivetur  eecularibue  negitiiie. 
No  man  warring  for  God  should  be  troubled  by 
secular  business.     Coke,  Litt  70. 

Nemo  naecitur  artifex.  No  one  is  bom  an  artifi- 
cer.   Coke,  L:tt  97. 

Nemo  patriam  in  q%ta  natue  eet  eruere,  nee  ligean^ 
tim  debitum  efurare  w*»eit.  No  man  can  rcn(*unco 
the  country  in  whicn  he  was  born,  nor  abjure  Iha 
obligation  of  liis  allegiance.  Coke,  Litt  129  a;  8 
Pet  166 ;  Broom,  Max.  3d  Lond.  ed.  72.  See  Al- 
lkoiancb;  Expatbiation  ;  Natpraluatiom. 

Nemo  plue  oommodi  hertdi  euo  relinqmt  qu4m  inoa 
habuit.  No  one  leaves  a  greater  benefit  to  nil 
heir  than  he  had  himself.    Dig.  60. 17.  120. 

Nemo  plue  jurie  ad  alienum  traneferre  pt/teet,  qudm 
ipee  kabet.    One  cannot  transfer  to  another  a  largor 
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i\^t  thiin  b«  hioBKlf  ha*.  C  ke,  Litt  809  6; 
Whigmte,  Max.  66;  2  Kent,  Comm.  324;  1  Story, 
Cootr.  4(h  ad.  417,  n.;  5  Cuke,  113;  lU  Pet.  161, 
175. 

AcMO  pote9i  contra  rrcnrdmm  verijleare  per  pn- 
trinwu  No  one  eiin  verifj  by  the  country  against 
a  reenrd.  The  Usne  upon  a  reeurd  cannot  be  tried 
bj  ajory.     Cfike,  2d  Inet.  380. 

Nemo  pote9t  emit  dominut  et  h«reB.  No  one  ean 
be  both  oimer  and  beir.   Hale,  Hii>t.  Com.  Law,  o.  7. 

Nemo  poteet  m««  eimul  aetor  et  judex.  No  one  ean 
be  It  the  aaine  time  judge  and  suitor.  Broom,  Max. 
8d  Lend.  ed.  112;  13  Q.  B.  327;  17  id,  1;  15  C. 
B.  796;  1  C.  B.  K.  a.  328. 

Nemo  poieat  emit  teHtut  tt  dominw.  No  man  ean 
be  at  the  same  time  tenant  and  landlord  (of  the 
same  tenement).    Gilbert,  Ton.  102. 

Nemo  putft  faeert  per  oliuni  quod  per  we  non  po' 
lesf.  No  one  can  do  that  by  another  which  he  can- 
■ot  do  by  himself.    Jenk.  Cent.  Cas.  237. 

AVwo  puteet  faeert  per  obltqutim  qnod  non  pote»t 
fartreptr  dirtefutiu  No  one  oan  do  that  indirectly 
which  cannot  be  done  directly.     1  Ed.  Ch.  512. 

Nemo  piptett  mutare  eontilium  tuum  in  alterint  in- 
juriom.  No  one  can  change  his  purpose  to  the  in- 
jury of  aoother.  Dig.  50.  17.  75 ;  Broom,  Max.  3d 
Lend.  ed.  83 ;   7  Johns.  N.  T.  477. 

Nemo  potett  tibi  debere.  No  one  con  owe  to  him- 
self.   See  CoHPuaioic  op  Rigbts. 

Nemo  prm*en9  niei  intefh'gnt.  One  is  not  present 
unless  he  understands.    See  Presbkcb. 

Nemo  prmemmitHr  alienam  poeteritatem  tvm  prmtu- 
A'«ae.  Iio  one  it  presumed  to  have  preferred  an- 
etber's  posterity  to  his  own.     Wingate,  Max.  285. 

Nemo  prmeumiiur  donart.  No  one  is  presumed  to 
gtTe. 

Nemo  prwntmitur  esse  immemor  turn  miemm  tnluttt, 
et  marimi  in  artiento  mortie.  No  man  is  presumed 
to  be  forgetful  of  his  eternal  we'fare,  and  partiou- 
l«rly  at  the  point  of  death.     6  Coke,  76. 

Nemo  prtnumitur  iudere  in  extremit.  No  one  is 
presumea  to  trifle  at  the  point  of  death. 

Nemo  prmtumitur  malut.  No  one  is  presumed  to 
be  bad. 

Nemo  prohihefur  piuret  negotiotionet  tivt  arte* 
exrreere.  No  one  is  restrained  from  exercising 
sereral  kinds  of  business  or  arts.     11  Coke,  64. 

Nemo  prokibttnr  plnribne  de/eniiionibnn  uti.  No 
one  is  reetrained  from  using  several  defenoes.  Coke, 
Litt  304 ;  Wingate,  Max.  479. 

Ntmo  prudent  punit  ut  prmttrita  reroeenhir,  ted  ut 
/ufmra  prteveniantur.  No  wise  one  puniMhes  that 
things  done  may  be  revoked,  but  that  future  wrongs 
may  be  prevented.    3  Bulstr.  17. 

N*^o  punitur  pro  aVeno  delicto.  No  one  is  to  be 
paoished  fov  the  crime  or  wrong  of  another.  Win- 
gate,  Max.  336. 

Nemo  prnnitnr  tint  injtirid,  fnetOf  ten  defalio.  No 
one  is  punished  unless  for  some  wrong,  act,  or  de- 
fault    Coke,  2d  Inst.  287. 

NemOf  qni  eondemnart  poiett,  abnulrert  non  potett, 
Ko  one  wdo  may  condemn  is  nnable  to  acquit.  Dig. 
50.  17.  87. 

Ntmo  tibi  tett  judex  tel  tuitjnt  dicert  debet  No 
■aa  ought  to  be  his  own  Judge,  or  to  administer 
justice  in  cases  where  his  relations  are  concerned. 
12  Coke,  113;  Cod.  3. 5. 1;  Broom,  Max.  3d  Lond. 

Nem9  tino  adiont  erptritur,  et  hoe  non  tine  breve 
tiet  libelio  eonvtntionali.  No  one  goes  to  law  with- 
out  aa  aetion,  and  no  one  can  bring  an  action  with- 
out a  writ  or  bill.     Bracton,  1 12. 

Nemo  tenttw  ad  imp*t*tibift.  No  one  is  bound  to 
an  hnpotsibility.    Jenk.  Cent.  Cas.  7. 

N^wto  ttnetwr  armart  adrertnrnm  contra  te.  No 
ene  Is  bovnd  to  arm  his  adversary.  Wingate,  Max. 
665. 

Ntmo  ttnttur  ditin^rt.  No  one  is  bound  to  foro- 
teO.    4Cokt,  28;   10  m^.  65  o. 


Ntmo  ttnttur  edere  inntrtimenta  contra  te.  No  man 
is  bound  to  produce  writings  against  himself.  BtHif 
Diet 

Nemo  tenetur  in/ormare  qui  netcit  ted  quitqwit 
teire  quod  iu/urmat.  No  one  who  is  ignorant  of  a 
thing  is  bound  to  give  infuimation  of  it,  but  eveiy 
one  is  bound  to  know  that  which  he  gives  informa* 
tion  of.    Branch,  Princ. ;   Lane,  Exch.  110. 

Ntmo  ttuetur  jurare  in  tuum  turpitudintm.  No 
one  is  bound  to  testify  to  his  own  baseness. 

Nemo  teneiur  teiptnnt  aeeutart.  No  one  is  bound 
to  accuse  himself.  Wingate,  Max.  486;  Broom, 
Max.  3d  Lond.  ed.  871:  1  Sharswood,  Blackst, 
Comm.  443;   14  Mees.  A  W.  Exch.  286. 

Nemo  tenetur  teiptum  in/ortuniit  et  periculit  .ear- 
ponert.  No  one  is  bound  to  expose  himself  to  mis- 
fortune and  dangers.     Coke,  Litt.  253. 

Nemo  tenetur  teiptum  pfodrre.  No  one  is  bound 
to  expose  himself.  10  N.  Y.  10,  33 ;  7  How.  Praet 
N.  Y.  57,  58. 

Nemo  unquam  vir  magnut  fuit  tint  aliquo  dirino 
afflatu.  No  one  was  ever  a  great  man  without 
Some  divine  inspiration.    Cicero. 

Ntmo  videtnr  fruudart  cot  qui  teiuntf  et  conten* 
tiunt.  No  one  is  considered  as  deceiving  those  who 
know  and  consent.     Dig.  20.  17.  145. 

Nihil  afiud  p^tte^t  rex  qutim  qnod  de  jure  potett* 
The  king  can  do  nothing  but  whut  he  can  do  justly. 
11  Coke,  74. 

Nihil  eontentui  tarn  eontrnriwm  eet  quom  rit  atqut 
mttut,  N(ithing  is  so  contrary  to  consent  as 
force  and  fear.    Dig.  50.  17.  116. 

Nihil  dnt  qui  non  habet,  lie  gives  nothing  who 
has  nothing. 

Nihil  dt  rt  oecretcit  ei  qni  nihil  in  re  quando  int 
accretceret  habet.  Nothing  accrues  to  him  who, 
when  the  right  accrues,  has  nothing  in  the  subject- 
matter.     Coke,  Litt  188. 

Nihil  ett  enim  liberale  quod  non  idem  juttum.  For 
there  is  nothing  generous  which  is  not  at  the  same 
time  just.    2  Kent,  Comm.  441,  note  a. 

Nihil  ett  mat/it  rationi  couttntantum  qunm  eodem  • 
modo  quodque  ditto/vere  quo  eonjfatum  ett.     Nothing 
is  more  consonant  to  reasm  than  that  every  thing 
should  be  dissolved  in  the  same  way  in  wb;ch  it 
was  made.    Sheppard,  Touchst  323. 

Nihil  facH  error  nominit  cum  de  corport  eonttat. 
An  error  in  the  name  Is  nothing  when  there  is  cer- 
tainty as  to  the  thing.  11  Coke,  21 ;  2  Kent,  Comm. 
292. 

Nihil  habet  forum  ex  trend.  The  court  has  no* 
thing  to  do  with  what  is  not  before  it 

Nihil  in  lege  iutolernbiliut  ett,  eandem  rem  diverta 
jure  eenttri.  Nothing  in  law  is  more  intolersble 
than  that  the  same  case  should  be  subject  (in  dif- 
ferent courts)  to  diflerent  views  of  the  law.  4 
Coke,  93. 

Nihil  infra  regnum  tuhditot  magit  contervat  in 
tranquilitate  et  coneordid  quam  debita  legum  ad" 
minittralio.  Nothing  preserves  in  tranquillity  and 
concord  those  wbo  are  subjected  to  the  same  gov- 
ernment better  than  a  due  administration  of  the 
laws.     Coke,  2d  Inst  158. 

Nihil  mngit  juMtum  ent  quam  quod  necettarium  est. 
Nothing  is  more  just  than  what  is  necessary.  Dav. 
12. 

Nih  il  nequam  ttt  pnetumtndum.  Nothing  w  icked 
is  to  bo  presumed.    2  P.  Will.  583. 

Nihil  perfectum  ttt  dum  a  liquid  rettat  agendum. 
Nothing  is  perfect  while  something  remains  to  ba 
doneJ    9  Coke,  9. 

Nihil  peti  potett  ante  id  temput,  quo  per  rtmm 
naturam  pertttlvi  potnt.  Nothing  can  be  demanded 
before  that  time  when,  in  the  nature  of  things,  it 
oan  be  paid.    Dig.  50.  17.  186. 

Nihil  pottumut  contra  vtritatem.  We  can  do 
nothing  against  truth.  8t  Albans,  Doct.  A  Sto. 
Dial.  2.  c.  6. 

Nihil  prmteribiturniti  quod  pottidetur,    Thara  if 
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no  prescription  for  that  which  it  not  pouesscd.     6 
Bamew.  -A  Aid.  277. 

Nihil  quod  e$t  contra  rationem  est  lieitum,  No- 
thing against  reason  is  lawfuL     Coke,  Litt  97. 

A'ikU  quod  tut  inconvenient  eet  lieitum.  Nothing 
inconvenient  is  lawfuL    4  Hon.  L.  Cas.  145,  ltf5. 

Nihil  eimul  iuventum  e»t  et  per/ectum.  Nothing 
is  invented  and  perfected  at  the  same  moment. 
Coke,  Litt.  230;  2  Sharswoodi  Blackst.  Comm. 
298,  n. 

Nihil  tarn  eonveniene  eet  naturali  mquitati  quam 
unumqttodque  diMolei  eo  liyamine  quo  ligatum  eat, 
Nothin-^  u  so  consonant  to  natural  equity  as  that 
each  thing  should  be  iSissolved  by  the  same  means 
by  which  it  was  bound.  Coke,  2d  Inst.  36U ;  Broom, 
Max.  3d  Lond.  ed.  785.  See  Sheppard,  Touchst. 
823. 

Nihil  tarn  conveniene  eet  naturali  mquitati,  qudm 
voluntatem  domini  volentie  rem  9uam  in  aliaui  trans- 
ferrCf  ratam  haberi.  Nothing  is  more  conformable 
to  natural  equity  than  to  confirm  the  will  of  un 
owner  who  desires  to  transfer  his  properly  to  an- 
other.    Inst.  2.  1.  40;  1  Coke,  100. 

Nihil  tarn  naturale  est,  qudtn  eo  genere  quidque 
dissolverCf  quo  coUigatum  est.  Nothing  is  so  natural 
as  that  an  obligation  should  be  dissolved  by  the 
iame  principles  which  were  observed  in  contracting 
it.  Dig.  50.  17.  35.  See  1  Coke,  100 ;  Coke,  2d 
Inst.  359. 

Nihil  tarn  proprium  imperio  quam  legibus  vivere. 
Nothing  is  so  becoming  to  authority  as  to  live  ac- 
cording to  the  law.  FletOy  1.  1,  c.  17,  J  11 ;  Coke, 
2d  InsU  63.* 

Nil  agit  exemplum  litem  quod  lite  resoltit.  An 
example  does  no  good  which '  settles  one  question 
by  another.     Hatch  vs.  Mann,  15  Wend.  44,  49. 

Nilfacit  error  nooiinis  si  de  cor  pore  coustat.  An 
error  in  the  name  is  immaterial  if  the  body  is  cer- 
tain. Broom,  Max.  8d  Lond.  ed.  5U6;  11  C.  B. 
406. 

Nil  sine prudenii  fecit  ratione  vetustas.  Antiquity 
did  nothing  without  a  good  reason.     Coke,  Litt.  65. 

Nil  temere  novandttm.  Nothing  should  be  rashly 
changed.    Jenk.  Cent.  Cas.  163. 

Nimia  subtilitas  in  jure  reprobatur,  et  talis  eerti- 
tudo  eertitudinem  eotifnndit.  Too  great  subtlety 
is  disapproved  of  in  law;  for  such  nice  prtitence 
of  certainty  confounds  true  and  legal  certainty. 
Broom,  Max.  3d  Lond.  ed.  175 ;  4  Coke,  5. 

Niminm  altercando  Veritas  amittitur.  By  too 
much  altercation  truth  is  lost.     Hob.  344. 

No  man  can  hold  the  name  laud  immediately  of 
two  several  landlords.    Coke,  Litt.  152. 

No  man  is  presumed  to  do  any  thing  against  na- 
ture.   22  Viuer,  Abr.  154. 

No  man  mag  be  judge  in  his  oioa  cause, 
"    No  man  shall  set  up  his  infamy  as  a  defence.     2 
W.  Blackst.  364. 

No  man  shall  take  by  deed  but  parties,  unless  in 
remainder. 

No  one  can  grant  or  convey  whnt  he  does  not  oion. 
25  Barb.  N.  Y.  284;  301.  See  20  Wend.  N.  Y.  267; 
23  N.Y.  252;  18  id.  121;  6  Du.  N.  Y.  232.  And 
see  EsTOPPRL. 

Nobiles  magis  pleetuntur  pecunid;  plehes  verb  in 
eorporo.  The  higher  classes  are  more  punished  in 
money;  but  the  lower  in  person.  Coke,  3d  Inst. 
220. 

Nobiles  suut  qui  arma  gentilitia  ant^cessorum 
tuorum  proferre  possumt.  The  gentry  are  those  who 
are  able  to  produce  armorial  benrings  derived  by 
descent  from  their  own  ancestors.  Coke,  2d  Inst. 
695. 

Nobiliores  et  benigniores  presumptiones  in  dubiis 
sunt  prteferendm.  When  doubts  arise,  the  most 
generous  and  benign  presumptions  are  to  be  pre- 
ferred.    Reg.  Jur.  Civ. 

Nomen  est  quasi  ret  notamen.  A  name  is  at  it 
wwe  the  note  of  a  thing.    11  Coke,  20. 


Nomen  non  sufficit  si  res  non  sit  de  jure  atU  de 
facto.  A  name  docs  not  suffice  if  the  thing  do  not 
exist  by  law  or  by  fact.    4  Coke,  107. 

Nomina  si  nescis  perit  cognitio  rerum.  If  yon 
know  not  the  names  of  things,  the  knowledge  of 
things  themselves  perishes.     Coke,  Litt.  86. 

Nomina  sunt  mutabilia,  res  autem  immobiiee* 
Names  are  mutable,  but  things  immutable.  6 
Coke,  66. 

Nomina  sunt  notse  rerum.  Names  are  the  notea 
of  th logs.     U  Coke,  20. 

Nomina  sunt  symbola  rerum.  Names  are  tlM 
symbols  of  things. 

NoH  accipi  debent  verba  in  demonstrationtsn 
falsam,  quK  conipetunt  in  limitadonim  teram. 
Words  ought  not  to  be  accepted  to  import  a  falee 
description,  which  may  have  cfi'eet  by  wuy  of  tm* 
limitation.  Bncon,  Max,  Keg.  13;  2  Faitons, 
CuDtr.  62-65;  Broom,  Max.  3d  Lond.  cd.  578;  3 
Barntw.  A  Ad.  459;  4  Kxch.  C04;  3  Taunt.  147. 

Non  alio  modo  puniatur  aliquis,  quam  secuuduw^ 
quod  se  habet  cotrdemnaiio.  A  person  may  not  be- 
pL niched  difftrently  tbun  according  to  what  the 
sentence  enjoins.    Ctke,  3d  Inst,  217. 

Aon  aiiitr  d  sigiiijicatioue  cerborum  recedi  opartmt 
quam  ciim  moni/estvm  est,  uliud  sensisne  teMatoreistm 
We  must  never  depart  from  the  signification  of 
words,  unless  it  is  evident  that  they  are  not  con- 
formable to  the  will  of  the  testator.  Dig.  32.  69 
pr.;  Broom,  Max.  3d  Lond.  ed.  500;  2  De  Gex.  M. 
A  Q.  Cb.  313. 

Non  auditur  perire  rolens.  One  who  wishes  to 
perish  ought  not  to  be  heard.    Best,  £v.  }  3S5. 

Non  ronciduntur  citationes  priusquam  erprimatmr 
super  qua  rejitri  deeet  citatio.  Summonses  or  cita^ 
tions  should  not  be  granted  before  it  is  expressed 
upon  what  ground  a  citation  ought  to  Le  isaned. 
12  Coke,  47. 

AW  consentit  qui  errat.  He  who  errs  does  not 
consent.     1  Bouvier,  Inst.  n.  581 ;  Bract*  n,  44. 

Nou  dat  qui  non  habet.  He  gives  noth.ng  who 
has  nothing.     Broom,  Max.  3d  Lend.  ed.  417. 

A'on  debeo  melioris  ctmdiiionis  essCf  quam  uuctor 
mens  d  quo  jus  in  me  transit.  I  ought  not  to  be  in 
better  condition  than  he  to  whose  rights  I  succeed. 
Dig.  50,  17.  175.  1. 

Ntm  debevet  alii  nocere,  quod  inter  alios  attuun 
essef.  No  one  ought  to  be  injured  by  that  which 
has  taken  place  between  other  parties.  Dig.  12.  2. 
10. 

Non  debet  addnci  ereeptio  ejus  ret  cuius  petitur 
dissolutio.  A  plea  of  the  same  matter  the  dissolu- 
tion of  which  is  sought  ougbt  not  to  be  made. 
Bacon.  Max.  Reg.  2;  Brocm,  Max.  3d  Lond.  ed. 
157;  3  P.  Will.  317;  1  Ld.  Raym.  57;  2  id.  1483. 

Non  debet  alteri  per  altervm  itiiqua  conditio  m- 
ferri,  A  burdensome  condtion  ought  not  to  bo 
brought  upon  one  man  by  the  act  of  another.  Dig. 
50.  17.  74. 

A^on  debet,  nti  plus  licet,  quod  minus  est,  nan 
licere.  He  who  is  permitted  to  do  the  greater  may 
with  greater  reason  do  the  less.  Dig.  60.  17.  21 ; 
Broom,  Max.  3d  Lend.  ed.  165. 

Non  debit  actori  lieere,  quod  reo  non  permittitur. 
That  which  is  not  permitted  to  the  defendant  ought 
not  to  be  to  the  plaintiff.    Dig.  50.  17.  41. 

Non  deeet  homines  dedere  causa  ntm  coguita.  It 
is  unbecoming  to  surrender  men  when  no  cause  is 
shown.  4  Johns.  Ch.  N.  Y.  106,  114;  3  WheeL 
Crim.  N.  Y.  473,  482. 

Non  decipitnr  qui  scit  se  deeipi.  He  is  not  de- 
ceived who  knows  himself  to  be  deceived.  5  Coke, 
60. 

Non  dejfnitur  in  jure  ouid  sit  eonatus.  What  aa 
attempt  it,  is  not  defined  in  law.     6  Coke,  42. 

N<tn  differuntquse  concordant  re,  tametsi  mm  in 
verbis  iisdrm.  Those  things  which  agree  in  sub- 
stance, though  not  in  the  tame  wordt,  do  not  difitc 
Jenk.  Cent.  Cat.  70. 
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if(M  didtiiaittr,  etti  mecialiter  venditor  evietiouem 
noH  pmmiterii,  re  evictdf  er  empto  eompetere  actionem. 
It  it  eerUin  that  althoagh  the  veDdor  has  not 
gireo  a  special  gaariintee,  an  action  ex  empto  lies 
«^ia»t  hun,  if  the  pnrchuser  is  evicted.  C.  8.  45. 
6.  Bai  see  Doetor  A  Stud.  b.  2,  c.  47;  Broom, 
Max.  3d  Lond.  ed.  690. 

Non  effieit  ajfeeta*  niei  eeqtuttHr  effeeiut.  The 
intention  amounts  to  nothing  unless  some  effect 
foUoirs.     1  Rolle,  226. 

NtMt  eai  aretine  mneulum  inter  Komtnee  quam  Jue- 
jnaudam.  There  is  no  stronger  link  among  men 
than  an  oath.    Jenk.  Cent  Cas.  126. 

Non  e9t  eertandnm  tie  regalia  jurie.  There  is  no 
disputing  about  rules  of  law. 

ifott  eet  ditpHtandum  eoutra  prineipia  negantem. 
There  is  no  disputing  against  a  man  denying  prin- 
etples.    Coke,  Litt.  343. 

Non  e»t  JH»tu$H  aliquem  antenaiun  poet  mortem 
/aeere  baetardumy  qui  toto  tempore  vitm  eum  pro 
lejitimo  habebntur.  It  is  not  just  to  make  an  elder- 
bom  a  bastard  after  his  de-ith,  who  during  his 
lifetime  was  aoeounted  legitimate.     12  Coke,  44. 

Jfon  eet  noiBum  ut  priore*  lejie  ad  poeterioree 
tmlaHtur.  It  is  not  a  new  thing  that  prior  statutes 
shall  gire  plaoe  to  later  ones.  Dig.  1.  3.  26;  1.  1. 
4,:  Broom,  Max.  3d  Lnnd.  ed.  27. 

Non  eet  reeedendum  d  eommnni  obeervmUid.  There 
shonlJ  bo  no  departure  from  a  common  observance. 
2  Coke,  74. 

Non  emt  rejula  qnin  f allot.  There  is  no  rule  but 
what  may  fail.    Off.  Bx.  212. 

Non  eMt  mittgulie  eoneedendum,  quod  per  magie- 
trafnm  puhlici  jtoent  fieri,  ne  oeeaaio  sit  mnjorie 
tnoknliw*  jnr.ittndi.  That  is  not  to  bo  conceded  to 
private  persons  which  can  be  publicly  done  by  the 
mftgistrjtte,  lest  it  be  the  occasion  of  greater  tumults. 
Dij.  60.  17.  176. 

Non  ex  opinionibue  atntfulorumf  $ed  ex  eommnni 
lUHy  nomina  examiiri  debent.  Names  of  things 
oaght  to  b«  understood  according  tu  common  usage. 
Dot  aooording  to  the  opinions  of  individuals.  Dig. 
33. 10.  7.  2. 

Non  faeifie  malum,  ut  inde  veniat  bonum.  You 
are  not  to  do  evil  that  good  may  come  of  It.  11 
Coke,  74  a. 

Non  impedlt  elauenla  derogatoria,  quo  minue  ab 
eadem  patettate  rea  diseo/cautur  a  qnibne  eonetitn- 
untmr.  A  derogatory  clause  does  not  prevent  things 
or  acts  from  being  dissolved  by  the  same  power, 
by  whieh  thej  were  originally  made.  Bacon,  Max. 
Beg.  19. 

Non  in  iegendoeed  in  intelligendo  legee  coneietunt. 
The  laws  consist  not  in  being  read,  but  in  being 
understood.     8  Coke,  167. 

Non  jHM,  eed  aeieina  faeit  etipitem.  Not  right, 
but  seisin,  makes  a  stock  from  which  the  inheritance 
must  descend.  Fleta,  L  6,  ec.  14,  2,  ^  2;  Noy, 
)lax.9:h  ed.  72, n.  (/»);  Broom,  Max.  3d  Lend.  ed. 
466 ;  2  Sharswood,  Blackst  Comm.  209 ;  1  Stephen, 
Comm.  3^9,  368,  394;  4  Kent,  Comm.  388,  389;  4 
fieott,  s.  R.  468. 

Nt>n,  lieet  quod  diependio  licet.  That  which  is 
permitted  only  at  a  loss  is  not  permitted  to  be 
done.    Coke,  LitL  127. 

NoM  uaacif  tt  natum  tnort,  paria  »unt.  Not  to  be 
bom,  and  to  be  dead- bora,  are  the  same. 

NoH  ohliyeU  lex  niei  promulgnta.  A  law  is  not 
obligatory  unless  it  be  promulgated. 

Non  obeeroatd  furmdj  infertur  adnnllatio  aotHe. 
When  the  form  is  not  observed,  it  is  inferred  that 
the  act  is  annulled.     12  Coke,  7. 

Nam  nfficit  c*matu9  niei  eeqnatur  effeetne.  An 
attempt  does  not  harm  unless  a  consequence  follow. 
11  Coke,  95. 

Nan  nmne  damnum  inditeit  injnriam.  Not  every 
lots  produces  an  injury,  i'.«.  gives  a  right  of  action. 
£•9  3  Blaokstnne,  Comm.  219;  1  Smith,  Lend.  Cas. 
131;  Broom,  Max.  93;  2  Bouvier,  Inst.  n.  2211. 


Non  om»e  quod  lioet  honeetum  eet.  It  is  not 
every  thing  which  is  permitted  that  is  honorable. 
Dig.  60.  17.  144. 

Non  omnium  qux  a  majoribue  no»tri$  eonetituta 
eunt  ratio  reddi  pnteet.  A  reason  cannot  always  be 
given  for  the  institutions  of  our  ancestors.  4  Coke, 
78;  Broom,  Max.  3d  Lond.  ed.  149;  Branch,  Prino. 

Aon  poeeeeeori  iucumbit  necewtae  probandi  pot' 
eeeeionee  ad  »e  pertinere.  It  is  not  incumbent  on 
the  possessor  of  property  to  prove  his  right  to  his 
possessions.  Code,  4. 19.  2;  Broom,  Max.  3d  Lond. 
ed.  639. 

Non  poteet  adduei  exeeptio  ejnedem  rei  ct«/ii«  petilnr 
dieeolutio.  A  plea  of  the  same  matter,  the  dissolu- 
tion of  which  is  sought  by  the  action,  cannot  bo 
brought  forward.  Bacon,  Max.  Reg.  2.  When 
an  action  is  brought  to  annul  a  proceeding,  the 
defendant  cannot  plead  such  proceeding  in  bar. 
Broom,  Max.  3d  Lond.  ed.  154;  Wingate,  Max. 
647;  3  P.  Will.  317. 

Non  poteet  probari  quod  probatnm  non  reUvat. 
That  cannot  be  proved  which  proved  is  irrelevant. 
See  1  Exch.  91,  92,  102. 

Non  poteet  quie  vine  brevi  agere.  No  one  oan  sue 
without  a  writ.     Fleta,  1.  2,  c.  13,  J  4. 

Aon  poteet  rex  grntiam  faeere  cum  injurid  ei 
damuo  aliorum.  The  king  cannot  confer  a  favor 
which  occasions  injury  and  loss  to  others.  Coke, 
3d  Inst  236;  Broom,  Max.  Sd  Lond.  ed.  60; 
Vaugh.  338;  2  Ell.  A  B.  874. 

Non  poteet  rex  etdrtlitum  renitentem  onerare  «m- 
poeitionibue.  The  king  cannot  load  a  subject  with 
imposition  against  his  consent     Coke,  2d  Inst  61. 

Aon  poteet  videri  dekieee  habere,  qui  nunquam 
habttit.  Ho  cannot  be  considered  as  having  ceased 
to  have  a  thing,  who  never  had  It  Dig.  60.  17. 
208. 

Aon  prmetat  impedimentum  quod  dejure  non  eorti^ 
tur  effeetum.  A  thing  which  has  no  effect  in  law 
is  not  an  impediment  Jenk.  Cent  Cas.  162;  Win- 
gate,  Max.  727. 

Non  quod  dictum  eet,  »ed  quod  /actum  eet,  inepici' 
tur.  Not  what  is  said)  but  what  is  done,  is  to  bt 
regarded.  Coke,  Litt  36;  6  Bingh.  310;  1  Meto. 
Mass.  353;  11  Cush.  Mass.  636. 

Nou  refert  an  quie  aeeeueum  euum  prae/ert  verbia, 
an  rebua  ipaia  et  faetia.  It  is  immaterial  whether 
a  man  gives  his  assent  by  words  or  by  acta  and 
deeds.     10  Coke,  52. 

Aon  refert  quid  ex  KquipollentibuM  fiat.  It  mat- 
ters not  what  becomes  of  equipollent  expressions. 
6  Coke,  122. 

Abu  refert  quid  notum  eit  judiei,  at  notum  non  ait 
in  fornid  Judicii.  It  matters  not  what  is  known 
to  the  judge,  if  it  is  not  known  to  him  judicially. 
3  Bulstr.  115. 

Non  refert  verhia  an  faetia  fit  revoeatio.  It  mat- 
ters not  whether  a  revocation  be  by  words  or  by 
acts.     Croke  Car.  49 ;  Branch,  Princ. 

A^>n  remota  eauaa  aed  proxima  apeetatur.  Set 
Causa  Proxiva. 

Non  reapottdebit  minor,  uiai  ih  eattad  dotia,  et  Aoe 
pro  faoore  doti.  A  minor  shall  not  answer  unlest 
in  a  ease  of  dower,  and  this  in  favor  of  dower.  4 
Coke,  71. 

Non  reua  niei  mena  ait  rea.  Not  guilty  unlesf 
the  intent  be  guilty.    1  Story,  Contr.  4th  od.  87. 

A^on  aolent  qnas  abundant  vitiare  eeriptnraa.  Sur- 
plusage does  not  usually  vitiate  writings.  Dig.  56. 
17.  94 ;  Broom,  Max.  3d  Lond.  ed.  559,  n. 

Ndn  aolnm  quid  licet,  aed  quid  eat  conveniena  con- 
aideraudum,  quia  nihil  quad  inconeeniena  eat  licitum* 
Not  only  what  is  permitted,  but  what  is  convenient, 
is  to  be  considered,  because  what  is  inconvenient  is 
illegal.     Coke,  Litt  66  o. 

A^on  aunt  longa  ubi  nihil  eat  qnod  demere  poaaiem 
There  is  no  prolixity  where  there  is  nothing  that 
ean  be  omitted.     Vaugh.  138. 

Non  temere  credere,  wt  nervut  aapitmim.    Not  to 
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believe  raihly  is  the  nenre  of  wisdom.  5  Coke, 
114. 

JioH  valet  eateeptto  tJMdtm  rti  eujit$  petitur  dh- 
9olut!o.  A  plea  of  tliat  of  which  the  dissolution  is 
sought  is  not  valid.     2  Ed.  Ch.  134. 

JVon  valet  impedimentum  quod  dejure  ntm  tortitur 
effectnm.  An  impediment  is  of  no  avail  which  by 
law  has  no  effect     4  Coke,  31  a. 

NoH  verbi*  ted  ipin9  rebna,  lege$  imponimut.  Not 
npon  words,  but  upon  thiogs  themselves,  do  we 
impose  law.     Code,  6.  43.  2. 

NoH  videntur  qui  errant  contentire.  He  who  errs 
is  not  eonsiderea  as  consenting.  Dig.  60.17.  116; 
Broom,  Max.  8d  Lond.  ed.  240 ;  2  Kent,  Comm. 
477;  14aa.207. 

Non  videntur  rem  atnittere  quthut  propria  non 
/uit.  Thej  are  not  considered  as  losing  a  thing 
whose  own  it  was  not.     Dig.  50.  17.  85. 

Non  videtur  eonaeiuum  retinuifse  n  quit  ex  prm- 
%cripto  minanti*  aliqnid  immutavit.  He  does  not 
appear  to  have  retained  his  consent,  who  has 
changed  any  thing  at  the  command  of  a  party 
threatening.  Bacon,  Max.  Reg.  22;  Broom,  Max. 
8d  Lond.  ed.  254. 

Hon  videtur  per/ecti  cnjnnque  id  eMe,  quod  ex 
ca$u  au/erri  poteeU  That  does  not  truly  belong 
to  any  one  which  can  be  taken  from  him  upon  oc- 
casion.    Dig.  50.  17.  159.  1. 

Non  videtur  qtti$quam  id  eaperef  quod  ei  neeeaae 
eft  alii  rewtituere.  One  is  not  considered  as  acquir- 
ing property  in  a  thing  which  he  is  bound  to  re- 
store.   Dig.  50.  17.  51. 

JVott  videtur  vim  faeeTe^  qui  jure  »tw>  uiitur^  et  or- 
dinaria  actione  erperitur.  Ho  \a  not  judged  to  use 
force  who  exercises  his  own  right  and  proceeds  by 
ordinary  action.    Dig.  50.  17.  155.  1. 

JVoit  volet  confirmation  niei  t7/«,  qui  eonfirmatf  fit 
in  poueiteione  ret  vel  jurie  unde  fieri  debet  eonfirma- 
tio ;  et  eodem  modo,  ni$i  ille  evi  confirmatio  fitf  «t  f 
in  poeetunione.  Confirmation  is  not  valid  unless  he 
who  confirms  is  either  in  possession  of  the  thing 
itself,  or  of  the  right  of  which  confirmation  is  to  be 
made,  and.  in  like  manner,  unless  he  to  whom  con- 
firmation is  made  is  in  pos^session.  Coke,  Litt. 
295. 

Noeeitur  d  eoeii;  It  is  known  from  its  associates. 
The  meaning  of  a  word  may  be  ascertained  by 
reference  to  the  meaning  of  words  associated  with 
it.  Broom,  Max.  3d  Lond.  ed.  523;  9  East,  267, 
13  id,  531 ;  6  Taunt.  294;  1  Ventr.  225 ;  1  Bamew. 
k  C.  644;  Arg.  10  idt.  496,  519;  18  C.  B.  102,  893; 

6  Mann,  k  G.  639,  667;  3  C.  B.  437;  5  id,  .380;  4 
Exch.  511,519;  5  t(/.294;  11  id.  113;  3  Term,  87; 
8  id.  118;  1  N.  Y.  47,  69;  11  Barb.  N.  Y.  43,  63; 
20  id,  644. 

Noeeitur  ex  sorto,  qui  non  eognQecitur  ex  ae,  Ht 
who  cannot  be  known  from  himself  may  be  known 
f^om  his  associate.  F.  Moore,  817;  1  Ventr.  225; 
8  Term,  87;  9  East,  267;  13  id,  531 ;  6  Taunt.  294; 
1  Bamew.  A  C.  644. 

Notitia  dicitur  d  nowendo ;  et  notitia  non  debet 
tlaudieare,  Notioe  is  called  from  a  knowledge  being 
had ;  and  notice  ought  not  to  halt,  t.e.  be  imper- 
fecL    6  Coke,  39. 

Nova  cmittitutio  futnrie/ormam  imponere  debet,  non 
prmteritie.  A  new  enactment  ought  to  impose  form 
upon  what  is  to  come,  not  upon  what  is  pa5t.  Coke, 
2d  Inst  292;  Broom,  Max.  3d  Lond.  ed.  33, 36 ;  T. 
Jones,  108 ;  2  Show.  16;  6  Mees.  A  W.  Exch.  285 ; 

7  id.  636 ;  2  Mass.  122 ;  2  Gall.  C.  C.  1.39 ;  2  N.  Y. 
245 ;  7  Johns.  N.  Y.  503  et  eeq.,  where  this  rule  is 
ftally  considered  and  the  authorities  reviewed. 

Novatio  non  prmnumitur,  A  novation  is  not  pre- 
sumed.    Halkers,  Max.  104. 

Novitaa  non  tarn  utilitate  prodetf  qnnm  noeitate 

perturbat.    Novelty  benefits  not  so  much  by  its 

Utility  as  it  disturbs  by  its  novelty.    Jonk.  Cent. 

Cas.  167. 

'  Novum  judio(«m  non  dat  novum  Jut,  eed  d^elarat 


antiquum,  A  new  judgment  does  not  make  a  new 
law,  but  declares  the  old.     10  Coke,  42. 

Nitxa  eeqiiitur  caput.  The  injury  (t.e.  liability  to 
make  good  an  injury  caused  by  a  slave)  follows  the 
head  or  person,  i.e.  attaches  to  his  mabter.  Heineo- 
oius,  Elem.  Jur.  Civ.  1.  4,  t.  8>  |  1231. 

Nuda  pnr.tio  obligatiotiem  non  pnrit,  A  naked 
promise  does  not  create  an  obligation.     Dig.  2.  14. 

7.  4;  Code,  4.  65.  27;  Broom,  Max.  3d  Lond.  ed. 
670 ;  Brisson,  Nudua, 

Nuda  ratio  et  nuda  paetio  non  ligant  aliquem 
debitor  em.  Naked  reason  and  naked  promise  do 
not  bind  any  debtor.     Fleta,  1.  2,  c.  60,  {  25. 

Nudum  pactum  eet  ubi  nulla  eubeet  cauea  prnpfrr 
conventionem  ;  aed  ubi  aubeat  cauan^  Jit  oblSyatio,  «t 
pnrit  actionem.  Nudum  pactum  is  where  there  is 
no  consideration  fur  (ho  undertaking  or  agreement ; 
but  when  there  is  a  cinsideration,  an  cbligatiun  la 
created  and  an  action  arises.  Dig.  2.  14.  7.  4;  2 
Sharswood,  Blackst.  Comm.  445 ;  Broom,  Max.  3d 
Lond.  ed.  660 ;  Plowd.  309 ;  1  Powell,  Coutr.  :>30  et 
acq.;  3  Burr.  1670  el  aeq.;  Viner,  Abr.  Nuduaaa 
Pactum  (A);  1  Fonblanque,  Eq.  5th  ed.  335  a. 

Nudum  pactum  ex  quo  non  oritur  actio.  Nudum 
pactum  is  that  upon  which  no  at  tion  arises.  Code, 
2.  3.  10;  5.  14.  1 ;  Broom,  Max.  3d  Lond.  ed.  676. 

Nul  ne  doit  a'enriehir  nnx  dfpena  dea  autrea.  No 
one  ought  to  enrich  himself  at  the  expense  of 
others. 

Nul-  prendra  advantage  de  aon  tort  demeane.  No 
one  shall  take  advantage  of  his  own  wrong;. 
Broom,  Max.  3d  Lond.  e<1.  265. 

Nulla  curia  qum  reeordum  non  habet  potest  tat- 
ponerefinemf  neque  aliquem  mandare  carceri  ;  quin 
iata  apeetant  ttintnmmodo  ad  curiaa  de  recordo.  No 
court  which  has  not  a  record  can  impose  a  fine,  or 
commit  any  person  to  prison :  because  those  powers 
belon;;  onl>  to  courts  of  record.    8  Coke,  60. 

Nulla  xmpttaaibilia  aut  inhoneata  aunt  pratattmendaf 
vera  autem  et  honeata  et  poaaibilia.  No  inipogjiiblo 
or  dishonorable  things  are  to  be  presumed;  but 
things  true,  honorable,  and  possible.  Coke,  Litt. 
78. 

Nulld  pactione  effiei  poteat  ne  dolva  prratetur. 
By  no  agreement  can  it  be  effected  that  tbero 
shall  be  no  accountability  for  fraud.  Dig.  2.  14. 
27.  3;  Broom,  Max.  3d  Lond.  ed.  622,  118,  n.;  5 
Maule  &  S.  466. 

Nulla  rfgle  aana/ante.  There  is  no  rule  without 
a  faulL 

Nulla  terre  aatte  aeigneur.  No  land  without  a 
lord.     Guyot,  Inst.  Food.  o.  28. 

Nnlli  enim  rea  aua  aervit  jure  aervitvtia.  No  one 
oan  have  a  servitude  over  his  own  property.    Dig. 

8.  2.  26 ;  17  Mass.  443;  2  Bouvier,  Inst  n.  1600. 
Nulliua  hominia  auctoritaa  apud  noa  valere  debei^ 

ut  meliora  non  aequeremur  ai  quia  attuferit.  The 
authority  of  no  man  on^ht  to  avail  with  us.  that 
we  should  not  follow  better  [opinions]  should  any 
one  present  them.     Coke,  Litt.  383  b. 

Nullum  crimen  majua  eat  inobedientid.  No  erime 
is  greater  than  disobedience.    Jenk.  Cent.  Cos.  77. 

N^ullum  exemplum  eat  idem  omnibua.  No  exam- 
ple is  the  same  for  all  purposes.    Coke,  Litt  212  a. 

Nullum  iniquttmMat  prteaumeudum  in  jure.  No- 
thing unjust  is  to  be  presumed  in  law.  4  Coke^ 
72. 

Nullum  matrimonium,  ibi  nulla  doa.  No  marriage, 
no  dower.    4  Barb.  N.  Y.  192,  194. 

Nullum  aimile  eat  idem.  Nothing  which  is  like 
another  is  the  same,  t.e.  no  likeness  is  exact  iden- 
tity. 2  Stor.  C.  C.  512;  Story,  Partn.  90;  Coke, 
Litt  3  n;  2  Sharswood,  Blackst  Comm.  162. 

Nullum  aimile  qnatuor  pedihua  eurrit*  No  simile 
runs  upon  four  feet,  or,  as  ordinarily  expressed, "  on 
all  fours."  Coke,  Litt  3  a/  Eunomus,  Dial.  2  p. 
155 ;  1  Stor.  C.  C.  143. 

Nullum  tentpua  occurrit  regi.  Lapse  of  time  doea 
not  bar  the  right  of  the  erown.    Coke,  2d  Jnst.  273  ; 
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1  8hartwoodt  Blftekst  Oomm.  247;  Broom,  Mftz. 
34  Load.  62;  Hub.  347;  2  Stephen,  Comm.  504; 
1  UtM,  3M;  2  Broek.  C.  G.  3V3;  Id  Joboa.  N.  Y. 
i27;  lOBwrb.  N.Y.  139. 

KhUmm  ttmpmm  cfcewrrtl  reijmbHcte.  Lapte  of 
tinM  doM  not  bar  the  cumnaon wealth.  11  Grat. 
kl'ii  UiUiard.  Real  Prop.  173;  8  Tex.  410;  16  id. 
m;  b  MeLean,  C.  C.  113;  IV  Mo.  007. 

NmU*i»  commodvm  rupere  potett  de  injmrid  tud 
fnpfrid,  No  one  shall  take  advantage  of  bU  own 
wrong.  Coke,  Lkt.  148  6/  Broom,  Max.  8d  Lond. 
cd.  266;  4  Bingh.  y.  c.  3tf5;  4  Barnew.  k  Aid.  409; 
16  Meet,  k  W.  Bxeh.  309;  U  id.  080. 

JfulU*  dtbet  ffjfere  </e  ifo/o,  nbi  alia  actio  mbe»t. 
Where  another  form  of  aetion  is  given,  no  one 
•oght  to  ana  in  the  action  de  dolo,    7  Coke,  93. 

NhUm  divitwur  aeceittoriue  poet  /eloniam  ted  41U 
^ni  want  prineipaUm  /eiomiam  feci—t^  et  illufn  r€- 
tefttntit  et  cttm/urtaviu  No  one  is  ealied  an  aeoes- 
torj  after  tha  faei  but  he  who  knew  the  prineipal 
to  bare  committed  a  feluny,  and  received  and  eom- 
forb<d  him.     Coke,  3d  last  138. 

ShUm  dicitHT  J'efo  prineipali»  nj>f  actor,  ant  qm 
pTKHiu  eti,  mbeUam*  aut  avjciliaau  ttctorem  ad  /elo- 
niam /oci'eNcfam.  No  one  shall  be  oalled  a  princi- 
pal  Men  except  the  party  aetoallj  committing  the 
f«lonj,  or  the  party  present  aiding  and  abetting  in 
iti  eommission.    Coke,  3d  Inst.  138. 

A'«//m«  id*fiMU9  te»ti»  in  re  »Hd  inteliigifur.  No 
•ae  ii  nnderstood  to  be  a  eoiupetent  witness  in  his 
ovB  csnsa.  Dig.  22. 5. 10 ;  1  Somn.  C.  C.  328,  844. 
Ifttifm*  JHO  alienum  /orit/aeere  potett.  No  man 
•an  forfeit  another's  right  Fleta,  I.  1,  o.  28,  {It. 
Snllif  reeedeU  e  eurid  cancetlarid  aifte  reimtdio, 
Ko  one  ought  to  depart  unt  of  the  ooart  of  ehanoery 
withont  a  ramedy.    Year  B.  4  U.  n.  VII.  4. 

NtiUtat  vidotur  dolo  /neere  qui  ituo  jure"  utitur.  No 
man  is  to  be  esteemed  a  wrong-doer  who  availa 
bimsalf  of  hia  legal  right.  Dig.  60. 17.  65;  Broom, 
Max.  3d  Lond.  ad.  124, 118,  n.  (q);  14  Wend.  N. 
T.  Zli9,  402. 

A«uqmam  ermeit  oat  poot  facto  prmteriti  delicti 
Mtiaunio.  The  Quality  of  a  past  offence  is  never 
■SSi'^^^st^  ^y  uiat  which  happena  subsequent. 
big,  60.  17.  138.  1;  Bacon,  Max.  Reg.  8;  Broom, 
Uax.  .^  Lond.  ed.  41. 

Auoqnttm  deenrritnr  ad  txtraordinariwm  ttd  vbi 
deficit  ordimarium.  We  are  never  to  recur  to  what 
is  citraordinaiy,  till  what  is  ordinary  fails.  Coke, 
4thlaf>t.84. 

Surnqnam  Jietio  oino  Icffc  There  is  no  fiction 
without  law. 

Njmqmam  niwno  dieitmr  quod  nynqttam  9ati$  dfritvr. 
What  is  never  sniBoientiy  said  ie  never  said  too 
much.    Coke,  Litt.  376. 

Namqwnm  prmwrihitur  in  /alto.  There  is  never 
preKriptioii  in  ease  of  falsehood  {crimen  Jalei), 
fiell^Diet. 

Nmmqmam  m  kumanm  protper^  mccedunt  «6« 
n^lupntinr  divittm.  Human  things  never  prosper 
whrn  divine  things  are  neglected.  Colte,  Litt.  96 ; 
Wingate,  Max.  2. 

Hupiiam  man  ef»ncubitM»,  ecd  contennu /adt.  Not 
io-habitation  bat  oonsent  makes  the  marriage. 
Dig.  60.  17.  80;  i  Bonviei,  Inst.  n.  239;  Coke, 
Litt  33. 

06«rfic»it<i  eH  It^t  oMocnfia,  Obedienee  is  the 
•sseaee  of  the  law.     11  Coke^  100. 

OOtemperandum  oet  conmetudini  rationabifi  tan- 
f««w  Uyi.  A  reasonable  custom  is  to  be  obeyed 
like  law.     4  Coke,  38. 

Orcvpanfie  JInnt  derelicta.  Things  abandoned 
baeome  tha  pruperty  of  the  (first)  occupant  1  Pet 
Adm.  63. 

Odiooa  H  inhoneeia  non  9un1  in  lege  prmeumanda. 
Mioaa  and  dishonest  acts  are  not  presumed  in  law. 
Coke,  Litt.  78;  6  Wend.  N.  Y.  238,  231 ;  18  N.  Y. 
2i6,30O« 
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Odioea  non  prmetimuntur.  Odious  things  are  nol 
preaumed.    Burr.  Sett  Caa.  190. 

Offieere  majf  uot  examine  the  judicial  acta  of  tke 
ooart 

Offieia  Jndicialia  non  toneedantur  antequam  en- 
cent,  Judieial  offices  ought  not  to  be  granted  befora 
they  are  vacant     11  Coke,  4. 

Offieia  mayietratue  non  debeni  eeee  venalia.  The 
offices  of  magistrates  ought  not  to  be  sold.  Coke, 
Litt  234. 

Officit  conatue  ei  effectue  eeqnatur.  The  attempt 
becomea  of  oonaequence,  if  the  effect  follows. 

Officinm  nemini  debet  eeee  damnoeum.  An  offioe 
ought  to  be  iignrions  to  no  one.    Bell,  Diet 

OmtWo  eorum  qnm  tacite  intitnt  nihil  operatur. 
The  omission  of  those  things  which  are  t^ilently 
expressed  is  of  no  consequence.     2  Bulstr.  131. 

Omne  actum  nb  intentione  agcntit  e»t  judicandnm, 
Bvery  act  is  to  be  estimated  by  the  intention  of  the 
doer.     Branch,  Princ. 

Omneerimeti  ebrietae  et  ineendit  et  detegit.  Drunk- 
en ness  inflames  and  reveals  every  crime.  Coke, 
Litt  247. 

Omne  jne  ant  eoneerunte  fecit,  aut  neeeeeitae  coit- 
etituit,  aut  jirmavit  connuetudo.  All  law  has  either 
l>een  derived  from  the  consent  of  the  people,  esta- 
blished by  necessity,  or  confirmed  by  custom.  Dig. 
1.  3.  40;  Broom,  Max.  3d  Lond.  ed.  616,  n. 

Omne  magie  dignum  trahit  ad  »e  minue  dignum  tit 
antiquine.  Every  worthier  thing  draws  to  it  the 
leaa  worthy,  though  the  latter  be  more  ancient 
Coke,  Litt  356. 

Omne  magnum  exemplum  habet  aliqttid  ex  iniqno, 
quod  publicd  utilitate  eompeneatur.  Every  great 
exunple  baa  aome  portion  of  evil,  which  is  com- 
pensated by  its  public  utility.     Hob.  279. 

Omne  majne  continet  in  ee  minue.  The  greatet 
contains  in  itself  the  less.    6  Coke,  116  a;  Win- 

fate,  Max.  206;  Story,  Ag.  {  172;  Broom,  Max.  3d 
lond.  ed.  173. 

Omne  majue  dignum  continet  in  ee  minne  dignum. 
The  more  worthy  contains  in  itself  the  less  worthy. 
Coke,  Litt  143. 

Omne  mojue  minun  in  ee  complecitur.  Every 
greater  embraces  in  itself  the  minor.  Jenk.  Cent 
Caa.  208. 

Omne principale  trahit  ad  ee  aeceeeorium.  Every 
principal  thing  draws  to  itself  the  accessory.  17 
Mass.  426;  IJohns.  N.Y.  680. 

Omne  quod  inxdifcatur  eolo  cedit.  Every  thing 
belongs  to  the  soil  which  is  built  upon  it.  Dig.  41. 
1.  7.  10;  47.  3.  1 :  Inst.  2. 1.  29;  Broom,  Max.  3d 
Lond.  ed.  366;  Fleta,  1.  3,  c.  2,  {  12. 

Omue  eacramentum  debet  enee  de  certa  eeientid. 
Every  oath  ought  to  be  founded  on  certain  know- 
ledge.    Coke,  4th  Inst  279. 

Omne  teetamentum  worte  coneummatum  eet.  Every 
will  is  consummated  by  death.  3  Coke,  29  b;  4 
id.  61  ft  ;  2  Sbarswood,  Blaekst.  Comm.  600 ;  Shep- 
pard,  Touchst  401. 

ONiuee  aetionee  in  mundo  infra  certa  tcmpora 
habent  fimitationem.  All  actions  in  the  world  are 
limited  within  eertain  periods.    Bracton,  62. 

Omnee  homiuee  aut  tibcri  eunt  aut  eervi.  All  men 
are  freemen  or  slaves;  lust.  1.  3.  pr.;  Fleta,  1.  1, 
e.  1,  g  2. 

Omnee  licentiam  habere  hie  qutt  pro  ee  indulta 
eunt,  renHnciare.  All  s>hsll  have  liberty  to  renounce 
thofC  tbinga  whieh  have  been  established  in  their 
favor.  Code,  2.  3.  29;  1.  3.  61;  Broom,  Max.  .^d 
Lond.  e  I.  626. 

Omnia  prtnnmuntvr  riti  et  eolenniter  eeee  aria. 
All  things  are  preaumed  to  have  been  rightly  and 
regularly  done.  Coke,  Litt.  232  b  ;  Broom,  Max. 
3d  Lond.  ed.  847;  12  C.  B.  788 ;  3  Exch.  191 ;  6  id. 
716.  Omnia  riti  eeee  acta  prteeumuntur.  11  Cush, 
Maaa.  441;  2  Ohio  St  246,  247;  4  id.  148;  6  id. 
293. 

Owenia  premnmuiOnr  riti  et  eoienntter  eeee  ac<«' 
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don^e  probetur  tn  eontrarium.  All  things  aro  pre- 
BQmctl  to  have  been  done  regularly  and  with  dae 
furualitj  until  the  contrary  id  proved.  Broom, 
Max.  3d  Lond.  ed.  157,  849;  S  Bingh.  S81 ;  2 
Campb.  44;  1  Crompt  A  M.  Ezeh.  461;  17  C.  B. 
183;  5  Bumcw.  A  Ad.  650;  12  Meet.  A  W.  Exch. 
251;  12  Wheat.  C»,  70. 

Onmea  prudeHt€$,  ilta  admiitere  talent  qum  pro- 
hantitr  tit  qtti  in  artt  aud  bene  vetenti  ntnt.  Ail 
prudent  men  are  accu.'^tomed  to  admit  those  things 
which  are  approved  by  those  who  aro  well  versed 
in  the  art.     7  Coke,  19. 

O.intia  delieta  in  aperto  Uriora  tunt.  All  erimes 
eommitted  openly  are  considered  lighter.  8  Coke, 
127. 

Omnia  prrtHmmntnr  eontra  epoUaporem,  All 
thing.'*  are  prosamed  against  a  wrong-doer.  Broom, 
Max.  3d  Loud.  ed.  843. 

O.iinia  prmmmuntttr  legitime /acta  donee  probetnr 
in  eotitrariuM,  All  things  aro  presumed  to  be  done 
legitimately  until  the  contrary  is  proved.  Coke, 
Litt.  232. 

Omnia  prafeunmntur  rife  eete  acta.  All  things 
ore  presumed  to  be  done  in  due  form.  Cuke, 
LitL  6. 

Otiinia  qum  Jure  contrahnntHr,  eontrario  jnre  pe- 
reuuL  Obligations  contracted  under  a  law  are 
destroyed  by  a  law  to  the  contrary.  Dig.  50.  17. 
100. 

Omnia  qum  eunt  umrie  ennt  tpeiue  viW.  All 
thiu'fs  which  are  the  wiie's  belong  to  the  husband. 
Coke,  Litt  112;  2  Kent.  Comm.  130,  143. 

Omuie  actio  eet  Utqnela*  Every  action  is  a  com- 
plaint    Cuke,  Litt  292. 

Otnnia  conclueio  btmi  et  veri  jttdicii  eeqnifnr  ex 
honifi  et  rerie  prmmieeie  et  dictie  juraloruw.  Every 
eondasionof  agood  and  true  judgment  arises  from 
good  and  true  promises,  and  the  verdicts  of  jurors. 
Coke,  L  tt  226. 

Omnie  otueemeue  tollit  errorem.  Every  consent 
removes  error.    Coke,  2d  Inst  123. 

OiHuie  dt'Jinilio  inj>tre  eivili  perieuloea  eet,  parmm 
eet  enim  mX  nun  euboerii  ptuteit.  Every  definiti<in  in 
the  civil  law  is  dangerous,  for  there  is  very  little 
that  ciDuot  be  overthrown.  There  is  no  rule  in  the 
civil  law  which  Is  not  liable  to  some  exception: 
and  the  leadC  difference  in  the  facts  of  ihe  ease  ren- 
ders its  applicUion  useless.  Dig.  50.  17.  202;  2 
Wood<leson,  Leet  196. 

0  umte  drfinitio  in  Jure  perienlona  eet;  parum  eet 
eniui  Ml  noil  enbcerti  poenet.  Every  definition  in 
law  is  perilous,  for  it  is  within  on  ace  of  being  sub- 
verted.    D.g.  50.  17.  202;  2  Wooddeson,  Lect  196. 

Omiim  ejreeptio  eet  ipna  quoque  regula.  An  ex- 
ception is  in  itself  also  a  rule. 

O  nnie  innoeatio  plue  ttoritate  pertnrbat  qnam 
utilitate  protteet.  Every  innovation  disturbs  more 
by  its  novelty  than  it  benefits  by  iu  utility.  2 
Bul8tr.338;  1  8alk.  20. 

0  unie  interpret'itio  ei  fieri  poteet  ita  fienda  eet  in 
inetrumeHtiMf  ut  amnee  contrnriettttee  amorermtur. 
The  interpretation  of  instrumfnts  is  to  be  mode,  if 
thoy  will  ailmitof  it,  so  that  all  eontradiotioni  may 
be  rcnitived.    Jenk.  Cent.  Cos.  90. 

Otnnie  inferpretntio  vrl  deelarat,  rel  exfendit,  rel 
rretn'uf/it.  Every  interpretation  either  declares, 
extends,  or  restrains. 

Oinnie  noon  cttneUtutio  futurie  t^mporibut  Jormwm 
%mp*tnere  debet,  Hon  preeteritim.     Every  new  statute 
^pght  to  set  its  stamp  upon  the  future,  not  the  post 
Bractm,  228:  Cokf,  2d  Inst.  95. 

Omnin  fte  eona  emt  homo,  eed  non  vieieeim.  Every 
person  is  a  man,  but  not  every  man  a  person.  Cal- 
finus,  L.'X. 

Omnia  priratio  prmenpponit  kabitnm.  Every  pri- 
Tat  ion  presupposes  former  enjoyment  Coke,  Litt 
S39. 

Omnia  qn4rela  ef  omnts  artio  injnriamm  limitatn 
mt  infra  certa  tempera.    Every  plaint  and  every 


action  for  injuries  is  limited  within  pertain  time^ 
Coke,  Lilt  114. 

Omtiie  ratihabitio  retro  trakttnr  et  mandato  arqui" 
paratur.  Every  subsequent  ratification  has  u  retrO' 
spective  efiect,  and  is  equivalent  to  a  prior  eum- 
mand.  Coke,  Litt.  2(;7  u;  Story,  Ag.  4th  ed.  102  ; 
Broom,  Max.  3d  Lond.  fd.  7lJ;  2  Bouxier,  Inst. 
25;  4  id,  26;  8  Wheat  363;  7  Exch.  726;  10  ieL 
845 ;  9  C.  B.  532,  607;  14  id.  53. 

OmnVs  regvln  auaa  patitur  exceptionea.  Evei^ 
rule  of  law  is  liable  to  its  own  exceptions. 

Omnium  eontributione  anrciatHr  qnod  j  ro  nmnihnm 
datum  eat,  What  is  given  for  all  shall  be  <cm- 
peusated  for  by  the  contribution  of  all.  4  Bingh. 
121;  2  Marsh.  309. 

C^nntnm  remm  quarvm  tiana  eat,  poteat  eaae  obwamBp 
virtute  Wd  excej,til.  There  may  be  an  at  n^e  of 
every  thing  of  which  there  is  on  use,  virtue  onlj 
excepted.     Dav.  79. 

Ottce  a  fravdf  alvaye  a  fraud.  13  Vincr.  Abr. 
539. 

Onee  a  morfyagCf  alwaya  a  mortgage.  1  fiilliard^ 
Real  Prop.  378. 

Once  a  rectmpenae,  alacaifa  a  reeom|>ent«.  19 
Viner,  Abr.  277. 

Onee  quit  and  eUared,  ever  quit  and  elearedm 
Skene,  de  verb.  aign.  iter  ad  fin. 

One  majf  nttt  do  an  art  to  himaelf. 

One  ahou/d  bejtut  before  he  ia  y^neroua. 

Opinio  quat  Jurat  ttatamento  eat  ttnenda.  That 
opiniun  is  to  be  followed  which  favors  the  will. 

Opttrttt  quod  ct^iae  fHrtaot,r,  ttrratf  et  eetti  ttntun, 
eompreheutiantnr  in  atciatatione  uiunm.  Il  is  ne- 
cessary that  certain  per>ons,  lands,  and  e^tati  s  ba 
comprehended  in  a  dtela ration  of  tt»es.    9  Ct  ke,  9. 

Oportet  quod  terta  tea  didvetitur  in  jndieit'm.  A 
thing,  to  be  hi  ought  to  judgment,  must  Le  cirtain 
or  definite.    Jink.  Cent  Cas.  84;  Braetcn,  15  h. 

Oportet  quvd  teitn  ait  tea  quae  renditur.  A  thing, 
to  be  sold,  must  be  oeitain  or  definite. 

Oppoaita  jvxta  ar  ptiaita  mogia  elufeartmt.  Op- 
posites  plseed  next  each  other  afpear  in  a  elcatcr 
light    4  Bacon,  Workf,  156,  258,  353. 

Optima  enim  eat  feyia  inierpree  etinanetndo.  Usaga 
is  the  best  inler|  refer  of  law.  Cuke,  3d  Inrt  18; 
Broom,  Max.  3d  Lond.  ed.  823. 

Optima  e*t  lex,  quae  miuimnm  relinqnit  arhiti-io 
Jndivia.  That  is  the  la  st  e\  stem  of  law  which  con- 
fides as  little  MS  |«ossiUle  to  the  discretion  ol  tfaa 
judge.     Bacon,  A|  h.  46. 

Optima  atatnti  intet]  retatrix  eat  (fmnibna  pnr^ 
tirutia  tjnadtm  in»pcrt  a)  ijftaum  atotntttm,  Tlie  left 
intf  rpretress  of  a  statute  )s  (all  the  separate  |<i.rts 
Icing  ccnsidercd)  ibe  statute  itscif.  b  CoLc,  117; 
Wingaie.  Max.  139,  n  ax.  68. 

Optimtiw  eaae  ttyentf  qi>m  minimvm  rtfinqnit  «rr- 
hitt to judiria ;  id  qiod  * ertithdo epta pi at^tat.  1  hat 
law  is  the  b<st  which  haves  the  leitst  ditcret  on  to 
the  judge;  and  this  is  an  idxanUge  which  lefeu.ta 
from  its  certainty.    Bacon,  Aph.  8. 

Optimua  inietpiee  rtmm  natia.  Usage  is  the  best 
intc  rpreter  of  things.     C<  ke,  2d  Inst  282. 

OptintUH  inieipmaiidi  n.uoha  tat  air  l»tjie  inteipre- 
tare  ft  lege*  It-yibuti  art  truant.  Ihe  l•e^t  luodi*  of 
interpreting  laws  is  to  miike  them  accord,  b  Cc>Le, 
169. 

Of^imna  judex,  qui  minimvm  aihi.  He  is  the  best 
judge  who  r  lies  as  I  ttle  as  possible  on  his  own 
discretion.    Bacon,  Aph.  46. 

Optimua  fegum  inteiptea  etmanetvdo.  Custom  la 
the  best  interi*refer  of  laws.  C<  ke,  4th  Inst  76; 
2  Persons,  Contr.  53. 

Oidine  pfacitttndi  aerroto,  aerratnr  it  Jue.  The 
order  of  pbaHing  heinj;  piesirved,  the  law  is  pre- 
served.    Coke.  Litt  .'{03. 

Origine  pr*priA  newinem  pttaae  rofnntnte  ewA 
eximi  monijeetnm  eat.  It  is  maniftst  that  no  ona 
by  his  own  will  fan  renounce  his  origin  (pnt  off 
or  discharge  his  natural  allegiance).    Code,  10. 34. 
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4.  8«e]  Sbarswood,  BUckst.  Comm.  o.  10;  20  Jobos. 
K.Y.  313;  3  PcU  122/^46;  Broum,  Max.  3d  Lond. 
fd.74. 

Origo  rti  «N«ptV«  tfebel.  The  origin  of  a  thing 
ought  to  Lo  inquired  into.     1  Coke^  99. 

Paei  $H»t  waartme  rofflmrfa,  vt»  H  injurieu  Foroo 
and  wriing  am  enpeeiail  j  contrary  to  peuce.  Cok«, 
Litt.  161. 

Padtt  eoHtentOf  qum  ntfue  c<mtra  leg^t,  nequt  dolo 
mnlo  iuitn  •ttntf  omni  motio  ob*«0'Viindu  »tinU  Con- 
tr;ie's  whieh  are  nut  illegal,  and  do  nut  originate  in 
fraud,  ma>t  in  all  re«peet8  be  observid.  Cod.  2.  3. 
2y;  Broom,  Max.  3d  Lond.  ed.  624. 

Pacta  dani  Iv^^m  contnactui.  Agreements  give 
the  law  to  the  contract.    Halkers,  Max.  118. 

Pacta  primta  jut  i publuo  dennfare  mm  pottunt. 
Private  eontraota  cannot  derogate  from  the  public 
hw.    7  Coke,  23. 

Pncta  qiue  etmtrd  letje9  canwtitiitioneaque  rtl  eoutrd 
i««of  mortrnjlnntf  nuUam  vim  kabtre,  indubitatijurit 
c«i.  It  is  indubitable  law  tbat  contract!  against 
the  laim,  or  gi>od  morals,  have  no  force.  Cod.  2. 3. 
C;  Broom,  Max.  3d  Lond.  ed.  C20. 

Pacta  aim  tHrpem  vauaam  coutiucnt  non  tnnt  ob»er- 
xonda.  Contracts  founded  upon  an  immoral  ounsi- 
4eration  are  not  to  be  observed.  Dig.  2.  14.  27.  4; 
2  Fet.  539 ;  Broom,  Max.  3d  Lond.  ed.  6.^8. 

Pucti»]tr{ratorvtmjur\  publico  non  deyoyntur.  Pri- 
vate eontraota  do  nut  derogate  from  public  law. 
Broom,  Max.  3d  Lond.  cd.  621 ;  per  Dt.  Lushing- 
ton,  Atg.  4  Clark  A  F.  lluu.  L.  241;  Arg.  3  id. 
•21. 

Pmtio  attend  licitum  tttf  quid  tint  pacta  non 
•imittitnr,  Bjr  a  e*  ntract  something  is  permitted, 
which,  without  it,  eould  not  be  admitted.  Coke, 
Litt  166. 

Par  t«  partm  imperium  nan  kabet.  An  eqnal  hes 
fio  power  uver  an  equal.  Jenk.  Cent.  Cas.  174. 
Example:  One  of  twu  judges  of  the  same  court 
eaanoi  commit  the  other  for  contempt. 

Pnremt  eat  ttomtcn  yentraie  ad  vmne  yettut  cogna- 
Hnint,  Parent  is  a  general  name  for  every  kind  of 
relationship.  Coke,  Liit«  80;  Littleton,  |  108; 
Mag.  Cart.  Joh.  o.  50. 

Paria  cfpulantur  paribn9»  Similar  things  unite 
with  similar. 

Paribun  •emteniiii  reifi  abtolvitvr.  When  opinions 
are  cqnal,  a  defendant  is  acquitted.  Coke,  4th 
last.  64. 

Pat  0U/ont  piea.  Words  make  the  plea.  5  Mod. 
458;  Tear  B.  19  Hen.  VL  48. 

Parte  qattrMmqae  inteyrante  tublata,  tollitnr  tofnm. 
An  integral  part  being  taken  away,  the  whole  is 
tskco  away.     8  Coke,  41. 

Patimt  ex  teffitimo  tkoro  non  rerfiir*  noarit  matrem 
qmam  gemiUtrtm  «n«rm.  The  offspring  of  a  l^iti- 
aiate  bed  knows  not  his  mother  more  certainly  than 
kb  father.     Fortescue,  c  42. 

Partmm  Beqnitar  rentrem.  The  offspring  follow 
(he  eoBdition  of  the  mother.  Inst.  2.  1.  19.  This 
it  the  law  in  the  ease  of  slaves  and  animals,  I  B<o- 
vier.  Inst.  n.  167, 502 ;  but  with  regurd  to  fVecmin, 
•kildrin  foLow  the  condition  of  the  father. 

Parmm  ctirri  natnra.  Nature  takes  little  heed.  2 
Johns.  Cas.  N.  T.  127, 106. 

Pamm  diff^rant  qum  re  atnenrdant.  Tilings  differ 
bat  Utile  whieh  agree  in  substaitce.    2  Bnletr.  86. 

Parmm  emt  iatam  emem  eententiatUf  viei  mapdetnr 
eremiawi.  It  it  not  enough  thai  senferce  should 
he  givi  n  nnlcaa  it  be  eommitted  to  execution.  Coke, 
Litt.  289. 

Parmm  prrjieit  aeire  q^d  fieri  debet f  at  wan  enffnae- 
«ff«  ^tmtfd^  mit  fartwram.  It  avails  little  to  know 
what  onght  to  be  done,  if  you  do  not  know  how  it 
is  10  be  done.     Coke,  2d  Inst.  603. 

Pater  is  eat  qrnem  npptim  demottetrant.    The  father 
is  he  whom  Cbe  marriage  points  out.     1  Blaeket. 
446;   r  Mart  k.  t.  648,  663;  Dig.  2.  4.  6; 


1  Bouvier,  Inst.  n.  273, 304,  322 ;  Broom,  Max.  9d 
Lond.  ed.  458. 

Patria  laboribna  el  erpeneie  non  debet  fatignri,  A 
jury  ought  not  to  be  harassed  by  labors  and  ex- 
penses.    Jenk.  Cent  Cas.  6. 

Pat  via  poteetaa  in  pietnte  debet,  non  in  atrocitate 
eoneieiere.  Paternal  power  should  oonttist  in  aflec- 
tion,  not  in  atrocity. 

Pcecata  contra  nutnram  eunt  gravieeima.  Of- 
fences against  nature  are  the  heaviest  Cuke,  3d 
lust.  20. 

Ptecatnm  peerato  addit  qui  enlpm  quam  farit  po' 
trocinium  dcfenaionitt  adjnngit,  lie  adds  one  offence 
to  another,  who,  when  he  oitmmits  a  crime,  joins  to 
it  the  proteclioo  of  a  delence.    5  Coke,  49. 

Pendente  lite  nihil  iiinoretvr.  During  a  litigation 
nothing  should  be  changed.  Coke,  Litt  344.  8et 
20  Huw.  106  :   Cross,  Lien,  140;   1  Story,  Eq.  Jur. 

44)6;   2  Johns.  Ch.  N.  Y.  441;   6  Baib.  K.  Y.  33. 

Per  allurionem  id  videtur  adjid,  quod  itn  paulutim 
adjiciturf  ut  intciligere  n*rti  pouumue  quantum  quo- 
quo  momento  tcntporit  adjieiatur.  That  is  (aid  iu  be 
added  by  alluvion  which  is  ho  added  little  by  littla 
that  we  cannot  tell  how  much  is  added  at  any  one 
moment  of  time.  Dig.  41.  1.7.  1 :  Hale,  de  Jur. 
^Mar.  pars  1 ,  e.  4 ;  Fleta,  I.  3,  c.  2,  J  6. 

Per  tationee  perrenitur  ad  legit  imam  rationem. 
By  reasoning  we  come  to  legal  reason.  Littleton, 
I  386. 

Per  ramm  naturam, /actum  negantie  nulla  probati^ 
eet.  It  is  in  the  nature  of  things  that  he  who  denies 
a  fiict  is  not  bound  to  give  proof. 

Per  rarioB  actuif  legem  experientia  /acit.  By 
various  acti  experience  frames  the  law.  Coke,  4th 
Inst  50. 

Perfectum  ewt  cut  nikil  deeet  nerundum  Mitpper/ec- 
titmie  tel  natmrm  modum.  That  is  perfect  which 
wants  nothing  according  to  the  measure  of  its  per- 
fection or  nuture.    Hob.  151. 

Pericntoeum  cBt  ret  notan  et  inveitatae  inducera. 
It  is  dangerous  to  introduce  new  and  unaccus- 
tomed things.     Coke,  Lift  379. 

Periculotmm  exiatimo  quod  honorum  rirorum  nan 
cowprvbntur  cj-emplo,  I  tliink  thtit  dangerous  which 
is  nut  warranted  by  the  example  of  good  mm.  0 
Cuke,  97. 

Periculum  ret  renditte,  nondum  traditte,  eet  emp- 
tnrie.  The  purchaser  runs  ibc  risk  of  the  loss  of  a 
thing  sold,  though  not  deliverrd.  1  Bouvicr,  Inst 
n.  939 ;  2  Kent,  Comm.  498,  499 ;  4  Barnew.  t  C. 
481,941. 

Peijnri  ntnt  qui  $ervatiii  rerbin  jvromenti  decipiuut 
auree  eortm  qui  aecipiunt,  1  hey  »ie  f  crji  red  who, 
preserving  the  words  c.f  rn  oaib.  dceci\c  the  cart 
of  those  who  receive  it     Coke,  3d  Inst.  1C6. 

Peipdua  lex  t9t,uuliam  leyeui  huniauam  (rr/wttfi- 
vam  perpetnam  emey  et  ctau»vla  qum  abiogatioucm 
exclndit  ub  initio  non  ralef.  It  is  a  }  erpttual  law 
that  no  human  vr  positive  law  can  le  |  eipctual : 
and  a  clause  in  a  law  which  precludes  tbc  ]  owcrof 
abrogation  in  void  nb  initio.  Bacon,  Mux.  Beg. 
19;  Brocm.  Max.  3d  Lond.  ed.  27. 

Peijtetuifie-  are  odioue  in  law  and  equity, 

Petttona  conjuncta  ttquipaiatnr  intcrtene  propria. 
The  interest  of  a  personal  connecti<'n  is  son  etin.et 
regarded  in  Irw  as  that  of  the  individiial  himsilf. 
Bacon,  Max.  Reg.  18;  Broom,  Max.  3d  Lond.  ed. 
474. 

Pereana  eet  komo,  cum  etatn  quodam  coneideratms, 
A  person  is  a  man  emsidend  with  rcfeictice  to  » 
certain  9tatu»,  Heineccins,  Elcm.  Jur.  Civ.  1. 1,  tit 
8,  ^  75. 

Pereonm  rice  /ungitnr  mnnieipinm  ei  drrurietm 
Towns  and  loroughs  act  as  if  persona.  £3  Wend. 
N.  Y.  103,144. 

Pet  ettnal  tkinge  cannot  ha  done  by  enotker,  Fiocb, 
Law,  b.  I.e.  3.  n.  14. 

Per  tonal  tkinge  f  annai  6e  granted  over,  Finoh, 
Law,  b.  1,  e.  8,  n.  16. 
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Pertmnl  things  die  with  tht  pemm,  FtDoh,  LaWy 
b.  ly  0.  3,  D.  16. 

Pervpieua  vera  non  tnnt  probanda.  Plain  truths 
peed  not  be  proved.     Coke»  Litt.  16. 

Pi  rata  e»t  hoetit  kumani  yenerit,  A  pirate  is  i^i 
enemy  of  the  human  race.     Coke,  3d  Inst.  1 13. 

Plena  tt  ceUria  Juetitia  Jiat  partibue.  Let  full  and 
Speedy  justice  be  dune  to  the  parties.  Coke,  4th 
Inst.  67. 

Pluralin  nnmeme  eei  duobue  eontettfHt,  The  plural 
number  is  contained  in  two.  1  Rolle,  476. 
Plnralitiee  are  odiou*  in  law, 
Pluree  eohmredee  euut  quaei  uhum  eorpue,  propter 
^nitntemjuria  quod  habent.  Several  co-heirs  are  as 
one  body,  by  reason  of  the  unity  of  right  which 
they  possess.     Coke,  Litt  163. 

Pluree  participce  euHt  qnatii  rnitnii  eorpu§,  in  eo 
quod  uunm  jtu  habeut.  Several  part-owners  are  as 
one  body,  by  reason  of  the  unity  of  their  rights. 
Coke,  Litt.  164. 

Pitta  ejcempla  qnam  peccaia  nocent.  Examples 
hurt  more  than  offences. 

Plue  peccat  anctor  quam  actor.  The  instigotor 
of  a  crime  is  worse  than  ho  who  perpetrates  it.  5 
Coke,  09. 

PhiK  valet  wa««  oenlatMe  teetie^  quam  aunti  decern^ 
One  eye-witness  is  better  than  ten  ear-ones.  Cok^ 
4th  Inst.  279. 

Pliie  vident  oevH  qu*tm  oculim.  Eyes  see  more 
than  one  eye.     Coke,  4th  Inst.  160. 

Pitna  ad  pancMf  metue  ad  omnee.  Punishment 
to  few,  dread  or  fear  to  all. 

Poena  nd  paucoe,  metun  ad  omnee  pervenint.  If 
punishment  be  inflicted  on  a  few,  a  drvad  comes  to 
all. 

Pcena  ex  delicto  de/uneti,  hmree  teneri  non  debet. 
The  heir  ought  not  to  be  bound  in  a  penalty  inflicted 
for  the  crime  of  the  ancestor.  Coke,  2d  InsL  198. 
Poena  non  potentf  culpa  perennie  erit.  Punishment 
eannot  be,  crime  will  be,  perpetual.  21  Viner,  Abr. 
271. 

Potnm  potina  molUendm  qnam  exaeperandm  aunt. 
Pnni-hmcnts  should  ratlierbe  softenad  than  aggra- 
vated.    Coke,  3d  Inst  220. 

Paente  ahtt  rentnuffeudx.  Punishments  should  be 
restrained.    Jenk.  Cent.  Cas.  29. 

Panaeanoa  teuere  debtt  aetorea  et  non  alioa.  Pun- 
ishment ought  to  be  inflicted  upon  the  guilty,  and 
not  upon  others.  Braoton,  380  b;  Fleta,  1.  1,  c. 
38,  f  12;   I.  4,  c.  17,  g  17. 

Pol'itim  fet/ibna non  leyea politiia adaptandm.  Poli- 
tics are  to  be  adapted  to  tne  laws,  and  not  the  laws 
to  politics.     II««b.  154. 

PondeiOHtur  teatea  non  numerantur.  Witnesses 
are  weighed,  not  counted.  1  Starkie,  £v.  654; 
Best,  Ev.  426,  {  389 ;    14  Wend.  N.  Y.  105,  109. 

Poaito  uuo  oppoaUornm  neyatar  alterwu.  One  of 
two  opposite  positions  being  aflirmed,  the  other  is 
denied.     3  RoUe,  422. 

Poaneaaio  eat  quaiti  pedia  poaitio.  Possession  is, 
as  it  were,  the  position  of  the  foot    3  Coke,  42. 

Pvaaeaa'O  fratrU  de  feodo  afmpliei  facit  aororem 
eane  Jueredem.  Possession  of  tne  brother  in  fee- 
simple  makes  the  sister  to  be  heir.  3  Coke,  42 ;  2 
3harswood,  Black^t.  Comm.  227  j  Broom,  Max.  3d 
Lou'l.  ed.  473. 

Poaaeaaio  paeijica  pour  anna  60  faeftjua.  Peace- 
able possession  for  sixty  years  gives  a  right  Jeuk. 
Cent  Cw,  26. 

Poaaeaaion  ia  a  good  tttUt  where  no  better  title  ap- 
peare.    20  Viner,  Abr.  278. 

Poaaeaaion  of  the  termorf  poaaeaaion  of  the  revet' 
eioner, 

Poaaeeaor  hna  right  againat  all  men  but  him  vho 
haa  the  very  right, 

Poaaibility  cannot  be  om  a  poaaibility, 
Poaterinra  derognnt  prioribua.     Posterior  thinirs 
derogate  f^om  things  prior.    1  Bonvier,  Inst.  n.  90. 
Poatliminium  finyit  eum  qui  caplit,a  ut  in  eiviiflte 


eewper  fuiaae.    Postliminy  feigns  that  he  who  has 
been  captured  has  never  left  the  stale.    Inst  1. 12. 
5.:  Dig.  49.  51. 

Poientia  debet  aequi  Jnatitiam,  won  tintereder^ 
Power  ought  to  follow,  not  to  precede  justice.  3 
Bulstr.  199. 

f\jteutia  inutilie  /ruatra  eat.  TJieleBe  power  ifl 
vain. 

Potentia  non  eet  niai  ad  bonvm.  Power  is  not 
conferred  but  for  the  publie  gt»od. 

Poteat  quia  rennneiare  pro  «e,  et  twit,  Jwa  quod  pra 
ae  iHtroduetHm  eat.  A  man  may  relinquish,  for  him- 
self and  those  claiming  under  him,  a  right  which 
was  introduced  for  his  own  benefit  See  1  Bouvier, 
Inst  n.  83. 

Poteataa  atricli  interpretatur.  Power  should  bo 
strictly  interpreted.    Jenk.  Cent  Cas.  17. 

PoieaUia  aupt'ema  aeipaum  diaaolrare  jtoteat^  Ugar^ 
non  pttteat.  ^uprbmo  power  can  dissolve,  but  can- 
not bind  itself.    Bacon,  Max.  Reg.  19. 

Potior  eat  eouditio  de/eudentia.  Better  is  the  cOii« 
dition  of  the  defendant,  than  that  of  the  plain tifL 
Broom,  Max.  3d  Lond.  ed.  664;   15  Pet  471. 

potior  ent  conditio  ponaidentia.  Better  is  the  con* 
dition  of  the  possessor.  Broom,  Max.  3d  Loud, 
ed.  201,  n. 

Prtepropero  eonaiHa,  raro  aunt  proapera.  Ha^ty 
counseis  are  seldom  prosperous.  Coke,  4th  Inst. 
57. 

Prmaeriptio  eet  titulna  est  nan  et  tempore  aubatan- 
tiam  eapieiia  ab  awto.itate  legia,  Preseription  is  » 
title  by  authority  of  law,  deriving  its  force  f^m  ni 
and  time.     Coke,  Litt  113. 

Praeaeriptio  et  exerutio  non  pertinent  ad  vetlon 
eontractuet  aed  ad  temtpna  et  modum  nctionia  ittcfi7if-> 
enfiae.  Prescription  and  the  execution  of  a  contract 
do  not  affect  tlie  validity  of  the  contract,  but  tho 
time  and  manner  of  bringing  an  aetinn.  3  Mass. 
U;  Beoouehe  v«.  Savctier,  3  Johns.  Ch.  N.  T.  190^ 
219. 

Praeaentare  nihil  afiud  eat  quam  praeata  dare  ieu 
offfrre.  To  present  is  no  more  than  to  give  or  offer 
on  the  spot.     Coke.  Litt.  120. 

Prteaentia  eorporia  totlit  errorem  nominia,  et  reri- 
tna  nomiuia  totlit  errorem  dentonatrationia.  Tbo 
presrnce  of  the  body  cures  the  error  in  the  name ; 
the  truth  of  the  name  cures  an  error  in  the  desoHp- 
tion.  Bacon,  Max.  Reg.  36;  Broom,  Max.  3d 
Lond.  ed.  568;  6  Coke,  66 ;  3  Bamew.  A  Ad.  640; 
6  Term,  675;  11  C.  B.  996;  1  Uou.  L.  Cas.  792; 
8  De  Gex,  M.  A  6.  Ch.  140. 

Praeatat  cautela  quam  medela.  Prevention  is  bet- 
ter than  cure.     Coke,  Lirt  304. 

PrataunKttur  pro  juatitia  aeutentiat.  The  jnstleo 
of  a  sentence  should  be  presumed.  Best,  £v.  Int. 
42;  Maseardus  de  prttb.  cone.  1237.  n.  3. 

Piteaumitnr  pro  legitimatione,  Legitimaey  Is  to 
be  presumed.  5  Coke,  98  Ij  1  Sharswoud,  Blaekst. 
Couim.  457. 

Prteaumitur  pr^  legitimatione.  There  is  a  pre- 
sumption in  favor  of  legitimotion.  5  Coke,  98  5/ 
1  Sharswood,  Blaokst.  Comm.  457. 

PrataumptiOf  ex  eo  quod plerumqne  fit.  Presunp- 
tions  aristi  from  what  generally  happens.  22  Wend. 
N.  Y.  425,  475. 

Prteamnptio  rioletttay plena  probatio.  Violent  pro- 
iumption  is  full  proof. 

Praeaitmptio  violenta  valet  m  lege.  Strong  pre- 
sumption avails  in  law.     Jenk.  Cent.  Cas.  58. 

Prmaumptiftnea  aunt  conjeetnrae  ex  aigno  reriaimiH 
ad  probfimlum  aaaumptat.  Preeumptions  are  conjeo- 
tures  from  probable  proof,  assumed  for  purpc»(eii  of 
evidence.     J.  Vo'  t  ad  Pand.  1.  23,  tit.  3,  n.  14. 

Pitttextn  lieiti  non  debet  admitti  illicitum.  Under 
pretext  of  lejsnlity,  what  is  ill^al  ought  not  to  bo 
admitted.     10  Coke,  88. 

Praxia  fudienm  eat  interprea  legum.  The  practieo 
of  the  Judges  is  the  interpreter  of  the  laws.  HoK 
96 ;  Branch,  Princ 
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Prt^nUttU  hat  m»  mmek  lam  at  JatHea, 

Prteedfeutw  that  pat9  •uh-siltiUU  art  •/  littU  ar  Ho 
4Mlk0riiff*    M  Viner,  Abr.  499. 

Prttimm  tmscedii  m  foemn  rti,  Th«  priM  ttandt 
Ib  tbt  plsee  of  the  thing  lold.  1  Bouvidr,  IbsI.  ii. 
9M;  SBvlatr.  31S. 

Frtanrnt  iutemtiaat  artJmAfed  ky  tmkmqutM  •«(•» 
4  D«ii.  N.  T.  319)  320. 

Prima  part  tk/mitatit  mfualUat,  The  radical  ele- 
■MBt  of  jttatiee  is  0(|aiUitjr. 

P.ima  ejremiitmdm  ett  terbi  m>,  mt  ttrwumit  vitio 
thatrmetar  arHiio,  tivt  lex  time  aryiatentit*  The  foroe 
•r  4  word  is  to  be  first  ezniniiied,  le:»t  by  the  fftalt 
of  dietloa  the  senteaee  be  destroyed  or  the  Uw  be 
vitheat  atgmmmml9.    Coke,  Litt.  «8. 

Primetpt  et  rttpHhli^in  ex  Juttd  eaaed  pttttttni  rem 
mtOM  au/erre.  The  king  an*!  the  eommonwenltb 
f<»r  a  jast  eaoie  oaa  take  away  my  property.  12 
Cakt,  13. 

Primeept  U§ibmt  tolniut  ett.  The  emperor  is  free 
from  lavs.  Dig.  L  3.  31;  Hallifax,  Anal,  prat 
▼i,  Tii,  note. 

Priuaiaalit  debet  temper  exemti  aMeqnam  perve- 
tiatmr  aa/UieijHttoret.  The  prineipal  should  always 
beexhaiisted  hofora  eoming  upon  thesaraties»  Coke, 
2d  Insc  19. 

Primripla  data  teqnnatnr  coneomitaMtia*  OiTen 
prineiples  are  followed  by  their  eoneomitants. 

Prime fpta  prokantf  mom  probaulur,  Prineip1e0 
prove,  they  are  not  proved.   3  Coke,  40.  See  Prin- 

C1PLB8. 

Primeipue  ohettu  Oppose  beginniags.  Bnneh, 
Priae. 

Primei/normm  mam  ett  ratio.  There  is  no  reason- 
ing of  prittsiptes.    2  Balstr.  239.    See  PaiifCiPLRS 

Primripimm  ett  pntiwima  part  enjnttftte  rei.  The 
WinniB  4  u  the  most  powerful  pari  of  a  thing.  10 
Coke,  49. 

Prior  temtpore,  potior  Jure.  He  who  is  first  In 
time  is  preferred  in  right  Coke,  Litt.  14  a;  2  P. 
Will.  491;    1  Term,  733;  9  WheaL  App.  24. 

Pritatio  prtttnpfMrnit  kahttmr,  A  deprivation  pre- 
mpposee  n  possession.    2  Rolls,  419. 

Ptiaatitr  pnetiomikmt  mom  dmbium  ett  mm  Imdi  jmt 
tPttrormmt.  There  is  no  doubt  that  the  rights  of 
Mh«ni  eamoi  be  pnyudiced  by  private  agreements. 
Di](.  2.  13.  3.  pr  ;   Brufitt,  Max.  3d  Lond.  ed.  023. 

Privatttrum  vomremtio  jmri  publico  won  derogat. 
Private  agreHueats  eannot  aerogate  from  public 
law     Dig.  M.  17.  46.  I. 

Prieatmm  eaokmodam  poftlieo  eediU  Private  yields 
Is  Dublie  good.    Jenk.  Cent.  Cas.  273. 

rrirmimm  imeomtmdmm  pufdiea  Inmo pementnr.  Pri- 
vate ineoBvenience  is  made  up  for  by  publie  good. 

Prititejinm  ett  bemefieinm  pertomale  et  extim^Hitur 
etm  pertwftd,  A  privilege  is  a  personal  benefit  and 
dies  with  the  person.    3  Bulstr.  8. 

P>  irilegimai  ett  qnnti  pricota  /rx.  A  privilege  iS, 
as  it  were.  *  private  law.    2  Bulstr.  189. 

Pripiletfimm  mam  ralet  romtra  remptblieam.  A 
privilege  avails  not  azainst  the  commonwealth. 
Bseon.  If  as.  25 ;  BrOom,  Max.  3d  Lond.  ed.  17.: 
Bey.  Max.  9th  ed.  34. 

Pro  potaetmare  kahHnr  qni  dofo  imjnrfdre  detlit 
pttt'dete.  He  is  esteemed  a  possessor  whoce  pniu 
•ession  has  been  disturbed  by  fraud  or  injury.  Off. 
4f  Ex.  Ii«. 

Prokamdi  meemtitttt  imenmhft  ilti  ami  atfft.  The 
icee^sity  of  proving  lies  with  him  wno  sues.  Inst. 
2.  29.  4. 

iV«6«ltoaeff  dehemt  etft  etidemtet,  (id  ent)  perept- 
SMp  et  fmri/at  imtelligi.  Proofs  ought  to  be  mmle 
tvident,  (that  is)  clear  and  easy  to  be  uiidentood. 
Cuke.  Lift.  283. 

PndHttit  ejttremi;  pftuumitmr  media.  The  ex- 
trrmes  beln^  proved,  tho  intermediate  proceedings 
•re  presumed.    I  Greenleaf,  Bv.  {  20. 

Proeeteoe  leytt  ett  ffrarit  rexatiOf  rrertitio  letjit 
Tho  process  of  the  law  is  a  grievouo 


vexation;  the  execution  of  the  law  orowns  tho 
work.    Coke,  Litt  289. 

Prokibetmr  me  quit/aeiatlm  tmo  qhod  maeere  pott0 
aliemo.  It  is  prohibited  to  do  on  one's  own  pro- 
perty that  which  may  iignre  another's.   9  Coke,  69. 

Prolet  tequitmr  tortem  patermam.  The  offspring 
follows  the  condition  of  the  father.  1  Sandf.  Chi 
N.  T.  683,  eOO. 

Propimquior  excludit  propimqmnmf  pnopimqua^ 
remotumf  et  remotm*  r^pioHorem,  He  who  is  nearer 
excludes  him  who  is  near;  he  who  is  near,  him 
who  is  ramote ;  he  who  is  ramote,  him  who  is  mor# 
remote.    Coke,  Litt  10. 

Propneitmm  imdefiwitHm  rnqnipoUet  umicertaU.  Ah 
indefinite  proposition  is  equal  to  a  general  one. 

Proprietat  toiiut  mavit  earimm  eamtam  teqnitur. 
The  property  of  the  whole  ship  follows  the  owner- 
ship  of  the  keel.  Dig.  6.  1.  01.  Provided  it  had 
not  been  constructed  with  the  materials  of  another. 
Id.;  2  Kent,  Comm.  302. 

Proprietat  eerborum  ett  talut  proprietatum.  Thtf 
propriety  of  words  is  the  safety  of  property. 

Proprietatet  verbarum  obttreamdte  tmmt.  'The  pro- 
prieties (i.  e.  proper  meanings)  of  words  are  to  bd 
observed.    Jenk.  Cent  Cas.  130. 

Protertio  trahit  tmbjectiomem,  tmbfeetto  protectionem. 
Protection  draws  to  it  sul^jection ;  sabjectioni  pro* 
teetion.    Coko,  Litt  06. 

Proeito  ettprovidere  prttttmtia  et/mtara,  nom  prtt' 
terita,  A  proviso  is  to  provide  for  the  present  snd 
the  ftitore,  not  the  past  2  Coke^  72 ;  Vaugh.  279; 
Broom.  Max.  3d  Lend.  cd.  276. 

Projcimmt  ett  emi  memo  amter^it/  tnpremut  ee§ 
qmem  memo  teqmitur.  He  is  next  whom  no  one  pre- 
cedes; he  is  last  whom  no  one  follows.  Dig.  60. 
10.  92. 

Prudentmr  agit  qui  prtteepto  legit  obtemperat.  He 
act  prudently  who  obeys  the  commands  of  the  laif. 
6  Coke,  49. 

Pmeri  emmt  de  tamgmme  parentmm,  eed  pater  et  motet 
noH  tmmt  de  tamguime  pttei  orwm.  Children  are  of  t bIP 
blood  of  thf  ir  parents,  but  the  father  and  mothef 
are  not  of  the  blood  of  their  children.    3  Coke,  40. 

Pupillmt  pati  ptie»e  hon  intelligitnr,  A  pupil  if 
not  considered  able  to  do  an  act  which  would  b4 
pngudioial  to  him.  Dig.  60.  17.  110.  2;  2  Kent, 
Comm.  246. 

Parchaitr  ioithnut  notfre  mot  obliged  to  diteoeer  itr 
hit  onm  kmrt.  See  4  Bouvier,  Inst  n.  4830.  Setf 
Infra  pBJSsiniA. 

Qum  ab  hottihttt  e*tpiHmtntt  ttatim  e*rpifmfihmtjltimt, 
Thiufis  taken  from  public  enem.es  immediately  be- 
come the  property  of  the  captors.  Inst  2.  1.  17; 
Grotius  dejmr,  ntll.  I.  3.  c  0.  {  12. 

Qnr  ab  imitio  innlilit  fuii  imttitntioj  er  po»t  fatf€ 
etmruletcere  non  potest.  An  institution  void  in  th# 
beginning  cannot  acquire  validity  from  after-mat- 
ter.    Dig.  60.  17.  210. 

Qmat  aecettioritim  loemm  obtimemtf  ertimguumttt^ 
eiim  prineipnfet  ret  prremptat  /nerint.  When  the 
principal  is  dcstroj'cd,  thoee  things  which  arc  ac- 
cessory to  it  are  al.-o  destioyed.  Poth!er,  Obi.  pt 
3,  c.  A,  art  4 ;  Dig.  S3. 8. 2 :  Broom,  Max.  8d  Lond. 
ed.  439. 

Quit  ad  tmnm  JImrm  loqHnttt  mmt  ;  nim  debemt  ad 
alinm  detarqtte'-i.  Words  spoken  to  one  end  ooghi 
not  to  be  perverted  to  another.    4  Coke,  14. 

Qmm  rohrrremt  pertrwm  d  pertond  tfparari  m^que- 
wnc.  Th'iUrs  which  belon?  to  the  person  ought  not 
to  be  separated  from  the  person.  Jenk.  Cent 
Cas.  28. 

Qum  rnmrnami  Irgi  dero^fant  eirirte  imterpretamtitr. 
Laws  which  derogo'e  from  the  common  law  oughf 
to  be  strictly  construed.    Jenk.  Cent  Cas.  221. 

Quit  contra  rntionem  jtirit  imtroductn  tvnt^  mol^ 
debrmt  traki  /n  eonteqmemtiam.  Th{n?s  introdtiocdf 
contrary  to  the  roason  of  the  I»w  ought  not  19 
be  drawn  into  precedents.    12  Coke,  76. 
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Qum  dubitationtB  ean»d  toUendm  inaemntHr  com- 
mNM«m  Ugem  nnn  Imdunt,  Whatever  is  inserted  for 
the  purpose  of  remuTing  doubt  doe«  not  hart  ur 
•iffeot  the  common  luw.     Cuke,  Litt.  205. 

Qhk  dubitatiuni*  tuUtndm  cohmA  contraetibtu  «'»- 
$4ruutnr,Jv9 ettmmune  nou  Irndttut.  Particular  olanses 
inserted  in  agreements  to  avoid  doubts  and  am- 
biguity do  nut  pr^ttdice  the  common  law.  Dig. 
M.  17.  81. 

QnK  t»  eurxik  acta  »ynt  rite  agi  pnuumuntur. 
Whatever  is  done  in  court  is  presumed  to  be  rightly 
dune.    3  Bulstr.  43. 

Qn«  in  parte*  diriJi  neqneunt  eofidOf  a  tinguU* 
prmittantur.    Things  (/.«.  services  and  rentt")  which 
oannot  be  divided  into  par!s  are  rendered  entire  by 
I  aaoh  severally.     6  Coke,  1. 

'  Qiim  in  ie»tameuto  ita  »unt  9cn'pta  ut  intellfgi  won 
pnfmttHtf  peritide  »Hnt  ac  n!  Mcripta  wtn  e»$eut.  Things 
wh'oh  are  so  written  in  a  will  that  they  cannot  be 
understifod,  are  as  if  they  bad  not  been  written. 
Dig.  50.  17.73.3. 

^iMT  iueotttinenter  rtl  certo  Jinmt  in  ewe  videntvr. 
Whatever  things  are  dime  at  once  and  certainly, 
Appear  part  of  the  same  transaction.  Coke,  Litt. 
236. 

Qute  inter  alioa  acta  aunt  nemini  nocere  debent,  eed 
prtuletiHe  pitntiut.  Transac'inns  between  strangers 
may  benefit,  but  cannot  injure,  pernous  who  are 
parties  to  them.     6  Coke,  1. 

Quae  legi  eomwuni  derogant  nom  9Mnt  trnhenda  in 
gxemptum.  Things  derot;atory  to  the  common  law 
are  n«>t  to  be  drawn  into  precedent.  Branch, 
Princ. 

Qhw  Ugi  eommnvi  derogant  ttricti  interpretnntnr, 
Th  se  things  which  derogate  from  the  couimon  law 
are  to  be  construed  stricily.    Jenk.  Cent.  Cns.  2V. 

Qnm  wala  tnut  inchoatn  in  principin  fix  bono 
perngnutur  exitii.  Things  had  in  the  commence- 
ment seldom  end  well.     4  Coke,  2. 

Qnr  nou  caO-ant  »iugnln^jnHctn  jntant.  Things 
which  may  not  avail  singly,  wheu  united  have  an 
affect.     3  Bulstr.  132. 

Qua  prater  eoneuetHdinem  et  mnrem  majomm  Jinnt, 
mrqne  ptneentf  n^que  recta  videutitr,  Wnat  is  done 
contrary  to  the  custom  and  usage  of  our  ancestors, 
neither  pleases  nor  appears  right.    4  Coke,  78. 

Qnm  propter  net'eimitatem  receptn  tnut,  nou  debent 
%H  argMmf-Htnm  trnhi.  Things  which  are  tolerated 
on  account  of  necessity  ought  not  to  be  drawn  into 
precedent.     Dig.  50.  17.  162. 

Qnm  rernm  nfftnrd  f/rohihentnrt  nnffd  lege  eon- 
firnmta  eunt.  What  is  prohibited  in  the  nature  of 
things  can  be  confirmed  by  no  law.  Finch,  Law, 
74. 

Qnm  Hint  tninorie  cnlpm  eunt  majori*  infnmim, 
Thinrs  which  are  of  the  smaller  guilt  are  of  the 
greater  infamy.     Cuke,  Litt.  6. 

Qumcnnqne  intra  rationem  legxn  inveniuntHr,  intra 
legfm  ipnam  eeee  judirautnr.  Whatever  appears 
within  the  reason  uf  the  law,  is  considered  within 
the  law  itself.     Coke,  2d  Inst.  689. 

Qmrlibet  conceeeio  fortiitime  contra  jinnntor^m 
iutcrprttnnda  e»t.  Every  grant  is  to  be  Utken 
most  strongly  against  the  grantor.  Coke,  Litt. 
183  a. 

Qnmlibet  juriedietio  caneeHoe  nnoe  habet.  Every 
jurisdiction  has  its  bound<*.    Jenk.  Cent.  Cas.  139. 

Qumlibet  pcrna  eorporalitf  quamvi*  minima,  major 
€»t  qudtibtt  pceud  pecuniarid.  Every  corporal  pun- 
ishment, although  the  very  least,  is  greater  ihan 
any  pecuniary  punishment     Coke,  3d  Inst.  220. 

QuMrne  de  ditftiie,  legem  bene  dincere  n  vi:  In- 
quire into  doubtful  points  if  you  wish  to  under- 
•tand  the  law  well.     Littleton,  ^  443. 

Qumre  de  dubiie,  quia  per  ratinnee  pervenitnr  ad 
isgi^ittiam  rationem.  Inquire  into  doubtful  points, 
because  by  reasoning  we  arrive  at  legal  reason. 
Littleton,  ^  377. 

Qumrere  dat  tapere  qum  eunt  legitima  veri.     To 


investigate  is  the  way  to  know  what  things  ar» 
really  lawfnj.     Littleton,  |  443. 

Quail  toe  qnm  inewe  debet,  facile  prmntmitHr.  A 
quality  which  ou^ht  to  form  a  p«urt  is  easily  pra> 
sumed. 

Quam  longnm  debet  eete  rationabile  tempus,  mcmi 
dejinitur  in  lege,  eed  pendet  ex  dieeretiunejueticimrio- 
mm.  What  is  reaeonable  time  the  law  di  es  Bo| 
define;  it  is  left  to  the  discretion  of  the  judgcx. 
Coke,  Litt.  56.     See  11  Coke,  44. 

Quam  rationabHie  debet  emie  Jinie,  nnn  deftnitur, 
tied  omnibut  ctreum»tantii»  iwipevtie  pendet  ex  Jmb- 
titiar-iorum  diecretione.  What  a  reasonable  fine 
ought  to  be  is  not  defined,  but  is  left  to  the  dta- 
cre'ion  of  the  judges,  all  the  circumstances  being 
considered.     11  Coke,  44. 

Qitamvit  aliqnid  per  »e  wo*  eit  malum,  tamen  H 
9it  mali  exempli,  won  ent  '/neintdvm.  Although  in 
itself  a  thing  may  m  t  be  bad,  yit  if  it  holds  ont 
a  bad  eiample  it  is  not  lo  be  done.  Coke,  2d  iujst. 
564. 

Qnamrie  lex  gmeraliter  Inquitnr,  reetriugendt^ 
tamen  ent,  vt  cemionte  ratioue  ef  ipia  eeeeat.  Al- 
though the  law  speaks  generally,  it  is  to  l-e  re> 
ctrained,  since  when  the  reafon  on  which  it  ia 
founded  faiU,  it  fails.     Coke,  4th  Inst.  330. 

Q»ando  abettt  piorino  parfie,  ad*^»t  prorimio  l^tfiUm, 
Whin  a  I  revision  of  the  party  is  lucking,  the  pro- 
viMi  n  of  the  law  is  at  band.     13  C.  B.  960. 

Quando  aliquid  ctmaditnry  cunet-ditnr  id  fine  qw$» 
illud  fieri  non  poaeit.  When  any  thing  is  granted* 
thiit  ali'o  is  granted  will  out  which  it  cannot  be  of 
effect.  9  Barb.  N.  Y.  516,  518;  10  id.  354,  359. 
I  Qnando  aliqnid  muudatnr,  mundutwr  et  omu*-  per 
qnod  perpi-nitur  ad  illud.  When  any  thing  U  com- 
manded, ever}*  thing  by  which  it  can  be  accom^ 
plished  is  also  commanded.  5  Coke,  116.  8ee  7 
C.  B.  880:  U  iV/.  107;  6  Exch.  &S6,  889;  10  td. 
449;  2  Ell.  A  B.  801 ;  Story,  Ag.  4.b  ed.  110, 179, 
242,  299 ;  Broom,  Hax.  3d  Lond.  ed.  43]. 

Qnando  aliqnid  ptr  ««  nnn  tit  malnw,  tamen  »i  mii 
ninli  exempli,  non  ent  faciendum.  When  any  thinf^ 
by  itself  is  not  evil,  and  yet  may  be  an  czampla 
for  evil,  it  is  not  to  be  done.     Coke,  2d  Inst  664. 

Qnondn  aliqnid  p'ohibetur  ex  directo,  prohibetur 
et  per  obliquum,  Wh<  n  any  thing  is  prohibited 
directly,  it  is  also  prohibited  indirectly.  Coke, 
Litt.  223. 

Qutindo  aliqnid  prohibetur,  prohibetur  omue  par 
qnod  derenitur  ad  lUud.  When  any  thing  is  pro-> 
hibited.  every  thing  by  which  it  is  reached  is 
prohibited.  Coke,  2d  Inst.  48;  Broom,  Hax.  Sd 
Lond.  ed.  482 ;  M'ingate,  Max.  618.  See  7  Clark  A 
F.  Hon.  L.  509,  54ft;  4  Barncw.  A  C.  187.  19.'(;  2 
Term,251,252;  8 iW.  .3(11,415;  15Mee8.  A  W.Exch. 
7:  11  Wend.  N.  Y.  329. 

Quando  nliqnie  aliquid  concedit,  concedere  ridehtr 
et  id  nine  quo  ree  vti  non  fmte»t.  When  a  person 
grants  a  thing,  he  is  supposed  to  grant  that  also 
without  which  the  thing  cannot  be  used.  3  Kent, 
Comm.  421. 

Quando  eharta  continet  generalem  clautulam,  poat- 
eaque  deacendit  ad  v*rha  »jj9cinlia  qum  elanmlm 
general!  ennt  coneentanea,  iutetpretandn  eel  tharta 
eeeundnm  verba  epecialin.  When  a  deed  contains  a 
general  clause,  and  aflerwards  deseends  to  special 
words,  consistent  with  the  general  clauce,  the  deed 
is  to  be  construed  aecording  to  the  special  worda. 
8  Coke,  154. 

Qnando  de  nnd  et  eddem  re,  duo  onernbihte  eat'e- 
tunt,  unwt,  pro  inanffieientid  alteriua,  de  integro  owe- 
rabitur.  When  two  persons  are  liable  oonceming 
one  and  thu  same  thing,  if  one  makes  dtfault  th* 
other  must  hear  the  whole.     Coke,  2d  Inst.  277. 

Quando  dii»ptt%itin  rrferri  potewt  ad  duan  re«,  t fa 
qwtd  eecunduM  relationem  nnam  vitintur  et  eecundum 
alteram  vtilie  eit,  turn  faricnda  e«f  relntio,  ad  illam 
ut  voleat  diepoeitin.  When  a  disposition  may  ba 
made  to  refer  to  two  things,  so  that  according  ta 
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ODO  referenoe  it  would  be  vitiated  and  by  the 
other  U  would  be  mude  effietnal,  such  a  referenoe 
mnai  be  made  that  the  diepuaition  ehall  have  effect, 
e  Coke,  76  b. 

Qnaudft*  divmni  deMtderantur  aetnt  ad  aliqitem 
«t.ilNm  pe^lcie»d»my  ftlnt  re*/*icit  IfX  aetutu  otigi- 
tuUem.  WheD  different  aetf  are  required  to  the 
furmatioii  of  an  e.ttate,  the  law  chiefly  regards  the 
origtaal  act     10  Coke,  4y. 

Qmutdo  dnn  jmra  comenrreHi  ta  und  ptnond, 
m^umm  ewt  ae «t  eMnti  tM  direnf9»  When  two  rights 
eooear  in  one  person,  it  it  the  same  as  if  they  were 
ui  two  separate  persons.    4  Coke,  1 18. 

Quandu  Jnm  dmHtni  reyU  et  tubd'ti  eonenmtnt 
JH9  ngit  prmi'tr  i  debet.  When  the  right  of  the 
mrereiga  and  of  the  sabjeot  concur,  the  right  of 
ths  surcreijTB  ought  to  b'j  preferred.  1  Coke,  129; 
Coke,  Litt  30  /* ;  Broom.  Max.  3d  Lnnd.  cd.  60. 

Qn^itdo  itx  nlitfnid  ulietti  eojtcecfiV,  eonctdert  vide- 
tur  id  Mine  quo  re*  ip*a  «««€  now  potett.  When  the 
law  gives  suy  thing,  it  gives  the  means  of  obtaining 
it.    b  Coke,  47;  3  Kent,  Comm.  421. 

Qiuimdo  Ux  alitfHtd  alieiti  roNcrcfiV,  omnia  iHct- 
demlia  tneiti  ctmeednutHr,  When  the  law  gives  nny 
thie^,  it  give^  tacitly  what  is  incident  to  it.  Coke, 
2d  last  320:  Hob.  23 1. 

Qnatido  Ux  aUffnid  alfquo  mnredit,  enneedilHr  et 
id  «i'«f«  qnn  re«  ifttn  ««•?  won  pfttetit.  When  the  law 
grants  a  thing  to  any  one,  it  f^rants  that  also  witb- 
OQt  which  the  thing  itself  cannot  exisL  15  Barb. 
N.Y.  153.  100. 

QtMutdo  lex  •*!  tpeeinlhy  ratio  nntem  gtneralin, 
fenemtiter  lex  eat  iuteUifftndn,  When  the  law  is 
■peeia-tbnt  its  rearon  is  general,  the  law  is  to  be  un- 
d«rtto.Ml  generally.  Coke,  2d  In8^  83 ;  10  Coke.  101. 
Qwmdtt  licet  id  qnod  maju^f  ridetnr  lieere  id  qntid 
*t«ff«.  When  the  greater  is  allowed,  the  le^s 
Memt  to  be  alli»wed  also.  Sheppard,  Touchst  429. 
Qmtfulo  plnn  jit  qunm  Jtari  dfhet,  ridtlHt  etiam 
HlmdJUri  qH0td /ttrirttdttm  e«f.  When  more  is  done 
thia  ought  to  be  done,  that  too  shall  be  considered 
as  performed  which  should  have  been  performed : 
ss,  if  a  man  having  a  power  to  make  a  leape  for 
ten  ye  um,  make  one  for  twenty  year^t,  it  shall  be 
vitid  o>ly  for  the  surplus.  Bronm,  Max.  3d  Lend, 
ed.  106;  S  Coke,  115;  8  iV/.  85  a, 

Qnando  qnod  nff'i  non  ralet  nt  1170,  rnleat  qnan' 
Hm  rat^rm  pittemt.  When  that  which  I  do  doex  not 
have  effect  as  I  do  it,  let  it  have  as  much  effect  as 
it  can.  10  Johns.  N.  Y.  172,  178;  3  Barb.  Ch.  N. 
Y.  212.  201. 

Qnt^ndo  reo  noa  valet  ut  Offo,  valeat  qnnntvm 
tmie-e  potro*.  When  a  thin<(  is  of  no  force  as' I  do 
it,  it  shall  have  as  mtioh  as  it  can  have.  Cowp. 
600;  Broom,  Max.  .Id  Lond.  ed.  483^  2  Smith, 
Lcatl.  Cas.  291:  0  Bast,  105;  1  Ventr.  210;  1  II. 
Blaekst.  014»  020. 

Q'tamdo  rorba  et  m^a«  eomffmnnf,  lum  eot  interprO' 
tttrioni  Ittem*.  When  the  wurds  nnd  the  mind  agree, 
there  is  no  place  for  interpretation. 

QHattdft  rorba  etatHti  ennt  epeeialia,  ratio  'antem 
menerafin,  tfeiterallter  etttntnm  eet  intelliff^nduM, 
When  the  words  of  a  statute  are  special,  but  the 
rctsoD  or  obj  ot  of  it  general,  the  statute  is  to  be 
eonstraed  i;enprally.     10  Cuke,  101  h, 

Qtt^madmodHm  ad  qurttioHem  fnrti  non  reepon- 
deatjttdicea,  ita  ad  qHtntionenJurin  non  retpnndent 
fmmtoree.  In  the  same  manner  that  judges  do  not 
saawer  to  questions  of  fact,  so  jurors  do  not  answer 
te  questions  of  law.     Coke,  LitL  295. 

Qii  aroHMoi  inteffrm  famm  eit  et  non  eriminomit. 
Let  him  whr>  aoeusrs  be  of  clear  fame,  and  not 
aiQiin.al.     Coke.  3d  Inst  20. 

Qui  adimit  medimm  diriwit  Jlnem,  He  who  takes 
sway  the  means  destroys  t he  end.  Coke.  Litt  1 01 . 
^  Q»i  aliqmid  ntafuerit  parte  inaudild  a/f^i  d,  irqnum 
licet  direrit,  kamd  rnqnum  faeerit.  He  who  decides 
say  thing,  a  p<irty  being  nnhenrd.  though  he 
tk'<uld  deoide  right,  does  wrong.  0  Coke,  52;  4 
Usekstone,  Comm.  483. 


Qui  alteriuejnre  vtitnr,  eodemjure  uti  debet.     He 
who  uses  the  right  of  another  ought  to  use  tbo  snme. 
right.     Pdthier,  Tr.  De  Chanye,  pt.  1,  c.  4,  ^  114; 
Broom,  Max.  3d  Load.  ed.  421. 

Qui  bene  dintint/ttitf  bene  docet.  He  who  distin- 
guishes well,  teaches  well.     Coke,  2d  Inst.  470. 

Qui  bene  interroyaty  bene  docet.  He  who  questions 
well  learns  well.     3  Bulstr.  227. 

Qui  cadit  d  tyllnba  cudit  d  totd  eauea.  He  who 
fails  in  a  syllable  fails  in  his  whole  cau^e.  Bract, 
fol.  211;  Stat  Waks,  12  £dw.  I.;  3  Sharswood, 
Blackst.  Comm.  407. 

Qui  eoneedit  a  liquid,  eoneedere  videtnr  et  id  nine 
quo  eonceesSo  eitt  irritOf  eiue  quo  re»  ipea  enne  mm 
potuit.  He  who  gnints  sny  thing  is  oonsidored  as 
granting  that  without  wl  ich  his  grant  would  be 
idle,  without  which  the  tLing  itself  could  not  exist 
11  Coke,  52;  Jenk.  Cent  Cas.  32. 

Qui  eonfirmot  nihil  dot.  He  who  confirms  does 
not  give.    2  Bouvier,  Inst.  n.  20C0. 

Qui  contenmit  pijrcfpfum,  eonlemnit prmcipientem. 
He  who  contemns  the  precept  conteoins  the  party 
giving  it    12  Cuke,  96. 

Qui  evm  alio  contrahit,  rel  e«f,  vel  dfbet  eeee  non 
if/nurut  eonditionie  «»«.  He  who  contracts  knows, 
or  ought  to  know,  the  quality  of  the  person  with 
whom  ho  contracts  (otherwise  he  is  not  cxcussblo). 
Dig.  50. 17. 10;  2  Hsgg.  Conn.;  Story,  Confl.  Laws, 
{70. 

Qui  datjinem,dat  media  adjinem  nereeeariti.  Ha 
who  gives  an  end  gives  the  means  to  that  end.  3 
Mass.  129. 

Qui  deetruit  medium,  de^trttit  Jinem,  He  whe 
destroys  the  mesns  destro^'S  the  ei  d.  11  Ctke, 
51 ;  SI.eppard,  Touchst  342;  Coke,  Litt  111  a. 

Qui  duit  ihkeriter  al  ph'e,  doit  inheriter  ol  Jitn, 
He  who  ought  to  inherit  fr(  m  the  fsther  ought  to 
iniierit  from  tho  s<'n.  2  Sharswood,  Blaekst  Comm* 
250.  273;  Broom,  Max.  3d  Lund.  ed.  459. 

Qui  ecertit  caueam,  etertil  rauaatum  fnturum.  He 
who  overthrows  the  cause  overthrows  lis  future 
effects.     10  Coke,  51. 

Qui  ex  damnato  eoitu  naacuntur,  inter  Hberot  non 
computentnr.  They  who  are  b<<m  of  sn  illicit  unic  a 
should  not  be  counted  smong  children.  Coke,  Lilt 
8.  Seel  Bcuvier,  Inst  n.  289;  Bracton,5;  Brotm, 
Max.  3d  L<  nd.  ed.  400. 

Qui  facit  id  quod  phie  eet,  fucit  id  quod  minna 
eatfted  non  conrtr'.itur.  He  who  does  thst  which  is 
more  does  that  which  is  less,  but  not  vice  vcrs&. 
Bracton,  207  6. 

^Mt  facit  per  afium  fncit  per  ee.  He  who  acts 
by  or  tnrvugn  another  acts  himself;  t.e.  the  sets  of 
an  agent  are  the  acts  of  the  principal.  1  Sbara- 
wood,  Blackst  Con!m.  429;  Story,  Ag.  J  440;  2  Bou- 
vier, Inst  nn.  1273, 1335,  1330;  7  Mann,  k  G.  32, 
33;  16  Mies.  A  W.  20:  8  Scott  N.  R.  590;  0  Clark 
dt  F.  Hou.  L.  000;  10  Mass.  155. 

Qui  ha  bet  Jvriedittiftnrm  abt^ohendi^  hahef  jurie* 
diftionem  liyandi.  He  who  has  jurisdictitn  to 
loosen  has  jurisdiction  to  bind.     12  Coke.  59. 

^11*  hwet  in  litera,  haret  in  cot  tire.  He  who  ad- 
heres to  the  letter  adheres  to  the  bark.  Coke, 
Litt  289;  5  Coke,  4  6/  11  id.  34  b;  12  East,  872. 

Qui  ignorat  qutmtttm  eoleere  debeat,  nnn  potest  in 
prohve  videre.  He  who  does  n»t  know  what  he 
onght  to  pay  dees  not  want  probity  in  not  paying. 
Dig.  50.  17.  99. 

Qfti  in  jue  dominiumve  afteriue  mccedit  jure  eju§ 
uti  debet.  He  who  nieceeds  to  the  right  ut  pro- 
perty of  another  ought  to  we  his  right,  i.e.  holds  it 
subject  to  the  same  rights  and  liabilities  as  at- 
tached to  it  in  the  hands  of  the  assignor.  Dig.  50. 
17.  177;  Broom,  Max.  3d  Lend.  ed.  420,  425. 

^t  in  utero  eet,  pro  jam  nato  hnbetur  quotiee  de 
eJH9  nmmttdo  queeritur.  He  who  is  in  the  womb  is 
considered  as  bom,  whenever  his  benefit  is  con- 
cerned. 

^f  jure  mto  vtitnr.  nemini  facit  injuriam.  Ha 
who  uses  his  legal  rights  harms  no  one. 
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Qui  Ju»»H  JwiictM  aliquod  feeerit  fton  mdetur  dolo 
tUnlo  fteitntf  quia  panrt  uene—e  m(.  U«  who  d«>M 
any  thing  by  oommand  of  a  Jadge  wilt  not  be  sup- 
posed to  have  acted  from  an  impn>per  motive,  bo- 
eause  it  was  necessary  to  obey.  10  Coke,  76;  Dig. 
50.  17.  167.  1. 

Qni  male  agit,  odit  Incem,  He  who  acts  badly 
hates  the  light.     7  Coke,  6A. 

Qui  mnndat  ip*€  fecini  videHir,  He  who  com- 
mands (a  thing  tn  be  done)  is  held  to  have  done  it 
himself.     Story,  Bailm.  J  147. 

Qui  melitt*  probutf  meliu*  Kabet,  He  who  proTeS 
most  recovers  most.    0  Viner,  Abr.  235. 

Qui  molitur  i»«fdia*  in  pati-ianif  id  faeit  fjfifd 
ituanu*  ftauta  per/orant  nai-eiH  in  and  ««A«  a/.  He 
who  betrays  his  ooantry  is  like  tne  insane  sailor 
who  bores  a  hole  in  the  ship  which  carries  him. 
Coke,  3d  Inst.  36. 

Qui  nateitHr  tine  legftimo  matrimoniOf  matrsim 
aeqnitnr.  He  who  is  bom  out  of  lawful  matri* 
mony  follows  the  condition  of  tho  mother. 

Qui  Hon  cadnni  in  citn9tantem  virHm,  vani  timore* 
9nHt  Kstiinandt.  Those  are  to  be  esteemed  vain 
fears  which  do  not  affect  a  man  of  a  firm  mind. 
y  Coke,  27. 

Qui  non  kabttt  ilU  non  dot.  Who  has  not,  be 
fives  not  Sheppard,  TouchsL  243;  4  Wend.  N. 
Y.  619. 

Qui  Hon  habet  in  mre  luat  in  eorpore,  ue  qni» 
feectiur  impuni.  He  who  cannot  pay  with  his 
pur^e  must  suffer  in  bis  person,  lest  he  who  offends 
should  go  unpunished.  Coke,  2d  Inst.  173;  4 
Blackst  'ue,  Comm.  20. 

Qui  uou  habet  potettatem  eifienandi  hahti  iiere««t- 
iatein  retinendi.  Me  who  has*  not  the  power  of 
alienating  is  obliged  to  retain.     Hob.  336. 

Qui  noH  improbat,  aftprobtit.  He  who  does  not 
disapprove  approves.     Cuke,  3d  Inst.  27. 

Qui  non  libere  ventatem  pnmvneiat,  proditor  e»t 
teritafi*.  He  who  d^es  not  freely  speiik  the  truth 
is  a  betrayer  of  the  truth. 

Qui  non  obntot  quod  obt'are  potest  /acere  videtur. 
fie  who  docs  not  prevent  what  he  ean,  seeuis  to 
•ommit  the  thing.     Coke,  2d  Inst.  146. 

Qui  tioN  pmhibet  eum  prohibere  poeeitfJubtL  He 
who  d«*es  not  f«»rbi!l  when  he  can  forbid,  commands. 
1  Shar.^wood,  Blackst  Comm.  430. 

Qui  MOH  prohibit  quud  prohibere  potest  aeeentire 
videtur.  He  who  does  not  forlad  wh.-it  he  can  for- 
bid, seems  to  assent  Coke,  2d  Inst  ZOH ;  8  Kxeh. 
804. 

Qui  non  pmpuUat  injurinm  quando  pottetf  infert. 
He  who  d  <es  not  repel  a  wrong  when  ne  can,  oocik- 
sions  it.    Jenk.  Cent  Cas.  271. 

Qui  of*»truf't  aditHWf  deetruit  eommodum.  He  who 
obstructs  an  entrance  destroys  a  oonvenienoy. 
Coke,  Litr.  161. 

Qui  omue  dicitf  w'kil  exeludit.  He  who  says  all 
excludes  nothing.     Coke,  4th  Inst  81. 

Qui  pttreit  noeentibue  iuHocentibwi  pnnit.  He 
who  spares  the  guilty  punishes  the  innocent 
Jenk.  Cent  Cas.  126. 

Qui  /teecfit  ebriwif  Inat  eohriue.  He  who  offends 
drunk  must  be  punished  when  sober.    Car.  133. 

Qui  per  alium  fneit  per  eeipnum  facere  ridetur. 
He  who  does  any  thing  through  an-  ther  is  con- 
sidered as  doing  it  himself.    Coke,  Litt.  258. 

Qui  per  frandem  nyit,  /ruetra  ngit.  He  who 
nets  fraudulently  ac's  in  vain.    2  Rolle,  17. 

Qui  poteet  et  debet  retnre,  Jubet,  He  who  can  and 
eught  to  forbid,  and  di»es  not,  commands. 

Qui  primnm  peceot  ilie  faeit  rixam.  He  who 
irst  offends  causes  the  strife. 

Qui  prior  fet  tempore,  potior  eet  Jnre*  He  who  Is 
first  or  before  in  time  is  stronger  in  right  Coke, 
Litt  14  a  ;  1  Story,  Eq.  Jur.  {  64  d/  Story,  Bailm. 
{312;  IBonvier,  Inst  n.  952;  4tU3728;  1  Smith, 
Lead.  Cas.  4th  Hare  A  W.  ed.  44« ;  3  East,  93 ;  24 
208. 


Qui  pro  me  aliquid  foeit,  mihi  /e.eieee  vttUtmrm 
He  who  does  any  benefit  (to  another)  for  me  if 
considered  as  doing  it  to  me.    Coke,  2d  Inst  501. 

Qui  providet  eibi,  providet  hmredibue.  He  who 
provides  for  himself  provides  for  his  heirs. 

Qui  rationem  in  ttmnihue  qumrvut,  rationem  euh* 
vertunt.  He  who  seeks  a  reason  for  every  thing 
subverts  reason.  2  Cokci,  75;  Broom,  Maju  Sa 
Lond.  cd.  149. 

Qui  eemel  metionem  rennmciarerit,  ampitne  rqtetere 
non  poteet.  Ho  who  renounces  his  action  onoa 
cannot  any  more  bring  it    S  Coke^  59.    See  &s- 

TBAXIT. 

Qui  eemel  malue,  eemper  prmeumitur  eeee  mains 
in  eodem  tfenere.  He  who  is  once  bad  is  presumed 
to  be  always  so  in  the  same  degree.  Cruke  Car. 
317 ;  Best,  Ev.  345. 

Qui  eeniit  eummpdumj  etntire  debet  et  onue.  He 
who  derives  a  benefit  from  a  thing  ought  to  bear 
the  disadvantages  attending  it  2  Bouvier,  Inst  a. 
1433;  2  Woodb.  A  M.  C.  C.  217;  1  Stor.  Const  78  j 
Broom,  Max.  3d  Lond.  ed.  630. 

Qui  eeutit  oaas,  eeniire  debet  et  eommodum.  1 
Coke,  99  a;  Broom,  Max.  3d  Lond.  ed.  638;  1 
Serg.  A  R.  Penn.  180;  Coote^  Mortg.  3d  ed.  517 
((/)/  FVancis,  Max.  5. 

Qui  tmcet  eoneentire  videtur.  He  who  is  silent 
appears  to  consent    Jenk.  Cent  Cas.  32. 

Qui  taeet  c*miientire  videtur  mbi  traetatur  de  e/we 
eontmodo.  He  who  is  eUent  is  considered  as  assent- 
ing, when  his  advantage  is. debated.     9  Mod.  38. 

Qui  taeet  non  ntique  /atetur,  eed  tnmen  rerum  eaf 
eum  non  negare.  He  who  is  silent  does  not  indeed 
confess,  but  yet  it  is  true  that  be  does  not  denjr* 
Dig.  50.  17.  142. 

Qui  tardius  solvit,  minus  solvit.  He  who  pays 
tardily  pays  less  than  he  ought.  Jenk.  Cent  Csia. 
38. 

^Mt  timentf  ravent  et  vitnnt.  They  who  fear  take 
care  and  avoid.     Off.  Ex.  162;  Branch,  Prine. 

Qui  vult  deeipi,  devipiatur.  Let  him  who  wishes 
to  be  deceived,  be  deceiveti.  De  Gex,  M.  4  U.  Ch. 
687,  710;  Sheppard,  Touchst  56. 

Quicquid  acquit  itur  seiro,  acquiritur  (foattno. 
Whatever  is  aequirtd  by  the  servant  is  acquired 
for  the  master.     15  Viner,  Abr.  327. 

Quicquid  demonstrutm  rei  additur  satis  dem^n-^ 
strattt  /ruitra  est.  Whatever  is  added  to  the  de- 
scription of  a  thing  already  sufficiently  described 
is  of  no  effect  Dig.  33.  4.  1.  8;  Broom,  Max.  Sd 
Lond.  ed.  662. 

Quicquid  est  contra  normam  recti  etit  injuriom 
Whatever  is  against  the  rule  of  right  is  a  wron^ • 
3  Bulstr.  313. 

Quicquid  in  ercsssu  actum  est,  lege  prohibitmr. 
Whatever  is  dote  in  excess  is  prohibited  by  law. 
Coke,  2d  Inst  107. 

Quicquid  Judicis  auctoritati  subjieitur,  noritati 
ntm  suitjieitnr.  Whatever  is  subject  to  the  autho* 
rity  of  a  judge  is  not  subject  to  innovation.  Coke^ 
4th  Inst  66. 

Quicquid  plantatur  solo,  solo  eedit.  Whatever  is 
affixed  to  tne  soil  belongs  to  it  Went.  Off.  £z. 
145.    8ie  Ambl.  113;  3  East,  51;  FiXTVBiiS. 

Quicquid  redpitur,  rccipitnr  secundum  modum 
recipicntie.  Whatever  is  received  is  received  ao- 
coniing  to  the  intention  of  the  recipient  Broona, 
Max.  3d  Lond.  ed.  727;  Halkers,  Max.  149:  Law 
Mag.  1855,  p.  21 :  2  Bingb.  n.  c.  461 ;  2  Barnew.  A 
C.  72;  14  Sim.  Ch.  522;  2  Clark  A  F.  Hou.L.681i 
2  Crompt  A  J.  Bxch.  678;  14  Bast,  239,  243  c. 

Quicquid  sotritur,  sfdtitur  secundum  modum  so/* 
ventis.  Whatever  is  paid  is  lo  be  applied  aoeord* 
hig  to  the  intention  of  the  payor.  3  Vem.  fiOA. 
See  Appropriation  op  Paymrkts. 

Quid  sit  jus,  et  in  quo  eowfistit  ininria,  legi*  eoi 
drfinire.  What  constitutes  right,  and  what  injury^ 
it  is  .the  business  of  the  law  to  dboUre.  Cstk^p  LiU» 
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QuitUt  non  mooert,  Not  to  ansettle  things  which 
an  Mtabli«h«d.    28  Barb.  N.  Y.  9,  23. 

QHtHbet  pot99t  renuneiart  juri  pro  •«  tnducto. 
Any  one  migr  renoanee  a  law  introduoed  for  hii 
ova  heoefiL  To  this  rale  there  sre  some  ezcep- 
tioDS.  See  1  Boarier,  last  n.  S3 ;  3  Curt.  C.  a  303 ; 
1  Sxeh.  «57. 

Qiu'mfuiB  €9t  fm  V€lit  Juris  etM§uliu»  habertf  eon- 
linuet  tiudiumf  welit  a  quocunque  doe^ri.  Who- 
ever wishes  to  be  held  a  j0risoonsulty  let  him  oon- 
tinaallj  sta47«  and  desire  to  be  taught  bj  every 
bodj. 

Qwo  Ugatur,  eo  di»9ohitur.  As  a  thing  is  bounds 
so  it  is  unbound.    2  RoUe,  21. 

Qn€teHmqH9  modo  velity  qnocumque  modo  poniU 
lu  any  way  he  wishes,  in  any  way  he  can.  14 
JuhDS.  N.  T.  484,  492. 

Qnod  i2  qMnq»€  panm  ttomine  exaetum  est  id  eidsm 
ftttituere  nemo  eoffiiur.  That  which  has  been  ex- 
leted  as  a  penalty  no  one  is  obliged  to  restore. 
Dig.  50.  17.  46. 

Qufid  ab  initio  non  vaUt,  in  traetu  temporie  non 
coucaieaeet.  What  is  not  good  in  the  beginning 
eannut  bo  rendered  good  by  time.  Merlin,  R6p. 
verb,  ReyU  de  Droit,  This,  though  true  in  genernl, 
Is  not  uniTersally  so.  4  Coke,  26;  Broom,  Max.  3d 
Load.  ed.  166, 172,  n. 

Quod  ad  Jue  ncUurale  attinei,  omnet  kominea 
m/unUe  eunt.  All  men  are  equal  as  far  as  the 
natural  law  is  oonoemed.    Dig.  50.  17.  32. 

Quoti  mdifieatur  in  ared  l^atd  cedii  legn to.  What- 
ever is  built  upon  land  given  by  will  passes  with 
the  gift  of  the  land.  Amos  A  F.  Fixtures,  2d  ed. 
240;  Broom,  Max.  3d  Lond.  ed.  377. 

Qmod  aiiae  bonum  et  JMStum  eet,  ei  per  vim  r«/ 
/romdem  petaturf  malum  et  it^witum  ejffitritur.  What 
is  otherwise  good  and  just,  if  sought  by  force  or 
frsud,  becomes  bad  and  unjust.    3  Coke,  78. 

Quod  aline  non/uit  lidtum  neceeeitan  lieitum /aeit. 
Kecess^ty  makes  that  lawful  which  otherwise  were 
sniawful.     Fleta,  L  5,  c  23,  2  14. 

Qmttd  approb**  non  reprobt*.  What  I  accept  I  do 
n- 1  reject.     Broom,  Max.  3d  Lond.  ed.  6.: 6. 

Qmtd  ttttinot  ad  Jue  eiviUf  eervi  pro  unllie  haben- 
If**,  non  tamen  et  jure  natumlif  quia,  quad  ad  jue 
mnturaU  attinetf  omnw  kominee  tequaH  eunt.  So  far 
as  the  civil  law  is  concerned,  slrives  are  not  reckoned 
as  persons,  bat  not  so  by  natural  law,  for  so  far  us 
regards  natural  law  all  men  are  equal.  Dig.  50. 
17.  32. 

QHod  eometat  elari,  non  debet  veriJU^ari,  What 
Is  clearly  apparent  need  not  be  proved.  10  Mod. 
IJO. 

Q«od  eonaiat  eurim  opere  teetium  non  indiget. 
What  appears  to  the  court  needs  not  the  holp  of 
witnesses.     Coke,  2d  Inst.  662. 

Quod  contra  Juris  rationem  reeeptum  e«f,  non  eet 
prodtirendum  ad  eonnaquentiae,  Whitthas  been  ad- 
mitted against  the  reason  of  the  law,  ought  not  to 
be  drawn  into  preoedents.  Dig.  50.  17.  141;  12 
Coke,  75« 

Qmod  eftntra  legem  fit,  pro  in/teto  kabetnr.  What 
is  dons  eontr;«ry  to  the  law,  is  considered  as  not 
done.  4  Coke,  31.  No  one  can  derive  any  advan- 
tage from  saeh  an  act. 

Quiid  dnitn^  #«<  eectesiee,  datum  eet  Deo,  What  is 
given  to  the  church  is  given  to  God.  Coke,  2d 
Inst.  590. 

Qmod  demonstrandi  eaued  additur  ref  satis  <fs- 
mo»etmtse,/rustra  fit.  What  is  added  to  a  thing 
sufficiently  paipahle,  fur  the  purpose  of  domonstra- 
tien.  is  Tain.     10  Coke,  1 13. 

Qmtd  dubitast  ne/eeeris.  When  you  doubt  about 
a  thing,  do  not  do  it.     1  Hale,  Pi.  Cr.  310. 

Qutid  enim  eemel  ant  bis  erisiilt  prmtereunt  Ugie- 
taiorts.  That  which  never  happens  but  onee  ot 
Iwiss,  Is;d«l»tors  pass  by.    Dig.  1.  3.  17. 

Qmod  ewi  ^Jt  nrreseitnte  nunquam  introdHeitur,  nisi 
isortiMR.    What  is  introdussd  of  n( 


sity,  is  never  introduced  except  when  necessary. 
2  RoUe,  512. 

Quod  eet  ineonneniene,  ant  contra  ratiovem  non 
permismm  eet  in  lege.  What  is  inconvenient  or  eon- 
trary  to  reason,  is  not  allowed  in  law.  Cokci  Litt. 
178. 

Quod  eet  neeeesarium  eet  lieitum.  What  is  neoet* 
sary  is  lawfuL    Jenk.  Cent.  Cas.  76. 

Quod  fuetum  est,  cum  in  ttbecuro  stf,  er  offeetiona 
eujnsque  eapit  intetpretationem.  When  there  il 
doubt  about  an  act  or  expressitin,  it  reeeivcH  inter- 
pretation from  the  (known)  feelings  or  alTeetions 
of  the  actor  or  writer.     Dig.  60.  17.  168.  1. 

Quod  JUri  debet  fn tile  prscsnmitur,  Thn t  is  es sily 
presumed  whiwh  ought  to  be  done.  Halkcrs,  Max. 
153. 

Qnod  fieri  nofn  drbetf  faetttm  valet.  What  ought 
not  to  be  done,  when  done,  is  valid.  5  Coke,  38 ; 
12  Mod.  438;  6  Mees.  A  W.  Bxch.  58;  9  id.  686. 

Qaod  in  Jure  seripto  "Jue"  aypellaturf  id  in  lege 
Attglite  "  rectum"  e»»e  dicitur.  What  in  the  eivU 
law  is  called  **Jus,'*  in  the  law  of  England  is  said 
to  be  «  rectum"  (right).     Coke,  Litt  260 ;  Fleta,  1. 

6,  c.  1,  ;  1. 

Quod  in  minori  vnlett  vmlebit  in  mnjori;  etqiiod 
in  majori  non  valet,  vee  vutebit  in  minori,  What 
avails  in  the  less,  will  avail  in  the  greater;  and 
what  will  not  avail  in  the  greater,  will  not  avail  in 
the  less.     Coke,  Litt.  160. 

Qufjd  in  uno  similium  valet,  valebit  in  altere. 
What  avails  in  one  of  two  similar  things,  will  avail 
in  the  other.    Coke,  Litt.  191. 

Quod  ineousulto  feeimue^  etmsultins  reroeemue. 
What  is  done  without  consideration  or  reflection, 
upon  better  consideration  we  »bould  revoke  or  nndok 
Jenk   Cent.  Cas.  116. 

Qufni  initio  vitioeuw  #>«f,  fion  poteet  tmetu  lemporie 
couraltscere.  Time  cannot  render  valid  an  act  void 
in  its  origin.     Dig.  50.  17.  29. 

Quod  ipsiSf  qui  ettutrarerunt,  ohstat;  ei  eurceneori* 
bn$  e*»ntm  obetahit.  That  which  burs  (hofe  whe 
have  ocntra<;tcd  will  bar  their  successors  also. 
Dig.  50.  17.  103. 

Qmod  JUKSU  ulterius  sttlritur^pro  eo  est  quasi  ipsi 
solutum  esMtf.  That  which  is  paid  by  the  order  of 
another  L*,  so  for  as  such  person  is  eoneemed,  as  if 
it  had  been  paid  to  himself.    Dig.  60.  17.  IcO. 

Qai*d  meum  est,  sine  facto  eire  defectu  uoetro^ 
amitti  eeu  in  aliiim  traue/erri  non  poteet.  That 
which  is  ours  cannot  le  lost  or  transferred  to  an-* 
other  withi  ut  our  own  act  or  default.  8  Coke,  92; 
Broom,  Max.  8d  Lond.  cd.  415 ;  1  Preston,  Absti*. 
147,  318. 

Quod  meum  set  sine  me  an/erri  non  poteet ,  What 
is  mine  cannot  be  taken  away  without  my  consent. 
Jenk.  Cent.  Cas.  251.     But  see  Eminrmt  Domaih. 

Qtiod  mittue  eet  in  obtigaiiouem  videtHt  dttfuctum* 
That  which  is  the  lef^s  is  held  to  be  imported  into 
the  contract:  e.  g.  A  ofiers  to  hire  B's  bouse  nt  six 
hundred  dollars  at  the  same  time  B  oflers  to  let  it 
for  five  hundred  dollars;  the  contract  is  for  five 
hundred  dollars.     1  Story,  Cuntr.  4th  ed.  481. 

Quod  naturalie  ratio  inter  omnM  kostiuee  eo«« 
etituit,  rocatur  jue  gentium.  That  wh  eh  natural 
reason  has  established  among  all  men,  is  called  the 
Uw  of  nations.  Dig.  1.  1.  9;  Inst.  1.  2.  1;  1 
Sharswood,  BiNcksL  Comm.  43. 

Quod  uecsneai  ik  intelligitur  id  non  des»t.  What 
is  necessarily  understood  is  not  wanting.  1  Buletr* 
7L 

Quod  neeessitfts  eogit,  de/endit.  What  asfssslty 
forces,  it  justifies.     11  ale,  PI.  Cr.  54. 

Quod  non  apparet  non  est,  et  non  apparel  Judl- 
eialiter  ante  Jftdieimm.  What  appsars  not  does  not 
exist,  an<  nothing  appears  judicially  bef«  re  jndg. 
ment     Coke,  2d  Inst  479 ;  Jenk.  Cent.  Cas.  207« 

Qmod  non  eapit  Ckrietus,  enpit  fiseue.  What  the 
church  does  not  lake,  the  treasury  takes.  Year  B< 
19  Hen.  VI.  1. 
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Quod  mom  habet  priueipitim  mon  kabet  Jinum, 
What  haa  no  beKioDing  has  no  end.  Coke,  LitU 
845;   Broom,  Max.  3d  Load.  ed.  170,  171. 

Qmtd  Hfta  Uyitur,  noji  ervdttur.  What  it  not  read 
li  not  believeX     4  Coke,  304. 

Qiunl  MoH  valet  in  priucipaliaf  in  accea§ona  aeu 
eon^eqneHtia  non  valettit;  et  quod  uuu  vatei  in  matfi* 
proptHqMOf  ntm  vnUbit  in  muyiu  rrmoio.  What  is 
not  good  as  to  things  principal,  will  ni>t  be  good  as 
to  accessories  or  oon>6quence8 ;  anil  what  is  not  of 
force  as  regards  things  ne.ir,  will  not  be  of  force  as 
to  things  remute.    8  Coke,  78. 

Quod  HHlliut  «••«  pittt^tf  id  nt  alirvJH*  fitret  nulla 
cblli/atfo  eaUt  efficere.  No  agreement  ean  avail  to 
make  that  the  property  of  nnj  one  which  cannot 
be  acquired  as  property.     Dig.  60.  17.  132. 

Qnod  HHlh'uM  c«/,  e»t  domiui  retjU.  That  which 
belongs  to  nobody  belongs  to  our  lord  I  he  king. 
Fleta,  1. 3 ;  Broom,  Max.  3d  L^nd.  ed.  317 ;  Bacon, 
Abr.  Prei'O'jaiiee  (B)j  2  Sharswood,  BlacksL 
Comm.  260. 

Quod  MuUiu9  e«l  id  ratt'nnt  nahirali  oerttpanti 
coneeditHr,  What  belongs  to  no  one,  by  natui[al 
reason  belongs  to  the  first  occupant.  Invt.  2.  1. 
12;  I  BouTier,  Inst.  n.  491;  Broom,  Max.  3d 
Lond.  ed.  316. 

Quod  omNe«  tangit,  ab  cmntbut  debet  •upportnri. 
That  which  concerns  all  ought  to  be  supported  by 
all.    3  Uow,  St  Trials,  81.S,  1087. 

Quod  peudet,  noa  ttt  pro  eo,  gitati  trif.  What  13 
in  suspense  is  considered  as  nut  existing  .during 
such  suspense.     Dig.  50.  17.  lOV,  1. 

Qrtod  ptr  nu  non  prtttunif  nee  per  afinm.  What  I 
eannot  do  in  person,  I  cannot  do  through  the 
agency  of  another.    4  Ct»ke,  2^6;  11  id,  87  a. 

Quod  per  we  non  poneum,  nee  jter  alttim.  What  1 
cannot  do  for  myse.f  I  cannot  do  through  the 
agency  of  another.    4  Coke,  24  b;  1 L  id,  87  n. 

Quod  per  reeordnm  probafuntf  non  debet  eti»e  ner/a- 
tum.  What  is  proved  by  the  record,  ought  not  to 
be  denied. 

Quod  popnlnt  pottremum  Junit,  idw9  ratum  ento. 
What  the  people  b:ive  lost  enacted,  let  that  be  the 
established  law.   1  Sharswood.  Blackst.  Comm.  bO. 

Quod  prineijH  placKit,  leijie  kabtt  rit/orem;  utpote 
eutn  Uje  reyia,  qum  de  imj*et'io  ejut  lata  e«f,  populue 
ei  et  in  enm  ttmuo  ^nvm  imperium  et  poteetatem  com- 
/erat.  The  will  of  the  em(»ero.-  has  the  force  of 
law ;  for,  by  the  myal  law  which  has  been  made 
concerning  his  authority,  the  people  has  conferred 
upon  him  all  its  own  sovereignty  and  power.  Dig. 
1.  4.  1 ;  Inst  1.  2.  1 ;  Fleta,  1.  1,  o.  17,  {  7 ;  Drue- 
ton,  107 ;   Selden,  Di»».  ad  Flet,  c.  3,  g}  2-6. 

Qnod  priun  ett  veriu*  ett;  et  qnttd  prtut  9ft  tem- 
pore potiu^  est  Jure,  What  is  first  is  truest;  and 
what  comes  first  in  time  is  bo^t  in  law.  Coke,  Litt. 
347. 

Qwtd  pro  minore  lieitnm  ettf  et  pro  mnjore  lieitum 
ett.  What  is  lawful  in  the  less  is  lawful  in  the 
greater.     8  Coke,  43. 

Quod  qui*  ex  culpa  eua  damnum  tetitit,  non  intel- 
ligitur  damnum  ^entire,  lie  who  sufifers  a  damage 
by  hii  own  fault  is  not  held  to  suffer  damage.  Dig. 
60.  17.  203. 

Qaod  quh  eeient  indebitum  dedU  hde  mente,  «t 
pontta  rrpeteretf  repetere  non  potent.  What  one  has 
paid  knowins;  it  not  to  be  due,  with  the  intension 
of  recovering  it  back,  be  cannot  recover  back.  Dig. 
3.  6.  60. 

Quod  cicr  «oHi«  norit  in  hoe  ee  erereeat.  Let  every 
one  employ  himself  in  whjkt  he  knows.  11  Coke, 
10. 

Qnod  remedio  de^tttuitur  ip»d  re  valet  ei  culpa 
abtit.  What  is  without  a  rrmedy  is  by  that  very 
fact  valid  if  there  be  no  fault.  Bacon,  Max.  Reg. 
0;   3  Blackstone,  Comm.  20. 

Quod  temel  aut  bin  exi»tit  prtrtereunt  leginlatore*. 
Lcglfeiators  pass  over  what  hHppens  (only)  once  or 
twice.    Dig.  1.  3.  6  j  Broom,  Max.  3d  Lund.  ed.  46. 


Quod  eemel  meum  ett  ampHue  meum  ene  wo* 
potest.  What  is  once  mine  cannot  be  mine  m<«re 
completely.  Coke,  Litt  4tt  6y  bheppard,  Tcuchst. 
212 ;   Broom,  Max.  3d  L(  nd.  td.  416,  n. 

Quod  »rmel  plaeuit  in  eleclione^  ampUu*  ditplieerm 
non  potent.  Ihat  which  in  making  bis  eUction  * 
man  has  once  been  pleased  to  choofe,  he  cannot 
aHerWiirds  quarrel  with.     Coke.  Litt  1-16. 

Quod  imjIu  iHB.dijicatnr  nolo  red  it.  Whatever  is 
built  on  the  soil  it  an  sfcessury  of  the  s»il.  Inst. 
2.1.20;   lOMa^s.  440;   2  Bouvier,  Inst  n.  1571. 

Quod  nub  eertd  /ormd  conct9*iim  vel  renerratMm 
enty  non  trnhitur  ad  ntlotem  rel  compentitionenim 
That  which  is  granted  or  reseived  under  a  certain 
form,  is  not  to  be  drawn  into  valuation  or  compen- 
sation.    Bacon,  Max.  Reg.  4. 

Quod  niibiutelh'i/itur  nun  dcenL  What  is  under- 
stood is  not  wanting.    2  Ld.  Raym.  832. 

Quod  taeite  inteUiyitmr  deenne  hou  ridetur.  What 
is  tacirly  understood  does  not  appear  to  be  want- 
ing.    4  Coke,  22. 

Quod  vonum  et  invtile  enf,  lest  non  reqttirit,  Tbo 
law  does  not  lequire  what  is  vain  and  useless. 
Coke,  Litt  319. 

Quod  rerd  contra  rationem  juris  rereptum  etf,  nnn 
ent  produerndnm  nd  eoMtequeulin",  But  that  whicll 
his  been  admitted  contrary  to  the  reason  of  the  In  w, 
ought  not  to  be  dmwn  inro  precedents.  Dig.  L  3, 
14;  Broom,  Max.  3d  Lond.  ed.  160. 

Quod  roliiit  non  dixit.  He  did  not  ray  what  ha 
intended  to.  1  Kent,  Comm.  468,  n.;  4  Maule  A 
8.  622,  anj.;  I  Johns.  Ch.  N.  T.  236. 

Quodciiuque  aliquit  ob  tutelnm  toiporin  nni  feeerii 
Jure  id  J'ecinne  videtur.  Whatever  one  dors  in  de- 
fen*  e  of  bis  person,  that  he  is  considend  to  hara 
done  legally.     Coke,  2d  Inst  690. 

Quodqne  dinnolritur  eodem  modo  quo  ligatur.  In 
the  8ame  manner  that  a  thing  is  bound,  it  w  un* 
bound.  2  Rolle.  39 ;  Broom,  Max.  5d  Lond.  ecL 
7S8;   2  Mann,  k  G.  729. 

Quomiidit  quid  conntituitur  eodem  modo  dinnoivitur. 
In  whatever  mode  a  thing  is  constituted,  in  the 
same  manner  is  it  dissolved.    Jcnk.  Cent.  Cas.  74. 

Quorum  prKtextay  uee  auyet  nte  minuit  nententiamp 
»ed  tantum  eonjlrmat  pru  miena.  **  Quorum  praftexta** 
neither  increases  nor  diminishes  the  metming,  but 
only  confirms  that  which  wint  before.     Plowd.  52. 

Quotienn  dubia  inteipretatio  libertntin  ret,  nerum" 
dnm  libertatem  rnnpoudendtim  erit.  Whenevtr  there 
is  a  doubt  between  liberty  and  slavery,  the  dit^ision 
mu9t  be  in  favor  of  liberty.     Dig.  50.  17.  20. 

Quotienn  idem  nermo  duan  nenteutian  etp'imit,  ea 
potinnintum  excipiotur,  qum  rei  gereudm  aptior  r«l. 
Whenever  the  same  words  express  two  meaningly 
that  is  to  be  taken  which  is  the  better  fitted  for 
carrying  out  tl.e  pr.>po9icd  end.     Dik*  60.  17.  67. 

Qrtotiee  in  etipulattouibun  ambigua  omtio  ent^  com- 
modinnimum  e^t  id  accipi  quo  ree  de  quo  ngiinr,  in 
tuto  nit.  Whenever  in  stipulations  the  expression 
is  ambiguous,  it  is  most  proper  to  give  it  that  in- 
terpretation by  which  the  su*  ject  matter  may  be  in 
safety.     Dig.  4L  1.80  ;  60.  16.  219. 

Quotten  in  verbin  nulla  ent  ambiguitna  ibi  nulla 
txponitio  contra  verba  Jienda  ett.  When  there  is  no 
ambiguity  in  the  w*  rds,  then  no  exposition  con- 
trary to  the  words  is  to  be  made.  Coke,  Litt.  147 ; 
Broom,  Max.  3d  Lond.  ed.  860. 

Quum  de  luero  duorum  qnesratury  melior  eet  eoa- 
ditic  ponnidentin.  When  the  gain  of  one  of  two  is 
in  question,  the  condition  of  the  possessor  is  the 
better.    Dig.  50.  17. 126.  2. 

Quum  in  tentamtnto  ambigue  aut  etiam  perperam 
ecriptmm  eet,   benigne   interpretari  et  neeuutium  id 

?ruod  eredibile  et  rogitatnm^  eredendum  eet.  When 
n  a  will  an  ambiguous  or  even  an  ermne^'us  ex- 
pression occurs,  it  should  be  construed  liberally 
and  in  accordance  with  what  is  thought  the  pr(»ba- 
ble  meaning  of  the  testator.  Dig.  34.  6. 24 ;  Broom^ 
Max.  3d  Lond.  ed.  437.    See  Brisson,  Perperam^ 
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Qmtim  (eftm)  prineipalif  eoMa  non  contiatit  ne  ea 
^t(/«fl  qitm  Bwjuumtnr  itHrum  kubent.  When  tbe 
prineipttl  doe«  not  hold  its  ground,  neither  do  tbe 
■oeeMories  find  place.  Dig.  60. 17. 129.  1 ;  Di-oom, 
Max.  3d  Lund.  ed.  438;  1  PUhier,  Obi.  413. 

Ratihnhhto  maudnfo  moMipttratur,  Ratification 
is  equal  V*  a  eommMnd.  i>ig.  40.  3.  12.  4;  Broom, 
Max.  3d  Lond.  ed.  771 ;  Storj,  Ag.  4th  ed.  .H02. 

Mtflit9  eat  JormtilU  eantn  etmmttudiuU.  lleason 
if  the  suuroe  and  mttuld  of  enetom. 

Rtttii*  tut  It'fit  (iM I irra,  mutnta  legit  rntioHt  mutn- 
tar  et  ttx.  Rea»un  ti  tbe  toul  of  tbe  law ;  tbe 
reaton  of  tbe  law  being  oban^^ed,  tbe  law  U  also 
ehaoj^d.     7  Coke,  7. 

J{  ttio  e^t  rndiua  dirini  luminU,  Retton  it  a  raj 
ofdirin^  Hj;ht.     Coke,  Litt.  232. 

Ratio  «■!  auclnritan  duo  elariwimn  mvndi  lumina, 
Reafon  and  authority  are  the  two  brightest  lights 
in  the  world.    C  »ke.  4tb  Inst.  320. 

Ratio  fn  Jure  aquitat  4nttyi  a.  Reason  in  law  is 
perfeet  equity. 

Rat.'o  h-ff!»  ett  oitima  Uffit,  The  reason  of  the 
law  is  the  soul  of  the  Isw.    Jenk.  Cent  Cas.  45. 

Rafiu  won  elaudtlur  loco.  Reason  id  not  confined 
to  anj  pluce. 

R'ftio  JO  ett  allegari  deficiente  lege^  eed  rera  et 
legnli*  et  non  apparene.  Reason  may  be  al'egcil 
when  the  law  is  defcctire,  but  it  must  be  true  and 
legal  reason,  and  nut  merely  apparent.  Coke,  Lilt. 
191. 

Re,  perbitf  9eripto,  etmeentni,  traditione,  junrtura 
•t^et,  twtiere  pneta  eolent,  Compaots  usually  t-iko 
their  do' hiog  from  the  thing  it«e'f»  fr<  m  words, 
from  writ.ng,  from  consent,  from  delirery.  Plowd. 
161. 

Rereflitur  n  plaeitie  Jurit,  ftotiue  quftm  iitjuriu  et 
defiet  t  utaueffHt  impnnita.  Positive  ru'es  of  law 
will  be  receded  from  rather  than  crimes  and  wrongs 
■htuid  remain  unpnnihed.  Bacon,  Mas.  Reg.  12 ; 
Broom.  Max.  3d  Lond.  ed.  0.  This  applies  only  to 
such  m-ixims  as  are  called  placilnJNn'e;  these  wi'.l 
he  di  pensed  with  rather  than  crimes  should  (;o  un- 
panishe  1.  qiiin  aahie  popn/i  euprewa  lex,  because 
the  palilie  safety  is  tbe  supreme  law. 

Retarda  sunt  veatiijia  vetu^tatie  et  reritati*.  Re- 
eords  are  vestiges  of  antiquity  and  truth.  2  Rolle, 
S9«. 

Reeurrendnm  ett  ad  extraordinarfvtn  qunndo  non 
9aUt  ordinarium.  We  must  have  recourse  tj  what 
is  extmordinary  when  what  is  ordinary  fails. 

Regula  ettfjun'aquidem  it/noraHtiamcitique  noeeref 
fuett  veto  iffHoranti'am  wm  uoeere.  Tho  ru'.e  i<, 
that  ignorance  of  tho  low  does  not  cxcue,  but  th:.t 
ignofdnce  of  a  fact  may  excu^'C  a  jiarty  from  tho 
legal  consequences  of  his  conduct.  Dit;.  22.  6.  U; 
Bniom.  Max.  3d  Lond.  cd.  232.  See  Irving,  Cir. 
Law,  4th  ed.  74. 

Rrtful  1  pro  lege,  ti  drfiett  lex.  In  default  of  the 
law.  the  maxim  rules. 

Rerpilanier  non  valet  pactum  de  re  mea  non  altt' 
Panda,  Regularly  a  contract  nnt  to  alienate  my 
property  is  not  binding.    Coke,  Litt  22.3. 

Ret  turpi*  nullum  mnndatttm  ett,  A  mandate  of 
an  illegal  thing  is  void.     Dig.  17.  1.  A.  3. 

Reipuhl  'em  intereat  rofuntate*  de/uitetorum  effertum 
tortiri.  It  concerns  the  state  that  the  wills  of  tho 
d«id  sbnuM  have  their  cfle'  t. 

Refntio  eat  Jietio  jurit  et  intenta  ad  nnitm.  Rela- 
tion is  a  fiction  of  law,  and  intended  for  one  thing. 
S  Coke,  28. 

Re/atto  temper fittt  ut  valeat  diepoaitio.  Reference 
should  always  be  hai  in  su<  h  a  manner  that  a  dis- 
position hi  a  will  may  ava:l.     6  Coke,  70. 

Relation  never  de/eatt  collate/ al  acit.  18  Tiner, 
Abr.  292. 

Relation  ekall  never  make  good  a  raid  grant  or 
ierime  of  the  party.     18  Viner,  Abr.  292. 

MUtttUt  mordt  refer  to  the  next  antecedent,  unleta 


the  teuMe  be  thereby  impaited,  Noy,  Max.  4;  Win- 
gate,  Max.  19;  Bmom,  Max.  3d  Lond.  ed.  090; 
Jenk.  Cent  Cas.  180. 

Retntivorum  eoguito  wno,  cognoteitur  et  altermu 
Of  things  relating  to  each  other,  one  being  known, 
the  other  is  known.     Cioke  Juo.  639. 

Remainder  van  depend  vpun  no  etfate  but  what 
beginneth  at  the  »ame  time  the  remainder  doth. 

Remainder  mutt  rett  at  the  tame  iuelUHt  that  the 
particular  entute  determiuet. 

Remainder  to  a  perton  not  of  a  capacity  to  take 
at  the  time  of  appoint iug  it,  it  void.     Plowd.  27. 

Remetliee  for  rvfhtt  are  ever  fucorubly  extended, 
18  Viner,  Abr.  521, 

Remcdiet  owjht  to  be  reciprocal, 

Remittiut  imperanti  meliut  parHnr,  A  man  com- 
manding not  too  strictly  is  better  obeyed.  Coke, 
3d  Inst.  233. 

Rtmoto  impedimenta,  emergit  actio.  The  impedi- 
ment being  removed,  the  action  arises.  6  Coke,  70; 
Wingate,  Max.  20. 

Rriit  mutt  be  referred  to  him  from  whom  the  etute 
of  the  land  movtth.     C«  ke,  Litt  143. 

Repellitnr  a  tarmmentn  iufamit.  An  infnmouf 
person  is  nprlled  or  prevented  from  taking  an 
oath.     Coke,  Litt.  158;  Bmotoii,  185. 

Rrprllitur  exceptioue  eedeudarum  actionwm,  !!• 
is  defeated  by  the  pl<*H  that  tbe  actii  ns  have  been 
assigned.     1  Johns.  Ch.  N.  Y.  409,  414. 

Reprohatn  pecvnia  libera t  to/ventem.  Money 
refused  liberates  the  debtor.  9  Ctke,  79.  But 
this  must  be  understood  with  a  qualification.  See 
Tbndrr. 

Reputatio  ett  vulgarit  opinio  mbi  non  ett  reritat. 
Reputation  is  a  o  mmou  opinion  where  there  it 
no  certain    knowledge.     4   Coke,   1U7.     But  8e« 

CnATtACTER. 

Rcrum  ordo  confundttnr,  ti  nnieuique  juritdietio 
von  tfTcatur,  Tho  order  of  things  is  confounded 
if  every  one  p re9erves  not  Lis  jurisd.clion.  Coke, 
4th  Inst  Proem. 

Rerum  pntgrettn  otteudunt  multa,  qjtm  in  initio 
prmeaveri  ecu  praecideri  nou  jiotMunt,  In  the  course 
of  events  many  mischiefs  ariso  which  at  tho  begin- 
ning could  not  be  guarded  against  or  forebcen.  8 
.  Coke,  40. 

Reium  tvarum  quilibet  e«f  moahrntor  et  arbiter. 
Every  one  is  tho  managir  and  disposer  of  his  own 
matters.     Cuke,  Litt  223. 

Ret  acceetoriu  tequitur  rem  prinripalem.  An  ac- 
cessory follows  its  principal.  Broom,  Max.  3d 
Lond.  ed.  433.  For  a  definition  of  ret  accettoria, 
see  Mackeldey,-Civ.  Law,  155. 

Ret  dcnomiuatur  a  principnfiori  parte,  A  thing 
is  name.1  from  its  principal  part.    5  Ci  ke,  47. 

Ret  ett  mitera  uLi  jut  ett  vagum  et  iurertum.  It 
is  a  miserable  state  of  things  where  the  law  is 
vague  and  uncertain.     2  Balk.  512. 

Ret,  generalcm  habet  tignifeationem,  quia  tarn 
eorporea,  quam  ineor/tfuea^  eujutcunque  tui.t  yrnerit, 
vaturm  tive  tpeeiei,  roniprehendit.  The  Word  things 
hns  a  general  signification,  bocauso  it  comprehends 
as  well  corporeal  as  incorporeal  objects,  of  whatever 
nature,  sort,  or  species.  Coke,  3d  Inst  482 ;  1  Bou- 
vicr,  Inst  n.  415. 

Ret  inter  aliot  acta  alteri norere  non  debet.  Things 
done  between  strangers  ought  not  to  injure  those 
who  are  not  parties  to  them.  Coke,  L.tt.  132;  3 
Curt  C.  C.  403;  11  Q.B.  1028. 

Rrt  inter  aliot  jndirntm  nullum  aliit  prrjndicium 
faciant.  Matters  adjudged  in  a  cause  do  not  pre- 
ju'lice  those  who  were  not  parties  to  it.  Dig.  44. 
2.1. 

Ret  judicata  feteit  ex  albo  nigmm,  ex  nigra  albuntf 
ex  t.urvo  rectnmt  ex  recto  curvum,  A  thin:;  adjudged 
makes  whito,  black;  black,  white;  tho  crooked, 
str  light;  tho  straight crookej.  1  Bouvier,  Inst  n. 
840. 

Ret  judicata  j»>^  neritate  aeeipitur,     A  thing 
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ft4)adg«d  muBt  b«  taken  for  truth.  Coke,  Litt.  1 08 ; 
Pi«.  50.  17.  207;  3  Kenty  Comm.  120;  13  Ueei.  k 
V.  Exeh.  679.    Sckb  Rks  Judicata. 

Eea  )ter  pecuniam  mttimatw^  et  mon  peeunia  per 
r<*«.  The  valne  of  a  thing  is  estimated  by  its  wurth 
in  money,  and  the  valae  of  money  is  not  e.-timatcd 
hy  referenee  to  the  thing.  9  Coke,  70 ;  1  Bouvicr, 
Inst  n.  922. 

^ef  perit  domino  •uo.  The  destruction  of  the 
thing  ie  the  loss  of  its  owner.  2  Bouvier,  Inst.  no. 
1466, 1466;  Story,  Bailm.  426 ;  2  Kent,  Cumm.  691. 

Re9  prttpria  eirf  qusp  eommiinit  uon  <•<.  A  thing  it 
priTHte  which  is  not  common.  8  Paige,  Cb.  h.Y. 
261,  270. 

Sea  qum  intra  prmaidia  perduetx  vondum  9Wit, 
quanqnam  ah  htt$tibtt»  oeeupatm,  ideo  pttHtliminii  nou 
€(fent,  quia  domiuum  nondum  mutarhnt  ex  gentium 
jure.  Things  which  have  not  yet  been  introduced 
within  the  enemy's  lines,  although  held  by  the 
•nemy,  do  not  need  the  fiction  of  postliminy  on 
this  account,  because  their  ownership  by  the  law 
of  nations  has  not  yet  changed.  Grotius,  d«  Jur, 
Bell,  I.  3,  c.  9,  J  16 ;  I.  3,  e.  6,  §  3. 

Rea  aacra  uon  recipit  autimnttonem,  A  saered 
thing  does  not  admit  of  Talnation.     Dig.  1.  8.  9.  5. 

Jiea  tranait  eum  auo  onere.  The  thing  passes 
with  its  burden.    FleU,  L  3,  o.  10,  {  3. 

Jiaaarvatiu  non  debet  eaae  da  projicuia  ipmia  quia  ea 
conceduH/urf  aed  da  redditu  noto  ejctra  projieua,  A 
reservation  ought  not  to  be  of  the  annual  incresse 
itself,  because  it  is  granted,  but  of  new  rent  apart 
from  the  annual  increase.     Coke,  Litt.  142. 

Reaif/naliun  eat  Juria  proprii  apimtanea  refutation 
Resignation  is  the  spontaneous  relinquishment  of 
own's  own  right.     Qodb.  284. 

Reaolutft  Jura  coneed*ntia  reaolvittir  jua  eonceaaum. 
The  right  of  the  grantor  being  extinguished,  the 
right  granted  id  extinguished.  Mackeldey,  Civ. 
Law,  179;  Broom,  Max.  Sd  Lend.  ed.  417. 

Reapieiewdum  ft  judicanlif  nequid  aut  duriua  out 
rentianiua  conatruatur  quam  cauau  depftacit  /  nee  entm 
aal  aeveritatia  aut  clementim  gloria  rffeetanda  eat. 
It  is  a  matter  of  import  to  one  adjudicating  that 
nothing  should  be  e'fher  more  leniently  or  more 
severely  construed  than  the  cause  itself  demsnds ; 
for  the  glory  neither  of  scveriiy  ror  clemency 
should  be  affected.    Coke,  Sd  Inst  22:0. 

Reapondeat  raptor,  qui  itjnnrart  non  potuit  quod 
pupiUttm  ah'enum  ahdturit.  Let  the  ravisher  an- 
swer, for  he  could  mt  be  ignorant  that  he  has 
taken  awny  another's  ward.    Ilob.  99. 

Reapondent  auperior.  Let  the  principal  answer. 
Coke,  4th  Inst.  114;  2  Bouvier,  Inst;  n.  i:;37;  4  id. 
n.  3686;  3  Lev.  362;  1  Salk.  408;  1  Bingh.  x.  c. 
418;  4  Maule  A  S.  269;  10  Exch.  656;  2  £11.  A 
B.  216;  7  id.  426;  1  Bos.  A  P.  404;  1  C.  B.  678; 
t  Mees.  A  W.  Exch.  302;  10  Exch.  666. 

Reapttndcra  aon  aoceraigne.  His  superior  or 
master  shall  answer.     Articuli  sup.  Chart,  o.  18. 

ReapoHfio  unina  uon  omuino  audifur.  The  answer 
of  one  witness  sha'l  not  be  heard  st  all.  1  Green- 
leaf,  £v.  ^  2G0.  This  19  a  maxim  of  ibe  civil  law, 
where  every  thing  must  be  proved  by  two  wit- 
nesses. 

Reua  excipiendo  Jit  actor.  The  defendant  by  a 
pleabeeomLSplaintiiT.  Bannier,  Tr.de»pr€utaa,ll 
162,  320;  Best,  Evid.  £94,  {  262. 

Reua  latum  majeatatia  punitur,  ut  pereai  waua  ne 
pereaut  omnea.  A  traitor  is  punithed  that  ene 
may  die  lest  all  perish.    4  Coke,  124. 

Rex  m*H  debet  eaae  aub  komine  aed  anb  Deo  et  lega. 
The  king  should  not  bo  under  the  authorit}-  of  man, 
but  of  uod  and  the  law.  Broom,  Max.  3d  Lond. 
•d.  46,  111;  Bracton,  6. 

Rex  non  poteat  fallere  nee  falli.  The  king  can- 
not deceive  or  be  deceived.  Grounds  k  Bud.  of 
Law,  438. 

Rex  non  poteat  peeeare.  The  king  can  do  no 
wrong.    2   &oU«»  SQ4;  Jenk.  Cent.  Cas*  9,  80t; 


Broom,   Max.  8d    Lond.  ed.   61;    1   Bharswood, 
Blackst.  Comm.  246. 

Rex  nunquam  moritur.  The  king  never  diet. 
Broom,  Max.  3d  Lond.  ed.  49;  Branch,  Max.  kth 
ed.  197;  1  Sbarswood,  Blaokst.  Comm.  249. 

Righta  never  die. 

Riparum  uaua  jmblieua  eat  jura  gentiuw,  aicmt 
ipaiua  fuminia.  The  use  of  river-banks  is  by  tb« 
law  of  nations  public,  like  that  of  the  stream 
itself.  Big.  1.  8.  6.  pr.;  Fleta,  1.  3,  e.  1,  |  6;  Lm- 
cenius  de  Jur.  liar.  1.  1,  e.  6,  {  12. 

Roy  n*eat  Hi  per  aacun  atatute^  ai  it  ne  aoit  cr-> 
prtaaement  m»anie.  The  king  is  not  boiind  by  any 
statute,  if  be  is  not  expressly  named.  Jtnk.  d 
Cas.  307;  Broom,  Max.  3d  Lond.  ed.  69. 


Saeramentum  habet  in  aa  tree  eomitaa,  veritat^taf 
juatitietM  etjtidiciuw:  veritoa  habeuda  e»t  ivjurato/ 
juatitia  et  juatidum  in  Judiee.  An  oath  has  in  it 
three  component  partF— truth,  Justice,  aid  Judg- 
ment: truth  in  the  party  smearing;  justice  and 
Judgment  in  the  judge  administering  the  eatlt* 
Coke,  3d  Inst.  166. 

Saeramentum  ai /atuttm  fuerit,  licet  falaumf  9aUf eta 
non  comuiiltit  perjurittm.  A  foolirh  cath,  though 
false,  mflkes  not  peijnry.     CcLe,  2d  Inst  167. 

Sacrilegua  omnium  prxdorvm  eupiditatem  et  tecfe- 
rem  auperot.  A  sacrilegious  person  transcends  thm 
cupidity  and  wickedness  of  all  other  robbers.  4 
Coke,  106. 

Satpe  conatitutum  ^at,  tea  inter  alioa  judicataa  oUi0 
non  praejudieara.  It  has  often  been  settled  that 
matters  a4jndged  between  others  ought  not  to  pre- 
judice these  who  wire  not  parties.    Dig.  42.  1.  02. 

Sarpa  viatorem  nova  nvn  value  orbita  /atlit.  Often 
it  is  the  new  traek,  not  the  old  one,  which  deceivoa 
the  traveller.    Coke,  4th  Inst.  34. 

Sarpenumero  vbi  prvprictaa  rerborem  atlendilur, 
aenaua  reritatia  amittitur.  Frequently  where  the 
propriety  of  wor(^s  is  attended  to,  the  meaning  of 
truth  is  lost    7  Coke,  27. 

Salua  ptmuli  eat  avtprtwa  lex.  The  safety  of  the 
people  is  the  supreme  lr.w.  Baoon,  Max.  Reg.  12; 
Broom,  Max.  1 ;   13  Ccl:e,  l.':9. 

Salua  ubi  multi  conailiarii.  In  many  eounsellore 
there  is  safety.     Coke,  4th  Inst  1. 

Sanguinia  eonjiinctio  benevolantia  detineit  hominem 
et  caritatr.  A  tie  cf  blcod  overcomes  men  tkrcugK 
Venevolence  and  family  affection.  6  Jchns.  Ch.  K. 
Y.  I,  1.^ 

Sapiena  incipit  a  Jine,  et  quod  primttm  eat  in  intern* 
tione,  ultimum  tat  in  trteutione.  A  wise  men  legina 
with  the  last,  and  what  is  f  rst  in  intention  is  last  ia 
execution.    10  Ccke,  26. 

Sapiena  omnia  agit  eum  eonailio,  A  wise  BSa 
does  every  thing  advieedly.    Coke,  4tb  Inst  4. 

Sapientia  legia  hummario  prttio  new  rat  xa1i» 
nianda.  The  wisdt  m  ( f  the  law  cannot  It  valuod 
by  money.    J«.nk.  Cent  Cas.  1C8. 

Sapientia  judici a  tat  cogitare  tantum  aibi  eaae  per^ 
miaaum,  quantum  eommiaaum  et  cteditum.  It  is  (he 
duty  of  a  wise  Judge  to  thick  ro  nceh  mly  per- 
mitted to  LIm  ns  isct  ncmittcd  and  intrusted  toLim. 
Coke,  4th  Inst.  1C3. 

Sntia/actii.n  akou/d  be  wade  to  that  /and  wkith 
haa  avhtaiutd  the  loaa,     4  Btuvicr,  Ini-t  n.  S7S1. 

Satiua  eat  patera  fantea  qtiam  aectari  rivutoa.  It  it 
better  to  seek  the  forntain  than  to  fdlow  rivclcti. 
10  Coke,  118.  It  IB  better  to  drink  at  the  lonntaia 
than  to  sip  in  the  streams. 

Scientia  aeiolorum  eat  mixta  ignorantia.  Tbt 
knowledge  of  smatterers  is  mixed  ignoranot.  8 
Coke.  169. 

iS( !  rut  la  utriuaque  par  parea  rantrahentea  /ae4t> 
Eqtal  knowledge  on  both  sides  makes  the eoatrati- 
ing  ]  artics  equal.     3  Burr.  1910. 

Scienfii  at  i  olnuti  non  Jit  injuria.  A  wrong  it  llet 
dono  to  one  who  knows  and  wills  it 

Scire  dabaa  mum  quo  aantrakit^    Yt«  togkt  to 
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know  with  wImb  yen  deaL  11  Hmi.  A  W.  Ezeh. 
40»,  6S2;   13  M.  171. 

iffetrt  /«9M,  Hon  A«je  «tt  r«rM  •Amm  tetiere,  Md  vim 
«« jpntoHtt^Mi.  To  know  tb«  laum,  ia  not  to  ubMrve 
their  mere  wordB,  but  their  foroe  and  power.  Dig. 
1.  S.  17. 

iSrfre  pntprii  <•!,  rem  raticne  et  per  eau9am  eog- 
■MMre.  To  know  properlj  ii  to  know  a  thing  by 
its  eaue  and  in  ita  ream^n.    Coke,  Lilt.  188. 

Seribtre  eet  atjere.  To  write  is  to  aot.  3  BoUe, 
M;  4  Sharswood,  Blackat.  Comm.  80. 

Seriptm  ^Migativmee  aeripttB  toliunlurf  et  nndi 
e*meeMmu»  ohtiyatio,  eontrario  eoneentu  dietoivihtr. 
Written  obligationfl  are  diMolved  by  writing,  and 
oUigatione  of  naked  agreement  by  naked  a^ree* 
menc  to  the  eoatrary. 

Seeiu  eet  pugnn  civilie,  eieut  aeioree  armantur 
meiioMtbH9f  et  qnnei  acci»guut«r  gladiitf  ita  ret 
{i  eomtra)  mmminmtur  exeeptionibuef  et  drfendttntur 
frntei  elypeie^  A  suit  is  a  civil  battle,  as  the  plain- 
tiff! are  armed  with  aetions  and  as  it  were  girt  with 
swords,  so  on  the  other  hand  the  defendants  are 
fortified  with  pleas,  and  defended  as  it  were  by  hel- 
meto.     Hob.  20;   Bra4ton,  33U  6. 

Seeta  qnm  eeripto  uMiur  a  tertpto  variari  non 
debeL  A  suit  which  relies  upon  a  writing  ought 
■d  to  Tary  from  the  writing.    Jenk.  Cent.  Cas.  65. 

Seemrndttm  Hatnrnm  eet,  e**mmoda  eupte^e  ret  evm 
9eqim»f  9Me«  enpuHtw  inettmrnoHa,  It  ia  natural 
that  he  who  bears  Ihe  charge  of  a  thing  should 
leeaiTo  the  profits.     Dig.  50.  17.  10. 

Sermrime  expedinntur  neyotia  eommtetta  plvribnet 
etptmm  vident  oenli  qntun  orulne.  Business  intm!<ted 
to  several  speeds  best,  and  seYcral  eyes  see  more 
than  one  eye.     4  Coke,  40. 

Seieina  faeit  eh'pHem.  Seisin  makes  the  stock. 
2  Sharswoody  Blaokst.  Comm.  20V;  Broom,  Max. 
8d  Lend.  ed.  460;  1  Stephen,  Comm.  307;  4  Kent, 
Comm.  888,  3S9;   13  6a.  238. 

Sewui  metluM  eemprr  prm»umttiir  e»$e  maiue  in 
eodem  genere.  AVhoGver  is  onoe  bad  is  presumed 
to  be  so  always  in  the  same  degree.  Croke  Car. 
317. 

Semj^tr  in  dubiie  benigniora  prmftmnda  ennt.  In 
dvbious  eases  the  more  liberal  eonstructions  are  al- 
ways to  be  preferred.     Dig.  50.  17.  50. 

Semper  in  dnbiie  id  agendum  e»t,  ut  quam  tntieeimo 
loeo  ree  tit  bona  Jide  contrarta,  ni»i  qnnm  aperte 
eemirm  legrn  eeriptum  etU  Always  in  doubtful  eases 
that  is  to  be  done  by  which  a  bona  fide  oontraet 
may  be  in  the  greatest  safety,  except  when  its  pro- 
risions  are  elearly  contrary  to  law.    Dig.  34. 5. 21. 

Semper  in  cbeeurit  quod  minimum  eat  ^equimur 
{•equerr).  In  obseure  eases  we  always  follow  that 
which  is  least  Di^;.  50.  17.  9;  Broom,  Max.  8d 
Lend.  ed.  013,  n ;  3  C.  B.  962. 

Srmper  in  etiputatiomiOue  et  in  rmterie  eontraetibue 
id  eequimur  quod  artnm  e»L  In  stipulations  and 
ether  eontracts  we  always  follow  that  which  was 
done  {i^  agreed).     Dijr.  50. 17.  34. 

Semper  itn  fiat  relatio  ui  vaieal  diepoeitio,  "Lei 
the  reference  always  be  so  made  that  the  disposition 
may  avail.    0  Coke,  70. 

Seweper  neeeeeitae  probandi  inenmbit  ei  qui  agiu 
The  elalmaat  is  always  bound  to  prove :  the  burden 
ef  proof  Ues  on  him. 

Semper  prteenmiiur  pro  legitimttfione  pueromm,  et 
filSatio  «»»  poieet  probnri.  The  presumption  is 
always  in  favor  of  legitimacy,  fur  filiation  ohnnot 
be  proved.  Coke,  Litt.  126.  See  1  Bouvier,  Inst, 
n.  308;  6  C«Ae,  98  ft. 

Semper  prmeumitur  pro  negante.  The  presump- 
tion it  always  in  favor  of  the  one  who  denies.  See 
10  Clark  A  F.  Hon.  L.  634;  3  BU.  A  B.  723. 

Semper  prmeumitur  pro  ^ententid*  Presumption  is 
always  in  favor  of  the  si>ntenoe.    8  Bulstr.  42. 

Semper  qui  mm  prohibet  pro  ee  intervenire,  mmt- 
dare  ertdihtr.  He  who  does  not  prohibit  the  inter- 
ef  another  ia  hb  behalf  ts  supposed  to 


thorise  it     2  Kent,  Comm.  016 ;  Dig.  14.  0. 16;  43 
3.  12.  4. 

Semper  eerue  maeeulinut  etitim /mmininum  confe't 
net.  The  male  sex  always  includes  the  female. 
Dig.  32.  62. 

Semper  epecialia  generalibue  inetmt,  Speoial 
clauses  are  always  comprised  in  general  ones.  Dig. 
50.  17.  147. 

Seuatoree  emttpartee  oorporit  regit.  Senators  are 
part  of  the  body  of  the  king.  Stanndford,  72  B; 
Coke,  4th  Inst  53,  in  mnrg. 

Seneue  rerborum  eet  anima  legie.  The  meaning 
of  words  is  the  spirit  of  the  law.     5  Coke,  2. 

Seneue  verborum  ett  duplex,  mitie  et  aeper,  ei 
verbn  eeniper  aeeipienda  euut  in  mitiore  teneu.  The 
meaning  of  words  is  twofold,  mild  and  harfh;  and 
words  are  to  be*  reeeived  in  their  milder  sense.  4 
Coke,  13. 

Senent  verborum  ex  eautd  di^rendi  aeeipiendue  eti, 
et  eermonee  temper  actipirndi  twnt  teeundum  eubm 
jectam  wateriam.  The  senveof  words  is  to  Ite  taken 
from  the  occasion  of  s|)eaking  them,  and  discourses 
are  always  to  l^e  interpreted  according  to  the  sub- 
ject-matter.   4  Coke,  14. 

Seutentitt  d  non  Judiee  latQ  nemini  debet  uoeere,  A 
sentence  pronounced  by  one  who  is  not  a  judge 
should  not  harm  any  one.    Fleta,  1.  6,  o.  0,  |  7. 

Sententia  contra  matrimonium  nunquam  tranett  in 
rem  judiratam,  A  sentence  against  marriage  never 
passes  into  a  judgment  (conclusive  upon  the  par- 
ties).    7  Coke,  43. 

Sententia  faeit  Jittf  et  frgit  interpretatio  legit  vim 
obtinet.  The  sentence  makes  the  law,  and  the  in- 
terpretation has  the  force  of  law. 

Sententia  faeit  juKf  et  re*  judicata  proveritate  o&* 
eipitur.  Judgment  creates  the  right,  and  what  ia 
adjudicated  is  taken  for  truth.  Ellesmere,  Postn. 
55. 

Sententia  interlocntoria  revoeari  poteet,  difinitivm 
non  potett.  An  interlocutory  sentence  or  order  may 
be  revoked,  but  not  a  final.    Baoon,  Max.  Beg.  20. 

Sententia  non  ferfur  de  rebut  non  liquidit,  Sen- 
tenoe  is  not  given  upon  a  thing  which  is  not  clear. 

Sequi  debet  pt»tentia  juttitiamf  mom  preeeedere. 
Power  should  follow  justice,  not  prcoede  it  Coks^ 
2d  lopt  454. 

Sermo  index  animi.  Speech  is  an  index  of  tha 
mind.    5  Coke,  118. 

iSerHio  relata  ad  pertonnm,  intelligi  debet  de  eon- 
diiione  pertontt,  A  speech  relating  to  the  person  it 
to  be  understood  as  relating  to  his  condition.  4 
Coke^  10. 

Servanda  eet  eontuetvdo  loci  ubi  eauta  agitur^ 
The  cuhtcm  of  the  place  where  the  action  is 
brought  is  to  be  observed.  8  Johns.  Ch.  N.  Y. 
190,  219. 

Servitia  pertonalia  t^qnwntur pertonam.  Personal 
services  follow  the  penon.  Coke,  2d  Inst  874 ; 
Fleta,  1.3,  0.  11*2  1. 

Si  njure  dimrtdat  vagut  erit,  et  erunt  omnia  omni" 
but  ineerta.  If  you  depart  from  the  law,  you  will 
wander  without  a  guide,  and  every  thing  will  be  ia 
a  state  of  uncertainty  to  every  one.  Coke,  Litt.  227. 

Si  alieujue  rei  tocietat  tit,  et  finit  negotio  iwpo- 
eitut  eetfjinitur  eoeietat.  If  there  is  a  partnership 
in  any  matter,  and  the  business  is  cndetl,  the  part- 
nership oeases.     16  Johns.  N.  Y.  €?.»t  489. 

jS^i  ah'quid  ex  tolemnibut  drfieiat,  cum  tequitat 
poteit  tubneniendum  ett.  If  any  thing  be  wanting 
from  required  forms,  when  equity  requires  it  will  be 
aided.     1  Kent,  Comm.  157. 

Si  anuetit  mederi  pottit  nora  non  tunt  tentanda. 
If  yon  can  be  relieved  by  accustomed  remedies,  new 
ones  should  not  be  tried.     10  Coke,  142. 

Sijtfdieat,  eognoece.     If  you  judge,  understand. 

Si  meiioret  tunt  quae  dueit  amor,  pluret  tunt  owes 
eorrigit  timor.  If  those  are  better  who  are  lea  by 
love,  those  sre  the  greater  number  oomoted  by  faar. 
Ooka,  Litt  892. 
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Si  non  nppttreat  quid  adnm  tMt  erit  canatqu^n^f  til  iV 
»€quamur  tfUtM  in  reyione  it*  qua  actum  e»tf  /V'«f  nen- 
tatur.  If  it  doe«  not  appear  what  was  af;r«cd  upon, 
the  oonsequenoe  will  bo  that  we  mntit  follow  that 
whioh  is  the  usage  of  the  place  where  the  agree- 
ment was  made.     Dig.  60.  17.  34. 

Si  nulla  iril  ennjeetura  qtm  dneat  aliOf  verira  iutel- 
li'genda  ttunt  ex  prtrprieiuttf  wtu  yrtimmatiea  ted 
popafari  ex  nsii.  If  there  be  no  infeieDce  which 
loads  to  a  different  result,  words  are  to  be  under- 
stood ac.'ording  to  their  prnper  meaning,  not  in  a 
grammatioal,  but  in  a  popular  and  ordinarj,  sense. 
2  Kent,  Comm.  653. 

Si  pluree  eonditionea  aneripim  /ueruni  dttnatiomi 
9OHjuHeti0if  omuibwi  ett  parendum  ;  et  ad  verjfatem 
toptdaiick  requiritur  quod  uti  lique  pnre  eit  rem,  at 
dicUimf  cuilihet  vel  alUri  eorutn  eatfa  eft  ohtempe- 
rare;  el  * n  diijHnctiv'§,  tntffieit  afteratn  jtartem  eene 
9€ram.  It'  some  eonditions  are  conjunctircljr  writ- 
ten in  a  gift,  the  whole  of  them  must  be  oomp.ied 
with ;  and  with  respect  to  their  truth,  it  is  necessary 
that  every  part  be  tme,  taken  Jointly ;  if  the  con- 
ditions aie  separate,  it  is  sufficient  to  comply  with 
either  one  or  other  of  them ;  and  being  disjunc- 
tive, that  one  or  the  other  be  true.  Coke,  Litt. 
225. 

Si  pfuret  9int  fidfjunenretf  qtiodqntt  eruni  fiNmero, 
0in*fuli  IN  0o/fdum  teuentur.  If  there  are  more  sure- 
ties than  fine,  how  many  soever  they  shall  be,  they 
shall  'each  be  held  for  the  whole.  Inst.  3. 21. 4 ;  4. 
110;  1  W.  Dlookst.  388. 

Si  quid  UHtrertifali  dehetur  einguH§  non  dcbetur, 
ii«e  quo  I  debet f  uuieentita»  »iiiffuli  debeut.  If  uny 
thing  is  due  to  a  corporation,  it  is  nut  dne  to  the 
individual  members  of  it,  nor  do  the  members  indi- 
vidually owe  w  bat  the  oirpors  ion  owes.  D.g.  3. 4. 
7;  1  3harswood,  Bloekst.  Comm.  484. 

Si  qui'dem  in  nomine,  coynomine, prtenomfne,  tfj/No- 
mine  Icgatarii  enuverit;  r^iu  de pet'toud  ttnmtat,  nihi- 
kominik*  ealet  leyntum.  If  the  testator  has  erred  in 
the  name,  co;;;nomen,  pnnnomen,  or  title  of  the 
legatee,  whenever  the  person  is  rendered  certain, 
the  lcp:acy  is  norcrthe.ess  valid.  Inst  2.  20.  29; 
Broom.  Max.  3d  Lond.  ed.  674;  2  Domat,  b.  2, 1. 1, 
I.  6,  }j  10,  1». 

Si  quit  eu9to9  frnudem  pupiVo  fererit,  n  tntela  re- 
movenduM  e»t.  If  a  guardian  behave  fraudulently 
to  h'.s  word,  be  shall  be  removed  from  the  guardian- 
ship.   Jcnk.  Cent.  Cos.  39. 

Si  quia  praet/nanteM  uxarem  reliquit,  non  ridefur 
Mine  lilterta  deeeaaiaae.  If  a  man  dii  s,  Iciiving  his 
wifo  prcgnont,  ho  shall  not  booun«idcred  as  having 
died  ch.ldless. 

Si  quia  unum  pereuaaerif,  eum  alium  pereutere  vei- 
let,  1  f  felonid  tenttur.  If  a  man  kill  one,  meaning 
to  kill  another,  he  is  held  guilty  of  felony.  Coke, 
3d  Inst  61. 

Si  avffjeatio  non  ait  rem,  lit^rm  patentee  vnruae 
aunt.  It'  the  suggestion  of  a  patent  is  false,  the 
patent  it«e.f  is  void.     10  Coke,  1 13. 

Sie  enim  debere  qurm  metiorent  ngrum  aunm  fa- 
eere,  ve  rieini  diteriorem  j'nciat,  Evory  cne  ought 
•0  to  improve  his  land  as  not  to  injure  Lis  neigh- 
bor's.    3  Kent,  Comm.  441. 

tSit'e  intepreiandnm  cat  ut  rerhn  nedpiantur  eum 
effeetu.  Such  an  intcri-rct  tton  is  to  le  made  that 
the  wor  Is  may  have  an  cfiect.     Coke,  3d  Inst.  80. 

Sic  utcre  tutt  ut  alienun*  ttoa  lae*/na.  So  u^e  your 
own  as  not  to  injure  another's  property.  1  Black- 
stone,  Comm.  .".06;  Broom.  M:ix.  3d  L«>nd.  ed.  200, 
n.,  24G,  327,  332,  3.0.  3;0,  348,  363:  2  Bonvier, 
Innf.n.2370;  &E.\cb.707;  12Q.B.730;  4  Adol)  h. 
AE.3$1;  IJ  Johns.  N.Y.  213;  17i<f.0»;  17 Moss. 
334;  4  M'Cord,  So.  C.  472;  0  C<  kr,  69. 

Sieut  nalura  nil /ncit per  aattum^  i.a  nee  fer.  As 
nature  does  nothing  by  a  bound  (<r  leap,  so  neither 
does  tho  law.     Cok-.  Litt.  238. 

SIgilfum  eat  etra  taipreaaa,  quia  cem  aire  imprea- 
aionc  noH  eat  aiyillum,    A  seal  is  a  piooo  of  wax  im- 


pressed, beeaiue  wax  without  an  impression  is  not 
a  seal.     Coke,  3d  lost  109.     Bnl  see  8b al. 

Sitenee  ahuwa  eonaent,    0  Barb.  N.  T.  28,  35. 

Silent  leyea  inter  arma.  Laws  ore  silent  amidst 
arms.     Coke,  4th  Inst.  70. 

Similitudo  Ictfulia  eat,  eaauum  direracmm  inter  as 
eollatorum  aimilia  ratio  /  quod  in  uuo  aimilium  raletp 
vaitbit  in  aftert*.  Diaaimilium,  diaaimilia  eat  roffow 
Legal  similarity  is  a  similar  reason  whiefa  govrma 
various  cases  when  compared  with  each  ether,  for 
what  avails  in  one  simi.ar  ease  will  avail  in  tho 
other.  Of  thin}:s  dissimilar,  the  reason  is  dissimi- 
lar.    Coke,  Litt.  191. 

Simplex  eommendatio  non  obligat,  A  simple  ro- 
eommendation  does  not  bind.  Dig.  4.  3.  37;  2 
Kent,  Comm.  486;  Broom,  Max.  3d  L<ind.ed.  "lOO;  4 
Taunt.  4fe8;  10  Q.  B.  282,  283 ;  CrokeJuc.  4;  5 
Johns.  N.  Y.  364;  4  Baib.  K.  Y.  96. 

Siniptex  et  pura  dvnatio  did  ftttterit,  ufn  nulla  «at 
adjeeta  etmditio  nee  modua,  A  gitl  is  said  to  he  pure 
and  simple  when  no  condition  or  qualification  is 
annexed.    Brooton.  1. 

iSintpliritaa  eat  leyibua  arnica,  et  nimia  *ublilitn9 
in  jute  rrprubntur.  Simplicity  is  favonible  to  th« 
liiw,  and  too  muoh  subtlety  is  blameworthy  in  law. 
4  Coke,  8. 

Sine  poaae^aiona  uaucapia  pracedera  non  potenim 
There  can  be  no  prescription  without  possess. on. 

Sinmdi  in  aoLdum  lettentur,  Eseh  is  bound  for 
the  whole.    0  Johns,  th.  N.  Y.  242,  262. 

Sive  tota  rea  evincatur,  aire  para  kabet  rtgreaawm 
emptor  in  renditot  em.  The  purchaser  who  has  been 
evicted  in  whole  or  in  pjtrt  has  an  action  against 
the  vendor.  Dig.  21.  2. 1 ;  Broom,  Max.  Sd  Lond* 
ed.  090. 

Socii  mei  aoeiua,  meua  aociua  non  eat.  The  partner 
uf  my  partner  is  not  my  partner.  Dig.  60. 17. 47.  1. 

Sofa  av  per  ae  aeneetua  douatiunem  teatammtmam 
out  tranaactionem  nun  ritiat.  Old  age  does  not 
alone  iind  of  i'self  vitiate  a  will  or  a  gift.  6  Johns, 
Ch.  N.  Y.  14f,  168. 

Sttlemnitntem  juria  aunt  oltaerrandae.  The  solemn i* 
ties  (»f  law  are  to  be  observed.  Jenk.  Cent  Caa.  13. 

Sofo  eedit  quod  aolo  impluntatur.  What  is  planted 
in  the  soil  belongs  to  the  soil.  In»t.  2.  1.  32;  3 
Bouvier,  In^t  n.  1672. 

Sido  eedit  quod  aolo  inKdificatur.  Whatever  is 
bnilt  on  the  s«iil  belongs  to  the  soil.  Inst.  2. 1.  20. 
See  1  Mackeldey,  Civ.  Law,  |  208;  2  Bonvier,  InsC 
n.  1671. 

S*dua  Deua  kwredam  faeiL  God  alone  makes  th\ 
heir.    Coke,  Litt.  6. 

Sulutio  ftretii,  rmptionia  loco  kabetur.  The  pay- 
ment of  tne  price  stands  in  the  place  of  a  soIol 
Jenk.  Cent.  Caa.  60. 

Solvcndo  eaar  nemo  intelliffilur  niai  qui  aotidum 
potrat  aoUere.  No  one  is  considered  to  be  solvent 
un'ess  he  ean  pay  all  that  be  owes.    D  g.  60. 10. 114^ 

Stdritur  adkuc  a<prietaa  eltam  morta  w/nV.  A 
partnership  is  moreover  dissolved  by  the  death  of  a 
partner.     InsL  3.  20.  6;  Dig.  17.  2. 

Spea  eat  vigilantla  aomnium.  11  ope  is  the  dream 
of  the  vigilant     Coke,  4th  Inst  103. 

Spea  impunitati^  fontinuum  fffevtum  tribuit  defin^ 
qneudi.  The  hipe  oi*  impunity  holds  out  a  con- 
tinual temptation  to  i  rime.     Coke,  8d  Inst.  2:30. 

Sfmliatua  dt  bet  ante  omnia  reatitni.  He  who  has 
been  despoiled  ought  to  be  restored  before  any  thin^ 
el^e.  Coke,  2d  Inst  714;  4  bharkwood,  Blackst. 
Comm.  363. 

Spimdet  peritiam  ortia.  He  promisee  to  use  ths 
skill  of  his  ait.  Pothier,  Lounge,  n.  426;  Jodcb^ 
Bai  m.  22,  63,  02,  97,  120 :  Domat,  liv.  1,  t  4,  s.  8» 
n.  1 ;  1  8tf.ry,  Bailm.  {  4^1 »  ^  ^^^^  Comm.  6th  ed. 
469;  1  Bouvier,  Inst.  n.  1004. 

Sfnmta  virum  fugiena  mulier  H  aduiterm  fneta^ 
doti  aua  careeU,  »*'««'  aponte  reiraeta.  A  woman 
leaving  her  husband  of  htr  own  aeeord.  sod  com- 
fflitttog  adultery^  loses  her  doweri  unleaa  her  has* 
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band  takM  her  back  of  hU  own  aooord.  Cok«» 
Lilt.  37. 

Siahit  prmmtmptio  domee  proheiur  in  eontrarium. 
A  presumption  will  stand  good  until  the  ountrary 
is  proved.  Hob.  297 ;  3  Sharawood,  Blaokst.  Comm. 
371 ;  Broom,  Max.  3d  Lund.  ed.  852;  16  Mass.  87. 

&are  deeiei»f  H  non  qnieta  mirttrt.  To  adhere  to 
precedents,  and  ncit  to  un9eCtIe  things  wliich  are 
established.  Yates  f.  Lansing,  9  Juhns.  395, 428 ; 
Brings  r«.  Rockwell,  1 1  Wend.  504,  507 ;  Bates  r«. 
Relyoa,  23  id.  33A,  340;  Moore  ««.  Lyons,  25  id. 
119,  1(2;  Hanford  tm.  Artcher,  4  UilK  271.  323; 
Tajlor  04.  lleath,  4  id.  592,  595 ;  Calkins  v«.  Lung, 
22  Barb.  97,  106. 

Atff  pro  ratione  volumtnt.  The  will  stands  in 
plaoe  of  a  reason.  1  Barb.  N.  Y.  408,  411 ;  16  id. 
514,  525. 

&-at  pro  ratinne  rofuntat  popnlL  The  will  of  the 
people  stands  in  place  of  a  reason.  25  Barb.  N.  Y. 
344,  376. 

Siututa  pro  publico  enmmodo  laU  interpretanfur, 
Statates  made  for  the  public  good  ought  to  be  libe- 
rallj  eonstmed.     Jenk.  Gent.  Cus.  21. 

StatMium  ftffirmatipum  non  deio*jat  eommuni  le*fi. 
An  aSrmative  statute  does  not  take  from  the  com- 
mon law.     Jeiik.  CenL  Gas.  24. 

StabttHm  gentrn liter  tat  intBllig^ndnm  quandorarha 
ttntmti  ffful  wpeeialfa,  ratio  autem  gftueralia.  When 
the  wordd  of  a  statute  aro  special,  but  the  reas  n 
of  it  general,  it  is  to  be  understood  generally.  10 
Coke,  101. 

StittmtHm  apeeiaU  atntnto  apeeiali  noN  darognt.  One 
specitl  statate  does  not  take  away  from  another 
il'eeial  statute.    Jenk.  Gent.  Ga^.  199. 

StblatA  cnH»d  tollitur  tfftrtun,  Rejiove  the  cause* 
and  the  eflToct  will  cease.    2  Blackstone.  Gomui.  203. 

S«bt*ttd  vanenttiuua  mntfiatrutnum^  reapuhlira  rwit. 
The  eommonwealth  perishes,  if  respect  for  magis- 
trates be  taken  away.    Jenk.  Gent.  Gas.  48. 

SMtttn  /ttudameHto  endit  opna.  Roinoye  the 
fouadAtion,  the  structure  or  work  falls.  Jenk.  Gent. 
Cas.  106. 

Snhlato  printipnli  tol'itnr  adJHnrtum.  If  the 
principal  be  taken  away,  the  ac^nnot  is  also  taken 
away.     Coke,  Litt  389. 

Suhrttgttio  etl  ttamfHato  uniua  ereditoria  in 
mUnm^  andem  vel  mitittri  ettnditfona.  Subrogation 
u  the  subatitnting  (»no  creditor  in  tho  place  of  an- 
other in  the  paroe  or  a  better  condition.  Merlin, 
Qn.  da  Droit.  Snbrorfntion, 

Sueeurrititr  miiutri  ;  /acilia  aat  Inpaua  jun^ntntia. 
A  minor  la  to  be  aided;  youth  is  liable  to  err. 
Jenk.  CenL  Gas.  47. 

Sdmma  eariUia  aat  faeera  fuatitinm  aingulia  rt  omni 
tempftre  qnnndo  naaatat  fuant.  The  greatest  ch.'irity 
is  to  do  jastioe  to  every  one,  and  at  any  time  wben- 
tvtt  it  m  ly  be  necessary.    1 1  Coke,  70. 

Summtf  amt  lax  qnm  pro  rtliijione  faeit.  That  \* 
(he  highest  law  which  favors  religion.  10  Mod. 
117,119;  2  Chanc.  Cas.  18. 

Smmmn  ratio  ant  qua  p  o  relitfiona  faeiL  That 
•<»ttsiieration  is  strongest  which  detenu ines  in  f.bvor 
of  religion.  Coke,  Litt.  341  <i;  Broom,  Max.  3d  Lend, 
•i.  18;  5  Coke,  14  b;  10  id.  55  o/  2  Chiine.  Cas.  18. 

Summ«tm  ev«e  rutionam  qnm  pro  relitfuma  /acit. 
That  oonaideration  is  etrongest  whioh  drtermines 
fn  favor  of  religion.  Dig.  11.  7.  43,  c'ted  in  Gro- 
tiai  da  J»r.  BaUo^  \.  8,  e.  12,  s.  7.  See  10  Mod. 
117.  119. 

Stmmium  jna,  aummn  injuria.  The  ris^^r  or  height 
ef  Uw  is  the  height  of  wrong.    Hob.  125. 

Su»»fay  %$  diaa  non  /uridieua,  12  Johns.  N.  Y. 
17H.  180. 

S tparjimm  a<m  noaanL  Superfluities  do  n o  injury. 
Jenk.  Cent.  Cas.  184. 

Sjtppraamn  vari,  turpreaaio  fnlai.  Suppression  of 
the  trnth  is  («H)aival«nt  to)  the  expression  of  what 
k  falseu     1 1  Wend.  N.  Y.  374,  41 7. 

S^pprmaim  9ari,  anggtatio  falai.    Suppression  of 


the  truth  is  (equivalent  to)  the  suggestion  of  what 
is  false.     23  Barb.  N.  Y.  621,  525. 

Supramua  aat,  quam  nemo  aequitur.  He  is  last 
whom  no  one  foUuws.     Dig.  50.  16.  92. 

Hurpluaagium  non  nocat.  Surplusage  does  no 
harm.  3  Bourier,  Inst.  n.  2949;  Broom,  Max.  3d 
Lend.  lAl.  659. 

Taeitn  qvmdam  habentur  pro  expraaaig.  Certain 
things  though  unexpressed  are  considered  as  ex- 
preiised.     8  Coke,  40. 

Talia  intatpraiatiu  aemper  fanda  ett,  vt  evitetur 
abaurditm,  at  intouranitna,  at  ue  judirinw  ait  illuao- 
rium.  Interpretation  is  always  to  be  made  in  such 
a  manner  that  what  is  absurd  and  inc  tivenient  is 
to  be  avoided,  i  nd  vo  that  the  judgment  be  not 
nugiitory.     1  Coke,  52. 

Tulim  Hon  aat  eadentf  nam  nullum  §imile  aat  idem* 
What  is  like  is  not  the  same,  for  nothing  similar  is 
the  same.    4  Coke,  18. 

Tttntum  bona  ralr%it,  quantum  vandi  poaavnt. 
Things  are  worth  what  they  will  sell  for.  Coke, 
3d  Inst.  305. 

Ttmpua  rnim  modna  tolfendi  obligations  ct  ae- 
ti</na»f  quia  lempua  eutrit  contra  deaidaa  at  aui  Juria 
tontemj.toraa.  For  time  is  a  means  of  destroying 
(  bligations  and  actions.  beonuFe  time  runs  against 
the  slothful  and  ouutemuers  of  their  own  rights. 
Fleta,  1.  4,  c  5,  jf  12. 

7'enor  e«/  qui  legem  dntftudo.  It  is  the  tenor  of 
the  feudal  grant  which  ref:ulHt€s  its  effect  and  ex- 
tent Craig,  Jua  Feud.,  .^d  ed.  66.  See  Coke,  Litt. 
19  o;  2  Sharsword,  Blackm.  Comm.  310;  2  d  ke, 
71 ;  Broom,  Max.  3d  Lond.  ed.  410;  Wright,  Ten. 
21,  52,  152. 

Terminua  annorum  certua  debet  aaae  et  determi' 
nntua.  A  term  ( f  years  ought  to  be  certain  and 
determinate.     Coke,  Litt.  45. 

Termiuua  at  (ac)  /eodum  non  poaaunt  eonatara 
afmvl  in  uitd  tddenique  paraona,  A  leim  and  the 
fee  cennot  both  be  in  one  and  the  same  poison  at 
the  same  time.     Plowd.  29;  3  Ma«-s.  141. 

Ttrra  mnnat'M  rnena  tterupanti  ronc*ditvr.  Land 
lying  unocou{.ied  is  given  to  the  occupant.  1  Sid.  347. 

Teria  trnnait  cum  tnt^re.  Lnnd  passes  with  tho 
incumbrances.  Coke,  Litt.  231;  Broom,  Max.  3d 
Lond.  ed.  437,  er.O. 

Teatameyila  lalifitimam  inlerprefationem  habera 
debrnt.  Wills  ought  lo  1  ave  tLc  broadest  interpret- 
ation.   Jenk.  Ctnt.  Cns.  SI. 

Teatametitum  ant  roluntntea  noatra  ju*1a  aententiaf 
da  to  quud  quia  ptiai  mortem  auam  fieti  relit.  A 
testament  is  the  just  exfrc>sion  of  onr  will  c<-n- 
ceming  that  which  any  one  wishes  done  after  his 
death:  or,  ar  Blackstone  translates,  "the  legal 
declaration  of  a  man's  intcntif  ns  which  he  wills 
to  be  p  rformed  after  his  death."  2  ^harswoody 
Blnckfrt  Comm.  499;  Dig.  28.  1.  1 ;  29.  3.  2.  1. 

TcMtamentHHi  unina  motta  ettnaummatnm.  Every 
will  is  completed  by  death.    Coke.  Litt.  ?32. 

Teatntoria  ultima  rotuntaa  aat  perimplendn  tecvn- 
duai  vernm  intentiot*em  auam.  The  last  will  of  a 
testator  is  to  be  fulfill  d  according  lo  his  real 
intention.     Coke,  LiiL  322. 

Taatra  pouderantur,  n^m  numarantur.  See  the 
maxim  Pokdkraktia  Testes. 

TaatibuH  dapoiientibnt  in  pari  numaro  dignioribua 
aat  errdendnm.  When  the  number  of  witnestfcs  is 
equal  on. both  sides,  the  more  worthy  are  to  Le  be- 
lieved.   Coke,  4th  Inst.  279. 

Taatia  da  vfnt  prmf>ovderat  aliia.  An  eye- witness 
outweighs  others.    Coke.  4th  Inst  470. 

Tt-atia  nemo  in  and  rauad  eaaa  paleat.  No  cne  eatt 
be  a  witness  in  hU  own  eiu^e.  Otherwise  in  Eng- 
land,  by  stat.  14  A  15  Vict.  99,  and  many  of  the 
states  of  tho  United  States. 

Tattia  oeulatnm  mnua  plua  ralet  quam  auriti  deeem. 
One  eye-witness  is  worth  ten  ear-witnerses.  Coke^ 
4th  Inst  279.    See  3  Bouvier,  Inst  n.  3154. 
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Tettmoigne*  ne  poent  tentifii  le  negative,  met  Va/- 
Jirmative,  WitDessen  oaDnut  w\toem  to  a  negative  \ 
they  most  witness  to  an  affirmative.  Coke,  4th 
Inst.  279. 

That  tckick  I  may  d^eai  by  my  entry  I  make 
good  by  my  conftrmation.     Coke,  Litt.  3U0. 

Tke  fund  uhick  kae  received  the  henejit  ekonld 
make  the  eatie/actioH,    4  Bouvier,  Inst.  n.  .'J730. 

Tkinge  aeceteary  are  of  the  nature  of  tke  princi- 
pal.   Finohy  Law,  b.  1,  e.  3,  n.  25. 
■     Thinge  are  conetrued  according  to  tkat  tokich  wae 
tke  came  thereof.     Finch,  Law,  b.  1,  e.  3,  n.  4. 

Tk ingt  are  dieeolved  ae  tkey  be  contracted,  Finch| 
Law,  b.  1, 0.  3,  n.  7. 

Thinga  grounded  tq>on  an  ill  and  void  beginning 
eanitot  kave  a  good  perfection.  Finch,  Law,  b.  1, 
0.  3,  n.  8. 

Tkinge  in  action^  f^try^  or  re-entry  cannot  be 
granted  over,     19  N.  Y.  lUO,  103. 

TkingM  incident  cannot  be  eevered.  Finch,  Law, 
b.  3,0.  1,  n.  12. 

Thiut/e  incident  paee  by  tke  graniof  tke  principal, 
25  Barb.  N.Y.284>  310. 

Tkinge  incident  ekall  paee,  by  tke  grant  of  the 
principal^  but  not  the  principal  by  tke  grant  of  the 
incident.  Coke,  Litt.  152  a,  151  b;  Broom,  Max. 
8d  Lond.  ed.  433. 

Tkinge  ekall  not  be  void  uikiek  may  poeeibly  be 
good. 

Timoree  vani  eunt  sntimnndi  qui  non  cadunt  iu 
eonetantem  m'rum.  Fears  which  do  not  aflfect  a 
bravo  man  are  vain.     7  Coke,  17. 

Titnlue  eatjueta  cauea  poeeidendi  id  quod  noetrum 
eet.  Title  is  a  Just  cause  of  possessing  that  which 
is  ours.     8  Coke,  153  (305);  Cuke,  Litt   345  6. 

Tolle  volnntatem  et  erit  omnie  aetue  indifferene. 
Take  away  the  will,  and  every  action  will  be  indif- 
ferent.    Bracton,  2. 

Toium  prmfertnr  nnieuique  parte.  -  The  whole  is 
preferable  to  any  single  part.     3  Coke,  41  a. 

Tout  ee  que  la  loi  ne  defend  paa  eat  permia. 
Every  thing  is  permitted  which  is  not  forbidden  by 
law. 

Toute  exe^ion  non  eurveiUSe  tend  d  prendre  la 
place  da  principe.  Every  exception  not  watched 
tends  to  assume  the  place  of  the  principle. 

Tractent  fabriliafabri.  Let  smiths  perform  the 
work  of  smiths.     3  Coke,  Epist 

Traditio  loqui  facit  ckartam.  Delivery  makes 
the  deed  speak.     6  Coke,  1. 

Traditio  nikil  ampli^  traneferre  debet  vel  poteet, 
ad  eum  qui  accipit,  qudm  eet  apud  eum  qui  tradit. 
Delivery  cannot  and  ought  not  to  transfer  to  him 
who  receives  more  than  was  in  possession  of  him 
who  made  the  delivery.     Dig;  41.  1.  ^0, 

Tranegreeaione  multiplieata,  ereacat  poena  inftietio. 
When  transgression  is  multiplied,  let  the  infliction 
of  punishment  be  increased.     Coke,  2d  Inst.  479. 

Traneit  in  rem  indieatam.  It  passes  into  a  judg- 
ment. Broom,  Max.  3d  Lond.  cd.  298;  11  Pet. 
100.  8oe,  also,  18  Johns.  N.  Y.  463;  2  Sumn.  C.  C. 
436;  6  East,  251. 

Traneit  terra  cum  onere.  The  land  passes  with 
its  burden.  Coke,  Litt.  281  a;  Sheppard,  Tonohst. 
178 ;  5  Bamew.  A  C.  607 ;  7  Mees.  A  W.  Excb. 
530;  3  Bamew.  A  Aid.  587;  18  C.  B.  845;  24 
Barb.  K.  Y.  365 ;  Broom,  Max.  3d  Lond.  ed.  437, 630. 

Tree  faciunt  collegium.  Three  form  a  corpora- 
tion. Dig.  60. 16. 85 ;  1  Sharswood,  Blackst  Comm. 
469. 

Trtatio  ibi  eemper  debet  fieri f  nbt  juratorea  melio- 
rem  poeeunt  kabere  notitiam.  Trial  ought  always  to 
be  had  where  the  jury  can  have  the  best  knowledge. 
7  Coke,  1. 

Truete  eurvive, 

Turpia  eet  pare  qttm  non  eonvenit  enm  ttio  toto. 
That  part  is  bad  which  aooords  not  with  its  whole. 
Plowd.  161. 

Tula  mi  emetodia  qum  eibimet  ereditur.     That 


guardianship  is  secure  which  trusts  to  itaelf  aloaa. 
Uob.  340. 

Tutina  erratnr  ex  parte  mitiori.  It  is  safer  to  err 
on  the  side  of  mercy.    Coke,  3d  Inst.  220. 

Tutiue  eemper  eat  errare  acquietaudo,  quam  in 
puniendo;  ex  parte  miaericordid  quam  ex  part€ 
juetitid.  It  is  always  safer  to  err  in  acquitting 
than  punishing,  on  the  side  of  mercy  than  on  th« 
side  of  Justice.    Branch,  Princ. ;  2  Hale,  PI.  Cr.  290. 

Vhi  aliquid  eoneeditur^  conceditur  et  id  nine  qum 
ree  ipaa  eaae  non  poteat.  When  any  thing  is  gmntcd, 
that  also  is  granted  without  which  the  thing 
granted  cannot  exist.  Broom,  Max.  3d  Lond.  ed. 
429;  13  Mees.  A  W.  Exch.  706. 

Ubi  aliquid  iwpeditur  propter  trntfin,  eo  rcmoto, 
tollitur  impediment um.  When  any  thing  is  imfiodcd. 
by  one  single  cause,  if  that  be  removed  the  impedi- 
ment is  removed.    5  Coke  77  a. 

l/'bi  ceahat  remedium  ordinarium  ibi  deeurrititr 
ad  extraordinarinnu  When  a  common  remedy 
ceases  to  be  of  service,  recourse  mubt  be  had  to  an 
extraordinary  one.     4  Coke,  93. 

Ubi  culpa  eat^  ibi  poena  enbeaae  debet.  Where  the 
crime  is  committed,  there  the  punishment  «honld  h% 
inflicted.    Jenk.  Cent.  Cms.  326. 

Ubi  damna  dantur,  victue  victori  in  expeneie  con- 
demnari  debet.  Where  damages  are  given,  the 
losing  party  should  be  adjudged  to  pay  the  e(»6ts 
of  tho  victor.  Coke,  2d  Inst  289;  3  Sharswood, 
Blaokst  Comm.  399. 

Ubi  eadem  ratio,  ibi  idem  lex.  Where  there  ia 
the  same  reason,  there  is  the  snme  law.  7  Coke^ 
18;  Broom,  Max.  3d  Lond.  ed.  145. 

Ubi  et  dantia  et  accipientie  tuipitudo  rereatur, 
non  poeee  repeti  dieimue;  qitotiene  autem  accipiehti» 
turpitndo  rereatur,  repeti  p*>aae.  Where  there  ia 
turpitude  on  the  part  of  both  giver  and  receiver, 
we  say  it  cannot  bo  recovered  back,  bat  as  often  urn 
the  turpitude  is  on  the  side  of  the  receiver  (alone) 
it  can  be  recovered  back.     17  Mass.  562. 

Ubi  factum  tnidumf  ibi  fortia  nulla,  Wher» 
there  is  no  act,  there  can  be  no  force.    4  Ccke,  43. 

Ubi  jua,  ibi  remodium.  WKere  there  is  a  right, 
there  is  a  remedy.  1  Term,  612;  Coke,  Litt.  197 
b;  3  Bouvier,  Inst.  n.  2411 ;  4  id.  3726. 

Ubijua  imertum,  ibi  jiie  nullum.  Where  the  law 
is  uncertain,  there  is  no  law. 

Ubi  lex  aliquem  eogit  oetendere  eaurntm,  «<««••• 
eat  quod  cavea  aitjuatn  et  legitima.  Where  the  law 
compels  a  man  to  show  cause,  it  is  neeessary  that 
the  cause  be  Just  and  legal.     Coke,  2d  Inst.  269. 

Ubi  lex  eet  apecialia,  et  ratio  ejua  genera lie^  gene» 
raliter  aeeipienda  eet.  Where  the  law  is  Fpecial 
and  the  reason  of  it  is  fteneral,  it  ought  to  b« 
taken  as  being  general.     Coke,  2d  Inst.  48. 

Ubi  lex  nott  dietinguitf  nee  noe  dietingnere  debe* 
mna.  Where  the  law  does  not  distinguish,  we 
ought  not  to  distinguish.     7  Coke,  5. 

Ubi  major  pare  eat,  ibi  totum.  Where  is  the 
greater  part,  there  is  the  whole.     F.  Moore,  678. 

Ubi  matrimouiumf  ibi  doe.  Where  there  is  mar- 
riage, there  is  dower.     Bracton,  92. 

Ubi  non  adeat  norma  legia,  omnia  quaei  pro  mt- 
peetie  kabenda  eunt.  When  the  law  fails  to  Eer\*e 
as  a  rule,  almost  every  thing  ought  to  be  suspected. 
Bacon,  Aph.  26. 

Ubi  non  eet  rondendi  auetoritae,  ibi  non  eet  parent 
nec*^aeitae.  Where  there  is  no  authority  to  eata- 
blish,  there  is  no  necessity  to  obey.    Dav.  69. 

Ubi  non  eat  direeta  leXy  etandum  eet  arbitrio  judi» 
eie,  vel  procedendum  ad  eimilia.  Where  there  ie  no 
direct  law,  the  Judgment  of  the  Judge  must  be  de- 
pended upon,  or  reference  made  to  similar  eases. 

Ubi  non  eat  lex,  ibi  non  eet  tranegreaeio  quoad 
mundum.  Where  there  is  no  law,  there  is  no  trana- 
grevsion,  as  it  regards  the  world.    4  Coke,  1  6. 

Ubi  mm  eat  manifeefa  iwjuetitia,  judicea  knhminf 
pro  6ottM  et'rtf,  et  judieeUmm  pro  varitnte.    Where 
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them  is  no  manifeat  ixgaetieey  the  judges  are  to  be 
regarded  u  honest  men,  and  their  judgment  as 
tnitb.    1  Johas.  Cas.  N.  Y.  341,  345. 

Ubi  no»  t»t  principalis  non  point  «m«  aee€»9oriu9. 
Where  there  is  no  priuoipai,  there  can  be  no  ao- 
eenory.    4  Coke,  43* 

If  hi  mUla  etc  eonjeelura  fum  ducat  aliOf  verba 
intfUigtnda  nmt  ex  proprietate  non  grammatica  ted 
pipuUui  ex  uen.  Where  there  is  no  inferenoe 
wkioh  woald  lead  in  anj  other  direotion,  words  are 
to  be  naderatood  aoeording  to  their  proper  mean- 
iag,  non  grammatioal,  but  aoeording  to  popular 
SMfO.    Grotioa,  de  Jur,  BeUi,  1.  2,  o.  16,  }  2. 

Ubi  MuliuM  matrimoniumf  ibi  nullum  doe.  Where 
there  is  no  marriage  there  is  no  dower.  Coke,  Litt. 
32  a. 

Uhi  perieulmmj  ihi  et  Iverum  eolloeatur.  He  at 
whose  riak  a  thing  is,  ihoold  reoeire  the  profits 
arising  from  it. 

Ubi  pngn€m€ta  inter  ee  in  teeUsmento  Juherenturf 
nevtrum  ratnm  eet.  When  two  directions  oonflict" 
ing  with  eaok  other  are  given  in  a  will,  neither  is 
held  Tslid.     Dig.  50.  17.  188  pr. 

Ubi  quid  gemeraliier  eoneeditur,  in  eet  h»e  exeep- 
tio,  «i  non  aliqmid  eit  contra  jue  /aeque.  Where  a 
thing  is  eonceded  generally,  this  exception  arises, 
that  there  shall  be  nothing  contrary  to  law  and 
right    10  Coke,  78. 

Ubi  quie  delinquit  ibi  punietur.  Let  a  man  be 
pnaished  where  he  eommits  the  offenoe.  6  Coke, 
47. 

Ubi  terba  conivncta  non  euntf  euffieit  alteratum 
MM  faeium.  Where  words  are  used  disjunctively, 
it  is  sufficient  that  either  one  of  the  things  enume- 
ntod  be  performed.     Dig.  50.  17.  110.  3. 

Ubieunjue  eet  tn^Ka,  ibi  damnum  eequitur. 
Wherever  th«ra  is  a  wrong,  there  damage  follows. 
10  Coh^  116. 

Ultima  voltcnfot  teeteUorie  eet  perimpienda  eeeun- 
dem  verean  intentiouem  eitam.  The  last  will  of  a 
testator  ia  to  ba  fulfilled  according  to  his  true 
intention.  -  Coke,  Litt.  322;  Broom,  Max.  3d  Lend. 
ed.505. 

(Alumna  euppUcium  eeee  mortem  eokim  interpreta- 
»er.  The  extremest  punishment  we  consider  to  be 
death  alone.     Dig.  48.  19.  21. 

Ultra  pone  non  poteet  ee§e,  et  vice  tferea.  What 
if  beyond  posatbility  cann')t  exist,  and  the  reverse, 
vhat  eannot  exist  is  not  posaible.  Wingate,  Max. 
100. 

Un  ne  doit  priee  advantage  de  eon  tort  demeene. 
Ooe  ought  not  to  take  advantage  of  his  own  wrong. 

3  And.  38,  40. 

Una  pereona  vix  j)oteet  euppUre  vieee  dunrum. 
One  person  can  aoaroely  supply  the  place  of  two. 

4  Coke,  118. 

Umiue  osmtJio  leati's  reeponeio  non  audiatur.  Let 
not  the  evidence  of  one  witness  be  heard  at  all. 
Code,  4.  20.  9 ;  3  Sbarswood,  Blackst.  <^mm.  370. 

Oniuecufueque  contraetue  initium  epeetandHm  eet, 
et  eaiuo.  The  beginning  and  cause  of  every  con- 
trail most  be  considered.  Dig.  17.  1.  8;  Story, 
BaUoL  I  56. 

UmnereaUa  emnt  notiora  eingularibue.  Things 
asiveraal  are  better  known  than  things  particular. 
2  Rolls,  394;  2  C.  Rob.  Adm.  294. 

Unieereitae  uel  eorporatio  non  dieitur  aliquid 
feeere  niei  id  eit  eollegialiter  deliberatuMf  etiamei 
nnjor  pare  id  /aeiat.  An  university  or  corpora- 
tion is  not  said  to  do  any  thing  unless  it  be  de- 
liberated upon  coUegiately,  although  the  majority 
■hould  do  it.    Dav.  48. 

Cm  abeurdo  dato,  inftnita  eequuntur.  One  ab- 
nnlity  being  allowed,  an  Infinity  follow.  1  Coke, 
102. 

UnmmqiiodquM  dieeohatur  eodem  h'gnmine  quo 
ligvtur,  Kvery  thing  is  diss  jlved  by  the  same  mode 
ia  which  it  is  bound  together.  Broom,  Max.  3d 
Lend.  ed.  792. 

Vol.  IL— 11 


Uuumquodaue  eodem  modo  quo  coUigatum  e»( 
dieeolcitur.  In  the  same  manner  in  which  any 
thing  is  bound  it  is  loosened.     2  Rolle,  39. 

Unumquodqtte  eet  id  quod  eet  prineipaliue  in  ipeo. 
That  which  is  the  principal  part  of  a  thing  is  the 
thing  itself.    Hob.  123. 

Unumquodque  ligamen  dieeolvitur  eodem  ligamine 
quod  ligatur.  Every  obligation  is  dissolved  in  the 
same  manner  in  which  it  is  contracted.  12  Barb. 
N.  Y.  366,  375. 

Unumquodque  prineiporum  eet  eibimetipei  Jidee/ 
et  perepicua  vera  non  eunt  probanda.  Every  prin- 
ciple is  its  own  evidence,  and  plain  truths  are  not 
to  be  proved.    Coke,  Litt.  1 1 ;  Branch,  Prino. 

Ueucapio  eonetituta  eetntaliquie  litiumjinie  eeett. 
Prescription  was  instituted  that  there  might  bo  nn 
end  to  litigation.  Dig.  41. 10.  5 ;  Broom,  Max.  3d 
Loud.  ed.  801,  n.;  Wood,  Civ.  Law,  3d  ed.  123. 

Ueurg  ie  odioue  in  late. 

Ueue  eet  dominium  Jiduciarium,  A  use  Is  a  fidu- 
ciary ownership.     Bacon,  Uses. 

Ut  poena  ad  paucoe,  metue  ad  omnee  perveniat. 
That  punishment  may  happen  to  a  few,  the  fear 
of  it  affects  all.     Coke,  4th  Inst.  63. 

Ut  ree  magie  valeat  quam  pereaL  That  the  thing 
may  rather  have  efieot  than  be  destroyed. 

Utile  per  inutile  non  vitiatur.  What  is  useful  is 
not  vitiated  by  the  useless.  3  Bouvier,  Inst  nn. 
2949,  3293 ;  2  Wheat  221 ;  2  Berg.  A  R.  Penn.  298; 
17  id.  297;  6  Maes.  303;  12  id.  438;  9  Ired.  No. 
C.  254.     See  18  Johns.  N.  Y.  93,  94. 

Uxor  etjiliue  eunt  nomina  natures  Wife  and  son 
are  names  of  nature.    4  Bacon,  Works,  350. 

Uxor  non  eet  eui  jurie,  eed  enb  poteetate  viri,  A 
wife  is  not  her  own  mistress,  but  is  under  the  power 
of  her  husband.    Coke,  3d  Inst  108. 

Vagabundum  nwneupamue  eum  qui  nullibi  domi- 
eilium  eontraxit  habitationie.  We  call  him  a  vaga- 
bond who  has  aoquired  nowhere  a  domicile  of 
residence.     Phillimore,  Dom.  23,  note. 

Valeat  quantum  valere  poteet.  It  shall  have 
effect  as  far  as  it  can  have  effect  Cowp.  600 ;  4 
Kent,  Comm.  493 ;  Sheppard,  Touchst  87. 

Vana  eet  ilia  poteutia  qum  nunquam  venit  in 
actum.  Vain  is  that  power  which  is  never  brought 
into  action.    2  Coke,  51. 

Vani  timoree  eunt  metimemdi,  qui  non  cadunt  in 
eonetantem  virum.  Vain  are  those  fears  which  afiect 
not  a  firm  man.    7  Coke,  27. 

Vani  timorie  jueta  exeueatio  non  eet,  A  fHvoIous 
fear  is  not  a  legal  excuse.  Dig.  50. 17.  184;  Coke, 
2d  Inst.  483 ;  Broom,  Max.  3d  Lend.  ed.  256,  n. 

Velle  non  ereditur  qui  obeequitur  imperio  patn'e 
vel  domini.  He  is  not  presumed  to  consent  who 
obeys  the  orders  of  his  father  or  his  master.  Dig. 
50.  17.  4. 

Vendene  eandem  rem  duobue  /alerrriue  eet.  He 
is  fraudulent  who  sells  the  same  thing  twice.  Jenk. 
Cent  Cas.  107. 

FeHf«  farilitae  ineentivum  eet  delinquendi.  Fa- 
cility of  pardon  is  an  incentive  to  crime.  Coke,  3d 
Inst  236. 

Fcr6a  aecipienda  eunt  eecfindum  eubfeetum  ma- 
teriam,  Wonla  are  to  be  interpreted  according  to 
the  subject- "natter.    6  Coke,  6,  n. 

Verba  aecipienda  ut  eortientur  effectum.  Words 
are  to  be  taken  so  that  they  may  have  some  effect. 
4  Bacon,  Works,  258. 

Verba  tequivoca  ae  in  dubio  eeneu  poeita,  intelli-. 
guHtur  digniori  et  potentiori  eeneu.  Equivocal  words 
and  those  in  a  doubtftil  sense  are  to  be  taken  ia 
their  beat  and  most  effective  sense.    6  Coke,  20. 

Verba  aliquid  opemri  debent — debent  intelligi  vt 
aliquid  operentur.  Words  ought  to  have  some 
effect — words  ought  to  be  interpreted  so  as  to  give 
them  some  effect     8  Coke,  94. 

Verba  aliquid  opera ri  debent,  rerba  eum  effeetu 
I  ewnt  aeeipienda.    Words  are  to  be  Uken  so  as  to 
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hiiyc  cfTect.  Bacon,  Max.  Reg.  3,  p.  47.  See  1 
Ducr.  lus  210,  211,  210. 

Verba  artit  ex  arte.  Terms  of  art  should  be  ex- 
plained from  the  art.     2  Kent,  Comm.  566,  n. 

Verba  cktirtarutn  fortiue  aeeipiuntur  contra  pro- 
fei'entem.  The  words  of  deeds  are  to  be  taken 
most  strongly  against  the  person  offering  them. 
Coke,  Litt.  30  a/  Bacon,  Max.  Reg.  3;  Noy,  Max. 
9th  ed.  p.  48;  3  Bos.  k  P.  399,  403;  1  Crompt.  k 
M.  Exch.  657;  8  Term,  605;  15  East,  546;  1  Ball 
A  B.  335 ;  2  Parsons,  Contr.  22 ;  Broom,  Max.  3d 
Lund.  ed.  72  (n.),  529. 

Verba  eum  effectu  aceipienda  twnt.  Words  are  to 
be  interpreted  so  as  to  give  them  effect.  Buoon, 
Mux.  Reg.  3. 

Verba  enrrentie  monelKy  tempnn  eoluiionie  de- 
eignant.  The  words  "current  money"  refer  to  the 
time  of  payment.     Dav.  20. 

Verba  dcbent  infeiUgi  cum  effectu.  Words  shoald 
be  understood  effectively.  2  Johns.  Cas.  N.  Y.  97, 
101. 

Verba  debent  intelligi  ut  alxquid  operentur.  Words 
ought  to  be  so  understood  that  they  may  have  some 
effect     8  Coke,  94  a. 

Verba  dicta  de  pereona^  intelligi  debent  de  eondi- 
tione  ])er»onK.  Words  spoken  of  the  person  are  to 
be  understood  of  the  condition  of  the  person.  2 
Rolle,  72. 

Verba  grneralia  generaliter  tunt  intelligenda. 
G  eneral  words  are  to  be  generally  understood.  Coke, 
3d  Inst.  76. 

Verba  generalia  retttringuntur  ad  habilitaiem  rei 
vel  aptitudinem  pereona.  Qeneral  words  must  be 
restricted  to  the  nature  of  the  subject-matter  or 
the  aptitude  of  the  person.  Bacon,  Max.  Reg.  10; 
11  C.  B.  254,  356. 

Verba  generalia  rettringuntur  ad  habilitaiem  rei 
vel  peraonm.  General  words  must  be  confined  or 
restrained  to  the  nature  of  the  subject  or  the  apti- 
tude of  the  person.  Bacon,  Max.  Reg.  10 ;  Broom, 
Max.  3d  Lond.  ed.  575. 

Verba  illnta  {refata)  intmt  videntur.  Words 
referred  to  are  to  be  considered  as  if  incorporated. 
Broom,  Mnx.  3d  Lond.  ed.  600,  603;  II  Mees.  A 
W.  Exch.  183,  18S;  10  C.  B.  261,  263,  266. 

Verba  in  differenti  materia  per  priue,  non  per 
po»teriu9f  intelligenda  eunt.  Words  referring  to  a 
different  subject  are  to  be  interpreted  by  what  goes 
before,  not  by  what  follows.     Calvinus,  Lex. 

Verba  intelligenda  «un(  in  ea»u  poteibili.  Words 
are  to  be  understood  in  reference  to  a  possible  case. 
Calvinus.  Lex. 

Verba  iiitenfionif  et  non  i  contra^  debent  ineervire. 
Words  ought  to  wait  upon  the  intention,  not  the 
reverse.  8  Coke,  94 ;  2  Sharswood,  Blacks t  Comm. 
379. 

Verba  intentioni,  non  i  contra,  debent  ineervire. 
Words  ought  to  be  made  subservient  to  the  intent, 
not  contrary  to  it  8  Coke,  94;  1  Sp^co,  Eq.  Jur. 
527. 

Verba  ita  eunt  intelligenda,  ut  re*  magit  voleat 
quam  perent.  Words  are  to  be  so  understood  that 
the  subject-matter  may  be  preserved  rather  than 
destroyed.  Bacon,  Max.  Reg.  3;  Plowd.  156;  2 
Biaokstone,  Comm.  380 ;  2  Kent,  Comm.  555. 

Verba  meri  mquivoca,  ei  per  eommunem  veum 
loquendi  in  intellectu  certo  •umunlur,  talie  intel' 
lectue  prx/erendut  e§t.  When  words  are  merely 
equivocal,  if  by  common  usage  of  speech  they 
acquire  a  certain  meaning,  such  meaning  is  to  be 
preferred.     Calvinus,  Lex. 

Verba  nihil  operari  melius  eet  quam  abntrde. 
It  is  better  that  words  should  have  no  operation, 
than  to  operate  absurdly.     Calvinus,  Lex. 

Verba  non  tarn  intuenda,  quam  cauia  et  natura 
rti,  ut  men*  coutrnhentinm  ex  ei*  potiue  quam  ex 
verbi*  apparent.  Words  are  not  to  be  looked  at  so 
much  as  the  cause  and  nature  of  the  thing,  since 
the  intention  of  the  contracting  parties  may  appear 


from  those  rather  than  from  the  worda.  Calvinni^ 
Lex. 

Verba  offendi  poeeunt,  i md  ab  ei§  reeedere  licet,  ut 
verba  ad  eauum  intellectum  redueantur.  You  may 
disagree  with  words,  nay,  you  may  recede  from 
them,  in  order  that  they  may  be  reduced  to  a  sensi- 
ble meaning.     Calvinus,  Lex. 

Verba  ordinationie  quando  verijicari  po9§nnt  in 
eua  €hra  tigniJieatiMte,  trahi  ad  extraneum  intellect 
turn  non  debent.  When  the  words  of  an  ordinance 
can  be  made  true  in  their  true  signification,  they 
ought  not  to  be  warped  to  a  foreign  meaning. 
Calvinus,  Lex. 

Verba  poeteriora  propter  certitudinem  addita,  ad 
priora  qum  eertituaine  indigent,  ennt  re/ere»da» 
Subsequent  words  added  for  the  purpose  of  cer- 
tainty are  to  be  referred  to  preceding  words  in 
which  certainty  is  wanting.  Wingate,  Max.  167; 
6  Coke,  236. 

Verba  pro  re  et  mbjeeta  materia  aedpi  dehent. 
Words  should  be  received  most  favorably  to  the 
thing  and  the  subject-matter.     Calvinus,  Lex. 

Verba  gum  aliquid  operari  poewunt  non  debent 
cMe  euperfiua..  Words  which  can  have  any  effect 
ought  not  to  be  treated  as  surplusage.  Calvinus, 
Lex. 

Verba  quantumvie  generalia,  ad  aptitudinem  re~ 
etringuntur,  etiamei  nullam  aliam  paterentur  reetric- 
tionem.  Words,  howsoever  general,  are  restrained 
to  fitness  (t.«.  to  harmonize  with  the  subject-mat- 
ter) though  they  would  bear  no  other  restriction. 
Spiegel  ius. 

Verba  relata  hoe  maxime  <^}erantur  per  re/eren- 
tiam  ut  in  eit  ineeee  videntur.  Words  to  which 
reference  is  made  in  an  instrument  have  the  sume 
effect  and  operation  as  if  they  were  inserted  in 
the  clause  referring  to  them.  Coke,  Litt  359 ;  Broom, 
Max.  3d  Lond.  ed.  599;  14  East,  568. 

Fer6a  eecundum  materiam  eubjectam  intelligi  nemo 
eet  qui  neeeit.  There,  is  no  one  who  is  ignorant 
that  words  should  be  understood  according  to  the 
subject-matter.     Calvinus,  Lex. 

Verba  eentper  aceipienda  eunt  in  mitiari  sentfw. 
Words  are  always  to  be  taken  in  their  milder  sense. 
4  Coke,  17. 

Verba  etrieta  eignijicationie  ad  latam  extendi 
poeaunt,  ei  eubeit  ratio.  Words  of  a  strict  significa- 
tion can  be  given  a  wide  signification  if  reason 
require.     Calvinus,  Lex ;  Spiegelius. 

Verba  tunt  indicee  animi.  Words  are  indications 
of  the  intention.     Latch,  106. 

Verbum  imper/eeti  temporie  rem  adhue  imperfec' 
tarn  eiguiJUat,  The  imperfect  tense  of  the  verb  indi- 
cates an  incomplete  matter.    6  Wend.  M.  Y.  103, 120. 

Veredictum,  quaei  dictum  veritatie;  ut  judidnne, 
qnaeijurie  dictum,  A  verdict  is  as  it  were  the  •cry- 
ing  of  the  truth,  in  the  same  manner  that  a  judg- 
ment is  the  easing  of  the  law.     Cuke,  Litt  226. 

Veritne  demtmetrationie  tollit  errorem  nnminim„ 
The  truth  of  the  description  removes  the  error  of 
the  name.     1  Ld.  Raym.  303.     See  Lf.oateb. 

Veritne  habenda  eet  in  juratore;  Juetitiu  et^jU" 
dicium  in  Judice.  Truth  is  the  desideratum  in  a 
juror ;  justice  and  judgment,  in  a  judge.  Braoton, 
185  6. 

Veritae  nihil  veretur  niei  abecondi.  Troth  fean 
nothing  but  concealment.    9  Coke,  20. 

Veritae  nimium  altercaudo  amittitur.  By  too 
much  altercation  truth  is  lost     Hob.  344. 

Veritne  nominie  tollit  errorem  dememetr^jtionte. 
The  truth  of  the  name  takes  away  the  errw  of 
description.  Bacon,  Max.  Reg.  25 ;  Broom,  M)ix. 
3d  Lond.  ed.  571 ;  8  Tannt  313;  t  Jones,  £q.  No. 
C.  72. 

Veritatem  qui  non  liber^  pronunciat,  prodiior  eH 
veritatie.  He  who  does  not  speak  the  trnlh  freelj 
is  a  traitor  to  the  truth.    Coke,  4th  Inst  Epil. 

Via  antiqua  via  eet  tuta.  The  old  way  is  the 
safe  way.     1  Johns.  Ch.  N.  Y.  527,  630.      ■ 
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Km  trita  e«f  tuthtima.  7be  beaten  road  ia  the 
lafest     10  Cuke,  142 ;  4  Maalo  A  S.  168. 

Vta  trita,  via  tut<u  The  old  way  is  the  safe  way. 
6  PeL  223. 

VicctrtHt  non  habet  vieariunu  A  deputy  cannot 
Appoint  a  deputy.  Branohf  Max.  38 ;  Broom,  Max. 
Sd  Lond^  ed.  768;  2  Bonyier,  Inst  n.  1300. 

Vicini  vieiniora  prm9umuntur  tcirt^  Neighbors 
are  presumed  to  know  things  of  the  neighborhood. 
Coke.  4th  Inst  173. 

VidcbU  en  uepe  committif  qute  tttpe  rindicantnr, 
Yuu  will  see  those  things  frequently  committed 
which  are  frequently  punished.  Coke,  3d  Inst 
Epilog. 

Vtdctnr  qui  Murdtit  et  mutuM  ne  poet  /aire  a/t'ena- 
tion.  It  seems  that  a  deaf  and  dumb  man  cannot 
alienate.     4  Johns.  Ch.  N.  Y.  441,  444. 

ViffUaniibwi  et  fioa  dormtentibnt  jura  eubeerviunL 
The  laws  serve  the  vigilant,  not  those  who  sleep. 
2  Bouvier,  Inst  n.  2327.  See  Laches  ;  Broom, 
Max.  3d  Lond.  ed.  799. 

Vim  rt  repellere  licet,  modo  Jiat  moderamine  in€ul- 
palm  tuteiMf  non  ad  eumendam  vindictam,  eed  ad 
popuieandam  injnriaui.  It  is  lawful  to  repel  force 
Dj  force;  but  let  it  be  done  with  the  self-control  of 
blameless  defence, — not  to  take  revenge,  but  to 
repel  injury.     Coke,  Litt.  162. 

Viperina  eet  expoeitio  qnx  eorrodit  vitcera  textue. 
That  is  a  viperous  exposition  which  gnaws  or  eats 
oat  the  bowels  of  the  text     11  Coke,  34. 

Vir  et  uxor  eoneentur  in  irye  una  perenna.  Hus- 
band and  wife  are  considered  one  person  in  law. 
Coke,  Litt  112;  Jenk.  Cent  Cas.  27. 

Viree  aequirit  eundo.  It  gains  strength  by  con- 
tanoance.     1  Johns.  Ch.  N.  Y.  231,  237. 

Vie  legihue  eet  tNimtca.  Force  is  inimical  to  the 
laws.    Coke,  3d  Inst  176. 

Vitinm  elerici  noeere  non  debet.  Clerical  errors 
ought  not  tu  prejudice.  Jeuk.  Cent  Cas.  23 ;  Dig. 
34.5.3. 

Ki*(i*HJii  eet  quod  fttgi  debet,  ne,  ei  raiionem  non 
invtniae,  mox  legem  §ine  ratione  e§9e  tlamen.  It  is 
a  fault  which  ought  to  be  avoided,  that  if  you  can- 
not discover  the  reason  you  should  piesently  ex- 
elaim  that  the  law  is  without  reason.  Elleamefe, 
Ponn.  86. 

Vix  ufla  lex  fieri  potest  qnm  omnibne  eommoda  eit, 
•ed  »i  mnjori  parti  pro^piciat^  utilie  eet.  Scnrcely 
any  law  can  be  made  which  is  benefivial  to  all ;  but 
if  it  benefit  the  majority  it  is  useful.     Plowd.  369. 

Vocabnla  artinm  explicanda  eunt  tevnndmn  defi- 
mitinmee  prudent inm^  Terms  of  art  should  be  ex- 
plained aoeordiag  to  the  definition?  of  those  who 
are  most  experienced  in  that  art.  Puffondorif,  de  Off. 
If  "PI.  L  1,  0.  17,  {  3;   Grotius,  Jur.  de  Bell.  1.  2,  c 
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id  in  part,  void  in  toto.     15  N.  Y.  9,  96. 

Void  tkinge  are  at  no  tkinga,  9  Cow.  N.  Y.  778, 
7S4. 

V'Aenti  non  fit  injuria.  He  who  consents  cannot 
receive  an  injury.  2  Bouvier,  Inst  nn.  2279,  2327 ; 
Broom,  Max.  3d  Lond.  cd.  245 ;  Shclford,  Marr.  A 
D.  449;  Wingate,  Max.  482;  4  Term,  657;  Plowd. 
501. 

Voluit  eed  non  dixit.  He  willed  but  did  not  say. 
4  Kent,  Comm.  538. 

Viduntae  doneUorie,  in  chartd  doni  eui  mani/eet^ 
expreeea  obeervetur.  The  will  of  the  donor,  clearly 
expressed  in  the  deed,  should  bo  observed.  Coke, 
Liu.  21  a, 

Volnntae  et  propoeitnm  dietingnnnt  mnlefirii.  The 
will  and  the  proposed  end  distinguish  crimes.  Brao- 
too,  2  b,  136  6. 

Voluntaa  faeit  quod  in  teetamento  eeriptum  valeat^ 
The  will  of  the  testator  gives  vslidity  to  what  is 
vritten  in  the  wilL     Dig.  30.  1. 12.  3. 

Volmntae  in  detich'e  non  exitue  epeetatur.  In 
ofTenees,  the  will  and  nut  the  consequenoes  are  to 
be  looked  to.    Coke,  2d  Inst  57. 


Volnnteie  reputabatur  pro  facto.  The  w  ill  is  to  be 
taken  for  the  deed.     Coke,  3d  Inst  69. 

Voluntae  teetatorie  atubulatoria  eet  ueque  ad 
mortem.  The  will  of  a  testator  is  ambulatory  until 
bis  death:  that  is,  ho  may  change  it  at  any  time. 
See  1  Bouvier,  Tnst  n.  83 ;  4  Coke,  61. 

Voluutae  teetatorie  habet  interpretationem  latam  et 
benif/Hom.  The  will  of  a  testator  has  a  broad  and 
liberal  interpretation.  Jenk.  Cent  Cas.  260;  Dig. 
50.  17.  12. 

Voluntae  ultima  teetatorie  eet  perimplenda  eeeun^ 
duni  veram  intentionem  euam.  The  last  will  of  a 
testator  is  to  be  fulfilled  according  to  his  true  inten- 
tion.    Coke,  Litt  322. 

Vox  emieea  volatf — litera  eeripta  maneU     Words    . 
spoken  vanish,  words  written  remain.    A  written 
contract  cannot  be  varied  by  parol  proof.     Broom, 
Max.  3d  Lond.  ed.  594;  1  Johns.  N.  Y.  571,  572. 

What  a  man  cannot  iranefer,  he  cannot  bind  bg 
artielee. 

When  many  Join  in  one  aetf  the  law  eaye  it  ie  the 
act  of  him  who  could  beet  do  it;  and  thinga  ehould 
be  done  by  him  who  hoe  the  beet  ekilL     Noy,  Max, 

When  no  time  ie  limited,  the  law  appointe  the  moet 
convenient. 

When  the  common  law  and  etatute  law  concur,  the 
common  law  ie  to  be  preferred.     4  Coke,  71. 

When  the  foundation  faile,  nllfaih. 

When  the  law  givee  any  thing,  it  gicee  a  remedy  for 
(he  eame. 

When  the  lawprreumee  the  affirmative,  the  negative 
ie  to  be  proved.  1  Rolle,  83 ;  3  Bouvier,  Inst  nn. 
3063,  3090. 

When  two  titlee  concur,  the  beet  ie  preferred.  Finch, 
Law,  b.  1,  c.  4,  n.  82. 

H^Aere  there  ie  equal  equity,  the  law  muet  prevaiL 
4  Bouvier,  Inst  n.  3727. 

Where  two  righte  concur,  ike  more  ancient  ehall  be 
preferred. 


Is  permitted  to;  has  liberty  to. 

*2*  Whenever  a  statute  directs  the  doine  of 
a  thine  for  the  sake  of  justice  or  the  publio 
good,  the  word  mew  is  the  same  as  shall.  For 
example,  the  23  H.  VI.  says  the  sheriff  may 
take  bail ;  that  is  construed  he  shall,  for  be  is 
compellable  to  do  so.  Garth.  293 ;  Salk.  609 ; 
Skinn.  370. 

8*  The  words  shall  and  may,  in  general 
acts  of  the  legislature  or  in  private  constitu- 
tions, are  to  be  construed  imperatively,  3  Atk. 
Ch.  166 ;  but  the  construction  of  those  words 
in  a  deed  depends  on  circumstances.  3  Atk. 
Ch.  282.  See  1  Vern.  Ch.  152,  case  142; 
18  Ala.  390. 

MA7HEM.     In  Criminal  Law.    The 

act  of  unlawfully  and  violently  depriving  an- 
other of  the  use  of  such  of  his  members  as 
may  render  him  less  able,  in  fighting,  either 
to  defend  himself  or  annoy  his  adversary.  8 
Carr.  &  P.  167.  The  cutting  or  disabling,  or 
weakening,  a  man's  hand  or  finger,  or  strik- 
ing out  his  eye  or  foretooth,  or  depriving  bim 
of  those  parts  the  loss  of  which  abates  his 
courage,  are  held  to  be  mayhems.  7  Ilumphr. 
Tenn.  But  cutting  off  the  ear  or  nose,  or  the 
like,  are  not  held  to  be  mayhems  at  common 
law.     4  Blackstone,  Comm.  205. 

2.  These  and  other  severe  personal  injuries 
are  punished  by  the  Coventry  Act,  which  has 
been  re-enacted  in  several  of  the  states,  Ryan, 
Med.  Jur.  191,  Phil.  ed.  1832;  and  by  con- 
gress.   See  Act  of  April  30,  1790,  s.  13,  1 
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Story,  U.  S.  Laws,  85 ;  Act  of  March  3, 1825, 
8.  22,  3  id,  2006 ;  10  Aln.  n.  s.  928 ;  5  Ga. 
404;  7  Mass.  245;  1  Ired.  No.  C.  121;  6  : 
8erg.  &  R.  Penn.  224 ;  2  Va.  Cas.  198 ;  4 
Wise.  168.  Mayhem  is  not  an  offence  at  com- 
mon law,  but  only  an  aggravated  trespass.  7 
Mass.  248 ;  3  Binn.  Penn.  595.  See  11  Rich. 
So.  C.  165. 

MATHBMAVIT.  Maimed.  This  is  a 
term  of  art  which  cannot  be  supplied  in  plead- 
ings by  any  other  word,  as  muiUavU,  trunr' 
eavitf  etc.  3  Thomas,  Co.  Litt.  548 ;  7  Mass. 
247. 

MA70R  (Lat.  major;  Spelman,  Gloss. 
Met/r,  tntTet,  maeTf  one  that  keeps  guard. 
Cowel ;  Blount ;  Webster).  The  chief  gov- 
ernor or  executive  magistrate  of  a  citf .  The 
old  word  was  portgreve.  The  word  mayor 
first  occurs  in  1189,  when  Rich.  I.  substituted 
a  mayor  for  the  two  bailiffs  of  London.  The 
word  is  common  in  Bracton.  Bracton,  57. 
In  London,  York,  and  Dublin,  he  is  called 
lord  mayor.    Wharton,  Lex.  2d  Lond.  ed. 

He  is  usually  elected  annually ;  and  it  is 
generally  his  duty  to  cause  the  laws  of  the 
city  to  be  enforced,  and  to  superintend  inferior 
officers,  such  as  constables,  watchmen,  and 
the  like.  But  the  power  and  authority  which 
mayors  possess,  being  given  to  them  by  local 
regulations,  vary  in  different  places. 

MAYOR'S   COURT.     The  name  of  a 

court  usually  established  in  cities,  composed 
of  a  mayor,  recorder,  and  aldermen,  gene- 
rally having  jurisdiction  of  offences  committed 
within  the  city,  and  of  other  matters  specially 
given  them  by  the  statute. 

MA70RAZO0.    In  Bpanlah  Law.    A 

species  of  entail  known  to  Spanish  law.  1 
Whiter  New  Rec.  119. 

MBANDBR.  To  wind  as  a  river  or 
stream.    Webster. 

The  winding  or  bend  of  a  stream. 

To  survey  a  stream  according  to  its  mean' 
dere  or  windings.  Wise.  Rev.  Stat  c.  34,  J  1 ; 
2  Wise.  317. 

MEASURE.  A  means  or  standard  for 
computing  amount.  A  certain  quantity  of 
something,  taken  for  a  unit,  and  which  ex- 
presses a  relation  with  other  quantities  of  the 
same  thing. 

2.  The  constitution  of  the  United  States 
gives  power  to  congress  to  "  fix  the  standard 
of  weights  and  measures."  Art  1,  s.  8. 
Hitherto  this  has  remained  as  a  dormant 
power,  though  frequently  brought  before  the 
attention  of  congress. 

The  states,  it  seems,  possess  the  power  to 
legislate  on  this  subject,  or,  at  least,  the  ex- 
isting standards  at  the  adoption  of  the  consti- 
tution remain  in  full  force.  3  Story,  Const. 
21 ;  Rawle,  Const.  102. 

8.  By  a  resolution  of  congress,  of  the  14th 
of  June,  1836,  the  secretary  of-  the  treasury 
is  directed  to  cause  a  complete  set  of  all 
weights  and  measures  adopted  as  standards, 
and  now  either  made  or  in  the  progress  of 
mannfacture,  for  the  use  of  the  several  cua* 


tom-houses  and  for*  other  purposes,  to  be  de- 
livered to  the  governor  of  each  state  in  the 
Union,  or  to  such  person  as  he  may  appoint, 
for  the  use  of  the  states  respectively,  to  the 
end  that  a  uniform  standard  of  weights  and 
measures  may  be  established  throngnout  the 
United  States. 

4*    Measuris  or  Length. 

12  inches  =  1  foot. 

3  feet  =  1  yard. 

5^  yards  =  1  rod  or  pole. 
40  poles  =  1  furlong. 

8  furlongs  =  1  mile. 
69^  miles  =  1  degree  of  a  great  circle  of 
the  earth. 

An  inch  is  the  smallest  lineal  measure  to 
which  a  name  is  given,  but  subdivisions  are 
U8ed  for  many  purposes.  Amon^  mechanice, 
the  inch  is  commonly  divided  into  eighths. 
By  the  officers  of  the  revenue,  and  by  scien- 
tific persons,  it  is  divided  into  tenths,  han- 
dredths,  etc.  Formerly  it  was  made  to  con- 
sist of  twelve  parts,  called  lines;  but  these 
have  fallen  into  disuse. 

Particular  Mecuura  of  Length, 

First  Used  for  measuring  cloth  of  all  kinds. 

1  nail  =  2i  inches. 
1  quarter  =:  4  inches. 
1  yard  =  4  quarters. 
1  ell  =  5  quarters. 

Second*  Used  for  the  height  of  horses. 
1  hand  =  4  inches. 

Third.  Used  in  measuring  depths. 
1  fathom  =  6  feet. 

Fourth.  Used  in  land  measure,  to  facilitate 
computation  of  the  contents,  10  square  chains 
being  equal  to  an  acre. 

1  link  =  T-ffis  inches. 

1  chain  =  100  links. 

5.    Measures  of  SuKrACE. 

144  square  inches  =  1  square  foot. 

9  square  feet  =:  1  square  yard. 
30^  square  yards  =  1  perch  or  rod. 
40  perches  =  1  rood. 

4  roods  or  160  perches  =  1  acre. 
640  acres  =  1  square  mile. 

Measures  or  Soliditt  and  Capacitt. 

First.  Measures  of  solidity. 

1728  cubic  inches  =  1  cubic  foot^ 
27  cubic  feet  =  1  cubic  yard. 

Second.  Measures  of  capacity  for  all  liquids 
and  for  all  goods  not  liquid,  except  such 
are  comprised  in  the  next  division. 

4  gills  =  1  pint  =  34}  cubic  inches  nearl j. 

2  pints  =  1  quart  =  69} 

4  quarts  =  1  gallon  =  277}- 
2  gallons  =  1  peck  =  554} 
8  gallons  =  1  bushel =2218}  '< 
8  bushels s=s  1  Quarter^  10}  cubic  feet 

5  quarters  ^  I  load  «»  51} 
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The  last  four  denominations  are  used  only 
for  goods,  not  liquids.  For  liquids,  several 
denominations  have  heretofore  been  adopted, 
namely,  for  beer  the  firkin  of  9  gallons,  the 
kilderkin  of  18,  the  barrel  of  36,  the  hogshead 
of  54,  and  the  butt  of  108  salons.  Fur  wine 
or  spirits  there  are  the  anker,  runlet,  tierce, 
hogshead,  puncheon,  pipe,  butt,  and  tun: 
these  are,  however,  ratner  the  names  of  the 
casks  in  which  the  commodities  are  imported, 
than  as  ezpresnng  any  definite  number  of 
^lons.  It  is  the  practice  to  gauee  ail  such 
vessels,  and  to  charge  them  according  to  their 
actaal  contents. 

Third*  Measures  of  capacity  for  coal,  lime, 
potatoes,  fruit,  and  other  commodities  sold  by 
neaped  measure. 

2  gallons  =  1  peck=704  cubic  in.  nearly. 
8  gallons  =  1  bushel  =  2815J    " 

3  bushels  =  1  sack  =  4{  cubic  feet,    *' 
12  sacks  =  1  chaldron  =  58}      ''        '' 

6.      MSASITBKS  OF  WsiGHTS. 

See  Weights. 
Akgulab  MxASvas;   or,  Division  or  thb 

CiSCLE. 

60  seconds  =  1  minute. 
60  minutes  =  1  degree. 
30  degrees  =  1  sign. 
90  degrees  =  1  quadrant. 
360  degrees,  or  12  signs  =;=  1  circumference. 

Formerly  the  subdivisions  were  carried  on 
by  sixties ;  thus,  the  second  was  divided  into 
sixty  thirds,  the  third  into  sixty  fourths,  etc. 
At  present^  the  second  is  more  generally 
diviaed  decimally  into  tens,  hundreds,  etc. 
The  degree  is  frequently  so  divided. 

Measure  or  Time. 

60  seconds  =  1  minute. 

60  minutes  =:  1  hour. 

24  hours  =  1  day. 
7  days  =  1  week. 

28  days,  or  4  weeks  =:  1  lunar  month. 

28. 29, 30,  or  31  days  =  1  calendar  month. 

12  calendar  months  =  1  year. 
365  days  =  1  common  year. 
356  days  =  a  leap  year. 

The  second  of  time  is  subdivided  like  that 
of  angular  measure. 


7*  The  fundamental,  invariable,  and  stand- 
ard measure,  by  which  all  weights  and 
measures  are  formed,  is  called  the  mtire,  a 
word  derived  from  the  Greek,  which  signifies 
measure.  It  is  a  lineal  measure,  and  is  equal 
to  3  feet,  0  inches,  11t}}v  lines,  Paris  mesr 
fure,  or  3  feet,  3  inches,  |^V\r>  English.  This 
unit  is  divided  into  ten  parts ;  each  tenth, 
into  ten  hundredths;  each  hundredth,  into 
ten  thousandths,  etc.  These  divisions,  as 
well  as  those  of  all  other  measures,  are  in- 
finite. As  the  standard  is  to  be  invariable, 
•omething  has  been  sought  from  which  to 
make  it^  which  is  not  variable  or  subject  to 


any  chanee.  The  fuadamentsl.base  of  the 
m^tre  is  the  quarter  of  the  terrestrial  meri- 
dian, or  <Jie  distance  from  the  pole  to  the 
equator,  which  has  been  divided  into  ten 
millions  of  equal  part%  one  of  which  is  the 
length  of  the  mltrt.  All  the  other  measures 
are  formed  from  the  m^tre^  as  follows : 

Measure  or  Oapacitt. 

S*  The  litrt.  This  is  the  d^imitre^  or  one- 
tenth  part  of  the  cubic  mitre ;  that  is,  if  a 
vase  be  made  of  a  cubic  form,  of  a  d^cim^tre 
every  way,  it  would  be  of  the  capacity  of  a 
litre.  This  is  divided  by  tenths,  as  the  mHre, 
The  measures  which  amount  to  more  than  a 
single  litre  are  counted  by  tens,  hundreds, 
thousands,  etc  of  litres. 

Measures  or  Weights. 

The  gramme.  This  is  the  weight  of  a  cubic 
ceaUmiire  of  distilled  water  at  the  tempera- 
ture of  zero :  that  is,  if  a  vase  be  made  of  a 
cubic  form,  of  a  hundfedth  part  of  a  m^tre 
every  way,  and  it  be  filled  with  distilled 
water,  the  weight  of  that  water  will  be  that 
of  the  gramme. 

Measures  or  SuRrACES. 

The  earCy  used  in  surveying.  This  is  a 
square,  the  sides  of  which  are  of  the  length 
of  ten  metres,  or  what  is  eaual  to  one  hun- 
dred square  metres.  Its  divisions  are  the 
same  as  in  the  preceding  measures. 

Measures  or  Soliditt. 

9.  The  stire,  used  in  measuring  fire- wood. 
It  is  a  cubic  m^tre.  Its  subdivisions  are  simi- 
lar to  the  preceding.  The  term  is  used  only 
for  measuring  fire-wood.  For  the  measure  of 
other  things,  the  term  cube  mitre,  or  cubic 
m^tre,  is  used,  or  the  tenth,  hundredth,  eto. 
of  such  a  cube. 

Money. 

The  franc.  It  weighs  five  grammes.  It 
is  ma<fe  of  nine-tenths  of  silver,  and  one- 
tenth  of  copper.  Its  tenth  part  is  called  a 
decimCj  and  its  hundredth  part  a  centime. 

One  measure  being  thus  made  the  standard 
of  all  the  rest,  they  must  be  all  equally  in- 
variable ;  but,  in  order  to  make  this  certainty 
perfectly  sure,  the  following  precautions  have 
been  adopted.  As  the  temperature  was  found 
to  have  an  influence  on  boaies,  the  terra  zero, 
or  melting  ice,  has  been  selected  in  making 
the  models  or  standard  of  the  m^tre.  Dis- 
tilled water  has  been  chosen  to  make  the 
standard  of  the  mmme,  as  being  purer  and 
less  encumberea  with  foreign  matter  than 
common  water.  The  temperature  bavins 
aim)  an  influence  on  a  determinate  volume  of 
water,  that  with  which  the  experiments  were 
made  was  of  the  temperature  of  zero,  or 
;  melting  ice.  The  air,  more  or  less  charged 
I  with  humidity,  causes  the  weight  of  bodies 
to  vary:  the  models  which  represent  the 
weight  of  the  gramme  have,  therefore,  been 
taken  in  a  vacuum. 
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lO.  It  has  already  been  stated  that  the 
divisions  of  these  measures  are  all  uniform, 
namely,  by  tens,  or  decimal  fractions ;  they 
may,  therefore,  be  written  as  such.  Instead 
of  writing,  # 

1  m^tre  and  1-tenth  of  a  m^tre,  we  may 

write,  1  m.  1. 

2  m^tre  and  B-tenths, — 2  m.  8. 

10  mfetre  and  4-hundredths, — 10  m.  04. 
7  litres,  1-tenth,  and  2-hundredths, — 7  lit. 
12,  etc. 

Names  have  been  given  to  each  of  these 
'divisions  of  the  principal  unit;  but  these 
names  always  indicate  the  value  of  the  ir<ic- 
tion,  and  the  unit  from  which  it  is  derived. 
To  the  name  of  the  unit  have  been  prclixeJ 
the  particles  d^-i,  for  tenth,  ceniif  lor  hun- 
dredth, and  milli,  for  thousandth.  They 
are  thus  expressed:  a  d^cim^tre,  a  d6ci- 
^litre,  a  decigramme,  a  d^cist^re,  a  d^ciare, 
a  centimetre,  a  centilitre,  a  centigramme, 
etc.  The  facility  wRh  which  the  divisions 
of  the  unit  are  reduced  to  the  same  expres- 
sion is  very  apparent;  this  cannot  be  done 
with  any  other  Kind  of  measures. 

11*  As  it  may  sometimes  be  necessary  to 
express  great  quantities  of  units,  collections 
have  been  made  of  them  in  tens,  hundreds, 
thousands,  tens  of  thousands,  etc.,  to  which 
names  derived  from  the   Greek  have  been 

Siven  :  namely,  d^ca,  for  tens ;  hecio,  for  hun- 
reds;  kilOf  fur  thousands;  and  myria,  for 
tens  of  thousands ;  they  are  thus  expressed : 
a  dicametre,  a  d^caliire^  etc.;  a  hecimMre,  a 
/lectoffj-ammCf  etc. ;  a  kilomUre,  a  kilogramme^ 
etc. 

The  following  table  will  facilitate  the  re- 
duction of  these  weights  and  measures  into 
our  own : 

The  Mhtre  is  3.28  feet,  or  39.371  in. 
Are     is  1076.441  s<}uare  feet. 
Litre  is  61.028  cubic  inches. 
St^re  is  35.317  cubic  feet. 
Gramme  is  15.4441  grains  troy,  or  5.6481 
drams  avoirdupois. 

MEASURE  OF  DAMAGES.  In 
Praotiloe.  A  rule  or  method  by  which  the 
damage  sustained  is  to  be  estimated  or  mea- 
Bured. 

The  defendant  is  to  make  compensation 
for  all  the  natural  and  proximate  conse- 
quences of  his  wrong,  but  not  for  secondary 
or  remote  consequences.  There  are  cases  in 
which  this  principle  of  compensation  is  de- 
parted from :  as,  where  exemplary  damages 
are  awarded,  or  double  or  treble  damaees  are 
allowed  by  statute.  But,  in  general,  tne  law 
seeks  to  give  compensation.  The  measure 
of  this  compensation  has  been  somewhat 
definitely  fixed,  as  to  many  classes  of  cases, 
by  rules,  of  which  the  following  are  important 
and  well  established : 

S.  Bills  of  Exchange.  The  rate  of 
damages  to  be  paid  to  the  holder  of  a  bill  of 
exchange  which  is  dishonored  has  been 
the  subject  of  distinct  statute   regulation 


in  nearly  all  the  states  of  the  Union.  The 
following  is  an  abstract  of  these  regulations, 
and  is  believed  to  contain  all  in  force  at  tho 
present  time : 

Alabama,  Damages  on  inland  bills  of  ex- 
change protested  for  non-payment  are  ten 
per  cent.,  and  on  foreign  bills  fifteen  per 
cent.,  on  the  sum  drawn  for.  Code  of  Ala. 
1852,  c.  3,  pt.  2,  2  1537. 

These  damages  are  in  lieu  of  all  charges 
except  costs  of  protests  incurred  previous  to 
and  at  the  time  of  giving  notice  of  non-pay- 
ment ;  but  the  holder  may  recover  legal  in- 
terest on  the  amount  of  the  bill  and  damages, 
from  the  time  at  which  payment  was  de- 
manded, and  costs  of  protest.    Id.  {  1538. 

The  same  damages  are  allowed  on  protest 
for  non-acceptance;  but  interest  is  recover- 
able on  the  amount  of  the  bill  only.  id.  I 
1541. 

8.  Arkansas,  It  is  provided  by  an  aol 
passed  Feb.  28,  1838,  that  every  bill  of  ex- 
change, expressed  to  be  for  value  received, 
drawn  or  negotiated  within  the  state,  payable 
after  date,  to  order  or  bearer,  which  shall  be 
duly  presented  for  acceptance  or  payment,  and 
protested  for  non-acceptance  or  non-pavmenr, 
shall  be  subject  to  damages  in  the  iollu'vving 
cases.  First,  if  the  bill  have  been  drawn  on 
any  person  at  any  place  within  the  state,  at 
the  rate  of  two  per  cent,  on  the  princiral  Fum 
specified  in  the  bill ;  second^  if  the  bill  shall 
be  drawn  on  any  person,  and  payable  in 
Alabama,  Louisiana,  Mississippi,  TeuneF^ee, 
Kentucky;  Ohio,  Indiana,  Illinois,  or  Mis- 
souri, or  at  any  point  on  the  Ohio  river,  at 
the  rate  of  four  per  cent,  on  the  principal 
sum ;  third,  if  the  bill  shall  have  been  drawn 
on  any  pers(in,  and  payable  at  any  other  f  lace 
within  the' United  States,  at  the  rate  of  five 
per  cent,  on  the  principal  sum ;  fourth,  if 
the  bill  shall  have  been  drawn  on  any  per- 
son, and  payable  at  any  port  or  place  beyond 
the  United  States,  at  the  rate  of  ten  per  cent, 
on  the  sum  specified  in  the  bill.  I>ige8t  of 
Statutes,  1858,  209,  c.  25,  {  8. 

If  any  bill  of  exchange,  expressed  to  be  for 
value  received,  and  made  payable  to  order  or 
bearer,  shall  be  drawn  on  any  person  at  any 
place  vrithin  the  state,  and  accepted  and  pro- 
tested for  non-payment,  there  shall  be  allowed 
and  paid  to  the  holder,  by  the  acceptor, 
damages  in  the  following  cases.  First,  if 
the  bill  be  drawn  by  any  person  at  any  place 
within  the  state,  at  the  rate  of  two  per  cent, 
on  the  principal  sum ;  second,  if  the  bill  be 
drawn  at  anv  place  without  the  state,  but 
within  the  United  States,  at  the  rate  of  six 
per  cent,  on  the  sum  therein  specified ;  thirds 
if  the  bill  be  drawn  on  any  person  at  any 
place  without  the  United  States,  at  the  rate 
of  ten  per  cent,  on  the  sum  therein  speci- 
fied.    Id,  \  9. 

In  addition  to  the  damages  allowed  in  the 
two  preceding  sections  to  the  holder  of  any 
bill  of  exchange  protested  for  non-pa Ytuent  or 
non-acceptance,  'ne  shall  be  entitled  to  costs 
of  protest,  and  interest  at  the  rate  of  ten  per 
cent,  per  annum  on  the  amount  specified  in 
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the  bill,  from  the  date  of  the  protest  until  the 
amount  of  the  bill  shall  be  paid.     Id.  J  10. 

4*  California.  The  damages  allowed  on 
protest  for  non-payment  of  bills  drawn  or 
negotiated  within  the  state  are, — if  the  bill 
were  drawn  on  any  person  in  any  of  the 
United  States  east  of  the  Rocky  Mountains, 
fifteen  per  cent ;  if  drawn  on  a  person  in 
any  foreign  country,  twenty  per  cent.  Laws 
of  Cal.  1850-53,  148,  {  12. 

These  damages  are  in  lieu  of  interest,  pro- 
test fees,  and  all  other  charges  up  to  the  time 
of  notice  of  non-payment.  But  the  holder  is 
entitled  to  recover  interest  on  the  amount  of 
the  principal  sum,  and  the  damages  from 
the  time  at  which  notice  of  protest  for  non- 
payment was  given,  and  payment  of  the 
principal  sum  demanded,     id.  i  13. 

5.  Connecticut.  When  drawn  on  another 
place  in  the  United  States.  When  drawn 
upon  persons  in  the  city  of  New  York,  two 
per  cent.  When  in  other  parts  of  the  state 
of  New  York,  or  the  New- England  states 

i other  than  this),  New  Jersey,  Pennsylvania, 
)elaware,  Maryland,  Virginia,  or  the  Dis- 
trict of  Columbia,  three  per  cent.  When  on 
persons  in  North  or  South  Carolina,  Georgia, 
or  Ohio,  five  per  cent.  On  other  states,  terri- 
tories, or  districts  in  the  United  States,  eight 
per  cent,  on  the  principal  sum  in  each  case, 
with  interest  on  the  amount  of  such  sum, 
with  the  damage  after  notice  and  demand. 
Stat.  tit.  71,  Notes  and  Bills,  413,  414.  When 
drawn  on  persons  residing  in  Connecticut,  no 
damages  are  allowed. 

When  the  bill  is  drawn  on  persons  out  of 
the  United  States,  twenty  per  cent,  is  said  to 
be  the  amount  which  ought  reasonably  to  be 
allowed.  Swift,  £v.  336.  There  is  no  statu- 
tory provision  on  the  subject. 

%m  Delaware.  The  damages  on  bills  dravm 
on  any  person  beyond  seas  and  returned  un- 
paid with  legal  protest,  are,  as  to  all  con- 
cerned, twenty  per  cent,  on  the  contents  of 
the  bill.   Rev.  Code  of  Del.  1852. 183,  c.  63,  {  4. 

Florida.  Damages  on  foreign  protested 
bills  of  exchange  snail  be  at  the  rate  of  five 
per  cent.  Thompson,  Digest  of  Laws  of 
Florida,  1847,  349,  {  6. 

8.  Georgia.  No  dtunages  are  allowed  on 
protested  bills  drawn  in  the  state  on  a  person 
m  the  state;  except  that  on  bank  bills  ten 
per  cent,  damages  are  allowed  for  refusal  to 
pay  in  specie.  On  bills  drawn  or  negotiated 
within  tne  state  on  persons  out  of  the  state 
but  within  the  United  States,  five  per  cent. 
«id  interest  is  allowed.    On  bills  drawn  on  a 

S'erson  out  of  the  United  States,  ten  per  cent 
amages,  and  postage,  protest,  and  necessary 
expenses;  also  the  premium,  if  any,  on  the 
bill ;  but  if  a  discount,  the  discount  must  be 
deducted.  Cobb,  Dig.  of  Laws  of  Georgia, 
1851,  521. 

9*  lUinois.  On  foreign  bills  protested  for 
noD-aoceptance  or  non-payment,  legal  interest 
on  the  bill  from  the  time  it  ought  to  have 
been  paid«  with  ten  per  cent,  damages  in 
addition,  and  charges  of  protest.  On  bills 
drawn  payable  within  the  United  States  or 


their  territories,  but  out  of  the  state,  the  same 
rule  applies,  except  that  the  damages  are  only 
five  per  cent.     Laws  of  111.  1858,  291. 

10.  Indiana.  No  damages  are  allowed  on 
a  bill  drawn  within  the  state  on  a  person 
within  the  state.  On  a  bill  drai^-n  for  value 
on  a  person  in  another  state,  territory,  or  dis- 
trict, five  per  cent,  damages  are  recoverable; 
and  if  on  a  person  out  of  the  United  States, 
ten  per  cent.  No  interest  or  charges  prior  to 
protest  are  allowed;  but  interest  from  date 
of  protest  may  be  recovered.  And  no  damages 
are  recoverable  of  drawer  or  indorser  beyond 
costs  of  protest,  if  the  principal  sum  is  paid 
on  notice  of  protest  and  demand.  1  Rev. 
Stat,  of  Ind.  cc.  77,  379,  JJ  7,  8,  9,  10. 

11«  Iowa.  On  bills  drawn  on  a  person  out 
of  the  United  States,  or  in  California,  Oregon, 
Utah,  or  New  Mexico,  ten  per  cent,  damages, 
with  interest  from  date  of  protest,  are  allowed. 
If  drawn  on  a  person  m  Iowa,  Missouri, 
Illinois,  Wisconsin,  or  Minnesota,  three  per 
cent,  with  interest.  If  drawn  on  a  person  in 
Arkansas,  Louisiana,  Mississippi,  Tennessee, 
Kentucky,  Indiana,  Ohio,  Virginia,  the  Dis- 
trict of  Columbia,  Pennsylvania,  Maryland, 
New  Jersey,  New  York,  Massachusetts, 
Rhode  Island,  or  Connecticut,  five  per  cent, 
and  interest ;  if  on  any  other  place  in  the 
United  States,  eight  per  cent,  and  interest. 
Rev.  Code  of  Iowa,  1851,  151,  ?  965. 

12.  Kentucky.  On  bills  drawn  on  a  per- 
son at  any  place  within  the  United  States,  no 
damages  are  allowed.  Bills  drawn  on  a  per- 
son out  of  the  United  States,  and  protested 
for  non-acceptance  or  non-payment,  bear  in- 
terest at  the  rate  of  ten  per  cent,  per  year 
from  the  date  of  protest  for  not  longer  than 
eighteen  months,  unless  payment  be  sooner 
demanded  from  the  pa^ty  to  be  charged. 
Such  interest  is  then  recoverable  up  to  the 
time  of  judgment;  and  the  judgment  bears 
legal  interest.  No  other  damages  are  allowed. 
Rev.  Stat,  of  Ky.  1852,  193,  c.  22,  i  10. 

13*  Louisiana.  On  protest  for  non-accept- 
ance or  for  non-payment  of  bills  drawn  on  for- 
eign countries,  ten  per  cent,  is  allowed ;  on  bills 
drawn  in  other  states  of  the  United  States, 
five  per  cent.     Rev.  Stat,  of  La.  1856,  44,  {  2. 

These  damages  are  in  lieu  of  interest  and 
all  other  charges  incurred  previous  to  time  of 
giving  notice  of  non-acceptance  or  non-pay- 
ment; but  the  principal  and  damages  bear 
interest  thereaAer.    ia.  J  3.  ^ 

If  the  bill  is  drawn  in  United  States  moneys, 
the  damages  are  to  be  ascertained  without 
any  reference  to  the  rate  of  exchange  existing 
between  the  state  and  the  place  on  which  the 
bill  was  drawn.     Id.  i  4. 

14*  Maine.  Damages  are  allowed  as  fol- 
lows, in  addition  to  interest:  On  bills  for 
$100  or  more,  drawn,  accepted,  or  indorsed 
in  the  state,  at  a  place  seventy-five  miles  dis- 
tant from  the  place  where  drawn,  one  per 
cent. ;  on  bills  tor  any  sum  drawn,  accepted, 
or  indorsed  in  the  state,  if  payable  in  cieir 
York  or  in  any  state  north  of  it,  except  Maine, 
three  per  cent. ;  if  payable  in  any  Atlantic 
state  south  of  New  York  and  north  of  Florida, 
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gix  per  ceut. ;  if  payable  in  any  other  state, 
nine  per  cent.  Kev.  Slat,  of  Me.  1857,  519, 
ch.  82,  i  35. 

As  to  bills  drawn  payable  out  of  the  Unit^ 
States,  there  is  no  statutory  provision.  It  is 
the  usage  to  allow  the  holder  of  the  bill  the 
money  for  which  it  was  drawn,  reduced  to  the 
currency  of  the  state,  at  par,  and  also  the 
charges  of  protest,  with  American  interest, 
upon  those  sums  from  the  time  when  the  bill 
should  have  been  paid ;  and  the  further  sum 
of  one-tenth  of  the  money  for  which  the  bill 
was  drawn,  with  interest  upon  it  from  the 
time  payment  of  the  dishonored  bill  was  de- 
manded of  the  drawer.  But  nothing  has 
been  allowed  for  re-exchange,  whether  it  is 
below  or  above  par.  Per  Parsons,  Ch.  J.,  6 
Mass.  157,  IGl.     See  6  Mass.  162. 

15.  Mart/land.  No  damages  are  allowed 
when  the  bill  is  drawn  ini  the  state  on  another 
person  in  Maryland. 

When  it  is  drawn  on  any  person  in  any 
other  of  the  United  States,  eight  per  cent, 
damages  on  the  amount  of  the  bill  are  al- 
lowed, and  an  amount  to  purchase  another 
bill,  at  the  current  exchange,  and  interest  and 
losses  of  protest. 

If  the  Dill  be  drawn  on  a  foreign  country, 
fifteen  per  cent,  damages  are  allowed,  and 
the  expense  of  purchasing  a  new  bill,  as 
above,  besides  interest  and  costs  of  protest. 
1  Dorse v«  Laws  of  Md.  197,  ch.  38. 

16*  Masmdiusetts.  When  a  bill  drawn  or 
indorsed  within  the  state,  and  payable  with* 
out  the  limits  of  the  United  States  (except- 
ing places  in  Africa  beyond  the  Cape  of  Good 
Hope,  and  places  in  Asia  and  the  islands 
thereof),  is  protested  for  non-acceptance  or 
non-payment,  the  party  liable  on  such  bill 
shall  pay  the  same  at  the  current  rate  of  ex- 
change at  the  time  of  the  demand,  and  five 
per  cent,  damages,  with  interest,  from  date 
of  protest,  in  full  of  all  damages,  charges, 
and  expenses.    Gen.  Stat,  of  Mass.  18G0, 2D3, 

HI. 

When  the  bill  is  payable  at  a  place  in 

Africa  beyond  the  Cape  of  Good  Hope,  or  at 

any  place  in  Asia  or  tne  islands  thereof,  the 

party  liable  shall  pay  the  same  at  the  par 

value,  with  twenty  per  cent.,  in  full  of  all 

damages,  interest,  and  charges.     Id.  {  12. 

When  the  bill  is  drawn  payable  without  the 
state,  but  within  the  United  States,  damages 
are  as  follows:  if  payable  in  Maine,  New 
Hampshire,  Vermont,  Rhode  Island,  Connec- 
ticut, or  New  York,  two  per  cent. ;  if  in  New 
Jersey,  Pennsylvania,  Maryland,  or  Dela- 
ware, three  per  cent ;  if  in  Virginia,  North 
Carolina,  South  Carolina,  Georgia,  or  the  Dis- 
trict of  Columbia,  four  per  cent. ;  if  in  any 
other  of  the  states  or  territories  of  the  United 
States,  five  per  cent.    Id.  {  13. 

When  the  bill  is  payable  within  the  state, 
if  it  is  for  not  less  tnan  $100,  and  is  payable 
at  a  place  not  less  than  seventy-five  miles  dis- 
tant from  the  place  where  it  is  drawn  or  in- 
dttrsed,  two  per  cent,  damages  are  payable. 
Jd,  i  14. 

IT*  Michigan,    When  a  bill  is  drawn  in 


the  state  on  a  person  in  the  state,  no  damages 
are  allowed. 

When  drawn  or  indorsed  within  the  state, 
and  payable  out  of  it,  within  the  United 
States,  if  payable  within  the  states  of  Wiscon- 
sin, Illinois,  Indiana,  Pennsylvania,  Ohio,  or 
New  York,  three  per  cent,  interest  on  the  con- 
tents of  the  bill,  and  charges,  are  allowed ;  if 
payable  within  the  states  of  Missouri,  Ken- 
tucky, Maine,  New  Hampshire,  Vermont, 
Massachusetts,  Rhode  Island,  Connecticut, 
New  Jersey,  Delaware,  Maryland,  Virginia, 
or  the  District  of  Columbia,  nve  per  cent. ;  if 
payable  elsewhere  in  the  United  States,  out 
of  Michigan,  ten  per  cent.  1  Compiled  Laws 
of  Mich.  408,  ch.  31,  U  8,  9.  ^ 

18.  Minnesota,  When  a  bill  payable  out 
of  the  United  States  is  protested  for  non-ac- 
ceptance or  non-payment,  the  party  liable 
shall  pay  the  bill  at  the  current  rate  of  ez- 
chanee  and  ten  per  cent,  damages,  with  inte- 
rest from  date  of  protest,  in  full  of  all  damages, 
charges,  and  expenses.  Stat,  of  Minnesota, 
1858,  375,  i  8. 

When  the  bill  is  drawn  on  a  person  out  of 
Minnesota,  but  within  the  United  States,  the 
party  shall  pay  the  bill,  with  interest,  and  ^^e 
per  cent,  damages,  together  with  costs  and 
charges  of  protest.    Id,  i  9. 

19*  Mississippi.  Bills  drawn  on  a  person 
out  of  the  state,  but  within  the  United  otates, 
draw  five  per  cent,  damages,  and  interest  on 
the  principal ;  bills  payable  out  of  the  United 
States,  ten  per  cent.,  besides  interest.  In  all 
cases  the  holder  is  entitled  to  all  costs  and 
charges.  No  damages  allowed  on  domestic 
bills.  Rev.  Code  of  Miss.  1857,  356,  sect.  ii« 
23  5,  6. 

Minsouri,  On  bills  drawn  on  a  person 
within  the  state,  the  damages  are  four  per 
cent ;  when  on  a  person  in  another  state  or 
territory  of  the  United  States,  ten  per  cent.; 
when  on  a  person  out  of  the  United  States, 
twenty  per  cent.  Rev.  Stat  of  Mo.  1855, 
294,  {{  T.  8. 

20.  Kew  York,  Upon  bills  drawn  or  ne- 
gotiated within  the  state  upon  any  person 
at  any  place  within  the  six  states  east  of 
New  York,  or  in  New  Jersey,  Pennsylvania, 
Ohio,  Delaware,  Maryland,  Virginia,  or  the 
District  of  Columbia,  the  damages  are  three 
per  cent.  If  drawn  upon  a  person  at  a  place 
within  North  or  South  Carolina,  Georgia, 
Kentucky,  or  Tennessee,  five  per  cent.  If 
upon  any  person  in  any  other  state  or  terri- 
tory of  the  United  States,  or  at  any  other  place 
on,  or  adjacent  to,  this  continent,  and  north  of 
the  equator,  or  in  any  British  or  foreign  pc^ 
sessions  in  the  West  Indies,  or  elsewhere  in  the 
western  Atlantic  ocean,  or  in  Europe,  ten  per 
cent.  These  damages  are  in  lieu  of  interest, 
charges  of  protest,  and  all  other  charges  in- 
curred previous  to,  and  at  the  time  of,  giving 
notice oi  non-acceptance  or  non-payment.  But 
the  holder  is  entitled  to  interest  upon  the  ag» 
gregate  amount  of  the  principal  sum  and  dam- 
ages from  time  of  notice  of  the  protest  If  the 
contents  of  the  bill  are  expressed  in  the  money 
of  the  United  States,  the  amount  due  and  the 
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damaeee  for  non-payxoent  are  to  be  ascer- 
tained and  determined  without  reference  to 
the  rate  of  exchange  existing  between  New 
York  and  the  place  on  which  the  bill  is 
drawn.  But  if  in  the  currency  of  any  for- 
eign country,  then  the  amount  due,  exomsive 
of  the  damages,  is  to  be  ascertained  by  the 
rate  of  exchange,  or  the  value  of  such  foreign 
eorrency,  at  the  time  of  the  demand  of  pay- 
ment.  1  Rev.  Stat,  of  N.  Y.  1st  ed.  770,  i 
18 ;  3  u2.  5th  ed.  1859,  70,  H  18-22. 

Thede  damages  are  only  recoverable  by  a 
bolder  who  has  purchaBed  the  bill  or  some 
interest  therein  for  a  valuable  consideration. 
//.  71, 1  23. 

21.  North  Carolina.  On  bills  drawn  on 
a  person  in  any  other  state  or  territory  of  the 
United  States,  three  per  cent,  damages  are 
allowed;  if  drawn  on  any  other  place  in 
North  America,  except  the  northwest  coast, 
or  on  any  of  the  West  India  or  Bahama 
Islands,  ten  per  cent.;  if  on  the  island  of 
Madeira,  the  Canary  Islands,  the  Asores, 
the  Cape  Verd  Islands,  or  in  any  other  state 
or  place  in  Europe,  or  in  South  America, 
fifteen  per  cent. ;  if  on  any  other  part  of  the 
world,  twenty  per  cent.  In  all  cases,  interest 
is  recoverable  from  maturity  of  the  bill.  Rev. 
Code  of  N.C.  1855,  111,  {8. 

2^  Ohio,  By  a  late  statute  the  former 
laws  relative  to  damages  on  bills  of  exchange 
were  repealed ;  and  it  is  provided  that  dam- 
ages on  protested  bills  of  exchange  drawn  by 
any  person  or  corporation  within  the  state 
shall  not  be  recoverable  on  any  oontract  en- 
tered into  after  the  passage  of  this  act.  Laws 
of  Ohio,  1859,  163. 

2S.  Oregon,  On  bills  drawn  payable  out 
of  the  United  States,  and  protested  for  non- 
acceptance  or  non-payment,  the  party  liable 
shall  pay  the  same  at  the  curren^rate  of  ex- 
change at  the  time  of  demand,  and  damages 
at  the  rate  of  ten  per  cent,  with  interest  on 
the  contents  of  the  bill  from  the  date  of  pro- 
test; the  amount  of  contents,  damages,  and 
mterest  to  be  in  full  of  all  damages,  charges, 
and  expenses. 

On  biUs  drawn  within  the  United  States 
but  out  of  Ore^n,  the  drawer  or  indorser 
shall  pay  the  bill  with  legal  interest  accord- 
ing to  its  tenor,  and  five  per  cent,  damages, 
with  costs  and  charges  or  protest.  Stat,  of 
Orejion,  1855,  531,  c.  1,  {j  8,  9. 

%A*  Peivnaylvania,  The  following  damages 
are  allowed  on  protest  of  a  bill  of  exchange 
for  non-payment.  They  are  in  lieu  of  interest 
and  all  other  charges,  except  charges  of  pro- 
test, to  the  time  when  notice  of  protest  is 
given  and  demand  of  payment  made,  but 
are  in  addition  to  the  charges  of  protest  and 
interest  on  the  amount  of  principal,  damages, 
and  charges  from  the  time  of  such  notice  and 
demand.  If  the  bill  is  drawn  on  a  person  in 
an;^  place  in  the  United  States  or  the  terri-. 
tories,  except  California  (Upper  or  Lower), 
New  Mexico,  and  Oregon,  five  per  cent. ;  if 
Bpon  any  nlace  on  the  west  coast  of  South 
America,  fifteen  per  cent. ;  if  upon  any  place 
in  China,  India*  or   other  parts  of  Asia 


or  Africa,  or  islands  in  the  Pacific  ocean, 
twenty  per  cent. ;  if  upon  any  other  part  of 
the  world  (including  California,  New  Mexico, 
and  Oregon  above  excepted),  ten  per  cent. 

The  amount  of  the  bill  and  damages  are 
ascertained  by  the  rate  of  exchange  or  value 
of  the  currency  mentioned  in  the  bill  at  the 
time  of  notice  of  protest  and  demand  of  pay- 
ment.    Purdon,  Digest,  91,  JJ  1,  i2. 

Rhode  Island.  On  foreign  bills  drawn  or 
indorsed  within  the  state  and  returned  from 
any  place  without  the  United  States,  pro- 
testea  for  non-acceptance  or  non-payment, 
the  damages  are  ten  per  cent,  and  cnarges  of 
protest,  and  the  bill  carries  interest  at  six 
per  cent,  fi-om  date  of  protest.  The  same 
rule  applies  to  inland  bills,  except  that  the 
damages  are  five  per  cent.  only.  Rev.  Stat, 
of  R.  I.  278,  c.  122.  H  1,  3. 

3d*  South  Carolina.  This  state  does  not 
appear  to  have  any  statute  fully  covering  the 
subject  of  damages  on  bills  of  exchange.  It 
is  decided  that  on  inland  bills  the  damages 
to  be  recovered  are  the  costs  of  protest  and 
interest.  On  foreign  bills  the  damages  are 
compounded  of  the  ordinary  expenses  in- 
curred, and  the  price  of  re-exchange,  which 
is  the  difference  between  the  value  of  money 
where  the  bill  is  drawn  and  the  value  where 
it  is  payable.  1  Const.  R.  (b^  Mills)  108. 
The  distinction  between  an  inland  and  a 
foreign  bill  as  established  in  South  Carolina 
is  that  an  inland  bill  is  one  that  is  to  be  paid 
where  it  is  drawn;  while  a  foreign  bill  is 
drawn  within  one  state  and  is  payable  in 
another.     1  Const.  R.  100,  107 ;  1  Hill,  44. 

By  section  six  of  the  act  of  1811  and  sub- 
sequent acts,  banks  in  South  Carolina  are 
authorized  to  discount  inland  bills  of  ex- 
change at  the  ordinary  rates  of  exchange 
among  merchants.  From  the  preamble  of 
this  act, — "to  facilitate  the  exchange  be- 
tween this  and  our  sister  states," — it  has 
been  held  to  apply  to  bills  drawn  in  South 
Carolina  and  payable  in  others  of  the  United 
States,  as  well  as  bilU  drawn  and  payable 
within  the  state  of  South  Carolina.  What- 
ever sum  is  paid  as  discount  is  recoverable, 
if  it  does,  not  exceed  the  current  rate  of  ex- 
change.    11  Richardson,  679. 

If  Dills  such  as  these,  drawn  in  South  Caro- 
lina and  payable  in  another  state,  are  dis- 
honored, tne  plaintiff  is  entitled  to  recover, 
in  the  absence  of  other  proof,  ten  per  cent., 
damages.     11  Richardson,  684. 

26.  Tennessee.  On  bills  payable  out  of 
sthe  state  and  protested  for  non-payment, 
damages  in  addition  to  interest  ana  charges 
of  protest  are  recoverable  as  follows :  if  the 
bill  was  drawn  on  a  person  in  any  of  the 
states  (except  Tennessee)  or  territories  of  the 
United  States,  three  per  cent.;  if  on  any 
other  state  or  place  in  North  America,  bor- 
dering upon  the  Gulf  of  Mexico,  or  in  any  of 
the  West  India  Islands,  fifteen  per  cent. ;  if 
on  any  other  part  of  the  world,  twenty  per 
cent.     Code  of  Tenn.  400, 2  1963. 

ftKm  Texas.  The  holder  of  any  protested 
draft  or  bill  of  exchange  drawn  within  the 
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state  and  payable  beyond  the  limits  of  it, 
may  recover  ten  per  cent,  as  damages,  with 
interest  and  costs  of  suit.  But  this  provision 
shall  not  be  construed  to  embrace  drafts 
drawn  by  persons  other  than  merchants  upon 
their  agents  or  factors.  Oldham  &  White, 
Dig.  of  Laws  of  Texas,  1859,  53,  art.  100. 

UH.  Virginia.  When  a  bill  of  exchange 
drawn  or  indorsed  within  this  state  is  pro- 
tested for  non-acceptance  or  non-payment, 
there  shall  be  paid  by  the  party  liable  for 
the  principal  of  such  bill,  in  addition  to  what 
else  he  is  liable  for,  damages  upon  the  prin- 
cipal at  the  rate  of  three  per  cent,  if  the  bill 
be  payable  out  of  Virginia  and  within  the 
Unitea  States ;  at  the  rate  of  ten  per  cent,  if 
the  bill  be  payable  without  the  United  States. 
Code  of  Virginia,  1849,  582,  |  9. 

S9.  Wisconsin,  On  bills  drawn  payable 
without  the  United  States,  damages  are  al- 
lowed at  the  rate  of  five  per  cent.,  with 
interest  on  the  contents  of  the  bill  from  the 
date  of  protest.  These  damages  and  interest 
are  in  niU  of  all  damages,  charges,  and  ex- 
penses. On  bills  drawn  payable  out  of  the 
state  and  in  any  state  or  territory  of  the 
United  States  adjoining  the  state,  damages 
at  the  rate  of  five  per  cent,  are  allowed,  with 
interest  on  the  bill  according  to  its  tenor,  and 
costs  and  charges  of  protest.  On  bills  drawn 
payable  out  of  the  state,  but  within  some 
state  or  territory  of  the  United  States  not 
adjoining  the  state,  the  damages  are  ten  per 
cent.,  with  interest  and  charges  as  last  men- 
tioned. Rev.  Stat,  of  Wise.  1848,  409,  J} 
8-10. 

80«  Carriers.  Upon  a  total  failure  to 
deliver  goods,  the  carrier  is  liable  for  the 
value  of  the  goods  at  their  place  of  destina- 
tion, with  interest,  deducting  the  freight.  12 
Serg.  &  R.  Penn.  186;  8  Johns.  N.  Y.  213; 
10  id,  1;  14  id.  170;  15  id,  24;  14  111.  146; 
24  N.  H.  297;  1  Oal.  108;  10  La.  Ann.  412; 
5  Rich.  So.  0.  462;  9  id.  465;  17  Mass.  62. 
Upon  a  failure  to  take  the  goods  at  all  for 
transportation,  he  is  liable  for  the  difierence 
between  the  value  at  the  place  of  shipment 
and  at  the  place  of  destination,  less  his 
freight;  or,  if  another  conveyance  can  be 
found,  the  difference  between  the  freight 
agreed  on  with  defendant,  and  the  sum.  (if 
greater)  which  the  shipper  would  be  com- 
pelled to  pay  another  carrier.  10  Watts, 
Penn.  418;  4  N.  Y.  340;  1  Abb.  Adm.  119. 
Upon  a  delay  to  deliver  the  goods,  the  plaintiff 
is  entitled  to  an  indemnity  for  his  loss  in- 
curred by  the  delay,  taking  into  account  any 
fall  in  the  market  occurring  between  the 
time  when  the  property  should  have  been  de- 
livered by  the  carrier  and  the  time  when  it 
actually  was.  12  N.  Y.  509 ;  22  Barb.  278. 
But  see  19  Barb.  N.  Y.  36. 

31*  Colliaion.  The  general  principle  fol- 
lowed by  the  courts  of  admiralty  in  cases  of 
collision  between  vessels  is  that  the  damages 
awarded  against  the  offending  vessel  must  be 
sufficient  to  restore  the  other  to  the  condition 
she  was  in  at  the  time  of  the  collision,  if  resto- 
ration is  practicable.    Both  damages  to  vessel 


and  cargo  are  to  be  made  good.  But  by* 
pothetical  and  consequential  damages  are 
excluded.  The  loss  of  the  use  of  the  injured 
vessel  while  undergoing  repairs  is  proper  to 
be  included.  If  the  injured  vessel  is  a  total 
loss,  her  market-value  at  the  time  is  the 
measure  of  damages.  Consult  Abbott,  Adm. 
100;  Olo.  Adm.  188,  246,  388,  444,  605;  13 
How.  106 ;  17  id.  170 ;  2  Wall.  Jr.  C.  C.  52 ; 
6  McLean,  C.  C.  238. 

3*2m  Contracts.  Where  a  contract  pre- 
scribes a  price  to  be  paid,  the  compensation 
recoverable  for  a  partrperformance  will  be 
measured  by  the  contract  price  if  practicable, 
and  not  by  the  actual  value  of  the  services  or 
goods,  etc.  furnished. 

Contracts  for  Land.    Where  a  vendor 
of  real  property  fails  to  convey  according  to 
his  contract,  a  distinction  is  taken,  in  many 
of  the  cases,  growing  out  of  the  motive  of  the 
party  in  default.     If  he  acted  in  good  faith 
and  supposed  he  had  good  title  and  could 
convey,  the  purchaser's  damages  have  been 
limited  to  the  amount  of  his  advance,  if  any 
interest,  and  expenses  of  examining  the  title 
2  W.  Blackst.  1078 ;  10  Bamew.  &  C.  416 
8  C.  B.  133 ;  2  Wend.  N.  Y.  399 ;  4  Den.  N 
Y.  546 ;   6  Barb.  N.  Y.  646 ;  20  N.  Y.  140 
2  Bibb,  Ky.  415 ;  1  Litt.  Ky.  368 ;  9  Md. 
250 ;  11  Penn.  St.  127.     But  in  case  of  a  wil- 
ful or  fraudulent  refusal  to  convey,  the  pur- 
chaser has  been  held  entitled  to  the  value  of 
the  land,  with  interest. '  6  Barnew.  &  C.  31 ; 

1  Exch.  850 ;  6  Wheat  109 :  Hard.  Ky.  41 ; 

2  Bibb,  Ky.  40,  434 ;  9  Leigh,  Va.  111.  See 
21  Me.  484 ;  21  Vt.  77 ;  1  Iowa,  26*;  9  Ala. 
N.  s.  252 ;  12  id.  820 ;  19  id.  184 ;  1  Gill  &  J. 
Md.  440;  11  Ired.  No.  C.  99;  14  B.  Monr. 
Ky.  364. 

When  the  purchaser  refuses  to  perform,  the 
measure  hats  been  held,  in  England,  to  be  the 
difference  between  the  price  lixed  in  the  con<» 
tract  and  the  value  of  the  land  at  the  time 
fixed  for  the  delivery  of  the  deed.  7  Mees.  & 
W.  Exch.  474 ;  17  fiarb.  N.  Y.  260.  But  the 
rule  does  not  appear  to  be  well  settled  in  this 
country.  See  4  Me.  258 ;  21  Wend.  N.  Y. 
467 ;  24  id.  304 ;  2  Den.  N.  Y.  610 ;  18  Vt.  27. 

38*  Eviction.  The  damages  recoverable 
for  an  eviction,  in  an  action  for  breach  of 
covenants  of  seisin  and  warranty  in  a  deed, 
are  the  consideration-money,  interest  thereon, 
and  the  costs,  if  any,  of  defending  the  evic- 
tion, 6  Watts  &  S. ;  in  Arkansas,  1  Ark.  323 ; 
Georgia.  17  Ga.  602 ;  lUinois,  2  111.  310 ;  In- 
diana, 2  Blackf.  Ind.  147 ;  Kentucky,  4  Dan. 
Ky.  253 ;  Mississippi,  31  Miss.  433 ;  ^/#- 
souH,  1  Mo.  552 ;  3  id.  391 ;  19  id.  435 ; 
NoHh  Carolina,  2  Dev.  No.  C.  30;  Neto 
Hampshire,  25  N.  H.  229 ;  30  id.  531 ;  Nev} 
Jersey,  4  Halst.  N.  J.  139;  New  York,  4 
Johns.  N.  Y.  1 :  13  id.  50 ;  13  Barb.  N.  Y. 
267;  Ohio,  3  Ohio,  211 ;  see  8  irf.  49 ;  10  id. 
317;  Pennsylvania  A  J>9X\.  U\ ;  12  Penn.  St. 
372 ;  27  id.  288 ;  South  Carolina,  1  McCord, 
585  ;  2  id.  413 ;  Tennessee,  2  Wheat.  64  ;  8 
Humphr.  Tenn.  647 ;  Virginia,  2  Rand.  Ya. 
132;  2  Leigh,  Va.  451;  11  id.  261;  while 
in  Connecticut^  14  Conn.  245 ;  Louisiana^  13 


MEASON-DUE 


171 


MEDICAL  EVIDENCE 


La.  143 ;  Maine,  12  Me.  1 ;  27  id.  525 ;  Mas- 
9achu9€tt8,  3  Mass.  523 ;  4  id.  108 ;  2  Mete. 
Mass.  518;  9  td.  63;  and  Vermont,  12  Vt. 
481,  it  is  the  value  of  the  land  at  the  time  of 
eviction,  together  with  the  expenses  of  the 
suit,  etc.  See  2  Greenleaf,  £y.  2  264 ;  Sedg- 
wick, Dam.  165  ;  4  Kent,  Comm.  474. 

84*  Inonmbranoea.  On  a  breach  of  a 
covenant  in  a  deed  against  incumbrances, 
the  purchaser  is  entitled  to  recover  his  ex- 
mnses  incurred  in  extinguishing  the  incum- 
biance.  22  Pick.  Mass.  490;  1  Du.  N.  Y. 
331 ;  7  Johns.  N.  Y.  358 ;  13  id.  105 ;  16  id. 
122 ;  34  Me.  422 ;  4  Ind.  130. 

Insurance.  In  cases  of  loss  of  ^^ds 
which  have  been  insured  from  maritime 
dangers,  when  an  adjustment  is  made,  the 
damages  are  settled  by  valuing  the  property, 
not  according  to  prime  cost,  but  at  the  price 
at  which  it  may  be  sold  at  the  time  of  settling 
the  average.  Marshall,  Ins.  b.  1,  o.  14,  s.  2, 
p.  621.    See  Adjustment. 

85.  Sales.  Where  the  seller  of  chattels 
fails  to  perform  his  agreement,  the  measure 
of  damages  is  the  difference  between  the  con- 
tract-price and  the  market-value  of  the  article 
at  the  time  and  place  fixed  for  delivery.  5 
N.  Y.  537 ;  12  id.  41 ;  3  Mich.  55 ;  6  McLean, 
C.  C.  102, 497 ;  4  Tex.  289 ;  12  111.  184.  The 
same  rule  applies  as  to  the  deficiency  where 
there  is  a  part-delivery  only.  16  Q.  B.  941. 
Where,  however,  the  purchaser  has  paid  the 
price  in  advance,  some  of  the  cases,  particu- 
larly in  Enelaod  and  New  York,  allow  the 
highest  market-price  up  to  the  time  of  the 
trial.  Where  the  purcnaser  refuses  to  take 
and  pay  for  the  gooos,  the  seller  may  sell  them 
fairly,  and  charge  the  buyer  with  the  differ- 
ence between  the  contractrprice  and  the  best 
market-price  obtainable  within  a  reasonable 
time  after  the  refusal.  Where  the  goods  are 
delivered  and  received,  but  do  not  correspond 
in  quality  with  a  warranty  given,  the  vendee 
may  recover  the  difference  between  the  value 
uf  the  eoods  delivered  and  the  value  they 
would  have  had  if  they  had  corresponded 
with  the  contract. 

BffEA80N*DT7XL  A  corruption  of  Mai- 
son  de  Dieu. 

BfEDIATE  TOVIBRB.  Those  incident 
to  primary  powers,  given  by  a  principal  to 
his  agent  Tor  example:  the  general  au- 
thority given  to  collect,  receive,  and  pay  debts 
due  by  or  to  the  principal  is  a  primary  power. 
In  oraer  to  accomplish  this,  it  is  frecjuently 
ret^uired  to  settle  accounts,  adjust  disputed 
claims,  resist  those  which  are  unjust^  and 
answer  and  defend. suits:  these  subordinate 
powers  are  sometimes  called  mediate  powers. 
Story,  Ag.  {  58.  See  1  Campb.  43,  note ;  4 
id.  163 ;  6  Serg.  &  R.  Penn.  149. 

MBDIATION.  The  act  of  some  mutual 
friend  of  two  contending  parties,  who  brines 
them  to  agree,  compromise,  or  settle  their  dis- 
putes. Yattel,  Droit  des  Gens,  liv.  2,  c.  18, 
{328. 

MBDD^TOR.  One  who  interposes  be- 
tween two  contending    parties,  with  their 
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consent,  for  the  purpose  of  assisting  them 
in  settling  their  differences.  Sometimes  this 
term  is  applied  to  an  officer  who  is  appointed 
by  a  sovereign  nation  to  promote  the  settle- 
ment of  disputes  between  two  other  nations* 
See  Minister. 

MEDICAL  EVIDENCB.  Testimony 
eiven  by  physicians  or  surgeons  in  their  pro- 
fessional capacity  as  experts,  or  derived  from 
the  statements  of  writers  of  inedical  or  sur- 
gical works. 

This  kind  of  evidence  was  first  recognised  by 
Charles  V.  of  Germany,  and  incorporated  in  the 
'*  Caroline  Code,"  framed  at  Ratisbon  in  1532, 
wherein  it  was  ordained  that  the  opinion  of  medi- 
cal men — at  first  surgeons  Aly — should  be  received 
in  cases  of  death  by  violent  or  unnatural  means, 
when  suspicion  existed  of  a  criminal  agency.  The 
publication  of  this  code  encouraged  the  members 
of  the  medical  profession  to  renewed  activity,  tend- 
ing greatly  to  advance  their  sciences  and  the  cause 
of  justice  generally.  Many  books  soon  appeared 
on  the  subject  of  medical  jurisprudence,  and  the 
importance  of  medical  evidence  was  more  fully 
understood.     Elwell,  Malp.  A  Med.  £v.  285. 

2*  The  evidence  of  the  medical  witness  is 
strictly  that  of  an  expert.  Elwcll,  Malp.  & 
Med.  tv.  275 ;  10  How.  Pract.  N.  Y.  £89  ;  2 
Conn.  614;  1  Chandl.  Wise.  178;  2  Ohio, 
452 ;  27  N.  H.  157  ;  17  Wend.*  N.  Y.  136 ;  4 
Den.  N.  Y.  311 ;  7  Cush.  Mass.  219 ;  1  Phil- 

IS,  £v.  780 ;   Smith,  Lead.  Cases. 

'he  professional  witness  should  not  be 
perniitted  to  make  up  an  opinion  to  be  given 
in  evidence  from  what  other  witnesses  say  of 
the  facts  in  the  case ;  because  under  such  cir- 
cumstances he  takes  the  place  of  the  jury  as 
to  the  credibility  of  the  witness,  and  in  that 
case  he  also  determines  what  part  of  the  tes- 
timony of  other  witnesses  properly  applies  to 
the  case, — a  duty  that  belongs  to  the  court.  In 
the  case  of  Rogers,  7  Mete.  Mass.  505,  C.  J. 
Shaw  presiding,  the  court  held:  **If  the 
symptoms  and  indications  testified  to  by  othez 
witnesses  are  proved,  and  if  the  jury  are  sa- 
tisfied of  the  truth  of  them,  whether  in  his 
[the  witness's]  opinion  the  party  was  insane, 
and  what  the  nature  and  character  of  that 
insanity;  and  what  state  did  they  indicate, 
and  what  he  would  expect  would  be  the  con- 
duct of  such  a  person  in  any  supposed  cir- 
cumstance." Under  this  ruling  the  medical 
witness  passes  upon  the  condition  of  the  per- 
son whose  condition  is  at  issue.  To  do  it 
correctly,  he  must  hear  all  the  evidence  that 
the  jury  bears ;  he  must  judge  as  to  the  rele- 
vance of  the  evidence  of  others,  and  make  an 
application  of  the  facts  that  legally  and  pro- 
perly bear  upon  the  case  to  it,  and  reject  all 
others:  in  short,  he  is  judge  and  jury  in  the 
case.  Since  the  trial  of  Rogers,  a  different 
rule  has  been  adopted  by  the  courts  in  Massa- 
chusetts. In  the  case  of  the  United  States  vs, 
McGlue,  reported  in  1  Curt  C.  C,  Mr.  Jus- 
tice Curtis  instructed  the  lury  that  medical 
experts  "  were  not  allowed  to  give  opinions 
in  the  case.    It  is  not  the  province  of  the  ex* 

Sert  to  draw  inferences  of  fact  from  the  evi- 
ence,  but  simply  to  disclose  his  opinion  on 
a  known  or  hypothetical  state  of  facts ;  and, 
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therefore,  the  counsel  on  each  side  have  put 
to  Uie  physicians  such  states  of  fact  as  tney 
deem  warranted  bj  the  evidence,  and  have 
taken  their  opinions  thereon.  If  you  con- 
sider any  of  these  states  of  fact  put  to  the 
medical  witness  are  proved,  then  the  opinions 
thereon  are  admissible  to  be  weighed  by  you ; 
otherwise  their  opinions  are  not  applicable  to 
the  case."  In  tne  McNaughten  Case,  10 
Clark  &  F.  Hou.  L.  210,  the  twelve  judges 
held  in  the  same  way.  The  attention  of  the 
witness  being  called  to  a  definite  state  of 
facts  constituting  a  hypothetical  case,  his 
opinion  is  then  unembarrassed  by  any  colla- 
teral questions  or  considerations,  and  the 
jury,  under  the  instnictions  of  the  court,  de- 
termines how  far  the  facts  sustain  the  hypo- 
thetical case,  and,  consequently,  how  far  the 
opinion  of  the  witness  applies  to  the  case  un- 
der investigation.  See  Elwell,  Malp.  &  Med. 
Ev.  311. 

8«  The  medical  witness  is  not  a  privileged 
witness.  A  difference  of  opinion  has  existed 
among  medico-legal  writers,  and  perhaps  still 
exists.  Fonblanque,  a  distinguisned  English 
barrister,  holds  that  when  the  ends  of  justice 
absolutely  require  the  disclosure,  a  medical 
witness  18  not  only  bound  but  compellable 
to  eive  evidence  on  all  matters  that  will  en- 
lighten the  case ;  and  in  the  important  case 
of  the  Duchess  of  Kingston,  Lord  Mansfield 
said,  **  Id  a  court  of  justice  medical  men  are 
bound  to  divulge  secrets  when  required  to  do 
so.  If  a  medical  man  was  voluntarily  to  re- 
veal these  secrets,  to  be  sure  he  would  be 
guilty  of  a  breach  of  honor  and  of  great  in- 
iscretion ;  but  to  give  that  information, 
which,  by  the  law  of  the  land,  he  is  bound  to 
do,  will  never  be  imputed  to  him  as  an^  in- 
discretion whatever."  In  this  case  Sir  C. 
Hawkins,  who  had  attended  the  duchess  as 
medical  man,  was  compelled  to  disclose  what 
had  been  committed  to  him  in  confidence. 
While  this  is  the  common-law  rule,  the  states 
of  New  York,  Missouri,  Wisconsin,  Iowa, 
Indiana,  Michigan,  and  perhaps  some  others, 
have  enacted  statutory  provisions  relieving 
the  physician  from  the  obligation  of  the 
common-law  rule  to  reveal  professional  secrets. 
The  language  used  in  the  statutes  generally 
is,  **  No  person  duly  authorized  to  practise 
physic  or  surgery  shall  be  allowed  to  disclose 
any  information  which  he  may  have  acquired 
in  attending  a  patient  in  a  professional  cha- 
racter, and  which  information  was  necessary 
to  enable  him  to  prescribe  for  such  patient  as 
a  physician,  or  to  do  any  act  for  him  as  a 
Burgeon."  Under  this  statute,  in  New  York 
it  has  been  held  that  when  a  physician  was 
consulted  by  the  defendant  in  an  action  on 
the  case  for  seduction,  as  to  the  means  of  pro- 
ducing abortion,  he  cannot  claim  the  protec- 
tion of  the  statute,  not  being  privileged.  21 
Wend.  N.  Y.  79 ;  Elwell,  Malp.  &  Med.  Ev. 
320. 

4«  Medical  books  are  not  received  in  evi- 
dence. They  are  subject  to  the  same  rule 
that  applies  to  scientific  and  other  profes- 
Bional  oooks.    Even  the  elementary  works  on 


law  are  not  admissible  in  evidence  as  to  what 
the  law  is.  5  Carr.  &  P.  73 ;  2  Carr.  &  K. 
270.  In  the  case  of  Commonwealth  vs.  Wil- 
son, 1  Gray,  338,  Shfiw,  J.  C,  said,  ** Facts 
or  opinions  on  the  subject  of  insanity,  as  on 
any  other  subject,  cannot  be  laid  before  the 
jury  except  by  the  testimony  under  oath  of 
persons  sxilled  in  such  matter.  Whether 
stated  in  the  language  of  the  court  or  of  the 
counsel  in  a  former  case,  or  cited  from  works 
of  legal  or  medical  writers,  they  are  still 
statements  of  facts,  and  must  be  proved  on 
oath.  The  opinion  of  a  lawyer  on  such  a 
question  of  fact  is  entitled  to  no  more  weight 
Uian  that  of  any  other  person  not  an  e^ert. 
The  principles  governing  the  admissibimy  of 
such  evidence  have  been  fullv  considered  by 
this  court  since  the  trial  of  Kogers ;  and  the 
more  recent  English  authorities  are  against 
the  admission  ot  such  evidence."  6  Carr.  ft 
P.  586;  Elwell,  Malp.  &  Med.  Ev.  332. 

MEDICAL  JURISPRUDENCR  That 

science  which  applies  the  principles  and  prac- 
tice of  medicine  to  the  elucidation  and  settle- 
ment of  doubtful  questions  which  arise  in 
courts  of  laws. 

2«  These  questions  are  properly  embraced 
in  five  different  classes : 

The  Jirst  includes  questions  arising  out 
of  the  relations  of  sex:  as,  impotence  and 
sterility,  hermaphroditism,  rape,  pregnancy, 
legitimacy,  delivery. 

The  aecondy  injuries  inflicted  upon  the 
living  organisation :  as,  infanticide,  wounds, 
poisons,  persons  found  .dead. 

The  ikirdf  those  arising  out  of  disqualify- 
ing diseases :  as,  the  difierent  forms  of  mental 
alienation. 

The  fourth,  those  arising  out  of  deoeptiTe 
practices :  as,  feigned  diseases. 

The  Jifth  is  made  up  of  miscellaneooB 
questions:  as,  age,  identity,  presumption  of 
seniorship,  life  assurance,  and  medical  eri- 
dence. 

8*  Independent  of  works  on  several  of  the 
particular  subjects  above  mentioned,  the  fol- 
lowing are  those,  English  and  American, 
which  can  be  the  most  profitably  consulted : 

Male's  Medical  Jurisprudence,  1  vol.* 
Smith,  Dr.  John  Gordon,  Principles  of  Fo- 
rensic Medicine,  1  vol. 
Paris  &  Fonblanque's  Medical  Jurisprudence, 

3  vols. 
Chitty's  Medical  Jurisprudence,  1  vol. 
Ryan's  Medical  Jurisprudence,  1  vol. 
Taylor's  Medical  Jurimrudence,  1  vol. 
Quy's  Principles  of  Forensic  Medicine,    1 

vol. 
Dean's  Principles  of  Medical  Jurisprudence, 

1vol. 
Beck's  Elements  of  Medical  Jurisprudence, 

2  vols. 
Wharton  &  Stille's  Medical  Jurisprudence, 

1  vol. 
Ray's  Medical  Jurisprudence  of  Insanity,  1 

vol. 
Elwell's  Malpractice  and  Medical  Evidence, 

1vol. 
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The  French  writers  are  numerous :  Briand, 
Biessy,  Esquirol,  Georget,  Falret,  Trebuchet, 
Marc,  and  others,  have  written  treatises  or 

fnblished  papers  on  this  subject ;  the  learned 
oder6  published  a  work  entitlcNi  **  Les  Lois 
eclair6es  par  les  Seiencesjphysiques,  ou  Traits 
de  M6decine  locale  et  d'llygi&ne  publique ;" 
the  "Annale  d  Ilvgi^ne  et  de  M6decine  le- 
gale" is  one  of  the  most  valued  works  on 
Siis  subject.  Amon^  the  Germans  may  be 
found  Rose's  Manual  on  Medico-Legal  Dis- 
section, Metzgcr's  Principles  of  Legal  Medi- 
cine, and  others.  The  reader  is  referred  for 
a  list  of  authors  and  their  works  on  Medical 
Jarisprudence  to  Dupin,  Profession  d'Avocat, 
torn.  li.  p.  343,  art.  1617  to  1636  bis.  For  a 
history  of  the  rise  and  progress  of  Medical 
Jarisprudence,  see  Traill,  Med.  Jar.  13. 

MBDICINE-CHEBT.  A  box  contain- 
ing an  assortment  of  medicines. 

Statatory  provisions  in  the  United  States 
require  all  vessels  above  a  certain  size  to 
keep  a  medicine-chest.  1  Story,  U.  S.  Laws, 
106 :  2  id.  971. 

MBDIBTATIS  LINOU^I  (Lat.  half- 
tongue).  A  term  denoting  that  a  jury  is  to 
be  composed  of  persons  one-half  of  whom 
speak  the  Englisn  and  one-half  a  foreign 
language.     See  Jurt. 

MEItAlVCHOLIA.  In  Medical  Jnzia- 
pmdenoe.  A  name  given  by  the  ancients 
to  a  species  of  partial  intellectual  mania,  now 
more  generally  known  by  the  name  of  mono- 
mania. It  bore  this  name  because  it  was 
sapposed  to  be  always  attended  by  dejection 
of  mind  and  gloomy  ideas.     See  Mania. 

MBUORATIONB.     In  Sootoh  Law. 

Improvements  of  an  estate,  other  than  mere 
repairs;  betterments.     1  Bell,  Comm.  73. 

MBIilUS  INQUIRENDUM  VEL 
XNQUIRENDO.  In  Old  English  Prac- 
tice. A  writ  which  in  certain  cases  issued 
after  an  imperfect  inquisition  returned  on  a 
capias  uUigahim  in  outlawry.  This  melius 
inquirendum  commanded  the  sheriff  to  sum- 
mon another  inquest  in  order  that  the  value, 
etc.  of  lands,  etc.  might  be  better  or  more 
correctly  ascertained. 

MEMBER.  A  limb  of  the  body  useful 
in  self-defence.  Membrum  est  pars  corporis 
habens  destinaium  operaiionem  in  c^rpwe. 
Coke,  Litt.  126  a. 

An  individual  who  belongs  to  a  firm,  part- 
nership, company,  or  corporation.  See  CoRr 
roKATiON;  Fartnebship. 

One  who  belongs  to  a  legislative  body,  or 
other  branch  of  the  government :  as,  a  mem- 
ber of  the  house  of  representatives ;  a  mem- 
ber of  the  court. 

MBBCBER  OF  CONORE88.  A  mem- 
ber of  the  senate  or  house  of  representatives 
of  the  United  S^tes. 

MEMBERS.  In  Engllah  I«aw.  Places 
where  a  custom-house  has  been  kept  of  old 
time,  with  officers  or  deputies  in  attendance ; 
and  they  are  lawful  places  of  exportation  or 
importaiion.    1  Chit<y,  Comm.  Law,  726. 


MEMBRANA  (Lat.).  In  Civil  and  Old 
English  Law.  Parchment ;  a  skin  of  parch- 
ment. Yocab.  Jur.  Utr. ;  DuCange.  The 
English  rolls  were  composed  of  several  skins, 
sometimes  as  many  as  forty-seven.  Hale, 
Hist.  Comm.  Law,  17. 

MEMORANDUM  (Lat.  from  memcrare^ 
to  remember).  An  informal  instrument  re- 
cording some  fact  or  agreement:  so  called 
from  Its  beginning,  when  it  was  made  in 
Latin.  It  is  sometimes  commenced  with  this 
word  though  written  in  English :  as,  "Mem<j- 
randum,  that  it  is  agreed ;"  or  it  is  headed 
with  the  words,  Be  it  remembered  that,  etc. 
The  term  memorandum  is  also  applied  to  the 
cause  of  an  inntrument. 

In-Engliah  Practice.  The  commence- 
ment of  a  record  in  king's  bench,  now  written 
in  English,  "  Be  it  remembered,"  and  which 
gives  name  to  the  whole  clause. 

It  is  only  used  in  proceedings  by  bill,  and  not  iir 
proceedings  by  original,  and  was  introduced  to  coll 
attention  to  what  was  considered  the  bye-ba8ine^s 
of  the  court.  2  Tidd,  Praot  776.  Memorandum 
is  applied,  also,  to  other  forms  and  documents  in 
Englinh  practice:  t.g,  memorandvm  in  erroTf  a 
document  alleging  error  in  fact  and  accompanied 
by  an  affidavit  of  such  matter  of  fact.  16  A  1<^ 
Vict.  0.  70,  2  168.  Also,  a  memorandum  of  appear* 
QHce,  etc.,  in  the  general  sense  of  an  informal  in- 
strument, recording  some  fact  or  agreemenL 

A  writing  required  by  the  Statute  of  Frauds. 
Vide  **Note  or  memwandum," 

In  Insurance.  A  clause  in  a  policy  limit* 
ing  the  liability  of  the  insurer. 

3*  Policies  of  insurance  on  risks  of  trans* 
portation  bv  water  generally  contain  excep- 
tions of  all  liability  from  loss  on  certain 
articles  other  than  total,  or  for  contributions 
for  general  average;  and  for  liability  for 
particular  average  on  certain  other  articles 
supposed  to  be  perishable  or  specially  liable 
to  oamage,  under  specified  rates  on  each, 
varying  from  three  per  cent,  to  twenty,  and 
for  any  loss  whatever  under  three  or  five 
per  cent.  Some  seventy  or  eighty  articles 
are  subject  to  these  exceptions  of  particular 
average  in  the  divers  forms  of  policy  in 
use  in  different  places.  1  Phillips,  Ins.  ] 
54,  n.  These  exceptions  were  formerly  intro- 
duced under  a  "  memorandum,"  or  "  N.  B.," 
and  hence  have  been  called  "memorandum 
articles,'^  and  the  body  of  exceptions  tlie 
"memorandum."  The  list  of  articles  and 
rates  of  exceptions  vary  much  in  different 
places,  and  from  time  to  time  at  the  same 
place.     19  N.  Y.  272. 

8.  The  construction  of  these  exceptions 
has  been  a  pregnant  subject  in  iurispruaence. 
2  Phillips,  Ins.  c.  xviii.;  Marshall,  Ins.  240; 

1  Stark.  436 ;  3  Campb.  429 ;  Park,  Ins.  177; 
4  Maule  A  S.  503 ;  5  id.  47 ;  1  Ball  &  B.  Cb. 
Ir.  358 ;  3  Bamew.  &  Ad.  20 ;  5  u?.  225 ; 
4  Bamew.  &  C.  736 ;  7  id.  219 ;  8  Bingh. 
458 ;  16  Eng.  L.  &  £q.  461 ;  1  Bingh.  n.  c. 
526;  2  id.  383;  3  id.  266;  3  Pick.  Mass. 
46 ;  3  Penn.  St.  1550 ;  4  Term,  783 ;  7  id. 
210 ;  5  Bos.  &  P.  213 ;   7  Johns.  N.  Y.  385 ; 

2  Johns.  Caa.  N.  Y.  246;  7  Cow.  N.  Y.  202| 
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5  Mart.  La.  n.  s.  289 ;  2  Sainn.  C.  C.  366 ;  3 
id,  221 ;  16  Me.  207;  31  id.  455 ;  1  Wheat. 
219 ;  6  Mass.  465 ;  15  East,  559 ;  9  Gill  &  J. 
Md.  337 ;  7  Cranch,  415 ;  8  id.  84 ;  1  Stor. 
C.  C.  463 ;  Stevens,  Av.  p.  214 ;  Benecke, 
Av.  by  Phill.  402 ;  3  Conn.  357 ;  19  N.  Y.  272. 

MEMORANDUM  CHECK.     It  is  not 

nnu8ual  aiiiung  merchants,  when  one  makes 
a  temporary  loan  to  another,  to  give  the 
lender  a  check  on  a  bank,  with  the  express 
or  implied  agreement  that  it  shall  be  re- 
deemed by  the  maker  himself,  and  that  it 
shall  not  be  presented  at  the  bank  for  pay- 
ment :  such  understanding  being  denoted  by 
the  word  memorandum  upon  it.  If  passed  to 
a  third  person,  it  will  be  valid  in  his  hands 
like  any  other  check.  4  Bu.  N.  Y.  122;  11 
Paige,  Ch.  N.  Y.  612. 

MEMORIAL.  A  petition  or  representa- 
tion made  by  one  or  more  individuals  to  a 
legislative  or  other  body.  When  such  in- 
strument is  addressed  to  a  court,  it  is  called 
a  petition. 

MEMOR7.  Understanding;  a  capacity 
to  make  contracts,  a  will,  or  to  commit  a 
crime,  so  far  as  intention  is  necessary. 

Memory  is  sometimes  employed  to  express  the 
eapacity  of  the  understanding,  and  sometimes  its 
power:  when  we  speak  of  a  retentiye  memory,  we 
use  it  in  the  former  sense ;  when  of  a  ready  memory, 
in  the  latter.     Shelford,  Lnn.  Intr.  29,  30. 

The  reputation,  good  or  bad,  which  a  man 
leaves  at  nis  death. 

This  memory,  when  good,  is  bighly  prized  by 
the*' relations  of  the  deceased;  and  it  is  therefore 
libellous  to  throw  a  shade  over  the  memory  of  the 
dead,  when  the  writing  has  a  tendency  to  create  a 
breach  of  the  peace,  by  inciting  the  friends  and 
relations  of  the  deceased  to  avenge  the  insult 
offered  to  the  family.  4  Term,  126;  5  Coke,  125; 
Hawkins,  PI.  Cr.  b.  1,  e.  73,  s.  1. 

MEMOR7,  TIME  OF.  According  to 
the  English  common  law,  which  has  been 
altered  by  2  &  3  Will.  IV.  c.  71,  the  time  of 
memory  commenced  from  the  reign  of  Richard 
the  First,  a.  d.  1189.  2  Blackstone,  Comm. 
31. 

But  proof  of  a  regular  usage  for  twenty 
years,  not  explained  or  contradicted,  is  evi- 
dence upon  which  many  public  and  private 
rights  are  held,  and  sufficient  for  a  jury  in 
finding  the  cziRtenco  of  an  immemorial  cus- 
tom or  prescription.  2  Saund.  175  a,  d; 
Peake,  £v.  336 ;  2  Price,  Exch.  450 ;  4  id. 
198. 

MENACE.  A  threat;  a  declaration  of 
an  intention  to  cause  evil  to  happen  to  an- 
other. 

When  menaces  to  do  an  injury  to  another 
have  been  made,  the  party  making  them  may, 
in  general,  be  held  to  bafl  to  keep  the  peace ; 
and  when  followed  by  any  inconvenience  or 
loss,  the  injured  party  has  a  civil  action 
again ftt  the  wrong-doer.  Oomyns,  Dig.  Bai- 
tery  (D);  Viner,  Abr.;  Bacon,  Abr.  ^j?.¥ati//; 
Coke,  Litt.  161  a,  162  6,  253  6;  2  Lutw. 
1428. 

MENIAL.    This  term  is  applied  to  ser- 


vants who  live  under  their  master's  roof. 
See  Stat.  2  Hen.  IV.  c.  21. 

MENS  A  f  Lat.).  An  obsolete  term,  com- 
prehending all  goods  and  necessaries  for  live- 
lihoods. 

MEN 8 A  ET  THORO.  See  Separa- 
tion A  Mensa  £T  TnoRO. 

MERCANTILE  LAW.  That  branch 
of  law  which  defines  and  enforces  the  rights, 
duties,  and  liabilities  arising  out  of  mercan- 
tile transactions  and  relations.  As  to  the 
origin  of  this  branch  of  law,  see  Law  Mer- 
chant ;  and  for  its  various  principles,  consult 
the  articles  upon  the  various  classes  of  com- 
mercial property,  relations,  and  transactions. 

MERCATXTM  (Lat.).  A  market.    Du- 

Cange.    A  contract  of  sale.  Id.   Supplies  for 

an  army  (comm^a^tM).    Id.  See  Bracton,  56 ; 
Fleta,  1.  4,  c.  28,  {?  13,  14. 

MERCEN-LAOE.  The  law  of  the  Mer- 
cians. One  of  the  three  principal  systems  of 
laws  which  prevailed  in  England  about  the 
beginning  of  the  eleventh  centurv.  It  was 
observed  in  many  of  the  midland  counties, 
and  those  bordering  on  the  principality  of 
Wales.     1  Blackstone,  Comm.  65. 

MERCES(Lat).  InClTULaw.  Reward 
of  labor  in  money  or  other  things.  As  dis- 
tinguished from  pensiSf  it  means  the  rent  of 
farms  (prcedia  rusiici).    Calvinus,  Lex. 

MERCHANDISE  (Lat.  merx).  A  term 
including  all  those  things  which  merchants 
sell,  either  wholesale  or  retail :  as,  dry  goods, 
hardware,  groceries,  drugs,  etc.  It  is  usually 
applied  to  personal  chattels  onlv,  and  US 
those  which  are  not  required  for  rood  or  im- 
mediate support,  but  such  as  remain  after 
having  been  used,  or  which  are  used  only  by 
a  slow  consumption.  See  Pardessus,  n.  8 ; 
Dig.  13.  3.  1 ;  19.  4.  1 ;  60.  16.  66 ;  8  Pet. 
277 ;  6  Wend.  N.  Y.  335. 

Mere  evidences  of  value,  as  bank-bills,  are 
not  merchandise.  "The  fact  that  a  thing  is 
sometimes  bought  and  sold  does  not  make  it 
merchandise.'^  Story,  J.,  2  Stor.  G.  C.  10, 
53,  54.  See  2  Mass.  467 ;  20  Pick.  Mass.  9 ; 
3  Mctc.  Mass.  367 ;  2  Parsons,  Contr.  331, 
note  w. 

MERCHANT  (Lat.  mercator,  nterx).  A 
man  who  traffics  or  carries  on  trade  with  fo- 
reign countries,  or  who  exports  and  imports 
goods  and  sells  them  by  wholesale.  Webster, 
Diet.;  Lex  Mercatoria,  23.  These  are  known 
by  the  name  of  shipping-merchants.  See 
Comyns,  Dig.  Merchant  (A) ;  Dy.  279  b; 
Bacon,  Abr.  Merchant. 

One  whose  business  it  is  to  buy  and  sell 
merchandise :  this  applies  to  all  persons  who 
habitually  trade  in  merchandise.  1  Watte  & 
S.  Penn.  4C9 ;  2  Salk.  445. 

Merchants,  in  the  Statute  of  Limitations, 
means  not  merely  those  tradinr  beyond  sea, 
as  formerly  held,  1  Chanc.  Cas.  152 ;  1  Watts 
&  S.  Penn.  469;  but  whether  it  includes  com- 
mon retail  tradesmen,  qucere,  1  Mod.  238;  4 
Scott,  N.  R.  819 ;  2  Parsons,  Contr.  369,  370. 
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See,  also,  5  Cranch,  15 ;  6  Pet  151 ;  12  id,  300 ; 
5  Mas.  G.  G.  505. 

According  to  an  old  authority,  there  are 
four  species  of  merchants:  namely,  merchant 
adventurers,  merchants  dormant,  merchant 
travellers,  and  merchant  residents.  2  Brownl. 
99.  See,  generally,  9  Salk.  445  ;  Bacon,  Abr.; 
Comyns,  Dig. ;  1  Sharswood,  Blackst.  Comm. 
75,  260 ;  1  Pardessus,  Droit  Gomm.  n.  78 ;  2 
Show.  326 ;   Bracton,  334. 

MERCHANTMAN.  A  ship  or  vessel 
employed  in  the  merchant-service. 

MERCT'  (Law  Fr.  merci;  Lat.  miserU 
eordia). 

In  Practice.  The  arbitrament  of  the 
king  or  judge  in  punishing  ofiences  not  di- 
rectly censured  by  law.  S  Hen.  YI.  c.  2; 
Jacob,  Law  Diet.  So,  to  be  in  mercy,  nigni- 
fies  to  be  liable  to  punishment  at  the  discre- 
tion of  the  judge. 

In  Criminal  Law.  The  total  or  partial 
remission  of  apuuishment  to  which  a  convict 
is  subject.  Wtien  the  whole  punishment  is 
remitted,  it  is  called  a  pardon  ;  when  only  a 
part  of  the  punishment  is  remitted,  it  is  fre- 
quently a  conditional  pardon ;  or,  before  sen- 
tence, it  is  called  clemency  or  mercy.  See 
Rutherforth,  Inst.  224 ;  1  Kent,  Gomm.  265 ; 
3  Story,  Gonst.  i  1488. 

As  to  the  construction  of  "  mercy"  in  the 
exception  to  the  Sunday  laws  in  favor  of 
deeds  of  necessity  and  mercy,  see  2  Parsons, 
Contr.  262,  notes. 

MERE  (Fr.).  Mother.  This  word  is  fre- 
quently used,  as,  t»  venire  sa  mh-e,  which  sig- 
nifies a  child  unborn,  or  in  the  womb. 

MRROER.  The  absorption  of  a  thing  of 
lesser  importance  by  a  greater,  wherebj  the 
lesser  ceases  to  exist  but  the  greater  is  not 
increased. 

In  Estates.  When  a  greater  estate  and 
less  coincide  and  meet  in  one  and  the  same 
person,  without  any  intermediate  estate,  the 
less  is  immediately  mereed,  that  is,  sunk  or 
drowned,  in  the  latter.  For  example,  if  there 
be  a  tenant  for  years,  and  the  reversion  in  fee- 
simple  descends  to  or  is  purchased  by  him, 
the  term  of  years  is  merged  in  the  inherit- 
ance, and  no  longer  exists;  but  they  must 
be  to  one  and  the  same  person,  at  one  and  the 
same  time,  in  one  ana  the  same  right.  2 
Blackstone,  Gomm.  177 ;  Latch,  153 ;  Poph. 
166;  6  Madd.  Gh.  119;  1  Johns.  Gh.  N.  Y. 
417 ;  3  id.  53 ;  3  Mass.  172. 

3.  The  estate  in  which  the  mer^r  takes 
place  is  not  enlarged  by  the  accession  of  the 
preceding  estate;  and  the  greater  or  only 
subsisting  estate  continues,  after  the  merger, 
precisely  of  the  same  quantity  and  extent  of 
ownership  as  it  was  before  the  accession  of 
the  estate  which  is  merged,  and  the  lesser 
estate  is  extinguished.  Preston,  Gonv.  7 ; 
Washburn,  Real  Prop.  As  a  general  rule, 
equal  estates  will  not  merge  in  each  other. 

The  merger  is  produced  either  from  the 
meeting  of  an  estate  of  higher  degree  with 
sn  estate  of  inferior   degree,  or  from  the 


meeting  of  the  particular  estate  and  the  im- 
mediate reversion  in  the  same  person.  4 
Kent,  Gomm.  98.  See  Washburn,  Real  Prop. 
Index ;  3  Preston,  Gonv. ;  15  Viner,  Abr.  30l ; 
10  Vt.  293 ;  8  Watts,  Penn.  146. 

In  Criminal  Law.  When  a  man  commits 
a  great  crime  which  includes  a  lesser,  the  lat- 
ter is  merged  in  the  former. 

8.  Murder,  when  committed  by  blows,  ne- 
cessarily includes  an  assault  and  battery ;  a 
battery,  an  assault ;  a  burglary,  when  accom- 
panied with  a  felonious  taking  of  personal 
property,  a  larceny :  in  all  these  and  similar 
cases,  the  lesser  crime  is  merged  in  the 
greater. 

But  when  one  offence  is  of  the  same  char 
racter  with  the  other,  there  is  no  merger:  as, 
in  the  case  of  a  conspiracy  to  commit  a  mis- 
demeanor, and  the  subsequent  ccmmission  of 
the  misdemeanor  in  pursuance  of  the  con- 
spiracy ;  the  two  crimes  being  of  equal  de- 
gree, there  can  be  no  legal  merger.  4  W^end. 
N.  Y.  265. 

Of  Rights.  Rights  are  said  to  be  merged 
when  the  same  person  who  is  bound  to  pay  is 
also  entitled  to  receive.  This  is  more  pro- 
perly called  a  confusion  of  rights,  or  extin- 
guishment. 

4.  When  there  is  a  confusion  of  rights, 
and  the  debtor  and  creditor  become  the  same 
person,  there  can  be  no  right  to  put  in  execu- 
tion ;  but  there  is  an  immediate  merger.  2 
Yes.  Gh.  264.  Example :  a  man  becomes  in- 
debted to  a  woman  in  a  sum  of  money,  and 
afterwards  marries  her;  there  is  immeaiately 
a  confusion  of  rights,  and  the  debt  is  merged 
or  extinguished. 

In  Torts.  Where  a  person  in  committing 
a  felony  also  commits  a  tort  against  a  private 
person,  in  this  case  the  wrong  is  sunk  in 
the  felony,  at  least  until  after  the  felon's  con- 
viction. 

5.  The  old  rule,  that  a  trespass  is  merged 
in  a  felony,  has  sometimes  been  supposed  to 
mean  that  there  is  no  redress  by  civil  action 
for  an  injury  which  amounts  to  a  felony.  But 
it  is  now  established  that  the  defendant  is 
liable  to  the  party  injured  either  after  his 
conviction.  Latch,  144 ;  Noy,  82 ;  W.  Jones, 
147;  Styles,  346;  1  Mod.  282;  1  Hale,  PI. 
Gr.  546,  or  acquittal.  12  East,  409 ;  1  Tayl. 
No.  G.  58  ;  2  Hayw.  No.  G.  108.  If  the  civil 
action  be  commenced  before,  the  plaintiff  will 
be  nonsuited.  Yelv.  90  a,  n.  See  Hammond, 
Nisi  P.  63  ;  Kel.  4{? :  Gas.  Urnp.  Havdw.  350; 
Lofft,  88  ;  2  Term,  750 ;  3  Me.  458.  Butler, 
J.,  says  this  doctrine  is  not  extended  beyond 
actions  of  trespass  or  tort.  4  Term,  333.  See, 
also,  1  H.  Blackst.  583,  588,  694;  15  Mass. 
78,  330 ;  1  Gray,  Mass.  83,  100. 

6.  The  Revised  Statutes  of  New  York,  pt. 
3,  c.  4, 1. 1, 8.  2,  direct  that  the  right  of  action 
of  any  person  injured  by  any  lelony  shall 
not,  in  any  case,  be  merged  in  such  felony,  or 
be  in  any  manner  affected  thereby.  In  Ken- 
tucky, Pr.  Dec.  203,  New  Hampshire,  6  N. 
H.  454,  and  Massachusetts,  1  Gray,  Mass.  83, 
100,  the  owner  of  stolen  goods  may  imme- 
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diately  pursue  his  ciyil  remedy.  See,  gene- 
rally, 1  Ala.  8 ;  2  i^.  70 ;  15  Mass.  336 ;  1 
Gray,  Mass.  83,  100;  1  Cose,  N.  J.  115;  4 
Ohio,  376 ;  4  N.  H.  239 ;  1  Miles,  Penn.  312; 
6  Rand.  Ya.  223 ;  I  Const.  So.  C.  231 ;  2  Root, 
Conn.  90. 

MERITS.  A  word  used  principally  in 
matters  of  defence. 

A  defence  upon  the  merits  is  one  that  rests 
upon  the  justice  of  the  cause,  and  not  upon 
technical  jsp-ounds  only :  there  is,  therefore,  a 
difference  Detween  a  good  defence,  which  may 
be  technical  or  not,  and  a  defence  on  the 
merits.  5  Bamew.  &  Aid.  703 ;  1  Ashm.  Penn. 
4;  3  Johns.  N.  Y.  245,  449 ;  4iV/.  486;  bid. 
360,  536 ;  6  trf.  131 ;  2  Cow.  N.  Y.  281 ;  7 
id.  514;  6  Wend.  N.  Y.  511. 

M£RTON,  8TATXTTB  OF.  An  an- 
cient English  ordnance  or  statute,  20  Hen. 
III.  (1253),  which  took  its  name  from  the 
place  in  the  county  of  Surrey  where  parlia- 
ment sat  when  it  was  enacted.  2  Inst.  79; 
Barrington,  Stat.  41,  46 ;  Ilale,  Hist.  Comm. 
Law,  9,  10,  18. 

MEBCROT'ANT.  Used  in  our  ancient 
books.     An  unbelieyer. 

MESH.  An  ancient  word  used  to  signify 
house,  probably  from  the  French  tnaison.  It 
is  said  that  by  this  word  the  buildings,  curti- 
lage, orchards,  and  gardens  will  pass.  Coke, 
Litt.  56. 

MB8NB.  Intermediate ;  the  middle  be* 
tween  two  extremes ;  that  part  between  the 
oommencement  and  the  ena,  as  it  relates  to 
time. 

Hence  the  profits  which  a  man  reeeiTes  between 
disseisin  and  recovery  of  lands  are  called  metie 
profiti.  Process  which  is  issued  in  a  suit  between 
the  original  and  final  proccM  is  called  me§n€  pro- 
cnt. 

In  England,  the  word  mesne  also  applies  to  a 
dignity:  thuse  persons  who  hold  lordships  or 
manors  of  some  superior  who  is  called  lord  para- 
mount, and  grant  the  same  to  inferior  persons,  are 
oalled  mesne  lords. 

MZ28NB  LORD.  A  middle  or  interme- 
diate lord.  2  Sharswood,  Biackst.  Comm.  59 ; 
1  Stephen,  Comm.  168,  174.    See  Mesnk. 

MBSNB  PROCBS8.  InPraotioe.   All 

writs  necessary  to  a  suit  between  its  begin- 
ning and  end,  that  is,  between  primary  pro- 
cess or  summons  and  final  process,  or  execu- 
tion, whether  for  the  plaintiff,  against  the 
defendant,  or  for  either  against  any  party 
whose  presence  is  necessary  to  the  suit.  For 
example,  the  capias  on  mesne  process  or  ad 
respondendum  is  issued  after  a  writ  of  sum- 
mons, and  before  execution.  3  Sharswood, 
Biackst.  Comm.  279 ;  3  Stephen,  Comm.  564; 
1  Tidd,  Pract.  243;  Finch,  Law,  b.  4,  c.  43. 
Proceedings  are  now  usually  begun  with  a 
capias,  so  that  what  was  formerly  mesne  is 
now  primary. 

MESNE  PROFITS.  The  value  of  the 
premises,  recovered  in  ejectment,  durine  the 
time  that  the  leaser  of  the  plaintiff  has  been 
illegally  kept  out  of  the  possession  of  his 
estate  by  the  defendant:  such  are  properly 


recovered  by  an  action  of  trespass,  quart  clou- 
sum  f regit ^  after  a  recovery  in  ejectment.  1 1 
Serg.  k  K.  Penn.  55;  Bacon,  Abr.  IjjectmetU 
(H);  3  Blackstone,  Comm.  205. 

%•  As  a  general  rule,  the  plaintiff  is  en- 
titled to  recover  for  such  time  as  he  can  prove 
the  defendant  to  have  been  in  possession,  pro- 
vided he  does  not  go  back  beyond  six  years ; 
for  in  that  case  the  ddendant  may  plead  tlie 
statute  of  limitations.  3  Yeates,  renn.  13; 
Bouvier,  Nisi  P.  88. 

The  value  of  improvements  made  by  the 
defendant  may  be  set  off  against  a  claim  for 
mesne  profits;  but  profits  before  the  demise 
laid  should  be  first  deducted  fn  m  the  value 
of  the  improvements.  2  Wash.  C.  C.  165. 
See,  generally,  Waphburn,  Real  Prop. ;  Baccn, 
Abr.  lyeciment  (H) ;  Woodiall,  Landl.  &  T. 
ch.  14,  s.  3;  2  Sellon,  Pract.  UO;  Ftn- 
blanque,  £q.  Index;  2  Phillipps,  £v.  208; 
Adams,  £j.  13  ;  Dane,  Abr.  Index ;  Powell, 
Mortg.  Index;   Bouvier,  Inst.  Index. 

MESNE,  WRIT  OF.  The  name  of  an 
ancient  writ,  which  lies  when  the  lord  para- 
mount distrains  on  the  tenant  paravail :  the 
latter  Bhall  have  a  writ  of  mesne  against  the 
lord  who  is  mesne.  Fitxherbert,  Mat.  Brev. 
316. 

MESS  BRIEF.    In  Danish  Law.     A 

certificate  of  admeasurement  granted  by  com- 
petent authority  at  home-port  of  vesael.  Ja« 
oobsen,  Sea-Laws,  50. 

MESSENGER.  A  person  appointed  to 
perform  certain  duties,  generally  of  a  minis- 
terial character. 

The  officer  who  takes  possession  of  an  in* 
solvent  or  bankrupt  estate  for  the  judge,  com- 
missioner, or  other  such  officer. 

MESSUAGE.  A  term  used  in  convey- 
ancing, and  nearly  synonymous  with  dwell- 
ing-house. A  grant  of  a  messuage  with  the 
appurtenances  will  not  only  pass  a  house, 
but  all  the  buildings  attached  or  belonging  to 
it,  as  also  its  curtilage,  garden,  and  orchard, 
together  with  the  close  on  which  the  house  is 
built.  Coke,  Litt.  5  6;  2  Saund.  400;  Ham- 
mond, Nisi  P.  189;  4  Cruise,  Dig.  321;  2 
Term,  502;  4  Blackf.  Ind.  331.  But  see  the 
cases  cited  in  9  Bamew.  &  C.  681.  This  term, 
it  is  said,  includes  a  church.  11  Coke,  26;  2 
Esp.  Cas.  528;  1  Salk.  256;  8  Bamew.  A  C. 
25.  And  see  3  Wils.  141 ;  2  W.  Biackst.  726; 
4  Mees.  &  W.  Exch.  567 ;  2  Bindi.  n.  c.  617 ; 
1  Saund.  6 ;  2  Washburn,  Real  Prop. 

METES  AND  BOUNDS.  The  bound- 
ary-lines of  land,  with  their  terminal  points 
and  angles.  Courses  and  distances  control, 
unless  there  is  matter  of  more  certain  de- 
scription, e.g.  natural  monuments.  42  Me. 
209.  A  joint  tenant  cannot  convey  bv  metes 
and  bounds.  1  Billiard,  Real  Prop.  582.  See 

BoUNnART. 

METHOD.  The  mode  of  operating,  or  the 
means  of  attaining  an  object. 

It  has  been  questioned  whether  the  method 
of  making  a  thing  can  be  patented.  But  it 
has  been  considered  that  a  method  or  mode 
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may  be  the  subject  of  a  patent,  because  when 
the  object  of  two  patents  or  effects  to  be  prd- 
duced  is  essentially  the  same,  they  may  both 
be  valid,  if  the  modes  of  attaining  the  aesired 
effect  are  essentially  different.  Dav.  Pat.  Oas. 
290;  2  Bamew.  &  Aid.  350;  2  H.  Blackst 
492;  8  Term,  106;  4  Burr.  2397;  Perpigna, 
Manuel  des  Inventeurs,  etc.,  c.  1.  sect,  o,  J  1, 
p.  22. 

MIST  RE  (Greek).     A  measure.     See 

MCASURS. 

MBTI78  ( Lat ) .  A  reasonable  fear  of  an 
intolerable  evil,  as  of  loss  of  life  or  limb,  such 
as  may  h\\  upon  a  brave  man  (virum  eon- 
ttaniem).  1  Sharswood,  Blackst.  Uomm.  131 ; 
Calvinus,  Lex.  And  this  kind  of  fear  alone 
will  invalidate  a  contract  as  entered  into 
through  duress.    Calvinus,  Lex. 

In  a  more  general  sense,  fear. 

MICHABLMAB  TERM.  In  BngUah 
Law.  One  of  the  four  terms  of  the  courts : 
it  begins  on  the  2d  day  of  November,  and 
ends  on  the  25th  of  November.  It  was  for^ 
merly  a  movable  term.  Stat.  11  Geo.  IV.  and 
1  WiU.  IV.  c.  70. 

MICHEL-OEMOT  (spelled,  also,  micel- 
gemote.  Sax.  great  meeting  or  assembly). 
One  of  the  names  of  the  general  council  im- 
memorially  held  in  England.  1  Sharswood, 
Blackst.  Conun.  147. 

One  of  the  great  councils  of  king  and  noble- 
men in  Saxon  times. 

These  great  councils  were  severally  called 
wittena-gemoies,  afterwards  micel  synod*  and 
micel-gemotejt,  Cowel,  edit.  1727  ;  Cunning- 
ham, Law  Diet  Micel- Oemotea.  See  Michbl- 
Stnoth. 

MICHEZf-S'T'lVOTH  (Sax.  great  coun- 
cil). One  of  the  names  of  the  general  coun- 
cil immemoriaUy  held  in  England.  1  Shars- 
wood, Blacks!  Comm.  147. 

The  Saxon  kings  usnally  called  a«yfio<f,  or  mixed 
eoaneil,  eonnisting  both  of  eeolesiastiea  and  the 
nobility,  three  timea  a  year,  wbioh  was  not  properly 
ealled  a  parliament  till  Henry  Ill.'f  time.  Cowcl, 
ed.  1727 ;  Cunningham,  Law  Diot.,  Synod,  Ificel- 
0emot€9. 

MICHIOAN.  The  name  of  one  of  the 
new  states  of  the  United  States  of  America. 

It  was  admitted  into  the  Union  by  act  of  congress 
of  Jaaaary  26,  1837.  5  U.  S.  StaL  at  Large,  44. 
See  Act  of  Congr.  Jone  15,  1836,  5  U.  8.  Stat,  at 
Large,  49. 

2»  The  first  constitution  of  the  state  was  adopted 
by  a  eoarention  held  at  Detroit,  in  May,  1835.  This 
was  superseded  bj^the  one  ft  present  in  force, 
which  was  adopted  in  1850.   • 

Bveiy  person  aboTc  the  age  of  twenty-one  years, 
who  has  resided  in  this  state  three  months,  and  in 
the  township  or  ward  in  which  he  offers  to  Tote  ten 
days,  next  preeediag  election,  and  who  is  either  a 
white  male  eitiien,  or  a  white  male  inhabitant  who 
reeided  in  the  state  June  24,  1835,  or  a  white  male 
inhabitant  who  resided  in  the  state  January  1, 
1850,  who  had  declared  his  intention  to  become  a 
eitisen  of  the  United  States  pursuant  to  the  laws 
thereof  six  months  preceding  an  election,  or  who 
has  resided  in  this  state  two  years  and  six  months 
and  declared  his  intention  as  aforesaid,  or  who  is 
•  eiviliaed  male  inhabitant  of  Indian  descent,  a 
\0L.  IL— U 


natiTc  of  the  United  States,  and  not  a  member  of 
any  tribe,  is  an  elector  and  entitled  to  vote. 

7*he  Leffitlative  Power. 

3.  The  Senate  consists  of  thirty-two  members, 
elected  by  the  people  in  each  district  for  the  term 
of  two  years.  Senators  must  be  citisens  of  the 
United  States,  and  qualified  voters  of  the  district 
they  represent. 

The  Uou9e  of  Repre%entatxve*  is  to  consist  of  not 
less  than  sixty-five  nor  more  than  one  hundred 
members,  elected  in  their  respective  districts  for 
the  term  of  two  years.  The  elections  take  place  on 
the  Tuesday  after  the  first  Monday  in  November, 
in  the  even  years.  Each  county  entitled  to  more 
than  one  representative  is  to  be  divided  by  the 
supervisors  into  districts,  each  of  which  is  to  elect 
one  representative.  A  representative  must  be  a 
citizen  of  the  United  States,  and  a  qualified  voter 
of  the  county  he  represents. 

The  members  of  both  houses  are  privileged  fVom 
arrest  on  civil  process  during  the  session  and  for 
fifteen  days  before  and  afterwards.  The  oonetitu- 
tion  contains  the  usual  provisions  making  each 
house  judge  of  the  qualifications,  election,  and 
returns  of  each  of  its  members  ,*  providing  for 
organisation  of  the  houses  and  continuance  of  the 
session;  for  regulating  the  conduct  of  its  mem- 
bers; for  keeping  and  publishing  a  journal  of  pro- 
ceedings; for  open  sessions. 

The  Executive  Power, 

4.  The  Onremor  is  elected  by  the  people  of  the 
state  for  the  term  of  two  years.  Ue  must  be  thirty 
years  old  at  least;  for  five  years  a  citizen  of  the 
United  States,  and  for  two  years  next  preceding 
the  election  a  citizen  of  the  state ;  and  no  member 
of  congress,  nor  any  person  holding  oflSce  under 
the  United  States,  may  be  governor.  Ho  is  com- 
mander-in-chief of  the  military  a'nd  naval  forces, 
and  may  call  out  such  forces  to  execute  the  laws,  to 
suppress  insurreotions,  and  to  rep«l  invasions;  is 
to  transact  all  necessary  business  with  the  officers 
of  government,  and  may  require  information  in 
writing,  from  the  oflScers  of  the  exicutive  depart- 
ment, upon  any  subject  relating  to  the  duties  of 
their  respective  offices;  must  take  care  that  the* 
laws  be  faithfully  executed;  may  convene  the 
legislature  on  extraordinary  occasions,  and  at  an 
unusual  place  when  the  seat  of  government  be- 
comes dangerous  from  disease  or  acimmon  enemy; 
may  grant  reprieves,  commutations,  and  pardons 
after  convictions,  fur  all  ofiences  except  treason  and 
cases  of  impeachment,  upon  such  conditions  and 
with  such  restrictions  and  limitations  as  he  may 
think  proper,  subject 'to  regulations  provided  by 
law  relative  to  the  manner  of  upplying  for  pardon». 
Upon  conviction  fur  treason,  he  may  suspend  the 
execution  of  the  sentence  until  the  case  shall  be 
reported  to  the  legislature  at  its  next  session,  when 
the  legislature  shoJl  feithcr  pardon,  or  commute  the 
sentence,  direct  the  execution  of  the  sentence,  tr 
grant  a  further  reprieve.  He  must  communicste 
to  the  legislature  at  each  session  information  of 
each  case  of  reprieve,  commutation,  or  pardon 
granted,  and  the  reasons  therefor. 

5.  The    Lieutenant- Governor  is  elected   at  the^ 
same  time,  for  the  same  term,  and  must  possess  the 
same  qualifications,  as  the  governor.     He  is,  by 
virtue  of  his  ofiice.  president  of  the  senate. 

In  case  of  the  impeachment  of  the  governor,  his 
removal  from  office,  death,  inability,  resignation,  or 
absence  from  the  state,  the  powers  and  duties  of  the 
office  devolve  upon  the  lieutenant-governor  for  the 
residue  of  the  term,  or  until  the  disability  ceases. 

During  a  vacancy  in  the  office  of  governor,  if 
the  lieutenant-governor  die,  resij^n,  be  impeached, 
displaced,  be  incapable  of  performing  the  duties  of 
his  office,  or  absent  from  the  state,  the  president 


MICHIGAN 


178 


MILE 


pro  tempore  of  the  senate  is  to  act  as  governor  until 
ike  vacancy  be  filled  or  the  disability  cease. 

The  Judicial  Power, 

6«  The  Supreme  Court  consists  of  one  chief  and 
three  associate  justices,  obusen  by  the  electors  of 
the  state  for  the  term  of  eight  years.  One  of  the 
judges  goes  out  of  office  every  two  years.  Four 
terms  are  to  be  held  annually,  t^o  at  Lansing  and 
two  at  Detroit,  and  three  of  the  judges  constitute  a 
qu;trum.  It  has  a  general,  supervisory  power  over 
inferior  cuurtd,  and  general  appellate  jurisdiction  of 
cases  brought  up  by  appeal,  by  certificate  of  judges 
of  lower  courts,  or  by  consent  of  parties  on  agreed 
statements  of  facts.  The  statute  provides  that  the 
supreme  court  shall  by  rules  of  practice  simplify 
the  practice  of  the  state.  The  changes  to  be  secured 
are  specified  as  the  following :  to  wit,  abolition  of 
the  distinction  between  law  and  equity;  of  fictions 
and  unnecessary  proceedings;  shortening  and  sim- 
plification of  pleadings;  expediting  decisions;  regu- 
lation of  decisions ;  remedying  abuses  and  imperlec- 
tiuns  of  practice;  abolition  of  unnecessary  forms 
and  technicalities ;  non-abatement  of  suits  through 
misjoinder  or  non-joinder  of  parties,  so  far  as 
justice  will  allow;  providing  for  omitting  parties 
improperly  joined,  and  joining  those  improperly 
omitted.     Comp.  Laws,  1867,  988. 

7«  Tke  Circuit  Court  consists  of  eight  judges, 
elected,  one  from  each  of  the  districts  into  which 
the  state  is  divided,  for  the  term  of  six  years,  and 
until  a  successor  is  chosen.  This  is  the  court  of 
general  original  jurisdiction,  having  jurisdiction 
in  all  matters  civil  and  criminal  not  expressly  ex- 
cepted, and  appellate  jurisdiction  from  all  inferior 
courts  und  tribunals,  and  a  supervisory  control  of 
the  same.  It  has  also  power  to  issue  writs  of 
habe.%s  corpus,  mandamus,  injunction,  quo  war- 
ranto, certiorari,  and  other  writs  necessary  to  carry 
into  effect  its  orders,  judgments,  and  decrees,  and 
give  it  a  general  control  over  inferior  courts  and 
tribunals  within  the  respective  dii^tricts.  It  sits 
also  as  a  court  of  chancery,  having  powers  co- 
extensive with  the  powers  of  the  court  of  chancery 
in  En.;land,  with  various  modifications,  however, 
both  constitutional  and  statutory.  Two  terms  at 
^least  are  held  annually  in  each  county  organized  for 
judicial  purposes,  and  four  tonus  in  counties  con- 
taining ten  thousand  inhabitants.  The  stated  terms 
are  also  terms  of  the  court  of  chancery. 

The  Dietrict  Court  of  the  Upp^tr  Peninsula,  The 
counties  of  Mackinac,  Chippewa^  Delta,  Marquette, 
Schoolcraft,  Uoughton,  Ontonagon  and  the  islands 
attached,  the  islands  of  Lake  Superior,  Huron,  and 
Michigan,  and  those  in  Green  Buy,  the  Straits  of 
Mackinac,  and  the  river  Ste.  Marie,  form  a  separate 
judicial  district  and  elect  a  district  judge.  This 
court  has  the  same  jurisdiction  as  the  circuit  court; 
and  in  case  of  the  disability  of  the  judge,  a  circuit 
judge  may  hold  the  term. 

8.  A  Probate  dturt  is  held  in  each  county  by  a 
judge  elected  by  the  people  of  the  county  for  the 
term  of  four  years  and  till  a  successor  is  chosen. 
It  may  take  probate  of  wills,  and  has  cognizance  of 
all  matters  appertaining  to  the  settlement  of  the 
estates  of  decedents  and  the  oare  of  minors,  in- 
cluding the  appointment  and  superintendence  of 
guardians  of  minors,  etc. 

Jmticet  of  the  Peace  are  elected  by  the  people  of 
each  township  for  four  years.  Not  more  than  four 
are  to  be  electei  in  each  township,  and  they  are  to 
be  claisified.  They  have  exclusive  civil  jurisdic- 
tion in  all  cases  where  the  amounts  involved  are 
less  than  one  hundred  dollars,  and  concurrent  juris- 
diction over  all  sums  less  than  three  hundred  dol- 
lars. They  have  a  criminal  jurisdiction  over  all 
cases  of  larceny  where  the  amount  taken  does  not 
exceed  twenty -five  dollars;  of  assault  and  battery, 
not  committed   riotously  nor  upon  a  public  officer 


in  the  discbarge  of  his  duty;  of  killing,  maiming, 
or  disfiguring  cattle,  where  the  damage  done  does 
not  exceed  twenty -five  dollars;  and  of  other  minor 
oflfences. 

9*  A  Circuit  Court  Commitiioner  is  elected  in 
each  county  for  two  years,  who  has  the  judicial 
power  of  a  judge  of  the  circuit  court  at  chambers. 
He  U  to  perform  the  duties  of  a  master  in  chancery, 
has  power  to  grant  injunctions,  etc.  He  must  be 
an  attorney  and  counsellor-at-law. 

Municipal  or  Police  Courtt  exist  in  the  larger 
town  and  the  cities,  with  a  limited  jurisdiction. 

Juriepruden  ee. 

The  truth  may  be  given  in  evidence  to  the  jury 
in  libel  cases.  The  persons  and  houses  of  citizens 
are  to  be  free  from  unreasonable  searches  and 
seizure.  Right  of  jury  trial  must  be  demanded  by 
parties;  otherwise  it  is  deemed  to  be  waived,  in 
civil  cases.  No  person  shall  be  imprisoned  for 
debt  arising  out  of,  or  founded  on,  a  contract,  ex- 
press or  implied,  except  in  cases  of  fraud  or  breach 
of  trust,  or  of  moneys  collected  by  public  officers 
or  in  any  professional  employment.  No  person  ii 
incompetent  as  a  witness  on  account  of  his  opinions 
in  religious  matters. 

MIDDLE  THREAD.     See  Ad  Medium 

FiLUlf. 

MIDDLEMAN.  One  who  has  been  em- 
ployed as  an  agent  by  a  principal,  and  who 
nas  employed  a  sub-agent  under  him  by  au- 
thority of  the  principal,  either  express  or  im- 
plied. He  is  not,  in  general,  liable  for  the 
wrongful  acts  of  the  sub-agent,  the  principal 
being  alone  responsible.  3Campb.  4;  6  Term, 
411;  14  East,  605. 

A  person  who  is  employed  both  by  the 
seller  and  purchaser  of  soods,  or  by  the  pur- 
chaser alone,  to  receive  them  into  his  posses- 
sion, for  the  purpose  of  doing  something  in 
or  about  them :  as,  if  goods  be  delivered  from 
a  ship  by  the  seller  to  a  wharfinger,  to  be  by 
him  forwarded  to  the  purchaser,  who  has  been 
appointed  by  the  latter  to  receive  them ;  or 
ii  goods  be  sent  to  a  packer,  for  and  by  orders 
of  the  vendee,  the  packer  is  to  be  considered 
as  a  middleman. 

The  goods  in  both  these  cases  will  be  con- 
sidered in  transitu,  provided  the  purchaser 
has  not  used  the  wharfinger's  or  the  packer's 
warehouse  as  his  own,  and  have  an  ulterior 
place  of  delivery  in  view.  4  Esp.  82;  2  Bos. 
&  P.  457;  3  id,  127,  469;  1  Campb.  282;  1 
Atk.  Ch.  245;  1  H.  Blackst.  364 ;  3  East,  93. 

MIDWIFE.  In  Medical  Jurlspm- 
dence.  A  woman  who  practises  midwifery ; 
a  woman  who  pursues  the  business  of  an  ac- 
couckeiise. 

A  midwife  is  required  to  perform  the  busi- 
ness she  undertakes  with  proper  skill '^  and  if 
she  be  guilty  of  any  mala  praxis  she  is  liable 
to  an  action  or  an  indictment  for  the  misde^ 
meaner.  SeeViner,Abr.P/ey«tctan;  Gomyns^ 
Dig.  Physician:  8  East,  348;  2  Wils.  359;  4 
Carr.  k  P.  398,  407  a;  2  Russell,  Crimes, 
288. 

MIE8ES.  In  Spanish  Law.  Grain 
crops. 

MILE.  A  length  of  a  thousand  paces,  or 
seventeen  hundred  and  sixty  yards,  or  five 
thousand  two  hundred  and  eighty  feet.    It 
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sontains  eight  furlongs,  every  furlung  being 
forty  poles,  and  eacE  pole  sixteen  feet  six 
inches.     2  Stark.  89. 

MILBAQB.  A  compensation  allowed  by 
law  to  officers  for  their  trouble  and  expenses 
in  travelling  on  public  business. 

In  computing  mileaee,  the  distance  by  the 
road  usually  travelled  is  that  which  must  be 
allowed,  whether  in  fact  the  officer  travels  a 
more  or  less  distant  way  to  suit  his  own  con- 
venience.    16  Me.  431. 

MI  LB 8.  In  Civil  Law.  A  soldier. 
{Vel  a  **^  militia"  out  a  **  multitudine"  aut  a 
numero,  "  mille  kominum,"  L.  1,  J  1,  D.,  cU 
testam.  milit)     Vocab.  Jur.  Utr. 

In  Old  BngllBh  Law.  A  knight,  because 
military  service  was  part  of  the  feudal  tenure. 
Also,  a  tenant  by  military  service,  not  a  knight. 
1  Sharswood,  blackst  Gomm.  404;  Selden, 
Tiu  Hon.  334. 

MILIT  ART  LAW.     A  system  of  regu- 
intiuns  for  the  government  of  an  army.     1  ; 
Kent,  Comm.  37/,  n.  l 

That  branch  of  the  laws  which  respects 
military  discipline  and  the  government  of 

Eirsons  employed  in  the  military  service.   Be 
art,  Courts-Mart.  16. 

Military  law  is  to  be  distingniabed  from  martial 
law.  Martial  law  extends  to  all  persons ;  military 
law  to  all  military  persons  only,  and  not  to  those 
in  a  eivil  capacity.  Martial  law  supersedes  and 
suspends  the  eiTil  law,  but  military  law  is  super- 
added and  subordinate  to  the  civil  law.  See  2 
Kent,  Comm.  10 ;  34  Me.  136 ;   Martial  Law. 

2.  4*he  body  of  the  military  law  of  the 
United  States  is  contained  in  the  "act  esta- 
blishing rules  and  articles  for  the  government 
of  the  armies  of  the  Dnited  States/'  approved 
April  30,  1806,  and  various  subsequent  acts,, 
some  of  the  more  important  of  which  are 
those  of  May  29, 1830 ;  August  6, 1846 ;  July 
29,  1861 ;  August  3,  1861 ;  August  5,  18C1 ; 
December 24, 1861 ;  February  13, 1862;  March 
13, 1862.  See,  also,  Act  of  February  28, 1795 ; 
5  Wheat.  1 ;  3  Scrg.  &  R.  Penn.  156,  790,  the 
general  regulations,  and  the  orders  of  the 
president. 

The  act  of  1806  consists  of  three  sections, 
the  first  section  containing  one  hundred  and 
one  articles,  which  describe  very  minutely 
the  various  military  offences,  tne  punish- 
ments which  may  be  inflicted,  the  manner  of 
summoning  and  the  organization  of  courts- 
martial.  These  articles  are  called  the  arti- 
cles of  war.  Their  provisions  extend  to  the 
militia  mustered  into  the  United  States  ser- 
vice, and  to  marines  when  serving  with  the 
army. 

The  military  law  of  England  is  contained 
in  the  Mutiny  Act,  which  has  been  passed  an- 
nually since  April  12, 1689,  and  the  additional 
articles  of  war  made  and  established  by  the 
Borereign. 

8«  In  addition,  there  are  in  both  countries 
TarioQS  usages  which  constitute  an  unwritten 
military  law,  which  applies  to  those  cases 
where  there  are  no  express  provisions.  12 
Wheat.  19 ;  Ben^t,  Mil.  Law,  3. 


The  sovereign,  in  England,  has  authority 
to  ordain,  by  articles  of  war,  with  regard  to 
crimes  not  specified  by  military  law,  every 
punishment  not  reaching  to  death  or  mutilflr 
tion ;  the  president  of  the  United  States  can- 
not ordain  any  penalty  for  any  military  crime 
not  expressly  declared  by  act  of  Congress. 

Consult  Ben^t,  De  Hart,  Cross,  Samuels, 
Tytler,  on  Military  Law. 

MILITLA..  The  military  force  of  the 
nation,  consisting,  of  citizens  called  forth  to 
execute  the  laws  of  the  Union,  suppress  ii>- 
suriection,  and  repel  invasion. 

3.  The  constitution  of  the  United  States 

Erovides  on  this  subject  that  congress  shall 
ave  power  to  provide  for  calling  forth  the 
militia  to  execute  the  ,law8  of  the  Union,  sup- 
press insurrections,  and  repel  invasions ;  to 
provide  for  organizing,  arming,  and  disci- 
plining the  militia,  and  for  governing  such 
part  of  them  as  may  be  employed  in  the  ser- 
vice of  the  United  States,  reserving  to  the 
states  respectively  the  appointment  of  the 
officers,  and  the  authority  of  training  the 
militia,  according  to  the  discipline  prescribed 
by  congress. 

In  accordance  with  these  provisions,  con- 
gress, in  1792,  act  of  May  8,  passed  an  act 
relating  to  the  militia,  which  has  remained, 
with  shght  modifications,  till  the  present  time. 
In  1814  an  act  was  passed  prescribing  the 
manner  of  holding  courts.  The  term  of  ser- 
vice vras  lengthened  from  three  months  to 
nine  in  1862,  and  in  1863  a  law  was  passed 
which  has  changed  in  many  particulars  the 
old  law. 

The  acts  of  the  national  legislature  which 
regulate  the  militia  are  the  following,  name- 
Iv :  Act  of  May  8, 1792,  1  Story,  U.  S.  Laws, 
252 ;  Act  of  Feb.  28,  1795,  1  ui.  390 ;  Act  of 
March  2,  1803,  2  id.  888 ;  Act  of  April  10, 
1806,  2  id.  1005 ;  Act  of  April  20,  1816,  3 
id.  1573  5  Act  of  May  12,  1820,  3  id.  1786 ; 
Act  of  March  2,  1821,  3  id.  1811. 

The  militia,  until  mustered  into  the  United 
States  service,  is  considered  as  a  state  force. 
3  Serg.  &  R.  Penn.  169;  5  Wheat.  1.  The 
president  of  the  United  States  is  to  judge 
when  the  exigency  has  arisen  which  requires 
the  militia  to  be  called  out.  12  Wheat.  19. 
See  8  Mass.  548.  See  1  Kent,  Comm.  262; 
Story,  Const.  JJ  1194-1210.  See  Military 
Law  ;   Martial  Law. 

MILL.  A  complicated  engine  or  machine 
for  grinding  and  reducing  to  fine  particles 
grain,  fruit,  or  other  substance,  or  for  per^ 
forming  other  operations  by  means  of  wheels 
and  a  circular  motion. 

The  hnuFc  or  building  that  contains  the 
machinery  for  grinding,  ete.    Webster,  Diet. 

Mills  are  so  very  different  and  various,  that  it  is 
not  easy  to  give  a  definition  of  the  term.  They  are 
used  for  the  purpose  of  grinding  and  pulveriting 
grain  and  other  matters,  to  extract  the  jaioee  of 
vegetables,  to  make  varions  articles  of  mannfac- 
tnre.  They  take  their  names  from  the  nses  to  which 
they  are  employed ;  hence  we  have  paper-mills,  full- 
ing-mills, iron- mills,  oil-mills,  saw -mills,  etc.  In 
another  respect  their  kinds  are  various;   they  aro 
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oither  fixed  to  the  freehold  or  not.  '  Those  which 
are  a  part  of  the  freehold  are  either  water-milU, 
wind-mills,  steam-milU.  eto. ;  those  which  are  not 
80  fixed  are  hand-mills,  and  are  merely  personal 
property.  Those  which  are  fixed,  Aid  make  a  [Mirt 
of  the  freehold*  are  bnildings  with  machinery  cal- 
culated tp  attain  the  object  proposed  in  their  erec- 
tion. 

2.  It  has  been  held  that  the  ^rant  of  a 
mill  and  its  appurtenances,  even  without  the 
land,  carries  tne  whole  right  of  water  enjoyed 
by  the  grantor,  as  necessary  to  its  use,  and  as 
a  necessary  incident.  Cro'ke  Jac.  121.  And 
a  deyise  of  a  mill  carries  the  land  used  with 
it,  and  the  right  to  use  the  water.  1  Serg.  & 
R.  Penn.  169.  And  see  5  Serg.  &  R.  Penn. 
107 ;  10  irf.  63 ;  2  Games,  Gas.  N.  Y.  87  ;  3 
N.  II.  190 ;  7  Mass.  6 ;  6  Me.  154,  436 ;  16 
id.  281. 

8.  A  mill  means  not  merely  the  building 
in  which  the  business  is  earned  on,  but  in- 
cludes the  site,  the  dam,  and  other  things 
annexed  to  the  freehold,  necessary  for  its 
beneficial  enjoyment  3  Mass.  280.  See  6 
Me.  436. 

4.  Whether  manufacturing  machinery  will 
pass  under  the  grant  of  a  mill  must  depend 
mainly  on  the  circumstances  of  each  case.  1 
Brod.  &  B.  506.  In  England,  the  law  appears 
not  to  be  settled.  1  Bell,  Gomm.  754,  n.  4, 
5th  ed.  In  this  note  are  given  the  opinions 
of  Sir  Samuel  Romilly  and  Mr.  Leech  on  a 
question  whether  a  mortgage  of  a  piece  of 
land  on  which  a  mill  was  erected  would  ope- 
rate as  a  mortgage  of  the  machinery.  Sir 
Samuel  was  cleany  of  opinion  that  such  a 
mortgage  would  bind  the  machinery ;  and  Mr. 
Leech  was  of  a  directly  opposite  opinion. 

5«  The  American  law  on  this  subject  ap- 
pears not  to  be  entirely  fixed.  1  Hill,  Abr. 
16;  1  Bail.  So.  G.  540;  3  Kent,  Gomm.  440.' 
See  Amos  <k  F.  Fixt.  188  ei  aeq,;  1  Atk.  Ch. 
165;  1  Ves.  Gh.  348;  Sugden,  Vend.  30;  10 
Serg.  &  R.  Penn.  63;  17  id,  415;  2  Watts  & 
S.  Penn.  116,  390;  6  Me.  157;  6  Johns.  N. 
Y.5;  20  Wend.  N.  ¥.6^6;  1  H.  Blackst.  259, 
note;  10  Am.  Jur.  58;  1  Mo. 620;  3  Mas.  G. 
G.464. 

BflLL.     The  tenth  part  of  a  cent  in  yalue. 

MILLED  MONZnr.  This  term  means 
merely  coined  money ;  and  it  is  not  necessary 
that  it  should  be  marked  or  rolled  on  the 
edges.    Running's  case,  Leach,  Gr.  Gas.  708. 

MIL-RZ2I8.  The  name  of  a  coin.  The 
mii-reis  of  Portugal  is  taken  as  money  of  ac- 
count, at  the  custom-house,  to  be  of  the  yalue 
of  one  hundred  and  tweWe  cents.  The  mil- 
reis  of  Azores  is  deemed  of  the  yalue  of 
eighty-three  and  one-third  cents.  The  mil- 
reis  of  Madeira  is  deemed  of  the  yalue  of 
one  hundred  cents.  Act  of  March  3,  1843, 
5  U.  S.  Stat,  at  Large,  625. 

MIND  AND  MEMOR7.  A  testator 
must  haye  a  sound  and  disposing  mind  and 
memory.  In  other  words,  be  "ought  to  be 
capable  of  making  his  will  with  an  under- 
standing of  the  nature  of  the  business  in 
which  he  is  engaged,  a  recollection  of  the 


property  he  means  to  dispose  of,  of  the  per- 
souM  wlio  are  the  object  of  his  bounty,  and 
the  manner  in  which  it  is  to  be  distributed 
between  them."  Wotshington,  J.,  3  Waph. 
C.  G.  585,  686;  4  id.  262;  1  Green,  Gh.  N. 
J.  82,  85;  2  id.  563,  604;  26  Wend.  N.  Y. 
255,  306,  311,  312;  8  Gonn.  265 ;  9  id.  105. 

MINR  An  excayation  in  the  earth  for 
the  purpose  of  obtaining  minerals. 

2.  Mines  may  be  either  by  excayating  a 
portion  of  the  surface,  as  is  common  in  some 
classes  of  gold-mines,  or  almost  entirely  be- 
neath the  surface. 

Mines  of  gold,  silyer,  and  the  precions 
metals  belong  to  the  soyereign,  1  Pluwd.  310; 
3  Kent,  Gomm.  378,  n. ;  but  are  held  by  him 
concurrently  with  the  ownership  of  the  soil, 
and  pass  by  a  grant  of  the  land  without  ex-, 
ception  or  reservation.  14  Gal.  375 ;  17  id, 
199 ;  2  Washburn,  Real  Prop.  626.  In  New 
York  and  Pennnylvania  the  state's  right  as 
soyereign  is  asserted.  See  1  Kent,  Gomm. 
378,  n. 

Mines  of  other  minerals  belong  to  the 
owner  of  the  soil,  and  pass  by  a  grant  thereof, 
unless  separated,  1  N.  Y.  564;  19  Pick. 
Mass.  314;  but  the  owner  may  conyey  his 
mines  by  a  separate  and  distinct  grant  so  as 
to  create  one  freehold  in  the  soil  and  another 
in  the  mines.  1  Penn.  726;  7  Gush.  Mass. 
361 ;  8  td.  21 ;  5  Mees.  k  W.  £xch.  50. 

8.  In  case  of  a  separate  ownership,  the 
owner  of  the  mine  must  support  the  superin- 
cumbent soil,  12  Q.  B.  739 ;  5  Mees.  k  W. 
Exch.  60 ;  12  Exch.  259 ;  and  ancioutibuild- 
ings  or  other  erections.  2  Hurlst.  Jb  N. 
Exch.  828. 

Opening  new  mines  by  a  tenant  is  waste, 
unlesH  tho  demise  includes  them,  Goke,  Litt. 
53  h;  2  Blackstone,  Gomm.  282;  1  Taunt. 
410 ;  Hob.  234 ;  but  if  the  mines  be  already 
open  it  is  not  waste  to  work  them  eyen  to  ex- 
haustion. 1  Taunt. 410;  19  Penn.  St.  324;  6 
Munf.  Va.  134;  1  Rand.  Va.  258;  10  Pick. 
Mass.  460 ;  1  Gow.  N.  Y.  460.  See  Smith. 
Landl.  &  Ten.  Morris  ed.  192, 193,  n.  A  mort- 
gagee has  been  allowed  for  large  sums  expend- 
ed in  working  a  mine  which  he  had  a  right  to 
work,  39  Eng.  L.  &>  £q.  130 ;  but  in  another 
case,  expenses  incurred  in  opening  a  mine 
were  disallowed.     16  Sim.  Gh.  445. 

4.  In  Galifomia,  the  occupant  of  public 
lands,  who  holds  them  for  aericulturai  pur- 
poses merely,  holds  them  subject  to  the  nght 
of  any  person  to  dig  for  gold,  5  Gal.  36,  97 ; 
but  tne  miner  must  take  them  as  he  finds 
them,  subject  to  prior  rights  of  the  same 
character.    5  Gal.  140,  308 ;  6  id.  148. 

An  injunction  lies  for  interference  with 
mines.  6  Ves.  Gh.  147.  See  17  Ves.  Gh.  281 ; 
18  irf.  515 ;  19  id.  159 ;  1  Swanst.  Gh.  208. 

See  Bainbridge,  Gollier,  on  Mines ;  1  Kent» 
Gomm.;  Washburn,  Real  Prop.;  Washburn* 
Easements;  Tudor,  Lead.  Gas. 

MINERALS  (L.  Lat.  mijherci,  a  yein  of 
metal).  All  fossil  bodies  or  matters  dug 
out  of  mines  or  quarries,  whence  any  thing 
may  be  dug ;  sucn  as  beds  of  stone  whioh 
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nay  be  quarried,  14  Mees.  k  W.  Exch.  859, 
in  construing  55  Geo.  IIL  c.  18;  Broom,  Leg. 
Max.  175*,  I7G». 

Any  natural  production,  formed  by  the  ac- 
tion of  chemical  affinities,  and  organixed 
when  becoming  solid  by  the  powers  of  crys- 
tallization.  Webster,  Diet  But  see  5  Watts, 
Penn.  34 ;  1  Crabb,  Real  Prop,  95. 

BSHTISTER.    In  OoTemmental  Itaw. 

An  uiBcer  who  is  placed  near  the  sovereign, 
and  is  invested  with  the  administration  of 
some  one  of  the  principal  branches  of  the 
government. 

Ministers  are  responsible  to  the  king  or 
other  supreme  magistrate  who  hAs  appointed 
them.     4  Conn.  134. 

In  Boolesiastioal  La^v.  One  ordained 
by  some  church  to  preach  the  gospel. 

Ministers  are  authorised  in  the  United 
States,  generally,  to  solemnize  marriage,  and 
are  liable  to  fines  and  penalties  for  marrying 
minors  contrary  to  the  local  regulations.  As 
to  the  rieht  of  ministers  or  parsons,  see  3  Am. 
Jur.  268;  Sheppard,  Touchst.  Anthon  ed. 
564;  2  Mass.  500 ;  10  id,  97 ;  14  id.  333 ;  11 
Me.  487. 

In  International  La^vr.  An  officer  ap- 
pointed by  the  government  of  one  nation, 
with  the  consent  of  two  other  nations  who 
have  a  matter  in  dispute,  with  a  view  by  his 
interference  and  good  office  to  have  such 
matter  settled. 

A  name  given  to  public  functionaries  who 
represent  their  countiy  with  foreign  govern- 
ments, including  ambassadors,  envoys,  and 
residents. 

A  ottttom  of  reeent  origin  hu  iatrodnoed  a  new 
kind  of  ministem,  without  anj  partienlur  deter- 
mination of  ehATsottsr:  these  are  simply  called 
iufM>«.'e/-«,  to  indicate  that  they  aro  invested  with 
the  general  chacaeter  of  a  sovereign's  mandatories, 
without  any  partienlar  assignment  of  rank  or 
eharaeter. 

The  minister  represents  his  government  in  a 
vague  and  indeterminate  manner,  which  cannot  be 
•qaal  to  the  first  degree ;  and  he  possesses  all  the 
rights. essential  to  a  public  minister. 

There  are  also  miui^iert  pienipotentiary,  who,  as 
they  possess  full  powers,  are  of  mnch  greater  dis- 
tinction than  simple  ministers.  These,  also,  are 
without  any  particular  attribution  of  rank  and  eha- 
riicter,  but  by  custom  are  now  placed  immediately 
below  the  ambassador,  or  on  a  level  with  the  envoy 
extr.iordinary.  Vattel,  liv.  4,  c.  6,  g  74 ;  1  Kent, 
Oomm.  10th  ed.  48;  Merlin,  Rdpert. 

Formcrlv  no  distinction  was  made  in  the 
different  classes  of  public  ministers,  but  the 
■lodem  usage  of  Europe  introduced  some 
distinctions  in  this  respect,  which,  on  account 
of  a  want  of  precision,  became  the  source  of 
controversy.  To  obviate  these,  the  congress 
of  Vienna,  and  that  of  Aix-la-Ohapelle,  put 
an  end  to  these  disputes  by  classing  minis* 
ters  as  follows: — 1.  Ambassadors,  and  papal 
legates  or  nuncios.  2.  Envoys,  ministers,  or 
others  accredited  to  sovereigns  (aupr^s  des 
Booverains).  3.  Ministers  resident,  accredited 
to  sovereigns.  4  Charges  d' Affaires,  accre- 
dited to  the  minister  of  foreign  affairs.  B^cez 
do  Congr^s  de  Yienne.  du  19  Mar^,  1815 : 
Protocol  du  Congr^s  d'Aiz-larCbapelle,  du  21 


Novembre,  1818 ;  Wheaton,  Int  Law,  pt.  3, 
c.  1,  {  6. 

The  United  States  sends  no  envoys  of  the 
rank  of  ambassadors. 

MlNISTBHIAIa.  That  which,  is  done 
under  the  authority  of  a  superior;  opposed 
to  judicial:  as,  the  sheriff  is  a  ministerial 
ofiScer  bound  to  obey  the  judicial  commands 
of  the  court. 

When  an  ofBcer  acts  in  both  a  judicial  and 
ministerial  capacitv,  he  may  be  compelled  to 

Eerform  ministerial  acts  in  a  particular  wav ; 
ut  when  he  acts  in  a  judicial  capacity,  ne 
can  only  be  required  to  proceed ;  the  manner 
of  doing  80  is  left  entirely  to  his  judgment. 
See  10  Me.  377 ;  Bacon,  Abr.  Justices  of  ih4 
Peace  (E) ;  1  Conn.  295 ;  3  Mf.  107;  9  id,  276; 
12  id.  464 ;  Mandamus. 

MINISTERIAL  TRUSTS  (also  called 
instrumental  trusts).  Those  which  demand 
no  further  exercise  of  reason  or  understand- 
ing than  every  intelligent  agent  must  neces- 
sarily employ :  as,  to  convey  an  estate.  They 
are  a  species  of  special  trusts,  distinguished 
from  discretionary  trusts,  which  necessarily 
require  much  exercise  of  the  understanding. 
2  Bouvier,  Inst.  n.  1896. 

MINNRSOTA.  One  of  the  new  states 
of  the  United  States  of  America. 

H.  It  was  created  a  territory  by  act  of  congre;*, 
March  3,  1849,  and  admitted  into  the  Unioo  aa  a 
state,  May  11,  1858,  under  a  constitution  framed 
and  adopted  by  a  convention  at  St.  Paul,  on  the 
29th  day  of  August,  1857,  pursuant  to  an  act  of 
congress  of  February  26,  1857,  and  sulmitted  te 
and  ratified  by  the  people  on  Uie  13th  of  October, 
1857. 

The  Bill  of  BigKu  provides  that  there  shall  be 
neither  slavery  nor  involuntary  servitude,  otherwise 
than  for  the  punishment  of  crime;  that  there  shall 
be  no  imprisonment  for  debt;  that  a  reasonable 
amount  of  property  shall  be  exempt  from  execution ; 
that  all  future  leases  of  agricultural  lands  for  a 
longer  period  than  twenty-one  years,  reserving  any 
rent,  shall  be  void ;  ap^  that  no  person  shiill  be 
rendered  incompetent  as  a  witness  in  consequence 
of  his  religious  opinions. 

3.  The  Jiiyht'of  Unffi  age  is  vested  in  all  male  per- 
s6n8  over  twenty -one  yesrs  of  age,  who  have  resided 
in  the  United  States  one  year  and  in  the  state  four 
months  next  preceding  any  election,  and  who  are 
either  white  citisens  of  the  United  States,  white  per- 
sons <>f  foreign  birih  who  have  declared  their  inten- 
tion to  become  citizens,  or  persons  of  Indian  bloiid 
who  have  adapted  the  language  and  habits  of  civili- 
sation and  have  been  pronounced  by  an.v  district 
court  of  the  state  capable  of  enjoying  the  rights 
of  citizenship.  But  all  persons  convicted  of  any 
felony,  not  restored  to  civil  rights,  and  all  persons 
insane,  or  under  guaidianship,  are  excluded.  All 
elections  are  by  ballot.  No  arrest  by  civil  proeesi 
is  allowed  on  any  day  of  election.  All  legal  voters 
are  eligible  by  the  people  to  any  office,  except  as 
hereinafter  specified. 

4.  Amendmentt  to  the  Conttitntion,  A  majority 
of  both  branches  of  the  legislature  may  submit 
amendments  to  the  constitution  to  the  petple, 
which,  if  ratified  by  the  voters  present,  shall  be 
part  of  the  constitution.  A  convention  may  also 
be  called  fur  the  purpose  of  amending  it. 

The  Legislative  Department, 

The  Senate  is  composed  of  a  number  of  senators 
not  exceeding  one  for  every  five  thousand  inhabit- 
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•nU,  elected  for  the  term  of  two  years  by  the  peo- 
ple. A  senator  must  have  resided  one  year  in  the 
state  and  six  months  next  preceding  the  election 
in  the  district  from  which  he  is  elected,  nnd  must 
be  a  qualified  elector.  One-half  the  senate  is  elected 
each  year,  the  di:*triots  numbered  with  odd  and 
even  numbers  electing  alternate  years. 

5.  The  Hove  of  Iiepre»enlative9  is  composed 
of  n  number  of  representatives  not  exceeding  one 
for  every  two  thousand  inhabitants,  elected  an- 
nually by  the  people  for  the  term  of  one  year.  The 
qualifications  necessary  are  the  same  as  those  of 
the  senators. 

The  constitution  contains  the  usual  provisions 
for  the  organization  and  continuance  of  the  two 
houses,  re^ulatin;^  the  conduct  and  judging  of  the 
qualifications  of  members^  recording  and  publish- 
ing proceedings,  securing  freedom  of  debate,  ex- 
empting members  from  arrest  on  civil  process, 
etc. 

All  elections  by  the  legislature  are  to  be  made  viva 
voce.  The  legidlature  cannot  authorize  a  lottery 
or  the  sale  of  lottery -tickets.  The  legislature  is  to 
provide  a  uniform  system  of  public  schools.  The 
proceeds  of  certain  lands  are  secured  as  a  permanent 
fund,  the  income  of  which  the  legislature  is  to  dis- 
tribute among  the  townships.  The  legislature  can- 
not create  a  corporation  by  special  act  for  any  but 
municipal  purposes.  It  may  pass  a  general  bnnk- 
ing  law;  may  not  suspend  specie  payments;  must 
provide  that  all  banks  shall  hold  state  or  United 
States  stocks  as  security  for  their  notes.  It  may, 
by  vote  of  two-thirds  in  both  houses,  contract  a 
debt  for  extraordinary  expenses,  nut  exceeding  two 
hundred  and  fifty  thousand  dollars.  A  tax  must 
be  levied  each  year  large  enough  to  pay  the  ex- 
penses of  that  year  and  cover  the  deficiency  of  the 
preceding  year  if  any  exists.  Provision  must  be 
madu  at  the  time  of  creating  any  debt  for  the  pay- 
ment of  interest  and  its  extinction  in  ten  years. 

7%«  Executive  Power, 

Sm  The  Governor  is  elected  by  the  people,  for  the 
term  of  two  years.  He  must  have  attained  the  age 
of  twenty-five,  be  a  citizen  of  the  United  States, 
and  have  resided  in  the  state  for  one  year  ne.\t 
preceding  his  election.  He  is  commander-in-chief 
of  the  army  and  navy;  informs  the  legislature  at 
each  session  of  the  condition  of  the  country ;  may 
require  the  written  opinion  of  the  heads  of  the  de- 
partments on  subjects  relating  to  their  respective 
offices ;  may  grant  reprieves  and  pardons,  except  in 
oases  of  impeachment;  may,  with,  the  consent  of 
the  senate,  appoint  a  state  librarian  and  notaries 
public ;  and  may  appoint  commissioners  to  take 
acknowledgments  of  deeds.  He  is  invested  with 
the  veto  power,  may  call  extra  sessions  of  the  legis- 
lature, shall  see  that  the  laws  are  executed,  and 
may  fill  vacancies  that  may  occur  in  the  office  of 
secretary  of  state,  treasurer,  auditor,  attorney- 
general,  and  other  state  and  district  offices  hero- 
after  to  be  created  by  law,  until  the  next  annual 
election,  and  order  elections  to  fill  vacancies  in  the 
legislature.  * 

7*  The  Lieutenant- Onvemor  is  elected  at  the 
same  time,  for  the  same  term,  and  must  possess 
the  same  qualifications,  as  the  governor.  He  presides 
over  the  senate,  and  acts  as  governor  during  any 
vacancy  occurring  in  that  office.  A  president  pro 
tempore  of  the  senate  is  elected  at  the  close  of  each 
session  by  the  senate,  who  becomes  lieutenant- 
governor  in  case  of  racancy  in  that  office. 

The  Judicial  Power, 

This  is  vested  in  a  supreme  court,  district  court, 
eourta  of  probate,  and  justices  of  the  peace ;  but  the 
legislature  may,  by  a  two- thirds  vote,  establish 
other  inferior  courts,  of  which  the  judges  must  be 
elected,  for  a  term  not  longer  than  seven  years,  by 


the  electors  of  the  district  for  which  the  courts  art 
created. 

The  Supreme  Court  consists  of  one  chief  and 
two  associate  justices,  elected  by  the  people  of  the 
state  at  large  for  the  term  of  seven  years.  The 
number  of  associate  justices  may  be  increased  to 
four  by  a  rote  of  two-thirds  of  both  houses  of  the 
legislature.  Its  original  jurisdiction  is  prescribed 
by  law,  and  it  has  appellate  jurisdiction  in  all  eas«p 
both  in  law  and  equity,  but  holds  no  jury  terms. 

The  Dietrict  Court  consists  of  one  judge  elected 
from  each  of  the  rix  judicial  districts  into  which 
the  state  is  divided,  by  the  electors  thereof,  for 
the  term  of  seven  years.  Each  judge  holds  the 
court  in  his  own  district,  except  where  conve- 
nience or  the  public  interest  require,  when  the 
judges  may  ejpohange  services.  One  or  more  terms 
of  the  court  are  held  in  each  county  per  annum. 
It  has  original  jurisdiction  in  all  civil  cases  where 
the  amount  involved  exceeds  one  hundred  dollars, 
the  distinction  between  suits  at  law  and  in  equity 
being  abolished,  and  in  all  criminal  cases  where  the 
penalty  is  three  months'  ynprisunment  or  more,  or 
where  a  fine  of  more  than  one  hundred  dollars  is  im- 
posed. It  has  power,  also,  to  change  the  names  of 
people,  towns,  or  counties. 

A  Probate  Court  is  held  in  each  organized  county 
in  the  state,  by  a  judge  elected  by  the  people  of  iho 
county  for  tho  term  of  two  years.  The  jud^e  must 
bo  a  resident  of  the  county  at  the  time  of  bis  eleo- 
tion,  and  continue  to  be  during  his  terra.  Th« 
court  has  jurisdiction  over  the  estates  of  decedents, 
and  over  persons  under  guardianship. 

Juatieee  of  the  Peace  are  elected,  two  for  eoch 
town  (subject  to  variation  by  laws),  by  the  people, 
for  the  term  of  two  years.  They  have  jurisdiction 
in  civil  cases  where  the  amount  involved  is  one 
hundred  dollars  or  less,  and  in  criminal  cases  where 
the  criminal  is  imprisoned  for  three  months  or  less, 
or  a  fine  not  exceeding  one  hundred  dollars.  They 
have  no  jurisdiction  in  any  case  involving  tho  title 
to  real  estate. 

MINOR  (La t.  less;  younger).  A  minor; 
one  not  a  major,  i,e,  not  twenty-one.  Coke, 
2d  Inst.  291;  Coke.  Litt.  88,  128,  172  6;  6 
Coke,  67;  3  Bulstr.  143;  Bracton,  340  b; 
Fleta,  1.  2,  c.  60,  {  26. 

Of  less  consideration;  lower.  Calvinus, 
Lex.  Major  and  minor  belong  rather  to  civil 
law.  The  common-law  terms  are  adult  and 
infant. 

MINORIT7.  The  state  or  condition  of 
a  minor ;  infancy. 

The  lesser  number  of  votes  of  a  deliberative 
assembly :  opposed  to  minority,  which  see. 

MINT.  The  place  designated  by  law 
where  money  is  coined  by  authority  of  the 
government  of  the  United  states. 

The  mint  was  established  by  the  act  of 
April  2,  1792,  1  Story,  U.  S.  Laws,  227,  and 
located  at  Philadelphia,  where,  by  virtue  of 
sundry  acts  of  congress,  it  still  remains.  Act 
of  April  24,  1800,  1  Story,  U.  S.  Laws,  770; 
Act  of  March  3,  1801,  1  id.  816 ;  Act  of  May 
19,  1828,  4  Sharswood,  cont.  of  Story,  U.  S. 
Laws,  2120. 

See,  also,  the  following  acts  of  congress 
relating  to  the  mint: — Act  of  January  18, 
1837,  4  Sharswood,  cont,  of  Story,  U.  S.  Laws, 
2120 ;  Act  of  May  19,  1828,  4  id,  2120 ;  Act 
of  May  3,  1835 ;  Act  of  February  13.  1837; 
Act  of  March  3, 1849 ;  Act  of  March  3,  1851, 
211.  See,  also,  Coin  ;  Foreign  Coin  ;  Money. 
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MINUTB.  MeaAures.  In  divisions  of 
the  circle  or  angular  measures,  a  minute  is 
equal  to  sixty  seconds^  or  one^sixtieth  part  of 
a  de^ee.  ^ 

In  the  computation  of  time,  a  minute  is 
equal  to  sixty  seconds,  or  the  sixtieth  part  of 
an  hour.     See  Measure. 

In  Praotioe.  A  memorandum  of  what 
takes  place  in  court,  made  by  authority  of 
the  court.  From  these  minutes  the  record  is 
afterwards  made  up. 

Toullier  says  they  are  so  called  becaase  the 
writing  in  which  they  were  originally  was  small; 
that  the  word  is  derived  from  the  Latin  minnta 
{ft-ripinra),  in  opposition  to  copies  which  were 
delivered  to  the  parties,  and  which  were  always 
written  in  a  larger  hand.    8  TouUier,  n.  413. 

Minutes  are  not  considered  as  any  part  of 
the  record.  1  Ohio,  268.  See  23  Pick.  Mass. 
184. 

MIN  U  TX2-BOOK.  A  book  kept  by  the 
clerk  or  prothonotary  of  a  court,  in  which 
minutes  of  its  proceedings  are  entered. 

MINUTE  TITHES.  Small  tithes, 
usually  belonging  to  the  vicar:  e.g,  eggs, 
honey,  wax,  etc.  3  Burn,  Eccl.  Law.  680 ;  6 
k  7  ^ill.  IV.  c.  71,  ii  17.  13,  £7. 

MIRROR  DBS  JUSTICES.  The  Mir- 
ror of  Justices,  a  treatise  written  during  the 
reign  of  £dward  II.  Andrew  Home  is  its 
reputed  author.  It  was  first  published  in 
1642,  and  in  1768  it  was  translated  into  Eng- 
lish by  William  Hughes.  Some  diversity  of 
opinion  seems  to  exist  as  to  its  merits,  l^ref. 
to  9  &  10  Coke,  Rep.  As  to  the  history  of 
this  celebrated  book,  see  St.  Armand's  liist. 
Essays  on  the  Legislative  Power  of  England, 
58,  59. 

MIS  AD  VENT  U  RR  An  accident  by 
which  an  injury  ocQurs  to  another. 

When  applied  to  homicide,  misadventure  ia  the 
aet  of  a  man  who,  in  the  performance  of  a  lawful 
act,  without  any  intention  to  do  barm,  and  after 
Qsing  proper  preoantion  to  prevent  danger,  unfor- 
tanately  kills  another  person.  The  aet  upon  which 
the  death  ensoes  must  be  neither  malum  tn  m  nor 
malnm  prohibitum.  The  usual  examples  under  this 
head  are :  1,  when  the  death  ensues  from  innocent 
reereattons;  2,  from  moderate  and  lawful  correc- 
tion in  foro  dometitieo;  3,  from  acts  Iihrful  and 
indifferent  in  themselves,  done  with  proper  and 
ordinary  eantion.  4  Blaekstone,  Comm.  182;  1 
East,  PI.  Cr.  221.  See  Uomicidb;  Makslauqh- 
tbr;  Corrbction. 

MISBEHAVIOR  Improper  or  un- 
lawful conduct.     See  2  Mart.  La.  n.  s.  683. 

3*  A  party  guilty  uf  misbehavior,  as,  for 
example,  to  threaten  to  do  injury  to  another, 
may  be  bound  to  his  good  behavior,  and  thus 
restrained. 

Verdicts  are  not  unfrequently  set  aside  on 
the  ground  of  misbehavior  of  jurors:  as, 
when  the  jury  take  out  with  them  papers 
which  were  not  given  in  evidence,  to  the  preju- 
dice of  one  of  tne  parties,  Ld.  Raym,  148 ; 
when  thev  separate  before  they  have  agreed 
npon  their  verdict,  3  Day,  Conn.  237,  310; 
•eeJuav;  New  Trial;  when  they  cast  lots 
for  a  voxlict,  2  Lev.  205 ;  or  give  their  ver- 


dict, because  they  have  agreed  to  give  it  for 
the  amount  ascertained,  by  each  juror  putting 
down  a  sum,  adding  the  whole  together,  and 
then  dividing  by  twelve,  the  number  of  jurors, 
and  giving  their  verdict  for  the  quotient.  15 
Johns.  N.  X.  87.  See  Bacon,  Abr.  Verdict  (U.). 
8.  A  verdict  will  be  set  aside  if  the  suc- 
cessful party  has  been  guilty  of  any  misbe- 
havior towards  the  jury:  as,  if  he  f^ay  to  a 
juror,  "  I  hope  you  will  find  a  verdict  for  me," 
or,  "  The  matter  is  clearly  of  my  side."  1 
Ventr.  125;  2  Rolle.  Abr.  716,  pi.  17.  See 
Code,  166,  401 ;  Bacon,  Abr.  Verdici  (I). 

MiaCARRIAOB.  In  Medical  Jarls- 
pnidenoe.  The  expulsion  of  the  ovum  or 
embryo  from  the  uterus  within  the  first  six 
weeks  after  conception.  Betv\'een  that  time, 
and  before  the  expiration  of  the  sixth  month, 
when  the  child  may  possibly  live,  it  is  termed 
abortion.  When  the  delivery  takes  place 
soon  after  the  sixth  month,  it  is  denominated 
premature  labor.  But  the  criminal  act  of 
destroying  the  foetus  at  any  time  before  birth 
is  termed,  in  law,  procuring  miscarriage. 
Ghitty,  Med.  Jur.  410;  2  Dunglison,  Hum. 
Phys..  364.     See  Abortion  ;  Foetus. 

in  Praotioe.  A  term  used  in  the  Statute 
of  Frauds  to  denote  that  species  of  wningful 
act  for  the  consequences  of  which  the  wrong- 
doer would  be  responsible  at  law  in  a  civil 
action. 

By  the  English  Statute  of  Frauds,  29  Gar. 
II.  c.  3,  2  4,  it  is  enacted  that  **  no  action  shall 
be  brought  to  charge  the  defendant  upon  any 
special  promise  to  answer  for  the  aebt,  de- 
fault, or  miscarriage  of  another  person,  unless 
the  agreement,"  etc.  **  shall  be  in  writing," 
etc. 

The  wrongful  riding  the  horse  of  another, 
without  his  leave  or  license,  and  therel>y 
causing  his  death,  is  clearly  an  act  for  which 
the  party  is  responsible  in  damages,  and, 
therefore,  falls  within  the  meaning  of  the 
word  miscarriage.  2  Barnew.  &  Aid.  516; 
Burge,  Sur.  21. 

MISCASTING.  An  error  in  auditing 
and  numbering.  It  does  not  include  any  pre- 
tended miscasting  or  misvaluing.  4  Bouvier, 
Inst  n.  4128. 

MISCOGNIZANT.  Ignorant,  or  not 
knowing.  Stat.  32  lien.  Yfll.  c.  9.  Little 
used. 

MISCONDUCT.  Unlawful  behavior  by 
a  person  intrusted  in  any  degree  with  the  ad- 
ministration of  justice,  by  which  the  rights 
of  the  parties  and  the  justice  of  the  case  may 
have  been  affected. 

A  verdict  will  be  set  aside  when  any  of  the 
jury  have  been  guilty  of  such  misconduct; 
and  a  court  will  set  aside  an  award  if  it 
have  been  obtained  by  the  misconduct  of  an 
arbitrator.  2  Atk.  Ch.  501,  504;  2  Chitt. 
Bail,  44 ;  1  Salk.  71 ;  3  P.  Will.  Ch.  362 ;  1 
Dick.  Ch.  66. 

MISCONTINUANCE.     In  Practice. 

A  continuance  of  a  suit  by  undue  process. 
Its  effect  is  the  same  as  a  discontinuance.    2 
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Ilawkina.  PI.  Cr.  299;    Kiteh.  231;   Jenk. 
Oent.  Cas.  57. 

MISDBMBANOR.  In  Criminal  Law. 
A  term  used  to  express  every  offence  inferior 
to  felony,  punishable  by  indictment,  or  by 
particular  prescribed  proceedings.  Itf  its 
usual  acceptation,  it  is  applied  to  all  those 
crimes  ana  offences  for  which  the  law  has 
not  provided  a  particular  name. 

The  word  is  generally  used  in  contradis- 
tinction to  felony;  misdemeanors  compre- 
hending all  indictable  offences  which  do  not 
amount  to  felony,  as  perjury,  battery,  libels, 
conspiracies,  and  public  nuisances,  but  not 
including  a  multitude  of  offences  over  which 
mai^istrates  have  an  exclusive  summary  ju- 
risdictiou,  for  a  brief  designation  of  which 
our  legal  nomenclature  is  at  fault.  Misde- 
meanors have  sometimes  been  called  mispri- 
aions. 

MISDIRECTION.  In  Practice.  An 
error  made  by  a  judge  in  charging  the  jury 
in  a  special  case. 

dt  it  is  a  rule,  subject  to  the  qualifica- 
tions hereafter  stated,  that  when  the  judge  at 
the  trial  misdirects  the  jury  on  matters  of 
law  material  to  the  issue,  whatever  may  be 
the  nature  of  the  case,  the  verdict  will  be  set 
aside,  and  a  new  trial  granted,  6  Mod.  242 ; 
2  Salk.  649 ;  2  Wils.  269  ;  4  Conn.  356 ;  or, 
if  such  misdirection  appear  in  the  bill  of  ex- 
ceptions, or  otherwise  upon  the  record,  a  judg- 
ment founded  on  a  verdict  thus  obtained  will 
be  reversed.  And  although  the  charge  of 
the  court  be  not  positively  erroneous,  yet,  if 
it  have  a  tendency  to  mislead  the  jury,  and  it 
be  uncertain  whether  they  would  have  found 
as  they  did  if  the  instructions  had  been  en- 
tirelv  correct,  a  new  trial  will  be  granted. 
11  Wend.  N.  Y.  83;  6  Cow.  N.  Y.  682;  9 
Ilumphr.  Tenn.  411 ;  9  Conn.  107.  When 
the  issue  consists  of  a  mixed  question  of  law 
and  fact,  and  there  is  a  conceded  state  of 
facts,  the  rest  is  a  question  for  the  court,  2 
Wend.  N.  Y.  696 ;  and  a  misdirection  in  this 
respect  will  avoid  the  verdict. 

8*  Misdirection  as  to  matters  o^  fad  will, 
in  some  cases,  be  sufficient  to  vitiate  the  pro- 
ceedings. For  example:  misapprehension  of 
the  judf^o  as  to  a  material  circumstance,  and 
a  direction  to  the  jury  accordingly,  1  Const. 
So.  C.  200;  or  instructing  them  upon  facts 
which  are  purely  hypothetical,  whereby  they 
are  misled,  8  Ga.  114;  submitting  as  a  con- 
tested point  what  has  been  admitted,  9  Conn. 
216 ;  giving  to  the  jury  a  peremptory  direc- 
tion to  find  in  a  given  way,  when  there  are 
facts  in  the  case  conducing  to  a  conclu- 
sion. 7  J.  J.  Marsh.  Ky.  410 ;  3  Wend.  N. 
Y.  102;  19  id,  402;  12  Mass.  22;  5  Ilumphr. 
Tenn.  470.  There  are,  however,  many  cases 
in  which  the  court  may  instruct  the  jury,  upon 
the  whole  evidence,  to  find  for  one  or  the  otner 
party ;  and  when  a  verdict  formed  under  such 
instruction  is  conformable  to  the  law,  the  evi- 
dence, and  the  justice  of  the  case,  it  is 
rarely  disturbed.  3  Dan.  Ky.  566.  But  to 
warrant  an  unqualified  direction  to  the  jury 


in  favor  of  a  party,  the  evidence  must  either 
be  undisputea  or  the  preponderance  so  de- 
cided that  a  verdict  against  it  would  be  set 
aside.  16  Wend.  N.  Y.  663.  When  the  court 
delivers  its  opiifion  to  the  jury  on  a  matter  of 
fact,  it  should  be  as  opinion^  and  not  as  direc- 
tion. 12  Johns.  N.  Y.  513.  But  it  is,  in 
general,  allowed  a  very  liberal  discretion  in 
this  regard.  1  M'Clel.  k  Y.  Exch.  286. 
Where  the  question  is  one  of  mere  fact,  no 
expressions  of  the  judge,  however  strong  or 
erroneous,  will  amount  to  a  misdirection,  pro- 
vided the  Question  is  fairly  presented  to  the 
jury  and  left  with  them  for  their  decision. 
f)  Scott,  28 ;  4  Moore  &  S.  295 ;  19  Wend. 
N.  Y.  186 ;  10  Pick.  Mass.  252. 

4.  Unless  the  misdirection  be  excepted  to, 
the  party  by  his  silence  will  be  deemed  to 
have  waived  it.  10  Mo.  515 ;  2  Pick.  Mass. 
145.  But  see  4  Wend.  N.  Y.  514 ;  2  Barb.  N. 
Y.  420. 

As  to  its  effects,  the  misdirection  must  be 
calculated  to  do  injustice;  for  if  it  be  en- 
tirely certain  that  justice  has  been  done,  and 
that  a  re-hearing  would  produce  the  same  re- 
sult, or  if  the  amount  in  dispute  be  very  tri- 
fling, so  that  the  injury  is  scarcely  appreci- 
able, a  new  trial  will  not  be  granted.  2 
Caines,  N.  Y.  85 ;  7  Me.  442 ;  10  Ga.  429 ; 
3  Graham  k  W.  New  Tr.  705-873 ;  New- 
Trial;  CnARGE. 

MI8E  (Lat.  mittere,  through  the  French 
metire,  to  place).  In  Pleading.  The 
issue  in  a  writ  of  right.  The  tenant  in  a 
writ  of  right  is  said  to  join  the  mise  on  the 
mere  Hght  when  he  pleads  that  his  title  is 
better  than  the  demandant's.  2  Wms.  Saund. 
45,  A,  t.  It  was  equivalent  to  the  general  issue ; 
and  every  thing  except  collateral  warranty 
might  be  given  in  evidence  under  it  by  the 
tenant.  Booth,  Real  Act.  98.  114;  3  Wils. 
420 ;  7  Wheat.  31 ;  3  Pet.  133 ;  7  Cow.  N.  Y. 
52 ;  10  Gratt.  Va.  350.  The  prayee  in  aid, 
on  coming  into  court,  joinea  in  the  mise 
together  with  the  tenant.  2  Wms.  Saund.  45, 
d,  note.  It  was  the  more  common  practice, 
however,  for  the  demandant  to  traverse  the 
tenant's  plea  when  the  cause  could  be  tried 
by  a  common  jury  instead  of  the  grand  as- 
size. 

In  Praotioe.  Expenses.  It  is  so  commonly 
used  in  the  entries  of  judgments,  in  personal 
actions :  as,  when  the  plaintiff  recovers,  the 
iudgment  is  qiu}d  recuperet  damna  sua  (that 
he  recover  his  damages),  and  pro  mises  et  cus* 
tagiis  (for  costs  and  charges)  so  much,  etc. 

MI8ERABILE  DEPOSITXTM  (Lat.). 
In  Civil  Law.  The  name  of  an  involuntary 
deposit,  made  under  pressing  necessity :  as, 
for  instance,  shipwreck,  fire,  or  other  inevi- 
table calamity.  Pothier,  Proc.  Civ.  pt.  5,  ch, 
1,  {.1;  La.  Code,  2935. 

MI8BR1CORDIA  (Lat.).  An  arbitrary 
or  discretionary  amercement. 

To  be  in  mercy  is  to  be  liable  to  such  pun- 
ishment as  thejudge  may  in  his  discretion 
inflict.    According  to  Spelmani  misericordia 
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IB  80  called  because  the  party  is  in  mercy, 

and  to  distinguifih  this  fine  from  redemptions, 

or  heavy  fines.    Spelman,  Qloss.     See  Coke, 

Litt.  12G  6;  Madox,  Ezch.  c.  14. 

* 
BCI8FBA8ANCXI.    The  performance  of 

an  act  which  might  lawfully  oe  done,  in  an 

impn)per  manner,  by  which  another  person 

receives  an  injury. 

It  differs  from  malfeasance  or  nonfeasance. 

See,  generally,  2  Viner,  Abr.  35 ;    2  Kent, 

Comm.  443;  £)ootrina  Plac.  02;  Story,  Bailm. 

It  seems  to  be  settled  that  there  is  a  dis- 
tinction between  misfeasance  and  nonfeas- 
ance in  the  case  of  mandates.  In  cases  of 
nonfeasance  the  mandatary  is  not  generally 
liable,  because,  his  undertaking  being  gratui- 
tous, there  is  no  consideration  to  support  it ; 
but  in  cases  of  misfeasance  the  common  law 
gives  a  remedy  for  the  injury  done,  and  to  the 
extent  of  that  injury.  5  Term,  143 ;  4  Johns. 
N.  Y.  81 ;  2  Johns.  Cas.  N.  Y.  92 ;  1  Esp.  74 ; 
2  Ld.  Raym.  909 ;  Story,  Baihn.  {  165 ;  Bou- 
vier,  Inst.  Index. 

BQBJOINDER.  In  Pleading.  The  im- 
proper union  of  parties  or  causes  of  action  in 
one  suit  at  law  or  in  equity. 

Of  Actions.  The  joj  niug  several  demands 
which  the  law  does  not  permit  to  be  joined, 
to  enforce  by  one  proceeaing  several  distinct, 
substantive  rights  of  recovery.  Gould,  Plead. 
c4,  {  98 ;  Archbold,  Civ.  Plead.  61 ;  Dane,  Abr. 

In  equity,  it  is  the  joinder  of  different  and 
distinct  claims  against  one  defendant,  1 
Mylne  A  C.  (9h.  608;  7  Sim.  Ch.  241 ;  3  Barb. 
Ob.  N.  Y.  432,  and  is  distinguished  from 
multifariousness,  which  may  exist  only  where 
there  are  several  defendants  disconnected 
with  each  other.  Story,  £q.  Plead.  2  297,  n. 
The  grounds  of  suit  must  lie  wholly  distinct, 
and  each  ground  must  be  sufficient,  as  stated, 
to  sustain  a  bill.  5  Ired.  Eq.  No.  C.  313.  See 
21  Ala.  N.  8. 252 ;  9  Ga.  278 ;  3  Md.  Ch.  Deo. 
46;  22  Conn.  171. 

!t*  It  may  arise  from  the  joinder  of  plain- 
tiff who  possess  distinct  claims,  2  Sim.  Ch. 
331 ;  6  Madd.  Ch.  94 ;  8  Pet.  123 ;  but  see  3 
Harr.  412;  6  Johns.  Ch.  N.  Y.  150;  8  Paige, 
Ch.  N.  Y.  605,  or  the  joinder  of  distinct  claims 
of  the  plaintiff  in  one  bill.  2  Sim.  &  S.  Ch. 
79.  But  it  seems  that  where  there  is  a  com- 
mon liability  of  the  defendants  and  a  com- 
mon interest  in  the  plaintifii,  different  claims 
mw/  be  united  in  the  same  suit.  1  Mylne  & 
C.  623 ;  3  «.  85 ;  5  How.  127 ;  12  Mete. 
Mass.  32:).  And  see  7  Sim.  Ch.  241 ;  3  Price, 
Exch.  164 ;  2  Younge  &  C.  Ch.  389 ;  Story, 
£q.  Plead.  2  536,  n.;  Multifariousness. 

At  law,  misjoinder  vitiates  the  entire  decla- 
ration, whether  taken  advantage  of  by  gene- 
ral demurrer,  1  Maule  &  S.  3o5,  motion  in 
arrest  of  judgment,  writ  of  error.  2  Bos.  &  P. 
424 ;  4  Term,  347.  It  may  be  aided  by  ver* 
diet  in  some  cases.  2  Lev.  110;  11  Mod. 
195;  2  Maule  &  S.  533 ;  1  Chitty,  Plead.  188. 

8.  Of  Partlea.  The  joining,  as  plaintiffs 
or  defendants,  parties  who  have  not  a  joint 
interest. 


In  equity y  the  joinder  of  improper  plaintiffs 
is  a  fatal  defect.  2  Sandf.  Ch.  N.  Y.  186 ;  3 
Edw.  Ch.  N.  Y.  48 ;  2  Ala.  n.  s.  406.  But 
the  court  may  exercise  a  discretion  whether 
to  dismiss  the  bill.  1  Barb.  Ch.  N.  Y.  59 ;  3 
Ohio  St.  129.  See  5  Fla.  110.  It  may  be 
dismissed  wholly,  or  only  as  to  a  portion  of 
the  plaintiffs.  18  Ohio,  72.  The  improper 
joinaer  of  defendants  is  no  cause  of  objec- 
tion by  a  co-defendant.  2  Barb.  Ch.  N.  Y. 
618 ;  6  Ired.  Eq.  No.  C.  62 ;  7  Ala.  n.  s.  362; 
12  Ark.  720 ;  23  Me.  269.    See  7  Conn.  387. 

The  objection  must  be  taken  before  the  hear- 
ing,  15  How.  546  ;  2  Hill,  Ch.  So.  C.  567 ;  4 
Paige,  Ch.  N.  Y.  510;  not,  however,  if  it  be 
vital,  30  N.  H.  433 ;  by  demurrer,  if  appa- 
rent on  the  face  of  the  bill,  9  Paige,  Ch.  I«J. 
Y.  410;  7  Ala.  n.  s.  362;  but  see  5  III.  424; 
by  plea  and  answer;  or  otherwise.  13  Pet. 
359 ;  1  T.  B.  Monr.  Ky.  105.  A  defendant 
who  is  improperly  joined  must  plead  or  de- 
mur. 1  Mo.  410.  At  laWy  see  Abatement  ; 
Pleading. 

MI8KENNING  (Fr.  mis,  wrong,  and 
Sax.  cennan,  summon).  A  wrongful  citation. 
A  variance  in  a  plea.  1  Mon.  Angl.  237  ; 
Chart.  Hen.  II.;  Jacob,  Law  Diet. ;  DuCange. 

MISNOMER.   The  ufee  of  a  wrong  name. 

In  contracts,  a  mistake  in  the  name  will 
not  avoid  the  contract,  in  general,  if  the  party 
can  be  ascertained.  11  Coke,  20 ;  Ld.  liaym. 
304 ;  Hob.  125. 

A  misnomer  of  a. legatee  will  not,  in  gene- 
ral, avoid  a  legacy,  when  the  context  fur- 
nishes the  means  of  correction.  See  19  Yes. 
Ch.  381 ;  1  Roper,  Lee.  131 ;  Legacy. 

Misnomer  oi  one  of  the  parties  to  a  suit 
must  be  pleaded  in  abatement.  See  Abate- 
ment. 

The  names  of  third  persons  must  be  cor- 
rectly laid ;  for  the  error  will  not  be  helped 
by  pleading  the  general  issue ;  but,  if  a  suf- 
ficient description  be  given,  it  has  been  held, 
in  a  civil  case,  that  the  misnomer  was  imma- 
terial. Example :  in  an  action  for  medicines 
alleged  to  have  been  furnished  to  defendant's 
wife,  Mary,  and  his  wife  was  named  Eliza- 
beth, the  misnomer  was  held  to  be  immaterial, 
the  word  wife  being  the  material  word.  2 
Marsh.  159>  In  indictments,  the  names  of 
third  persons  must  be  correctly  given.  Ros- 
coe,  Crim.  Ev.  78.  See  Archbold,  Chitty, 
Plead. ;  Abatement  ;  Contract  ;  Parties  ; 
Legacy. 

MISPLEADING.  Pleading  incorrectly* 
or  omitting  any  thing  in  pleading  which  is 
essential  to  the  support  or  defence  of  an  ao- 
tion,  is  so  called. 

Pleading  not  guilty  to  an  action  of  debt  is 
an  example  of  the  first ;  setting  out  a  defect- 
ive title  is  an  example  of  the  second.  See 
3  Salk.  365. 

MISPRISION.  In  Criminal  Law.  A 
term  used  to  signify  every  considerable  mis- 
demeanor which  has  not  a  certain  name  given 
to  it  by  law.    Coke,  3d  Inst.  36. 

The  concealment  of  a  crime. 
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Negative  misprision  consists  in  the  conceal- 
ment of  something  which  ought  to  be  re- 
vealed. 

Misprision  of  felony  is  the  like  concealment 
of  felony,  without  giving  any  degree  of  main- 
tenance to  the  felon,  Act  of  Congress  of  April 
30,  1790,  8.  6, 1  Story,  U.  S.  Laws,  84;  for  if 
any  aid  be  eiven  him,  the  party  becomes  an 
accessory  after  the  fact. 

Misprision  of  treason  is  the  concealment  of 
treason  by  being  merely  passive.  Act  of 
Congress  of  April  30,  1/90,  1  Story,  U.  S. 
Laws,  83 ;  1  East,  PI.  Cr.  139.  If  anv  assist- 
ance be  giv^n  to  the  traitor,  it  makes  the 
party  a  principal,  as  there  are  no  accessories 
in  treason. 

Positive  misprision  consists  in  the  commis- 
sion of  something  which  ought  not  to  be  done. 
4  Blackstone,  Comm.  c.  9. 

It  is  the  duty  of  every  good  citizen,  know- 
ing of  a  treason  or  felony  having  been  com- 
mitted, to  inform  a  magistrate.  Silently  to 
observe  the  commission  of  a  felony,  without 
using  any  endeavors  to  apprehend  the  of- 
fender, is  a  misprision.  1  Russell,  Crimes, 
43 ;  Hawkins,  PI.  Cr.  c.  59,  s.  6 ;  4  Black- 
stone,  Comm.  119. 

Misprisions  which  are  merely  positive  are 
denominated  contempts  or  hish  misdemean- 
ors: as,  for  example,  dissuading  a  witness 
from  giving  evidence.  4  Blackstone,  Comm. 
126. 

MISREADING.  When  a  deed  is  read 
falsely  to  an  illiterate  or -blind  man  who  is  a 
party  to  it,  such  false  reading  amounts  to  a 
fraud,  because  the  contract  never  had  the 
assent  of  both  parties.  5  Coke,  19 ;  6  East, 
309 ;  Dane,  Abr.  c.  86,  a.  3,  §  7  ;  2  Johns.  N. 
Y.  404;  12  id.  409 ;  3  Cow.  N.  Y.  537. 

MISRECITAIi.  The  incorrect  recital 
of  a  matter  of  fact,  either  in  an  agreement  or 
a  plea:  under  the  latter  term  is  here  under- 
stood the  declaration  and  all  the  subsequent 
pleadings.     See  Recital. 

MISREPRESENTATION.  The  state- 
ment made  by  a  party  to  a  contract  that  a 
thing  relating  to  it  is  in  fact  in  a  particular 
way,  when  he  knows  it  is  not  so. 

3.  The  misrepresentation  must  be  both 
false  and  fraudulent  in  order  to  make  the 

Sarty  making  it  responsible  to  the  other  for 
amages.  3  Conn.  413 ;  10  Mass.  197 ;  1 
Const.  So.  C.  328,  475 ;  Mete.  Yelv.  21  a,  n.  1 ; 
Peake,  Cas.  115;  3  Campb.  154;  Marshall, 
lus.  b.  1,  c.  10,  8.  1.  And  see  5  Maulo  k  S. 
380 ;  12  East,  638 ;  3  Bos.  k  P.  370.  Misre- 
presentation as  to  a  material  part  of  the  con- 
sideration will  avoid  an  executory  contract. 
1  Phillips,  Ins.  J2  630,  675. 

A  misrepresentation,  to  constitute  yVaticf, 
must  be  contrary  to  fact ;  the  party  making 
it  must  know  it  to  be  so,  2  Kent,  Comm.  471 ; 
1  Story,  Eg.  Jur.  J  142 ;  4  Price,  135 ;  3  Conn. 
697 ;  22  Sle.  511 ;  7  Gratt.  Va.  64,  239 ;  6 
Ga.  458;  5  Johns.  Ch.  N.  Y.  182;  6  Paige, 
Ch.  N.  Y.  197;  1  Stor.  C.  C.  172;  1  Woodb. 
&  M.  C.  C.  342 ;  excluding  cases  of  mere  mis- 
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147 ;  11  id,  401 ;  14  id,  661 ;  7  Cranch.  69 ; 
13  How.  211 ;  8  Johns.  N.  Y.  26;  7  Wend. 
N.  Y.  10;  11  id,  375;  1  Mete.  Mass.  1 ;  27 
Me.  309;  7  Vt.  67,  79;  6  N.  H.  99 ;  and  in- 
cluding cases  where  he  falsely  asserts  a  per- 
sonal knowledge,  18  Pick.  Mass.  96 ;  1  Mete. 
Mass.  193 ;  3  id,  469;  6  id,  245 ;  27  Me.  309; 
16  Wend.  N.  Y.  646 ;  16  Ala.  785 ;  1  Bibb,  Ky. 
244 ;  4  B.  Monr.  Ky.601 ;  3  Cranch,  281,  and 
one  which  gave  rise  to  the  contracting  of  the 
other  party.  Rawle,  Cas.  3d  ed.  622 ;  14  N. 
II.  331 ;  1  Woodb.  k  M.  C.  C.  90,  342;  2  id 
298 ;  2  Strobh.  Eq.  So.  C.  14 ;  2  Bibb,  Ky 
474;  8  B.  Monr.  Ky.  23 ;  4  How.  Miss.  435- 
6  u;.  311;  25  Miss.  167;  3  Cranch,  282;  3 
Yerg.  Tenn.  178 ;  19  Gn.  448 ;  6  Blackf.  Ind. 
18.  See  12  Me.  262 ;  13  Pet.  26 ;  23  Wend. 
N.  Y.  260 ;  7  Barb.  N.  Y.  65. 

MISSING  SHIP.  A  ship  which  has 
been  at  sea  and  unheard  from  for  so  long  a 
time  as  to  give  rise  to  the  presumption  that 
she  has  perished  with  all  on  board. 

There  is  no  precise  time  fixed  as  to  when 
the  presumption  is  to  arise;  and  this  must 
depend  upon  the  circumstances  of  each  case. 
2  Strange,  1199;  Park,  Ins.  63;  Marshall, 
Ins.  488 ;  2  Johns.  N.  Y.  150 ;  1  Caines,  N. 
Y.  525 ;  Holt,  242. 

MISSISSIPPI.  The  name  of  one  of  the 
new  states  of  the  United  States. 

2*  This  state  was  admitted  into  the  Udioii  by 
a  resolution  of  coogress  passed  Dec.  10,  1817.  3 
Story,  U.  S.  Laws,  1716. 

The  oonstitutiun  of  this  state  was  adopted  at  the 
town  of  Washington,  the  15th  day  of  August,  1817. 
It  was  revised  by  a  convention,  and  Adopted  on  the 
26th  of  October,  1832,  when  it  went  into  operation. 

Eveiy  free  white  male  person  of  the  age  of 
twenty-one  years  or  upwards,  who  is  a  citizen  of 
the  United  States  and  has  resided  in  the  state  one 
year  next  preceding  an  election  and  the  last  four 
months  within  the  county,  city,  or  town  in  which  he 
offers  to  vote,  is  a  qualified  elector. 

The  Legitlatice  Power, 

This  is  lodged  in  the  Senate  and  the  House  of 
Representatives,  the  two  houses  together  consti- 
tuting **  the  Legislature  of  the  State  of  Mississippi." 

3*  The  Senate  is  composed  of  members  elected, 
by  the  people  of  the  district  for  which  they  are 
chosen,  for  the  term  of  four  years,  and  is  never  to 
be  less  than  one-fourth  nor  more  than  one-third  the 
whole  namber  <^  representatives.  One  half  the 
senate  is  changed  every  second  year.  A  senator 
must  be  a  citizen  of  the  United  States,  thirty  years 
of  age  at  least,  must  have  been  an  inhabitant  of 
the  state  for  four  years  next  preceding  his  election, 
and  for  the  last  year  thereof  a  resident  of  the  dis- 
trict for  which  he  is  chosen.  They  are  chosen  the 
odd  years. 

4»  The  Route  of  lUpretentativee  is  compoaed  of 
members  elected  by  the  people  biennially,  for  the 
term  of  two  years. 

The  number  is  limited  between  thirty-six  and 
one  hundred.  A  representative  must  be  a  oitiaen 
of  the  United  States,  twenty -one  years  old  at  least, 
must  have  been  an  inhabitant  of  the  state  two 
years  next  preceding  bis  election,  and  for  the  last 
year  thereof  a  resident  of  the  county,  city,  or  town 
for  which  he  is  chosen.  There  are  the  usual  pro- 
vit=ions  for  organisation  of  the  houses,  giving  au- 
thority to  judge  of  the  qualifications  and  regulate 
the  conduct  of  members,  providing  for  keeping  a 
record  of  proceedings  and  publication  thereof,  for 
open  sessions  except  in  special  eases;  that  net* 
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ther  house  shall  adjourn,  without  cooseiit  of  the 
other,  for  more  than  three  days;  that  members 
shall  be  exempt  from  arrest  in  civil  process  during* 
th6  session  of  the  legislature  and  in  going  to  and 
returning  from  the  same,  alluwing  one  day  for  every 
twenty  miles  such  member  may  reside  from  the 
plaoe  at  which  the  legislature  is  oonvened ;  that  no 
senator  or  representative  shall,  during  his  term  of 
service,  or  fur  ayear  afterwards,  take  an  oflSoe  which 
has  been  created  or  the  pay  of  which  has  been  in- 
creased during  said  term, — except  those  of  which 
there  is  an  election  by  the  people ;  th^t  no  judge  of 
any  court  of  law  or  equity,  secretary  of  state,  at- 
torney-general, clerk  of  any  court  of  record,  she- 
riff, or  collector,  or  any  person  holding  a  luorativo 
office  under  the  United  States  or  this  state,  shall 
be  eligible  to  the  legislature :  provided  that  offices 
in  the  militia  to  which  there  is  attached  no  annual 
salary,  and  the  office  of  justice  of  the  peace,  shall 
not  be  deemed  lucrative. 

7*he  Executive  Power. 

&  The  Governor  is  elected  by  the  people,  for  the 
terui  of  two  years.  He  must  be  at  least  thirty  years 
old,  have  been  a  citizen  of  the  United  States  for 
twenty  years,  have  resitled  in  the  state  at  least 
five  years  next  preceding  the  day  of  his  election ; 
cannot  h>ld  the  office  mure  than  four  in  any  six 
years.  He  is  commander-in-chief  of  the  army  and 
navy  of  the  state,  and  of  the  militia  except  when 
they  are  called  into  the  service  of  the  United 
States;  may  convene  the  legislature  at  an  unusual 
time,  and  in  an  unusual  place,  if  necessary,  in  case 
of  emergency;  may  adjourn  them  not  beyond  the 
day  of  the  next  stated  meeting  of  the  legislature, 
in  case  of  disagreement  as  to  time  of  adjournment. 

6b  In  all  criminal  and  penal  cases,  except  in 
those  of  treason  and  impeachment,  he  has  power  to 
grant  reprieves  and  pardons  and  remit  fines,  and, 
in  eases  of  forfeiture,  to  stay  the  collection  until 
the  end  of  the  next  session  of  the  legislature,  and 
to  remit  forfeitures,  by  and  with  the  advice  and  con- 
sent of  the  senate.  In  cases  of  treason,  he  has 
power  to  grant  reprieves  by  and  with  the  advice 
and  consent  of  the  senate,  and  may  alone  respite 
the  sentence  until  the  end  of  the  next  session  of 
the  legislature.     Art  5,  sec.  10. 

T.  It  is  provided  by  the  constitution  that  "  when- 
ever the  office  of  governor  shall  become  vacant  by 
death,  resignation,  removal  from  office,  or  other- 
wise, the  president  of  the  senate  shall  exercise  the 
office  of  governor  until  another  governor  shall  be 
doly  qualified ;  and  in  case  of  the  death,  resigna- 
tion, removal  from  office,  or  other  disqualifications 
of  the  president  of  the  senate  so  exercising  the 
offlee  of  governor,  the  speaker  of  the  house  of  repre- 
sentatives shall  exercise  the  office  until  a  presi- 
dent of  the  senate  shall  have  been  chosen ;  and 
when  the  offices  of  governor,  president  of  the  senate, 
and  speaker  of  the  house  shall  become  vacant  in 
the  recess  of  the  senate,  the  person  acting  as  secre- 
tary of  state  for  the  time-being  shall  by  proclama- 
tion convene  the  senate,  that  a  president  may  be 
chosen  to  exercise  the  office  of  governor."  Art.  5, 
feet.  17. 

The  Judicial  Power. 

8.  The  High  Court  nf  Eirort  and  Appeale  con- 
lists  of  three  judges,  elected  by  the  people  for  the 
term  of  six  years.  Rev.  Code,  91.  The  terms  of 
office  are  so  arranged  that  one  judge  is  elected  every 
second  year.  The  state  is  divided  into  three  dis- 
tricts, and  one  judge  must  come  from  each  district. 
A  judge  must  be  thirty  years  old  at  the  time  of  his 
election.  Two  of  the  judges  constitute  a  quorum, 
and  must  concur  in  a  decision.  Terms  of  the  court 
are  held  twice  each  year  for  all  the  districts,  at 
Jackson,  the  seat  of  government  It  has  no  ori- 
ginal jurisdiction,  but  sits  only  as  a  court  of  errors 
and  appeals. 


The  Circuit  Court  consists  of  ten  judges,  elected 
one  in  each  of  the  districts  into  which  the  state  is 
divided,  by  the  people  thereof,  for  the  term  of  four 
years.  A  judge  must  be  at  least  twenty-six  years 
old  at  the  time  of  his  election,  and  must  be  and 
continue  a  resident  of  the  district  for  which  he  is 
elected.  This  is  the  court  of  general  original  juris- 
diction in  law  and  equity.  It  has  original  jurisdic- 
tion in  all  civil  cases  where  the  amounts  involved 
exceed  fifty  dollars,  and  appellate  jurisdiction  from 
inferior  cuurts,  and  a  full  and  exclusive  criminal 
jurisdiction,  except  that  of  the  justices  of  the 
peace  and  of  the  United  States  courts.  It  may 
authorise  the  alteration  of  names,  may  legitimate 
offspring,  and  authorize  the  adoption  of  children. 
The  judges  may,  even  in  vacation,  issue  writs  of 
habeae  corpuB,  vtandamu*,  certiorari,  error,  »nper~ 
•edeaey  and  attachment,  returnable  to  any  circuit 
or  other  court,  grant  injunctions  and  writs  of  ne 
exeat f  as  well  as  other  writs.  Two  terms  of  the 
court  are  held  annually  in  each  county. 

9.  Court*  of  Chanter^  are  held  by  the  judges  of 
the  circuit  court  at  the  times  of  holding  the  county 
court.  One  week  at  least  of  each  term  is  to  be 
given  to  chancery  business.  The  court  sitting  in 
chancery  has  a  full  equity  jurisdiction  of  all  cases 
involving  amounts  over  fifty  dollars. 

Probate  Courtv  are  held  in  each  county  by  a  single 
judge,  elected  by  the  people  of  the  county.  This 
court  takes  the  control  generally  of  all  property  of 
decedents,  takes  probate  of  wills,  may  onler  par- 
tition of  lands,  takes  charge  of  the  property  of 
minors,  lunatics,  etc.,  appointing  guardians,  and 
may  take  acknowledgment  of  deeds. 

It  sits  also  as  a  court  of  inquiry  in  criminal  mat- 
ters, and  may  bind  over  persons  suspected,  to  the 
circuit  court,  for  trial. 

10*  A  Board  of  Police  exists  in  each  county, 
composed  of  five  members,  elected  one  from  each 
of  the  five  districts  into  which  the  county  is  divided. 
They  have  the  general  control  of  the  internal  police 
of  the  county,  including  the  jurisdiction  over  pa- 
trols and  paupers,  the  care  of  roads  and  bridges 
and  county  buildings,  with  power  to  levy  county 
taxes. 

A  Juetice  of  the  Peace  is  elected  in  each  of  the 
five  police  districts  of  each  county,  by  the  people 
of  the  district,  for  the  term  of  two  years.  He  has 
a  civil  jurisdiction,  coextensive  with  the  county, 
over  all  cases  involving  not  more  than  fifty  dollars 
in  amount 

In  cases  where  the  parties  require,  he  may  sum- 
mon a  jury,  which  shall  be  composed  of  six  per- 
sons selected  from  the  twelve  summoned.  Ho  has 
also  a  limited  crimimtl  jurisdiction  of  minor  of- 
fences. He  must  hold  not  less  than  one  nor  more 
than  two  terms  each  month,  and  may  hear  and  de- 
cide cases  between  the  regular  terms,  where  justice 
requires  it 

Juriepriidenee. 

11*  A  ftill  revision  of  the  laws  of  the  state  was 
ordered  in  1854,  by  act  of  the  legislature,  which 
was  completed  and  went  into  effect  Nov.  1857.  It 
is  known  as  **  The  Revised  Code  of  1857." 

By  its  provisions  the  disqualification  of  interest 
has  been  removed,  so  that  parties  to  (he  suit,  or 
persons  in  any  way  interested,  may  testify  in  open 
court,  but  not  so  as  to  establish  a  claim  against  a 
decedent's  estate  beyond  the  amount  of  fifty  dol- 
lars; husband  and  wife  may  testify  for  each  other 
in  criminal  cases;  changes  have  been  made  in  the 
law  of  dower.     See  Dowbr;  Turtesy. 

A  full  and  minute  criminal  code  has  been  enacted, 
which  contains  full  provisions  for  the  prevention  of 
crime,  by  requiring  bonds  of  offenders  to  preserve 
the  peace,  and  especially  not  to  repeat  the  same 
offence  for  the  spnce  of  two  years. 

MISSOURI.  The  name  of  one  of  the  new 

stated  of  the  United  States  of  America. 
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3.  It  was  formed  oat  of  part  of  the  territory 
teded  to  the  United  States  by  the  French  BepubUo 
bytreaty  of  April  80,  1808.     L.  U.  8. 

i:his  Btate  was  admitted  into  the  Union  by  a 
resolution  of  oongress  approved  March  2,  1821. 
L.  U.  S. 

To  this  resolution  there  was  a  condition,  which, 
having  been  performed,  the  admission  of  Missouri 
as  a  state  was  oompleted  by  the  president's  pro- 
clamation, dated  August  10,  1821.  8  Little  A 
Brown's  edit  L.  U.  S.  A  pp.  2. 

The  convention  which  formed  the  constitution  of 
this  state  met  at  St  Louis,  on  Monday,  June  12, 
1820,  and  continued  by  adjournment  till  July  19, 
1820,  when  the  constitution  was  adopted,  establish- 
ing "  an  independent  republic,  by  the  name  of  the 
'State  of  Missouri.'" 

All  free  white  male  citisens  of  the  United  States, 
of  the  age  of  twenty-one  years,  who  have  resided 
in  the  state  one  year  before  an  election,  the  last 
three  months  whereof  must  have  been  in  the 
county  or  district  in  which  they  offer  to  vote,  are 
qualified  electors.  But  no  soldier,  seaman,  or  ma^ 
rine  in  the  regular  army  or  navy  of  the  United 
States  is  entitled  to  vote  at  any  election. 

^The  Legitlative  Power, 

3.  This  is  lodged  in  a  General  Assembly,  consist- 
ing of  a  Senate  and  House  of  Representatives. 

The  Semite  is  to  consist  of  not  less  than  fourteen 
nor  more  than  thirty-three  members,  chosen  by  the 
qualified  electors  for  the  term  of  four  years ;  but 
one-half  of  the  senators  are  to  be  chosen  every 
second  year.  A  senator  must  be  thirty  years  old  at 
least,  a  free  white  citizen  of  the  United  States  for 
four  years,  an  inhabitant  of  the  state  and  of  the 
district  from  which  he  is  elected  for  one  year. 

The  Home  of  Repre9cntaiioe»  consists  of  one  hun- 
dred and  forty  members,  chosen  every  second  year, 
by  the  qualified  electors  of  the  several  districts  into 
which  the  state  is  divided  for  the  purpose.  Amend. 
1818-9.  A  representative  must  be  twenty-four 
years  of  age  at  least,  and  otherwise  possess  the 
same  qualifications  as  a  senator. 

The  Executive  Power, 

4.  The  Oovemor  is  elected  by  the  people,  and 
holds  his  office  for  four  years  and  until  a  successor 
Is  duly  appointed  and  qualified.  He  is  commander- 
in-chief  of  the  militia  of  the  state,  except  when 
called  into  the  service  of  the  United  States;  has 
power  to  remit  fines  and  grant  reprieves  and  par- 
dons, except  in  cases  of  impeachment;  is  to  com- 
municate information  to  general  assembly,  and  re- 
commend measures,  take  care  that  the  laws  are 
executed,  fill  vacancies  in  offices,  and  may  veto 
bills,  which,  however,  may  be  passed  over  his  ob- 
jections by  a  majority  of  both  houses. 

The  Lieutenant-Oovemor  is  elected  at  the  same 
time,  in  the  same  manner,  and  for  the  same  term, 
and  is  to  possess  the  same  qualifications,  as  the 
governor.  He  is,  by  virtue  of  his  office,  president 
of  the  senate,  may  debate  and  give  the  casting  vote. 
When  the  office  of  the  governor  becomes  vacant  by 
death,  resignation,  absence  from  the  state,  refusal 
to  qualify,  impeachment,  or  otherwise,  the  lieute- 
nant-j^ovemor  possesses  all  the  powers  and  dis- 
charges all  the  duties  of  governor  antU  such  va- 
cancy be  filled  or  the  governor  so  absent  or  im- 
peached returns  or  is  acquitted. 

ft*  Whenever  a  vacancy  occurs  in  the  office  of 
governor,  the  lieutenant-governor,  or  other  person 
exercising  the  powers  of  governor  for  the  time- 
being,  is  to  cause  an  election  to  fill  such  vacancy, 
giving  three  months'  notice  thereof.  But  if  such 
vacancy  happens  within  eighteen  months  of  the 
•nd  of  the  late  governor's  term,  it  is  not  to  be 
filled. 

A.  Secretary  of  State,   an  Attorney- General,  an 


Auditor  of  Public  Aceounte,  a  State  Treaeurer,  and 
a  Register  of  Lande,  are  elected  by  the  qualified 
electors  of  the  state ;  and  each  holds  his  office  for 
the  term  of  four  years. 

The  Judicial  Power, 

6.  The  Supreme  Court  consists  of  three  judges, 
elected  by  the  people  for  six  years  and  until  a 
successor  is  qualified,  who  may  be  removed  on  the 
address  of  two-thirds  of  each  house  of  the  assem- 
bly,  such  address  stating  the  canse  of  removaL 
This  process  does  not,  however,  take  the  place  of 
impeachment.  A  judge  of  this  court  must  not  be 
less  than  thirty  years  old,  nor  can  he. sit  after  he  is 
sixty -five.  Two  of  the  judges  constitute  a  quorum. 
This  court  has  an  appellate  jurisdiction  from  in- 
ferior  courts,  coextensive  with  the  state,  may  issue, 
hear,  and  determine  writs  of  habeas  corpus,  manda- 
mus, qjio  warranto,  oertiorari,  and  other  original 
remedial  writs,  and  has  a  general  superintending 
control  of  inferior  courts. 

T.  The  Circuit  Court  consists  of  sixteen  judges, 
chosen  by  the  people  of  the  respective  districts  for 
the  term  of  six  years.     Their  necessary  qualifica- 
tions are  the  same  as  those  of  the  supreme  judges. 
Each  judge  must  reside  in  the  circuit  for  which  he 
is  chosen.     This  is  the  court  of  general  original 
jurisdiction,  exercising  also  a  superintend. ng  con- 
trol over  such  inferior  courts  as  are  now  established, 
or  may  be  from  time  to  time,  and  justices  of  peace. 
It  has  exclusive  original  jurisdiction  over  all  civil 
cases  not  cognisable  before  justices  of  the  peace. 
As  a  court  of  chancery,  it  has  original  and  appel- 
late jurisdiction  iu  all  matters  of  equity,  and  a 
general    control    over    executors,   administrators, 
guardians,  and  minors,  subject  to  appeal  in  all 
cases  to  the  supreme  court,  under  such  limitations 
as  the  general  assembly  may  by  law  provide.      It 
is  also  the  court  of  original  criminal  jurisdiction, 
having  jurisdiction  in  all  cases  not  otherwise  pro- 
vided for.     It  has  also  full  original  jurisdiction  in 
chancery ;  and  no  other  court  of  chancery  exists, 
the  power  of  that  court  having  been  transferred  to 
the  circuit  and  supreme  courts.    No  person  is  eligi- 
ble as  judge,  either  of  the  supreme  or  circuit  court, 
who  is  less  than  thirty  years  of  age;  nor  can  any 
person  continue  to  exercise  the  office  after  he  is 
sixty-five.    Any  judge  of  the  supreme  court  or  the 
circuit  court  may  be  removed  from  office  on  the  ad- 
dress of  two-thirds  of  each  house  of  the  general 
assembly  to  the  governor  for  that  purpose;    but 
each  house  shall  state,  in  its  respective  journal,  the 
cause  for  which  it  shall  wish  the  removal  of  such 
judge,  and  give  him  notice  thereof;  and  he  shall 
have  the  right  to  be  heard  in  his  defence  in  such 
manner  as  the  general  assembly  shall  by  law  di- 
rect ;  but  no  judge  shall  be  removed  in  this  manner 
for  any  cause  for  which  be  might  have  been  im- 
peached. 

8.  The  County  Court  in  each  county  is  composed 
of  three  judges,  chosen  by  the  people  of  the  enunty 
for  six  years.  Four  terms  are  held  annually.  It 
takes  probate  of  wills,  controls  the  settlement  of 
estates  of  decedents,  appoints  and  controls  guardians 
of  minors,  lunatics,  etc.,  and,  in  addition,  has  the 
control  of  the  county  property. 

Juetieee  of  the  Peace  are  elected  by  the  people, 
four  in  each  township,  and  two  in  each  ward  in  SL 
Louis.  They  have  civil  jurisdiction  over  all  mat- 
ters arising  from  contracts,  and  to  recover  statutory 
penalties  where  the  amount  involved,  in  case  of  in- 
juries to  persons,  or  where  the  damages  claimed,  are 
not  over  twenty  dollars,  and  jurisdiction  ooncur- 
rent  with  the  circuit  court  in  each  case  where  the 
damages  are  over  twenty  dollars  and  under  fifty 
dollars,  with  an  appeal  to  the  eircuit  court  for  their 
county.  They  have  also  a  criminal  jurisdiction 
over  all  breaches  of  the  peace  where  the  fine  is  leM 
than  one  hundred  dollars. 
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9l  In  St.  Louis,  there  are  the  criminal  court,  the 
court  of  common  pleas,  the  land  court,  the  probate 
court,  and  the  law  commissioners'  court. 

The  criminal  court  has  the  criminal  jurisdiction 
of  the  circuit  court  in  other  counties.  The  court 
of  common  pleas  has  the  civil  jurisdiotion  of  the 
same  court. 

The  land  oonrt  takes  acknowledgments  of  deeds, 
and  tries  all  questions  of  titles  to  land  in  St  Louis. 

The  law  commissioners'  oourt  has  a  limited  juris- 
diction in  civil  matters,  including  actions  arising 
from  contracts  where  the  sum  claimed  is  not  over 
one  hundred  and  fifty  dollars,  actions  under  the 
Landlord  uid  Tenant  Act,  the  forcible  entry  and  de- 
tainer process,  and  contracts  relative  to  boats  for 
sums  under  one  hundred  dollars. 

MISTAKE.  Some  unintentional  act, 
omission,  or  error  arising  from  ignorance,  sur- 
prise, imposition,  or  misplaced  confidence. 
Story,  Eq.  Jur.  |  110, 

That  result  of  ignorance  of  law  or  fact 
which  has  misled  a  person  to  commit  that 
which,  if  he  had  not  been  in  error,  he  would 
not  have  done.  Jeremy,  Eq.  Jur.  b.  2,  pt.  2, 
p.  358. 

3«  As  a  general  rale,  both  at  law  and  in 
equity,  mistakes  of  law  do  not  furnish  an  ex- 
cuse for  wrongful  acts  or  a  ground  of  relief 
from  the  consequences  of  acts  done  in  conse- 
quence of  such  a  mistake.  6  Clark  &  F. 
Hon.  L.  964-971 ;  9  Mees.  &  W.  Exch.  54 ; 
5  Uare.  Ch.  91 ;  8  Wheat,  214 ;  1  Pet  15 ;  9 
How.  55 ;  7  Paige,  Ch.  N.  Y.  99*  137 ;  2 
Johns.  Ch.  N.  Y.  60 ;  Story.  Eq.  Jur.  Jj  125- 
138.  See  2  M'Cord.  Ch.  455 ;  6  Harr.  &  J. 
Md.  50 J ;  25  Vt.  603  ;  De  Gex,  M.  &  G.  76 ; 
21  Ala.  N.  s.  252;  13  Ark.  129;  6  Ohio,  169; 
11  id,  480;  21  Oa.  118;  Beasl.  Ch.  N.  J. 
165. 

An  act  done  or  a  contract  made  under  a 
mistake  or  ignorance  of  a  material  fact  is 
voidable  and  relievable  in  equity.  Story,  Eq. 
Jar.  2  140.  The  rule  applies  to  cases  where 
there  has  been  a  studied  suppression  of  facts 
by  one  side,  and  to  cases  of  mutual  ignorance 
or  mistake.  3  Burr.  2 1 ;  26  Beav.  Rolls,  454 ; 
12Sim.  Ch.  465;  9  Ves.  Ch.  275  ;  3  C banc. 
Cas.  56 ;  2  Barb.  N.  Y.  475  ;  1  Hill,  N.  Y. 
287;  11  Pet  71;  8  B.  Monr.  Ky.  580 ;  4  Mas. 
C.  C.  414;  5  R.  I.  130.  But  the  fact  must 
be  material  to  the  contract,  ue.  essential  to 
its  character,  and  an  efficient  cause  of  its 
concoction.  1  Yes.  Ch.  126.  210;  De  Qex  & 
S.  83 ;  6  Binn.  Penn.  102 ;  11  Gratt  Va.  468; 
2  Barb.  N.  Y.  37 ;  2  Sandf.  Ch.  N.  Y.  298 ; 
13  Penn.  St  371. 

8«  An  award  may  be  set  aside  for  a  mis- 
take of  law  or  fact  by  the  arbitrators  appa- 
rent on  the  face  of  the  award.  2  Bos.  &  P. 
371 ;  1  Dall.  Penn.  487;  1  Sneed,  Tenn.  321. 
See  6  Mete.  Mass.  136 ;  17  How.  344 ;  6  Pick. 
Blase.  148 ;  2  Gall.  C.  C.  61 ;  4  N.  H.  357 ;  3 
Vt  308 ;  6  ttf.  529 ;  15  III.  461 ;  2  Barnew.  & 
Aid.  691;  3  id.  237;  1  Bingh.  104;  1  Dowl. 
A  R.  366 ;  1  Taunt  152 ;  6  id.  254 ;  3  C.  fi. 
705 ;  2  Exch.  344;  3  East,  18. 

The  word  which  the  parties  intended  to  use 
in  an  instrument  may  b®  substituted  for  one 
which  was  actually  used  by  a  clerical  error, 
in  eqaity.     Adams,  Eq.  169  et  seq,;  13  Gray, 


Mass.  373 ;  6  Ired.  Eq.  No.  C.  462 ;  17  Ala. 
N.  s.  562. 

As  to  the  rule  for  the  correction  of  mistakes 
in  wills,  see  Story,  Eq.  Jur.  {179;  2  Ves.  Ch. 
216;  3  id.  321 ;  1  Brown,  Ch.  85 ;  3  id.  446; 
1  Keen,  692 :  2  Kay  &  J.  Ch.  740 ;  1  Jones, 
Eq.  No.  C.  110;  22  Mo.  618;  2  Stockt  Ch. 
N.  J.  582. 

A  mistake  sometimes  prevents  a  forfeiture 
in  cases  of  violation  of  revenue  laws,  Paine, 
C.  C.  129  ;  Gilp.  Diet.  Ct.  235  ;  4  Call,  Va. 
158 ;  breach  of  embargo  acts,  3  Day,  Conn. 
296 ;  Paine,  C.  C- 16 ;  7  Cranch,  22 ;  3  Wheat 
59 ;  11  How.  47 ;  and  some  other  cases.  1 
Bishop,  Crim.  Law,  J  697 ;  4  Cranch,  347 ;  11 
Wheat.  1 ;  12  id.  I;  1  Mass.  347. 

MISTRIAL.  A  trial  which  is  erroneous 
on  account  of  some  defect  in  the  persons  try- 
ing, as  if  the  jury  come  from  the  wrone 
county,  or  because  there  was  no  issue  formed 
as  if  no  plea  be  entered,  or  some  other  d»* 
feet  of  jurisdiction.  3  Croke,  284 ;  2  Maule 
&  S.  27*0. 

ft*  Consent  of  parties  cannot  help  sncfa  a 
trial,  when  past.    Hob.  5. 

It  is  error  to  go  to  trial  without  a  plea  or  an 
issue,  in  the  absence  of  counsel  and  without 
his  consent,  although  an  affidavit  of  defence 
be  filed  in  the  case,  containing  the  substance 
of  a  plea,  and  the  court  has  ordered  the  case 
on  the  list  for  trial.    3  Penn.  St  501. 

On  an  indictment  for  paying,  an  infant 
under  the  age  of  twenty-one  years,  and  not 
otherwise  qualified,  not  having,  in  fact,  been 
summoned,  personated  his  fatner  as  a  juror. 
Here  was  a  mistrial,  because  the  verdict  in 
the  case  was  the  verdict  of  but  eleven  jurors. 
"To  support  a  judgment,"  observed  Judge 
Holroyd,  "  it  must  be  founded  on  a  verdict  de- 
livered by  twelve  competent  jurors.  This  man 
was  inoompetept  and  therefore  there  has 
been  a  mistrial."  7  Dowl.  &  R.  684.  And 
see  4  Barnew.  &  Aid.  430 ;  18  N.  Y.  128. 

MISUSER.     An  unlawful  use  of  a  right 

In  cases  of  public  offices  and  franchises,  a 

misuser  is  sumcient  to  cause  the  right  to 

be  forfeited.     2  Blackstone,  Comm.  153;    5 

Pick.  Mass.  163. 

MinOATION.  Reduction ;  diminution ; 
lessening  of  the  amount  of  a  penalty  or  pun- 
ishment. 

Circumstances  which  do  not  amount  to  a 
justification  or  excuse  of  the  act  committed 
may  yet  be  properly  considered  in  mitiga- 
tion of  the  punisnment:  as,  for  example,  tne 
fact  that  one  who  stole  a  loaf  of  bread  wae 
starving. 

In  actions  for  the  recovery  of  damages,  mat-  - 
ters  may  often  be  given  in  evidence  in  miti- 
gation of  damages  which  are  no  answer  to 
the  action  itself.     See  Damages  ;  Character. 

MinOR  SBNSnS.      See  In  Mitiori 

SsNSl/. 

MITTER  (L.  Fr.).  To  put,  to  send,  or 
to  pass :  as,  mitter  Vesictte,  to  pass  the  estate ; 
mitter  U  droit  to  pass  a  right.  2  Blackstone, 
Comm.  324 ;  Bacon,  Abr.  Release  (C) ;  Coke, 
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Litt.  193,  273  b.  Hitter  a  large,  to  put  or  set 
at  large. 

MITTIliffljySI.  In  Old  EngllBh  Law. 
A  writ  enclofiing  a  record  sent  to  be  tried  in 
a  county  palatine :  it  derives  its  name  from 
the  Latin  word  mittimus,  "we  send."  It  is 
ite  jury  process  of  tliese  counties,  and  com- 
mands the  proper  officer  of  the  county  pala- 
tine to  command  the  sheriff  to  summon  the 
jury  for  the  trial  of  the  cause,  and  to  return 
the  record,  etc.     1  Mart.  La.  278 ;  2  id,  88. 

In  Criminal  Practioe.  A  precept  in 
writing,  under  the  hand  and  seal  of  a  justice 
of  the  peace,  or  other  competent  officer,  di- 
rected to  the  jailer  or  keeper  of  a  prison, 
commanding  him  to  receive  and  safely  keep 
a  person  charged  with  an  offence  therein 
named,  until  he  shall  be  delivered  by  due 
course  of  law.     Coke,  Litt.  590. 

MIXED  ACTION.    In  Practioe.     An 

action  partaking  of  the  nature  both  of  a  real 
and  of  a  personal  action,  by  which  real  pro- 
perty is  aemanded,  and  also  damases  for  a 
wrong  sustained.  An  ejectment  is  of  this  na- 
ture.   4  Bouvier,  Inst.  n.  3650.   See  Action. 

nilXED  GOVERNMSNT.  A  govern- 
ment established  with  some  of  the  powers  of 
amonarchical,  aristocratical,and  democratical 
government.     See  Government  ;  Monarchy. 

nilXED  LARCEN7.  Compound  lar- 
ceny, which  see. 

MIXED  PROPERT7.  That  kind  of 
property  which  is  not  altogether  real  nor  per- 
sonal, but  a  compound  of  both.  Heir-looms, 
tombstones,  monuments  in  a  church,  and  title- 
deeds  to  an  estate,  are  of  this  nature.  Shars- 
wood,  Blackst.  Comm.  428 ;  3  Barnew.  k  Ad. 
174;  4Bingh.  106. 

MIXED  TITHES.  In  Ecoleaiastioal 
Law.  '*  Those  which  arise  not  immediately 
from  the  ground,  but  from  those  things  which 
are  nourished  by  the  ground:''  e,g»  colts, 
chickens,  calves,  milk,  eggs,  etc.  3  Burn, 
Eocl.  Law,  380;  2  Sharswood,  Blackst. 
Cumm.  24. 

MIXT  CONTRACT.     In  CivU  Law. 

A  contract  in  which  one  of  the  parties  confers 
a  benefit  on  the  other,  and  requires  of  the 
latter  something  of  less  value  than  what 
he  has  given:  as,  a  legacy  charged  with 
something  of  less  value  than  the  legacy  itself. 
Pothier,  Obi.  n.  12. 

MIXTION.  The  putting  of  different 
goods  or  chattels  together  in  such  a  manner 
that  they  can  no  longer  be  separated:  as,  put- 
ting the  wines  of  two  different  persons  into  the 
same  barrel,  the  grain  of  several  persons  into 
the  same  bag,  and  the  like. 

The  intermixture  may  be  occasioned  by  the 
wilful  act  of  the  party,  or  owner  of  one  of  the 
articles,  by  the  wilful  act  of  a  stranger,  by 
the  negligence  of  the  owner  or  a  stranger,  or 
by  accident.     See  Confusion  of  Goods. 

MOBBINa  AND  RIOTINQ;.  In 
Bootch  Law.  A  general  term,  including 
9 II  those  convocations  of  the  lieges  for  violent 


and  unlawful  purposes,  which  are  attended 
with  injury  to  the  persons  or  property  of  the 
lieges,  or  terror  and  alarm  to  the  neighbor- 
ho^  in  which  it  takes  place.  The  two 
phrases  are  usually  placed  together;  but, 
nevertheless,  they  have  distinct  meanings, 
and  are  sometimes  used  separatelv  in  legal 
language, — the  word  mobbing  being  pecu- 
liarly applicable  to  the  unlawful  assemolage 
and  violence  of  a  number  of  persons,  and  that 
of  rioting  to  the  outrageous  behavior  of  a 
single  individual.  Alison,  Grim.  Law,  c.  23, 
p.  609. 

MOBILIA.     See  Movables. 

MODEL.  A  machine  made  on  a  small 
scale  to  show  the  manner  in  which  it  is  to  be 
worked  or  employed. 

The  act  of  congress  of  July  4, 1836,  section 
6,  requires  an  inventor  who  is  desirous  to 
take  out  a  patent  for  his  invention  to  furnish 
a  model  ot  his  invention,  in  all  cases  which 
admit  of  representation  by  model,  of  a  conve- 
nient size  to  exhibit  advantageously  its  several 
parts.  Such  model  must  not  exceed  one  foot 
in  any  of  its  dimensions,  under  the  present 
rules  of  the  patent-office. 

MODERATE    CASTIGAVIT.     In 

Pleading.  The  name  of  a  plea  in  trespass 
by  which  the  defendant  justifies  an  assault 
and  battery,  because  he  moderately  corrected 
the  plaintiff,  whom  he  had  a  right  to  correct. 
2  Chitty,  Plead.  576;  2  Bos.  &  P.  224.  See 
Correction  ;  15  Mass.  347 ;  2  Phillipps,  £v. 
147;  Bacon,  Abr.  Assault  (C). 

This  plea  ought  to  disclose,  in  general 
terms,  the  cause  which  rendered  the  correc- 
tion expedient.    3  Salk.  47. 

MODERATOR.  A  person  appointed  to 
preside  at  a  popular  meeting:  sometimes  he 
IS  called  a  chairman.  The  presiding  officer 
of  town  meetings  in  New  England  is  so  called. 

MODIFICATION.  A  change :  as,  the 
modification  of  a  contract.  This  may  take 
place  at  the  time  of  making  the  contract,  by  a 
condition  which  shall  have  that  effect:  for 
example,  if  I  sell  you  one  thousand  bushels 
of  corn  upon  condition  that  my  crop  shall  pro- 
duce that  much,  and  it  produces  only  eight 
hundred  bushels,  the  contract  is  modified; 
it  is  for  eight  hundred  bushels,  and  no  more. 

It  may  be  modified,  by  the  consent  of  both 
parties,  after  it  has  been  made.  See  1  Bou- 
vier, Inst.  n.  733. 

MODO  ET  FORMA  (Lat.  in  mannei 
and  form).  In  Pleading.  Technical  words 
used  to  put  in  issue  such  concomitants  of  the 
principal  matters  as  time,  place,  etc.,  where 
these  circumstances  were  material.  Their 
use  when  these  circumstances  were  immate- 
rial was  purely  formal.  The  words  were 
translated  literally,  when  pleadings  began  to 
be  made  in  English,  by  'Mn  manner  and 
form."  See  Lawes,  Plead.  120;  Gould, 
Plead,  c.  6, 2  22;  Stephen,  Plead.  213;  Dane, 
Abr.  Index ;  Viner,  Abr,  Modo  ei  Forma. 

MODUS.     In  Civil  Law.     Manner; 
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means;  way.  Ainsworth,  Lat.  Diet.  A 
rhythmic  song.     DuCange. 

In  Old  Conveyanoing.  Manner:  e.g.  the 
manner  in  which  an  estate  should  be  held,  etc. 
A  qualification,  whether  in  restriction  or  en- 
largement of  the  terms  of  the  instrument; 
especially  with  relation  to  the  kind  of  grant 
called  **donaiiOf*' — the  making  those  quasi 
heirs  who  were  not  in  fact  heirs  according 
to  the  ordinary  form  of  such  conyeyancea. 
And  this  modus  or  qualification  of  the  ordi- 
nary form  became  so  common  as  to  give  rise 
to  the  uiaxim  *^  modus  et  conventio  vincunt 
Itgem."  Coke,  Litt.  19  a ;  Bracton,  17  6 ;  1 
Keeve,  Hist.  Eng.  Law,  293.  A  considera- 
tion.    Bracton,  17,  18. 

In  Bcclesiaatioal  Law.  A  peculiar  man- 
ner of  tithing,  growing  out  of  custom.  See 
Monus  Decihandi. 

MODUS  DECIMANDI.  In  Eooleiii- 
astical  Law.  A  peculiar  manner  of  tith- 
ing, arising  from  immemorial  usage,  and  dif- 
fering from  the  payment  of  one-tenth  of  the 
annual  increase. 

To  be  a  ^ood  mod%Uj  the  custom  must  be — 
first,  certain  and  invariable ;  second^  benefi- 
cial to  the  parson;  third,  a  custom  to  pay 
something  different  from  the  thing  com- 
pminded  for;  fourth^  of  the  same  species; 
fifth,  the  thing  substituted  must  be  in  its 
nature  as  durable  as  the  tithes  themselves; 
sixih,  it  must  not  be  too  large :  that  would  be 
a  raiik  modus.  2  Sharswood,  Biackst.  0 omm. 
30.  See  2  &  3  Will.  IV.  c.  100 ;  13  Mees.  & 
W.  Exch.  822. 

MODUS    DE    NON    DECIMAI7DO. 

In  Ecclesiastioal  Law.  A  custom  or  pre- 
Bcription  not  to  pay  tithes,  which  is  not  good, 
except  in  case  of  abbey-lands.  2  Sharswood, 
Biackst.  Comm.  31,  note. 

MOHAMMEDAN  LAW.    A  system  of 
native  law  pi-evailing  among  the  Mohammed- 
•  ans  in  India,  and  administered  there  by  the 
British  government.     See  Hindu  Law. 

MOHATRA.  In  French  Law.  The 
name  of  a  fraudulent  contract  made  to  cover 
a  usurious  loan  of  money. 

It  takes  place  when  an  individual  buys  mer- 
cHandise  from  another  on  a  credit  at  a  high 
price,  to  .sell  it  immediately  to  the  first  seller, 
or  to  a  third  person  who  acts  as  his  agent,  at 
a  much  less  price  for  cash.  IG  TouUier,  n. 
44;  1  Bouvier,  Inst.  n.  1118. 

MOIETY.  The  half  of  any  thing:  as,  if 
a  testator  bequeath  one  moiety  of  his  estate 
to  A,  and  the  other  to  B,  each  shall  take  an 
equal  part.  Joint  tenants  are  said  to  hold  by 
moieties.    Littleton,  125 ;  3  C.  B.  274,  283. 

M  O  L  B  S  TAT  10  N.    In  Scotch  Law. 

The  name  of  an  action  competent  to  the  pro- 
prietor of  a  landed  estate  against  those  who 
di^nrb  his  possession.  It  is  chiefly  used  in 
questions  of  commonty,  or  of  controverted 
marches.    Erskine,  Inst.  4.  1.  48. 

MOLITURA.  Toll  paid  for  grinding  at 
a  mill ;  multure.    Not  used. 


MOLLITER  MANUS  IMPOSUIT 

(Lat.).     He  la  d  his  hands  on  gently. 

In  Pleading.  A  plea  in  justification  of  a 
trespass  to  the  person.  It  is  a  good  plea  when 
supported  by  the  evidence,  12  Vmer,  Abr. 
182;  Hammond,  Nisi  P.  149;  where  an 
amount  of  violence  proportioned  to  the  cir- 
cumstances, 20  Johns.  N.  Y.  427 ;  4  Den, 
N.  Y.  448;  2  Strobh.  So.  C.  232;  17  Ohio, 
454 ;  has  been  done  to  the  person  of  another 
in  defence  of  property,   3  Cush.  Mass.  154; 

3  Ohio  St.  159 ;  9  Barb.  N.  Y.  652 ;  23  Penn. 
St  424 ;  see  19  N.  H.  5C2 ;  25  A!a.  n.  s.  41 ; 

4  Cush.  Mass.  597,  or  the  prevention  of  crime. 
2  Chitty,  Plead.  574;  Bacon,  Abr.  Assault 
and  Battery  (C  8). 

MONARCH7.  That  government  which 
is  ruled,  really  or  theoretically,  by  one  man, 
who  is  wholly  set  apart  from  all  other  mem- 
bers of  the  state. 

^«  A  wording  to  the  etymology  of  the  word  mon- 
archy is,  that  government  in  which  000  person 
rales  supreme, — alone.  In  modern  1  lines  the  terms 
autocracy,  autocrat,  have  come  into  use  to  indicate 
that  monarchy  of  which  the  ruler  desires  to  be  ex- 
clusively considered  the  source  of  all  power  and 
authority.  The  Russian  emperor  styles  himself 
Autocrat  of  all  the  Kussias.  Autoorat  is  the  same 
with  despot;  but  the  latter  term  has  fallen  some- 
what into  disrepute.  Monarchy  is  contradistin- 
guished from  republic.  Although  the  etymolofcy 
of  the  term  monarchy  is  simple  and  clear,  it  is  by 
no  means  easy  to  give  a  definition  either  of  mon- 
archy or  of  republic.  The  constitution  of  the 
United  Stfttes  guarantees  a  republican  government 
to  every  state.  What  is  a  republic?  In  this  case 
the  meaning  of  the  term  must  be  gathered  from  the 
republics  which  exii^ted  at  the  time  of  the  forma- 
tion of  our  government,  and  which  were  hiibitually 
called  republics.  Lieber,  in  a  paper  on  the  ques- 
tion, "  Shall  Utah  be  admitted  into  the  Union  ?"  (in 
Putnam's  Magazine.)  declared  that  the  Mormons 
did  not  form  a  republic. 

3.  The  fact  that  one  man  stands  at  the  head  of 
a  government  does  nut  make  it  a  monarchy.  We 
have  a  president  at  the  head.  Nor  is  it  necessary 
that  the  one  person  have  an  unlimited  amount  of 
power,  to  make  a  government  a  monarchy.  The 
power  of  the  king  of  England  is  limited  by  law  and 
theory,  and  reduced  to  a  t^mall  amount  in  reality  ; 
yet  England  is  called  a  monarchy.  Nor  docs  here- 
ditariness  furnish  us  with  a  distinction.  The  pope 
is  elected  by  the  oardinals,  yet  the  States  of  the 
Church  are  a  monarchy;  and  the  stadtholder  of 
several  states  of  the  Netherlands  was  hereditary, 
yet  the  states  were  republics.  'We  ronnot  find  any 
better  definition  of  monarchy  than  this:  a  mon- 
archy is  that  government  which  is  ruled  (really  or 
theoretically)  by  one  man,  who  is  wholly  set  apart 
from  all  other  members  of  the  state  (called  his 
subjects) ;  while  we  call  republic  that  government 
in  which  not  only  there  exists  an  organism  bj 
which  the  opinion  of  the  people,  or  of  a  portion  of 
the  people  (as  in  aristocracies),  passes  over  into 
public  willy  that  is,  law,  but  in  which  also  the  su- 
preme power,  or  the  executive  power,  returns,  either 
periodically  or  at  stated  times  (where  the  chief- 
magistracy  is  for  life),  to  the  people,  or  a  portion 
of  the  people,  to  be  given  anew  to  another  person ; 
or  else,  that  government  in  which  the  hereditary 
portion  (if  there  be  any)  is  not  the  chief  and  lead, 
ing  portion  of  the  government,  as  was  the  ease  in 
the  Netherlands. 

4*  Monarchy  is  the  prevailing  type  of  govern- 
ment   Whether  it  will  remain  so  with  oar  cis-Caa- 
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Oasiao  race  is  a  question  not  to  bo  disousBed  in  a 
law  dictionary.  The  two  types  of  monarchy 
as  it  exists  in  Europe  are  the  limited  or  constitu- 
tional monarchy,  developed  in  England,  and  cen- 
tralized monarchy — to  which  has  been  added  the 
modem  French  type,  which  consists  in  the  adop- 
tion of  Rousseau's  idea  of  sovereignty,  and  apply- 
ing it  to  a  transfer  of  all  the  sovereign  power  of 
the  people  to  one  CsBsar,  who  thus  becomes  an  un- 
qualified and  unmitigated  autocrat  or  despot.  It 
is  a  relapse  into  coarse  absolutism. 

Paley  has  endeavored  to  point  out  the  advan- 
tages and  disadvantages  of  the  different  classes  of 
government, — not  suocessfolly,  we  think.  The  great 
advantages  of  the  monarchical  element  in  a  free 
government  are :  first,  that  there  remains  a  stable 
and  firm  point  in  the  unavoidable  party  struggle; 
and  secondly,  that,  supreme  power,  and  it  may  be 
said  the  whole  government,  being  represented  by 
or  symbolized  in  one  living  person,  authority, 
rtspect,  and,  with  regard  to  public  money,  even 
public  morality,  stand  a  better  ehanee  to  be  pre- 
served. 

ft*  The  great  disadvantages  of  a  monarchy  are 
that  the  personal  interests  or  inclinations  of  the 
monarch  or  his  house  (of  the  dynasty)  are  substi- 
tuted for  the  public  interest;  that  to  the  chance  of 
birth  is  left  what  with  rational  beings  certainly 
ought  to  be  the  result  of  reason  and  wisdi.m ;  and 
that  loyalty  to  the  ruler  comes  easily  to  be  substi- 
tuted for  real  patriotism,  and  frequently  pnsses  over 
into  undignified  and  pernicious  man-worship.  Mon- 
archy is,  assuredly  the  heH  government  for  many 
nations,  nt  the  present  period,  and  the  only  govern- 
ment under  which  in  this  period  they  can  obtain 
security  and  liberty ;  yet,  unless  we  believe  in  a 
pre-existing  divine  right  of  tho  monarch,  monarchy 
can  never  be  any  thing  but  a  substitute — acceptable, 
wise,  even  desirable,  as  the  case  may  be — for  some- 
thing more  dignified,  which,  unfortunately,  the 
passions  or  derelictions  of  men  prevent.  The  ad- 
vantages and  disadvantages  of  republics  may  be 
said  to  be  the  reverse  of  what  has  been  stated  re- 
garding monarchy.  A  frequent  mistake  in  modern 
times  is  this:  that  a  sute  simply  for  the  time 
without  a  king — a  kingless  government — is  called 
a  republic.  But  a  monarchy  does  not  change  into  a 
republic  simply  by  expelling  the  king  or  the  dy- 
nasty; as  we  have  seen  in  France  in  1848.  Few 
governments  are  less  acceptable  thnn  an  elective 
monarchy;  for  it  has  the  disadvantages  of  the 
monarchy  without  its  advantages,  and  the  disad- 
rantages  of  a  republic  without  its  advantages.  See 
Governmekt;  Adsolutisic. 

M  O  N  B  7.  Gold  and  silver  coins.  The 
common  medium  of  exchange  in  a  civilized 
nation. 

There  is  some  difference  of  opinion  as  to  the 
etymology  of  the  word  money ;  and  writers  do  not 
agree  as  to  its  precise  meaning.  Some  writers  de- 
fine it  to  be  the  common  medium  of  exchange 
among  civilized  nations;  but  in  the  United  States 
oonstitution  there  is  a  provision  which  has  been 
supposed  to  make  it  synonymous  with  coins:  "The 
congress  shall  have  power  to  coin  money."  Art.  1, 
sect  8.  A  sain :  *'  No  state  shall  coin  money,  or 
make  any  thing  but  gold  and  silver  a  legal  tender 
in  payment  of  debt."  Art.  1,  sect  10.  Hence  the 
inoney  of  the  United  States  consists  of  gold  and 
silver  0f>ins.  And  so  well  has  the  congress  of  the 
United  States  mninfained  this  point,  that  the  copper 
coins  heretofore  struck,  and  the  nickel  cent  of  recent 
issues,  although  authorised  to  ''pass  current,"  are 
not  money  in  an  exact  sense,  because  they  are  not 
made  a  lejtal  tender  in  the  payment  of  debts.  The 
question  has  been  made  whether  a  paper  currency 
can  be  constitutionally  authorised  by  congress  and 


constituted  a  legal  tender  in  the  payment  of  privata 
debts.  Such  a  power  has  been  exercised  and  ad- 
judged valid  by  the  highest  tribunal  of  several  of 
the  states,  but  bus  not  been  passed  upon  by  tho 
supreme  court  of  the  United  States. 

For  manv  purposes,  bank-not«6,  1  Younge 

6  J.  Kxch.  380 ;  3  Mass.  405  :  14  id.  K2 ;  17 
id,  5G0 ;  4  Pick.  Mass.  74 ;  2  N.  H.  333  ;  7 
Cow.  N.  Y.  G62;  Brayt.  Vt.  24;  a  check.  4 
Bingh.  179,  and  negotiable  notes,  3  Mass. 
405,  will  be  considered  as  money.  To  sup- 
port a  count  for  money  had  and  received,  the 
receipt  by  the  defendant  of  bank-n^tcs.  pr«v- 
missonr  notes,  3  Mass.  405;  9  Pix:k.  ^laes. 
93 ;  14  Me.  285 ;  7  Johns.  132,  credit  in  ac- 
count in  the  books  of  a  third  person,  3 
Campb.  199,  or  any  chattel,  is  sufficient,  4 
Pick.  Mass.  71 ;  17  Maps.  560,  and  will  he 
treated  as  money.  See  7  Wend.  N.  Y.  311 ; 
8  id.  641 ;  7  Serg.  &  R.  Penn,  246;  8  Term. 
687  ;  3  Bos.  &  P.  659 ;  1  Younge  &  J.  Exch. 
380. 

MONET  OF  ADIEU.  In  French 
Law.  £arnest-money :  so  called  because 
given  at  parting  in  completion  of  the  bargain. 
Pothier,  Sale,  507.  Arrhea  is  the  usual 
French  word  for  earnest-money;  money  of 
adieu  is  a  provincialism  found  in  the  province 
of  Orleans. 

MONET  BILLS.  Bills  or  projects  of 
laws  providing  for  raising  revenue,  and  for 
making  grants  or  appropriations  of  the  public 
treasure. 

3«  The  first  clause  of  the  seventh  section 
of  the  constitution  of  the  United  States  de- 
clares, "all  bills  for  raising  revenue  shall 
originate  in  the  house  of  representatives ;  but 
the  senate  may  propose  or  concur  with  amend- 
ments, as  on  other  bills."    See  Story,  Const. 

871-877. 

8«  What  bills  are  properly  "  bills  for  rais- 
ing revenue,''  in  the  sense  of  the  constitution, 
has  been  matter  of  some  discussion.  Tucker, 
Blackst.  Comm.  App.  261,  and  note ;  Story, 
Const.  {  877.  In  practice,  the  power  has  been 
confined  to  bills  to  levy  taxes  in  the  strict  sense 
of  the  words,  and  has  not  been  understood  to 
extend  to  bills  for  other  purposes  which  may 
incidentally  create  revenue.  Story,  id,;  2 
Elliott,  Deb.  283,  284. 

MONET  COUNTS.  In  Pleading. 
The  common  counts  in  an  action  of  assumpsit. 

They  are  so  called  beoaase  they  are  founded  oa 
express  or  implied  promises  to  pay  money  in  oon- 
sidcrstioo  of  a  precedent  debt.  They  are  of  four 
descriptions:  the  indehiiaiU  ntvmp»it;  the  quan- 
tum nteruit;  the  quantum  valtbant;  and  the  aeeonnt 
stated.    See  these  titles. 

3«  4^1though  the  plaintiff  cannot  resort  to 
an  implied  promise  when  there  is  a  general 
contract,  yet  he  may,  in  manv  cases,  recover 
on  the  common  counts  notwithstanding  there 
was  a  special  agreement,  provided  it  has 
been  executed.    1  Campb.  471 ;  12  East,  1 ; 

7  Cranch,  299 ;  5  Mass.  391 ;  10  id,  287 ;  7 
Johns.  N.  Y.  132;  10  id.  136.  It  is,  therefore, 
advisable  to  insert  the  monej  counts  in  an 
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action  of  assumpsit,  when  suing  on  a  special 
contract.     I  Chitty,  Plead.  333,  334. 

MOHB7  HAD  AND  RECEIVED. 
In  Pleading.  The  technical  designation  of 
a  form  of  declaration  in  assumpsit,  wherein 
the  plaintiff  declares  that  the  defendant  had 
and  received  certain  money,  etc. 

ft»  An  action  of  assumpsit  will  lie  to  re- 
cover money  to  which  the  plaintiff  is  entitled, 
and  which  in  justice  and  equity,  when  no 
rule  of  policy  or  strict  law  prevents  it,  the 
defendant  ought  to  refund  to  the  plaintiff, 
and  which  he  cannot  with  a  good  conscience 
retain,  on  a  count  for  money  had  and  re- 
ceiyed.  6  Serg.  &  R.  Penn.  369 ;  10  id.  219 ; 
1  Dall.  Penn.  148 ;  2  id.  154 ;  3  J.  J.  Marsh. 
Ky.  175 ;  1  Harr.  N.  J.  447 ;  1  Harr.  &  G. 
Md.  258 ;  7  Mass,  288 ;  6  Wend.  N.  Y.  290; 
13  id.  488 ;  Addison,  Contr.  230. 

8*  When  the  money  has  been  received  by 
the  defendant  in  consequence  of  some  tortious 
act  to  the  plaintiff's  property,  as  when  he  cut 
down  the  plaintiff's  timber  and  sold  it,  the 
plaintiff  may  waive  the  tort  and  sue  in  as- 
sumpsit for  money  had  and  received.  1  Dall. 
Penn.  122 ;  1  Blackf.  Ind.  181 ;  4  Pick.  Mass. 
452;  5  u2.  285;  12  id.  120;  1  J.  J.  Marsh. 
Ky.  543 ;  4  Binn.  Penn.  374 ;  3  Watts,  Penn. 
2/7;  4  Call,  Va.  451. 

4*  In  general,  the  action  for  money  had 
and  received  lies  only  where  nwney  has  been 
received  by  the  defendant.  14  oerg.  &  R. 
Penn.  179 ;  1  Pick.  Mhss.  204 ;  IJ.  J.  Marsh. 
Ky.o44;  Zid.6;7  id.  100;  11  Johns.  N.  y. 
464.  Bat  bank-notes  or  any  other  property 
received  (u  money  will  be  considered  for  this 

furpose  as  money.  3  Mass.  405 ;  14  id.  122 ; 
7  W.  500 ;  Brayt.  Vt.  24;  7  Cow.  N.  Y.  622; 
4  Pick.  Mass.  74.  See  9  Serg.  &  R.  Penn. 
11.  ^ 

5»  No  privi^  of  contract  between  the  par- 
ties is  required  in  order  to  support  this  action, 
except  that  which  results  from  the  fact  of 
one  man's  having  the  money  of  another 
which  he  cannot  conscientiously  retain.  17 
Mass.  563,  579.  See  2  Dall.  Penn.  54 ;  5 
Conn.  71. 

MONB7  ItENT.  In  Pleading.  The 
technical  name  of  a  declaration  in  an  action 
of  assumpsit  for  that  the  defendant  promised 
to  pay  the  plaintiff  for  money  lent. 

To  recoTer,  the  plaintiff  must  prove  that 
the  defendant  received  his  money,  but  it  is 
not  indispensable  that  it  should  be  originally 
lent.  If,  for  example,  money  has  been  ad- 
vanced upon  a  special  contract,  which  has 
been  abandoned  and  rescinded,  and  which 
cannot  be  enforced,  the  law  raises  an  implied 
promise  from  the  person  who  holds  the 
money  to  pay  it  back  as  money  lent.  7 
Bingb.  200;  3  Mees.  &  W.  £xch.  434;  9  id. 
729.  See  1  N.  Chipm.  Yt.  214 ;  3  J.  J.  Marsh. 
Ky.  37. 

MOHB7  PAID.     In  Pleading.     The 
technical  name  of  a  declaration  in  asMumpsit, 
in  which  the  plaintiff  declares  for  money 
paid  for  the  use  of  the  defendant 
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3*  When  one  advances  money  for  the 
benefit  of  another  with  his  consent,  or  at  his 
express  request,  although  he  be  not  bene- 
fited by  the  transaction,  the  creditor  may 
recover  the  money  in  an  action  of  assump- 
sit declaring  for  money  paid  for  the  defend- 
ant. 5  Serg.  &  R.  Penn.  9.  But  one  can- 
not by  a  voluntary  payment  of  another's 
debt  make  himself  cr^itor  of  that  other.  1 
Const.  So.  C.  472 ;  1  Gill  A  J.  Md.  497 ;  6 
Cow.  N.  Y.  603;  3  Johns.  N.Y.  434;  8  id. 
436 ;  10  id.  301 ;  14  uf.  87 ;  2  Root,  Conn. 
84 ;  2  Stew.  Ala.  500 ;  4  N.  H.  138 ;  1  South. 
N.  J.  150. 

8.  Assumpsit  for  money  paid  will  not  lie 
where  property,  not  money,  nas  been  paid  or 
received.  7  Serg.  &  R.  Penn.  246;  10  id. 
75 ;  14  id.  179 ;  7  J.  J.  Marsh.  Ky.  18.  But 
see  7  Cow.  N.  Y.  662. 

But  where  money  has  been  paid  to  the  de- 
fendant either  for  a  just,  legal,  or  equitable 
claim,  although  it  could  not  have  been  en- 
forced at  law,  it  cannot  be  recovered  as 
money  paid.     See   Monbt   Had  and   Rb- 

CEiyBD. 

The  form  of  declaring  is  for  "  money  paid 
by  the  plaintiff  for  the  use  of  the  defendant 
and  at  nis  request."  1  Mees.  &  W.  Exch. 
511. 

MONETBD    CORPORATION.     A 

corporation  having  the  power  to  make  loans 
upon  pledges  or  deposits,  or  authorised  by 
law  to  make  insurance.  1  N.  Y.  Rev.  Stat. 
3ded.  731;  3  N.Y.  479. 

MONITION.  In  Praotloe.  A  process 
in  the  nature  of  a  summons,  which  is  used  in 
the  civil  law,  and  in  those  courts  which  de- 
rive their  practice  from  the  civil  law.  See 
Benedict,  Adm. 

A  general  monition  is  a  citation  or  sum- 
mons to  all  persons  interested,  or,  as  is  com- 
monly said,  to  the  whole  world,  to  appear 
and  show  cause  why  the  libel  filed  in  the  case 
should  not  be  sustained,  and  the  prayer  of 
relief  granted.  This  is  adopted  in  prize 
cases,  admiralty  suits  for  forfeitures,  and 
other  suits  in  rem^  when  no  particular  in- 
dividuals are  summoned  to  answer.  In  such 
cases  the  taking  possession  of  the  property 
!  libelled,  and  this  general  citation  or  monition, 
served  according  to  law,  are  considered  con- 
structive notice  to  the  world  of  the  pendency 
of  the  suit;  and  the  judgment  rendered 
thereupon  is  conclusive  upon  the  title  ol  th^ 
property  which  may  be  affected,  m  form, 
the  monition  is  substantially  a  warrant  of 
the  court,  in  an  admiralty  cause,  directed  to 
the  marshal  or  his  deputy,  commanding  him, 
in  the  name  of  the  president  of  the  United 
States,  to  give  public  notice,  by  advertise* 
ments  in  such  newspapers  as  the  court  may 
select,  and  by  notifications  to  be  posted  in 
public  places,  that  a  libel  has  been  filed  in  a 
certain  admiralty  cause  pending,  and  of  the 
time  and  place  appointed  for  the  trial.  A 
brief  statement  of  the  allegations  in  the  libel 
is  usually  contained  in  the  monition.     The 
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jDonitioD  18  served  in  tbe  maaaer  directed  in 
ihe  warrant 

A  mixed  vnmition  is  one  which  contains 
directions  for  a  general  monition  to  all  per- 
sons interested,  and  a  special  summons  to 
? articular  persons  named  in  the  warrant, 
'his  is  served  by  newspaper  adyertisements, 
by  notifications  posted  in  public  places,  and 
by  delivery  of  a  copy  attested  by  tbe  officer 
to  each  person  specifuly  named,  or  by  leaving 
it  at  his  usual  place  of  residence. 

A  special  moniiiou  is  a  similar  warrant, 
directed  to  the  marshal  or  his  deputy,  require 
ing  him  to  etve  special  notice  to  certain  per- 
sons, named  in  the  warrant,  of  the  pendency 
of  the  suit,  the  erounds  of  it,  and  the  time 
and  place  of  trial.  It  is  served  by  delivery 
lof  a  copy  of  the  warrant,  attested  by  the 
officer,  to  each  one  of  the  adverse  parties,  or 
by  leaving  the  same  at  bis  usual  place  of 
residence ;  but  the  service  should  be  personal, 
if  possible.  Gierke,  Prax.  tit.  21 ;  Dunlap, 
Adm.  Pract.  135.  See  Conkling,  Adm.; 
Parsons,  Marit.  Law. 

MONITOR7  LETTER.  In  Soolesi- 
juitftoal  Law.  The  proceiH)  of  an  official,  a 
bishop,  or  other  prelate  having  jurisdiction, 
issuea  to  compel,  by  ecclesiastical  censures, 
those  who  know  of  a  crime,  or  other  matter 
which  requires  to  be  explained,  to  come  and 
reveal  it.    Merlin,  Rupert. 

MONOCRACT.  A  government  by  one 
person  only. 

MONOCRAT.  A  monarch  who  govenis 
alone ;  an  absolute  governor. 

MONOOAMT.  The  state  of  having 
onlv  one  husband  or  one  wife  at  a  time. 

A  marriage  contracted  between  one  man 
and  one  woman,  in  exclusion  of  all  the  rent 
of  mankind.  The  term  is  used  in  opposition 
to  bigamy  and  polygamy.  Wolff,  I)r.  de  la 
Nat  {  857. 

MONOGRAM.  A  character  or  cipher 
eoaipased  of  one  or  more  letters  interwoven, 
being  an  abbreviation  of  a  name. 

A  signature  made  by  a  monogram  would 
perhaps  be  binding  provided  it  could  be 
proved  to  have  been  made  and  intended  as  a 
signature.     1  Den.  N.  Y.  471. 

There  seems  to  be  no  reason  why  such  a 
signature  should  not  be  as  binding  as  one 
which  is  altogether  illegible. 

MONOMANIA.  In  Medical  Jarla- 
pradenoe.  Insanity  only  upon  a  particular 
Bulijoct,  and  with  a  single  delusion  of  the 
mind. 

The  moBt  riDiple  form  of  this  disorder  is  that  in 
whioh  the  patient  has  imbibed  tome  single  notion, 
eontraiy  to  eommon  sense  and  to  his  own  expe- 
rience, and  whioh  seems,  and  no  doubt  really  is,  de- 
pendent on  errors  of  sensation.  It  is  supposed  the 
mind  in  other  respects  retains  ite  intellectual 
powers.  In  order  to  avoid  any  civil  aot  done  or 
eriminal  responsibility  incurred,  it  must  manifestly 
appear  that  the  act  in  question  was  the  effeet  of 
monomania.  Cyclop.  Pract.  Med.  Soundnt99  and 
VntmndntM  of  Mind;  Ray,  Ins.  I  203 ;  13  Ves. 
Ch.  89;  3  Brown,  Ch.  444;  1  Add.  Bccl.  283;  2  id. 
'i2;  Hagg.  18 ;  2  Add.  70,  94,  209;  6  Carr.  A  P. 


168;    Burrows,  Ins.  484,  485.      See    Dblvsiovs 
Maria;  Trebuchet,  Jur.  da  la  M4d.  6&-&8. 

MONOPOLT.  In  ComnMreial  La'vr. 
The  abuse  of  free  commerce  by  which  one  or 
more  individuals  haye  procured  the  adran^ 
tage  of  selling  alone  all  of  a  particular  kind 
of  merchandise,  to  the  detrimentof  the  public 

Any  combination  among  merchants  to  raise 
the  price  of  merchandise  to  the  ii^jury  of  the 
public. 

An  institution  or  allowance  by  a  grani 
from  the  soyereign  power  of  a  state,  by  com- 
mission^  letters-patent,  or  otherwise,  to  any 
person  cr  corporation,  by  which  the  exclu- 
jsiye  right  of  nuying,  seiring,  making,  work- 
ing, or  using  any  thing  is  given,  Baeoi^ 
Abr.;  Coke,  3d  Inst.  181. 

The  constitutions  of  Maryland,  North  Caro- 
lina, and  Tennessee  declare  that  *' mono- 
polies are  contrary  to  the  genius  of  a  free 
government,  and  ought  not  to  be  allowed/' 
See  CopraiGHT ;  Patxnt. 

MON8TXIR.  An  animal  which  has  a 
conformation  oontrarr  to  the  order  of  nature* 
2  Dunglison,  Hum.  Fhys.  422. 

A  monster,  although  born  of  a  woman  is 
lawful  wedlock,  cannot  inherit  Those  whe 
have,  however,  the  essential  parts  of  tbe 
human  form,  and  have  merely  some  defect  of 
oonformation,  are  capable  of  inheriting,  if 
otherwise  qualified.  2  Blaekstone,  Comm. 
246;  1  Beck,  Med.  Jur.3G6;  Coke,  Litt.7,8; 
Pig.  1.5.  14;  1  Swift,  Syst.  331 ;  Fred.  Code, 
pt.  1,  b.  |1,  t.  4,  {  4. 

No  living  human  birth,  however  much  it 
may  differ  from  human  shape,  can  be  law- 
fully destroyed.  Traill,  Mea.  Jur.  47.  See 
Briand,  MM.  L4(g.  pt.  1,  o.  6,  art.  2,  {  3 ;  1 
Foder6,  M6d.  Ug.  {{  402-405. 

MONSTRAN8  DB  DROIT  (Fr.  show- 
ing of  right).  A  common-law  process  by 
which  restitution  of  personal  or  real  proper!  j 
is  obtained  from  tne  crown  by  a  subject. 
Chitty,  Prerog.  of  Cr.  345;  3  Sharswood, 
Blackst.  Comm.  256.  By  this  process,  when 
the  facts  of  the  title  of  the  crown  are  already 
on  record,  the  facts  on  which  the  plaintiff 
relies,  not  inconsistent  with  such  reoord,  are 
shown,  and  judgment  of  the  court  prayed 
thereon.  The  j  udgment,  if  a^inst  the  crown, 
is  that  of  cuBier  le  main,  which  vest0  nossee* 
sion  in  the  subject  without  execution.  Bacon, 
Abr.  Prerogative  (E);  1  And.  181;  5  Leigh. 
Ya.512;  12  Gratt.  Ya.  564. 

MON8TRAN8  DB  FAIT  (Fr.  showing 
of  a  deed).  A  profert.  Baeon,  Abr.  PUtig 
(I  12,  n.  1). 

I  MONBTRAVBRUNT,  WRIT  OF. 
In  Bngllah  Law.  A  writ  which  lies  for 
the  tenants  of  ancient  demesne  who  hold  by 
free  charter,  and  not  for  those  tenants  who 

'  hold  by  copy  of  court-roll,  or  by  the  rod,  ac- 
cording to  the  custom  of  the  manor.  Fitaher- 
bert»  Nat.  Brev.  31. 

MONTBS  FIBTATI8,  MONTS  DB 
;  PIETB.  Institutions  established  by  publican- 
i  thorlty  for  lending  money  upon  pledge  of  jgoods. 
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In  ibMO  Mtebli«hai6«t«  afoDd  is  provided, 
witb  suitable  wareboasee  and  all  aecessarj  ao- 
aommoda^ioMB.  Tbej  are  managed  by  direot- 
trs.  Wben  the  monej  for  wbicb  tbe  goods 
pledged  it  not  returned  in  proper  time,  tbe 
jTOods  are  sold  to  reimburne  tbe  institutions. 
Ther  are  found  principally  on  tbe  continent 
ef  Kurope.  Witn  us,  priyate  persons,  called 
pawnbrokers,  perform  tbis  office, — sometimes 
with  doubtful  fidelity.    See  Bell,  Inst  5. 2. 2. 

MONTH.  A  space  of  time  Tariously 
aompnteil,  as  it  is  applied  to  astronomical, 
eiyil  or  solar,  or  lunar  montbs. 

Tbe  (utronomical  monih  contains  one- 
twelftb  part  of  tbe  time  employed  by  the  sun 
in  goiuff  through  the  sodiac.  In  law,  when 
a  montn  simply  is  mentioned,  it  is  never 
understood  to  mean  an  astronomical  month. 

The  cimi  or  wlar  monih  is  that  which  agrees 
with  the  Gregorian  calendar ;  and  these  months 
^xt  known  by  tbe  namesof  January,  February, 
March,  etc.  They  are  composed  of  unequal 
portions  of  time.  There  are  seven  of  thirty- 
<Mi9  days  each,  four  of  thirty,  and  one  which 
ii  sometimes  composed  of  twenty-eight  days, 
fad  in  leap-years  of  twenty-nine. 

The  Uuutr  month  consists  of  twenty-eight 

4ay«. 

3«  By  the  law  of  England,  a  month  meaqs 
ordinarily,  in  common  contracts,  as  in  leases, 
a  lunar  month.  A  contract,  therefore,  made 
for  a  lease  of  land  for  twelve  months  would 
mean  a  lease  for  forty-eieht  weeks  only.  2 
Blackstone,  G<unm.  141 ;  6  Coke,  62;  6  Term, 
mi  I  MauleAi  S.  Ill ;  IBtngh.  307.  Adis- 
tinction  has  been  made  between  "twelve 
BM>nihs"and  "a  twelve-months:"  the  latter 
has  been  held  to  mean  a  year.    6  Coke,  61. 

But  in  mercantile  contracts  a  month  sim- 
ply signifies  a  calendar  month :  a  promissory 
note  to  pay  money  in  twelve  months  woula, 
therefore,  mean  a  promise  to  pay  in  one  y<*&rt 
9r  twelve  calendar  months.  Chitty,  Bills, 
40G;  3  Brod.  &  B.  187;  1  Maule  &  S.  Ill; 
Story,  Bills,  I  143;  Story,  Partn.  {  213;  2 
Mass.  170 ;  4  id.  460 ;  6  Watts  t  S.  Penn, 
179 ;  1  Johns.  Cas*  N.  Y.  99. 

8*  In  i^eneral,  when  a  statute  speaks  of  a 
month,  without  adding  "calendar,"  or  other 
words  showing  a  clear  intention,  it  shall  be 
intended  a  lunar  month.  Gomyns,  Dig. 
Anno  (B);  4  Wend.  N.  Y.  512;  15  Johns. 
K.Y.358.  See2Cow.N.Y.518,605.  I^all 
legal  preoeedings,  as  in  commitments,  plead- 
inn,  etc.  a  month  means  four  weeks.  3  Burr. 
1455 ;  1  W.  Blackst.  450 ;  Dougl.  446,  463. 

In  Pennsylvania  and  Massachusetts,  and 
perhapa  eome  other  states,  1  Hill,  Abr.  118, 
n.,  a  month  mentioncKl  generally  in  a  statute 
haa  been  oonatmed  to  mean  a  calendar  month. 
t  Hall.  Femi.  302;  4  id,  143;  4  Mass.  461; 
4^ibb,  Ky.  105.  In  England,  in  the  ecclesi- 
aatioal  law,  moathe  are  computed  by  the 
salendar.    3  Burr.  1455 ;  1  Maule  t  S.  111. 

4*  In  New  York,  it  is  enacted  that  when- 
•vw  Iba  tarm  **  month"  or  <*  montbs"  ia  or 
ihall  be  need  in  any  statute,  act,  deed,  verbal 
or  written  contract,  or  any  public  or  private 


ilistrument  whateves»  it  shall  be  construed  to 
mean  a  calendar,  and  not  a  lunar,  month, 
unless  otherwise  expressed.  Rev.  Stat,  pt  1, 
c.  19,  tit  1,  8  4. 

See,  generally,  2  Sim.  k  S.  Oh.  476;  2. 
Gampb.  294 ;  1  Esp.  146 ;  6  Term,  224 ;  1 
Maule  &  S.  Ill ;  6  id.  227;  Z  East,  407;  i 
Brod.  &  B.  187 ;  2  A.  K.  Marsh.  Ky.  245  ;  3 
Johns.  Ch.  N.  Y.  74 ;  4  DaU.  Penn.  143 ;  4 
Mass.  461. 

MONUMENT.  A  thing  intended  to 
transmit  to  posterity  tbe  memory  of  soma 
one  A  tomb  where  a  dead  body  has  been 
deposited. 

In  thii  sense  it  differt  fti>m  a  eenotapb,  wbieh  is 
an  empty  tomb.     Dig.  11.  7.  2.  6;  11.  7.  2.  42. 

Coke  eaye  that  the  erecting  of  monuments  ia 
ehuroh,  chaneel,  eommon  chapel,  or  ehnrohyard  in 
eoovcnient  manner  is  lawful ;  for  it  it  the  laat  wor|^ 
of  eharitj  that  ean  be  done  for  the  deoeased,  whoi 
whilst  he  lived  was  a  lively  temple  of  tbe  Poly 
Obost,  witb  a  roTerend  regard  and  Christian  hope 
of  a  joyful  resurreotioB. 

9*  The  defacing  of  monuments  is  punish* 
able  by  the  common  law.  Year  B.  9  Edw. 
IV.  c.  14 ;  and  trespass  may  be  maintained. 
10  F.  Moore,  494 ;  1  Cons.  So.  G.  172.  An 
heir  may  bring  an  action  against  one  that 
injures  the  monument  of  his  ancestor.  Coke^ 
3d  Inst  202 ;  Oibs.  453.  Although  the  fee 
of  church  or  churchyard  be  in  another,  yet 
he  cannot  deface  monuments.  Coke,  3d  Inst» 
202.  The  fabric  of  a  church,  however,  is  not 
to  be  injured  or  deformed  by  tbe  caprice  of 
indiyiduals,  1  Cons.  So.  C.  145 ;  and  a  moniV' 
ment  may  be  taken  down  if  placed  incon- 
veniently. 1  Lee,  Eccl.  640.  A  monument 
oontuning  an  improper  inscription  can  be  re- 
moved.   1  Curt.  Bed.  880.    . 

8»  Inscriptions  on  funeral  monuments, 
especially  in  questions  of  pedieree,  are  ad- 
missible as  original  evidence.  Those  wbicb 
are  proved  to  nave  been  made  by  or  under 
the  direction  of  a  deceased  relative  are  ad- 
mitted as  his  declarations.  But  if  they  have 
been  publicly  exhibited,  and  are  well  known 
to  the  family,  tbe  nublicity  of  them  supplies 
the  defect  of  prooi  in  not  showing  that  they 
were  declarations  of  deoeased  members  of 
the  family;  and  they  are  admitted  on  the 
ground  of  tacit  and  common  consent  It  is 
presumed  the  relatives  of  the  family  would 
not  permit  an  inscription  without  foundation 
to  remain.  Mural  and  other  funereal  inscrip- 
tions are,  from  necessity,  provable  by  copies. 
Their  value  as  evidence  depends  much  on 
tbe  authority  under  which  they  were  set  up, 
and  the  distance  of  time  between  their  erec- 
tion and  the  events  they  commemorate.  See 
some  remarkable  mistakes  of  fact  in  such 
inscriptions  mentioned  in  1  Phillipps,  £y. 
234,  and  note  4.    See  Dbclarations  ;  Hi^ui- 

SAT. 

MOmFMBNTa.  Permanent  landmarks 
established  for  the  purpose  of  indicating 
boundaries. 

3«  Monuments  may  be  either  natural  gf 
^tifioial  vbjects:  as,  riyera»  known  streams^ 
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springs,  or  marked  trees.  6  Wheat.  582 ;  7 
id.  10 ;  9  Cranch,  173 ;  6  Pet.  498 ;  1  Pet.  C. 
C.  G4;  3  Ohio,  284;  5  id.  534;  5  N.  H.  524; 
3  Dev.  No.  C.  75.  Even  posts  set  up  at  the 
corners,  5  Ohio,  534,  and  a  clearing,  7  Cow. 
N.  Y.  723,  are  considered  as  mcAiuments. 
But  see  3  Dev.  No.  C.  75. 

3.  When  monuments  are  established,  thej 
must  govern  although  neither  courses  nor 
distances  nor  computed  contents  correspond. 
1  Cow.  N,  Y.  605  ;  5U/.346;  6*^.706;  7  id, 
723 ;  2  Mass.  380 ;  6  id,  131 ;  3  Pick.  Mass. 
401 ;  5  id.  135 ;  3  Gill  &  J.  MJ.  142 ;  2  Harr. 
.  &  J.  Md.  260 ;  5  id.  163,  255 ;  1  Harr.  & 
M'H.  Md.  355 ;  2  id.  416 ;  Wright,  Ohio,  176 ; 

5  Ohio,  534 ;  Cooke,  Tenn.  146 ;  4  Hen.  &  M. 
Va.  125 ;  1  Call,  Va.  429 ;  3  id.  239 ;  11  Me.  325 ; 
1  Hayw.  No.  C.  22 ;  3  Hawks,  No.  C.  91 ;  3 
Murph.  No.  C.  88 ;  4  T.  B.  Monr.  Ky.  32 ;  6 
id,  175;  5  J.  J.  Marsh.  Kv.  578;  6  Wheat. 
682;  4  Wash.  C.  C.  15.     See  Boundary. 

MOORING.  In  Maritime  Law.  The 
securing  of  a  vessel  by  a  hawser  or  chain,  or 
otherwise,  to  the  shore,  or  to  the  bottom  by 
a  cable  and  anchor.  The  being  "  moored  in 
safety,"  under  a  policy  of  insurance,  is  being 
moored  in  port,  or  at  tne  usual  place  for  lanf 
ing  and  taktnz  in  cargo,  free  from  any  im- 
mediate impending  peril  insured  against.  1 
Phillipps,  Ins.  968;  3  Johns.  N.  Y.  88;  11 
id.  358 ;   2  Stranee,  1243  ;  5  Mart.  La.  637  ; 

6  Mass.  313 ;  Code  de  Comm.  152. 

MOOT  (from  Sax.  gemot,  meeting  together. 
Anc.  Laws  and  Inst,  of  England). 

In  Engliflh  Law,  A  term  used  in  the 
inns  of  court,  signifying  the  exercise  of  argu- 
ing imaginary  cases,  which  young  barristers 
and  students  used  to  perform  at  certain 
times,  the  better  to  be  enabled  by  this  prac- 
tice to  defend  their  clients'  cases.  Orig.  Jur 
212. 

To  plead  a  mock  cause.  (Also  spelled 
meet,  from  Sax.  motain,  to  meet ;  the  sense  of 
debate  being  from  meeting,  encountering. 
Webster,  Diet.)  A  moot  question  is  one  whicn 
has  not  been  decided. 

MOOT  COURT.  A  court  where  moot 
questions  are  argued.    Webster,  Diet. 

In  law  schools  this  is  one  of  the  methods 
of  instruction  ;  an  undecided  point  of  law  is 
argued  by  students  appointed  as  counsel  on 
either  side  of  the  cause,  one  or  more  of  the 
professors  sitting  as  judge  in  presence  of  the 
school.  The  argument  is  conducted  as  in 
cases  reserved  for  hearing  before  the  full 
bench.. 

MOOT  HILL.  Hill  of  meeting  {gemofj, 
on  which  the  Britons  used  to  hold  their  courts, 
the  judge  sitting  on  the  eminence,  the  par^ 
ties,  etc.  on  an  elevated  platform  below.  Encyc. 
Lond. 

MORA.  A  moor,  barren  or  unprofitable 
ground ;  marsh ;  a  heath ;  a  watery  bog  or 
moor.  Coke,  Litt.  5 ;  Fleta,  1.  2,  o.  7l.  See 
In  Mora. 

MORAL  CERTAINT7.    That  degree 


of  certainty  which  will  ^ustifV  a  jury  in 
grounding  on  it  their  verdict.  It  is  only  pro- 
bability ;  J)ut  it  is  called  certainty^  because 
every  sane  man  assents  to  it  necessarily,  from 
a  habit  produced  by  the  necessity  of  acting. 
Bessaria,  dei  Delitti  e  deUe  Pena,  c.  14. 
Nothing  else  but  a  strong  presumption 
grounded  on  probable  reasons,  and  which 
very  seldom  fails  and  deceives  us.  Pofien* 
dorff,  Law  of  Nature,  b.  1,  c.  2,  {  11.  A 
reasonable  and  moral  certainty ;  a  certainty 
that  convinces  and  directs  the  understanding 
and  satisfies  the  reason  and  judgment  of 
those  who  are  bound  to  act  conscientiously 
upon  it.  A  certainty  beyond  a  reasonable 
doubt.  ShaWf  C.  J.,  Commonwealth  vs.  Web- 
ster, Bemis'  rep.  of  the  trial,  469,  470.  Such 
a  certainty  **  as  convinces  beyond  all  reason- 
able doubt."  Parke,  B.,  Best,  Presumpt  257, 
note  ;  G  Rich.  Eq.  So.  C.  217. 

MORAL    INSANITT.     In    Medical 

Jurisprudcnoe.  A  morbid  perversion  of 
the  mural  feelinss,  affections,  inclinations, 
temper,  habits,  and  moral  dispositions,  without 
any  notable  lesion  of  the  intellect  or  know- 
ing and  reasoning  faculties,  and  particularly 
without  any  maniacal  hallucination.  Prich- 
ard,  art.  insanity,  in  Cyclopsedia  of  Prao-  • 
tical  Medicine. 

%•  It  is  contended  that  some  human  bein^ 
exist  who,  in  consequence  of  a  deficiency  m 
the  moral  organs,  are  as  blind  to  the  dio- 
tates  of  justice  as  others  are  deaf  to  melody. 
Combe,  Moral  Philosophy,  Lect.  12. 

8.  In  some,  this  species  of  malady  is  said 
to  display  itself  in  an  irresistible  propensity 
to  commit  murder ;  in  others,  to  commit  thefl, 
or  arson.  Though  most  persons  afflicted  with 
this  malady  commit  such  crimes,  there  are 
others  whose  disease  is  manifest  in  nothing 
but  irascibility.  Annals  de  Hygiene,  tom.  i. 
p.  284.  Many  are  subjected  to  melancholy 
and  dejection,  without  any  delusion  or  illu- 
sion. This,  perhaps  without  full  considera- 
tion, has  been  judicially  declared  to  be  a 
**  groundless  theory."  The  courts,  and  law- 
writers,  have  not  given  it  their  full  assent. 
1  Chitty,  Med.  Jur.  352  ;  1  Beck,  Med.  Jur, 
553;  Kay,  Med.  Jur.  Prel.  Views,  I  23, 
p.  49. 

MORAL  OBLIOATION.  A  duty  which 
one  owes,  and  which  he  ought  to  perform, 
but  which  he  is  not  legally  bound  to  fulfil. 

These  obligations  areof  two  kinds :  1st,  those 
founded  on  a  natural  right:  as,  the  obliga- 
tion to  be  charitable,  which  can  never  be  en- 
forced by  law.  2d,  those  which  are  supported 
by  a  good  or  valuable  antecedent  considera-  ' 
tion :  as,  where  a  man  owes  a  debt  barred 
by  the  act  of  limitations,  this  cannot  be  re* 
covered  by  law,  though  it  subsists  in  morality 
and  conscience ;  but  if  the  debtor  promise  to 
pay  it,  the  moral  obligation  is  a  sufficient 
consideration  for  the  promise,  and  the  cre- 
ditor may  maintnin  an  action  of  aasampsit  \» 
recover  the  money.  1  Bouvier,  Inst.  n.  623, 
See  Consideration. 
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MORATTJR  IH  LEOB.  He  demurs  in 
law.  He  rests  on  the  pleadings  of  the  case, 
and  abides  the  judgment  of  the  court. 

MORE  OR  ItESS.  Words,  in  a  convey- 
ance of  lands  or  contract  to  convey  lands, 
importing  that  the  quantity  is  uncertain  and 
not  warranted,  and  that  no  right  of  cither 
party  under  the  contract  shall  be  affected  by 
a  deticiency  or  excess  in  the  quantity.  17 
Ves.  Ch.  394 ;  Powell,  Pow.  397.  So  in  con- 
tracts of  sale  generally.  2  Bamew.  &  Ad. 
106. 

3»  In  case  of  an  executory  contract,  canity 
will  enforce  specific  ]>erformance  witnout 
changing  the  price,  if  the  excess  or  deficiency 
is  very  small,  17  Ves.  Ch.  394 ;  Powell,  Pow. 
397  ;  24  Miss.  597 ;  13  Tex.  223  ;  but  not  if 
the  excess  or  deficiency  is  great,  even  though 
the  price  reserved  be  per  acre.  In  2  Barnew. 
A  Ad.  106,  it  was  held  that  an  excess  of 
fift^  quarters  over  three  hundred  quarters  of 

frain  was  not  covered  by  the  words  "  three 
undred  more  or  less,"  if  it  was  not  shown 
that  so  large  an  excess  was  in  contemplation. 
1  Esp.  229.  But  a  deed  adding  woras  more 
or  less  to  description  of  the  property  is  not 
a  sufficient  fulfilment  of  a  contract  to  convey 
the  described  property,  when  more  or  less 
was  not  in  such  original  contract,  if  there  is 
an  actual  deficiency.  But  after  such  a  con- 
veyance is  made  and  a  note  given  for  the 
purchase-money,  the  note  cannot  be  defended 
against  on  ground  of  deficiencv.  2  Penn.  St. 
533 ;  9  Se  r.  &  R.  Penn.  80 ;  '13  id.  143  ;  10 
Johns.  N.  'i .  297  ;  4  Mass.  414. 

3.  In  ou-^e  uf  an  executed  contract,  equity 
will  not  disturb  it,  unless  there  be  a  great 
deficiency,  2  Russ.  Ch.  570 ;  1  Pet.  C.  C.  49, 
or  excess,  8  Paige,  Ch.  N.  Y.  312;  2  Johns. 
N.  Y.  37 ;  Ow.  133 ;  1  Ves.  &  B.  Ch.  Ir.  375, 
or  actual  misrepresentation  without  fraud, 
and  there  be  a  material  excess  or  deficiency. 
14  N.  Y.  143. 

Eighty-five  feet,  more  or  less,  means  eighty- 
five  feet,  unless  the  deed  or  situation  of  the 
land  in  some  way  controls  it.  20  Pick.  Mass. 
62. 

The  words  more  or  less  will  not  cover  a 
diatinct  lot     24  Mo.  574.     See  Constrvc- 

tlOK. 

MOROANATIC  MARRIAGE.     A 

lawful  and  inseparable  conjunction  of  a  single 
man  of  noble  and  illustrious^  birth  with  a 
single  woman  of  an  inferior  of  plebeian  sta- 
tion, upon  this  condition,  that  neither  the 
vrife  nur  children  should  partake  of  the  title, 
arms,  or  dijjnity  of  the  husband,  nor  succeed 
to  his  inheritance,  but  should  have  a  certain 
allowance  assigned  to  them  by  the  morganatic 
contract. 

This  relation  was  frequently  contracted 
doring  the  middle  ages ;  the  marriage  cere- 
mony was  regularly  performed,  the  union 
was  for  life  and  indissoluble,  and  the  chil- 
dren were  considered  legitimate,  though  they 
oould  not  inherit.  Fred.  Code,  b.  2,  art 
3 ;  Pothier,  Du  Mar.  1,  c.  2,  J  2 ;  Shelford, 
Marr.  4b  D.  10;  Proas.  Code,  art  835. 


MORT  D' ANCESTOR.  An  ancient 
and  now  almost  obsolete  remedy  in  the  Eng- 
lish law.  An  assize  of  tnort  drancestor  was 
a  writ  which  was  sued  out  where,  after  the 
decease  of  a  man's  ancestor,  a  stranger 
abated,  and  entered  into  the  estate.  Coke, 
Litt  159.  The  remedy  in  such  case  is  now 
to  bring  ejectment. 

M  O  R  T  G  A  O  B.  The  conveyance  of  an 
estate  or  property  by  way  of  pl^^e  for  the 
security  of  debt,  and  to  become  void  on  pay- 
ment of  it    4  Kent  Comm.  136. 

An  estate  created  by  a  conveyance  absolute 
in  its  form,  but  intended  to  secure  the  per- 
formance of  some  act,  such  as  the  payment 
of  money,  and  the  like,  by  the  grantor  or 
some  other  person,  and  to  become  void  if  the 
act  is  performed  agreeably  to  the  terms  pre- 
scribea  at  the  time  of  making  such  convey- 
ance.    1  Washburn,  Real  Prop.  475. 

Both  roftl  and  personal  property  may  be  mort- 
gaged, and  in  substantially  tho  same  manner,  ex- 
cept that  a  mortgage  being  in  its  nature  a  transfer 
of  title,  the  laws  respecting  tbe  necessity  of  posses- 
sion of  personal  property  and  the  nature  of  in- 
stniments  of  transfer  being  different,  require  the 
transfer  to  be  made  differently  in  tbe  two  cases. 

The  nature  of  the  estate  is  indicated  by  the 
etymology  of  its  name,  mort-gaye, — the  French 
tranidation  of  the  vadium  mortuum,  that  is,  dormant 
or  dead  pledge,  in  contrast  with  vadium  oivtim,  an 
active  or  living  one.  They  were  both,  ordinarily, 
securities  for  the  payment  of  money.  In  the  one 
there  was  no  life  or  active  effect  in  the  way  of 
creating  the  means  of  iU  redemption  by  producing 
rents,  because,  ordinarily,  the  mortgagor  continued 
to  hold  possession  and  receive  these.  In  the  other, 
the  mortgagee  took  possession  and  received  tbe 
rents  towards  bis  debt,  whereby  the  estate  worked 
out  as  it  were  its  own  redemption.  Besides,  in  the 
one  case,  if  tbe  pledge  is  not  redeemed,  it  is  lost  or 
dead  as  to  the  mortgagor;  whereas  in  the  other 
the  pledge  always  survives  to  the  mortgagor  when 
it  shall  have  accomplished  its  purposes.  Cootu, 
Mortg.  4;  Coke,  Litt  205.  In  the  case  of  Welsh 
mortgages,  however,  which  are  now  disused,  the 
mortgav^ee  entered,  taking  the  rents  and  profits  by 
way  of  interest  on  the  debt,  and  held  the  estate 
till  the  mortgagor  paid  tho  principal. 

Mortgages  are  to  be  distinguished  from  sales 
with  a  contract  for  re-purchase.  The  distinction 
is  impi^rUnt,  2  Call,  Va.  428;  7  WatU,  Penn.  401; 
but  turns  rather  upon  the  evidence  in  each  case 
than  upon  any  general  rule  of  distinction.  6 
Blackf.  Ind.  113;  15  Johns.  K.  T.  2C5;  4  Pick. 
Mass.  349.  And  see  7  Cranoh,  213;  12  How.  189; 
3  Watts  A  8.  Penn.  3«4;  6  Meto.  Mass.  479;  3 
Gray,  Mass.  594;  8  Paij;e,  Ch.  K.  T.  243;  4  Den. 
N.  Y.  493;  27  Mo.  113;  5  Ala.  N.  s.  698;  28  id, 
220;  3  Tex.  119;  2  J.  J.  Marsh.  Ky.  113;  3  id. 
353;  2  Yerg.  Tcnn.  6;  4  Ind.  101;  3  Tex.  119;  10 
Cal.  197:  37  Me.  543;  28  Miss.  328;  7  Ired.  Eq. 
No.  C.  13,  167;  2  Scboales  A  L.  Ir.  Ch.  393. 

A  mortgage  differs  from  a  pledge :  the  general 
property  passes  by  a  mortgage,  whilst  by  a  pledge 
only  the  possession  or,  at  most,  a  special  property 
passes.  Possession  is  inseparable  from  tbe  nature 
of  a  pledge,  but  is  not  necessary  to  a  mortgage.  3 
Mo.  516;  5  Johns.  N.  Y.  258;  10  id.  741 ;  12  id.  146; 
2  Pick.  Mass.  610;  2  N.  U.  13;  6  Vt.  632;  26  Me, 
409. 

Mortgages  were  at  common  law  held  convey* 

ances  upon  condition,  and  unless  the  condition  was 

performed  at  tho  appointed  time  the  estate  became 

.  absolute;  in  equity,  however,  the  debt  was  cob- 
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ild«i«d  mf  lira  priiioipAl  mfttter,  Md  tbe  failntt  to 
perfonn  at  the  appointed  time  a  mutter  merelj 
nqairing  eompeneation  by  interest  in  the  way  of 
images  for  the  delay.  Thii  right  to  redeem  be« 
dame  known  aa  the  equity  of  redemption,  and  has 
been  limited  by  statnte,  a  eommon  period  being 
three  years.  Courts  of  law  hare  now  adopted  the 
dootrines  of  equity  with  respeet  to  redemption,  and 
in  other  respeets  to  a  eonsiderable  extent.  Bee  1 
Washburn,  Real  Prop.  477. 

Ao  equitable  mortgage  is  one  in  which  the 
mortgagor  does  not  actually  convey  the  pro- 

gertj,  but  does  some  act  b^  which  he  mani- 
)8tB  his  determination  to  bind  the  same  as  a 
Mcurity.     See  Equitablb  Mortoaob. 

A  l^^  mortgage  is  a  oouTeyance  of  pro- 
f>erty  intended  by  the  parties  at  the  time  of 
makine  it  to  be  a  security  for  the  perform- 
ance of  some  prescribed  act.  1  Waahbum, 
Real  Prop.  479. 

ft.  All  kinds  of  property,  real  or  personal, 
which  are  capable  of  an  absolute  sale,  may 
be  the  subject  of  a  mortgage :  rights  in  re- 
mainder and  reyersion,  franchises,  and  choses 
in  action,  may,  therefore,  be  mortgaged.  But 
a  mere  possibility  or  expectancy,  as  that  of 
mn  heir,  cannot.    2  Story,  £q.  Jur.  {  1012; 

4  Kent,  Gomm.  144 ;  1  Powell,  Mortg.  17, 23 ; 

5  Mer.  Ch.  667. 

As  to  theybrm,  such  a  mortgage  must  be  in 
writing,  when  it  is  intended  to  convey  the  legal 
title.  1  Penn.  240.  It  is  either  in  one  single 
deed  which  contains  the  whole  oontraet,— and 
iriiich  is  the  usual  form,— M>r  it  is  two  separate 
instruments,  the  one  containing  an  absolute 
oonveyance  and  the  other  a  defeasance,  2 
Johns.  Ch.  N.  Y.  189 ;  15  Johns.  N.  Y.  655 ;  3 
Wend.  N.  Y.  208;  7  td.  248 ;  2  Me.  152;  11 
id,  346 ;  12  Mass.  456 ;  7  Pick.  Mass.  157 ;  3 
Watts,  Penn.  188;  6w{.  405;  and  generally, 
Whenever  it  is  proved  that  a  oonveyance  was 
Imade  for  purposes  of  security,  equity  regards 
and  treats  it  as  a  mortf^age,  and  attaches 
'thereto  its  incidents.  9  Wtieat.  489 ;  1  How. 
)18 ;  12  id.  139 ;  2  Des.  £q.  So.  G.  564;  1  Hard. 
Ky.  6;  2  Gow.  N,  Y.  246;  9  N.  Y.  416; 
25  Yt.  273 ;  1  Md.  Gh.  Deo.  536 ;  3  ki.  508 ;  1 
Murph.  No.  G.  116;  10  Yerg.  Tenn.  376;  3 
3,  J.  Marsh.  Kv.  353 ;  5  III.  156;  4  Ind.  101; 
2  Pick.  Mass.  2l  1 ;  20  Ohio,  464 ;  36  Me.  115 ; 
I  Gal.  203 ;  1  Wise.  527 ;  9  Serg.  &  R.  Penn. 
434.  In  4a w,  the  defeasance  must  be  of  as 
liigh  a  nature  as  the  conveyance  to  be  de- 
feated. 1  N.  H.  39 ;  13  Pick.  Mass.  41 1 ;  22 
id,  526 ;  43  Me.  206 ;  2  Johns.  Gb.  N.  Y.  191 ; 
7  Watts,  Penn.  361.  The  rule  as  to  the  ad- 
mission of  parol  evidence  to  establish  the 
eharacter  or  a  conveyance  as  a  mortgage 
varies  in  tbe  different  states.  See  26  Ala. 
«r.  8.  312;  29  u/.  254;  7  Ark.  505 ;  18  iVf.34; 
«  Gal.  424 ;  9  id.  538 ;  8  Gonn.  186 ;  15  111. 
519,  528;  4  Blackf.  Ind.  67;  2  B.  Monr.  Ky. 
72 ;  9  Dan.  Ky.  109 ;  36  Me.  562 ;  43  id.  206 ; 

6  Harr.  ft  J.  Md.  138,  435 ;  3  Md.  Gh.  Dee. 
'508  4  13  Pick.  Mass.  411;  22  id,  526;  3 
Mich.  645 ;  23  Miss.  375 ;  10  Mo.  483 ;  22  id, 
T7;  11  N.  H.  571 ;,  Saxt  Gh.  N.  J.  534;  10 
Barb.  N.  Y.  582 ;  1  Johns.  Gb.  N.  Y.  425. 
594:  5  Paige,  Gh.  N.  Y.  9;  9  N.  Y.  416;  2 


Jones«  £q.  No.  G.  172,  256 ;  33  Penn.  St.  158; 
1  R.  I.  30 ;  3  Rich.  So.  G.  153 ;  10  YerA 
Tenn.  373 ;  11  Humphr.  Tenn.  587 ;  3  Tax.  ft 
I4id.  142;  9yt.279;  19  id.  9;  2  Gall,  Va. 
421 ;  2  Munf.  Ya.  40 ;  1  Wise.  627 ;  4  Kent^ 
Gomm.  143 ;  1  Washburn,  Real  Prop.  483. 

S*  The  mortgagor  has,  technically  speak- 
ing, in  law  a  mere  tenancy,  subject  to  the 
right  of  the  mortgagee  to  enter  immediately^ 
unless  restrained  by  his  agreement  to  the 
contrary.  See  34  Me.  187 ;  9  Serg.  &  R« 
Penn.  302 ;  1  Pick.  Mass.  87 ;  19  Johns.  N. 
Y.  325  ;  2  Gonn.  1:4  Ired.  No.  G.  122 ;  5 
Bingh.  421 ;  1  Washburn,  Real  Prop.  518* 
In  equity,  however,  the  mortgage  is  held  a 
mere  security  for  the  debt,  and  only  a  chattel 
interest ;  ana  until  a  decree  of  foreclosure  th« 
mortgagor  is  regarded  as  the  real  owner.  2 
Jae.  I W.  Gh.  190 ;  4  J(»hne.  N.  Y.  41 ;  11  id^ 
534 ;  4  Gt.nn.  235 ;  9  Serg.  &  R.  Penn.  202; 
5  Uarr.  &  J.  Md.  312;  3  Pick.  Mass.  484. 

The  mortgagee,  at  law»  i«  tbe  owner  of  th« 
land,  subject,  however,  to  a  defeat  of  title  hf 
performance  of  the  condition,  with  a  right 
to  enter  at  any  time.  See  21  N.  H.  4C0;  0 
Gonn.  216 ;  19  Me.  53 ;  2  Den.  N.  Y.  170l 
He  is,  however,  accountable  for  the  profits 
before  foreclosure.    31  Me.  104;  32  id.  97  ( 

5  Paige,  Gh.  N.  Y.  1 ;  11  id.  436 ;  24  G<  ni^. 
1 ;  1  Halst.  Gh.  N.  J.  346 ;  2  id.  548 ;  2  Gak 
387 ;  6  Fla.  1 ;  1  WaFhburn,  Real  Prop.  577. 
The  different  states  fluctuate  somewhat  be- 
tween the  rules  of  equilv  and  those  of  law« 
or,  rather,  have  engrafted  the  equitable  rules 
upon  the  legal  to  an  unequal  extent  31 
Penn.  St.  295 ;  10  Ga.  65 ;  27  Barb.  N.  Y. 
503 ;  3  Mich.  581 ;  3  Greene,  Iowa,  87 ;  4 
I(.wa,  571 ;  4  M'Gord,  So.  G.  336 ;  9  Gal.  123; 
365 ;  1  Washburn,  Real  Prop.  517  et  seq. 

4*  jAseigttmeni  of  mortgages  must  be  ma<lb 
in  accordance  with  the  requirements  of  the 
Statute  of  Frauds.  15  Mass.  233 ;  17  id.  419; 

6  Gray,  Mass.  152 ;  32  Me.  197 ;  33  id.  196 ; 
18  Peiin.  St.  394 ;  7  Blnckf.  Ind.  210 ;  5  Den. 
N.  Y.  187;  3  Ghio  St.  471 ;  27  N.  H.  3C0;  5 
Halst.  Gh.  N.J.  156;  21  Ala.  m.s.497;  1 
Washburn,  Real  Prop.  520. 

Foreclosure  may  result  from  oecupation  by 
the  mortgagee  for  twenty  years,  or  a  period 
equal  to  the  length  of  time  necesfary  to  bar 
a  writ  of  entry,  2  Mete.  Mass.  26 ;  by  bill 
for  strict  foreclosure  to  obtain  possession, 
which  is  the  common  practice  in  England 
and  in  some  of  the  Unitea  States,  a  time  being 
generally  allowed  for  redemption  before  the 
decree  is  made  absolute,  see  Williams,  Real 
Prop.  356 ;  1  Washburn,  Real  Prop.  600,  for 
a  full  abstract  of  the  laws  of  the  various 
states ;  bv  bill  to  obtain  a  decree  for  sale ;  by 
entry  and  holding  possession  for  a  term  of 
years  fixed  by  law ;  and  by  a  sale  under  % 
power  of  attorney  for  the  purpose,  inserted  in 
the  original  conveyance. 

GonsuU  Washburn,  Williams,  on  Real  Pro> 
perty ;  Hilliard,  Goote,  on  Mortgages ;  Story; 
Equity;  Kent,  Gomm.  Lect.  I.--ylII. 

MORT0AOBB.  He  to  whom  a  mork* 
gage  is  made.    See  Mortoags. 
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MORTOAOOR.  He  wbo  makes  ft  mort- 
gage.   8ee  MoRTGAoi. 

MORTiriCATION.  In  Sootoh  Zaw. 
A  temi  nearly  eyiiOQymoue  wiUi  mortmain. 

MORTBCAIlf .  A  term  applied  to  denote 
tlie  poeseseion  of  lands  or  tentments  by  any 
corporation,  sole  or  aggresate,  ecclesiastical 
or  temporal.  These  purchases  having  been 
chiefly  made  by  religions  houses,  in  conse- 
quence of  which  lands  became  perpetnally 
inherent  in  one  dead  hand,  this  has  occasioned 
the  (general  appellation  of  mortmain  to  be 
applied  to  such  alienations.  2  Blackstone, 
Comm.  268;  Coke,  Litt.  2  6;  Enkine,  Inst 
2. 4. 10 ;  Barrington,  Stat.  27, 97.  See  Story, 
Sq.  Jur.  {1137;  Shelford,  Mortm. 

MORTXJART.  In  Sooleaiastical  Law. 
A  burial-place.  A  kind  of  ecclesiastical 
heriot,  being  a  customary  gift  of  the  second 
best  living  animal  belonging  to  the  deceased, 
daimed  by  and  due  to  &e  minister  in  many 
parishes,  on  the  death  of  his  parishioners, 
whether  buried  in  the  church-yard  or  not 
These  mortuaries,  like  lay  heriots,  were  dri- 

ginaJly  voluntary  bequests  to  the  church  in 
eu  of  tithes  or  ecclesiastical  dues  neglected 
in  lifetime.  See  Sodlscot.  They  were  re- 
duced to  a  certain  amount  by  21  Hen.  YIII. 
c  6.  They  were  sometimes  payable  to  the 
lord.  Paroch.  Antiq.  470.  Toe  mortuary 
seems  to  have  been  carried  to  church  with 
the  corpse,  and  was  therefore  sometimes 
called  corpse-present  2  Bum,  Eccl.  Law, 
563.  Ancien  tfy,  a  parishioner  could  not  make 
a  valid  will  without  an  assignment  of  a  suf- 
ficient mortuary  or  gift  to  the  church.  2 
Sharswood,  Blackst.  Comm.  427. 

MORTUUM  VADIUM.    A  mortgage. 

MORTUXJS  (Lat).  Dead.  Ainsworth, 
Lex.  So  in  sheriff's  return  mariuus  est,  he 
m  dead.  O.  Bridgm.  469;  Brooke,  Abr. 
JUiorne  de  Brie/e,  pL  125 ;  19  Yiner,  Abr. 
Betum,  lib.  2,  pi.  12. 

MOTHER.  A  woman  who  has  borne  a 
child. 

3»  It  is  generally  the  duty  of  a  mother  to 
mpport  her  child,  when  she  is  left  a  widow, 
nnttl  he  becomes  of  age  or  is  able  to  main- 
tain himself,  8  Watts,  Penn.  366;  16  Mass. 
135 ;  3  N.  H.  29 ;  4  id,  95 ;  and  even  after 
he  becomes  of  age,  if  he  be  cbareeable  to  the 
poblic,  she  may,  perhaps  in  all  Uie  etates,  be 
eompelled,  when  she  has  sufficient  means,  to 
sapport  him.  But  when  the  child  has  pro- 
perty sufficient  for  his  support  she  is  not, 
even  during  his  minority,  ooliged  to  maintain 
him,  1  Brown,  Ch.  387;  2  Mass.  415 ;  4  id. 
97;  but  will  be  entitled  to  an  allowance  out 
of  the  income  of  his  estate,  and,  if  need  be, 
ovt  of  the  principal,  for  his  maintenance.  2 
Fla.  36;  2  Aik.  Ch.  447;  5  Yes.  Ch.  194;  7 
itl.  403;  3  Dutch.  N.  J.  388.  During  the 
life  of  the  fathor  she  is  not  bound  to  support 
her  child,  though  she  have  property  settled 
to  her  separate  use  and  the  father  be  desti- 


tute. 4  Clark  A  F.  Hou.  L.  323  ;  11  Bligh. 
K.  8.  62. 

8«  When  the  father  dies  without  leaving  a 
testamentary  e;uardian  at  common  law,  the 
mother  is  entiued  to  be  the  guardian  of  the 
person  and  estate  of  the  infant  until  he  ar- 
rives at  fourteen  years,  when  he  is  able  to 
choose  a  guardian.  Littleton,  { 123 ;  3  Coke, 
38;  Coke,  Litt  84  6;  2Atk.Ch.l4;  Comyns, 
Dig.  Feme  (B,  D,  £) ;  7  Yes.  Ch.  348.  See 
10  Mass.  135.  140;  2  id,  415;  Harp.  So.  C. 
9;  1  Root,  Conn.  487;  22  Barb.  N.Y.  178; 

2  Dutch.  N.  J.  388 ;  2  Green,  Ch.  N.  J.  221 ; 

3  Dev.  &  B.  No.  C.  325 ;  9  Ala.  197.  The 
right  of  the  widowed  mother  to  the  earnings 
and  services  of  her  minor  child  does  not  ap- 
pear to  have  been  precisely  determined ;  but 
it  is  by  no  means  so  absolute  as  that  of  the 
father.  31  Me.  240  ;  15  N.  H.  486 ;  4  Binn. 
Penn.  487 ;  3  Hill,  N.  Y.  400 ;  14  Ala.  123 ; 
15  Mass.  272;  16  id.  28 ;  Harp.  So.  C.  9. 

4*  In  Pennsylvania,  when  the  father  dies 
without  leaving  a'  testamentary  guardian, 
the  orphans'  court  will  appoint  a  guardian 
until  tne  infant  shall  attam  his  fourteenth 
year.  During  the  joint  lives  of  the  parentis, 
the  father  has  the  only  control  and  custody 
of  the  children,  except  when  in  special  caset*, 
as  when  they  are  or  tender  years,  or  wh«n 
the  habits  of  the  father  render  him  an  un- 
suitable guardian,  the  mother  is  allowed  to 
have  possession  of  them.  6  Rich.  £q.  So.  C. 
344 ;  1  P.  Browne,  Penn.  143 ;  3  Binn.  Penn. 
320;  2  Serg.  &  R.  Penn.  174 ;  13  Johns.  N.  Y. 
418;  2Phill.  786;  2  Coll.  661. 

ft.  The  mother  of  a  bastard  child,  as  natural 
guardian,  has  a  right  to  the  custody  and  con- 
trol of  such  child,  even  as  aniinst  the  putative 
father,  and  is  bound  to  roamtain  it  2  Mass. 
109 ;  12  id.  387,  433 ;  2  Johns.  N.  Y.  375 ;  15 
uf.208;  6  Serg.  <b  K  Penn.  255 ;  but  after  her 
death  the  court  will,  in  its  discretion,  deliver 
such  child  to  the  father  in  opposition  to  the 
claims  of  the  maternal  grandfather.  1  Ashm. 
Penn.  55 ;  Strange,  1162.    See  Bastard. 

MOTHBR-IN-XiAVT'.     The  mother  of 

one's  wife  or  of  one's  husband. 

MOTION.  In  Praotice.  An  application 
to  a  court  by  one  of  the  parties  in  a  cause,  or 
his  counsel,  in  order  to  obtain  some  rule  or 
order  of  court  which  he  thinks  becomes  ne- 
cessary in  the  progress  of  the  cause,  or  to  get 
relieved  in  a  summary  manner  from  some 
matter  which  would  work  inijustice. 

When  the  motion  is  made  on  some  matter 
of  fact,  it  must  be  supported  by  an  affidavit 
that  such  facts  are  true;  and  for  this  purpose 
the  party's  affidavit  will  be  received,  thcugh 
it  cannot  be  read  on  the  hearing.  1  Binn. 
Penn.  145;  2  Yeates,  Penn.  546.  See  3 
Blackstone,  Comm.  305 ;  2  Sellon,  Pract  356 ; 
15  Yiner,  Abr.  495;  Graham,  Pract  542; 
Smith,  Chanc.  Pract.  Index. 

MOTTVXL     The  inducement,  canse^  or 
reason  why  a  thing  is  done. 
See   Causi;    CoirsiniBATioir;    Mistaui; 

WiTNBSS. 
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MOURNINa.  The  apparel  irorn  at 
fuQeraU,  and  for  a  time  afterwards,  in  order 
to  manifest  grief  for  the  death  of  some  one, 
and  U)  honor  his  memory. 

The  expenses  paid  for  such  apparel. 

It  has  been  held,  in  England,  that  a  de- 
mand for  mourning  furnished  to  the  widow 
and  family  of  the  testator  is  not  a  funeral  ex- 
pense. 2  Carr.  &  P.  207.  See  14  Ves.  Ch. 
346 ;  1  Ves.  &  B.  Ch.  Ir.  364.  See  2  Bell, 
Comm.  156. 

MOVABLES.  Such  subj  ects  of  property 
as  attend  a  man's  person  wherever  ne  goes, 
in  contradistinction  to  things  immovable. 

*X.  Things  movable  by  their  nature  are 
such  as  may  be  carried  from  one  place  to  an- 
other, whether  they  move  themselves,  as 
cattle,  or  cannot  be  removed  without  an  extra- 
neous power,  as  inanimate  things.  So  in  the 
civil  law  mobilia;  but  this  term  did  not  pro- 
perly include  living  movables,  which  were 
termed  moventia,  Galvinus,  Lex.  But  these 
words,  mobilia  and  moventia,  are  also  used 
synonymously,  and  in  the  general  sense  of 
"movables."  Ibid.  Movables  are  further 
dTstinguished  into  such  as  are  in  possession, 
or  which  are  in  the  power  of  the  owner,  as 
a  horse  in  actual  use,  a  piece  of  furniture  in 
a  man's  own  house,  or  such  as  are  in  the 
possession  of  another,  and  can  only  be  re- 
covered by  action,  which  are  therefore  said 
to  be  in  action,  as  a  debt.  See  Personal 
Property  ;  Fonblanque,  Eq.  Index ;  Powell, 
Mortg.  Index ;  2  Sharswood,  Blackst.  Comm. 
384;  La.  Civ.  Code,  art.  464-472;  1  Bouvier, 
Inst,  n."  462 ;  2  Stephen,  Comm.  67 ;  Shep- 
pard,  Touchst.  447  ;  1  P.  Will.  Ch.  267. 

3.  In  a  will,  *' movables"  is  used  in  its 
largest  sense,  but  will  not  pass  growing  crop, 
nor  building-materialson  ground.  2  Williams, 
Exec.  1014;  3  A.  K.  Marsh.  Kv.  123;  1 
Yeates.  Penn.  101 ;  2  Dall.  Penn.  142. 

In  Scotch  Law.  Every  rieht  which  a 
man  can  hold  which  is  not  heritable :  opposed 
to  heritage.    Bell,  Diet. 

MULATTO.  A  person  born  of  one  white 
and  one  black  parent.  7  Mass.  88 ;  2  Bail. 
Sv).  O.  55o. 

MULCT.  A  fine  imposed  on  the  convic- 
tion of  an  offence. 

An  imposition  laid  on  phips  or  goods  by  a 
company  of  trade  for  the  maintenance  of  con- 
suls and  the  like.  It  is  obsolete  in  the  latter 
Bense,  and  but  seldom  used  in  the  former. 

MULIER.  Of  ancient  time,  mulier  was 
taken  tor  a  wife,  as  it  is  commonly  used  for 
a  woman,  and  sometimes  for  a  widow ;  but  it 
has  been  held  that  a  virgin  is  included  under 
the  name  mulier.  Coke,  Litt.  170,  243;  2 
Blackstone,  Comm.  248. 

Tbo  term  is  used  always  in  contradistinetion  to  a 
bastard,  muiier  being  always  legitimate.  Coke,  Litt. 
243,  and  seems  to  be  a  word  corrupted  from  vitliui-y 
or  the  Fronoh  tneiilenf,  signifying  lawful  issue  bom 
in  wedlock.  But  by  Glanville,  lawful  issue  are  eaid 
io  be  Hiu/ier,  not  from  «ii«/»V»r,  but  because  begotten 
i  mulieref  and  not  ex  eoncM&tnd,  for  he  oalls  suoh 
iMae  /iliot  muUtratat,  opposing  them  to  bastards. 


aianville,  lib.  7,  c.  1.  If  the  said  lands  "should, 
according  to  the  queen's  lawes,  descend  to  the  right 
heire^  then  in  right  it  ought  to  descend  to  him,  ns 
next  heire  being  mulierlie  borne,  and  the  other  not 
so  borne."    HoUnshed,  Chron.  of  Ireland,  an.  1568. 

HffULTIFARIOUBNEBS.     In  Bqoity 

Pleading.  The  demand  in  one  bill  of  several 
matters  of  a  distinct  and  independent  nature 
against  several  defendants.  Cooper,  £q. 
Plead.  182;  18  Ves.  Ch.  80;  2  Mas.  C.  C.  201 : 
4  Cow.  N.  Y.  682 ;  2  Gray,  Mass.  467. 

The  uniting  in  one  bill  against  a  single  de- 
fendant several  matters  perfectly  distinct  and 
unconnected.  This  latter  is  more  properly 
called  misjoinder,  which  title  see. 

The  subject  admits  of  no  general  rules,  but 
the  courts  seem  to  consider  the  circumstances 
of  each  case  with  reference  to  avoiding  on  one 
hand  a  multiplicity  of  suits,  and  on  the  other 
inconvenience  and  hardship  to  the  defendants 
from  being  obliged  to  answer  matters  with 
which  they  have,  in  great  part,  no  connec- 
tion, and  tbe  complication  and  confusion  of 
evidence.  1  Mylne  &  C.  Ch.  618 :  5  Sim.  Ch. 
288 ;  3  Stor.  C.  C.  25  ;  2  Gray.  Mass.  471 ; 
Story,  Eq.  Plead.  {{  274,  530.  It  is  to  be 
taken  advantage  of  by  demurrer,  2  Anstr. 
469,  or  by  plea  and  answer  previous  to  a 
hearine*.  Story,  Eq.  Plead.  530,  n.,  or  by  the 
court  of  its  own  accord  nt  any  time.  1  Mylne 
&  K.  546 ;  3  How.  412 ;  5  id.  127.  See.  gene- 
rally. Story,  Eq.  Plead.  |{  274-290,530-540; 
4  Bouvier,  Inst.  n.  4243. 

MULTIPLE  POINDING.  In  Scotch 
Law.  Double  distress:  a  name  given  to  an 
action  which  may  be  brought  by  a  person  in 
possession  of  goods  claimed  by  different  per- 
sons pretending  a  right  thereto,  calling  the 
claimants  and  all  others  to  settle  their  claims, 
so  that  the  party  who  sues  may  be  liable  only 
**  in  once  and  single  payment."  Bell,  Dioi.; 
2  Bell,  Comm.  299;  Stair,  Inst.  3.  1.  39. 

MULTITUDB.  The  meaning  of  this  word 
is  ^ot  very  certain.  By  some  it  is  said  that 
to  make  a  multitude  there  must  be  ten  per- 
sons at  least,  while  others  contend  that  the 
law  has  not  fixed  any  number.  Coke,  Litt. 
257. 

BCULTURB.     In   Scotch  Law.     The 

quantity  of  grain  or  meal  payable  to  the  pro- 
prietor of  the  mill,  or  to  the  multurer,  his 
tacksman,  for  manufacturing  the  coma. 
Erskine,  Inst.  2.  9.  19. 

BfUNERA.  The  name  given  to  grants 
made  in  tbe  early  feudal  ages,  which  were 
merely  tenancies  at  will  or  during  the  plea- 
sure of  the  grantor.  Balrymple,  Feud.  198, 
199 ;  Wright,  Ten.  19. 

MUNICEPS  (Lat.  from  munus,  office, 
and  capere,  to  take).  In  Roman  Law.  Eli- 
gible to  office. 

A  freeman  bom  in  a  municipality  or  town 
other  than  Rome,  who  had  come  to  Kome,  and 
though  a  Roman  citizen,  vet  was  looked  down 
upon  as  a  provincial,  and  not  allowed  to  hold 
the  higher  offices  (dignitaies.) 

The  inhabitants  of  a  municipality  entitled 
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to  hold  municipal  offices.  Yoc.  Jur.  Utr. ; 
Calyinus,  Lex. 

MUNICIPAXa.  Strictly,  this  word  ap- 
plies) only  to  what  belongs  to  a  city. 

Among  the  Romans^  cities  were  c&lled  mitnieipia: 
these  cities  voluntarily  Joined  the  Roman  republic 
in  relation  to  their  soyereignty  only,  retaining  their 
law9,  their  liberties,  and  their  magistrates,  who 
were  thence  called  municipal  tnagitfratet.  With  us 
this  word  has  a  more  extensive  meaning :  for  ex- 
ample, we  call  municipal  law  not  the  law  of  a  city 
only,  but  the  law  of  the  state.  1  Blackstone,  Comm. 
Municipal  is  used  in  contradistinction  to  interna- 
tional :  thus,  we  say,  an  oflfeuce  against  the  law  of 
nations  is  an  international  offence,  but  one  com- 
mitted against  a  particular  state  or  separate  com- 
munity is  a  municipal  offence. 

MUNICIPAL    CORPORATION.      A 

public  corporation,  created  by  government 
for  political  purposes,  and  having  subordinate 
and  local  powers  of  legislation :  e.g,  a  county, 
town,  city,  etc.  2  Kent,  Comm.  275 ;  Angell 
k  A.  Corp.  9,  29 ;  1  Baldw.  C.  C.  222.  An 
incorporation  of  persons,  inhabitants  of  a  par- 
ticular place,  or  connected  with  a  particular 
district,  enabling  them  to  conduct  its  local 
civil  government.    Glover,  Mun.  Corp.  I. 

MUNICIPAL  LA'W.  In  contradistinc- 
tioQ  to  international  law,  is  the  system  of  law 
proper  to  any  single  nation  or  state.  It  is 
the  rule  or  law  by  which  a  particular  district, 
coDununity,  or  nation  is  governed.  1  Black- 
stone,  Comm.  44. 

Municipal  law  contrasts  with  international  law, 
in  that  it  is  a  system  of  law  proper  to  a  single  na- 
tion, state,  or  community.  See  Municipal  Law.  In 
any  one  state  the  municipal  law  of  another  state  is 
foreign  law.  See  Forbiox  Law.  A  conflict  of 
laws  arises  where  a  case  arising  in  one  state  involves 
foreign  persons  or. interests,  and  the  foreign  and 
the  domestic  law  do  not  agree  as  to  the  proper  rule 
to  be  applied.     See  Conflict  of  Laws. 

The  various  provinces  of  municipal  law  are 
characterized  according  to  the  subjects  with 
which  they  respectively  treat :  as,  crimiiud  or 
penal  law,  civil  law,  milUart/  law,  and  the 
like.  Constitutional  law,  commercial  law, 
parliamentary  law,  and  the  like,  are  depart- 
ments of  the  general  province  of  civil  law,  as 
distinguished  from  criminal  and  military  law. 

BfUNICIP ALIT Y.  The  body  of  officers, 
take^  collectively,  belonging  to  a  city,  who 
are  appointed  to  manage  its  affairs  and  de- 
fend its  interests. 

MUNIMENTS.  The  instruments  of 
writing  and  written  evidences  which  the 
owner  of  lands,  possessions,  or  inheritances 
has,  by  which  he  is  enabled  to  defend  the 
title  of  hi»  estate.  Termes  de  la  Lev  :  Coke 
3d  Inst.  170.  ^  ' 

MUNTTS.  A  gift ;  an  office ;  a  benefice, 
or  feud.  A  gladiatorial  show  or  spectacle. 
€alvinu9,  Lex. ;  DuCange. 

MURAGB.  A  toll  formerly  levied  in 
England  for  repairing  or  building  public 
walls. 

MURAL  MONtTMBNTS.  Monuments 
made  in  walls. 


Owing  to  the  difficulty  or  impossibility  of 
removing  them,  secondary  evidence  may  be 
given  of  inscriptions  on  walls,  fixed  tables, 
gravestones,  and  the  like.    2  Stark.  274. 

MURDER.    In  Criminal  Law.     The 

willul  killing  of  any  subject  whatever,  with 
malice  aforethought,  whether  the  person  slain 
shall  be  an  Englishman  or  a  foreigner.  Haw- 
kins, PI.  Cr.  b.  1,  c.  13,  s.  3.  Russell  says, 
the  killing  of  any  person  under  the  king's 
peace,  with  malice  prepense  or  aforethought, 
either  express  or  implied  by  law.  1  Russell, 
Crimes,  421 ;  6  Cush.  Mass.  304.  When  a 
person  of  sound  mind  and  discretion  unlaw- 
fully killeth  anjr  reasonable  creature  in  being, 
and  under  the  king's  peace,  with  malice  afore- 
thought, either  express  or  implied.  Coke,  3d 
Inst.  47. 

This  latter  definitio|i,  which  has  been  adopted 
by  Blackstone,  4  Comm.  195 ;  Chitty,  2  Crim.  Law, 
724,  and  others,  has  been  severely  criticized.  What, 
it  has  been  asked,  are  •ound  memory  and  nnder- 
•taudinyf  What  has  soundness  of  memory  to  do 
with  the  act?  be  it  ever  so  imperfect,  how  does  it 
affect  the  guilt  ?  If  discretion  is  necessary,  can  the 
crime  ever  be  committed  ?  for  is  it  not  the  highest 
indiscretion  in  a  man  to  take  the  life  of  another, 
and  thereby  expose  his  own  ?  If  the  person  killed 
be  an  idiot  or  a  new-born  infant,  is  he  a  reasonable 
creature?  Who  is  in  the  king's  peaoe?  What  is 
malice  afterthought?  Can  there  be  any  malioe 
aforethought?  Livingston,  Pen.  Law,  186.  It  is, 
however,  apparent  (hat  some  of  the  criticisms  are 
merely  verbal,  and  others  are  answered  by  the  con- 
struction given  in  the  various  cases  to  the  require- 
ments of  the  definition.  Sec,  especially,  5  Cush. 
Mass.  304. 

2.  According  to  Coke's  definition,  there 
must  be,  first,  sound  mind  and  memory  in 
the  agent.  By  this  is  understood  there  must 
be  a  will  and  legal  discretion.  Second,  an 
actual  killing;  but  it  is  not  necessary  that  it 
should  be  caused  by  direct  violence :  it  is  suf- 
ficient if  the  acts  done  apparently  endanger 
life,  and  eventually  prove  fatal.  Hawkins, 
PI.  Cr.  b.  1,  c.  31,  s.  4;  1  Hale,  PI.  Cr.  431 ; 
1  Ashm.  Penn.  289 ;  9  Carr.  &  P.  366 ;  2 
Palm.  645.  Third,  the  party  killed  must 
have  been  a  reasonable  being,  alive  and  in 
the  king's  peace.  To  constitute  a  birth,  so 
as  to  make  the  killing  of  a  child  murder,  the 
whole  body  must  be  detached  from  that  of 
the  mother ;  but  if  it  has  come  wholly  forth, 
but  is  still  connected  by  the  umbilical  cord, 
such  killing  will  be  murder.  2  Bouvier,  Inst, 
n.  1722,  note.  Foeticide  would  not  be  such  a 
killing:  he  must  have  been  in  rerum  naiurd, 
Fou?^th,  malice,  either  express  or  implied.  It 
is  this  circumstance  which  distinguishes  mur- 
der from  every  description  of  homicide.  See 
Mauce. 

8«  In  some  of  the  states,  by  legislative  en- 
actments, murder  has  been  divided  into  de- 
grees. In  Pennsylvania,  the  act  of  April  22, 
1794,  3  Smith,  Laws,  186,  makes  "all  murder 
which  shall  be  perpetrated  by  means  of  poi- 
son, or  by  Wing  in  wait,  or  by  any  other  kind 
of  wilful,  deliberate,  and  premeditated  kill- 
ing, or  which  shall  be  committed  in  the  per- 
petration or  attempt  to  perpetrate  any  arson. 
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rape,  robbery,  or  burglary,  Bball  be  deemed 
mttrder  of  the  first  desree;  and  all  other 
kinds  of  murder  shall  be  deemed  murder  of 
the  second  degree ;  and  the  jury  before  whom 
any  person  indicted  for  murder  shall  be  tried 
ehalC  if  they  find  the  person  guilty  thereof, 
ascertain  in  their  verdict  whetner  it  be  mur- 
der of  the  first  or  second  degree ;  but  if  such 
person  shall  be  oonyicted  by  confession,  the 
court  shall  proceed,  by  examination  of  wit- 
nesses, to  determine  the  degree  of  the  crime, 
and  give  sentence  accordingly."  Many  deci- 
sions have  been  made  under  this  act,  to  which 
the  reader  is  referred.  See  Wharton,  Cirim. 
Law. 

Similar  enactments  have  been  made  in 
Massachusetts,  Tennessee,  and  Virginia.  3  i 
Terg.  Tenn.  283 ;  5  id,  340 ;  6  Rand.  Ya.  721.  I 
See,  generally,  Bishop,  Gabbett,  Russell, 
Wharton,  Grim.  Law ;  Roscoe,  Grim.  £v. ; 
Archbold,  Grim.  Pract. ;  Hawkins,  Hale,  Pleas 
of  the  Grown. 

In  Pleading.  In  an  indictment  for  mur- 
der, it  must  be  charged  that  the  prisoner 
*'did  kill  and  murder'' the  deceased ;  and  un- 
less the  word  murder  be  introduced  into  the 
charge,  the  indictment  will  be  taken  to  charge 
manslaughter  only.  Foster,  Grim.  Law»  424 ; 
Yelv.  m ;  1  Ghitty,  Grim.  Law,  *243,  and 
the  authorities  and  cases  there  cited. 

MURDRtTM.  In  Old  Bngliah  Law. 
During  the  times  of  the  Danes,  and  after- 
wards till  the  reign  of  Edward  UI.,  mur- 
drum was  the  kilan^  of  a  man  in  a  secret 
manner;  and  in  that  it  differed  from  simple 
homicide. 

When  a  man  was  thas  killed,  and  he  was  un- 
known, by  the  lawi  of  Canute  he  was  presnmed  to 
be  a  Dane,  and  the  vill  wa«  compelled  to  paj  forty 
marks  for  hu  death.  After  the  conquest,  a  aimilar 
law  wai  made  in  favor  of  Frenchmen,  which  was 
abolished  by  3  Edw.  III. 

The  fine  formerly  imposed  in  England  upon 
a  person  who  had  committed  homicide  per  in- 
foriunium  or  »€  dejendendo,  Prin.  Pen.  Law, 
219,  note  r. 

MUSICAL  COMPOSITION.  The  act 
of  congress  of  February  3,  1831,  authorixes 
the  granting  of  a  copyright  for  a  musical 
composition.  A  question  was  formerly  agi- 
tatea  whether  a  composition  published  an  a 
Hnglt  Mheet  of  paper  was  to  be  considered  a 
book ;  and  it  was  decided  in  the  affirmatiye. 
2  Campb.  28,  n. ;  11  East,  244.     See  Corr- 

aiQHT. 

TO  MUSTBR.  To  collect  together  and  ex- 
hibit soldiers  and  their  arms.  To  employ  re- 
cruits, and  put  their  names  down  in  a  book  to 
enrol  them. 

MUSTSR-ROLL.  A  written  document 
containing  the  namea,  ages,  quality,  place  of 
residence,  and,  aboye  all,  place  of  birth,  of 
eyery  person  of  the  ship's  company.  It  is 
of  great  use  in  ascertaining  the  ship's  neu- 
irauty.  Marshall,  Ins.  b.  1,  c.  9,  s.  6,  p.  407 ; 
Jacobson,  Sea  Laws,  161 ;  2  Wash.  C.  C.  201. 

IftrSTIRO.  A  name  gjyen  to  the  issue 
of  an  Indian  and  a  negro.    PudL  So.  C.  174. 


MUTATION.  In  French  Law.  Thi« 
term  is  synonymous  with  change,  and  is  par« 
ticularly  applied  to  designate  the  change 
which  takes  place  in  the  property  of  a  thing 
in  its  transmission  from  one  person  to  an- 
other. Permutation  therefore  happens  when 
the  owner  of  the  thing  sells,  excbanges,  or 
friyes  it.  It  is  nearly  synonymous  with  trana* 
fer.    Merlin,  R6peit.  ^       ^ 

MUTATION  OF  LIBBL.  InPraotloa* 

An  amendment  allowed  to  a  libel,  by  which 
there  is  an  alteration  of  the  substance  of  the 
libel,  as  by  propounding  a  new  cause  of  ac- 
tion, or  asking  one  thing  instead  of  another. 
Bunlap,  Adm.  Pr.  213 ;  Law,  Eccl.  Law,  165- 
167 ;  1  Paine,  C.  C.  435 ;  1  GaU.  C.  C.  123 ; 
1  Wheat  261. 

BnrTATI8BCXrTANDIS(Lat.j.  Thene* 
cessary  changes.  This  is  a  phrase  of  frequent 
practical  occurrence,  meaning  that  matters 
or  things  are  generally  the  same,  but  to  be 
altered  when  necessary,  as  to  names,  offices^ 
and  the  like. 

MUTB  (muius).  When  a  prisoner  upon 
his  arraignment  totally  refuses  to  answer,  in* 
sists  upon  mere  friyolous  pretences,  or  refuses 
to  put  nimself  upon  the  country,  after  plead- 
ing not  guilty,  he  is  said  to  stand  mute. 

In  the  case  of  the  United  States  vs,  Ilaro 
et  al..  Circuit  Court,  Maryland  Dist.  May 
sess.  1818,  the  priK>ner  standing  mute  was 
considered  as  if  he  had  pleaded  not  guilty. 
The  act  of  coneress  of  March  3, 1825,  3  Story, 
U.  S.  Laws,  2002,  hss  since  proyided  as  fol- 
lows :  {  14,  That  if  any  person,  upon  his  or 
her  arraignment  upon  any  indictment  before 
any  court  of  the  United  States  for  any  offence 
not  capUal,  shall  stand  mute,  or  will  not  an- 
swer or  plead  to  such  indictment,  the  court 
shall,  notwithstanding,  proceed  to  the  trial  of 
the  person  so  standing  mute,  or  refusing  to 
answer  or  plead,  as  if  be  or  she  had  pleMed 
not  guilty,  and,  upon  a  yerdict  being  returned 
by  tne  jury,  may  proceed  to  render  judgment 
accordingly.  A  similar  proyision  is  to  be 
found  in  the  laws  of  Pennsylyania  and  New 
York.    2  Rey.  Stat.  730. 

In  former  times,  in  England,the  terrible  pun- 
ishment or  sentence  of  penance  or  peine  (pro- 
bably a  corrupted  abbreviation  ofprisone)yari 
et  dure  was  inflicted  where  a  prisoner  would 
not  plead,  and  stood  obstinately  mute.  This 
judgment  of  penance  for  standing  mute  was 
as  follows :  that  the  prisoner  be  remanded  to 
the  prison  from  whence  he  came,  and  put 
into  a  low,  dark  chamber,  and  there  be  laid 
on  his  back,  on  the  bare  floor,  naked, — ^unlesa 
where  decency  forbids ;  that  there  be  placed 
upon  his  body  as  great  a  weieht  of  iron  as  ha 
could  bear ;  and,  more,  that  he  haye  no  sua* 
tenance,  saye  only  on  the  first  day  three  mor- 
sels of  the  worst  bread,  and  on  the  second 
day  three  draughts  of  standing  water  that 
should  be  nearest  to  the  prison-door ;  and  in 
this  situation  this  should  be  alternately  hit 
daily  diet  till  he  died  or  (aa  anciently  the 
judgment  ran)  till  he  answered.     Britloii» 
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c.  4,  22 ;  Fleta,  lib.  1,  c.  34,  2  33.    See  Pums 
Forts  it  Durs. 

MUTILATION.  In  Criminal  Law. 
The  depriving  a  mao  of  the  use  ot  any  of 
those  limbs  which  may  be  useful  to  him  in 
fieht,  the  loss  of  which  amounts  to  mayhem, 
1  Blackstone,  Oomm.  130« 

MUTINT.  In  Criminal  Law.  The 
unlawful  resistance  of  a  superior  officer,  or 
the  raising  of  commotions  and  disturbances 
oa  board  of  a  ship  against  the  authority  of 
its  commander,  or  in  the  army  in  opposition 
to  the  authority  of  the  officers ;  a  sedition ;  a 
revolt 

3*  By  the  act  for  establishing  rules  and 
articles  for  the  government  of  the  armies  of 
the  United  States,  it  is  enacted  as  follows: 
Article  7.  Any  officer  or  soldier,  who  shall 
begin,  excite,  or  eause,  or  join  in,  any  mutiny 
or  sedition  in  any  troop  or  company  in  the 
service  of  the  United  States,  or  in  any  party, 
poet»  detachment,  or  guard,  shall  suffer  death, 
or  such  other  punishment  as  by  a  court-mar- 
tial shall  be  inflicted.  Article  8.  Any  officer, 
non-commissioned  officer,  or  soldier  who,  being 
present  at  any  mutiny  or  sedition,  does  not 
use  his  utmost  endeavors  to  suppress  the 
same,  or,  coming  to  the  knowledge  of  any  in- 
tended mutiny,  does  not  without  delay  give 
information  thereof  io  his  commanding  officer, 
shall  be  punished  by  the  sentence  of  a  court- 
martial,  with  death,  or  otherwise,  according 
to  the  nature  of  his  offence. 

8.  And  by  the  act  for  the  better  govern- 
ment of  the  navy  of  the  United  States,  it  is 
enacted  as  follows :  Article  13.  If  any  per- 
son in  the  navy  shall  make  or  attempt  to 
make  ^tny  mutinous  assembly,  he  shall,  on 
oonviction  thereof  by  a  court-martial,  suffer 
death ;  and  if  any  person  as  aforesaid  shall 
utter  any  seditious  or  mutinous  words,  or 
shall  conceal  or  connive  at  any  mutinous  or 
seditious  practices,  or  shall  treat  with  con- 
tempt his  superior,  being  in  the  execution  of 
his  office,  or,  being  witness  to  any  mutiny  or 
sedition,  shall  not  do  his  utmost  to  suppress 
it,  he  shall  be  punished  at  the  discretion  of  a 
court-martial.  See  2  Strange,  1264 ;  2  U.  S. 
Stat  at  Large,  359. 

4«  Mutiny,  revolt,  and  the  endeavor  to 
make  a  revolt  or  mutiny,  on  board  merchant- 
vessels,  are  made  criminal,  and  the  punish- 
ment provided  for,  by  sec.  8,  Act  of  30  April, 
1790,  1  U.  S.  Stat  at  Large,  113,  and  the  1st 
k  2d  sections  of  the  Act  of  3d  March,  1835. 
4«2.775;  2 Curt.  C.C.  Rep.  225;  IWoodb.^ 
M.  C.  C.  306 ;  2  Sumn.  C.  C.  582. 

MUTINTACT.  In  XlngUsh  Law.  A 
statute,  annually  passed,  to  punish  mutiny 
and  desertion,  and  for  the  better  payment  of 
tha  awiy  and  their  quarten*    It  was  first 


passed  12th  of  April,  1689.  See  22  Vict  co. 
4, 5.  The  passage  of  this  bill  is  the  only  pro- 
vision for  the  payment  of  the  army,  ana.  Tike 
our  appropriation  bills,  it  must  be  passed  or 
the  wheels  of  government  will  be  stopped. 
There  is  a  similar  act  with  regard  to  the 
navy.  1  Sharswood,  Blackst  Comm.  416, 
417,  n. 

MtTTUAL  CREDITS.  Credits  given  bj 
two  persons  mutually,  i.e.  each  giving  credit 
to  the  other.  It  is  a  more  extensive  phrase 
than  mutual  debts.  Thus,  the  sum  credited 
by  one  may  be  due  at  once,  that  by  the  other 
payable  in  ftUuro :  yet  the  credits  are  mutual, 
though  the  transaction  would  not  come  within 
the  meanine  of  mutual  debts.  1  Atk.  Ch.  230 ; 
7  Term,  37o.  And  it  is  not  necessary  that 
there  should  be  intent  to  trust  each  other: 
thus,  where  an  acceptance  of  A  cnme  into 
hands  of  B,  who  bought  floods  of  A,  not 
knowing  the  acceptance  to  oe  in  B's  hands, 
it  was  held  a  mutual  credit.  3  Term,  507,  n. ; 
4  id,  211 ;  3  Ves.  Ch.  65 ;  8  Taunt  156,499: 

1  Itolt  408;  2  Smith,  Lead.  Cas.  179;  2o 
Barb.  N.  Y.  310 ;  4  Gray,  Mass.  284. 

MUTUAL  PROMI8B8.  Promises 
simultaneously  made  by  two  parties  to  each 
other,  each  promise  being  the  eonFideration 
of  the  other.  Hob.  88 ;  14  Mees.  &  W.  £xch» 
855 ;  Addison,  Contr.  22.  If  one  of  the 
promises  be  voidable,  it  will  yet  be  good  con* 
sideration,  but  not  if  void.  Story,  Contr.  ( 
81 ;  2  Stephen,  Comm.  114. 

MUTUALITT.  Reciprocity ;  an  acting 
in  return.  Webster,  Diet ;  Addison,  Contr« 
022. 

MUTUART.  A  person  who  borrows 
personal  chattels  to  be  consumed  bT  him  and 
returned  to  the  lender  in  kind ;  the  person 
who  receives  the  benefit  arisine  from  the 
contract  of  mutuum.     Story,  Baum.  {  47. 

MUTUUM.  A  loan  of  personal  chattel! 
to  be  consumed  by  the  borrower  and  to  be 
returned  to  the  lender  in  kind  and  quantity  s 
as,  a  loan  of  corn,  wine,  or  money  which  ^ra 
to  be  used  or  consumed,  and  are  to  be  replaced 
by  other  corn,  wine,  or  money.    Story,  IBailm. 

2  228.    See  Loam  for  Uss. 

BftTBTBRT  (said  to  be  derived  from  the 
French  viestier-t  now  written  m^'er,  a  trade)^ 
A  trade,  art,  or  occupation.  Coke,  2d  Inst 
068. 

Masters  frequently  bind  themselves  in  the 
indentures  with  their  apprentices  to  teach 
them  their  art,  trade,  and  myMery.  See 
Hawkins,  PI.  Cr.  o.  23,  s.  11. 

BTr  STIC  TBBTAMBNT.  A  will  under 
seal.    La.  Civ.  Code,  art  1567 ;  5  Mart  La 
182;  5  La.  396;  lOtd.328;  Id  ik2.  8& 
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KAIL.  A  measare  of  length,  equal  to 
two  inches  and  a  quarter.    See  Mkasurx. 

NAKBD.  This  word  is  used  in  a  metsr 
phorical  sense  to  denote  that  a  thin^  is  not 
complete,  and  for  want  of  some  quality  it  is 
either  without  power  or  it  possesses  a  limited 
power.  A  naked  contract  is  one  made  with- 
out consideration,  and  for  that  reason  it  is 
void ;  a  naked  authority  is  one  ftiven  without 
any  right  in  the  ajgent,  and  wholly  for  the 
benefit  of  the  principal.  2  Boavier,  Inst.  n. 
1302.    See  Nudum  Pactuk. 

NAME.  One  or  more  words  used  to  dis- 
tinguish a  particular  individual:  as,  Socrates, 
Benjamin  Franklin. 

3.  Names  are  Christian,  as  Benjamin,  or 
surnames,  as  Franklin.  One  Christian  name 
only  is  recognized  in  law,  1  Ld.  Ravm.  562 ; 
Bacon,  Abr.  Misnomer  (A) ;  though  two  or 
more  names  usually  kept  separate,  as  John 
and  Peter,  may  undoubtedly  be  compounded, 
BO  as  to  form  in  contemplation  of  law  but 
one.  5  Term,  195.  A  letter  put  between  the 
Christian  and  surname  as  an  abbreviation  of 
a  part  of  the  Christian  name,  as  John  B.  Peter- 
son, is  no  part  of  either.  4  Watts,  Perm. 
329;  5  Johns.  N.  Y.  84  ;  14  Pet.  322  ;  3  id. 
7 ;  2  Cow.  N.  Y.  403  ;  17  Ala.  n.  s.  179 ;  10 
Miss.  391 ;  Coke,  Litt.  3  a;  1  Ld.  Raym. 
662;  Viner,  Abr.  Misnomer  (C  6,  pi.  5,  6) ; 
Comyns,  Dig.  Indictment  (G  1,  note  u) ; 
Willes,  654 ;  Bacon,  Abr.  Misnomer  and  Addi- 
tion; 3  Chitty,  Pract.  164,  173.  But  see  7 
Watts  &  S.  Penn.  406 ;  19  Ohio,  423;  1  Swan, 
Tenn.  162.  As  to  the  use  of  junior  and 
senior^  see  1  Pick.  Mass.  388 ;  2  Caines,  N. 
Y.  165 ;  9  N.  H.  519 ;  22  Me.  171 ;  8  Conn. 
280. 

8«  In  general,  a  corporation  must  contract 
and  sue,  and  be  sued,  by  its  corporate  name. 
8  Johns.  N.  Y.  295 ;  14  id,  238 ;  19  id.  300  ; 
4  Rand.  Va.  359.  Yet  a  slight  alteration  in 
stating  the  name  is  unimportant  if  there  be 
no  possibility  of  mistaking  the  identity  of  the 
corporation  suing.  12  La.  444.  See  20  Me. 
41 ;  2  Va.  Cas.  362 ;  16  Mass.  141 ;  12  Serg. 
&  R.  Penn.  389. 

The  real  name  of  a  party  to  be  arrested 
must  be  inserted  in  the  warrant,  if  known,  8 
Fast,  328 ;  6  Cow.  N.  Y.  456 ;  9  Wend.  N.  Y. 
c20 ;  if  unknown,  some  description  must  be 
given,  1  Chitty,  Crim.  Law,  39,  40,  with  the 
reason  for  the  omission.    1  Mood.  &  M.  281. 

4*  As  to  mistakes  in  devises,  see  Legacy. 
As  to  the  use  of  names  having  the  same 
sound,  see  Idem  Sokans.  As  to  the  effect 
of  using  a  name  having  the  same  derivation, 
see  2  RoUe,  Abr.  135 ;  1  Wash.  C.  C.  285. 
As  to  the  effect  of  a  change  of  name,  see  1 
Roper,  Leg.  102 ;  3  Maule  &  S.  453 ;  10  Mass. 
78. 

When  a  person  uses  a  name  in  making  a 


contract  under  seal,  he  will  not  be  permitted 
to  say  that  it  is  not  his  name :  as,  if  he  sign 
and  seal  a  bond  "  A  and  B"  (being  his  own 
and  his  partner's  name),  ana  he  had  no  au- 
thority from  his  partner  to  make  such  a  deed, 
he  cannot  deny  tnat  his  name  is  A  and  B.  1 
T.  Raym.  2 ;  1  Salk.  214.  And  if  a  man 
describes  himself  in  the  body  of  a  deed  by 
the  name  of  James,  and  signs  it  John,  he 
cannot,  on  being  sued  by  the  latter  name, 
plead  that  his  name  is  James.  3  Taunt.  505 ; 
Croke  Elis.  897,  n.  a.  See  3  Perr.  t  D.  271 ; 
11  Ad.  &  £.  594. 

NAMIUM.  An  old  word  which  signifies 
the  taking  or  distraining  another  person's 
movable  goods.  Coke,  2d  Inst.  140 ;  d  Black- 
stone,  Comm.  149.  A  distress.  Dalrymple, 
Feud.  Pr.  113. 

NARR  (an  abbreviation  of  the  word  nar- 
ratio),    A  aeclaration  in  a  cause. 

NARRATOR.  A  pleader  who  draws 
narrs.  Serviens  narrator,  a  seijeant-at-law. 
Fleta,  1.  2,  c.  37.    Obsolete. 

NARROW  SEAS.    In  BngUah  Law. 

Those  seas  which  adjoin  the  coast  of  £ng^ 
land.    Bacon,  Abr.  Prerogative  (B  3). 

NATALE.  The  state  or  condition  of  a 
man  acquired  by  birth. 

NATION.  An  independent  body  politic 
A  society  of  men  united  together  ror  the 
purpose  of  promoting  their  mutual  safety  and 
advantage  oy  the  joint  efforto  of  their  com- 
bined strength. 

But  eyery  combination  of  men  who  f^ovem  them- 
selves independently  of  all  others  wiU  not  be  con- 
sidered a  nation :  a  bodj  of  pirates,  for  exampleiy 
who  govern  themselves,  are  not  a  nation.  To  con- 
stitute a  nation,  another  ingredient  is  required. 
The  body  thus  formed  must  respect  other  nations 
in  general,  and  each  of  their  members  in  particu- 
lar. Such  a  society  has  her  affairs  and  Ler  inte- 
rests; she  deliberates  and  takes  resolutions  in 
common, — thus  becoming  a  moral  person,  whc 
possesses  an  understanding  and  will  peculiar  to 
herself,  and  is  susceptible  of  obligations  and  rights. 
Vattel,  Prelim.  {^  1,  2 ;  5  Pet.  62. 

It  belongs  to  the  government  to  declare 
whether  they  will  consider  a  colony  which 
has  thrown  off  the  yoke  of  the  mother-country 
as  an  independent  state  ;  and  until  the  gov- 
ernment have  decided  on  the  question,  courte 
of  justice  are  bound  to  consioer  the  ancient 
state  of  things  as  remaining  unchanged.  1 
Johns.  Ch.  N.  Y.  643 ;  13  Johns.  N.  Y.  141, 
561.    See  5  Pet.  1 ;  1  Kent,  Comm.  21. 

NATIONAL  DOMAIN.  See  Publig 
Domain. 

NATIONALIT7.  Character,  status,  or 
condition  with  reference  to  the  rights  and 
duties  of  a  person  as  a  member  of  some  one 
state  or  nation  rather  than  another. 

The  term  is  in  frequent  use  with  regard  to 
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phips.  See,  generally,  Citizen;  Denizen; 
DoMiciL ;  Naturalization. 

NATIVE,    NATIVE    CITIZEN.       A 

natural-born  subject  1  Sharswood,  Blaokst. 
Comm.  366.  A  person  born  witbin  the  juris- 
diction of  the  United  States,  whether  after 
declaration  of  independence  or  before,  if  he 
did  not  withdraw  before  the  adoption  of  the 
constitution;  or  the  child  of  a  citizen  bom 
abroad,  if  his  parents  have  ever  resided  here; 
or  the  child  of  an  alien  born  abrdad,  if  he 
be  in  the  country  at  the  time  his  father  is 
naturalized.  8  Paige,  Ch.  N.  Y.  433:  Act 
of  Congr.  of  Feb.  10,  1855 ;  2  Kent,  Cfomm. 
9th  ed.  38  a  seq. 

NATURAL  AFFECTION.  The  affec- 
tion which  a  husband,  a  father,  a  brother,  or 
other  near  relative  naturally  feels  towards 
those  who  are  so  nearly  allied  to  him,  some- 
times supplies  the  place  of  a  valuable  con- 
sideration in  contracts;  and  natural  affec- 
tion is  a  good  consideration  in  a  deed.  See 
Bakoain  and  Sale;  Covenant  to  Stand 
Seized. 

NATURAL  CHILDREN.  Bastards; 
children  bom  out  of  lawful  wedlock. 

In  Civil  Law.  Children  br  procreation,  as 
distinguished  from  children  by  adoption. 

In  Louisiana.  Illegitimate  children  who 
have  been  adopted  by  the  father.  La.  Civ. 
Code,  art.  220. 

NATURAL  DAT.  That  snace  of  time 
included  between  the  rising  and  tiie  setting 
of  the  sun.    See  Day. 

NATURAL  EQUIT7.  That  which  is 
founded  in  natural  justice,  in  honesty  and 
right,  and  which  arises  ex  asquo  et  bono. 

It  oorrespondi  preoiMly  with  the  definition  of 
jvftioe  or  natanl  law,  which  is  a  oonstant  and  per- 
petual will  to  giva  to  every  man  what  ia  bis.  This 
kind  of  equity  embraces  so  wide  a  range  that  hnman 
tribunals  nave  never  attempted  to  enforce  it.  Every 
code  of  laws  has  left  many  matters  of  natural  jus- 
tice or  equity  wholly  unprovided  for,  from  the  diffi- 
oulty  of  framing  general  rules  to  meet  them,  from 
the  almost  impossibility  of  enforcing  them,  and 
f^om  the  doubtful  nature  of  the  policy  uf  attempting 
to  give  a  legal  sanction  to  duties  of  imperfect  obli- 
gation, such  as  charity,  gratitude,  or  kindness.  4 
Bouvier,  last.  n.  3720. 

NATURAL  FOOL.  An  idiot;  one  bom 
without  the  reasoning  powers  or  a  capacity 
to  acquire  them. 

NATURAL  FRUITS.  The  natural 
production  of  trees,  bushes,  and  other  plants, 
ibr  the  use  of  men  and  animals,  and  &r  the 
leproduction  of  such  trees,  bushes,  or  plants. 

This  expression  is  used  In  eontradtstinction  to 
■rtiflolal  or  figuratife  fruits:  for  example,  apples, 
peaches,  and  pears  are  natural  fhiits ;  interest  is 
the  fVnit  of  money,  and  this  is  artificial. 

NATURAL  LAW.  The  law  of  nature. 
The  divine  will,  or  the  dictate  of  right  reason, 
showing  the  moral  deformity  or  moral  neces- 
•itr  there  is  in  any  act,  according  to  its  suit- 
ableness or  un suitableness  to  a  reasonable  na- 
ture.   Sometimen  used  of  the  law  of  humazv 


reason,  in  contradistinction  to  the  revealed 
law,  and  sometimes  of  both,  in  oontradistino* 
tion  to  positive  law. 

They  are  independent  of  any  artificial  connec- 
tions, and  differ  from  mere  presumptions  of  law  in 
this  essential  respect,  that  the  latter  depend  on  and 
are  a  branch  of  the  particular  system  of  jurispru- 
dence to  which  they  belong;  but  mere  natural  pre- 
siimptiona  are  derived  wholly  by  means  of  the 
common  experience  of  mankind,  without  the  aid  or 
control  of  any  particular  rule  of  law,  but  simply 
from  the  course  of  nature  and  the  habits  of  society. 
These  presumptions  fall  within  the  exclusive  pro* 
vince  of  the  jury,  who  are  to  pass  upon  the  facts. 
3  Bouvier,  Inst.  n.  3004;  Greenleaf,  Ev.  ^  44. 

NATURAL  OBLIGATION.  Onewhich 
in  honor  and  conscience  binds  the  person  who 
has  contracted  it,  biit  which  cannot  be  en- 
forced in  a  court  of  justice.  Pothier,  nn.  173, 
191.    See  Obligation. 

NATX7RAL  PRRSUMPTIONB.      In 

ZMdenoe.  Presumptions  of  fact;  those 
which  depend  upon  tneir  own  form  and  effi* 
cacy  in  generating  belief  or  conviction  in  the 
mind,  as  derived  from  those  connections  which 
are  pointed  out  by  ezperi^ce. 

NATURALIZATION.     The  act  by 

which  an  alien  is  made  a  citizen  of  the  United 
States  of  America. 

The  constitution  of  the  United  States,  art. 
1,  8.  8,  vests  in  congress  the  power  to  estar 
blish  a  uniform  rule  of  naturalization,  and  va- 
rious laws  have  been  passed  in  pursuance  of 
this  authority.  See  Acts  of  Congr.  Apr.  14, 
1802;  Mar.  26,  1804;  July  30,  1813;  Mar. 
22, 1816 ;  May  26, 1824 ;  May  24, 1828 ,  June 
26,  1848.  See  2  U.  S.  Stat,  at  Large,  163, 
292,  811 ;  3  id.  259 ;  4  id.  69,  310 ;  9  id,  240; 

1  Woodb.  &  M.  C.  C.  323 ;  4  McLean,  C.  C. 
75  ;  1  Cranch,  C.  C.  219 ;  2  Gall.  C.  C.  11 ;  7 
Cranch,  420 ;  4  Pet.  393,  406 ;  16  Wend.  N. 
Y.  607 ;  6  N.  Y.  263 ;  8  Paige,  Ch.  N.  Y.  433 ; 
10  Ark.  625 ;  5  Cal.  300 ;  8  Blackf.  Ind.  395 ; 

2  Nott,  Ai  WC.  So.  C.  351. 

N  ATICRALIZED  CITIZEN.  One  who, 
being  born  an  alien,  has  lawfully  become  a 
citizen  of  the  United  States  under  the  consti- 
tution and  laws. 

He  has  all  the  rights  of  a  natural-bom 
citizen,  except  that  of  being  eligible  as  pre- 
sident or  vice-president  of  the  United  States. 
In  foreign  countries  he  has  a  right  to  be 
treated  as  such,  and  will  be  so  considered 
even  in  the  country  of  his  birth,  at  least  for 
most  purposes.  1  Bos.  &  P.  430.  See  Citi- 
zen; Domicil;  Inhabitant. 

NAUCLBRUS  (Lat^.  Master  or  owner 
of  a  vessel.   Y icat,  Yoc.  Jur. ;  Calvinus,  Lex. 

NAUFRAOB.  In  Frenoh  Maritime 
Law.  When,  by  the  violent  agitation  of  the 
waves,  the  impetuosity  of  the  winds,  the 
storm,  or  the  lightning,  a  vessel  is  swallowed 
up,  or  so  shattered  that  there  remain  only 
the  pieces,  the  accident  is  called  naujrage. 

It  differs  from  4ehnu9mentf  which  ia  when  fhm 
vessel  remains  whole,  bat  is  grounded ;  or  from  hri$, 
whioh  is  when  it  strikes  against  a  rook  or  a  eoast; 
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•r  from  •pm6r«r,  whieh  is  th«  viakiBg  of  tbe  veiMl 
i«  Iho  fe«  when  H  i«  Bwallowed  op,  and  whioh  maj 
be  eaumd  bj  Aoy  aeeident  wfaateyer.  Pardesraiy 
n.  643.     See  Wrbck. 

NAULUM  (Lat).  Freight  or  panage 
money.  1  PareoDs,  Mar.  Law,  124,  n. ;  Dig. 
1.  6,  {  1,  fuipatiores  inpignare, 

NAUTA(Lat.).  One  who  charters  (ea?0ree^) 
a  Bhip.  L.  1,  { 1,  ff.  nautaSf  eaupo;  Galvinua, 
Lex.  Any  one  who  is  on  board  a  veesel  for 
the  purpose  of  navieating  her.  S  Sumn.  C.  C. 
213 ;  Vicat,  Voc.  Jur. ;  2  Emerieon,  448 ; 
Pothier,  Pand.  lib.  4,  tit  9,  n.  2 ;  lib.  47,  tit 
5,  nn.  1,  2,  3,  8,  10.  A  carrier  by  water.  2 
Ld.  Raym.  917. 

NAVAL  LAW.  A  system  of  regalations 
for  the  government  of  the  navy.  1  K^nt, 
Gorom.  377,  n.  Consult  Act  of  Apr.  3, 1800 ; 
Act  of  Deo.  21,  18C1 ;  Act  of  July  16,  1862; 
Homans,  NaT,  Lawn ;  DeUart,  Oourts-Har- 
tiaU 

NAVAL  OFFICBR.  An  officer  of  the 
eustoms  of  the  United  States. 

His  office  relates  to  the  estimating  duties, 
countersigning  permits,  clearances,  etc.,  cer- 
tifying the  collectors'  returns,  and  similar 
duties. 


NAVICULARZnS 
(Lat).  In  Civil  Lainr,  Themasterof  an  armed 
ship.  Namculariua  also  denotes  the  master 
ef  a  ship  (pcUronua)  generally;  also,  a  carrier 
by  water  (exerettor  nania).    Calyinus,  Lex. 

NAVIOABLB.  Capable  of  being  navi- 
p&ted. 

3*  In  its  technical  sense,  the  term  nari- 
gable,  at  common  law,  is  only  applied  to  the 
sea,  to  arms  of  the  sea,  and  to  rivers  which 
flow  and  reflow  with  the  tide, — in  other  words, 
to  tide-waters,  the  bed  or  soil  of  which  is  the 
property  of  the  crown.  All  other  waters  are, 
in  this  sense  of  the  word,  unnavigable,  and 
are,  primd  facie,  strictly  private  property ; 
but  in  England  even  such  waters,  if  naviga- 
ble in  the  popular  setose  of  the  term,  are,  either 
pf  common  right  or  by  dedication,  subject  to 
the  use  of  the  public  as  navigable  highways, 
the  fee  or  soil  remaining  in  the  riparian  pro- 
prietors.   Dav.  Dist  Ct  149 ;  5  Taunt  705 ; 

1  Pick.  Mass.  180 ;  5  id,  199 ;  Woolrych, 
Waterc.  40;  Angell,  Tide  Wat  2d  ed.  75-79. 

8»  In  the  United  Statee,  this  technical  use 
of  the  term  has  been  adopted  in  many  of  the 
states,  in  so  far  as  it  is  employed  to  desi^ate 
and  define  the  waters  tne  bed  or  soil  of 
which  belongs  to  tbe  state.  4  N.  Y.  472;  26 
Wend.  N.  Y.  404 ;  4  Pick.  Mass.  2G8 ;  2 
Conn.  481;  3  Mo.  269;  31  id.  9;  16  Ohio, 
640 ;  1  Ualst  N.  J.  3J  ;  4  Wise.  486 ;  2  Swan, 
Tenn.  9.  But  in  Pennsylvania,  2  Binn.  Penn. 
475 ;  14  Serg.  k  R.  Penn.  71 ;  in  North  Caro- 
lina, 1  M'Cord,  So.C.  580 ;  3  Ired.  No.  C.  277 ; 

2  Dev.  No.  C.  30 ;  3  id.  59 ;  in  Iowa,  3  Iowa, 
1 ;  4  td.  199 ;  and  in  Alabama,  11  Ala.  436, 
the  technical  use  of  the  term  has  been  en- 
tirely dis<^rded,  and  the  large  fresh-water 
rivers  of  those  states  have  been  decided  to  be 
navigable,  not  only  as  being  sul^e^t  to  pablio 


use  as  navigable  highways,  but  also  as  having 
their  bed  or  soil  vested  in  the  state.       ^ 

4*  The  rule  of  the  common  law,  by  which 
the  ebb  and  flow  of  the  tide  has  been  made 
the  criterion  of  navigability,  has  never  been 
adopted  in  any  of  the  United  States,  or,  if 
adopted,  it  has  been  in  a  form  modified  and 
improved  to  fit  the  condition  of  tbe  country 
and  the  wants  of  its  inhabitants.  According 
to  the  rule  administered  in  the  courts  of  this 
country,  all  rivers  which  are  found  '*of  suffi- 
cient capacity  to  float  the  products  of  the 
mines,  the  forests,  or  the  tillage  of  the  coun- 
try through  which  the^^  flow,  to  market,"  8 
Barb.  N.  i.  239,  or  which  are  capable  of  use 
"for  the  floating  of  vessels,  boats,  rafts,  or 
logs,"  31  Me.  9,  are  subject  to  the  free^  and 
unobstructed  navigation  of  the  public,  inde- 
pendent of  ufiage  or  of  legislation.  iO  Johds. 
N.  Y.  90;  5  Wend.  N.  Y.  368  ;  42  Me.  552; 
18  Barb.  N.  Y.  277 ;  5  Ind.  8 ;  2  Swan, 
Tenn.  9 ;  29  Miss.  21 ;  6  Cal.  180 ;  2  Stockt 
N.  J.  211. 

In  New  York,  it  seems  that  courts  are  bound 
to  take  judicial  notice  of  what  streams  are, 
and  what  are  not,  highways,  at  common  law. 
8  Barb.  N.  Y.  239.  See  Arm  of  ths  Sba; 
Reliction;  Rivbr;  Tidx-Water. 

NAVIGATION  ACT.  The  stat  12  Car. 
II.  c.  78.  It  was  repealed  by  6  Qeo.  lY.  cc. 
109,  110,  114.  See  16  k  17  Vict  c.  107 ;  17 
k  18  Vict  c.  120. 

NAVIOATION,   RX7LE8  OF.     Rules 

and  regulations  which  govern  the  motions  of 
ships  or  vessels  when  approaching  each  other 
unaer  such  circumstances  that  a  collision 
may  possibly  ensue. 

These  rules  are  firmly  maintained  in  the 
United  States  courts. 

%m  The  rules  of  navigation  which  prevailed 
under  the  general  maritime  law,  in  the  ab> 
sence  of  statutory  enactments,  will  first  be 
considered,  although,  as  hereinafter  stated, 
they  have  lately  been  superseded  b^  express 
enactment  in  most  of  the  commercial  coun- 
tries of  the  world. 

These  rules  were  derived  mainly  from  the 
decisions  of  the  high  court  of  admiralty  in 
England,  and  of  the  superior  court  of  the 
United  States,  and  they  are  based  upon  the 
rules  promulgated  by  the  corporation  of  the 
Trinity  House  on  the  30th  of  October,  1840, 
and  which  may  be  found  in  full  in  1 W.  Rob. 
Adm.  488.  These  rules  are  substantially  as 
follows : 

JPor  Sailing'  Ves9eU  about  to  meet, 

S.  First,  those  having  the  wind  fair  shall 
give  way  to  those  on  a  wind  [or  close-hauledl. 

Second,  when  both  are  going  by  the  wind, 
the  vessel  on  the  starboiml  tack  shall  keep 
her  wind,  and  the  one  on  the  larfooftrd  tack 
bear  up,  thereby  passing  each  other  on  the 
larboard  hand. 

Third,  when  both  vessels  have  the  wind 
large  or  abeam,  and  meet,  they  shall  pass 
tem  other  in  the  same  way,  on  the  larboavd 
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liand ;  to  effect  whioh  two  last-meatioiied  ob* 
jects  the  helm  must  be  put  to  port 

Fifr  a  Sailing  and  a  Sleam  Ves$d  about  io 

meet, 

4*  First,  eteam- Teasels  are  to  be  oon- 
eidered  in  the  light  of  ▼easels  navigating 
with  a  fair  wind,  and  should  give  way  to 
aailing-Yossels  on  a  wind  on  either  tack. 

Second^  a  steam-vessel  and  a  sailinK-vessel 
going  larse,  when  about  to  meet,  should  each 
port  her  helm  and  pass  on  the  larboard  side 
of  the  other.  1  W.  Rob.  Adm.  478 ;  2  id, 
615 ;  4  Thornt.  Adm.  Cas.  40. 

But  in  the  United  States  courts  it  has  been  al- 
most uniformly  held,  and  the  rule  is  now  firmly 
established,  that  when  a  sailing-yessel  and  a 
steamer  are  about  to  meet,  the  sailing-yessel. 
must,  under  ordinary  ciroumstances,  and 
whether  going  large,  or  before  the  wind,  or 
do^te-hauled  by  the  wind,  keep  her  course, 
and  the  steamer  must  take  all  the  measures 
necessary  to  avoid  a  collision.  17  Bost.  Law 
Rep.  384 ;  18  id,  181 ;  10  How.  557  ;  17  id, 
152, 178;  18  u2.  581 ;  2  West  Law  Month. 
423;  3  BUtchf.  0.  0.  92. 

fhr  Steam-  Vends  abaui  te  meet, 

5*  First,  when  steam-vessels  on  different 
courses  are  about  to  meet  under  such  circum- 
stances as  to  involve  the  risk  of  collision,  each 
vessel  must  put  her  helm  to  port  eo  as  always 
Io  pass  on  the  larboard  side  of  the  other. 

Sseond,  a  steam-vessel  passing  another  in 
a  narrow  channel  must  always  leave  the  ves- 
sel she  is  passing  on  the  larboard  hand. 

The  following  abstract  of  authorities  may 
also  be  referred  to  as  furnishing  rules  of  de- 
eision  (in  addition  to  the  general  rules  of 
navigation)  in  the  particular  cases  alluded 
to ;  and  they  will  generally  be  found  applica- 
ble in  cases  of  collision  arising  under  the  new 
regulations,  as  well  as  in  cases  arising  under 
the  fl^eneral  maritime  law. 

When  a  steamer  or  other  vessel  is  about  to 
pass  another  vessel  proceeding  in  the  same 
general  direction,  she  must  allow  the  fore- 
most boat  to  keep  her  way  and  course,  and 
muit  take  the  necessary  measures  to  avoid  a 
oollision.  6  N.  Y.  Lag.  Obs.  12 ;  23  How. 
448 ;  Abb.  Adm.  Pract  108,  110 ;  01c.  Adm. 
605 ;  1  Blatehf.  0.  0.  363. 

A  vessel  under  sail  or  steam  is  bound  to 
keep  elear  of  a  vessel  stationary  or  at  anchor, 
provided  the  latter  is  in  a  proper  place,  and 
exhibits  a  proper  light — ^the  presumption  in 
such  cases  oeing  that  the  vessel  in  motion  is 
at  fault  1  How.  89 ;  19  td.  103  ;  3  Kent, 
Ooiam.  231 ;  Oonkling,  Adm.  394,  395  ;  Dav. 
Dist  Ot  359 ;  1  Am.  Law  Joum.  387 ;  1  Swab. 
Adm.  88 ;  3  W.  Rob.  Adm.  49. 

A  vessel  entering  a  harbor  is  bound  to  keep 
the  most  vigilant  watch  to  avoid  a  collision, 
IS  How.  5fi4 ;  0av.  Dist  Ct  359 ;  and  in  the 
night-time  she  oueht  xenerally  to  have  her 
whole  erew  on  deck.  Id.  And  see  8  Kent 
Comm.  231 ;  1  Dode.  Adm.  467. 

6.  By  the  seneral  maritime  law,  vessels 
ppon  the  high  teas  are  not  ordinarily  r^ 


quired  constantly  to  exhibit  a  light,  2  W. 
Rob.  Adm.  4 ;  3  u2. 49 ;  2  Wall.  Jr.  G.  C.  268 ; 
but  by  statute  law  in  England,  the  United 
States,  Canada,  and  most  of  the  continental 
maritime  states,  steam  and  sailing  vessels 
were  heretofore  required  in  the  night-time, 
and  under  the  circumstances  and  in  the 
situation  pointed  out  to  carry  lights.  See  5 
U.  S.  Stat,  at  Large,  306,  {  10  ;  9  id.  382,  {  4 ; 
10  id,  72,  {  29,  and  the  regulations  of  the 


supervising  inEpectors  under  the  latter  act ; 

"isn  Merchant  Shi p]^ ' 
17  Sc.  18  Vict.  c.  104,  {  ^95 ;  and  the  re^ula- 


the  English  Merchant  Shipping  Act  of  1854, 


tions  made  under  the  fame,  which  wiU  be 
found  in  Pratt  on  Sea  Lights,  and  Appendix; 
the  statutes  of  Canada,  and  also  the  ordi- 
nances or  regulations  of  France,  Russia, 
Prussia,  Holland,  Norway,  Denmark,  Swe- 
den, and  Mecklenburg-Scnwerin,  in  regard 
to  liehts  and  the  rules  of  navigation,  given  in 
the  Appendix  to  Pratt  on  Sea  Lights. 

Y*  Tne  general  rules  above  given  may  be, 
and  have  been,  abrogated  by  regnlaticns  made 
by  various  governments,  and  which  ere  bind- 
ing upon  f3l  vessels  within  the  juriediction 
of  that  government.  The  Aurora  before  Y» 
C.  Adm.  Jud^  Black,  at  Quebec,  Oct.  1860; 
Story,  Confl.  liaws,  ch.  14;  1  Swab.  Adm^ 
38,  63,  96 ;  1  How.  28 ;  19  Bost.  Law  Rep. 
220 ;  14  Pet.  99 ;  but  it  is  beyond  the  power 
of  the  legislature  to  make  rules  applicable  to 
foreign  vessels  when  beyond  their  jurisdic- 
tion ;  that  is,  more  than  a  marine  lea  cue 
from  their  shores.  1  Swab.  Adm.  96.  And 
see  18  How.  223  ;  21  id,  184.  It  has,  accordU 
ingly,  been  held  that  the  new  English  rule  is 
not  applicable  in  a  case  of  collision  on  the 
high  Eeas  between  a  British  and  a  foreign 
vessel,  and  that  the  latter  cculd  not  set  up 
in  its  defence  a  violation  of  the  English  sta» 
tute  by  the  British  vessel,  1  Swab.  Adm. 
63,  96:  and  it  was  declared  that  in  such  a 
case  the  general  maritime  law  must  be  the 
rule  of  the  court 

8.  The  rules  of  navigation  under  the  gene- 
ral maritime  law,  particular  statutes,  and 
also  the  rules  of  the  maritime  law,  and  of 
prior  enactments,  in  regard  to  vessels  carry- 
ing; lights,  have,  in  most  commercial  oi»un- 
tnee,  been  entirely  superseded  by  general 
rules  of  navigation,  ana  ^neral  rej^ulations 
in  respect  to  vessels'  lights,  which  were 
agreed  upon'  by  the  governments  of  Great 
Britain  and  France  in  1863  (1  Lush.  Adm. 
Appendix  Ixxii.),  and  which  have  since  been 
aoopted  by  most  of  the  ccmmercial  countries 
of  Europe,  and  by  Brasil  and  most  of  the 
South  American  republics,  as  well  as  by  the 
United  States  and  Canada.  Id,  Ixxvii.  and 
Izxviii. ;  13  U.  S.  Stat,  at  Large,  68 ;  Acts  of 
Canadian  Pari,  1864.  These  rules  and  regu- 
lations will  be  found  in  the  act  of  congress 
above  referred  to,  and  which  took  effect  Sep- 
tember 1, 1864. 

9«  This  tot  is  in  ths  foUowfaig  words : 

Be  it  ensotsd,  bj  ths  senate  and  house  of  ropr^ 

IMOtatives  of  the  United  States  of  Ameriea  is  eoa» 
gross  assembled,  That  fh>m  and  after  6cpt«mber 
pas,  .eighistn  hnndisd  and  fiaty-foar,  the  foUowiag 
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rules  and  regulations  for  prerenting  oollisions  on 
the  water  be  adopted  in  the  navy  and  the  mercnn- 
tile  mirine  of  the  United  States:  Provided, 'That 
the  exhibLtioQ  of  any  light  on  board  uf  a  vessel  of 
war  uf  thj  United  States  may  be  suspended  when- 
ever, in  the  opinion  of  the  secretary  of  the  navy, 
the  commaader- in-chief  of  a  squadron,  or  the  oom- 
mander  of  a  vessel  acting  singly,  the  special  oha- 
raoter  of  the  service  may  require  it. 

Article  L  In  the  following  rules,  every  steam, 
ship  whioh  is  under  sail  and  not  under  steam  is  to 
be  caniidered  a  sailing-ship;  and  every  steamship 
which  is  undsr  steam,  whether  under  sail  or  not,  is 
to  be  considered  a  ship  under  steam. 

Art.  II.  The  lights  mentioned  in  the  following 
articles,  and  no  others,  shall  be  carried  in  all  wea- 
thers between  sunset  and  sunrise. 

Art.  III.  All  steam -vessels,  when  under  way, 
shall  carry, — 

(a.)  At  the  foremast  head  a  bright  white  light, 
so  fixed  as  to  show  a  uniform  and  unbroken  light 
over  an  arc  of  the  horizon  of  twenty  points  of  the 
oompass,  so  fixed  as  to  throw  the  light  ten  points 
on  each  side  of  the  ship,  vis. :  from  right  ahead  to 
two  points  abaft  the  beam  on  either  side,  and  of 
such  a  character  as  to  be  visible  on  a  dark  night, 
with  a  dear  atmosphere,  at  a  distance  of  at  least 
five  miles. 

{b.)  On  the  starboard  side  a  green  light,  so  con- 
structed as  to  throw  a  uniform  and  unbroken  light 
over  an  arc  of  the  horison  of  ten  points  of  the  oom- 
pass, so  fixed  as  to  throw  the  light  from  right  ahead 
to  two  points  abaft  the  beam  on  the  starboard  side, 
and  of  such  a  character  as  to  be  visible  on  a  dark 
night,  with  a  dear  atmosphere,  at  a  distance  of  at 
least  two  miles. 

(c.)  On  the  port  side  a  red  light,  so  constructed 
as  to  show  a  uniform  unbroken  light  over  an  arc 
of  the  horizon  of  ten  points  of  tbe  compass,  so 
fixed  as  to  throw  the  light  from  right  ahead  to  two 
points  abaft  the  beam  on  the  port  side,  and  of  sueh 
a  character  as  to  be  visible  on  a  dark  night,  with 
a  clear  atmosphere,  at  a  distance  of  at  least  two 
miles. 

(d.)  The  paid  green  and  red  side-lights  shall  be 
fitted  with  inboard  screens,  projecting  at  least  three 
feet  forward  from  the  light,  so  as  to  prevent  these 
lights  from  being  seen  across  the  bow. 

10«  Art  IV.  Steamships,  when  towing  other  ships, 
shall  carry  two  bright  white  masthead  lights,  ver- 
tically, in  addition  to  their  side-lights,  so  as  to 
distinguish  them  from  other  steamships.  Each  of 
the?:e  masthead  lights  shall  be  of  the  same  con- 
struction and  character  as  the  masthead  lights 
which  other  steamships  are  required  to  carry. 

Art.  V.  Sailing-ships  under  way  or  being  towed 
shall  carry  the  same  lights  as  steamships  under 
way,  with  the  ex.ception  of  the  white  masthead 
lights,  which  they  shall  never  carry. 

Art.  VI.  Whenever,  as  in  the  case  of  small  ves- 
sels dnring  bad  weather,  the  green  and  red  lights 
oannot  be  fixed,  these  lights  shall  be  kept  on  deck, 
on  their  respective  sides  of  the  vessel,  ready  for 
instant  exhibition,  and  shall,  on  the  approach  of 
or  to  other  vessels,  be  exhibited  on  their  respective 
sides  in  sufficient  time  to  prevent  collii<>ion,  in  such 
manner  as  to  make  them  most  visible,  and  so  that 
the  green  light  shall  not  be  seen  on  the  port  side, 
nor  the  red  light  pn  the  starboard  side. 

To  make  the  use  of  these  portable  lights  more 
certain  and  easy,  they  shall  ertch  be  painted  out- 
side with  the  color  of  the  light  they  respectively 
contain,  and  be  provided  with  suitable  screens. 

Art.  VII.  Ships,  whether  steamships  or  pailing- 
ihips,  when  at  anchor  in  roadsteads  or  fairways, 
shall,  between  sunset  and  sunrise,  exhibit  where 
it  can  best  be  seen,  but  at  a  height  not  exceeding 
twenty  feet  above  the  hull,  a  white  light  in  a 
globular  Untern  of  eight  inohas  in  diameter,  and 


so  constructed  as  to  show  a  clear,  uniform,  and  un- 
broken light  visible  all  around  the  horizon,  at  * 
distance  of  at  least  one  mile. 

11.  Art.  VIII.  Sailing  pilot-vessels  shall  not 
carry  the  lights  required  for  other  suiling-vessels, 
but  shall  carry  a  white  light  at  the  masthead,  visi- 
ble all  around  the  horizon,  and  sht.ll  also  exhibit  * 
flare-up  light  every  fifteen  minutes. 

Art.  IX.  Open  fishing-boats,  and  other  open- 
boats,  shall  not  be  required  to  carry  side-lights 
required  for  other  vessels,  but  shall,  if  they  do  not 
carry  such  lights,  carry  a  lantern  having  a  green 
slide  on  tbe  one  side  and  a  red  slide  on  the  other 
side,  and  on  the  approach  of  or  to  other  vessels 
such  lantern  shall  be  exhibited  in  sufficient  time  to 
prevent  collision,  so  that  the  green  light  hhall  not 
be  seen  on  the  port  side,  nor  the  red  light  on  the 
starboard  side.  Fishing-vessels  und  open  boats, 
when  at  anchor  or  attached  to  their  nets  and  sta- 
iionary,  shall  exhibit  a  bright  white  light.  Fish- 
ing-veesels  and  open  boats  shall,  however,  not  be 
prevented  from  using  a  fiare-np  in  addition,  if  con- 
sidered expedient 

12*  Art.  X.  Whenever  there  is  a  fog,  whether  by 
day  or  night,  the  fog-signals  described  bilow  t-hall 
be  carried  and  used,  and  shall  be  sounded  at  least 
every  five  minutes,  viz. : 

(a.)  Steamships  under  way  shall  use  a  steam 
whistle  placed  before  the  funnel,  not  less  than 
eight  feet  from  the  deck. 

(6.),  Sailing-ships  under  way  shall  nse  a  fog- 
horn. 

(c.)  Steamships  and  sailing-ships  when  not  under 
way  shall  use  a  bell. 

Art  XI.  If  two  sailmg-thips  are  meeting  end  on, 
or  nearly  end  on,  so  as  to  involve  risk  of  collision, 
the  helms  of  both  shall  be  put  to  port,  so  that  each 
may  pass  on  the  port  side  of  the  other. 

Art  XII.  When  two  sailing-ships  are  crossing 
so  as  to  involve  risk  of  collision,  then,  if  they  have 
the  wind  on  diflerent  sides,  the  ship  with  the  wind 
on  the  port  side  shall  keep  out  of  the  way  of  the 
ship  with  the  wind  on  the  starboard  side,  except  in 
the  case  in  which  the  ship  with  the  wind  on  tbe 
port  side  is  close*hauled  and  the  other  ship  free, 
in  which  case  the  latter  ship  shall  keep  out  of  tb« 
Svay.  But  if  they  have  the  wind  on  the  same  side, 
or  if  one  of  them  has  the  wind  aft,  the  ship  which 
is  to  windward  shall  keep  out  of  the  way  of  the 
ship  which  is  to  leeward. 

13.  Art  XIII.  If  two  ships  under  stenm  are 
meeting  end  on,  or  nearly  end  on,  so  as  to  involve 
risk  of  collision,  the  helms  of  both  shall  be  put  to 
port,  so  that  each  may  pass  on  the  port  side  of  the 
other. 

Art.  XIV.  If  two  ships  under  steam  are  crossing 
so  as  to  involve  risk  of  collision,  the  ship  which 
has  the  other  on  her  own  starboard  side  shall  keep 
out  of  the  way  of  the  other. 

Art  XV.  If  two  ships,  one  of  which  is  a  sailing- 
ship  and  the  other  a  steamship,  are  proceeding  in 
such  direction  as  to  involve  risk  of  collision,  the 
steamship  shall  keep  out  of  the  way  of  the  sailing- 
ship. 

Art  XVI.  Every  steamship,  when  approaching 
another  ship  so  as  to  involve  risk  of  collision,  shall 
slacken  her  speed,  or,  if  necessary,  stop  and  reverse ; 
and  every  steamship  shall,  when  in  a  fog,  go  at 
moderate  speed. 

Art.  XVII.  Every  vessel  overtaking  any  other 
vessel  shall  keep  out  of  the  way  of  the  said  last- 
mentioned  vessel. 

Art  XVIII.  Where,  by  the  above  rules,  one  of 
two  ships  is  to  keep  out  of  the  way,  the  other  shall 
keep  her  course,  subject  to  the  qualifications  con- 
tained in  the  following  article. 

14.  Art.  XIX.  In  obeying  and  construing  these 
rules,  due  regard  must  be  had  to  all  dangers  of 
navigation ;  and  due  regard  must  also  be  had  to 
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•ay  Bpoeial  eireamstanoes  whieh  maj  exist  in,  any 
particular  ease,  rendering  a  departure  from  tbe 
above  rales  neeessary  in  order  to  aroid  immediate 
daager. 

Art  XX.  Nothing  in  these  rales  shall  exonerate 
any  ship,  or  the  owner  or  master  or  crew  thereof, 
from  the  eonsequenees  of  any  neglect  to  oarry 
Hghts  or  signals,  or  of  any  negleet  to  keep  a  pro- 
per look-oot,  or  of  the  neglect  of  any  preeaution 
whieh  may  be  required  by  the  ordinary  practioe 
•f  seamen,  or  by  the  special  eiroumstanoes  of  the 


15*  It  is  evident  that  these  rales  and  regu- 
lations were  intended  to  supersede  all  other 
rules  of  navi^tion,  and  every  other  system 
of  vessels'  lights,  wherever  they  may  be 
adopted.  They  establish  a  well-devised  and 
complete  system  of  vessels'  lights,  and  fur- 
nish plain  and  simple  rules  of  navigation 
applicable  to  all  the  ordinary  cases  of  vessels 
approaching  each  other  under  such  circum- 
stances as  to  involve  the  risk  of  collision, — 
leaving  extraordinary  cases,  such  as  the 
meeting  of  vessels  in  extremely  narrow  or 
other  very  difficult  channels  (in  respect  to 
vrhich  no  safe  general  rule  can  be  devised), 
to  the  practical  good  sense  and  professional 
skill  of  those  in  charge  of  such  vessels.  To 
anch  cases,  and  to  cases  in  which  one  vessel 
has  been  suddenly  and  unexpectedly  brought 
into  circumstances  of  immeaiate  danger  en- 
tirely through  the  fault  or  mismanagement 
of  another,  or  by  inevitable  accident  the  ex- 
ceptions contained  in  article  19  will  apply* 
But  a  departure  from  these  rules,  to  be  justi- 
fiable even  in  such  cases,  must  be  necessary 
in  order  to  avoid  immediate  danger.  But 
that  necessity  mast  not  have  been  caused  by 
the  negligence  or  fault  of  the  party  disobey- 
ing tbe  rule ;  and  courts  of  admiralty  lean 
a^inst  these  exceptions.  11  N.  Y.  Le^  Obs. 
353, 355  ;  18  How.  581, 583 ;  1 W.  Rob.  Adm. 
157,  478.  And  see  2  Curt  C.  0.  141,  363 ; 
18  How.  581. 

16.  The  maritime  law,  however,  requires 
that  in  collision  cases  every  violation  of  a 
rale  of  navigation,  and  every  other  act  or 
omission  alleged  to  be  a  fault,  shall  be  con- 
sidered in  connection  with  all  the  attending 
circumstances ;  and  when  by  inevitable  acci- 
dent, or  the  fault  o(  one  of  two  colliding 
vessels,  a  vessel  free  from  fault  is  suddenly 
brought  into  such  circumstances  of  imminent 
danger  as  probably  to  render  the  deliberate 
or  proper  exercise  of  the  judgment  and  skill 
of  an  experienced  seaman  impossible,  an 
error  of  judgment,  or  other  mistake,  is  not 
regarded  as  a  legal  fault  3  Blatchf.  0.  G.  92 ; 
12  How.  461. 

The  proper  and  continual  exhibition  of  the 
bright  ana  coloured  lights  which  these  rules 
and  regulations  prescribe,  and  their  careful 
observance  by  the  officer  of  the  deck  and  the 
look-out  of  every  vessel,  constitute  the  very 
foundation  of  the  system  of  navi^tion  esta- 
blished by  such  rules  and  rec;u]ation8.  The 
exhibition  of  such  lights,  and  the  strict  com- 
pliance with  the  rules  in  respect  to  stationing 
■ltd  keeping  a  competent  and  careful  person 
in  the  proper  place  and  exclusively  devoted 
ToL.  XL— U 


to  the  discharge  of  the  duties  of  a  look-out 
are  of  the  utmost  importance. 

The  stringent  requirements  of  our  maritime 
courts  in  respect  to  look-outs  may  be  learned 
by  consulting  the  following  authorities.  10 
How.  585 ;  12  id.  443 ;  18  id.  108,  223  ;  21  tci. 
548, 570 ;  23  ui.  448 ;  3  Blatchf.  0. 0.  92. 

IT*  The  neglect  to  carry  or  display  the 
lights  prescribed  by  these  rules  ana  regula- 
tions will  alwaj^^s  be  held,  primd  faciei  a 
fault,  in  a  collision  case.  5  How.  441,  465 ; 
21  id.  548, 556 ;  3  W.  Rob.  Adm.  191 ;  Swab. 
Adm.  120,  245,  253,  519 ;  1  Lush.  Adm.  382. 
And,  upon  the  same  principles,  the  neglect, 
in  a  fog,  to  use  the  prescribed  fog-signals 
will  also  be  considered,  primd  Jade,  a  fault 

It  will  be  observed  that  the  duty  of  slack- 
ening speed,  in  all  cases  when  risk  of  col- 
lision is  involved,  is  absolutely  and  impera- 
tively imposed  upon  every  steam-vessel,  by 
these  regulations,  and  that  they  require  that 
every  steam-vessel  shall  stop  and  reverse  her 
engine  when  necessary  to  avoid  a  collision. 

The  duty  of  slackening  speed  in  order  to 
avoid  a  collision  had  been  frequentiy  declared 
by  the  maritime  courts  before  the  adoption  of 
these  regulations,  3  Hagg.  Adm.  4l4;  3 
Blatchf.  C.  C.  92 ;  Swab.  Adm.  138 ;  2  W. 
Rob.  Adm.  I;  S  id.  95,  270,  377 ;  10  How. 
557  ;  12  id.  443 ;  18  id.  108 ;  but  there  was 
no  inflexible  rule  requiring  a  steamer  to 
slacken  speed  in  all  cases  when  there  was 
risk  of  collision ;  and  the  neglect  to  do  it  was 
held  to  be  a  fault  only  in  those  cases  where 
its  necessity  was  shown  by  the  proofs.  This 
left  the  question  open  to  be  determined  by 
the  courts  in  each  particular  case,  and  per- 
haps upon  vague  and  unreliable  estimates  of 
time  and  distance  and  bearingiR,  or  upon  con- 
flicting and  unsatisfactory  testimony;  but 
the  legislature,  in  view  of  tbe  great  power 
and  speed  of  the  steamers  now  in  general 
use,  and  the  very  disastrous  consequences  of 
a  collision  of  such  vessels  when  running  at 
their  ordinary  speed,  has  wisely  made  the 
duty  imperative. 

18*  Some  of  the  rules  of  navigation  which 
these  rules  and  regulations  prescribe  are 
quite  different  from  those  applied  to  similar 
cases  by  the  general  maritime  law.  They 
will  be  most  apparent  upon  an  examination 
of  the  new  rules  for  the  crossing  of  two  steam- 
vessels,  or  of  two  sailing-vessels,  in  conneo 
tion  with  the  rules  formerly  applied  to  simi 
lar  cases.  And  until  the  construction  of  the 
new  rules  has  been  settled  by  judicial  de 
cisions,  it  is  quite  likely  that  the  changes 
they  have  introdacedwill  increase,  rather  than 
diminish,  the  number  of  collisions.  But  the 
construction  of  these  rules  will  soon  be  deter- 
mined ;  and,  as  they  are  now  applicable  to  the 
vessels  of  most  commercial  countrien,  the  new 
system  is  likely,  ere  long,  to  become  nearly 
universal ;  and  for  that  reason,  if  for  no  other, 
its  adoption  will  doubtless  reduce  the  number 
of  collisions. 

NAVT".    The  whole  shipping,  taken  col- 
lectively, belonging  to  the  government  of  an 


NE  ADMITTAS 


210 


NE  UNQUES  EXECUTOR 


independent  nation,  and  appropriated  for  the 
purposes  of  naval  warfare.  'It  does  not  in- 
clude ships  belonging  to  private  individuals 
nor  (in  the  United  States,  at  least)  revenue 
vessels  or  transports  in  the  service  of  the 
war  depnrtment.  See  Brightly,  Dig.  U.  S. 
Laws,  Naty, 

NE  ADMITTAS  (Lat.J.  The  name  of 
a  writ,  80  called  from  the  nrst  words  of  the 
Latin  form,  by  which  the  bishop  \9^  forbidden 
to  admit  to  a  benefice  the  other  party's  clerk 
during  the  pendency  of  a  quare  impedii.  It 
ought  to  be  issued  within  six  months  after 
avoidance  of  the  benefice,  before  title  to  pre- 
sent has  devolved  upon  the  bishop  by  lapse, 
or  it  will  be  useless.  Fitzherbert,  Nat.  Brev. 
87;  Reg.  Orig.  31;  3  Sharswood,  Blackst. 
Comm.  248;  1  Burn,  Eccl.  Law,  31. 

NE  BAIL  A  PAS  (he  did  not  deliver). 
In  Pleading^.  A  plea  in  detinue,  by  which 
the  defendant  denies  the  delivery  to  him  of 
the  thing  jsued  for. 

NE  DISTURBA  PAS.     In  Pleading. 

The  general  issue  in  qwire  impedit.  Hob. 
162.  See  Rastell,  Entr.  517;  Winch,  Entr. 
703. 

NE  DONA  PAS.  NON  DEDIT.     In 

Pleading.  The  general  issue  in  formedon. 
It  is  in  the  following  formula:  "And  the 
said  C  D,  by  J  K,  his  attorney,  comes  and 
defends  the  right,  when,  etc..  and  says  that 
the  said  £  F  did  not  give  the  said  manor, 
with  the  appurtenances,  or  any  part  thereof, 
to  the  said  G  B,  and  the  heirs  of  his  body 
issuing,  in  manner  and  form  as  the  said  A  B 
hath  in  his  count  above  alleged.  And  of  this 
the  paid  C  D  puts  himself  upon  the  country." 
10  Wentworth,  Plead.  182. 

NE  EXEAT  REPUBLICA  (Lat.).  In 
Practice.  The  name  of  a  writ  issued  by  a 
court  of  chancery,  directed  to  the  sheriff, 
reciting  that  the  defendant  in  the  case  is 
indebted  to  the  complainant,  and  that  he 
designs  going  quickly  into  parts  without  the 
state,  to  the  damage  of  the  complainant,  and 
then  commanding  nim  to  cause  the  defendant 
to  give  bail  in  a  certain  sum  that  he  will  not 
leave  the  state  without  leave  of  the  court, 
and  for  want  of  such  bail  that  he,  the  sheriff, 
do  commit  the  defendant  to  prison. 

3«  This  writ  is  issued  to  prevent  deblors 
from  escaping  from  their  creditors.  It 
amounts,  in  ordinary  civil  cases,  to  nothing 
more  than  process  to  hold  to  bail,  or  to  com- 
pel a  party  to  give  security  to  abide  the  de- 
cTKte  to  be  made  in  his  case.  2  Kent,  Comm. 
32;  1  Clark,  551;  Beames,  Ne  Exeat;  13 
Viner,  Abr.  537  ;  1  Suppl.  to  Ves.  Jr.  33,  352, 
407;  4  Ves.  Ch.  577;  5  id,  91;  Bacon,  Abr. 
Prerogative  (C);  8  Comyns,  Dig.  232;  1 
Blackstone,  Comm.  138 ;  Blake,  Chnnc.  Pract. 
Index ;  Maddox,  Chanc.  Pract.  Index ;  1 
Smith,  Chanc.  Pract.  57C ;  Story,  £q.  Index. 

8«  The  icrit  may  be  issued  against  foreign- 
ers subject  to  the  jurisdiction  of  the  court, 
citizens  of  the  same  state,  or  of  another  state, 
when  it  appears  by  a  positive  affidavit  that 
the  defenaant  is  about  to  leave  the  state,  or 


has  threatened  to  do  so,  and  that  the  debt 
would  be  lost  or  endangered  by  his  departure. 
3  Johns.  Ch.  N.  Y.  75,  412;  7  id.  192;  1 
Ilopk.  Ch,  N.  Y.  4U9.    On  the  same  princi- 

{)le  which  has  been  adopted  in  the  courts  of 
aw  that  a  defendant  could  not  be  held  to  bail 
twice  for  the  same  cause  of  action,  it  has 
been  decided  that  a  writ  of  ne  exeat  was  not 
properly  issued  a^inst  a  defendant  who  had 
neen  held  to  bail  m  an  action  at  law.  8  Vus. 
Ch.  594. 

4«  Th>s  writ  can  be  issued  only  for  equita* 
ble  demands.  4  Des.  Eq.  So.  C.  108;  1 
Johns.  Ch.  N.  Y.  2;  6  id.  138 ;  1  Ilopk.  Ch. 
N.  Y.  499.     It  may  be  allowed  in  a  case  to 

Srevent  the  failure  of  justice.  2  Johns.  Ch. 
r.  Y.  191.  When  the  demand  is  strictly 
legal,  it  cannot  be  issued,  because  the  court 
has  no  jurisdiction.  When  the  court  has 
concurrent  jurisdiction  with  the  courts  of 
common  law,  the  writ  may,  in  such  case, 
issue,  unless  the  party  has  been  already 
arrested  at  law.  2  Johns.  Ch.  N.  Y.  170.  In 
all  cases  when  a  writ  of  ne  exeat  is  claimed, 
the  plaintiff's  equity  must  appear  on  the  face 
of  the  bill.    3  Johns.  Ch.  N.  Y.  414. 

The  amount  of  bail  is  assessed  by  the 
court  itself;  and  a  sum  is  usually  directed 
sufficient  to  cover  the  existing  debt,  and  a 
reasonable  amount  of  future  interest,  having 
regard  to  the  probable  duration  of  the  suit. 

1  Ilopk.  Ch.  N.  Y.  501. 

NE  LUMINIBUS  OFFICLA.TnR 

(Lat.).  In  Civil  Law^.  The  name  of  a  ser- 
vitude which  restrains  the  owner  of  a  house 
from  making  such  erections  as  obstruct  the 
light  of  the  adjoining  house.     Dig.  8.  4.  15. 

XI. 

NE  RECIPIATUR  (Lat.).  That  it  be 
not  received.  A  caveat  or  words  of  caution 
given  to  a  law  officer,  by  a  party  in  a  cause, 
not  to  receive  the  next  proceedings  of  his 
opponent.     1  Sellon,  Pract.  8. 

NE  RELESSA  PAS  (Law  Fr.).  The 
name  (»f  a  replication  to  a  plea  of  release,  by 
which  the  plaintiff  insists  he  did  not  release. 

2  Bulstr.  55. 

NE  UNJUSTE  VEXES  (Lat.).  In 
Old  English  Iiaw^.  ^he  name  of  a  writ 
which  iKsued  to  relieve  a  tenant  upon  whom 
his  lord  had  distrained  for  more  services  than 
he  was  bound  to  perform. 

It  was  a  prohibition  to  the  lord,  not  ttii- 
justly  to  distrain  or  vex  his  tenant.  Fitzher- 
bert, Nat.  Brev. 

NE  UNQUES  ACCOUPLE  (Law  Fr.). 
In  Pleading.  A  plea  by  which  the  party 
denies  that  he  ever  was  lawfully  married  to 
the  person  to  whom  it  refers.  See  the  form, 
2  Wils.  118;  10  Wentworth.  Plead.  158;  2 
IL  Blackst.  145;  3  Chitty,  Plead.  599. 

NE  UNQUES   EXECUTOR.     In 

Pleading.  A  plea  by  which  the  party  who 
uses  it  denies  that  the  plaintiff  is  an  executor^ 
as  he  claims  to  be ;  or  that  the  defendant  is 
executor,  as  the  plaintiff  in  his  declaration 
charges  him  to  be.     1  Chitty,  Plead.  484; 
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I  Saund.  274,  n.  3  ;  Comyns,  Dig.  Pleader  (2 
D2);2Chitty,  Plead.  498. 

NB  UNQUES  SEISIE  QUE 
DOWER.  In  Pleading.  A  plea  by  which 
a  defendant  denies  the  right  of  a  widow  who 
aaes  for  and  demands  her  dower  in  lands, 
etc.,  late  of  her  husband,  because  the  hus- 
band was  not  on  the  day  of  her  marriage 
with  him,  or  at  nny  time  afterwards,  seised 
of  such  estate,  so  that  she  could  be  endowed 
of  the  same.  See  2  Saund.  829 ;  10  AVent- 
worth.  Plead.  159 ;  3  Chitty,  Plead.  598,  and 
the  authorities  there  cited. 

NB  UNQUEB  SON  RECBIVBR.  In 
Pleading.  The  name  of  a  plea  in  nn  action 
of  account-render,  by  which  the  defendant 
affirms  that  he  never  was  receiver  of  the 
plaintiff.     12  Viner,  Abr.  183. 

NB  VARIETUR  (Lat  that  it  be  not 
changed).  A  form  sometimes  written  by 
notaries  public  upon  bills  or  notes,  for  the 

Surpose  of  identifying  them.     This  does  not 
estroy  their  negotiability.     8  Wheat.  338. 

NEAT,  NET.  The  exact  weight  of  an 
article,  without  the  bag,  box,  keg,  or  other 
thing  in  which  it  may  be  enveloped. 

NEATNESS.  In  Pleading.  The  state- 
ment in  apt  and  appropriate  words  of  all  the 
necessary  facts,  and  no  more.  Lawes,  Plead. 
62. 

NEBRASKA.  One  of  the  territories  of 
the  United  States. 

The  territory  was  erected  by  act  of  oongrera,  ap- 
proved May  30,  1854.  It  inoludes  all  that  por- 
tion of  the  territory  of  the  United  States  included 
in  the  following  boundaries :  beginning  at  a  point 
in  the  Missouri  rlrer  where  the  fortieth  parallel  of 
north  latitude  crosses  the  same ;  thcnoe  west  on  said 
parallel  to  the  east  boundary  of  the  territory  of 
Utah,  on  the  summit  of  the  Rooky  Mountains,* 
thence  on  said  summit  northwardly  to  the  forty- 
ninth  parallel  of  north  latitude;  thence  east  on 
■aid  parallel  to  the  west  boundary  of  the  territory 
of  Minnesota;  thence  southwardly  on  said  bound- 
ary to  the  Missouri  river ;  thence  down  the  main 
channel  of  said  river  to  the  place  of  beginning, 
with  an  exception  of  the  Indian  reservations  in- 
eluded  from  the  territorial  jurisdiction,  unless  with 
their  consent.  There  is  also  a  proviso  that  when 
admittdl  as  a  state  the  said  territory  or  any  part 
of  the  same  Fhnll  be  received  into  the  Union  with 
or  without  slavery,  ns  their  constitution  may  pre- 
scribe at  the  time  of  their  ndmission.  In  addition 
to  the  above,  that  part  of  Utah  and  Washington 
territories  between  the  forty-first  and  forty-third 
degrees  of  north  latitude  and  east  of  the  thirty -third 
meridian  of  longitude  west  of  Washington  is  added 
to  the  territory  of  Nebraska  by  act  of  congress 
approved  March  2,  1861.  U.  S.  Stat,  at  Large, 
1860-61  (Little  k  Brown's  ed.).  244.  The  provisions 
of  the  organie  act,  with  the  exceptions  here  given, 
are  the  same  as  thoee  of  the  act  establishing  the 
territory  of  New  Mexico,  which  see.  The  secre- 
tary holds  his  office  for  the  term  of  five  years,  sub- 
jeet  to  renewal  by  the  president.  The  house  of 
representatives  is  to  be  eompofed  of  twenty-six 
Viembers;  bat  the  number  may  be  increased  to 
(hirty-nine. 

NECESSARIES.     Such  things  as  are 


proper  and  necessary  for  the  sustenance  of 
man. 

!2.  The  term  necessaries  is  not  confined 
merely  to  what  is  requisite  barely  to  support 
life,  but  includes  many  of  the  conveniences 
of  refined  society.  It  is  a  relative  term, 
which  mast  be  applied  to  the  circumstances 
and  conditions  oi  the  parties.  7  Ser^.  &  R. 
Penn.  247.  Ornaments  and  superfluities  of 
dress,  such  as  are  usually  worn  l^  the  partv's 
rank  and  situation   in  life,  I  Campb.  120; 

3  id.  326;  7  Oarr.  &  P.  52;  1  Hodg.  31 ;  8 
T^rm,  578 ;  1  Leigh,  Nisi  P.  135 ;  some  degree 
of  education,  4  Mees.  &,  W.  Exch.  727;  6  id. 
48 ;  46  Vt. 683 ;  see  10 Barb.  N.  Y.  489 ;  Chitty, 
Contr.  140 ;  1  Parsons,  Contr.  246 ;  lodging, 
and  house-rent,  2  Bulstr.  69 ;  1  Bos*.  &.  P.  340 ; 
see  12  Mete.  Mass.  559 ;  13  id,  306 ;  1  Mees.  k 
\V.  Exch.  07 ;  5  Q.  B.  606 ;  horses,  saddles,  bri- 
dles, liquors,  pistols,  powder,  whips,  and 
fiddles,  have  been  held  not  to  be  necessaries. 

1  Bibb,  Ky.  519:  1  M'Cord,  So.  C.  572;  2 
Nott  &  M'C.  So.  G.  524 ;  2  Uamphr.  Tenn. 
27;  2  Strange,  1101;  1  Mann.  &  G.  550. 
And  see  7  Carr.  &  P.  52 ;  4  ui.  104 ;  Holt» 
77 ;  Cart.  216;  11  N.  H.  51 ;  8  Exch.  680. 

8«  The  rule  for  determining  what  are  ne- 
cessaries is  that  whether  articles  of  a  certain 
kind  or  certain  subjects  of  expenditure  are  or 
are  not  such  necessaries  as  an  infant  may 
contract  for,  is  a  matter  of  law,  and  for 
instruction  by  the  court;  but  the  question 
whether  any  particular  things  come  under 
these  classes,  and  the  question,  also,  as  to 
quantify,  are  generally  matters  for  the  jury  to 
determine.  1  Parsons,  Contr.  241;  10  Vt. 
225;  12  Mete.  Mass.  559;  11  N.  II.  51;  1 
Bibb,  Ky.  519 ;  2  Humphr.  Tenn.  27 ;  3  Day, 
Conn.  37;  1  Mann.  &  G.  550;  6  Mees.  &  W. 
Exch.  42 ;  6  Carr.  &  P.  690. 

4.  Infants  may  contract  for  necessaries, 

4  Mees.  AW.  Exch.  727;  13  iU252;  but  are 
not  liable  for  borrowed  money,  though  ex- 
pended for  necessaries.  1  Salk.  279 ;  z  Esp. 
472,  n. ;  10  Mod.  67 ;  1  Bibb,  Ky.  519 ;  7  Watts 
&  S.  Penn.  83,  88 ;  10  Vt.  225.  See  1  P. 
Will.  558;  5  Esp.  28;  7  N.  II.  368;  2  Hill, 
So.  C.  400 ;  32  N.  H.  345.  Necessaries  for 
the  infant's  wife  and  children  are  necessa- 
ries for  himself.  Strange,  168;  Comyns, 
Dig.  finfant  (B  5);  1  Sid.  112:  2  Starkie, 
Ev.  725 ;  3  Day,  Conn.  37;  1  Bibb.  Ky.  519 ; 

2  Nott  &  M'C.  So.  C.  524;  9  Johns.  N.Y. 
141;  16  Mass.  31;  14  B.  Monr.  Ky.  232; 
Bacon,  Abr.  Infancy  (I).  See  13  Mees.  k 
AV.  Exch.  252. 

5«  A  wife  is  allowed  to  make  contracts  for 
necessaries,  and  her  husband  is  generally  rc^ 
sponsible  upon  them,  because  his  assent  is 
presumed ;  and  even  if  notice  be  given  net 
to  trust  her,  still  he  would  be  liable  for  all 
such  necessaries  as  she  stood  in  need  of;  but 
in  this  case  the  creditor  would  be  required  to 
show  she  did  stand  in  need  of  the  articles 
furnished.  1  Salk.  118 ;  2  Ld.  Raym.  1006 
But  if  the  wife  elopes,  though  it  be  not  with 
an  adulterer,  he  is  not  chargeable  even  for 
necessaries ;   the  very  (act  of  the  elopement 
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aod  sepanition  is  safficient  to  put  persons  on 
inquiry,  nnd  whoever  gives  credit  to  the  wife 
afterwards  f^ives  it  at  his  peril.  1  Salk.  119 ; 
Strange.  647  ;  1  Sid.  109 ;  1  Lev.  4 ;  11  Johnsr 
N.  Y.  281 ;  12  id,  293 ;  3  Pick.  Mass.  289 ;  2 
Halst.  146 ;  2  Kent,  Comm.  123 ;  2  Starkie, 
£v.  696 ;  Bacon,  Abr.  Baron  and  Feme  (H) ; 
Ohitty,  Gontr.  Index ;  1  Hare  &  W.  Sel.  Dec. 
104,  106 ;  Hammond,  Part.  217. 

NBCBBBIT7.  That  whioh  makes  the 
oontrary  of  a  thing  impossible. 

Whatever  is  done  through  necessity  is  done 
without  any  intention ;  and  as  the  act  is  done 
without  will  (q.  V.)  and  is  compulsory,  the 
agent  is  not  legally  responsible.  Bacon,  Max. 
Reg.  5.  Hence  the  maxim,  Necessity  has  no 
law :  indeed,  necessity  is  itself  a  law  which 
cannot  be  avoided  nor  infringed.  Clef  des 
Lois  Rom. ;  Dig.  10.  3.  10.  1 ;  Comyns,  Dig. 
Pleader  (3  M  20,  3  M  30).  As  to  the  circum- 
stances which  constitute  necessity,  see  1  Rus- 
sell, Crimes,  16,  20;  2  Starkie,  £v.  713. 

NBGATIVE  AVERMBNT.  In  Plead- 
ing. An  averment  in  some  of  the  pleadings 
in  a  case  in  which  a  negative  is  asserted. 

NEOATXVB  CONDITION.  One  where 
the  thing  which  is  the  subject  of  it  must  not 
happen.     1  Bouvier,  Inst.  n.  751. 

NEGATIVB  PRBQNANT.  In  Plead- 
ing. Such  a  form  of  negative  expression  as 
mav  imply  or  carry  within  it  an  affirmative. 

Thus,  where  a  defendant  pleaded  a  license 
from  the  plaintiff's  daughter,  and  the  plaintiff 
rejoined  that  he  did  not  enter  by  her  license, 
the  rejoinder  was  objected  to  successfully  as 
a  negative  pregnant.  Croke  Jac.  87.  The 
fault  here  lies  in  the  ambiguity  of  the  re- 
joinder, ftince  it  does  not  appear  whether  the 
plaintiff  denies  that  the  license  was  given  or 
that  the  defendant  entered  by  the  license. 
Stephen,  Plead.  381. 

Ibis  ambiguity  constitutes  the  fault,  Hob. 
205  ;  which,  nowever,  does  not  appear  to  be 
of  much  account  in  modern  pleading.  1  Lev. 
88;  Comyns,  Dig.  Pleader  (R  6);  Gould, 
Plead,  c.  6,  {  36. 

NEGATIVE  STATUTE.  One  which  is 
enacted  in  negative  terms,  and  which  so  con- 
trol8  the  common  law  that  it  has  no  force  in 
opp(>Riti(m  to  the  statute.  Bacon,  Abr.  Sia- 
tuies  (G) ;  Brooke,  Abr.  Parliament,  pi.  72. 

NEOLIGENCB.   Want  of  due  diligence. 

3*  As  to  the  amount  of  diligence  required 
in  case  of  bailments,  and  for  the  general  prin- 
ciples of  the  division  of  negligence  into  de^ 
grees,  see  Bailment  ;  Fraud. 

In  general,  a  party  who  has  caused  an 
injury  or  loss  to  another  by  his  negligence  is 
renponsible  for  all  the  consequences.  Hob. 
134 ;  3  Wils.  126 ;  1  Chitty,  Plead,  129, 130 ; 
2  Hen.  &  M.  Ya.  423 ;  1  Stranj^e,  596 ;  3 
East,  596.  An  example  of  this  kind  may  be 
found  in  the  case  of  a  person  who  drives  his 
carriage  during  a  dark  night  on  the  wrong 
yide  of  the  road,  by  which  he  commits  an 
injury  to  another.  3  East,  593 ;  1  Campb. 
497;  2  ii.  466;  5  Bos.  &  P.  119.    See  Gale 


k  W.  Easem.  Index ;  6  Term,  659 ;  1  Easl^ 
106 ;  4  Barnew.  Jb  Aid.  590 ;  1  Taunt.  568 ; 
2  Stark.  272 ;  2  Bingh.  170 ;  5  £sp.  35,  263 ; 
5  Barnew.  k  C.  550.  Whether  the  mcautioua 
conduct  of  the  plaintiff  will  excuse  the  negli- 

F^nce  of  the  uefendant,  see  1  Q.  B.  29 ;  4 
err.  k  D.  642 ;  3  C.  B.  9. 

8«  When  the  law  imposes  a  duty  on  an 
officer,  whether  it  be  by  common  law  or  star 
tute,  and  he  neglects  to  perform  it,  he  may 
be  indicted  for  such  neglect,  1  Salk.  380 ;  6 
Mod.  96 ;  and  in  some  cases  such  neglect  will 
amount  to  a  forfeiture  of  the  office.  4  Black- 
stone,  Comm.  140.     See  Bouvier,  Inst.  Index. 

Wherever  there  is  a  le^  duty,  and  death 
comes  by  means  of  omission  to  discharge  it» 
the  party  omitting  is  guilty  of  a  felonious  hc»- 
micide.  1  Burnett  k  H.  Lead.  Cas.  49 ;  2 
Carr.  k  K.  368 ;  3  id.  123 ;  7  Cox,  Cr.  Cas. 
301 ;  1  Den.  Cr.  Cas.  356  ;  8  Carr.  k  P.  325  ; 
7  id.  438 ;  1  Russell,  Crimes,  Greaves  ed.  19. 
See  6  Mass.  134 ;  8  Mo.  561 ;  2  Strange,  882 ; 
1  Carr.  A;  P.  320;  5  u/.  333;  6  id.  396, 
629 ;  7  id.  499 ;  9  id.  672 ;  4  McLean,  C. 
C.  463.  But  it  must  appear  that  the  death 
was  the  direct  and  immediate  result  of  the 
personal  neglect  or  default  of  the  defendant. 
For  instance,  where  trustees  appointed  under 
a  local  act  for  the  purpose  of  repairing  roads 
within  a  particular  district,  with  a  power  to 
contract  for  executing  such  repairs,  neglected 
so  to  contract,  and  by  reason  of  such  neglect 
one  of  such  roads  became  out  of  repair,  and 
a  person  usine  it  was  accidentally  killed  in 
consequence  of  its  so  being  out  of  repair,  it 
was  held  that  the  trustees  were  not  chargeable 
with  manslaughter.  17  Q.  B.  34.  See  2  Carr. 
k  K.  343,  368 ;  7  id.  425. 

NBaLIOBNT  EBCAPB.  The  omission 
on  the  part  of  a  gaoler  to  take  such  care  of  a 
prisoner  as  he  is  bound  to  take,  when  in  con- 
sequence thereof  the  prisoner  departs  frona 
his  confinement  without  the  knowledge  or 
consent  of  the  gaoler,  and  eludes  pursuit. 

For  a  negligent  escape,  the  sheriff  or  keeper 
of  the  prison  is  liable  to  punishment,  in  a 
criminal  case;  and  in  a  civu  case  he  is  liable 
to  an  action  for  damages  at  the  suit  of  the 
plaintiff.  In  both  cases  the  prisoner  may  be 
retaken.     3  Blackstone,   Comm.  415.     See 

ESCAPB. 

NEaOTIABLE.    In  MeroantUe  Law. 

A  term  applied  to  a  contract  the  right  of 
action  on  which  is  capable  of  being  trans* 
ferred  by  indorsement  (of  whioh  deiiyery  is 
an  essential  part),  in  case  the  undertaking  is 
to  A  or  his  order,  A  or  his  agent,  and  the 
like,  or  by  delivery  alone,  in  case  the  under- 
taking is  to  A  or  bearer, — the  assignee  in 
either  case  having  a  right  to  sue  in  his  own 
name. 

At  common  law,  eho9e»  in  action  were  not 
assignable;  but  exceptions  to  this  rule  hare 
grown. up  by  mercantile  usage  as  to  some 
classes  ot  simple  contracts,  and  others  have 
been  introduced  by  legislative  acta,  so  that 
now  bills  of  exchange,  promissory  notes,  and 
bank-notes,  to  order  or  bearer,  are  uniTer- 
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mIJy  negotiable;  and  bilU  of  lading*  14  Meen. 
k  W.  Ezeh.  403 ;  12  Pick.  Mass.  314 ;  16  fVf. 
474,  and  notes  not  to  order  or  bearer,  have 
become  ovotft  megatiabU;  that  is,  an  indorse- 
ment will  give  a  right  of  action  in  the  name 
of  the  assignor;  and  in  some  states,  by  star 
tnte,  bonds  and  other  specialties  are  assign- 
able bv  indorsement. 

And,  in  general,  any  ehost  in  action  can  be 
assigned  so  that  the  assignee  can  bring  action 
in  name  of  assignor,  and  with  same  rights. 
See  Uare  &  W.  Sel.  Dec.  158-194 ;  1  Parsons, 
Contr.  202. 

HBaOVIAVIOH.  The  deliberation 
which  takes  place  between  the  parties  touch- 
ing a  proposed  agreement. 

That  which  transpires  in  the  negotiation 
makes  no  part  of  the  agreement,  unless  intro- 
duced into  it.  It  is  a  general  rule  that  no 
evidence  can  be  given  to  add,  diminish,  con- 
tradict, or  alter  a  written  instrument.  1  Dall. 
Penn.  426 ;  4  id.  340 ;  3  Serg.  k  R.  Penn. 
609. 

^  Mercantile  Law.  The  act  by  which 
a  bill  of  exchange  or  promissory  note  is  put 
into  circulation  by  beins;  passed  by  one  of  the 
original  parties  to  another  person. 

Until  an  accommodation  bill  or  note  has 
been  negotiated,  there  is  no  contract  which 
can  be  enforced  on  the  note:  the  contract, 
either  express  or  implied,  that  the  party  ac- 
commodated will  indemnify  the  other,  is,  till 
then,  conditional.    2  Mann,  k  6. 911. 

NBGOTZORUM  GBSTOR  (Ut.).    In 

CMl  La'vsr.  One  who  spontaneously,  and 
without  authority,  undertakes  to  act  for  an- 
other, during  his  absence,  in  his  affairs. 

In  cases  of  this  sort,  as  be  acts  wholly  with- 
out authority,  there  can,  strictly  speakmg,  be 
no  amtract;  but  the  civil  law  raises  a  quaai 
mandate  by  implication  for  the  benefit  of  the 
owner,  in  many  such  cases.  Mackeldey,  Civ. 
Law,  2  460;  2  Kent,  Comm,  616,  n.;  'Story, 
Bailm.  H  82,  189. 

NSIF.  In  Old  English  Law.  A  woman 
who  was  bom  a  villein,  or  a  bond-woman. 

NX2MINE  CONTRADICENTB  (usu- 
ally abbreviated  item.  con. ).  Wordn  used  to 
aignifjr  the  unanimous  consent  of  the  house 
to  which  they  are  applied.  In  England,  they 
are  used  in  the  house  of  commons;  in  the 
house  of  lords,  the  words  UHcd  to  convey  the 
same  idea  are  nemine  diMsetdienU, 


^  The  son  of  a  brother  or  sister. 
Ambl.  514;  IJac.  Ch.  207. 

The  Lfttin  ntpo9f  from  whieh  nrphmo  is  derived, 
ITM  used  in  the  oivil  Uw  for  nephew,  but  more  pro- 
perly for  grandyon ;  and  we  aooordingly  find  neven, 
the  cririoal  foroi  of  nephew,  in  the  tense  of  cnnd- 
son.    Britton,  e.  119. 

AcMMrding  to  the  civil  law,  a  nephew  is  in 
ibe  third  degree  of  consanguinity ;  according 
to  the  common  law,  in  the  second :  the  latter 
is  the  rule  of  common  law.  2  Sharswood, 
Bhickst.  Comm.  206.  But  in  this  country  the 
rule  of  the  civil  law  is  adopted.  2  Billiard, 
Real  Prop.  194.    In  the  United  States  gene- 


rally, there  is  no  distinction  between  whole 
and  half  blood.  1  Dev.  No.  C.  106 ;  2  Yerg. 
Tenn.115;  2 Jones, £q. No. C. 202;  IM'CorS, 
So.  0.  456. 

NEP08  (Lat.).    A  grandson. 

NBPTI8(Lat.|.  Oranddauebter ;  somo- 
times  ereat-Krandaanghter.  Ctdvinus,  Lex. ; 
Vicat,  Voc.  Jur. ;  Code,  33. 

NEUTRAL  PROPERT7.  Property 
which  belongs  to  neutral  owners,  and  is  used, 
treated,  and  accompanied  by  proper  inMignia 
as  such. 

%.  Where  the  insured  party  has  property 
and  commercial  establishments  and  aeposito- 
ries  in  different  countries,  if  the  property  and 
concerns  of  any  one  is  in,  or  belongs  to,  a  bel- 
ligerent country,  it  will  have  the  national 
character  of  such  country  though  the  na- 
tional character  of  the  owner  may  be  that 
of  a  neutral.  1  Phillips,  Ins.  {  1^ ;  5  W. 
Rob.  Adm.  302 ;  1  Wheat.  159  ;  16  Johns.  N. 
Y.  128.  The  declaration  of  war  by  a  nation 
subseouently  to  the  time  in  reference  to  which 
the  policy  takes  effect  will,  however,  only  af- 
fect ownership  thereafter  acquired  or  acts 
thereafter  done.  1  Phillips,  Ins.  ch.  ii.  {  iii. 
ch.  ix.  H  v.-viii. ;  1  Wash.  C.  C.  219 ;  6  Cranch, 
274 ;  7  u;.  506 ;  4  Mas.  C.  C.  256 ;  1  Johns. 
N.  Y.  192;  2«f.  168;  9  iVf.  388;  14  id,  308; 
1  C.  Rob.  Adm.  107,  336 ;  2  id.  134 ;  5  id. 
2 ;  6  id.  364 ;  1  Binn.  Penn.  203,  293 ;  5  id. 
464 ;  3  Wheat.  2^5 ;  3  Gall.  G.  0.  274;  5  East^ 
398 ;  12  Mass.  246 ;  8  Term,  230 ;  1  Johns. 
Ch.  N.  Y.  363 ;  2  id.  191. 

8«  The  description  of  the  subject  in  tha 
policy  of  insurance,  as  neutral  or  belonging 
to  neutrals,  is,  as  in  other  cases,  a  warranty 
that  it  is,  what  it  is  described  to  be,  the  in- 
sured interest,  and  must^  accordingly,  in  or- 
der to  comply  with  the  warranty,  not  only  be- 
long to  neutral  owners  at  the  time  of  malcinc 
the  msurance,  but  must  continue  to  be  ownea 
during  the  period  for  which  it  is  insured,  and 
must,  so  far  as  it  depends  upon  the  assured, 
be  accompanied  by  the  usual  insignia^  as 
such,  and  in  all  respects  represented,  man- 
aged, and  used  as  such.  1  Phillips,  Ins.  ch. 
ix.  i  V. ;  Dougl.  732 ;  3  Term,  477^;  1  Johns. 
N.  Y.  1102;  2  id.  168;  Skinn.327;  1  Wash. 
C.  C.  219 ;  2  Caines,  N.  Y.  73 ;  6  Cranch, 
£74 ;  4  Mas.  C.  C.  256 ;  1  C.  Rob.  Adm,  26, 
336 ;  2  ic/.  133,  218 ;  1  £dw.  Adm.  340. 

NEUTRALIT7.  The  state  of  a  nation 
which  takes  no  part  between  two  or  more 
other  nations  at  war  with  each  other. 

3.  Neutrality  consists  in  the  observance  of 
a  strict  and  honest  impartiality,  so  as  not  to 
afford  advantage  in  the  war  to  either  party, 
and  particularly  in  so  far  restraining  its  trada 
to  the  accustomed  course  which  is  held  in 
time  of  peace  as  not  to  render  assistance  to 
one  of  the  belltfperents  in  escaping  the  effects 
of  the  other's  Dostilities.  ifven  a  loan  of 
money  to  one  of  the  belligerent  parties  is 
considered  a  violation  of  neutrality.  9  J.  B. 
Moore,  p.  586.  A  fraudulent  neutrality  it 
considered  as  no  neutrality. 
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8*  The  violation  of  Deutrality  by  citizens 
of  the  United  States,  contrary  to  the  provi- 
sions of  the  act  of  congress  of  April  20,  1818, 
renders  the  individual  liable  to  an  indictment. 
One  fitting  out  and  arming  a  vessel  in  the 
United  States  to  commit  hostilities  against  a 
foreign  power  at  peace  with  them  is,  therefore, 
indictable.  And  by  the  8th  section  of  the  act, 
the  president,  or  such  other  person  as  he  shall 
have  empowered  for  that  purpose,  may  em- 
ploy the  land  and  naval  forces  and  the  mili- 
tia of  the  United  States  for  the  purpose  of 
taking  possession  of  and  detaining  any  ship 
or  vessel,  with  her  prize  or  prizes,  etc.,  and  for 
the  purpose  of  preventing  the  carrying  on  of 
any  expedition  or  enterprise  contrary  to  the 
provisions  of  that  act.  Wharton,  Crim.  Law, 
{i  2778-2807,  and  cases  there  cited ;  Bri^jhtly 
&  Dig.  U.  S.  Law,  688-690,  giving  act  of  1820, 
at  length  there  cited :  6  Pet.  4& ;  1  Pet.  C. 
C.  487.  See  United  States,  Curtis  &  Pritch- 
ard,  and  other  Digests ;  Aldin's  Index,  Whea- 
ton.  Law  of  Nations;  Phillimore,  Int.  Law; 
Marshall,  Ins.  384  a;  I  Kent,  Comm.  116; 
Burlamaqui,  pt.  4,  c.  5,  ss.  16,  17 ;  Bynkers- 
hoeck,  lib.  1,  c.  9;  Cobbett,  Pari.  Deb.  406; 
Chitty,  Law  of  Nat.;  Vattel,  1.  3,  c.  7;  {  104; 
Martens,  Precis,  liv.  8,  c.  7,  2  306 ;  Boucher, 
Inst.  nn.  1826-1831. 

NEVADA.  One  of  the  territories  of  the 
United  States. 

Congress,  by  an  act  approved  March  2,  1861, 
•reoted  so  much  of  the  territory  of  the  United  Stntes 
as  is  included  in  the  following  boandarieit — vis. :  be- 
ginning at  the  point  of  intersection  of  the  forty- 
second  degree  of  north  latitude  with  the  thirty- 
ninth  degree  of  longitude  west  from  Washington, 
thence  running  south  on  the  line  of  said  thirty- 
ninth  degree  of  west  longitude  until  it  intersects 
the  northern  boandary-line  of  the  territory  of  New 
Mexico,  thence  due  west  to  the  dividinji:  ridge 
separating  the  waters  of  Carson  Valley  from  those 
that  fli>w  into  the  Pacific,  thence  on  said  dividing 
ridge  to  the  forty-first  degree  of  north  latitude, 
thence  due  north  to  the  southerly  boundary  of  ^he 
state  of  Oregon,  thence  due  east  to  the  point  of 
beginning — into  a  separate  territory,  by  the  name 
of  the  territory  of  Nevada,  with  a  temporary  terri- 
torial government,  with  the  exception  that  the  act 
is  not  to  apply  to  so  mnch  of  the  present  state  of 
California  af  is  included  within  these  boundaries, 
unless  that  state  consents;  and  with  the  exception 
of  all  that  part  subject  to  Indian  rights  which  hare 
not  been  extinguished  by  treaty.  U.  S.  Stnt.  at 
Large,  1861,  ch.  8H,  Little  A  Brown's  ed.  209.  See, 
also.  Act  of  Congress  July  14, 1862,  extending  the 
boundaries. 

The  provisions  of  the  organic  act  are  substan- 
tially the  same  as  those  of  the  act  erecting  the  ter- 
ritory of  New  Mexico.     See  New  Mexico. 

NEVER  INDEBTED.  A  plea  to  an  ac- 
tion of  indehitatua  cutsumpsit,  by  which  the 
defendant  asserts  that  he  is  not  indebted  to 
the  plaintiff.  6  Carr.  &  P.  545  ;  1  Mee!>.  & 
W.  Exch.  542 ;  1  Q.  B.  77.  The  plea  of  never 
indebted  has,  in  England,  been  substituted 
for  nil  deheU  in  certain  actions  specified  in 
schedule  B  (36)  of  the  Common  Law  Proce- 
dure Act  of  1852 ;  and  the  effect  of  the  plea 
never  indebted  is  to  deny  those  facts  from 
which  the  liability  of  the  defendant  arises.   In 


actions  on  negotiable  bills  or  notes,  never  in- 
debted is  inadmissible.  Reg.  Gen.  lliU  T. 
1853,  JJ  6,  7  ;  3  Chitty,  Stat.  5C0. 

TSfEW  AND  USEFXri.  INVENTION 

A  phrase  used  in  the  act  of  congress  relating 
to  granting  patents  for  inventions. 

The  invention  to  be  patented  must  not  only 
he  new,  but  useful, — that  is,  useful  in  centra- 
distinction  to  frivolous  or  mischievous  inven- 
tions. It  is  not  meant  that  the  invention 
should  in  all  cases  be  superior  to  the  mmlos 
now  in  use  for  the  same  purposes.  1  Maa. 
C.  C.  182,  302;  4  Wash.  C.  C.  9;  1  Pet.  0. 
C.  480,  481 ;  1  Paine,  C.  C.  203 ;  3  C.  B.  425. 
The  law  as  to  the  usefulness  of  the  invention 
is  the  same  in  France.  Kenouard,  c.  5,  s.  16, 
n.  1,  p.  177.    See  Patent. 

NETV  ASSIGNMENT.  Are-state- 
ment of  the  cause  of  action  by  the  plaintiff, 
with  more  particularity  and  certainty,  but 
consistently  with  the  general  statement  in 
the  declaration.  Stephen,  Plead.  241;  20 
Johnj».  N.  Y.  43. 

d.  Its  purpose  is  to  avoid  the  effect  of  an 
evasive  plea  which  apparently  answers  the 
declaration,  though  it  does  not  really  apply 
to  the  matter  which  the  plaintiff  had  in  view. 
1  Wms.  Saund.  209  6.  note  6.  Thus,  if  a  de- 
fendant has  committed  two  assaults  on  the 
plaintiff,  one  of  which  is  iustifiable  and  the 
other  not,  as  the  declaration  may  not  distin- 
guish one  from  the  other,  the  defendant  may 
justify,  and  the  plaintiff,  not  being  able  either 
to  traverse,  demur,  or  confess  and  avoid,  must 
make  a  new  assignment. 

8«  There  ma^  be  several  new  assignments 
in  the  course  ot  the  same  action.  1  Chitty, 
Plead.  614.  A  plaintiff  may  reply  to  a  part 
of  the  plea  and  also  make  a.  new  assignment. 
A  new  assignment  is  said  to  be  in  the  nature 
of  a  new  declaration.  Bacon,  Abr.  Trespass 
(I  4,  2);  1  Saund.  299  c,  but  is  more  pro- 
perly considered  as  a  repetition  of  the  de- 
claration. 1  Chitty,  Plead.  602;  differing 
only  in  this,  that  it  distinguishes  the  true 
ground  of  complaint,  as  being  different  from 
that  which  is  covered  by  the  plea.  Being  in 
the  nature  of  a  new  or  repeated  declaration, 
it  is,  consequently,  to  be  framed  with  as  much 
certainty  or  specification  of  circumstances  as 
the  declaration  itself.  In  some  cases,  indeed, 
it  should  be  even  more  particular.  Bacon, 
Abr.  Trespass  (I  4.  2);  1  Chitty,  Plead.  610; 
Stephen,  Plead. 245.  See  3  Blaekstone,  Cumm. 
311;  Archbold,  Civ.  Plead.  286;  Doctrina 
Plac.  318;  Lawes,  Civ.  Plead,  163. 

NE'W  BRUNS'WICK.  A  province  of 
British  North  America. 

d.  It  is  bounded  north  by  the  river  Re8ti(?oneh6 
and  the  bay  of  Chaleiir,  cast  by  the  gulf  of  St.  Law- 
rence,  south  by  Nova  Scotia  and  the  bay  of  Fundy, 
and  west  by  the  state  of  Maine.  Its  length  from 
north  to  south  is  one  hundred  and  eighty  miles, 
breadth  one  hundred  and  fifty  mites,  giving  an  aT«a 
of  twenty-five  thousand  square  miles. 

The  capital  of  New  Brunswick  is  Fredericton,  a 
small  p]ace  sixty  miles  bnok-  from  the  southern 
shore,  or  eighty  miles  up  the  river  SU  John,  at 
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whow  month  is  the  eitj  St.  John,  with  a  popula- 
tion of  forty  thousand. 

New  Brunswick  was  originally  part  of  the  French 
province  of  Acadie  (see  Nova  Scotia),  but  was 
made  a  distinct  province  in  1784,  having  been  first 
settleU  by  the  French  a.d.  16:^9,  ctded  to  the  £ng- 
lifh  in  1713  by  the  treaty  uf  Utrecht,  and  settled 
by  the  British  govern  men  t  in  1761. 

The  govcrnuient  in  its  three  branches  resembleSi 
ai  eloaely  as  circumstances  permit,  that  of  England. 

^   The  Executive  Department, 

This  consists  of  the  Governor  and  the  Executive 
Council. 

3*  The  Governor  or  Lienteuant-Ooventor  repre- 
sents the  sovereign,  nnd  is  captain -general  and 
commnnder-in-chief  of  the  militin  of  the  province, 
and,  together  with  his  council,  has,  in  general,  the 
same  powers  ns  governors  of  other  colonies, — such 
as  the  appointment  and  cominissioning  of  sheriffs, 
coroners,  magistrates,  and  other  officers.  He  does 
not  preside  in  chancery  or  viee-admiraity,  but  is  one 
of  I  he  court  of  piracy. 

Dy  provincial  act  21  Vict  c.  9,  the  lieutenant- 
gnvemor  and  executivo  council,  together  with  a 
chief  superintendent  (who  virtually  has  the  sole 
control),  form  the  provincial  board  of  education. 

The  E-reentire  Cvuncil  consists  of  nine  members: 
•ix  officeholders, — viz. :  provincial  secretary,  attor- 
Bcy-general,  solicitor-genvral,  chief  commissioner 
of  the  board  of  works,  surveyor- general,  and  post- 
master-general,— and  three  non-offioeholding  mem- 
bers. 

Those  members  of  the  council  who  take  office 
most  be  i  lected  by  the  people  ,*  and  if  ihey  are  mem- 
bers of  the  house  at  the  time  of  their  appointment 
they  thereby  vacate  their  seats  in  the  legislature 
and  go  back  to  their  constituents  for  re-election : 
and  members  so  holdin;;  office  are  at  once  a  part  of 
the  legishiture  and  of  the  executivo.  The  governor 
and  coancil,  as  the  government, -have  the  appoint- 
ment, practically,  at  least,  of  all  public  officers ;  but 
the  council  commonly  consult  the  wishes  of  the  re- 
presentatives of  the  counties  where  the  appoint- 
ments are  made. 

4.  The  expenditure  of  the  public  moneys  is  vested 
in  the  executive  department ;  but  the  hudijet  of  the 
provincial  secretary  (who  corresponds  to  the  prime 
minister)  must  be  laid  before  the  house  of  assembly 
and  passed  by  them. 

The  house  can  investigate  the  affairs  of  any  de- 
partment by  calling  on  the  governor  to  order  the 
papers  connected  therewith  to  be  brought  before 
tham. 

The  Legielntive  Department, 

5.  This  consists  of  the  Legislative  Council,  or 
Upper  House,  and  the  Lower  Honso,  or  House  of 
Assembly. 

The  Ley  tula  five  Council  consists  of  twenty-three 
member^*,  appointed  by  the  crown  on  the  recom- 
mendati(»n  of  the  governor  and  council, — practi- 
cally appointed  by  the  governor  and  council. 

They  are  u.<nany  men  of  wealth  and  political  in- 
flnence,  and  hold  their  seats  for  life  or  during  good 
behavior. 

Prior  to  1834  tho  legislative  and  executive  coun- 
cils were  united,  but  since  that  time  they  have  been 
distinct  bodies ;  but  a  seat  in  the  legislature  does 
not  prevent  one's  being  a  member  of  the  executive. 
In  1862  the  executive  council  was  composed  of  two 
members  of  the  legislative  council  and  seven  mem- 
befM  of  the  house  of  assembly. 

The  apporrionment  of  representatives  to  counties 
fa  based  upon  the  population, — eight  counties  send- 
ing two  each,  one  sending  three,  and  five  sending 
four  each,  while  the  city  of  St.  John  sends  two. 

O.  The  Honae  of  Ameemhly  consists  of  forty-one 
members,  elected  by  the  people. 


The  provincial  not  18  Vict.  1855,  c.  37,  \  20,  pro- 
vides that  the  candidate  shall  be  a  male  British 
subject,  of  age,  and  for  six  months  previous  to  the 
teste  of  the  writ  of  election  legally  seised  as  of  free- 
hold, for  his  own  use,  of  land  in  the  province  of  the 
value  of  three  hundred  pounds  over  and  above  all 
incumbrances  whatever  cbargt'd  upon  or  afi'ecting 
the  same. 

The  qualification  for  a  vote  for  'representative  if 
established  by  the  provincial  act  18  Vict.  1855,  o. 
37,  \  1,<  which  provides  that  voters  for  representa- 
tives shall  be  mule  British  subjects,  of  age,  not  le- 
gally incapable,  and  who  shnll  have  been  assessed, 
for  the  year  in  which  the  registry  is  made  up,  for 
real  estate  one  hundred  dollars,  or  personal  property 
four  hundred  dollars,  or  real  and  personal  four 
hundred  dollars,  or  annual  income  four  hundred 
dollars.  In  case  no  assessment  is  made  in  his 
parish,  the  possession  of  the  ^uo/i/Sca/toti  shall  be 
sufficient. 

T*  The  government  is  what  is  called  ''respon- 
sible govcrnment,">-a  term  which  has  given  rise 
to  much  dispute,  sticklers  for  tho  rights  of  the 
crown  and  lovers  of  monarchy  proclaiming  it  an 
absurd  self-contradiction,  while  the  so-culled  libe- 
rals cling  to  it  as  a  fit  name  for  a  government  whose 
executive  council  are,  directly  or  indireolly,  depend- 
ent on  the  people  for  their  places. 

To  give  an  idea  of  the  working  of  this  system,  lot 
us  suppose  the  present  government  ousted.  Tho 
lieutenant-governor  would  then  sumnAon  tho  leaden 
of  the  stronger  political  party  in  the  legislature,  and 
call  upon  them  to  name  a  council.  They  would 
sug>;est  nine  men  from  their  own  party,  or  such  as 
would  act  with  them,  and  he  would  thereupon  issue 
his  proclamation  making  such  men  his  executive 
council.  Six  of  these  taking  office  (supposing  them 
appointed  from  the  house  of  assembly)  vacate  their 
s«  ats  in  the  legislature  and  go  back  to  their  consti- 
tuents for  the  re-election  necessary  to  confirm  them 
as  councillors  and  to  allow  them  to  retain  their  scats 
in  the  lower  house.  If  not  re-elected,  new  aipoint- 
mcnts  are  made  and  the  council  filled. 

Suppose  them  re-elected.  The  question  now 
comes.  Have  the  government,  so  constituted,  the 
confidence  of  the  people?  If  they  are  stn  ng 
enough  in  the  legislature,  all  goes  smoothly ;  but 
as  soon  as  the  opposition  can  control  a  majority  of 
votes  in  the  house,  ihey  pass  a  vote  of  "wunt  of 
confidence."  and  thereupon  the  executive  council 
resign,  and  the  appointing  process  is  gone  through 
with  anew. 

8*  The  Hottee  of  Aeeemhiy  is  elected  by  the  people 
every  four  years,  by  ballot.  The  government,  t'.e. 
executive  council,  is  commonly,  but  not  necefsa- 
rily,  chosen  from  the  house  of  assembly,  and  is 
in  accordance  with  the  j>olitical  strength  of  that 
body. 

AVhen  an  executive  council  cannot  co-operate  with 
the  lieutenant-governor,  they  are  dismissed  or  re- 
sign ;  and  if  then  re-elected  by  the  people,  the  gov- 
ernor a^ks  her  mnjesty  to  appoint  his  successor ;  or, 
if  he  still  holds  his  office  and  continues  to  act  impro- 
perly, the  people  appeal  through  the  house  to  the 
crown,  and  all  such  appeals  are  fairly  and  promptly 
decided. 

The  Judicial  Department, 

0.  This  comprises  the  Supreme  Court  of  Judica- 
ture, Circuit  Courts,  Probate  Courts,  Coui  t  of  Mar- 
riage and  Divorce,  Court  of  Vice-Admiralty,  Court 
for  Trial  and  Punishment  of  Piracy  and  Other  Of- 
fences upon  tho  High  Seas,  Court  of  Common  Pleas 
or  Quarter  SesMons  of  the  County  Magistrates,  and 
the  Petty  Court  or  Inftrior  Court  <if  Common  Pleas, 
besides  Police  Courts  and  minor  tribunals. 

The  Supreme  Court  consists  of  a  chief  justice  and 
four  puisne  judges,  appointed  by  the  crown  on  re- 
commendation of  the  governor  and  council.    By 
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«ot  of  assembly  17  Viot  e.  67,  the  ooart  of  ohan- 
eery  was  abolished,  and  the  master  of  the  rolls  ap- 
pointed a  judi^e  of  the  supreme  court :  henee  all 
eautes  heretofore  cognisable  by  the  court  of  chan« 
eery  are  to  be  determined  in  the  **  equity  tide  of  the 
iupreme  courL" 

lO*  The  terms  of  ooart  are,  as  in  England,  four 
in  number,— Hilary,  first  Tuesday  in  February; 
Saster,  second  Tuesday  in  April ;  Trinity,  second 
Tuesday  in  June ;  Miohaelma«,  second  Tuesday  in 
October ;  and  nisi  prius  sittings  in  county  of  York, 
second  Tuesday  in  January  and  fourth  Tuesday  in 
June.  Suits  for  twenty  dollars  or  less  can  be  heard 
before  a  justice  or  magistrate's  court,  or  (in  St. 
John  city  only,  for  forty  dollare  or  lose)  before  the 
petty  court.  Suits  for  from  twenty  to  eighty  dol- 
lars go  before  the  court  of  common  pleas  or  quarter 
sessions :  and  in  the  city  of  St.  John  the  mayor  and 
recorder  are  judge;*  of  the  quarter  sessions.  Suits 
for  over  eighty  dollars  must  go  before  the  supreme 
court.  Imprisonment  for  debt  is  still  permitted; 
but  the  debtor  is  discharged  on  taking  his  oath 
that  he  has  no  property  of  any  kind.  Possession 
of  a  leasehold  estate  would  prevent  his  taking;  the 
oath.  Any  imprisoned  debtor  who  can  get  bail 
may  go  on  the  limits,  the  limits  extending  to  a 
distance  of  three  miles  from  the  jail.  In  seising 
under  execution,  tools  of  trade  and  fifty  dollars' 
worth  of  household  furniture  are  exempt,  except  for 
reift,  in  which  ease  the  landlord  may  take  erery 
thing  on  the  premises.  There  is  no  prooeoding  of 
attachment  on  mesne  process,  as  in  some  of  the 
■New  England  states.  The  laws  in  force  are  the 
oommon  law  of  England,  the  statute  laws  of  Great 
Britain  so  far  as  they  are  made  to  extend  to  the 
colonies,  and  provincial  statutes  not  repugnant  to 
the  laws  of  England. 

NEW  FOR  OLD.  A  term  used  in  the 
law  of  insurance  in  cases  of  odjuBtment  of  a 
loss  when  it  has  been  but  partial.  In  oiak- 
ine  such  adjustment,  the  rule  is  to  apply  the 
ola  materiaU  towards  the  payment  of  the 
new,  by  deducting  the  value  of  them  from 
the  gross  amount  of  the  expenses  for  repairs, 
and  to  allow  the  deduction  of  one-thira  new 
for  old  upon  the  balance.  See  1  Cow.  N.  Y. 
265 ;  4  irf.  245 ;  4  Ohio,  284 ;  7  Pick.  Mass. 
259;  14uf.  141. 

NEW  HAMPBHIRR  The  name  of  ofte 
of  the  original  thirteen  United  States  of 
America. 

2.  It  WHS  subject  to  Massaobnsetts  ftrom  1641  to 
1680.  Many  of  its  institutions  and  laws  are  to  be 
traced  to  that  connection.  It  was  govemeJ  as  a 
province,  under  royal  commissions,  by  a  governor 
and  Cdunoil  appointed  by  the  king,  and  a  house  of 
assembly  elected  by  the  people,  until  the  revolu- 
tion. 

In  January,  1776,  a  temporary  constitution  was 
adopted,  wbioh  continued  till  1784.  The  constitu- 
tion adopted  in  1784  was  amended  by  a  conven- 
tion of  delegates  held  at  Concord,  approved  by  the 
people  in  thiir  town-meetings,  and  established  by 
the  convention  in  February,  1792.  This  constitu- 
tion was  amended  in  1860,  by  abolishing  the  pro- 
perty qualification  for  certain  offices,  but  is  other- 
wifie  still  in  force. 

Every  male  inhabitant  of  every  town  and  place, 
of  twenty-one  years  of  ago  and  upwards,  except 
paupers  and  persons  excused  from  paying  taxes  at 
tlieir  own  request,  is  entitled  to  vote  in  the  town- 
meetings  for  the  officers  elected  by  the  people.  By 
statute,  the  names  of  all  voters  are  required  to  be 
placed  by  the  selectmen  on  a  check-list;  and  no 
vote  will  be  received  unless  the  name  of  the  voter 
it  so  registered.    Three  months'  residence  in  the 


town,  six  months'  in  the  state,  and  the  preseBtnenA 
to  the  selectmen  of  the  record  of  naturalization  of 
persons  who  have  been  aliena,  thirty  days  be- 
fore the  day  of  meeting,  are  required  to  cntitl*  a 
party  to  be  registered  on  the  check-list. 

Th*  Leyitlativ  Pomtr, 

3.  This  is  lodged  in  the  Senate  and  House  of 
Representatives,  each  of  which  has  a  negative  upon 
the  other,  and  which  together  are  styled  the  &eii#- 
ral  Court  of  New  Hampshire, 

The   Senate  is  composed  of   twelve  members, 

elected  for  the  term  of years,  one  from  each 

district,  by  the  people  of  the  district.  If  no  per- 
son is  elected  by  the  people  for  any  district,  or  if  a 
vacancy  occur,  one  is  elected,  by  joint  ballot  of  the 
two  houses,  from  the  two  persons  having  the  high- 
est number  of  votes.  A  senator  must  be  a  Protest- 
ant, thirty  years  old,  an  inhabitant  of  the  district, 
and,  for  seven  years  next  before  his  election,  of  the 
state. 

Bepreeentativee  are  elected  annually,  for  the  term 
of  one  year,  by  the  voters  of  the  several  towns  and 
districts,  and  in  case  of  failure  to  elect,  or  vacancy, 
as  senators  are  in  like  case.  Each  town  having  one 
hundred  and  fifty  ratable  male  polls  of  twenty-one 
years  of  age  and  upwards  may  elect  one  repre- 
sentative, and  one  more  for  each  three  hundred  ad- 
ditional polls.  Towns  and  places  having  lest  than 
one  hundred  and  fifty  ratable  polls  may  be  classed 
by  law  for  the  chance  of  a  representative;  and 
towns  which  cannot  be  classed  without  great  incon- 
venience may  be  authorized  by  law  to  elect.  A 
representative  must  be  a  Protestant,.an  inhabitant 
01  the  town  for  which  be  is  elected,  and,  for  two 
years  next  preceding  his  election,  of  the  state. 
The  constitution  contains  the  usual  provisions  for 
securing  the  organization  of  each  house,  giving 
control  of  the  conduct  of  members,  providing  for 
keeping  and  publishing  a  record  of  proceedings, 
for  open  sessions,  limiting  the  power  of  adjocrs- 
ment  of  houses  separately,  securing  members  from 
arrest  on  civil  princess  while  going  to,  remaining 
at,  and  returning  from  the  session,  and  for  securing 
freedom  of  debate.  The  general  assembly  has  fuu 
legislative  powers,  may  constitute  courts,  regulate 
taxes,  secure  equal  representation,  etc.,  under  re- 
strictions similar  to  those  contained  in  the  consti- 
tutions of  the  other  states. 

7%e  Exervtive  Power, 

4.  This  is  lodged  in  a  Governor  and  Council. 

The  Ooeemor  is  elected  annually,  and  holds  his 
office  for  one  year  from  the.  first  Wednesday  in 
June.  If  no  person  has  a  majority  of  votes,  the 
senate  and  house  of  ropresentiitiveB,  by  joint  ballot, 
elect  one  of  the  two  persons  having  the  highest 
number  of  votes.  In  case  i»f  a  vacancy,  the  preai- 
dent  of  the  senate  exercises  the  powers  of  the 
office,  but  oennot  then  act  as  senator.  The  governor 
must  be  a  Protestant,  of  the  age  of  thirty  years, 
and  an  inhabitant  of  the  atate  for  seven  years  next 
preceding  his  election. 

The  governor  is  commander-in-chief  of  all  the 
military  forces  of  the  state.  He  has  a  limited  veto 
upon  the  acts  and  resolves  of  the  general  court, 
which  are  invalii  unless  they  are  approved  and 
signed  by  him  ,*  but  if  he  does  not  return  any  bill 
to  the  house  in  which  it  originated,  with  his  objeo« 
tions,  within  five  days  after  it  is  presented  to  hisa, 
provided  the  general  court  continue  in  session,  or 
if  the  two  houses,  after  considering  his  objection^ 
shall  again  pass  the  same  by  a  vote  of  two-thirds 
of  each  house,  the  bill  will  become  a  law  as  if  he 
bad  signed  it.  In  case  any  cause  of  danger  to  the 
health  of  the  members  exists  at  their  place  of  meet- 
ing, he  may  direct  the  session  to  be  held  at  anothet 
place. 

5*  Councillore  are  elected  annually,  must  have 
the  qualifioatiooi  of  senators,  and  hold  offioe  for 
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•he  fame  term  ma  the  governor.  The  state  is 
divided  by  law  into  five  districts,  in  each  of  which  a 
•onooillor  is  elected,  and  Taoaneies  are  filled  by  a 
like  election.  If  no  person  bas  a  minority  of  votes, 
the  two  houses,  by  joint  ballot,  elect  a  oonnoilior 
from  the  two  persons  having  the  highest  number  of 
votes. 

The  governor  and  eouneil  may  s4joum  or  pro* 
rogue  the  general  court,  in  case  of  disagreement  of 
the  two  houses,  for  any  period  nut  exceeding  ninety 
day«.  They  nominate  and  appoint  all  judicial 
officers,  the  attorney-general  and  solicitors,  sheriffs 
and  coroners,  registers  of  probate,  and  all  general 
and  field  officers  of  the  militia, — each  having  a 
negative  upon  the  other.  Nominations  must  be 
aiade  three  days  before  sn  appointment  can  be 
made,  unless  a  minority  of  the  council  assent.  All 
commissions  must  be  in  the  name  and  under  the 
seal  of  the  Htate,  signed  by  the  governor  and  at- 
tested by  the  seoretary,  and  the  tenure  of  the  of- 
fice stated  therein. 

The  power  of  pardoning  offences — after  convic- 
tion only,  however — is  vested  in  the  governor  and 
•ouncil,  except  in  oases  of  impeachment.  No 
money  can  be  drawn  from  the  treasury  of  the 
state  but  by  warrant  of  the  governor,  with  the 
advice  and  consent  of  the  eonncil. 

The  Judicial  Power, 

6«  The  Supreme  Judicial  Court  consists  of  a 
chief  justice  and  five  assistant  justices,  appointed 
by  the  governor  and  council,  to  hold  during  good 
behavior,  until  seventy  years  of  age.  It  has 
original  jurisdiction  of  all  oases  and  proceedings 
at  common  law,  civil  and  criminal,  except  those  in 
which  justices  of  the  peace  have  jurisdiction;  of 
all  cases  in  equity  :  in  all  cases  of  divorce  and  ali- 
mony ;  and  appellate  Jurisdiction  in  all  appeals 
from  courts  of  probate,  and  in  all  appeals  from 
police  courts  and  from  justices  of  the  peace. 

Trial  terms  of  the  supreme  court  are  held  by  a 
■ingle  judge  in  every  county  twice,  and  in  the 
larger  eounties  three  times,  a  year;  but  two  judges 
muM  attend  in  any  capital  trial.  At  these  terms 
are  entered  and'  tried  most  eases  at  common  law 
and  appeals  from  police  courts  and  justices  of  the 
peace;  and  all  trials  by  jury  are  had  there;  but 
•ases  may  be  tried  without  a  jury,  by  consent  of 
parties.  Any  question  of  law  arising  at  these 
terms  may  be  transferred  to  the  law  terms  for 
decision  by  the  whule  court. 

Two  law  terms  are  held  annually  in  each  of 
the  four  judicial  districts  into  which  the  state  is 
divided.  At  these  terms  are  entered  and  heard 
all  eases  in  equity,  eases  of  divorce,  appeals  from 
e  >urts  of  probate,  writs  of  error  and  certiorari, 
cases  of  mandamus,  quo  warranto,  and  the  like, 
and  all  onvstions  of  law  transferred  from  the  trial 
terms.  No  trials  by  jury  are  held  at  law  terms ; 
but  i9»aes  of  fact  are  transrerred  to  the  trial  terms. 
Four  justices  are  a  quorum  at  the  law  term^,  and 
the  concnrrence  of  three  is  necessary  to  a  decision 
of  any  law  question. 

T.  Jadjfee  of  probate  are  appointed  by  the  gov- 
ernor and  council  in  each  county,  who  hold  their 
office  during  good  behavior,  unless  sooner  removed 
bj  address  of  both  houses  or  by  impeachment. 
They  have  jurisdiction  of  all  matters  relating  to 
the  estates  of  persons  deceased  and  the  guardian- 
ship of  minors,  insane  persons,  and  spendthrifts, 
fobject  to  appeal  to  the  supreme  court. 

Jtiticee  of  ike  Peace  are  appointed  in  rafflcient 
Bomber  by  the  governor  and  council,  who  hold 
their  office  during  the  term  of  five  years,  unless 
sooner  removed  by  a<ldrcfs  of  both  houses  of  the 
legislature.  They  have  jurisdiction  of  all  civil  causes 
At  common  law  in  which  the  damages  demanded  do 
Bot  eieeed  thirteen  dollars  and  thirty-three  cents 
•ad  where  the  title  to  real  estate  is  not  involved,  and 
Id  many  minor  criminal  oaseSy  subject  to  appeal  to 


the  supreme  court.  They  have  authority  to  arrest* 
examine,  and  bind  over  for  trial  at  the  supreme 
court  persons  charged  with  higher  offences. 

Police  Giurte  have  exclusive  jurisdiction,  in  the 
cities  and  places  where  they  are  established,  in  all 
cases  where  justices  of  the  peace  have  jurisdiction 
elsewhere. 

No  judge,  clerk,  or  register  of  any  court,  or 
justice  of  the  peace,  can  act  as  attorney,  be  of 
coansel,  or  receive  fees  as  advocate  or  counsel,  in 
any  ease  which  may  come  before  the  court  of  which 
he  is  an  officer. 

County  Commieeionere  are  elected,  three  in  each 
county,  by  the  voters  of  the  county,  for  the  term 
of  three  years,  one  being  elected  each  year.  They 
have  general  control  and  management  of  the 
financial  affairs  of  the  county,  of  the  public  build- 
ings, of  the  roads,  of  paupers,  and  of  levying  the 
county  tax. 

NEW  JER8E7.  The  name  of  one  of  the 
original  thirteen  states  of  the  United  States  of 
America. 

fL  The  territory  of  which  the  state  is  oomposed 
was  included  within  the  patent  granted  by  Charles 
II.  to  his  brother  James,  duke  of  York,  bearing 
date  on  the  12th  of  March  16fi|.  This  grant  com- 
prised all  the  lands  lying  between  the  western  side 
of  Connecticut  river  and  the  east  side  of  Delaware 
bay,  and  eonferred  powers  of  government  over  the 
granted  territory.  At  this  time  the  province  was 
in  the  possession  and  under  the  government  of 
Holland.  Before  the  close  of  the  year  the  inhabit- 
ants of  the  province  submitted  to  the  government 
of  England,  on  th^  23d  and  24th  of  June,  1664. 
The  duke  of  York,  by  deeds  of  lease  and  release^ 
conveyed  to  John  Lord  Berkely  and  Sir  George 
Carteret,  their  heirs  and  assigns  forever,  **  all  that 
tract  of  land  a«ijiiccnt  to  New  England  and  lying 
and  being  to  the  westward  of  Long  Island  and 
Manhitas  Island,  and  bounded  on  the  east  part  by 
the  main  sea,  and  part  by  Hudson  river,  and  hath 
upon  the  west  Delaware  bay  or  river,  and  ex- 
tendeth  southward  to  the  main  ocean  as  far  as 
Cape  May  at  the  mouth  of  Delaware  bay,  and  to 
the  northward  as  far  as  the  northernmost  branch 
of  the  said  bay  or  river  of  Delaware,  which  is  in 
41  degrees  and  40  minutes  of  latitude,  and  erosseth 
over  thence  in  a  straight  line  to  Hudson's  river  in 
forty-one  degrees  of  latitude :  which  said  tract  of 
land  is  hereatter  to  be  called  Nova  Csssaria  or  New 
Jersey." 

3*  This  grant  first  defined  the  boundaries  and 
gave  the  name  nf  the  province.  It  conferred  upon 
the  grantees,  with  the  territory,  powers  of  govern- 
ment in  as  full  and  ample  manner  as  they  were 
conferred  by  the  crown  upon  the  duke  of  York. 
Lord  Berkely  and  Sir  George  Carteret,  being  by 
virtue  of  this  conveyance  the  sole  proprietors  of 
New  Jersey,  on  the  1 0th  of  February,  IBCt  signed  a 
cons titutinn  which  they  published  under  the  title  of 
"  The  consessions  and  agreement  of  the  lords  propri* 
etors  of  the  province  of  Nova  Csssaria  or  New  Jersey 
to  and  with  all  and  every  of  the  adventures,  and 
all  rach  as  shall  cettle  or  plant  there."  This  docu- 
ment, under  the  title  of  **  The  Consessions,"  was 
regarded  as  the  first  constitution  of  New  Jersey, 
and  continued  in  force  until  the  division  of  the 
province  in  1676.  The  instrument  was  cinsidered  as 
irrevocable,  and  therefore  of  higher  authority  than 
the  acts  of  assembly,  which  were  subject  to  aUera* 
tion  and  repeal.  War  having  hern  declared  by 
England  against  Holland  in  1673,  the  Dutch  were 
again  in  popsession  of  the  country,  and  the  inhabit- 
ants submitted  to  their  authority. 

4.  By  the  treaty  of  peace  between  England  and 
Holland  on  the  0th  of  February,  1674,  the  country 
was  restored  to  the  possession  of  the  English.  On 
the  conclusion  of  peace^  in  order  to  remove  all 
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gronnds  of  objection  to  his  title  on  acconnt  of  the 
recapture  of  the  countrjr  by  the  Dutch,  the  duke 
of  York  obtained  from  the  eruwn  a  new  patent, 
aimilar  to  the  first,  and  dated  on  the  29tb  of  June, 
1674.  On  the  20th  of  July  in  the  pame  year,  the 
duke  of  York  made  a  seoond  grant  of  a  portion  of 
the  provinoo  to  Sir  George  Carteret  individually. 
The  partition  which  this  patent  was  intended  to 
tecure,  in  addition  to  the  confirmation  of  Carteret's 
grant,  was  accomplished  by  deeds  of  partition 
executed  July  ],  1670,  between  Carteret  and  the 
trustees  of  Byllinge.  In  1702,  the  proprietors  of 
the  two  provinces,  called  respectively  East  New 
Jersey  and  West  Kew  Jersey,  surrendered  their 
powers  of  government  to  Queen  Anne,  still  retain- 
ing thvir  title  to  the  land.  The  two  divisions 
constituted  thenceforth  but  one  colony.  The  col- 
ony was  governed  by  a  governor  and  council  ap- 
pointed by  the  crown,  and  an  assembly  of  the 
representatives  of  the  people  chosen  by  the  free- 
bolders.  This  form  of  government  continued  till 
the  American  revolution. 

5*  The  first  constitution  of  the  state  of  New 
Jersey  was  adopted  by  the  provisional  congress  on 
the  second  day  of  July,  1776.  This  body  was 
composed  of  representatives  from  all  the  counties 
of  the  state,  who  were  elected  on  the  fourth  Mon- 
day of  May,  and  convened  at  Burlington  on  the 
tenth  day  of  June,  1776.  It  was  finally  adopted 
on  the  second  day  of  July,  but  was  never  sub- 
mitted to  a  popular  vote.  Thi;)  constitution  con- 
tinued in  force  until  the  first  day  of  September, 
1844,  when  it  was  superseded  by  the  existing  con- 
stitution. A  new  constitution  was  adopted  May 
14,  1844,  by  a  convention  composed  of  delegates 
elected  by  the  people  in  pursuaqce  of  an  act  passed 
by  the  legislature.  The  constitution  thus  framed, 
having  been  submitted  to  and  adopted  by  the 
people  at  an  election  held  on  the  thirteenth  day  of 
August,  took  effect  and  went  into  operation,  pursu- 
ant to  one  of  its  provisions,  on  the  twenty -second 
of  September,  1844. 

G.  The  right  of  suffrage  is  by  the  constitution 
vested  in  every  white  male  citizen  of  the  United 
States,  of  the  age  of  twenty-one  years,  who  has  been 
a  resident  of  the  state  one  y^ear,  and  of  the  county  in 
which  he  claims  bis  vote  five  months,  next  before 
the  election :  provided  that  no  person  in  the  mili- 
tary, naval,  or  marine  service  of  the  United  States 
shall  be  considered  a  resident  of  the  state  by  being 
stationed  in  any  garrison,  barrack,  or  military  or 
naval  place  or  station  within  the  state;  and  no 
pauper,  idiot,  insane  person,  or  person  convicted  of 
a  crime  which  now  excludes  him  from  being  a  wit- 
ness, unless  pardoned  or  restored  by  law  to  the 
right  of  suffrage,  shall  enjoy  the  right  of  an  elector. 

The  Leffi§lative  Power, 

ThiE  IB  lodged  in  a  Senate  and  General  Assembly, 
which  meet  separately  the  second  Tuesday  in  Janu- 
ary each  yea-. 

The  Senate  is  composed  of  one  senator  from  each 
county,  elected  by  the  people  for  three  years.  They 
are  divided  into  classes,  so  that  one- third  of  the 
senate  is  changed  each  year.  A  senator  must  be 
entitled  to  vote,  at  least  thirty  years  old,  have  been 
a  citizen  and  inhabitant  of  the  state  for  four  years, 
and  of  the  county  for  which  he  is  chosen  one  year, 
next  before  election. 

T*  The  General  Antemhly  is  composed  of  members 
elected  annually  by  the  voters  of  the  several  coun- 
ties. They  are  apportioned  on  the  basis  of  popu- 
lation ;  and  each  county  is  to  have  one  member  at 
least,  and  the  whole  number  is  not  to  exceed  Hxty. 
Each  member  must  be  entitled  to  vote,  at  least 
twenty-one  yeard  old,  must  have  been  a  citizen  and 
Inhabitant  of  the  state  for  two  years,  and  of  the 
county  ftir  which  he  is  chosen  one  year,  next  before* 
his  election. 


The  ExecHtivt  Power, 

The  Governor  is  elected  by  the  legal  voters  of  th« 
state  for  the  term  of  three  years,  commencing  on  tlM 
third  Tuesday  of  January  next  ensuing  bis  eieotion. 
He  is  incapable  of  holding  the  office  for  three  yean 
next  after  his  term  of  service.  He  must  be  not  leu 
than  thirty  years  of  age,  and  have  been  for  twenty 
years  at  least  a  citizen  of  the  United  States,  and  a 
resident  of  this  state  Feven  years  next  before  his  eleo- 
tion,unless  he  has  been  absent  during  that  time  on  the 
public  busincjis  of  the  United  States  or  of  this  state, 

8*  He  is  the  commander-in-chief  ef  all  tbe  mili- 
tary and  naval  forces  of  the  state;  has  power,  ex- 
cept in  cases  of  impeachment,  to  suspend  the  col- 
lection  of  fines  and  forfeitures,  and  to  grant  reprieves, 
to  extend  until  tbe  expiration  of  a  time  not  exceed- 
ing ninety  days  after  conviction;  in  connection 
with  tbe  chancellor  and  the  six  judges  of  the  court 
of  errors  and  appeals,  or  the  major  part  of  them, 
can  remit  fines  and  forfeitures,  and  grant  pardons 
in  all  cases  after  conviction,  except  impeachment; 
and  is  liable  to  impeachment  for  misdemeanor  in 
office  during  his  continuance  in  office  and  for  two 
years  thereafter.  In  casts  of  the  death,  resignation, 
or  removal  from  office  of  the  governor,  the  powers, 
duties,  and  emoluments  of  tbe  office  devolve  upon 
the  president  of  the  senate ;  and  in  case  of  bis  death, 
resignation,  or  removal,  then  upon  tbe  speaker  of 
the  house  of  assembly,  until  another  governor  shall 
be  elected  and  qualiticd;  but  in  such  case  another 
governor  shall  be  chosen  At  the  next  electicn  for 
members  of  tbe  legislature,  unless  such  vacancy  oc- 
cur within  thirty  days  preceding  such  election,  in 
which  case  a  governor  shall  be  chosen  at  the  next 
succeeding  election  for  members  of  the  legislature. 

The  Judicial  Power, 

O.  The  Court  of  Errore  and  Ajypeale  consists  of  a 
chancellor,  the  justices  of  tbe  supreme  court,  and 
six  judges,  or  a  major  part  of  them,  which  judges  aro 
appointed  for  six  years  by  the  governor,  with  the 
consent  of  tbe  senate. 

Tbe  seat  of  one  of  the  judges  is  vacated  each  year : 
so  that  one  judge  is  annually  appointed.  No  mem- 
ber of  the  court  who  has  given  a  judicial  opinion 
in  tbe  cause  in  favor  of  or  against  any  error  com- 
plained of,  may  sit  as  a  member  or  have  a  voice  on 
the  bearing ;  but  the  reasons  for  such  opinion  shall 
bo  assigned  to  the  ciurt  in  writing.  Four  sessiions 
are  held  annually,  at  Trenton.  It  is  the  highest 
court  of  appeals  from  decisions  of  tbe  supreme 
court,  court  of  chancery,  and  circuit  court  After 
decision  pronounced,  the  cause  is  remitted  to  the 
inferior  courts  for  judgment  and  execution  accord- 
ing to  tbe  decision. 

The  Court  of  Chavcery  consists  of  a  chancellor, 
appointed  by  the  governor  for  a  term  of  seven  years, 
who  is  also  the  ordinary  or  surrogate  general  and 
judge  of  the  prerogative  court.  Appeals  lie  from 
the  order  or  decree  of  the  orphans'  court  to  the  pre- 
rogative court. 

10.  The  Supreme  Court  consists  of  one  chief  and 
six  assistant  judges,  appointed  by  the  governor, 
with  the  advice  and  consent  of  the  senate,  fpr  the 
term  of  seven  years.  This  number  may  be  increased 
or  decreased  by  law,  but  may  never  be  less  than 
two.  The  judges  are  ex  officio  justices  of  the  infe- 
rior court  of  common  pleas,  orphans'  court,  and 
court  of  general  quarter  sessions.  Four  stated 
terms  are  to  be  held  annually,  at  Trenton,  and  spe- 
cial terms  as  court  may  appoint,  not  exceeding  two 
a  year.  This  is  the  court  of  general  inquiry,  com- 
mon-law jurisdiction.  When  issues  of  fact  arise, 
tbey  &re  sent  to  the  circuit  court  to  be  found  by  a 
jury  and  single  judge. 

Circuit  Court*  are  held  in  every  county  in  the  state, 
by  one  or  more  justices  of  the  supreme  court,  or  a 
judge  appointed  for  the  purpose  For  this  purposa 
the  Btate  is  divided  into  seven  districts,  and  one 
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judge  asaigDed  to  each  district  In  all  caKOB  within 
the  county,  except  in  those  of  a  criminal  nature, 
these  cnuris  have  coumon-law  jurisdiction  concur- 
rent with  the  supreme  courts;  and  any  final  judg- 
ment of  a  circuit  court  may  be  docketed  in  the  eu- 
preme  court,  and  operates  as  a  judgment  obtained 
in  the  supreme  court  from  the  time  uf  such  docket- 
ing. Final  judgmenti»  in  any  circuit  court  may  be 
rell)o^e4l  by  writ  of  error  into  the  supreme  court,  or 
directly  int't  the  court  of  errors  and  appeals;  and 
quest  iouii  of  law  which  arise  are  to  be  certified  by  the 
presiding  jadge  to  the  supreme  court  for  decision. 

II.  </ounuou  PUng  C*tutt.  This  in  each  county  is 
composed  of  five  judges,  appointed  for  five  years  by 
senate  and  general  asaemoly  by  joint  balloL  One 
goes  out  of  office  each  year. 

Oyrr  and  Terminer  aud  General  Jftil  Delfrery. 
Thi»  court  is  held  by  one  or  more  justices  of  the 
supreme  court,  and  one  or  more  of  the  court  of 
eommon  pleas,  in  each  county,  at  the  times  of  hold- 
ing the  circuit  court,  and  such  other  times  as  the 
judge  of  the  supreme  court  may  appoint.  It  has 
cognizance  of  all  crimes  whatever  of  an  indictable 
or  prvscntible  nature  committed  in  the  county 
where  the  court  is  held. 

Com  t  uf  Quarter  Se«9ion$,  This  court  is  composed 
of  three  or  more  jnstiees  of  the  court  of  common 
pleaj  in  each  county.  It  has  cognizance  of  all 
Crimea  fur  purposes  of  indictment;  but  all  capital 
erimes  and  those  of  the  graver  character  must  be  tried 
by  the  court  of  oyer  and  terminer  or  supreme  court 
The  Of-phnnt'  Cuurt  is  held  in  each  county,  by  three 
or  more  judges  of  the  oommon  pleas  court.  It  has 
the  original  jurisdiction  of  the  probate  of  wills,  set- 
tlement of  the  esitates  of  decedents,  appointment 
and  control  of  administrators  and  executors,  and 
the  care  of  minors,  inc'uding  the  appointment  and 
control  of  guardians.  Four  terms  of  this  court  are 
neld  annually.  An  ajtpeal  lies  to  the  prerogative 
oourt,  held  by  the  chancellor.  The  duties  of  clerk 
or  register  of  this  court  are  discharged  by  a  surro- 
gatc.elceted  by  the  people  of  the  county  forfiveyears. 

Justice*  of  the  Peace  are  elected  by  the  people  of 
eaeb  township,  or  ward  of  city,  not  bess  than  two 
nor  more  than  five  for  each  t-uch  division,  fur  five 
years.  They  have  cognizance  within  their  counties 
of  civil  matters  to  an  amount  not  exceeding  one  hun- 
dred dollars,  except  th<ise  cases  involving  land-titles, 
and  actions  of  replevin,  slander,  or  trespass  for  aa- 
aan.lt  and  battery  or  imprisonment.  A  jury  of  six 
must  be  impanelled  on  demand  of  either  party. 

NE'W  MATTER.  In  Pleading.  Mat- 
ter not  previously  alleged.  Statements  of 
fact  not  previouBly  alleged  by  either  party  to 
the'pleaaings.  Where  special  pleading  pre- 
vails, such  matter  must  be  pleaded  in  avoid- 
ance, and  it  must,  in  general,  be  followed  by 
a  verification.  Goulu,  Plead,  c.  3,  {  195 ;  1 
Chitty,  Plead.  588 ;  Stephen,  Plead.  251;  Go- 
mvns.  Dig.  Pleader  (E  ^2) ;  1  Wms.  Saund. 
1(J3.  n.  1 ;  2  Lev.  5;  Ventr.  121 ;  3  Bouvier, 
Inst.  n.  2983.     See  Plia. 

In  equity,  new  matter,  discovered  by 
either  plaintiff  or  defendant,  ma^  be  intro- 
duced by  cross  or  supplemental  bill  before  a 
decree  has  been  pronounced,  but  not  by 
amendment  after  an  answer  has  been  filed. 
I  Paige,  Ch.  N.  Y.  200 ;  Harr.  Ch.  Mich.  438 ; 
4  Bouvier,  Inst.  nn.  4385-4387. 

NBW  MEXICO.  One  of  the  territories 
of  the  United  States. 

2.  By  act  of  congress,  approved  September  9, 1 850, 
the  territory  of  New  Mexico  is  constituted  and  de- 
■eribed  as  ''all  that  territory  of  the  United  States 
beginning  at  the  point  in  the  Colorado  river  where 
iIm  boundary  with  the  republio  of  Mexico  croasea 


the  same ;  thence  eastwardly  with  said  boundary- 
line  to  the  Rio  Grande;  thence,  following  the  main 
channel  of  said  river,  to  the  parallel  of  (he  32°  of 
north  latitude^  thence  east  with  said  parallel  to  ita 
intersection  with  the  103®  of  longitude  \f.  ol  Green- 
wich ;  thence  north  with  said  degree  of  Itngituds 
to  the  parallel  of  38®  uf  north  latitude ;  thence  west 
with  eaid  parallel  to  the  summit  of  Sierra  Madre; 
thence  south  with  the  crest  of  said  mountains  to 
the  37th  parallel  of  north  latitude ;  thence  west  with 
said  parallel  to  the  boundary-line  of  the  state  of 
California;  thence  with  said  boundary-line  to  the 
place  of  beginning."  A  proviso  is  annexed  that 
the  United  StJttes  may  divide  the  territory  into  two  or 
more,  and  that  w  hen  admitted  as  a  state  the  said  ter- 
ritory, or  any  portion  of  the  same,  shall  be  received 
into  the  Union  with  or  without  slavery,  as  their  con- 
stitution may  prescribe  at  the  time  of  ndmission. 
tf  U.  S.  Stut.  at  Large,  446.  By  the  organic  act, 
the  powers  of  the  territory  are  lodged  in  three 
branches, — the  legislative,  executive,  and  judicial. 
The  operation  of  this  act  waa  suspended  until  the 
Texan  boundary  was  agreed  upon,  when  it  went 
into  force  by  proclamatiun  of  the  president,  Decem- 
ber 13,  1860.    0  U.  S.  Slat,  at  Large,  App. 

3.  The  regulations  as  to  the  qunlificutiona  of 
voters,  subject  to  chat.ge  by  the  territorial  legisla- 
ture, are  that  all  white  male  inhabitants  who  ha?o 
lived  three  months  in  the  territory  and  are  citizens 
of  the  United  States,  or  who  have  declared  their  in- 
tention to  become  such,  and  fifteen  days  next  be- 
fore election  in  the  county  In  which  they  offer  to 
rote,  are  qualified.  In  addition  to  these  classes, 
alfo,  all  persons  who  are  recognized  as  citizens  under 
the  treaties  with  Mexico  are  so  entitled.  But  no 
person  under  guajdiant>hip,  mom  compot  mentia,  or 
convicted  of  treason,  feli  ny,  or  bribery,  may  vote, 
unless  restored  to  civil  rights. 

The  Letjialutire  Power. 

The  C(nineil  is  rompofed  of  thirteen  members, 
electea  by  the  people  of  the  districts  into  which  tho 
territory  is  divided,  for  the  teim  of  two  years. 

The  UoHHe  of  litpretrntatice*  consists  of  twenty -six 
members,  elected  by  the  people  of  the  di^tricta  into 
which  tho  territory  is  divided,  for  the  term  of  one 
year.  The  two  houses  have  power  to  legislate  on 
all  subjects  of  legislation  not  inconsistent  with  tho 
laws  and  constitution  of  the  United  States.  No 
laws  may  interfere  with  the  primitive  disposition 
of  the  soil.  No  tax  may  be  levied  of  United  States 
property.  Property  of  non-residents  may  not  be 
taxed  higher  than  that  of  residents.  No  bnnk  may 
be  incorporated  and  no  debt  incurred  by  the  terri- 
tory. 

The  Executive  Power. 

4.  The  Qoternor  is  appointed  by  the  president 
of  the  United  States,  by  and  with  the  advice  and 
consent  of  the  senate,  fur  the  term  of  four  years, 
unless  sooner  removed,  lie  must  reside  in  the  ter- 
ritory. He  is  commander-in-chief  of  the  military 
of  the  territory :  is  superintendent  of  Indian  afi'airs ; 
is  to  approve  all  acts  passed  by  the  legislature  be- 
fore they  can  bec<>me  laws  ,*  may  grant  pardons  and 
remit  fines  for  oflences  against  tho  laws  of  the  ter- 
ritory, and  reprieves  for  ofiences  against  the  laws 
of  the  United  States  till  the  will  of  the  president 
can  be  known ;  mnst  take  care  that  the  laws  be 
executed. 

A  Secretary  of  the  Territorjf  is  also  api^ointed  in 
the  same  manner  and  for  the  same  time.  Ue  is  to 
record  and  preserve  laws  pis^ed  by  the  legislature, 
and  acts  done  by  the  governor,  in  his  executir* 
capacity,  and  to  transmit  copies,  etc 

The  Judicial  Power, 

5«  The  Snpreme  Court  consists  of  :i  chief  and  two 
assistant  justices,  appointed  by  the  president  of  the 
United  States,  with  the  advice  and  consent  of  tho 
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•an&te,  for  the  term  of  four  years.  Two  of  the  three 
judges  constitute  a  quorum.  The  Jurisdietion  is 
appellate  solel  j,  and  extends  to  ail  patters  of  ap- 
peal and  writtf  of  error  that  maj  be  taken  from  the 
judgmentj)  or  decrees  of  the  ditftriot  courts,  in  cases 
of  errors  apparent  from  the  face  of  the  record. 

Special  terms  maj  be  called  bj  the  chief  justice 
for  the  hearing  of  causes  in  both  civil  and  criminal 
■Mtters,  when  the  parties  or  the  accused,  and  the 
district  attorney,  agree.  No  jury  trials  are  held  by 
this  courL  An  appeal  lies  to  the  supreme  court  of 
the  United  States  as  from  a  decision  of  the  Uuited 
States  circuit  court,  where  the  amount  involved  ex- 
ceeds a  specified  sum. 

6.  The  Ditriet  Court  is  held  In  each  of  the  three 
districts  into  which  the  territory  is  divided  for  the 
purpose,  by  one  of  the  judges  uf  the  supreme  court 

It  has  exclusive  original  juritsdiction  of  all  mat- 
ters at  law  or  in  equity,  except  those  of  which 
,  justices  of  the  peace  have  concurrent  jurisdiction, 
and  of  all  crimes  and  misdemeanors,  except  those 
of  which  justices  of  the  peace  have  exclusive  cog- 
nizance. 

Probate  Oourte  are  also  to  be  provided  for  by  law. 
They  have,  in  general,  the  control  of  the  settlement 
of  the  estates  of  decedents,  and  the  appointment 
and  control  of  guardians. 

*Ju9tiee§  of  the  Peace  have  a  jurisdiction  coexten- 
tive  with  the  county  of  all  civil  cases  where  the 
amount  involved  does  not  exceed  ono  hundred  dol- 
lars, except  chancery  cases,  cases  involving  title 
or  boundary  to  real  estate,  and  cases  of  libel,  slan- 
der, malicious  prosecution  and  false  imprisonment, 
■eduction  and  erim.  con. 

An  Attorney  and  a  Marekal  are  also  appointed, 
for  four  years,  by  the  president  and  senate,  and  are 
subject  to  removal  by  them. 

JuHicee  of  the  Peace  may  be  provided  for  by  law, 
with  a  limited  criminal  and  civil  jurisdiction,  not 
to  exceed  one  hundred  dollars. 

NB'W  PROMI8ZL  A  contract  made 
after  the  original  promise  has,  fur  some  cause, 
been  rendered  invalid,  by  which  the  promiser 
agrees  to  fulfil  such  origmal  promise. 

NZrW  TRIAL.  ZnPraotioa.  Are-hear- 
ing of  the  legal  rights  of  the  parties,  upon 
disputed  facts,  before  another  jury,  eranted 
by  the  court  on  motion  of  the  party  dissatis- 
fied with  the  result  of  the  previous  trial,  upon 
a  proper  case  being  presented  for  the  pur- 
pose. 4  Chitty,  Gen.  Pract.  30  ;  2  Graham 
&  W.  New  Tr.  32.  It  is  either  upon  the  same, 
or  different,  or  additional  evidence,  before  a 
new  jury,  and  probably,  but  not  necessarily, 
before  a  different  judge. 

ft*  The  origin  of  tne  practice  of  granting 
new  trials  is  of  extremely  ancient  date,  and, 
consequently,  involved  in  some  obscurity. 
Blackstone  gives  the  most  connected  and 
satisfactory  account  of  it  of  any  writer.  3 
Blackstone,  Conmi.  387,  388. 

Ck>urt8  have,  in  general,  a  discretionary 
power  to  grant  or  refuse  new  trials,  accord- 
ing to  the  ezigencv  of  each  particular  case, 
upon  principles  of  substantial  justice  and 
equity.  The  reasons  which  will  induce  them 
to  exercise  this  power  will  be  enumerated  in 
what  follows. 

The  not  giving  the  drfendani  wffideni  no- 
tice of  the  time  and  place  of  trial,  unless 
waived  by  an  appearance  and  making  de- 
fence, will  be  a  ground  for  setting  aside  the 
rerdicL    3  Price,  Exoh.  72 ;  1  Wend.  N.  Y. 


22.  But  to  have  this  effect  the  defendant's 
ignorance  of  the  trial  must  not  have  been 
owing  to  his  own  negligence,  and  the  insuffi- 
ciency of  the  notice  must  have  been  reason 
ably  calculated  to  mislead  him.  7  Term,  59 ; 
2  Bibb,  Ky.  177. 

8«  Mistakes  or  omissions  of  officers  in  sum* 
moning  and  drawing  jurors,  when  the  irregn* 
larity  deprives  the  party  complaining  of  a 
substantial  right,  will  entitle  him  to  a  new 
trial.  2  Halst.  N.  J.  244.  Likewise,  where 
the  officer  summoning  the  jury  is  nearly  re- 
lated to  one  of  the  parties,  10  Sere.  &  R. 
Penn.  334 ;  1  South.  M .  J.  364 ;  or  is  inte- 
rested in  the  event,  5  Johns.  N.  Y.  133,  un- 
less the  objection  to  the  officer  was  waived  by 
the  party,  3  Me.  215 ;  21  Pick.  Mass.  457,  or 
the  authority  of  the  officer  be  so  circumscribed 
as  to  put  it  out  of  his  power  to  select  an  im- 
proper jury.  7  Ala.  253 ;  7  Cow.  N.  Y.  720. 
Ana  the  verdict  will  be  set  aside  for  the  fol- 
lowing causes :  the  unauthorized  interference 
of  a  party,  or  his  attorney,  or  the  court,  in 
selecting  or  returning  jurors, — unless  the  in- 
terference can  be  satisfactorily  explained,  2 
Graham  &  W.  New  Tr.  173-179 ;  8  Ilumphr. 
Tenn.  412;  that  a  juror  not  regularly  sum- 
moned and  returned  personated  another, 
Barnes,  455 ;  7  Dowl.  &  R.  684 ;  but  not  if 
the  juror  personated  another  through  mis- 
take, was  qualified  in  other  respects,  and  no 
injustice  has  been  done,  12  East,  229 ;  that 
a  juror  sat  on  the  trial  after  being  challenged 
and  set  aside, — unless  the  party  complaining 
knew  of  it,  and  did  not  object,  3  Yeatea, 
Penn.  318 ;  that  a  juror  was  discharged  with- 
out any  sufficient  reason,  after  being  sworn, 
1  Ohio  St.  66 ;  but  not  if  the  juror  was  dia- 
charged  by  mistake  and  with  the  knowledge 
and  acquiescence  of  the  party,  9  Mete.  Mass. 
572 ;  5  Ired.  No.  C.  58 ;  that  the  jury  were 
not  sworn,  or  that  the  oath  was  not  adminis- 
tered in  the  form  prescribed  by  law.  1  How* 
497  ;  2  Me.  270. 

4U  The  disqualiJiccUion  of  jurors,  if  it  haa 
not  been  waived,  will  be  ground  for  a  new 
trial :  as,  the  want  of  a  property  qualifica* 
tion,  4  Term,  473 ;  15  Vt.  bl ;  relationship  to 
one  of  the  parties,  32  Me.  310,  unless  the  re- 
lationship be  so  remote  as  to  render  it  highly 
improbable  that  it  could  have  had  any  influ- 
ence, 12  Vt.  661;  interest  in  the  event,  2 
Johns.  N.  Y.  194 ;  21  N.  H.  438 ;  conscien- 
tious scruples  against  finding  a  verdict  of 
guilty,  13  N.  n.  536;  16uhio,  364 ;  13  Wend. 
N.  1, 351 ;  mental  or  bodily  disease  unfitting 
jurors  for  the  intelligent  performance  of  their 
duties,  6  Humphr.  Tenn.  59 ;  8  111.  368 ;  alien- 
age. 6  Johns.  N.  Y.  332 ;  2  111.  476.  But  see 
8111.  202 ;  4  Dall.  Penn  353. 

ft.  When  indirect  measures  have  been  t» 
sorted  to  topr^ndioe  the  jury,  or  tricks  prao* 
tised  or  disingenuous  attempts  made  to  sup- 
press or  stifle  evidence  or  thwart  the  pro- 
ceedings, or  to  obtain  an  unconscionable  ad- 
vantage, they  will  be  defeated  by  (^hinting  m 
new  trial.  For  example :  where  papers  ma- 
terial on  the  point  in  issue,  not  previously 
submitted,  are  surreptitiously  haneed  to  the 
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jury,  Gas.  tetAp.  Ilardw.  116 ;  2  Yeates,  Penn. 
273 ;  or  where  the  party,  or  some  one  in  his 
hehalf,  directly  approaches  the  jury  on  the 
SQbject  of  the  trial.  7  Sere,  k  R.  Penn.  458 ; 
13  Mass.  218.  But  if  the  other  party  is  aware 
of  such  attempts,  and  neglects  to  correct 
them  when  in  nis  power,  he  will  be  deemed 
to  have  waived  all  objection.  11  Mod.  118. 
If  the  interference  with  the  jury  comes  from 
a  stranger,  be  without  fault  in  the  jury,  and 
without  the  knowledge  of  the  parties,  and  no 
injury  has  thereby  ensued,  the  verdict  will 
not  be  disturbed.  5  Mo.  525 ;  3  Bibb,  Ky.  8 ; 
11  Humphr.  Tenn.  169,  491.  But  see  9  Miss. 
187 ;  16  wi.  465 ;  20  id,  398.  Where  the  jury, 
after  retiring  to  deliberate,  examine  witnesses 
in  the  case,  a  new  trial  will  be  granted, 
Groke  Eliz.  189 ;  2  Bay,  So.  G.  94 ;  1  Brev. 
No.  G.  16 ;  so,  also,  when  one  of  their  number 
communicates  to  his  fellows  private  informa- 
tion possessed  by  him,  which  influences  the 
finding,  1  Sid.  235 ;  1  Swan,  Tenn.  61 ;  2 
Yeat^  Penn.  166 ;  4  Dall.  Ya.  112;  4  Yerg. 
Tenn.  Ill ;  or  the  judge  addresses  a  note  to 
them,  or  privately  visits  them,  after  they  have 
retired  to  deliberate.  1  Pick.  Mass.  337  ;  10 
Johns.  N.  Y.  238 ;  13  id.  487. 

6«  Misconduct  of  the  jury  will  sometimes 
avoid  the  verdict:  as,  for  example,  jurors 
betting  as  to  the  ret<ult,  4  Yerg.  Tenn.  Ill ; 
sleeping  during  the  trial,  8  111.  368;  un- 
authorized separation,  1  Ya.  Gas.  271 ;  11 
Ilumphr.  Tenn.  502;  3  Harr.  N.  J.  468; 
taking  refreshment  at  the  charge  of  the  pre- 
vailing party,  1  Ventr.  124;  4  Wash.  G.G. 
32 ;  drinking  spirituous  Hquor,  4  Gow.  N.  Y. 
17,  26 ;  7  id.  662 ;  4  Harr.  N.  J.  367 ;  1  Hill. 
N.  Y.  207 ;  talking  to  strangers  on  the  subject 
of  the  trial,  3  Day,  Gonn.  223 ;  9  Humphr. 
Tenn.  646 ;  determining  the  verdict  bv  a  re- 
sort to  chance.  15  Johns.  N.  Y.  87 ;  8  Blackf. 
Ind.  32.  But  every  irregularity  which  would 
subject  jurors  to  censure  will  not  overturn 
the  verdict,  unless  there  be  some  reason  to 
suspect  that  it  may  have  had  an  influence  on 
the  final  result.  In  general,  if  it  does  not  ap- 
pear that  the  misconduct  was  occasioned  by 
the  prevailing  party  or  any  one  in  his  behalf, 
does  not  indicate  any  improper  bias,  and  the 
court  cannot  see  that  it  either  had  or  might 
have  had  an  effect  unfavorable  to  the  party 
movine  for  a  new  trial,  the  verdict  will  not  be 
disturbed.  Where,  however,  the  misconduct 
of  the  jury  amounts  to  a  gross  deviation  from 
duty,  decency,  and  order,  a  new  trial  will 
sometimes  be  granted,  on  erounds  of  public 
policy,  without  inquiring  wnether  or  not  any 
mjuiy  has  been  sustained  in  that  particular 
case.    2  Graham  &  W.  New  Tr.  478-594. 

7m  Error  of  (he  judge  will  be  ground  for 
a  new  trial:  such  as,  admitting  ulegal  evi- 
dence which  has  been  objectea  to, — unless 
the  illegal  evidence  was  wholly  immaterial, 
ir  it  is  certain  that  no  injustice  has  been 
done;  and  where  the  illegal  testimony  was 
admitted  *in  cross  violation  of  the  well-settled 

Srinoiples  vmich  govern  proof,  it  has  been 
eemed  per  bc  ground  for  a  new  trial,  not- 
withstanding the  jury  were  directed  to  disre- 


gard it,  13  Johns.  N.  Y.  350 ;  15  id.  239 ;  but 
see  6  N.  H.  333 ;  improperly  rejecting  evi- 
dence tending  in  any  degree  to  aid  the  jury 
in  determining  a  material  fact,  3  J.  J.  Marsh. 
Ky.  229 ;  withdrawing  testimony  once  legally 
before  the  jury, — unless  the  excluded  testi- 
mony could  not  be  used  on  a  second  trial,  4 
Humphr.  Tenn.  22 ;  denying  to  a  party  the 
right  to  be  heard  through  counsel,  2  Bibb, 
Ky.  76 ;  3  A.  K.  Marsh.  Ky.  465 ;  errone- 
ously refusing  to  nonsuit,  19  Johns.  N.  Y. 
154 ;  improperly  restricting  the  examination 
or  cross-examination  of  witnesses,  or  allow- 
ing too  great  latitude  in  that  respect,  under 
circumstances  which  constitute  a  clear  case 
of  abuse,  6  Barb.  N.  Y.  383 ;  4  Edw.  Gh.  N. 
Y.  621 ;  refusing  to  permit  a  witness  to  refer 
to  documents  to  refresh  his  memory,  where 
by  the  denial  the  complaining  party  has  sus- 
tained injury,  3  Litt.  Ky.  338;  improperly 
refusing  an  adjournment,  whereby  injustice 
has  been  done,  2  South.  N.  J.  518 ;  9  Ga.  121 ; 
refusing  to  give  such  instructions  to  the  jury 
as  properly  arise  in  the  ca66,  where  it  is  mani- 
fest that  the  jury  erred  through  want  of  in- 
struction, 4  Ohio,  389 ;  1  Mo.  68 ;  9  id,  305 ; 
giving  to  the  jury  a  positive  direction  to  find, 
when  there  are  circumstances  in  the  case 
which  ought  to  have  been  submitted  to  them, 
— ^unless  the  verdict  is  in  strict  accordance 
with  the  weight  of  evidence,  19  Wend.  N.  Y. 
402 ;  5  Humphr.  Tenn.  476 ;  giving  an  erro- 
neous exposition  of  the  law  on  a  point  ma- 
terial to  the  issue, — unlesa  it  is  certain  that 
no  injustice  has  been  done,  or  the  amount  in 
dispute  is  very  trifling,  so  that  the  injury  is 
scarcely  appreciable,  4  Gonn.  356 ;  5  Sandf. 
N.  Y.  180 ;  3  Johns.  N.  Y.  239 ;  misleading 
the  jury  by  a  charge  which  is  not  explicit,  or 
which  IS  absurd  and  impossible,  or  contradict 
tory,  or  argumentative  and  evasive,  9  Humphr. 
Tenn.  411 ;  11  Wend.  N.  Y.  83 ;  6  Gow.  N. 
Y.  682 ;  erroneous  instruction  as  to  the  proof 
that  is  requisite,  3  Bibb,  Ky.  481 ;  21  Me« 
20 ;  misapprehension  of  the  judge  as  to  a  ma- 
terial fact,  and  a  direction  to  the  jury  accord- 
ingly, whereby  they  are  misled,  1  Mills,  Tenn. 
20^ ;  instructing  the  jury  as  to  the  law  upon 
facts  which  are  purely  hypothetical, — but  not 
if  the  charge  was  correct  in  point  of  law,  and 
the  result  does  not  show  that  the  jury  were 
misled  by  the  generality  of  the  charge,  8  Ga. 
114;  2  Ala.  n.  s.  694;  submitting  as  a  con- 
tested point  what  has  been  admitted,  9  Gonn. 
216 ;  erroneously  leaving  to  the  jury  the  de- 
termination of  a  question  that  should  have 
been  decided  by  the  court,  wl^ereby  they 
have  mistaken  the  law ;  charging  as  to  the 
consequences  of  the  verdict.  1  Pick.  Mass. 
106 ;  2  Graham  &  W.  New  Tr.  595-703 ;  3 
id.  705-873. 

8*  SurprisCf  as  a  ground  for  setting  aside 
the  verdict,  is  cautiously  allowed.  When  it 
is  occasioned  by  the  act  of  the  adverse  party, 
or  by  circumstances  out  of  the  knowledge  and 
beyond  the  control  of  the  party  injured  by 
it,  he  has  sometimes  been  relieved ;  but  not 
when  he  might  have  been  fully  informed  by 
the  exercise  of  ordinary  diligence,  6  Halst. 
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N.  J.  242 ;  although,  even  when  the  com- 
plainant is  not  entirely  free  from  fault,  the 
court,  in  cases  where  great  wrong  would 
otherwise  be  done,  will,  for  the  sake  of  pro- 
moting justice,  grant  a  new  trial.  Among 
the  cases  of  surprise  which  will  justify  the 
interposition  of  the  court  may  be  enumerated 
the  f()llowing:  the  unexpectedly  being  sum- 
moned and  detained  as  e  witness  or'  juror  in 
another  court,  or  sudden  and  serious  illness, 
which  prevents  the  party  from  attending  at 
the  trial,  3  T.  B.  Mimr.  Ky.  113 ;  7  id.  59 ; 
4  Litt.  Ky.  1 ;  1  Ilalst.  N.  J.  344 ;  that  the 
cause  was  brought  on  prematurely,  in  the 
absence  of  the  party,  G  Dan.  Ky.  89 ;  errone- 
ous rulinfr  of  the  court  as  to  the  right  to  be- 
fin,  which  han  worked  manifest  injustice,  4 
Ick.  Mass.  156;  but  see  8  Conn.  254,  296; 
perturbation  of  counsel,  arising  fnom  sudden 
and  dan«>;erous  sickness  occurring  in  his 
family  and  coming  to  his  knowledge  during 
the  trial,  14  Pick.  Mass.  494 ;  where  some 
unforeseen  accident  has  prevented  the  attend- 
ance of  a  material  witness,  6  Mod.  ^2 ;  11  id. 
1 ;  2  Salk.  045 ;  1  Harp.  So.  C.  267 ;  that  tes- 
timony beyond  the  reach  of  the  party  injured, 
and  completely  under  the  control  of  the  oppo- 
site party,  was  not  produced  at  the  trial,  7 
Yerg.  Tenn.  502;  7^  Wend.  N.  Y.  62;  that 
competent  testimony  was  unexpectedly  ruled 
out  on  the  trial,  9  Dan.  Kv.  IL6;  2  Vt.  573 ;  2 
J.  J.  Marsh.  Ky.  615;  where  a  party's  own 
witnesses,  through  forgetful n ess,  mistake, 
oontuniacy,  or  perjury,  testify  differently 
than  anticipated,  or  where  evidence  is  un- 
expectedly sprung  upon  a  party  by  his  op- 
ponent. 8  Ga.  136 ;  18  Miss.  320 ;  the  with- 
drawal of  a  material  witness  befiire  testi^- 
ing,  attended  with  suspicions  of  collusion,  i^ 
Wend.  N.  Y.  063 ;  that  a  material  witness  was 
suddenly  deprived  of  the  power  of  testifying 
by  a  paralytic  stroke,  or  other  affection,  or  that 
the  testimony  of  the  witness  was  incoherent 
on  account  of  his  being  disconcerted  at  the 
trial,  1  Root,  Conn.  175 ;  where  it  is  dis- 
covered after  the  trial  that  a  material  wit- 
ness who  testified  is  interested  in  the  event, 
or  where  it  is  probable  that  the  verdict  was 
obtained  by  false  testimony,  which  the  party 
injured  could  not  until  after  the  trial  con- 
tradict or  expose.  2  C.  B.  342 ;  3  Burr.  1771 ; 
1  Binph.  339 ;  1  Me.  322. 

9*  New  trials  o;i  account  of  ajler^iscoverrd 
testimony  are  granted  but  rarely,  and  with 
great  caution.  The  court,  in  order  to  set  aside 
the  verdict  on  this  ground,  roust  be  satisfied 
that  the  evidence  has  come  to  the  applicant's 
knowledge  since  the  trial,  3  Stor.  C.  C.  1 ;  21 
N.  II.  106 ;  that  it  is  not  owing  to  the  M'ant 
of  diligence  that  it  did  not  come  sooner,  6 
Johns.  Ch.  N.  Y.  479 ;  1  Blackf.  Ind.  367 ; 
that  it  is  so  mater' il  that  it  will  probably 
produce  a  different  result,  1  Dudl.  Ga.  85; 
and  that  it  is  not  cumulative.  3  Woodb.  &  M. 
C.  C.  348.  Nor  must  the  sole  object  of  the 
newly-discovered  evidence  be  to  impeach  wit- 
nesses examined  on  the  former  trial.  7  Barb. 
N.Y.271;  lltW.216;  8  Gratt.  Va.  637.  The 
moving  party  must  state  what  the  evidence  is, 


and  what  diligence  he  has  used  in  the  prepa- 
ration of  his  case ;  and  his  application  must 
be  accompanied  by  the  affidavits  of  the  newly* 
discovered  witnesses,  unless  some  cause  b« 
shown  why  they  cannot  be  produced.  6 
Halst.  N.  J.  250 ;  1  Tyl.  Vt.  441 ;  22  Me. 
246. 

Excessive  damages  may  be  good  cause  for 
granting  a  new  trial :  first,  where  the  mea- 
sure of  damages  is  governed  by  fixed  rviles 
and  principles,  as  in  actions  on  contracts,  or 
for  torts  to  property  the  value  of  which  may 
be  ascertained  by  evidence;  second,  in  suits 
for  personal  injuries  where,  although  there 
is  no  fixed  criterion  for  assessing  the  aama^es, 
yet  it  is  clear  that  the  jury  acted  from  passion, 
partiality,  or  corruption.  10  Ga.  37.  In  ac- 
tions for  personal  torts,  a  new  trial  will  not, 
in  general,  be  granted  on  account  of  the 
smallness  of  the  damages,  unless  the  verdict 
is  the  result  of  contrivance  by  the  defendant, 
or  surprise  on  the  plaintiff,  or  of  partiality  or 
misconduct  of  the  jury,  or  unless  the  find- 
ing is  entirely  disproportioned  to  the  injury. 
Where  the  verdict  is  for  an  amount  exceeding 
the  damages  laid  in  the  writ,  it  will  be  set 
aside  unless  the  plaintiff  will  release  the  ex- 
cess.   7  Wend.  N.  Y.  330. 

10«  When  the  verdict  is  clearly  against  law, 
it  will  be  set  aside  notwithstanding  the  jury 
had  power  to  decide  both  the  law  and  the  fact, 
or  the  issue  was  one  exclusively  of  fact  and 
there  have  been  concurrent  verdicts  by  two 
successive  juries.  Dudl.  Ga.  213;  4  Ga.  193. 
If,  however,  substantial  justice  has  been  done, 
a  new  trial  will  not  be  granted  though  the  law 
arising  on  the  evidence  would  have  justified  a 
different  result.  1  Burr.  54 ;  4  Term,  468 ; 
3  Graham  &  W.  New  Tr.  1176-11:02. 

Courts  are  at  all  times  reluctant  to  grant  a 
new  trial  on  the  ground  that  the  verdict  is 
against  evidence;  and  where  the  jury  have 
passed  upon  a  mere  question  of  fact,  they 
will  only  do  so  when  the  verdict  is  palpably 
against  the  evidence:  injustice  must  have 
been  done  by  the  verdict,  and  there  must  be 
a  probability  that  iustice  will  be  done  on  re- 
trial. 21  Conn.  245  ;  5  Ohio,  509 ;  3  Strobh. 
So.  C.  358.  Where  the  verdict  is  founded  on 
circumstantial  evidence,  the  court  will  rarely, 
if  ever,  interfere  with  it.  16  Mass.  345  ;  11 
111.  36.  On  the  other  hand,  when  the  issue 
approximates  to  a  purely  legal  question, 
courts  are  somewhat  more  liberal  in  grant- 
ing new  trials.  2  M'Mull.  So.  C.  44.  The  ver- 
dict will  bo  set  aside  where  the  witnesses 
upon  whose  testimony  it  was  obtained  have 
since  the  trial  been  convicted  of  perjury,  3 
Dougl.  24 ;  so  where  the  testimony  on  which 
the  verdict  is  founded  derives  its  credit  from 
circumstances,  and  those  circumstances  are 
afterwards  clearly  falsified  by  affidavit.  1 
Bos.  &  P.  427 ;  3  Graham  &  W.  New  Tr. 
1203-1374. 

The  verdict  may  be  void^br  obsatrity  w  vn- 
certainfu.  1  Serg.  &  R.  Penn.  367.  It  will  bo 
set  aside  where  it  is  not  responsive  to  the 
issue,  or  does  not  comprehend  all  of  the 
issue*  unless  the  finding  of  one  or  more  of 


NEW  TRIAL 


223 


NEW  YORK 


the  issues  will  be  decisive  of  the  cause.  2 
Ala.  N.  s.  359 ;  11  Pick.  Mass.  45.  That  it 
was  not  recorded  in  open  court,  or  was  re- 
ceived in  the  absence  of  the  plaintiff,  or  was 
altered  after  it  was  recorded  and  the  jury  dis- 
misHed,  will  be  ground  for  a  new  trial.  1  III. 
109 ;  1  Wend.  N.  Y.  36 :  16  Serg.  &  R.  Penn. 
414.  If  rendered  on  Sunday,  it  will,  in  gene- 
ral, be  void ;  but  there  are  many  instances  in 
which  verdicts  have  been  sustained  thoueh 
rendered  on  that  day.  1  South.  N.  J.  156  ;  15 
Johns.  N.  Y.  119;  3  Watts,  Penn.  56;  13  Ohio, 
490. 

11.  Courts  ofeqtiity  have  always  proceeded 
with  great  caution  in  awarding  new  trials  at 
law.  At  the  present  day  they  are  but  seldom 
applied  to  for  this  purpose,  as  courts  of  law 
are  liberal  in  exercising  the  same  jurisdic- 
tion, and  it  has  been  held  to  be  unconscion- 
able and  vexatious  to  bring  into  courts  of 
equity  a  discussion  which  might  have  been 
had  at  law.  1  Schoales  &  L.  Ch.  Ir.  201.  But, 
in  general,  when  it  would  have  been  proper 
fir  a  court  of  law  to  have  granted  a  new  trial 
if  the  application  had  been  made  while  that 
court  haa  the  power,  it  is  equally  proper  for 
a  court  of  equity  to  do  so  if  the  application 
be  made  on  grounds  arising  after  the  court 
of  law  can  no  longer  act.  1  A.  K.  Marsh.  Ky. 
237.  A  court  of  equity  will  not  grant  a  new 
trial  at  law  to  enable  a  party  to  impeach  a 
witness,  or  because  the  verdict  is  against 
evidence.  1  Johns.  Ch.  N.  Y.  432.  It  will 
only  interpose  in  cases  of  newly-discovered 
evidence,  surprise,  fraud,  or  the  like,  where 
the  party  is  deprived  of  the  means  of  defence 
bj  circumstances  beyond  his  control.  1  Litt. 
Ky.  140 ;  2  Bibb,  Ky.  241 ;  2  Hawks,  No.  C. 
605 ;  Willard,  Eq.  Jur.  357  ;  3  Graham  &  W. 
New  Tr.  1455-1580. 

l!t*  A  court  of  equity  will  often  grant  a 
second,  and  sometimes  a  third,  fourth,  and 
even  filth  trial  of  a  feigned  issue,  in  cases 
where  a  court  of  law  would  not  disturb  a 
first  verdict.  1  Edw.  Ch.  N.  Y.  96.  This 
arises  from  the  consideration  that  the  re- 
sponsibility of  the  decision  rests  upon  the 
i'ud^  in  equity.  3  Qraham  k  W.  New  Tr. 
570,  1571. 

New  trials  may  be  granted  in  criminal  as 
well  as  in  civil  cases,  at  the  solicitation  of  the 
defendant,  when  he  is  convicted  even  of  the 
higheist  offences.  But  a  person  once  lawfully 
convicted  on  a  sufficient  indictment  can  never 
after,  against  his  consent,  be  a  second  time  put 
in  peril  fur  the  same  offence,  unless  the  former 
conviction  was  instituted  by  the  fraudulent 
procurement  of  the  defendant  with  a  view  to 
shield  himself  from  adequate  punishment.  2 
Graham  &  W.  New  Tr.  61-84.  Where  the 
accused  has  been  acquitted,  and  his  acquittal 
has  not  been  procured  by  his  own  fraud  or 
evil  practice,  tne  law,  mingling  justice  with 
mercy  tii  faoorem  vUce  et  ubertaivi^  does  not 
permit  a  new  trial.  16  Conn.  54.  In  civil  ac- 
tions for  the  recovery  of  penalties,  and  in 
some  cases  where  the  form  of  proceeding  is 
criminal,  if  the  object  be  only  to  establish  a 
eivil  f'ght,  as  in  cases  of  quo  warranto  and 


the  like,  new  trials  may  be  granted  even 
after  acquittal.  But,  in  such  cases,  when  the 
verdict  is  for  the  defendant  it  will  not,  in 
general,  be  disturbed  unless  some  rule  of 
law  be  violated  in  the  admission  or  rejection 
of  evidence  or  in  the  charge  of  the  court  to 
the  jury.  4  Term,  753 ;  2  Cow.  N.  Y.  811 ; 
2  Graham  &  W.  New  Tr.  61. 

NEW  TORK.  The  name  of  one  of  the 
original  states  of  the  United  States  of  Ame- 
rica. 

2«  In  ita  colonial  condition  this  state  wns  goremed 
from  the  period  of  the  revolution  of  1686  by  g07- 
ernora  appointed  by  the  crown,  asuigted  by  a  coun- 
cil, which  received  its  Mppointmenta  also  from  th« 
parental  government,  and  by  the  renrcsentatives  of 
the  people.     1  Story,  Const,  b.  1,  ch.  10. 

There  have  been  three  constitutions  adopted  by 
the  state  since  \t»  colonial  period:  one  in  1777f 
which  remained  in  force  until  January  1, 1823,  when 
the  second  went  into  operation.  This  second  con- 
stitution remained  until  January  1,  1847,  when  the 
present  constitution,  which  was  adopted  by  a  con- 
vention of  the  people  at  Albany,  ]ifcnt  into  force. 

Tho  qualifications  of  the  electors  are  thus  de- 
scribed, namely :  "  Every  male  citizen  of  the  age 
of  twenty-one  year«,  who  shall  have  been  a  citizen 
for  ten  days  and  an  inhabitant  of  this  state  one 
year  next  preceding  any  election,  and  for  the  last 
four  months  a  resident  of  the  county  where  he  may 
offer  his  Vote,  shall  be  entitled  to  vote  at  such  elec- 
tion in  the  election  district  of  which  he  shall  at  the 
time  be  a  resident,  and  not  elsewhere,  for  all  offi- 
cers thiit  now  are  or  hereafter  may  be  elective  by 
the  people;  but  such  citizen  shall  have  been  for 
thirty  days  nest  preceding;  the  election  a  resident 
of  the  district  from  which  the  officer  is  to  bo  chosen 
for  whiim  be  offers  bis  vote.  But  no  man  of  color, 
unless  he  shall  have  been  for  three  years  a  citizen 
of  this  state,  and  fur  one  year  next  preceding  any 
election  shall  have  been  seised  and  posscstod  of  a 
freehold  estate  of  the  value  of  two  hundred  and 
fifty  dollars  over  and  above  all  debts  and  incum- 
brances charged  thereon,  and  shall  have  been  act- 
ually rated  and  paid  a  tax  thereon,  shall  be  en- 
titled to  vote  at  such  election.  And  no  person  of 
color  shall  bo  subject  to  direct  taxation  unless  be 
shall  be  seised  and  po!<sessed  of  such  real  estate  as 
aforesaid."     Const,  art  2,  {|  I. 

The  Legitlfxiivt  Powtr, 

3«  This  is  lodged  in  a  Senate  and  Assembly. 

The  <SV»iafe  consists  of  thirty -two  members,  chosen, 
one  for  euoh  senatorial  district,  fur  the  term  of  two 
yenrs,  by  the  electors  of  tho  district 

The  Atutembty  consists  of  one  hundred  and  twenty- 
eight  members,  elected,  one  from  each  of  the  assem- 
bly districts,  for  the  term  of  one  year,  by  the  people. 
A  certain  number  of  members  is  elected  from  each 
county,  according  to  an  apportionment  by  the 
legislature,  and  each  county,  except  llnmilton,  is 
to  be  always  entitled  to  one  member.  The  counties 
entitled  to  more  than  one  member  are  divided  into 
districtfl,  each  of  which  elects  one  member  }f  Ihe 
assembly.  The  allotment  and  division  nrc  to  be 
revised  after  each  census.  No  town  is  to  be  divided 
in  forming  assembly  district^.  The  districts  must 
contain,  as  nearly  as  possible,  an  equal  number  of 
inhabitiints,  excluding  aliens  and  people  of  color 
not  taxed.  No  member  of  the  lepslature  can  re- 
ceive any  civil  appointment  within  the  ptate,  or  to 
thu  senate  of  the  United  States,  from  the  governor, 
or  the  gi»vcrnor  and  senate,  or  governor  and  legis- 
lature, durin;r  the  term  for  which  he  was  elected, 
and  any  person  who  after  hi«  election  as  a  member 
of  the  legislature  is  elected  to  congress,  or  appointed 
to  any  office,  eivil  or  military,  under  (ho  gorern- 


NEW  YORK 


224 


NEW  YORK 


rnent  of  the  United  SUtea,  by  aoceptanoe  thereof 
▼aoate«  his  seat. 

4.  The  constitution  contains  the  usual  proTisions 
for  organization  of  the  legislature;  making  each 
house  judge  of  the  qualifications  of  members;  giv- 
ing it  power  to  regulate  their  conduct;  for  the 
keeping  and  publication  of  a  record  of  proceedings; 
for  open  sessions ;  freedom  of  debate ;  preventing 
one  house  from  adjourning  without  the  consent  of 
the  other.  No  private  or  local  bill  may  be  passed 
which  embraces  more  than  one  subject,  and  which 
does  not  express  that  subject  in  its  title.  Corpora* 
tions  may  be  formed  by  the  legislature,  but  only 
under  general  laws,  except  in  cases  wherein,  in  the 
judgment  of  the  Ugislature,  the  objects  of  the  cor- 
poration cannot  be  attained  under  general  laws. 
Special  charters  may  not  be  granted  to  banks,  but 
they  may  be  formed  under  general  laws.  Coifst. 
art.  8,  §1 1-S. 

The  Executive  Power, 

5«  The  Governor  is  elected  biennially,  for  the  term 
of  two  years,  by  the  people,  or  by  the  legislature  in 
consequence  of  a  failure  to  elect  by  the  people.  The 
governor  must  be  a  citizen  of  the  United  States, 
thirty  years  old  at  least,  and  have  been  for  five 
years  next  preceding  his  election  a  resident  within 
the  state.  He  is  commander-in-chief  of  the  mili- 
tary and  naval  foroes  of  the  state ;  has  power  to 
convene  the  legislature  (or  the  senate  only)  on  ex- 
traordinary occasions;  communicates  by  message 
to  the  legislature,  at  every  session,  the  condition  of 
the  state,  and  recommends  such  matters  to  them  as 
he  judges  expedient;  transacts  all  necessary  busi- 
ness with  the  officers  of  the  government,  civil  and 
military ;  is  to  take  care  that  the  laws  are  faith- 
ftilly  executed;  has  the  power  to  grant  reprieves, 
commutations,  and  pardons  after  conviction,  for  all 
offences  except  treason  and  cases  of  impeachment, 
upon  such  conditions  and  with  such  restrictions  and 
limitations  as  he  may  think  proper,  subject  to  such 
regulation  as  may  be  provided  by  law  relative  to 
the  manner  of  applying  for  pardons.  Upon  con- 
viction for  treason,  he  has  power  to  suspend  the 
execution  of  the  sentence  until  the  case  is  reported 
to  the  legislature  at  its  next  meeting,  when  the 
legislature  either  pardons  or  commutes  the  sentence, 
directs  the  execution  of  the  sentence,  or  grants  a 
further  reprieve.  He  must  anpually  communicate 
to  the  legislature  each  case  of  reprieve,  commuta- 
tion, or  pardon  granted,  stating  the  name  of  the 
convict,  the  crime  of  which  he  was  convicted,  the 
sentence  and  its  date,  and  the  date  of  the  commu- 
tation, pardon,  or  reprieve.  He  has  the  veto  power, 
but  a  bill  may  be  passed  over  his  veto  by  a  vote  of 
two-thirds  of  both  houses. 

6«  The  Lieutenant' Oovemor  is  elected  at  the  same 
time,  for  the  same  term,  and  must  possess  the  same 
qualifications,  as  the  governor.  He  is  president  of 
the  senate, — with  only  a  casting  vote,  however.  In 
case  of  the  impeachment  of  the  governor,  of  his  re- 
moval from  office,  death,  inability  to  discharge  the 
powers  and  duties  of  the  said  office,  resignation,  or 
absence  from  the  state,  the  powers  and  duties  of  the 
office  Uttvolve  upon  the  lieutenant-governor  for  the 
residue  of  the  term  or  until  the  disability  ceases. 
But  when  the  governor,  with  the  consent  of  the 
Icjicislature,  is  out  of  the  state  in  time  of  war,  at  the 
head  of  a  military  force  thereof,  he  continues  com- 
mander-in-ohief  of  all  the  military  force  of  the 
state.  If  (luring  a  vacancy  of  the  office  of  governor 
the  lieutonant-trovernor  is  impeached,  displaced, 
resigns,  dies,  or  becomes  incapable  of  performing 
the  duties  of  hia  office,  or  is  absent  (torn  the  state, 
the  presiident  of  the  sonate  acis  as  governor  until 
the  vacancy  is  filled  or  the  disability  oeaseq. 

A  Secretary  of  Stite,  a  Comptroller,  a  Treasurer, 
an  Attorney-Qcneral,  and  a  State  Engineer  and 
Surveyor  arc  elected  hy  the  people  biennially,  for 
the  term  of  tw4>  y«»r»  each. 


7^«  Judicial  Power. 

T«  The  Court  of  AppeaU  consists  of  eight  judges, 
four  of  whom  are  elected  by  the  people  of  the  state 
for  eight  years,  and  four  selected  from  the  justicea- 
of  the  supreme  court  having  the  shortest  time  to 
serve.  Const,  art.  6,  J  2.  The  four  judges  taken 
from  the  supreme  court  serve  only  one  year;  and 
every  second  year  one  of  those  elected  by  the  people 
at  large  goes  out  of  office.  Four  terms  of  this  court 
must  be  held  each  year,  and  five  judges  must  con- 
cur in  each  decision.  Code,  ^|  11-15.  It  exercises 
Vn  appellate  jurisdiction  for  the  correction  of  error* 
at  law  and  in  equity.  It  has  exclnsive  juri^diction 
to  review  upon  appeal  every  act  or  determination 
(7  Barb.  N.  Y.  581 ;  1  N.  Y.  428)  made  at  a  general 
term  by  the  supreme  court,  or  by  the  supreme  court 
of  the  city  of  New  York,  or  by  the  court  of  common 
pleas  of  the  city  and  county  of  New  York,  in  a 
judgment  in  an  action  of  contract  tried  therein  or 
brought  there  from  another  court,  and,  upon  the 
appeal  from  such  judgment,  to  review  any  interme- 
diate order  involving  the  merits  and  necessarily 
affecting  the  judgment  (2  N.  Y.  566-416)  in  an  or- 
der affecting  a  substantial  right  made  in  such  ao- 
tion,  when  such  order  in  effect  determines  the  action 
and  prevents  a  judgment  from  which  an  appeal 
might  be  Uken,  1  N.  Y.  188,  228,  42:^,  534;  in  a 
final  order  affecting  a  substantial  right  made  in  a 
special  proceeding  or  upon  a  summary  application 
in  an  ajtion  after  judgment.  But  such  uppeal  is 
not  allowed  in  an  action  originally  commenced  in  a 
court  of  a  justice  of  the  peace,  or  in  the  marine 
court  of  the  city  of  New  York,  or  in  a  justices'  court 
in  the  state.  Code  of  Proo.  tit.  ii.;  2  Rev.  Stat. 
4th  ed.  480. 

8.  The  Supreme  Coftri  Is  composed  of  thirty -three 
judges,  elected,  four  in  each  of  the  eight  districts 
into  which  the  state  is  divided,  except  the  district 
composed  of  New  York  city,  where  five  are  at  pre- 
sent elected  and  more  may  be  authorized  to  bo 
chosen,  but  not  to  exceed  in  the  whole  such  number 
in  proportion  to  its  population,  and  shall  be  in  eon* 
formity  with  the  number  of  such  judges  in  the  residue 
of  the  state  in  proportion  to  its  population.  The 
justices  in  each  district  are  classified  so  that  one 
goes  out  of  office  every  sec(»nd  year.  The  justice 
having  the  shortest  time  to  serve,  who  is  not  a  mem- 
ber of  the  court  of  appeals,  is  presiding  judge  in 
each  district.  Of  those  having  the  shortest  time 
to  serve,  four  taken  from  alternate  districts  are 
members  of  the  court  of  appeals.  The  districts  ar« 
further  arranged  in  two  classes,  those  numbered 
with  the  odd  numbers  constituting  one  class,  those 
numbered  with  the  even  numbers  the  other,  which 
elect  their  supreme  judges  alternate  years.  By  thin 
arrangement  the  vacancies  in  the  court  of  appeals 
happen  in  the  last  year  of  service  of  four  of  the  su- 
preme judges  every  year.  It  is  the  court  of  gene- 
ral original  jurisdiction.  See  Code  of  Proc.  ^} 
11-15. 

The  Circuit  Court  is  held  by  one  of  the  judges  of 
the  supreme  court  twice  a  year  at  least  in  each 
county. 

0.  The  Court  of  Oyer  and  Terminer  isoomposed  in 
each  county  of  a  justice  of  the  supreme  court,  the 
county  judge,  and  two  justices  of  the  peace,  elceted 
for  the  purpose  for  the  term  of  two  years  by  the 
people  or  the  county.  The  i<upreme  judge  and  any 
two  of  the  others  constitute  a  quorum.  In  the  city 
and  county  of  New  York  the  court  is  composed  of 
a  judge  of  the  superior  court  and  any  two  of  the 
following:  the  judges  of  the  court  of  common  pleas, 
the  mayor,  recorder,  or  alderman.  It  is  to  inquire 
into  all  crimes  and  misdt:nioanors  committed  or- 
triable  in  the  couuty,  to  hoar  nnd  determine  all 
such,  and  to  deliver  the  jails  of  all  prisoners  ac- 
cording to  law. 

Act  of  Seeeiong,  more  fblly  described  as  the  court 
of  general  sessions  of  the  peace,  is  held  in  each 
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ooanty  by  the  Qovnty  judge,  who  atast  designate 
Uie  terms  at  which  a  jury  is  to  be  drawn.  This 
eourt  is  to  inquire  into  all  the  crimes  and  misde- 
meanors committed  or  triable  in  the  county,  and  to 
hear,  determine,  and  punish  according  to  law  all 
crimes  and  misdemeanors  not  punishable  with 
death  or  imprisonment  in  state  prison  for  life. 

Countjf  Comru  arc  held  in  each  county,  by  a  single 
judge,  elected  by  the  people  for  the  term  of  four 
years.  They  have  original  oiril  jurisdiction  only 
in  cases  where  money  or  personal  property  not  ox- 
oeeding  one  handred  dollars  in  amoont  is  de- 
manded, for  the  foreclosure  of  mortgages  on  real 
estate,  and  the  collection  of  the  balance  due  after 
sale  of  the  property,  partition  of  real  estate  in 
the  county,  Sbdmeasnrement  of  dower,  management 
of  the  property  of  infants,  mortgage  and  sale  of 
the  property  of  religious  corporations,  etc.  They 
hare  also  supervision  of,  and  an  appellate  jurisdic- 
tion from,  the  decisions  of  justices  of  the  peaoe. 
The  county  judge  acts  also  as  surrogate  in  counties 
which  have  a  population  of  less  than  forty  thou- 
sand. 

10.  Mapcn?  Cfawrit  are  held  in  the  various  cities, 
with  a  civiland  criminal  jurisdiction  varying  some- 
what in  the  different  cities. 

Recorder^  Ootaru  are  held  in  some  elties  of  the 
state,  with  powers  substantially  those  of  the 
mayors'  courts  in  other  cities  of  the  state. 

Jtutiee9  of  the  Peace  are  elected  in  the  various 
towns  and  cities  for  the  term  of  four  years,  in  num- 
ber and  classes  as  directed  by  law.  They  have 
jurisdiction  of  actions  on  contracts,  for  personal 
damages,  for  penalty  on  a  bond,  for  fraud  in  sale, 
parohaiie,  or  exchange  of  personal  property  to  an 
amount  not  exceeding  one  hundred  dollars. 

The/twficM'  Court*  of  the  various  oitios  have  juris- 
diction in  cases  under  the  charters  and  by-laws 
where  the  penalty  does  not  exceed  one  hundred 
dollars.  It  also  extends  to  one  hundred  dollars, 
and,  on  confession  of  judgment,  to  two  hundred 
and  fifty  dollars,  with  the  exception  of  certain 
actions  where  the  people  are  concerned,  and  where 
the  title  to  land  comes  in  question,  and  actions 
for  an  assault  and  battery,  false  imprisonment,  libel, 
slander,  malicious  prosecution,  criminal  conversa- 
tion, and  seduction,  and  matters  of  account  where 
the  sum  total  of  the  accounts  exceeds  four  hundred 
dollars,  and  actions  against  an  executor  or  adminis- 
trator. 

11.  A  SurroaHU  is  elected  in  each  county  having 
n  population  of  more  than  forty  thousand  inhabit- 
ants :  having  less  than  that  population,  the  county 
judge  discharges  the  duties  of  the  surrogate.  The 
Code  of  Proocdure  does  not  apply  to  matters  testa- 
mentary and  intestacy;  and  hence  the  rules  of 
evidence  and  practice  in  the  surrogates'  courts 
are  the  same  as  formerly.  Willard's  Law  of  Ex- 
ecutors, 174  et  »eq,f  Wilcox  ««.  Smith,  26  Barb.  K. 
T.  316.  The  appeal  from  the  decision  of  the  surro- 
gate is  to  the  supreme  court,  and  from  that  court 
to  the  oourt  of  appeals.  The  former  jurisdiction 
of  the  oourt  of  probate  is  vested  in  the  surrogates, 
rabjeet  to  appeal  as  aforesaid. 

The  Superior  Cnurt  of  New  York  City  is  composed 
of  six  judges,  elected  by  the  people,  of  whom  one 
is  selected  by  his  associates  as  chief  justice.  It 
has  jurisdiction  of  actions  for  the  recovery  of  real 
property  or  an  interest  or  estate  therein ;  for  the 
ibreelosure  of  personal-property  mortgages;  for 
recovery  of  personal  property  distrained ;  for  re- 
eovenr  of  forfeitures  imposed  by  statute ;  agsinst 
sn  omeer  or  person  appointed  by  him  for  acts  done 
in  virtue  of  said  office  or  appointment,  where  the 
esttse  has  arisen  or  the  property  is  situated  in  said 
eity ;  uid  of  all  other  actions  where  all  the  defend- 
aots  reside  or  are  personally  served  with  summons 
within  the  eity,  and  of  actions  against  corpora- 
ftiont  having  their  place  of  business  in  the  city. 
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The  Court  of  Common  Pleat  for  the  City  and  County 
of  New  York  is  composed  of  three  judges,  elected 
by  the  people.  It  has  the  same  jurisdiction  as  the 
superior  court  within  its  limits,  and,  in  addition, 
has  power  to  review  the  judgments  of  the  marine 
court  of  New  York  city,  and  of  justices  in  that 
city. 

12.  The  Marine  Court  of  the  City  of  New  York 
has  the  jurisdiction  of  justiees  of  the  peaoe,  and  also 
of  actions  arising  under  the  charter  or  by-laws  of 
New  York  city  where  the  peoatty  is  more  than 
twenty-five  and  less  than  one  hundred  dollars; 
action  of  contract  for  services  rendered  on  board  a 
vessel  on  the  high  seas,  where  the  state  courts  have 
jurisdiction,  though  the  damage  exceeds  one  hun- 
dred dollars.  But  no  admiralty  powers  are  given. 
Code  of  Procedure,  part  1,  tit.  vii. ;  2  Rev.  Stat 
4th  ed.  402.  There  are  other  local  courts,  as  su- 
perior oourt  of  the  city  of  Buffalo,  city  court  of 
Brooklyn,  with  limited  jurisdiction  given  by  act 
creating  them. 

The  distinctive  features  of  the  present  constitu- 
tion, compared  with  the  two  former,  are,  1st:  tha/ 
the  present  constitution  imposes  more  stringent 
limitations  on  the  legislative  power  than  either  of 
the  former.  2d.  It  has  applied  the  elective  prin- 
ciple to  the  judiciary,  and  to  various  other  officers 
not  before  elective  by  the  people.  3d.  It  has 
shortened  the  term  of  office  of  Uie  judges  of  the 
-various  courts,  and,  by  means  of  frequent  elections, 
has  brought  the  judges  more  under  the  influence 
of  popular  feeling  than  formerly.  4th.  It  has  con- 
solidated law  and  equity  in  the  seme  tribunal. 

All  the  changes  produced  by  the  Code  of  Proce- 
dure cannot  be  noticed  in  so  brief  an  article.  The 
prominent  ones  are— 1,  the  abolition  of  the  dis- 
tinction between  law  and  equity,  according  to  the 
constitution,  and  the  adoption  of  a  new  system  of 
pleading  applicable  to  all  remedies.  Code,  ^  140. 
2.  The  abolition  of  the  rule  With  respect  to  interest 
as  a  ground  of  exclusion  of  witnesses.  Code,  ^ 
398.  3.  The  abolition  of  all  bills  of  discovery) 
and  allowing  the  parties  to  the  action  to  be  ex- 
amined as  witnesses  tor  and  against  each  other. 
Code,  2  389,  as  amended  in  1859,  stat  of  1859,  p. 
970.  4.  Requiring  the  real  parties  in  interest  to 
be  the  parties  to  the  action.  Code,  }  111.  6. 
Preventing  an  action  from  abating  by  the  death, 
marriage,  or  other  disability  of  a  party,  or  by  any 
transfer  of  interest  if  the  cause  of  action  survive, 
and  allowing  the  action  to  be  continued  in  the 
name  of  the  party  in  interest  Code,  121.  6.  Pro- 
viding as  a  substitute  for  voluntary  and  compulsory 
references  either  of  all  or  any  of  the  issues  of  law 
or  fact,  or  both,  to  one,  or  not  exceeding  three, 
referees.     Code,  270-273. 

13.  The  eonstitution  provides  for  tribunals  of 
conciliation ;  but  none  such  has  been  established. 

The  finances  and  funds  of  the  state  are  regulated 
by  article  VIII.  Amongst  other  things,  it  forbids 
the  legislature  to  sell  or  lease  the  canals,  or  the 
salt-springs,  or  to  loan  the  oredit  of  the  state  to 
or  in  and  of  any  individual,  association,  or  cor 
poration.  It  limits  the  power  of  the  legislature  in 
the  creation  of  debts,  and  provides  for  submitting 
the  question  to  the  people  with  respect  to  the 
same.  It  also  contains  the  two  following  general 
provisions :  Section  13.  Every  law  which  imposes, 
continues,  or  revives  a  tax  shall  distinctly  state  the 
tax  and  the  object  to  which  it  is  to  be  applied ;  and 
it  shall  not  be  sufficient  to  refer  to  any  other  law  to 
fix  such  tax  or  object  .Section  14.  On  the  final 
passage  in  either  house  of  the  legislature  of  every 
act  which  imposes,  continues,  or  revives  a  tax,  or 
creates  a  debt  or  charge,  or  makes,  continues,  or 
revives  any  appropriation  of  public  or  trust  money 
or  property,  or  releases,  discharges,  or  commutes 
any  claim  or  demand  of  the  state,  the  question 
shall  be  taken  by  ayes  and  noes,  which  shall  ba 
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daly  entered  on  the  journals ;  and  three-fifths  of 
all  the  members  elected  to  either  house  shall  in 
all  sach  caaes,  if  necessary,  constitute  a  quorum 
thereof. 

14.  Corjtorationt  may  be  formed  under  general 
lairs,  and  the  legislature  is  expressly  forbidden 
to  create  them  by  special  acts,  except  in  oases 
where,  In  the  judgment  of  the  legislature,  the  ob- 
jepts  of  the  corporation  cannot  be  attained  under 
general  laws,  bues  from  corporations  must  be 
secured  by  the  individual  liability  of  the  corpora- 
tors. The  terra  corporation  is  defined  so  as  to  in- 
clude all  associations  and  joint-stock  companies 
having  any  of  the  powers  and  privileges  of  cor- 
porations not  possessed  by  individuals  and  part- 
nerships. The  legislature  is  forbidden  to  grant 
bank-charters,  but  allowed  to  pass  general  laws  for 
their  creiition.  The  individual  stockholders  are  in- 
dividually responsible  to  the  amount  of  their  stock 
for  all  the  debts  of  the  bank.  Bill-holders  have  a 
preference  in  case  of  a  failure  of  the  bank.  Const, 
art.  viii.  sec.  1-8. 

NET77LT  DISCOVERED  EVIDENCE. 

In  Practice.  Proof  of  some  new  and  ma- 
terial fact  in  the  case,  which  has  been  ascer- 
tained since  the  verdict. 

The  discovery  of  such  evidence  will  afford  a 
ground  for  a  new  trial ;  but  courts  only  inter- 
fere with  verdicts  for  this  cause  under  very 
special  circumstances. 

To  entitle  the  party  to  relief,  certain  well- 
defined  conditions  are  indispenf^able.  It  is  a 
rule  subject  to  rare  exceptions,  and  applied 
perhaps  with  more  stringency  in  Qriminal 
than  in  civil  cases,  that  the  sole  object  of  the 
new  evidence  must  not  be  to  impeach  or 
contradict  witnesses  sworn  on  the  former 
trial,  7  Barb.  N.  Y.  271 ;  8  Gratt.  Va.  637 ; 
it  must  not  merely  multiply  testimony  to  any 
one  or  more  of  the  facts  already  investigated, 
but  must  bring  to  light  some  new  and  in- 
dependent truth  of  a  different  character,  3 
Woodb.  &  M.  C.  C.  348  ;  1  Sumn.  C.  C.  451 ; 
6  Pick.  Mass.  114;  10  id.  16;  2  Caines,  N. 
Y.  129  ;  8  Johns.  N.  Y.  84 ;  15  id,  210 ;  4 
Wend.  N.  Y.  579 ;  7  Watts  k  S.  Penn.  415 ; 
5  Ohio,  375 ;  11  id,  147  ;  4  Halst.  N.  J.  228 ; 

1  Green,  N.  J.  177  ;  3  Vt.  72  ,  1  A.  K.  Marsh. 
Ky.  151 ;  3  id.  104 :  it  must  be  to  a  point 
before  in  issue,  and  be  so  material  as  to  im- 
press the  court  with  the'belief  that  if  a  new 
trial  were  granted  the  result  would  probably 
bo  different,  Dudl.  Ga.  85  ;  3  Ilumphr.  Tenn. 
222;  it  must  not  have  been  known  to  the 
party  until  after  the  trial,  3  Stor.  C.  C.  1 ; 

2  Sumn.  C.  C.  19 ;  2  N.  H.  166 ;  and  the  least 
fault  in  not  procuring  and  using  it  at  the 
trial  must  not  be  imputable  to  him.  6  Johns. 
Ch.  N.  Y.  482 ;  1  Blackf.  Ind.  367 ;  5  Ilalst. 
N.J.  250;  7  iVi.  225;  1  Mo.  49 ;  11  Conn. 
15  ;  10  Me.  218 ;  20  id.  246 ;  14  Vt.  415 ;  7 
Mete.  Mass.  748 ;  3  Graham  &  W.  New  Tr. 
1015-1112.     See  New  Trial,  {  9. 

NEWSPAPERS.  Papers  for  conveying 
news,  printed  and  distributed  periodically. 

NEXI.  In  Roman  Law.  Persons  bound 
(nexi) ;  that  is,  insolvents,  who  might  be  held 
in  bondage  by  their  creditors  until  their 
debts  were  discharged.  Vicat,  Voc.  Jur. ; 
Ueineeoius,  Antiq.  Rom.  ad  Inst.  lib.  3,  tit. 


330 ;  Calvinus,  Lex. ;  Maokeldey,  Civ.  Law, 
{  486  a. 

NEXT  FRIEND.  One  who,  without 
being  regularly  appointed  guardian,  acts  for 
the  benefit  of  an  infant,  married  woman,  or 
other  person  not  8ui  juris. 

NEXT  OF,  KIN.  This  term  is  used  to 
signify  the  relations  of  a  party  who  has  died 
intestate. 

In  general,  no  one  comes  within  this  term 
who  is  not  included  in  the  provisions  of  the 
statutes  of  distribution.  3  Atk.  Ch.  422, 761 ; 
1  Yes.  Sen.  Ch.  84.  A  wife  cannot,  in  gene- 
ral, claim  as  next  of  kin  of  her  husband,  nor 
a  husband  as  next  of  kin  of  his  wife.  But 
when  there  are  circumstances  in  a  will  which 
induce  a  belief  of  an  intention  to  include 
them  under  this  term,  they  will  be  so  con- 
sidered, though  in  the  ordinary  sense  of  the 
word  they  are  not.  Uovenden,  Fr.  £88,  289 ; 
I  Mylne  &  K.  Ch.  82.  See  Legacy  ;  Distri- 
bution ;  Descent. 

NEXUM  (Lat.).  In  Roman  Law.  The 
transfer  of  the  ownership  of  a  thing,  or  the 
transfer  of  a  thing  to  a  creditor  as  a  security. 

2.  Id  one  sense  tierum  includes  mancipium ;  in 
another  sense,  manciprum  and  nexum  are  opposed, 
in  the  same  way  as  sale  and  mortgage  or  pledge 
are  opposed.  The  formal  part  of  both  trans- 
actions consisted  in  a  transfer  per  «rt  et  libram. 
The  person  who  became  nexu*  by  the  effect  of  a 
nexnm  placed  himself  in  a  servile  condition,  not 
becoming  a  slave,  his  ingtanitat  being  only  in 
saspcni^e,  and  was  said  nexum  iuire.  The  phrases 
nexi  datiOf  nexi  liberatiOf  respectively  express  tha 
contracting  and  the  release  from  the  obligation. 

3.  The  Roman  law  as  to  the  payment  of  bor- 
rowed money  was  very  strict.  A  curious  passage 
of  Uellius  (xx.  1)  gives  us  the  ancient  mode  of 
legal  procedure  in  the  case  of  debt,  as  fixed  by  tho 
Twelve  Tables.  If  the  debtor  admitted  the  debt, 
or  had  been  condemned  in  the  amount  of  the  debt 
by  a  judex,  he  had  thirty  days  allowed  him  for 
payment.  At  the  expiration  of  this  time  he  was 
liable  to  the  maiiue  itijectiof  and  ultimately  to  be 
assigned  over  to  the  creditor  {nddictut)  by  the 
sentence  of  the  prsstor.  The  creditor  was  required 
to  keep  him  for  sixty  days  in  chains,  during  which 
time  he  publicly  exposed  the  debtor,  on  three 
nvndinXf  and  proclaimed  the  amount  of  his  debt. 
If  no  person  released  the  prisoner  by  paying  the 
debt,  the  creditor  might  tell  him  as  a  slave  or  put 
him  to  death.  If  there  were  several  creditors,  the 
letter  of  the  law  allowed  them  to  cut  the  debtor  in 
pieces  and  take  their  share  of  his  body  in  propor- 
tion to  their  debt  .  Gellius  says  that  there  was  no 
instance  of  a  creditor  ever  having  adopted  thit 
extreme  mode  of  satisfying  his  debt  But  the 
creditor  might  treat  the  debtor,  who  was  addicfna, 
as  a  slave,  and  compel  him  to  work  out  his  debt; 
and  the  treatment  was  often  very  severe.  In  this 
passage  Gellius  does  not  speak  of  nexi,  but  only 
of  addicti,  which  is  sometimes  alleged  as  evidenee 
of  the  identity  of  nexue  and  addietutt  but  it  proves 
no  such  identity.  If  a  nexut  is  what  ho  is  here 
supposed  to  be,  the  laws  of  the  Twelve  Tables 
could  not  apply ;  for  when  a  man  became  uexu* 
with  respect  to  one  creditor,  ho  could  not  become 
nexue  to  another;  and  if  he  became  nexue  to 
several  at  once,  in  this  case  the  creditors  must 
abide  by  their  contract  in  taking  a  joint  security. 
This  law  of  the  Twelve  Tables  only  applied  to  the 
case  of  a  debtor  being  assigned  over  by  a  judicial 
sentence  to  several  debtors,  and  it  provided  for  a 
settlement  of  their  eonflicting  claims.   The  precise 
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pondiiion  of  a  nexut  has,  however,  been  a  eabjeot 
of  much  diseussion  among  scholare.  Smith,  DioL 
Brom.  A  Gr.  Antiq. ;  Mancipiuk. 

NIECE.  The  daughter  of  a  brother  or 
sister.     Ambl.  Ch.  514 ;  1  Jac.  Ch.  207. 

NIEFE.  In  Old  EngliBh  Law.  A 
woman  born  in  vassalage. 

NIENT  COMPRISE  (Law  Fr.  not  in- 
cluded). An  exception  taken  to  a  petition 
because  the  thing  desired  is  not  contained  in 
that  deed  or  proceeding  whereon  the  petition 
19  founded.     Tomlyn,  Law  Diet 

NIENT  CULPABLE  (Law  Fr.  not 
guilty).  The  name  of  a  plea  used  to  deny  any 
charge  of  a  criminal  nature,  or  of  a  tort. 

NIENT  DEDIRE  (Law  Fr.  to  say  no- 
thing). 

Words  used  to  signify  that  judgment  be 
rendered  against  a  party  because  he  does  not 
deny  the  cause  of  action :  i.e.  by  default. 

When  a  fair  and  impartial  trial  cannot  be 
had  in  the  county  where  the  venue  is  laid, 
the  practice  in  the  English  courts  is,  on  an 
affidavit  of  the  circumstances,  to  change  it  in 
transitory  actions ;  or,  in  local  actions,  they 
will  give  leave  to  enter  a  suggestion  on  the 
roll,  with  a  nient  dedire,  in  order  to  have  the 
trial  in  another  county.  1  Tidd,  Pract.  8th 
ed.  655. 

NIENT  LE  FAIT  (Law  Fr).  In  Plead- 
ing. The  same  as  non  est  factum,  a  plea  by 
which  the  defendant  asserts  that  the  deed  de- 
olared  upon  is  not  his  deed. 

NIGHT.  That  space  of  time  during 
which  the  sun  is  below  the  horizon  of  the 
earth,  except  that  short  space  which  precedes 
its  rising  and  follows  its  setting,  during  which 
by  its  light  the  countenance  of  a  man  may 
be  discerned.  It  is  night  when  there  is  day- 
light, creptuculum  or  ailuculum,  enough  left 
or  begun  to  discern  a  man's  face  withal.  1 
Hale,  PI.  Cr.  550 ;  4  Blackstone,  Comm.  224 ; 
Bacon,  Abr.  Burglanj  (D) ;  2  Russell,  Crimes, 
32 ;  Roscoe,  Crim.  Ev.  278. 

NiaHT    "WALECERS.       Persons    who 
sleep  by  day  and  walk  by  night,  5  Edw.  IIL 
e.  14;  that  is,  persons  of  suspicious  appear-' 
ance  and  demeanor,  who  walk  by  night. 

Watchmen  may  undoubtedly  arrest  them ; 
and  it  is  said  that  private  persons  may  also 
do  so.  2  Hawkins,  PI.  Gr.  120.  But  see  3 
Taunt.  14 ;  Hammond,  Nisi  P.  135.  See  15 
Viner,  Abr.  555 ;  Dane,  Abr.  Index. 

NIHIL  CAPIAT  PER  BREVE  (Lat. 
that  he  take  nothing  b^  his  writ).  In  Prao- 
tica.  ^  The  form  of  judgment  against  the 
plaindff  in  an  action,  either  in  bar  or  in  abate- 
ment. When  the  plaintiff  has  commenced 
his  proceedings  by  bill,  the  judgment  is  nihil 
cc^at  per  bUlam,    Cuke,  Li  tt  363. 

KIHILDICIT(Lat.hesaysnothing).  The 
name  of  the  judgment  rendered  against  a  de- 
fendant who  fails  to  put  in  a  plea  or  answer 
to  the  plaintiff's  declaration  oy  the  day  as- 
signed. In  such  a  case,  judgment  is  given 
agiiinst  the  defendant  of  course,  as  he  says 


nothing  why  it  should  not.     See  15  Viner, 
Abr.  556 ;  Dane,  Abr.  Index. 

NIHIL  HABET  (Lat.  he  has  nothing). 
The  name  of  a  return  made  by  a  sheriff, 
marshal,  or  other  proper  officer,  to  a  scire 
Jacias  or  other  writ,  when  he  has  not  been 
able  to  serve  it  on  the  defendant  5  Whari. 
Penn. 307. 

Two  returns  of  nihil  are,  in  general,  equiva^ 
lent  to  a  service.    Yelv.  112;  1  Cowen,  70 

1  Law  Rep;  No.  C.  491 ;  4  Blackf.  Ind.  188 ; 

2  Binn.  Penn.  40. 

NIL  DEBET  ( Lat.  he  owes  nothing).  In 
Pleading.  The  general  issue  in  debt  on 
simple  contract.  U,  is  in  the  following  form: 
*'And  the  said  G  D,  by  £  F,  his  attorney, 
comes  and  defends  the  wrong  and  injury, 
when,  etc.,  and  says  that  he  does  not  owe  tne 
said  sum  of  money  above  demanded,  or  any 
part  thereof,  in  manner  and  form  as  the  said 
A  B  hath  above  complained.  And  of  this  the 
said  G  D  puts  himself  upon  the  country." 
When,  in  debt  on  specialty,  the  deed  is  the 
only  inducement  to  the  action,  the  general 
issue  is  nil  debet,  Stephen,  Plead.  174,  n.; 
8  Johns.  N.  Y.  83 ;  Dane,  Abr.  Index. 

NIL  HABX7IT  IN  TENEMENTI8 
(Lat).  In  Pleading.  A  plea  bv  which  the 
defendant,  who  is  sued  by  his  landlord  in  debt 
for  rent  upon  a  lease,  but  by  deed  indented,  de- 
nies  his  landlord's  title  to  the  premises  alleg- 
ing that  he  has  no  interest  in  the  tenements,  2 
Lilly,  Abr.  214;  12  Viner,  Abr.  184;  15  W.  556. 

NISI  PRIUS  (Lat  unless  before).  In 
Praotioe.  For  the  purpose  of  holding  trials 
by  jury.  Important  words  in  the  writ  (venire) 
directing  the  sheriff  to  summon  jurors  for  the 
trial  of  causes  depending  in  the  superior 
courts  of  law  in  England,  which  have  come 
to  be  adopted,  both  in  England  and  the  United 
States,  to  denote  those  courts  or  terms  of 
court  held  for  the  trial  of  civil  causes  with  the 
presence  and  aid  of  a  jury.    . 

The  origin  of  the  use  of  the  term  is  to  he  traced 
to  a  period  anterior  to  the  institation  of  the  com- 
mission of  uiti  priu*  in  its  more  modern  form.  By 
Magna  Charta  it  was  provided  that  the  common 
pleas  should  be  held  in  one  place,  and  should  not 
follow  the  person  of  the  king;  and  by  another 
clause,  that  assizes  of  novel  disseisin  and  of  mort 
d'aneestor,  which  were  the  two  commonest  forms 
of  actions  to  recover  land,  should  be  held  in  the  va- 
rious counties  before  the  justices  in  eyre.  A  prac- 
tice obtained  very  early,  therefore,  in  the  trial  of 
trifling  causes,  to  continue  the  cause  in  the  superior 
court  from  term  to  term,  provided  the  justices  in 
eyre  did  not  sooner  (Nitt  jnttieiarii  diu)  come  into 
the  county  where  the  cause  of  action  arofe,  in  which 
case  they  bad  jurisdiction  when  they  so  came. 
Bracton,  I.  3,  o.  1,  ^  11.  By  the  statute  of  nin, 
priHtf  13  Edw.  I.  c.  30,  enforced  by  14  Edw.  III. 
c.  10,  justices  of  assize  were  empowered  to  try  com^ 
men  issues  in  trespass  and  other  suits,  and  return 
them,  when  tried,  to  the  superior  court,  where  judg- 
ment was  given.  The  clause  was  then  left  out  of 
the  continuance  and  inserted  in  the  venire,  thusi 
'*  Prtedpfmu*  tibi  quod  vtiiire/aciaB  coram  JMticiar 
riM  Huttrit  apud  Weittm.  in  Oclah%$  Sell  I/ichtttia, 
nisi  talis  et  talitf  tali  dit  et  locoj  ad  parif  illat 
venerint,  dnodtcim"  etc  (we  command  you  that  yon 
cause  to  come  before  our  justices  at  Westminster, 
on  the  octave  of  Saint  Michael,  im^ett  snob  and  aooh 
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a  one,  on  such  a  day  and  place,  shall  come  to  those 
parts,  twelve,  etc.).  Under  the  provisions  of  42 
Edw.  III.  0.  11,  the  clause  is  omitt<:d  from  the  ve- 
nire., and  the  jory  is  respited  in  the  court  above, 
while  the  sheriff  summons  them  to  appear  before 
the  justices,  upon  a  habeat  corpora  jurntoruiUf  or, 
in  the  king's  bench,  a  di»tri»gaM,  See  Sellon,  Pract. 
Introd.  Ixv. ;  ISpence,  Eq.  Jur.  116  ;  SSharswood, 
BlaekHt.  Comm.  362-354 ;  1  Reeve,  Hist  £ng.  Law, 
245,  382. 

See,  also,  Assizi ;  Courts  of  Assizi  and 
Nisi  Prius  ;  Jury. 

NISI  PRIUS  ROLL.  InPraotloa.  The 

transcript  of  a  case  made  from  the  record  of 
the  superior  court  in  which  the  action  is  com- 
menced, for  use  in  the  nisi  prius  court. 

It  includes  a  history  of  all  the  proceedings 
in  the  case,  including  the  declaration,  plea, 
replication,  rejoinder,  issue,  etc.  It  must  be 
presented  in  proper  manner  to  the  nisi  prius 
court.  When  a  verdict  has  been  obtained 
and  entered  on  this  record,  it  becomes  the 
postea,  and  is  returned  to  the  superior  court 

NO  AWARD.  The  name  of  a  plea  to  an 
action  or  award.  2, Ala.  520;  1  N.  Chipm. 
Vt  131 ;  3  Johns.  N.  Y.  367. 

NO  BILL.  Words  frequently  indorsed 
on  a  bill  of  indictment  by  the  grand  jury 
when  they  have  not  sufficient  cause  for  find- 
ing a  true  bill.  Th^y  are  equivalent  to  Not 
founds  or  Ignoramus.  2  Nott  Jb  M'C.  So.  C. 
568. 

NOBILE  OFFICinM.  In  Bootch  I.aw. 

An  equitable  power  of  the  court  of  sessions, 
by  which  it  is  able,  to  a  certain  extent,  to 

give  relief  when   none  is  possible  at  law. 
tair,  Inst  b.  iy.  tit.  3,  2  I ;  £rskine,  Inst.  1. 
3.  22 ;  Bell,  Diet. 

NOBILIT7.  An  order  of  men,  in  seve- 
ral countries,  to  whom  privileges  are  granted 
at  the  expense  of  the  rest  of  the  people. 

3«  The  constitution  of  the  Unitea  States 
provides  that  no  state  shall  "grant  any  title 
of  nobility ;  and  no  person  can  become  a  citi- 
len  of  tne  United  States  until  he  has  re- 
nounced all  titles  of  nobility."  The  Fede- 
ralist, No.  84;  2  Story,  U.  S.  Laws,  851. 

8«  There  is  not  in  the  constitution  any 
general  prohibition  against  any  citizen  whom- 
soever, whether  in  public  or  private  life,  ac- 
cepting any  foreign  title  of^  nobility.  An 
amendment  of  the  constitution  in  this  respect 
has  been  recommended  by  confess ;  but  it 
has  not  been  ratified  by  a  sufficient  number 
of  states  to  make  it  a  part  of  the  constitution. 
Rawle,  Const  120 ;  Story,  Const  {  1346. 

NOCXTMBNTXTM  (Lat.  harm,  nuisance). 
In  Old  Bngllflh  Law.  A  thing  done 
whereby  another  man  is  annoyed  in  his  free 
lands  or  tenements.  Also,  the  asitize  or  writ 
lying  for  the  same.  Fitzherbert,  Nat.  Brev. 
183 ;  Old  Nat  Brev.  108,  109.  Manwood, 
For.  Laws,  c.  17,  divides  nocumenium  into 
oeneraUy  commune,  speciale.  Reg.  Orig.  197, 
199;  Coke,  Will  Case.  NocumerUum  was 
also  divided  into  damnasum,  for  which  no  ac- 
tion lay,  it  being  done  by  an  irresponsible 


agent,  and  injuriosun^  et  damnosttwit  for  which 
there  were  hcvf^.-al  remedies.  Bracton,  221 ; 
Fleta,  lib.  4,  c.  16,  {  2. 

NOIiIiE   PR08BQX7I.      In  Praotioe. 

An  entry  made  on  the  record,  by  which  the 
prosecutor  or  plaintiff  declares  that  he  will 
proceed  no  further. 

ftm  A  nolle  protect  may  be  estered  either 
in  a  criminal  or  a  civil  case.  In  criminal 
cases,  before  a  jury  is  impanelled  to  try  an 
indictment,  and  also  afler  conviction,  the  atr 
torney-^eneral  has  power  to  enter  a  11O//0  pro- 
sequi without  the  consent  of  the  defendant ; 
but  after  a  jury  is  impanelled  a  nolle  prosequi 
cannot  be  entered  without  the  consent  of  the 
defendant     17  Pick.  Mass.  395 ;  20  id.  356; 

1  Gray,  Mass.  490 ;  7  id.  328 ;  12  Mete.  Mass. 
444;  12  Vt  93;  3  Hawks,  613;  7  Ilumphr. 
Tenn.  152;  1  Bail.  So.  C.  151 ;  9  Oa.  306.  It 
is  for  the  prosecuting  officer  to  enter  a  nol. 

Eros,  in  his  discretion,  3  Hawks,  No.  C.  613 ; 
ut  in  some  states  leave  must  be  obtained  of 
the  court  1  Hill,  N.  Y.  377 ;  1  Va.  Caa. 
139 ;  12  Vt  93 ;  7  Smith,  Pen.  Laws,  227. 

8*  It  may  be  entered  as  to  one  of  several 
defendants.     11  East,  307. 

The  effect  of  a  nolle  prosequi,  when  obtained, 
is  to  put  the  defendant  without  day ;  but  it 
does  not  operate  as  an  acquittal ;  for  he  may  be 
afterwards  reindicted,  and,  it  is  said,  even  upon 
the  same  indictment  fresh  process  may  be 
awarded.  6  Mod.  261 ;  1  SaHc.  59 ;  Comyns, 
Dig.  Indictment  (K):  2  Mass.  172;  4  Cush. 
Moss.  235  ;  13  Ired.  No.  C.  256.  See  3  Cox, 
Cr.  Cas.  93 ;  7  Humphr.  Tenn.  159. 

4«  In  civil  cases,  a  nolle  prosequi  is  con- 
sidered not  to  be  of  the  nature  of  a  retraxit 
or  release,  as  was  formerly  supposed,  but  an 
agreement  only  not  to  proceed  either  against 
some  of  the  defendants,  or  as  to  part  of  the 
suit.  See  1  Wms.  Saund.  207,  note  2,  and 
the  authorities  there  cited  ;  1  Chitty,  Plead. 
546.  A  nolle  prosequi  is  now  held  to  be  no 
bar  to  a  future  action  for  the  same  cause,  ex* 
cept  in  those  cases  where,  from  the  nature  of 
the  action,  judgment  and  execution  against 
one  is  a  satisfaction  of  all  the  damages  sus- 
tained by  the  plaintiff.  3  Term,  511;  1 
Wils.98. 

5«  In  civil  cases,  a  nolle  prosequi  may 
be  entered  as  to  one  of  several  counts,  7 
Wend.  N.Y.  301,  or  to  one  of  several  defend- 
ants, 1  Pet.  80;  as  in  the  case  of  a  joint  con- 
tract, where  one  of  two  defendants  pleads 
infancy,  the  plaintiff  may  enter  a  nolle  prose- 

?ui  as  to  him,  and  proceed  against  the  other. 
Pick.  Mass.  500.    See,_generally,  1  Pet.  74 ; 

2  Rawle,  Penn.  334;  1  Bibb,  Ky.  337  ;  4  id. 
387,  454;  3  Cow.  N.  Y.  335,  374 ;  5  GiU  &  J. 
Md.  489 ;  5  Wend.  N.  Y.  224 ;  12  u2. 110 ;  20 
Johns.  N.  Y.  126 ;  3  Watts,  Penn.  460. 

NOMEN  (Lat.).  In  Civil  Law.  A  name 
of  a  person  or  thing.  In  a  stricter  sense,  the 
name  which  declared  the  gens  or  family:  as, 
Porcius,  Cornelius;  the  cognomen  being  the 
name  which  marked  the  individual:  as,  Cato, 
Marcus ;  agnomen,  a  name  added  to  the  cog* 
nomen  for  the  purpose  of  desoription.    Th* 
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■ftoie  of  th«  person  himself:  €.g.  nomen  curiU 
mddere.  The  name  denoting  the  condition 
of  a  person  or  class :  e.g.  fiomen  liberorum, 
oonditioQ  of  children.  Cause  or  reason  (pro 
eau$a  ami  ratwne):  t,g,  nomine  culpos,  by 
reason  of  (anlt.  A  mark  or  sign  of  any  thing, 
eorporeal  or  incorporeal.  Nomen  tupremum, 
Le,  Qod.  Debt,  or  obligation  of  debt.  A 
debtor.  See  Vicat,  Too.  «mr. ;  Oalvinus,  Lex. 

In  Old  Bngliah  Law.  A  name.  ^  The 
Christian  name,  e.g.  John,  as  distinguished 
from  the  family  name :  it  is  also  callSl  pr<je- 
nomen.  Fleta»  lib.  4,  c  10,  {{  7,  9 ;  Law  Fr. 
k  Lat.  Diet 

In  Scotch  Law.  Nonun  debUL  Right 
to  payment  of  a  debt 

NOMBN  COLLBCTZVUM  (Lat).  A 
word  in  the  singular  number  which  is  to  be 
understood  in  the  plural  in  certain  cases. 

Misdemeanor,  for  example,  is  a  word  of 
this  kind,  and  when  in  the  singular  may  be 
taken  as^nomeii  coUectumm  and  including 
several  offences.  2  Barnew.  &  Ad.  75.  Heir, 
in  the  singular,  sometimes  includes  all  the 
heirs,    Fehny  is  not  such  a  term. 

NOMEN  aBNERALISSIMTTM  (Lat). 
A  most  universal  or  comprehensive  term: 
e.g,  land.  2  Sharswood,  Blackst.  Comm.  19; 
3  id.  172 ;  Taylor,  Law  Gloss.  So  goode,  2 
Williams,  Ex.  1014. 

NOMINAL  DAMAOBS.     In  Prao- 

tica.  A  trifling  sum  awarded  where  a  breach 
of  duty  or  an  infraction*  of  the  plaintiff's 
right  is  shown,  but  no  serious  loss  is  proved 
to  have  been  sustained. 

Wherever  any  act  injures  another's  right, 
and  would  be  evidence  in  future  in  favor  of 
a  wrong-doer,  an  action  mav  be  obtained  for 
an  invasion  of  the  right  without  proof  of  any 
specific  injury,  1  Wins.  Saund.  340  a;  28 
N.  II  438;  13  Conn.  209;  and  wherever  the 
breach  of  an  agreement  or  the  invasion  of  a 
rights  is  established,  the  law  infers  some 
damage,  and  if  none  is  shown  will  award  a 
trifling  sum :  as,  a  penny,  one  cent,  six  and 
a  quarter  cents,  etc.  14  ill.  301 ;  4  Den.  N. 
T.  554 ;  Sedgwick,  Dam.  47. 

3.  Thus,  such  damages  may  be  awarded  in 
actions  for  flowing  lands,  2  Stor.  G.  C.  601 ; 

1  Rawle,  Penn.  27 ;  12  Me.  183 ;  28  N.  H. 
438 ;  injuries  to  commons,  2  East  154 ;  viola- 
tion of  trade-marks,  4  Barnew.  &  Ad.  410; 
and  see  7  Gush.  Miasms.  322 ;  2  R.  I.  506 ;  in- 
fringement of  patents,  1  Gall.  C.  C.  429,  483 ; 
diversion  of  water-courses,  5  Barnew.  &  Ad. 
1 ;  1  Bingh.  N.  c.  549 ;  17  Gonn.  288 ;  2  111. 
544;  6Ind.39;  32N.IL90;  but  see  21  Ala. 
ir.  8.  309 ;  6  Ohio  St  187 ;  trespass  to  lands, 
24  Wend.  N.  Y.  188 ;  2  Tex.  206 ;  see  4  Jones, 
No.  G.  139 ;  neglect  of  official  duties,  in  some 
eases,  5  Mete.  Mass.  517 ;  12  id,  535 ;  1  Den. 
N.  Y.  548;  27  Vt  563;  23  irf.  303;  12  N.  II. 
341 ;  breach  of  contracts,  1  Du.  N.  Y.  363 ; 

2  Hill,  N.  Y.  644 ;  5  Kf.  290, 505 ;  6  Md.  274; 
and  many  other  cases  where  the  effect  of  the 
suit  willt)*)  to  determine  a  right  2  Wils. 
414;  12  Ad.  A^  £.  488;  3  Scott  n.  b.  390;  13 
Cona  361;  20  Mo.  003;  28  Me.  505;   19 


Miss.  98 ;  2  La.  Ann.  907.    And  see,  in  ex- 

flanation  and  limitation,  10  Barnew.  &  0. 
45 ;  14  G.  B.  595 ;  1  Q.  B.  030;  18  id.  252; 
22  Vt  231 ;  1  Dutch.  N.  J.  255  j  14  B.  Monr. 
Ky.  330 ;  5  Ind.  250 ;  0  lUch.  So.  G.  75. 

The  title  or  ririit  is  as  firmly  established 
as  thoueh  the  damages  were  substantiaL 
Sedgwick,  Dam.  47.  As  to  its  effect  upon 
costs,  see  Sedgwick,  Dam.  55 ;  2  Mete.  Mass. 
90 ;  1  Dow,  Pari.  Gas.  201 ;  1  Gurt  G.  G.  434 ; 
22  Vt  231. 

NOMINAL  PLAINTIFF.    One  who  is 
named  as  the  plaintiff  in  an  action,  but  who 
has  no  interest  in  it  having  assigned  the 
cause  or  right  of  action  to  another,  ror  whose  ' 
use  it  is  brought 

In  general,  he  cannot  interfere  with  the 
riehts  of  his  assignee,  nor  will  he  be  per- 
mitted to  discontinue  the  action,  or  to  meddle 
with  it  1  Wheat  233;  7  Granch,  152;  1 
Johns.  Gas.  N.  Y.  411 :  3  id.  242 ;  1  Johns. 
N.  Y.  532,  n.;  3  td.  420;  11  id.  47;  12  id. 
237 ;  1  PhilUpps,  £v.  90,  Gowen's  note  172 ; 
Qreenleaf,  £v.  {  173. 

NOMINATE  CONTRACT.  Aeon- 
tract  distinguished  by  a  particular  name,  the 
use  of  which  name  aetermines  the  rights  of 
all  the  parties  to  the  contract:  as,  purchase 
and  sale,  hiring,  partnership,  loan  for  use, 
deposit,  and  the  like.  The  law  thus  super- 
seaes  the  necessity  for  8|)ecial  stipulations, 
and  creates  an  obligation  in  the  one  party  to 
perform,  and  a  right  in  the  other  to  demand, 
whatever  is  necessary  to  the  explication  of 
that  contract  In  Koman  law  there  were 
twelve  nominate  contracts,  with  a  particular 
action  for  each.  Bell,  Diet  Nominate  and 
InnomincUe;  Mackeldey,  Giv.  Law,  {j  395^ 
408 ;  Dig.  2.  14.  7.  1. 

NOMINATION  (from  Lat  naminare, 
to  name).  An  appointment :  as,  I  nominate  A 
B  executor  of  this  my  last  will. 

A  proposition.  The  word  nominate  is  used 
in  this  sense  in  the  constitution  of  the  United 
States,  art.  2,  s.  2:  the  president  "shall  nomi- 
nate, and  by  and  with  toe  consent  of  the  senata 
shall  appoint,  ambassadors,"  etc. 

NOMINB  PCZIN2  (Lat  in  the  nature 
of  a  penalty).  In  Civil  Law.  A  condition 
annexed  to  heirship  by  the*  will  of  the  de- 
ceased person.  Domat,  Giv.  Law ;  Hallifaz, 
Anal. 

At  Common  Law.  A  penalty  fixed  bv 
covenant  in  a  lease  for  non-performance  ox 
its  conditions.    2  Lilly,  Abr.  221. 

It  is  usually  a  gross  sum  of  money,  though 
it  may  be  any  thing  else,  appointed  to  be 
paid  by  the  tenant  to  the  reversioner,  if  the 
duties  are  in  arrear,  in  addition  (o  the  duties 
themselves.    Hammond,  Nisi  P.  411,  412. 

To  entitle  himself  to  the  nomine  panee,  the 
landlord  must  make  a  demand  of  the  rent  on 
the  very  day,  as  in  the  case  of  a  re-entry.  1 
Saund.  287  6,  note :  7  Goke.  28  b;  Goke,  Litt 
202  a;  7  Term,  117.  A  distress  cannot  be 
taken  for  a  nomine  poence  unless  a  special 
power  to  distrain  be  annexed  to  it  by  deed. 
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3  Bouvier,  Inst.  n.  2451.  See  BacoD,  Abr. 
BffU  (K  4) ;  Woodfall,  Landl.  &  T.253 ;  Dane, 
Abr.  Index. 

NOMINEE.  One  who  has  been  named 
or  proposed  for  an  office. 

NON  ACCEPTAVIT  (Lat.  he  did  not 
accept).  In  Pleading.  The  name  of  a  plea 
to  an  action  of  assumpsit  brought  against  the 
drawee  of  a  bill  of  exchanee  upon  a  supposed 
acceptance  by  him.     See  4  Mann.  &,  Q.  561. 

NON-ACCESS.  The  non-existence  of 
eexual  intercourse  between  husband  and  wife 
is  generally  expressed  by  the  words  non- 
access  of  the  husband  to  the  wife;  which 
expressions,  in  a  case  of  bastardy,  are  under- 
stood to  mean  the  same  thing.  2  Starkie, 
Ev.  218,  n. 

In  Pennsylvania,  when  the  husband  has 
access  to  the  wife,  no  evidence  short  of  abso- 
lute impotence  of  the  husband  is  sufficient  to 
convict  a  third  person  of  bastardy  with  the 
wife.     6  Binn.  Penn.  283. 

In  the  civil  law  the  maxim  is,  Pater  is  est 
quern  nvpfice  demonstrant,  Toullier,  tom.  2, 
n.  787.  The  Code  Napoleon,  art.  312,  enacts 
**que  r enfant  congu  pendant  le  mariage  a 
pour  phre  le  mari,*^  See,  also,  1  Browne, 
Penn.  Appx.  xlvii. 

A  married  woman  cannot  "dtotq  the  non- 
access  of  her  husband.  See  8  East,  193, 202 ; 
n  id,  132;  12  id.  550;  13  Yes.  Ch.  58;  4 
Term,  251,  336;  6  id.  330. 

NON- AGE.  By  this  term  is  understood 
that  period  of  life  from  the  birth  till  the  arrival 
of  twenty-one  years.  In  another  sense  it 
means  under  the  pn»per  age  to  be  of  ability 
to  do  a  particular  tninv^ :  as,  when  non-age  is 
applied  to  one  under  the  age  of  fourteen,  who 
is  unable  to  marry. 

NON  ASSUMPSIT  (Lat.  he  did  not 
undertake).  In  Pleading.  The  general 
issue  in  an  action  of  assumpsit. 

Its  form  is,  *'  And  the  said  G  D,  by  E  F, 
his  attorney,  comes  and  defends  the  wrong 
and  injury,  when,  etc.,  and  says  that  he  did 
not  undertake  or  promise,  in  manner  and 
form  as  the  said  A  B  hath  above  complained. 
And  of  this  he  puts  himself  upon  the  coun- 
try." 

Under  this  plea  almost  every  matter  may 
be  given  in  evidence,  on  the  ground,  it  is  said, 
that  as  the  action  is  founded  on  the  contract, 
and  the  injury  is  the  non-performance  of  it, 
evidence  which  disaffirms  the  obligation  of 
the  contract,  at  the  time  when  the  action  was 
commenced,  goes  to  the  cist  of  the  action. 
Gilbert,  C.  P.  05 ;  Salk.  279 ;  2  Strange,  738; 
1  Bos.  &  P.  481.  See  12  Viner,  Abr.  189; 
Jjomyns,  Dig.  Pleader  (2  Q  1). 

NON  ASSUMPSIT  INFRA  SEX 
ANNOS  (Lat.  he  has  not  undertaken  within 
SIX  years).  In  Pleading.  The  plea  by  which, 
when  pleadings  were  in  Latin,  the  defendant 
alleged  that  the  obligation  was  not  under- 
taken and  the  right  of  action  had  not  accrued 
within  six  years,  the  period  of  limitation  of 
the  right  to  bring  suit. 


NON  BIS  IN  IDEM.  In  CivU  Law. 
A  phrase  which  signifies  that  no  one  shall  be 
twice  tried  for  the  same  offence:  that  is,  that 
when  a  party  accused  has  been  once  tried  bj 
a  tribunal  in  the  last  resOrt,  and  either  con- 
victed or  acquitted,  he  shall  not  again  be  tried. 
Code,  9.  2.  9.  11;  Merlin,  Rupert.  See 
Jkopardt. 

NON  CEPIT  MODO  ET  FORMA 

(Lat.  he  did  not  take  in  manner  and  form). 
In  Pleading.  The  plea  which  raises  the 
general  issue  in  an  action  of  replevin. 

Its  form  is,  **  And  the  said  CD,  by  £  F,  his 
attorney,  comes  and  defends  the  wrong  and 
iniury,  when,  etc.,  and  says  that  ho  did  not 
take  the  said  cattle  (or,  goods  and  chattels, 
according  to  the  subject  of  the  action)  in  the 
said  declaration  mentioned,  or  any  of  them, 
in  manner  and  form  as  the  said  A  B  bath 
above  complained.  And  of  this  the  said  C  D 
puts  himself  upon  the  country."  , 

It  denies  the  taking  the  things  and  having 
them  in  the  place  specified  in  the  declaration, 
both  -of  which  are  material  in  this  action. 
Stephen,  Plead.  183,  184;  1  Chitty,  Plead. 
490. 

NON-CIiAIM.  An  omission  or  neglect 
by  one  entitled  to  make  a  demand  within  the 
time  limited  by  law:  as,  when  a  continual 
claim  ought  to  be  made,  a  neglect  to  make 
such  claim  within  a  year  and  a  day. 

NON  COMPOS  MENTIS  (Lat.  not  of 
sound  mind,  memory,  or  understanding).  A 
generic  term,  including  all  the  species  of 
madness,  whether  it  arise  from  idiocy,  sick- 
ness, lunacy,  or  drunkenness.  Coke,  Litt. 
247;  4  Coke,  124;  1  Phill.  100;  4  Comyna, 
Dig.  613;  5  id.  186;  Shelford,  Lun.  1; 
Idiocy;  Lunacy. 

NON  CONCESSIT  (Lat.  he  did  not 
grant).  In  Engllah  Law.  The  name  of 
a  plea  by  which  the  defendant  denies  that 
crown  granted  to  the  plaintiff  by  letters  the 
patent  the  riehts  which  he  claims  as  a  con- 
cession from  the  king :  as,  for  example,  when 
a  plaintiff  sues  another  for  the  infringement 
of  his  patent  right,  the  defendant  may  deny 
that  the  crown  has  granted  him  such  a  right. 

It  does  not  deny  the  grant  of  a  patent,  i)ut 
of  the  patent  as  described  in  the  plaintiff's 
declaration.    3  Burr.  1544 ;  6  Coke,  15  b. 

NON-CONFORMISTS.  In  Eng- 
lish Law.  A  name  given  to  certain  dis- 
senters fn)m  the  rites  and  ceremonies  of  the 
church  of  £ngland. 

NON  CONSTAT  (Lat.  it  does  not  ap- 
pear). Words  frequently  used,  particularly 
in  argument,  to  express  dissatisfaction  witn 
the  conclusions  of  tne  other  party:  as,  it  waa 
moved  in  arrest  of  judgment  that  the  declara- 
tion was  not  good,  because  not^  constat  whe- 
ther A  B  was  seventeen  years  of  age  when 
the  action  was  commenced.  Swiubum,  pt 
4,  i  22,  p.  331. 

NON  CX7LPABILIS  (Lat.).  In  Plead- 
ing.    Not  guilty.    It  is  usually  abbreviated 
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non  cuL     16  Yiner,  Abr.  1 ;  2  Qabbett,  Crim. 
Law,  317. 

NON  DAMNIFICATUS  (Lat.  not  in- 
jored).  In  Pleading.  A  plea  to  an  action 
of  debt  on  a  bond  of  indemnitv,  hy  which  the 
defendant  asserts  that  the  puiintiff  has  re- 
ceived no  damage.  1  Bos.  &  P.  640,  n.  a; 
1  Taunt  428 ;  1  Saund.  116,  n.  1 ;  2  id,  81 ; 
7  Wentworth,  Plead.  615,  616 ;  1  H.  Blackst. 
253 ;  2  Lilly,  Abr.  224 ;  14  Johns.  N.  Y.  177; 
^  id.  42;  20  id.  153  ;  3  Cow.  N.  Y.  313 ;'  10 
Wheat.  396,  405  ;  3  Halst.  N.  J.  1. 

NON    DEDIT.     In   Pleading.     The 

fmeral  issue  in  formedon.    See  Ne  Dona 
'as. 

NON  DEMISIT  (Lat.  he  did  not  demise). 
In  Pleading.  A  plea  proper  to  be  pleaded 
to  an  action  of  debt  for  rent,  when  the 
plaintiff  declares  on  a  parol  lease.  Gilbert, 
Debt,  436, 438;  BuUer,  Nisi  P.  177;  1  Chitty, 
Plead.  477. 

It  cannot  be  pleaded  when  the  demise  is 
stated  to  have  been  by  indenture.  12  Viner, 
Abr.  178 ;  Comyns,  Dig.  Pleader  (2  W  48). 

NON  DETINET  (Lat.  he  does  not  de- 
tain). In  Pleading.  The  general  issue  in 
an  action  of  detinue.  Its  form  is  as  follows: 
"And  the  said  0  D,  by  £  F,  his  attorney, 
comes  and  defends  the  wrong  and  injury, 
when,  etc.,  and  says  that  he  does  not  detain 
the  said  goods  and  chattels  (or  "  deeds  and 
writings, ''  according  to  the  subject  of  the 
action)  in  the  said  declaration  specified,  or 
any  part  thereof,  in  manner  and  lorm  as  the 
said  A  B  hath  above  complained.  And  of 
this  the  said  C  D  puts  nimself  upon  the 
country." 

It  puts  in  issue  the  detainer  only :  a  justi- 
fication must  be  pleaded  specially.  8  Dowl. 
Pract.  Oas.  347.  It  is  a  proper  plea  to  an 
action  of  debt  on  a  simple  contract  in  the 
case  of  executors  and  administrators.  6  East, 
549 ;  Bacon,  Abr.  FUa^  (I) ;  1  Chitty,  Plead. 
476. 

NON  EST  FACTUM  (Lat.  is  not  his 
deed).  In  Pleading.  A  plea  to  an  action  of 
debt  on  a  bond  or  other  specialty. 

Its  form  is,  **  And  the  said  G  D,  by  E  F, 
his  attorney,  comes  and  defends  the  wrong 
and  injury,  when,  etc.,  and  says  that  the 
said  supposed  writing  obligatory  (or  "  inden- 
ture," or  "  articles  of  agreement,"  according 
to  the  subject  of  the  action)  is  not  his  deed. 
And  of  this  he  puts  himself  upon  the  coun- 
try."   6  Rand.  Va.  86 ;  1  Litt.  Ky.  158. 

It  is  a  proper  plea  when  the  cleed  is  the 
foundation  of  the  action,  1  Wms.  Saund.  38, 
note  S;  2  id.  187  a.  note  2 ;  2  Ld.  Raym. 
1500;  11  Johns.  N.  T.  476,  and  cannot  be 
proved  as  declared  on,  4  East,  585,  on  ac- 
count of  non-execution,  6  Term,  317,  or 
variance  in  the  body  of  the  instrument  1 
Campb.  70;  11  East.  633;  6  Taunt  394;  4 
Maule  &  S.  470.;  2  Dowl.  Sn  R.  662.  Under 
this  plea  the  plaintiff  miw  show  that  the  deed 
was  void  cU>  initio,  2  Wils.  341 ;  2  Campb. 
272;  3  «2.  33-   12  Mod.  101;   1  Ld.  Raym. 


315;  12  Johns.  N.  Y.  337;  13  id.  430;  10 
Serg.  &  R.  Penn.  25 ;  14  id.  208 ;  see  2  Salk. 
275 ;  6  Cranch,  219,  or  became  so  aftei 
making  and  before  suit.  5  Coke,  119 b;  Hid, 
27  ;  4  Cruise,  Dig.  368.  See  1  Chitty,  Plead. 
417.  n. 

In  covenant,  the  defendant  may,  under  this 
plea,  avail  himself  of  a  mis-statement  or 
omission  of  a  qualifying  covenant,  Strange, 
1146 ;  9  East,  188 ;  11  id.  639 ;  1  Cnmpb.  70; 
4  id,  20,  or  omission  of  a  condition  prece- 
dent    11  East,  639  ;  7  Dowl.  &  R.  249. 

NON  EST  INVENTUS  (Lat  I  have 
not  found  him).  In  Practice.  The  sheriff's 
return  to  a  writ  requiring  him  to  arrest  the 

Eerson  of  the  defendant,  which  signifies  that 
e  is  tiot  to  be  found  within  his  jurisdiction. 
The  return  is  usually  abbreviated  N,  E,  L 
Chitty,  Pract 

NON-FEASANCE.    The  non-perform- 
ance of  some  act  which  ought  to  be  per 
formed. 

When  a  legislative  act  requires  a  person  to 
do  a  thing,  its  non-feasance  will  subject  the 
party  to  punishment :  as,  if  a  statute  require 
the  supervisors  of  the  highways  to  repair 
such  highways,  the  neglect  to  repair  tnem 
may  be  punished.  See  1  Russell,  Crimes,  48. 
See,  also,  Mandatux. 

NON  FECIT  (Lat  he  did  not  make  it). 
The  name  of  a  plea,  for  example,  in  an  action 
of  assumpsit  on  a  promissory  note.  3  Mann. 
k  G.  446. 

NON  FECIT  VASTX7M  CONTRA 
PROHIBITIONEM  (Lat  he  did  not 
commit  waste  against  the  prohibition).  In 
Pleading.  The  name  of  a  .plea  to  an  action 
founded  on  a  writ  of  estrepement  that  the 
defendant  did  not  commit  waste  contrary  to 
the  prohibition.  3  Blackstone,  Comm.  226, 
227. 

NON  IMPEDIVIT  (Lat  he  did  not  im- 
pede). In  Pleading.  The  plea  of  the  gene- 
ral issue  in  q[uare  impedii.  3  Sharswood, 
Blackst.  Comm.  305 ;  3  Wooddeson,  Lect  36. 
In  law  French,  ne  disturba  pas, 

NON  INFREGIT  CONVENTIONEM 

(Lat.  he  has  not  broken  the  coTenant).  In 
Pleading.  A  plea  in  an  action  of  covenant. 
This  plea  is  not  a  general  issue :  it  merely  de« 
nies  that  the  defendant  has  broken  the  cove- 
nants on  which  he  is  sued.  It  being  in  the 
negative,  it  cannot  be  used  where  the  breach 
is  also  in  the  negative.  Bacon,  Abr.  Covenant 
(L);  3  Lev.  19;  2  Taunt  278;  1  Aik.  Vt 
150 ;  4  Dall.  Penn.  436 ;  7  Cow.  N.  Y.  71. 

NON-JOINDER.     In  Pleading.     The 

omission  of  one  or  more  persons  who  should 
have  been  made  parties  to  a  suit  at  law  or  in 
equity,  as  plaintiffs  or  defendants. 

In  Equity.  Parties  may  be  omitted  when 
the  number  is  great.  1  Smedes  &  M.  404. 
The  relief  granted  in  such  cases  will  be  so 
modified  as  not  to  affect  the  interests  of 
others.  1  Pet  299;  2  Paine,  C.  C.  536;  H 
111.254;  2  Johns.  Ch.  N.  Y.  242.  See  Pa»- 
Tiss,  a  9, 16,  lY,  19.    It  must  be  taken  ad 
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vantage  of  before  the  final  hearing,  Ril.  Ch. 
So.  C.  138 ;  1  Ala.  n.  8.  680 ;  18  id,  576 ;  21 
Conn.  586 ;  1  Des.  So.  C.  315 ;  1  Stockt.  Ch. 
N.  J.  401 ;  10  Paige,  Ch.  N.  Y.  445 ;  2  Sandf. 
Ch.  N.  Y.  17 ;  2  Iowa,  55 ;  2  McLean,  C.  C. 
376,  except  in  very  strong  cases,  1  Pet.  299, 
as,  where  a  party  indispensable  to  rendering  a 
decree  appears  to  the  court  to  be  omitted.  14 
Vt.  178 ;  19  Ala  n.  s.  213 ;  5  111.  424 ;  24 
Me.  119.  The  objection  may  be  taken  by  de- 
murree,  if  the  defect  appear  on  the  face  of 
the  bill,  5  111.  424 ;  1  Des.  So.  C.  315 ;  8  Oa. 
506 ;  19  Ala.  N.  s.  121 ;  4  Rand.  Va.  451 ;  or 
by  plea,  if  it  do  not  appear.    9  Mo.  605.    See 

3  Cranch,  220.  The  objection  may  be  avoided 
by  waiver  of  rights  as  to  the  party  omitted, 

4  Wise.  54,  or  a  supplemental  bill  filed,  in 
some  cases.  4  Johns.  Ch.  N.  Y.  605.  It  will 
not  cause  dismissal  of  the  bill  in  the  first  in- 
stance, 3  Cranch,  189 ;  6  Conn.  421 ;  17  Ala. 
270 ;  IT.  B.  Monr.  Ky.  189 ;  1  Dev.  Eq.  No. 
C.  354 ;  1  Hill,  So.  C.  53 ;  but  will,  if  it  con- 
tinues after  objection  made,  17  Ala.  270 ;  5 
Mas.  C.  C.  561,  without  prejudice,  5  Mas.  C. 
C.  561 ;  IJ.  J.  Marsh.  Ky.  76 ;  3  irf.  103 ;  6 
id.  622 ;  4  B.  Monr.  Ky.  594 ;  6  id.  330  ;  7 
Paige,  Ch.  N.  Y.  451 ;  1  Sandf.  Ch.  N.  Y.  46. 
The  cause  is  ordered  to  stand  oyer  in  the  first 
instance.  20  Me.  59 ;  9  Cow.  N.  Y.  320 :  2 
Edw.  Ch.  N.  Y.  242. 

In  Law.    See  Abatbvent,  31,  33« 

NON-JURORS.  In  English  Law. 
Persons  who  refuse  to  take  the  oaths,  required 
by  law,  to  support  the  goyeroment.  See  1 
Dall.  Penn.  170. 

NON  LIQXTET  (Lat.  it  is  not  clear).  In 
Civil  Iiaw.  AVords  by  which  the  judges 
(jtuiices)t  in  a  Roman  trial,  were  accustomed 
to  free  themselyes  from  the  necessity  of  de- 
ciding a  cause  when  the  rights  of  the  parties 
were  doubtful.  On  the  tablets  which  were 
giyen  to  the  judges  wherewith  to  indicate 
their  judgment,  was  written  N.  L.  Yicat, 
Voc.  Jur. 

NON-OB8TANTE.  In  English  Law. 
These  words,  which  literally  signify  notwiiJ^ 
Mtandingy  are  used  to  express  the  act  of  the 
English  king  by  which  he  dispenses  with 
the  law,  that  is,  authorizes  its  yiolation. 

He  cannot  by  his  license  or  dispensation 
make  an  offence  dispunishable  which  is  mor 
lum  in  se;  but  in  certain  matters  which  are 
mala  prohibita  he  may,  to  certain  persons 
and  on  special  occasions,  grant  a  non-ohstante. 
Vaugh.  330-359;  Ley.  217;  Sid.  6,  7  ;  12 
Coke,  18;  Bacon,  Abr.  Prerogative  (D  7). 
See  Judgment  non-obstante  Veredicto. 

NON-OBSTANTE  VEREDICTO.  Not- 
withi«taiiding  the  yerdict.  See  Judgment  mon- 

OBSTANTE  VEREDICTO. 

NON  OMITTAS  (Lat.  more  fully,  non 
omiltat  propter  libertatem,  do  not  omit  on  ac- 
count of  the  liberty  or  franchise).  In  Prao- 
tioe.  A  writ  which  ies  when  the  sheriff  re- 
turns on  writ  to  him  directed,  that  he  bath 
sent  to  the  bailiff  of  such  a  franchise,  which 
hath  return  of  writs,  and  he  hath  not  serred 


the  writ ;  then  the  plaintiff  shall  hare  thii 
writ  directed  to  the  sheriff,  that  he  omit  nU 
on  account  of  any  franchite,  but  himself 
enter  into  the  franchise  and  execute  tli« 
king's  writ.   Termes  de  la  Lejr. 

Tnis  clause  is  now  usually  inserted  in  all 
processes  addressed  to  sheriffs.  Wharton, 
Lex.  2d  Lond.  ed. ;  2  Will.  IV.  c.  39 ;  3 
Ghitty,  Stat.  494 ;  3  Chitty,  Pract.  190,  310. 

NON-PLEVIN.  In  Old  English  I.aw. 
A  neglect  to  repleyin  land  taken  into  the 
hands  of  the  king  upon  default,  within  fifteen 
days,  by  which  seisin  was  1  jst,  as  by  default. 
Heugh.  de  Magn.  Ch.  c.  8.  By  9  Edw.  III. 
c.  2,  no  man  shall  lose  his  land  by  noof 
pleoin, 

NON  PROS.  An  abbreyiation  of  non 
prosequitur^  he  does  not  pursue.  Where  the 
plaintiff,  at  any  stage  of  the  proceedings, 
fails  to  prosecute  his  action,  or  any  part  of 
it,  in  due  time,  the  defendant  enters  non  pro^ 
sequUur,  and  siens  final  judgment,  and  obtains 
costs  against  tne  plaintiff,  who  is  said  to  be 
non  p'^OJt'd,  2  Archbold,  Pract..  Chitty  ed. 
1409 ;  3  Sharswood,  Blackst.  Comm.  296 ;  1 
Tidd,  Pr«ict.  468 ;  Graham,  Pract.  763 ;  3 
Chitty,  Pract.  10;  1  Penn.  Pract.  84;  Caines, 
Pract.  102.  The  name  non  pros,  is  applied 
to  the  judgment  so  rendered  against  the 
plaintiff.  1  Sellon,  Pract.,  and  authorities 
aboye  cited. 

NON-RESIDENCE.  In  Ecclesiastioal 
Law.  The  absence  of  spiritual  persons  from 
their  benefices. 

NON  SX7BMISSIT  (Lat.).  The  name 
of  a  plea  to  an  action  of  debt,  or  a  bond  to 
perform  an  award,  by  which  the  defendant 
pleads  that  he  did  not  submit.  Bacon,  Abr. 
Arbitration^  etc.  (G). 

NON  SUM  INFORMATX7S  (Lat.). 
In  Pleading-.     I  am  not  informed. 

NON  TENENT  IN8I1CUL  (Lat.  they 
do  not  hold  together).  In  Pleading.  A  pies 
to  an  action  in  partition,  by  which  the  defend- 
ant denies  that  he  holds  the  property  which 
is  the  subject  of  the  suit,  together  with  the 
complainant  or  plaintiff. 

NON  TENX7IT  (Lat.  he  did  not  hold). 
In  Pleading.  The  name  of  a  plea  in  bar  in 
replevin,  when  the  plaintiff  has  avowed  for 
rent-arrear,  by  which  the  plaintiff  avows 
that  he  did  not  hold  in  manner  and  form  as 
the  avowry  alleges. 

NON-TENX7RB.    In  Pleading.   A  plea 

in  a  real  action,  by  which  the  defendant  a»* 
serted  that  he  did  not  hold  the  land,  or  at 
least  some  part  of  it,  as  mentioned  in  the 
plaintiff's  declaration,  1  Mod.  250 ;  in  which 
case  the  writ  abates  as  to  the  part  with  re- 
ference to  which  the  plea  is  sustained.  8 
Cranch,  242.  It  may  be  pleaded  with  or 
without  a  disclaimer.  It  was  a  dilatory  plea, 
though  not  strictly  in  abatement,  2  Saund 
44,  n.  4 ;  Dy.  210  ;  Booth,  Real  Act.  179 :  S 
Mass.  312 ;  11  id.  216 ;  but  might  be  pleaded 
as  to  part  along  with  a  plea  in  bar  as  to  the 
rest»  1  Latw.  716;  Rast.  £nt.  231  a»  d;  and 
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was  subseqaently  considered  u  a  plea  in  bar. 
14  Mass.  239  ;  I  Me.  54 ;  2  N.  II.  lO;  Bacon, 
Abr.  Pfeas  (I  9). 

NON-TERM.  The  vacaiion  between  two 
terms  of  a  court. 

NON-USBR.  The  neglect  to  make  use 
of  a  thin^. 

ftm  A  right  which  maj  be  acquired  by  use 
may  be  lost  by  non-user ;  and  an  absolute  dis- 
continuance of  the  use  for  twenty  years  af- 
fords pr<»sumption  of  the  extinguishment  of 
the  right  in  faror  of  some  other  adverse 
rif^ht.  5  Whart.  Penn.  584 ;  23  Pick.  Mass. 
141.    See  ABANnoNMENT ;  Easement. 

3*  Every  public  officer  is  required  to  use 
his  office  for  the  public  good :  a  non-user  of 
a  public  office  is,  therefore,  a  sufficient  cause 
of  forfeiture.  2  Blackstone,  Gomm.  153 ;  9 
Coke,  50.  Non-user  for  a  great  length  of 
time  will  have  the  effect  of  repealing  an  old 
law.  But  it  must  be  a  very  strong  case  which 
will  have  that  effect.  13  Serg.  &  R.  Penn. 
452 ;  1  Bottvier,  Inst.  n.  94. 

NONSENSS.  That  which  in  a  written 
agreement  or  will  is  unintelligible. 

^  It  is  a  rule  of  law  that  an  instrument 
shall  be  so  construed  that  the  whole,  if  pos- 
sible, shall  stand.  When  a  matter  w  written 
grammatically  right,  but  it  is  unintelligible 
and  the  whole  makes  nonsense,  some  words 
cannot  be  rejected  to  make  sense  of  the  rest, 
1  Salk.  324 ;  but  when  matter  is  nonsense  by 
being  contrary  and  repugnant  to  some  prece- 
dent sensible  matter,  such  repugnant  matter 
is  rejected.  14  Viner,  Abr.  142 ;  15  id.  660. 
The  maxim  of  the  civil  law  on  this  subject 
agrees  with  this  rule:  Quad  in  testamento  ita 
sunt  scripta,  ut  intelligi  non  possent:  perinde 
sunt,  ac  si  scripta  non  essent.  Dig.  50.  17. 
73.  3.    See  Ambiouitt  ;  Constroction  ;  In- 

tEapaSTATIOK. 

8«  In  pleading,  when  matter  is  nonsense 
by  being  contradictory  and  repugnant  to 
something  precedent,  tne  precedent  matter, 
which  is  sense,  shall  not  be  defeated  by  the 
repugnancy  which  follows,  but  that  which  is 
eontradictory  shall  be  rejected:  as  in  eject- 
ment where  the  declaration  is  of  a  demise  on 
the  second  day  of  January,  and  that  the  de- 
fendant postea  scilicet^  on  the  Jirst  of  Janu- 
ary, ejected  him,  here  the  scilicet  may  be 
rejected  as  being  expressly  contrary  to  the 
fostea  and  the  precedent  matter.  5  East, 
255 ;  1  Salk.  324. 

NONSirrr.  The  name  of  a  judgment 
given  a<;ain8t  the  plaintiff  when  he  is, unable 
to  prove  his  case,  or  when  he  refuses  or  neg- 
lects to  proceed  to  the  trial  of  a  cause  after  it 
has  been  put  at  issue,  without  determining 
such  issue. 

A  voluntary  nonsuit  is  an  abandonment  of 
his  cause  by  plaintiff,  who  allows  a  judgment 
for  costs  to  be  entered  against  him  by  absent- 
ing himself  or  failing  to  answer  when  called 
Upon  to  hear  the  verdict.  1  Dutch.  N.  J. 
556. 

An  involuntary  non-suit  takes  place  when 
the  plaintiff,  on  being  called,  when  his  case  is 


before  the  court  for  trial,  neglects  to  appear, 
or  when  he  has  given  no  evidence  on  which  a 
jury  could  find  a  verdict  13  Johns.  N.  f . 
334. 

3*  In  English  practice,  when  issue  has 
been  joined,  and  the  plaintiff  neglects  to 
bring  on  the  issue  to  be  tried  during  or  b^ 
fore  the  following  term  and  vacation,  etc.,  the 
defendant  may  give  twenty  days'  notice  to  the 
plaintiff  to  bring  on  the  issue,  to  be  tried  at 
the  sittings  or  assizes  next  ailer  the  expirar 
tion  of  the  notice;  and  if  plaintiff  afterwards 
neglects  to  give  notice  of  trial  for  such  si^ 
tings  or  assizes,  or  to  proceed  to  trial  in  pur> 
suance  of  such  notice  of  defendant,  the  de- 
fendant may  suggest  on  record  that  the  plain- 
tiff has  failed  to- proceed  to  trial,  etc.,  and  may 
sign  judgment  tor  his  costs :  provided  that 
the  jud^e  may  have  power  to  extend  time  for 
proceeding  to  trial  with  or  without  terma 
Comm.  Law  Proc.  Act,  1852,  {{  100, 101 ;  3 
Chitty,  Stat.  519,  550. 

8*  A  nonsuit  is  no  bar  to  another  action 
for  same  cause.  The  courts  of  the  United 
States,  1  Pet.  4C9,  476 ;  9  Ind.  551 ;  14  Ark. 
706 ;  those  of  Pennsylvania,  1  Serg.  St  R. 
Penn.  360 ;  2  Binn.  Penn.  234,  248 ;  4  id, 
84;  but  see  26  Penn.  St.  192;  Massachusetts, 
6  Pick.  Mass.  117;  Tennessee,  2  Ov.  Tenn. 
57;  4  Yere.  Tenn.  528;  and  Virginia,  1 
Wash.  Va.  87,  219,  cannot  order  a  nonsnit 
against  a  plaintiff  who  has  given  evidence  of 
his  claim.  In  Alabama,  unless  authorized  by 
statute,  the  courts  cannot  enter  a  nonsuit. 

1  Ala.  75 ;  4  i(f.  42.    See  22  Ala.  n.  s.  613. 
4.  In  New  York,  12  Johns.  N.  Y.  299 ;  13 

id.  334 ;  1  Wend.  N.  Y.  376 ;  South  Carolina, 

2  Bay,  So.  C.  126,  445 ;  2  Bail.  So.  C.  321 ;  2 
M'Cord.  So.  C.  26 ;  Maine,  2  Me.  5;  3  id.  97; 
41  id.  65 ;  42  id.  259 ;  New  Hampshire,  26 
N.  II.  351;  31  id.  92:  Ohio,  4  Ohio,  628; 
Illinois,  17  111.  494 ;  Florida,  5  Fla.  476 ; 
Indiana,  9  Ind.  179;  Georgia,  16  Ga.  154; 
California,  1  Cal.  108,  125,  221 ;  Missouri, 
19  Mo.  101,  a  nonsuit  may,  in  general,  be 
ordered  where  the  evidence  is  insufficient  to 
support  the  action,  but  not  till  final  submit* 
sion  of  cause.  21  Mo.  93.  See  3  Chittv,  Pract. 
910 ;  1  Sellon,  Pract.  463 ;  1  ArchbolS,  Pract. 
787  ;  Bacon,  Abr. ;  15  Viner,  Abr.  560 ;  3 
Sharswood,  Blackst.  Comm.  376;  2  Tidd, 
Pract.  916  et  seq. 

NORTH  CAROUNA.  The  name  of  one 
of  the  original  states  of  the  United  States  of 
America. 

2.  The  territory  wbieh  now  forms  this  state  wm 
incladed  in  the  grant  made  in  1063  by  Charles  XL, 
to  Lord  Clarendon  and  others,  of  a  mueh  more  ex- 
tensive country.  The  boundaries  were  enlarged  by 
a  new  eharter  granted  by  the  same  prinoe  to  the 
same  proprietaries  in  the  year  1666.  By  this  charter 
the  proprietaries  were  authorised  to  make  laws, 
with  the  assent  of  the  freemen  of  the  province  or 
their  delegates,  and  they  were  invested  with  various 
other  powers.     Being  dissatis6ed  with  the  form  ol 

gorernment,  the  proprietaries  procured  the  cele- 
rated  John  Locke  to  draw  up  a  plan  of  government 
for  the  colony,  which  was  adopted,  and  proved  tn 
be  impracticable:  it  was  highly  exceptionablu  oa 
account  of  its  disregard  of  the  principles  of  reli* 
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gioas  toleration  and  national  liberty,  which  are  now 
nnivorsnllj  admitted.  After  a  few  years  of  unsue- 
eessfnl  operation,  it  was  abandoned.  The  colony 
had  been  settled  at  two  points,  one  called  the  North- 
ern and  the  other  the  Southern  settlement,  which 
were  governed  by  separate  legislatures.  In  1729 
the  proprietaries  surrendered  their  charter,  when  it 
became  a  royal  province,  and  was  governed  by  a 
commission  and  a  form  of  government  in  substance 
similar  to  that  established  in  other  royal  provinces. 
In  1732  the  territory  was  divided,  and  the  divisions 
assumed  the  names  of  North  Carolina  and  South 
Carolina. 

3*  The  constitution  of  North  Carolina  was 
adopted  December  18,  1776.  To  this  constitution 
amendments  were  made  in  convention  June  4, 1835, 
which  were  ratified  by  the  people  on  the  9lh  day 
of  November  of  the  same  year,  and  took  effect  on 
the  1st  day  of  January,  1836. 

Every  free  white  man  of  the  age  of  twenty-one 
years,  being  a  native  or  naturalized  citizen  of  the 
United  States,  and  who  has  been  an  inhabitant  of 
the  state  for  twelve  months  immediately  preceding 
the  day  of  any  election,  and  has  paid  public^iu^es, 
is  entitled  to  vote.    See  Acts  1856,  c.  12, 13. 

The  Legialative  Power, 

The  Senate  consists  of  fifty  members,  chosen  bien- 
nially, for  the  term  of  two  yenn,  by  the  qualified 
voters  of  the  district  A  senator  must  possess  the 
qualifications  of  a  voter,  and,  in  addition,  it  is  pro- 
vided that  no  person  who  denies  the  being  of  God, 
the  truth  of  the  Christian  religion,  or  tbe  divine 
authority  of  the  Old  or  New  Testament,  or  who 
holds  religious  principles  incompatible  with  the 
freedom  or  safety  of  the  state,  cau  hold  any  office 
of  trust  or  profit  in  the  civil  department  within  the 
state. 

ThtHoiteeo/Commone  is  composed  of  one  hundred 
and  twenty  representtitires,  apportioned  among  tbe 
counties  in  ihe  ratio  of  the  population  as  enume- 
rated for  the  purposes  of  federal  representation. 
They  are  elected  biennially,  for  the  term  of  two 
years.  The  qualifications  required  are  the  same  as 
those  of  senators. 

The  Exeeutiife  Power. 

4*  The  Governor  is  elected  biennially,  by  the  quali- 
fied voters  of  the  state,  for  the  term  of  two  years 
from  the  first  day  of  January  next  following  his 
eleetioB.  He  is  not  eligible  more  than  four  years 
in  any  term  of  six  years.  He  must  be  thirty  years 
of  age,  have  resided  five  years  in  the  state,  and  own 
in  the  stute  a  freehold  in  lands  and  tenements  to 
the  value  of  one  thousand  pounds.  The  candidate 
having  the  largest  number  of  votes  is  elected ;  and 
in  case  of  no  election  or  a  contested  election,  the 
matter  is  to  be  decided  by  the  joint  action  of  the 
two  houses. 

The  Council  of  the  state  consists  of  seven  mem- 
bers, elected  biennially  by  a  joint  vote  of  the  senate 
and  house  of  commons.  Four  of  these  form  a  quo- 
rum, and  their  duty  is  to  advise  the  governor  in  the 
execution  of  his  office,  particularly  in  filling  vacan- 
cies occurring  during  the  recess  of  the  general 
assembly  in  offices  in   which   the   right  of  ap- 

E ointment  is  by  the  constitution  vested  in  that 
ody.  The  appointees  in  such  cases  are  to  have  a 
temporary  commission,  which  expires  with  the  end 
of  the  next  session  of  the  general  assembly. 

The  Judicial  Power, 

5*  The  iS'Kprente  Court  is  composed  of  three  judges, 
elected  by  joint  ballot  in  the  two  bouses  of  assem- 
bly, to  hold  their  office  during  good  behavior.  Of 
these,  one  is  selected  by  his  associates  to  preside, 
and  is  styled  the  chief  justice.  It  is  almost  entirely 
an  appellate  tribunal,  having  original  jurisdiction 
Mly  in  proceedings  by  a  bill  in  equity,  or  an  in- 


formation in  the  nature  of  a  bill  in  equity,  filed  on 
behalf  of  the  stiite,  in  the  name  of  the  attorney- 
general,  to  repeal  grants  and  other  letters  patent 
obtained  by  fraud  or  false  suggestions.  It  has  ap- 
pellate jurisdiction  over  all  cases  in  law  or  equity 
brought  before  it  by  appeal  or  otherwise  from  a  su- 
perior court  of  law  or  a  court  of  equity.  It  has  also 
power  to  issue  writs  of  certiorari,  scire  facias,  ha- 
beas corpus,  and  other  writs  which  may  be  neces- 
sary fur  the  exercise  of  its  jurisdiction,  and  agree- 
able to  the  principles  and  usages  of  law.  Criminal 
cases  are  to  be  certified  to  the  superior  court  from 
which  the  appeal  was  taken,  which  court  proceed! 
to  judgment  in  accordance  with  the  decision  of  th« 
supreme  court. 

O.  A  Superior  Court  is  held  by  one  judge,  at  the 
court-house  in  each  county  of  the  state,  twice  in 
each  year.  For  this  purpose  the  state  is  divided 
into  seven  eircuita,  each  composed  of  ten  or  more 
counties  ,*  and  the  seven  judges  whfi  are  appointed 
to  hold  these  courts  ride  the  circuits  alternately, 
with  the  power  to  interchange;  but  no  judge  rides 
the  same  circuit  twice  in  succession.  The  judges 
are  appointed  in  the  same  manner  and  for  the  same 
term  as  the  supreme  judges.  The  superior  courts 
"have  cognizance  and  legal  jurisdiction,  unless 
otherwise  provided,  of  all  pleas,  real,  personal,  and 
mixed,  and  also  all  suits  and  demands  relative  to 
dower,  partition,  legacies,  filial  portions,  and  estates 
of  intestates ;  and,  ynless  it  be  otherwise  provided, 
of  all  pleas  of  the  state,  and  criminal  matters  of 
what  nature,  degree,  or  denomination  soever,  whe- 
ther brought  before  them  by  original  or  by  mesne 
process,  or  by  certiorari,  writ  of  error,  appeal  from 
any  inferior  court,  or  by  any  other  way  or  manner 
whatsoever;  nnd  they  nre  hereby  declared  to  have 
full  power  and  authority  to  give  judgment  and  to 
award  execution  and  all  necessary  process  thereon,** 
etc.     See  Revised  Code,  c.  31,  §  17. 

The  same  judges  who  hold  the  superior  courts  of 
law  are  required  and  authorized  to  hold,  at  the  same 
times  and  places,  courts  of  equity,  and  in  doing  so 
vhall  "possess  all  the  powers  and  authorities  within 
the  same  that  the  court  of  chancery,  which  was 
formerly  held  in  this  state  under  the  eolonial  gov- 
ernment, used  and  exercised,  and  that  are  properly 
and  rightfully  incident  to  such  a  court,  agreeable 
to  the  luws  nnd  usages  now  in  force  and  practice." 
See  Revised  Code,  c.  32,  J§  1-3. 

7a  The  Court*  of  PleajB  and  Quarter  Sewont  are 
held  four  times  in  each  year,  in  the  several  countiea 
of  the  state,  by  three  or  nr6re  justices  of  the  peace, 
who  "shall  take  cognisance  of,  and  have  full  power 
and  authority  and  original  jurisdiction  to  hear,  try, 
and  determine,  all  causes  of  a  civil  nature  whatever 
at  the  common  law  within  their  respectit  e  counties, 
where  the  original  jurisdiction  is  not  by  statute 
confined  to  one  or  more  magistrates  out  of  court,  or 
to  the  supreme  or  superior  couria ;  of  all  penalties 
to  the  amount  of  one  hundred  dollars  and  upwards 
incurred  by  violation  of  the  penal  statutes  of  the 
state  or  of  laws  passed  by  the  congress  of  the  United 
States,  where  by  such  law  jurisdiction  is  given 
to  the  courts  of  the  several  states;  of  suits  for 
dower,  partition,  filial  portions,  legacies,  and  dis- 
tributive shares  of  intevtates'  estates,  and  all  other 
matters  relating  thereto ;  to  try,  hear,  and  deter- 
mine all  matters  relating  to  orphans,  idiots,  and  lu- 
natics, and  the  management  of  their  estates,  in 
like  manner  as  courts  of  equity  exercise  jurisdiction 
in  such  cases ;  to  inquire  of,  try,  hear,  and  deter- 
mine all  petit  larcenies,  assaults  and  batteries,  all 
trespasses  and  breaches  of  the  peace,  and  all  other 
crimes  and  misdemeanors  the  judgment  upon  con- 
viction whereof  shall  not  extend  to  life,  limb,  or 
member :  excepting  those  only  whereof  the  original 
jurisdiction  is  given  exclusively  to  a  single  justiot 
or  to  two  justices  of  the  peace,  to  the  superior  or  t« 
the  supreme  court." 
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In  Bome  of  the  ooonties  Jury  trials  are  abolished 
bj  apeoial  acts  of  the  legislature,  and  in  others  such 
trials  are  had  twice  only  in  the  year. 

D«  Ju»tiee»  of  the  Peace  are  rQCommendod  to  the 

Soveru'^r  by  the  general  assembly,  who  hi)ld  office 
uring  good  beUavibr.  They  have  jurisdiction, 
singly,  of  all  debts  and  demands  due  on  bonds, 
notes,  or  liquidated  accounts,  stated  in  writing  and 
signed  by  the  party  owing  the  samo,  and  all  bal- 
ances due  on  such  debts  and  demands  where  the 
prioeipal  of  such  debt  or  demand,  or  balance  due 
thereon,  does  not  exceed  one  hundred  dollars, 
though  the  principal  and  interest  thereof  may  ex- 
ceed that  sum ;  and  all  judgments  rendered  on  such 
debts  and  demands  where  the  principal  of  tho  judg- 
ment may  not  exceed  one  hundred  dollars,  though 
the  principal,  interest,  and  cost  may  exceed  that 
sum ;  and  all  debts  and  demands  of  sixty  dollars 
and  under  due  on  any  parol  agreement,  or  for 
foods,  wares,  and  merchandise  sold  and  delivered, 
or  for  work  or  labor  done,  or  for  specific  articles, 
and  all  balances  of  sixty  dollars  and  under  due  on 
such  last- mentioned  debts  or  demands,  and  all 
judgments  rendered  thereon  where  the  principal  of 
tiae  jttd;;ment  may  not  exceed  sixty  dollars,  though 
the  principal,  interest,  and  cost  may  exceed  that 
sum,  and  all  forfeitures  or  penalties  not  exceeding 
one  hundred  dollars,"  etc.  See  Revised  Code,  c. 
31,  {  6. 

NOSOCOMI.  In  Ciyil  Law.  Persons 
who  have  the  management  and  care  of  hos- 
pitals for  paupers.  Clef  Lois  Rom.  mot  Ad- 
ministrators. 

NOT  FOUND.  Words  indorsed  on  a 
bill  of  indictment  by  a  grand  jury,  when 
they  have  not  sufficient  evidence  to  find  a 
true  bill.    See  Ionosamus. 

NOT  GUILTT.  In  Ples^ding.  The 
general  issue  in  several  sorts  of  actions* 

3.  In  trespass f  its  form  is  as  follows:  *'And 
the  said  C  D,  by  £  F,  his  attorney,  comes 
and  defends  the  force  and  injury,  when,  etc., 
and  says  that  he  is  not  guilty  of  the  said 
trespasses  above  laid  to  his  charge,  or  any 
part  thereof,  in  the  manner  and  form  as  the 
said  A  B  hath  above  complained.  And  of  this 
the  said  C  D  puts  himself  upon  the  country." 
8*  Under  this  issue  the  defendant  may 
give  in  evidence  any  matter  which  directly 
controverts  the  truth  of  any  allet^tion,  which 
the  plaintiff  on  such  general  n*sue  will  be 
bound  to  prove,  1  Bas.  &  P.  213;  and  no 
person  is  bound  to  justify  who  is  not  primd 
facie  a  trespasser.  2  fios.  &  P.  359;  2 
Baund.  284  a.  For  example,  the  plea  of  not 
uilty  is  proper  in  trespass  to  persons^  if  the 
efendant  have  committed  no  assault,  battery, 
or  imprisonment,  etc.;  and  in  trespass  to 
personal  property,  if  the  plaintiff  had  no 
property  in  the  goods,  or  the  defendant  were 
not  guilty  of  taking  them,  etc. ;  and  in  tres- 
pass to  real  property,  this  plea  not  only  puts 
m  issue  the  fact  of  trespass,  etc.,  but  also 
the  title,  which,  whether  freehold  or  posses- 
sory in  the  defendant  or  a  person  under  whom 
he  claims,  may  be  given  iu  evidence  under  it, 
which  matters  show  primd  facie  that  the 
right  of  possession,  which  is  necessary  in 
trespass,  is  not  in  the  plaintiff,  but  in  the 
defendant  or  the  person  under  whom  he 
justifies.    7  Term,  354 ;  8  id.  403 ;   Willes, 


§ 


222 ;  Stephen,  Plead.  178 ;  1  Chitty,  Plead. 
491,  492. 

4*  In  trespass  on  the  case  in  general,  the 
formula  is  as  follows:  "  And  the  said  C  D, 
by  £  F,  his  attorney,  comes  and  del  ends  the 
wrong  and  injury,  when,  etc.,  and  says  that 
he  is  not  guilty  of  the  premises  above  laid  to 
his  charge,  in  manner  and  form  as  the  said 
A  B  hath  above  complained.  And  of  this 
the  said  C  D  puts  himself  upon  the  country." 

5*  This,  it  will  be  observed,  is  a  mere 
traverse,  or  denial,  of  the  facts  alleged  in 
the  declaration,  and  therefore,  on  principle, 
should  be  applied  only  to  cases  in  which 
the  defence  rests  on  such  denial.  But  here  a 
relaxation  has  taken  place;  for,  under  thip 
plea,  a  defendant  is  permitted  not  only  to 
contest  the  truth  of  the  declaration,  but,  with 
some  exceptions,  to  prove  any  matter  of  de- 
fence that  tends  to  show  that  the  plaintiff 
h&s  no  cause  of  action,  though  such  matters 
be  in  confession  and  avoidance  of  the  declara- 
tion :  as,  for  examnle,  a  release  given,  or 
satisfaction  made.  Stephen,  Plead.  182, 183 ; 
1  Chitty,  Plead.  486. 

6*  In  trover.  It  is  not  usual  in  this  action 
to  plead  any  other  plea,  except  the  statute 
of  limitations ;  and  a  release,  and  the  bank- 
ruptcy of  the  plaintiff,  may  be  given  in  evi- 
dence under  the  general  issue.    7  Term,  391. 

In  debt  on  a  judgment  suggesting  a  devas- 
tavit,  an  executor  may  plead  not  guilty.  1 
Term,  462. 

In  criminal  cases^  when  the  defendant 
wishes  to  put  himself  on  his  trial,  he  pleads 
not  guilty.  This  plea  makes  it  incumbent 
upon  the  prosecutor  to  prove  every  fact  and 
circumstance  constituting  the  offence,  as 
stated  in  the  indictment,  information,  or 
complaint.  On  the  other  hand,  the  defend- 
ant may  give  in  evidence  under  this  plea 
not  only  every  thing  which  negatives  the 
allegations  in  the  indictment,  but  also  all 
matter  of  excuse  and  justification. 

NOT  P08SES8ED.    In  Pleading.    A 

plea  sometimes  used  In  actions  of  trover, 
when  the  defendant  was  not  possessed  of  the 
^oods  at  the  commencement  of  the  action.  3 
Mann.  &  G.  101,  103. 

NOT  PROVEN.  In  Scotch  Criminal 
Ita'w.  It  is  a  peculiarity  of  the  Scotch  jury 
system  in  criminal  trials  that  it  admits  a  ver- 
dict of  not  proven,  corresponding  to  the  nan 
liquet  of  the  Roman  law.  The  legal  effect 
of  this  is  equivalent  to  not  guilty ;  for  a  pri- 
soner in  whose  case  it  is  pronounced  cannot 
be  tried  again.  According  to  the  homely  but 
expressive  maxim  of  the  law,  no  man  can  be 
inade  to  thole  an  assiie  twice.  But,  although 
the  verdict  of  not  proven  is  so  far  tantamount 
to  an  acquittal  that  the  party  cannot  be 
tried  a  second  time,  it  falls  very  far  short  of 
it  with  regard  to  the  effect  upon  hrs  reputa- 
tion and  character.  He  goes  away  from  tha 
bar  of  the  court  with  an  indelible  stigma 
upon  his  fame.  There  stands  recorded  a^nst 
him  the  opinion  of  a  jury  that  the  evidence 
respecting  his  guilt  was  so  strong  that  they  did 
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not  dare  to  pronounce  a  verdict  of  acquittal. 
So  that  many  of  the  evil  coDsequences  of  a 
conviction  follow,  although  the  jury  refuse 
to  convict.  When  Sir  Nicholas  Throckmorton 
was  tried  and  acquitted  by  an  English  jury 
in  1554,  he  said,  "It  is  better  to  be  tried 
than  to  live  suspected."  But  in  Scotland 
a  man  may  be  not  only  tried,  but  acquitted, 
and  yet  live  suspected,  owing  to  the  sinister 
influence  of  a  verdict  of  not  proven.  For- 
syth, Hist.  Trial  by  Jury,  334-339. 

NOTARIUS.    In  Civil  Law.  One  who 

took  notes  or  draughts  in  short-hand  of  what 
was  said  by  another,  or  of  proceedings  in  the 
senate  or  in  a  court.  One  who  draughted 
written  instruments,  wills,  conveyances,  etc. 
Vicat,  Voc.  Jur. ;  Galvinus,  Lex. 

In  English  Law.  A  notary.  Law  Fr.  & 
Lat.  Diet. ;  Cowel. 

NOTAR7,  NOTAR7  PUBLIC.  An 

officer  appointed  by  the  executive  or  other 
appointing  power,  under  the  laws  of  different 
states. 

fl»  Notaries  are  of  ancient  origin :  they 
existed  in  Rome  during  the  republic,  and 
were  called  iabeUionts  Jorenses^  or  persoiuB 
vublica.  Their  employment  consisted  in  the 
drawing  up  of  le^l  documents.  They  exist 
in  all  the  countries  of  Europe,  and  as  early 
as  A.if.  803  were  appointed  oy  the  Frankish 
kings  and  the  popes.  Notaries  in  England 
are  appointed  by  the  archbishop  of  Canter- 
bury. 25  Hen.  VIIL  c.  21,  H.  They  are  offi- 
cers of  the  civil  and  canon  law. 

8*  Their  duties  differ  somewhat  in  the 
different  states,  and  are  prescribed  by  statutes. 
They  are  generally  as  follows:  to  protest 
bills  of  exchange  and  draw  up  acts  of  honor ; 
to  authenticate  and  certify  copies  of  docu- 
ments ;  to  receive  the  affidavits  of  mariners 
and  draw  up  protests  relating  to  the  same ; 
to  attest  deeds  and  other  instruments,  and  to 
administer  oaths. 

By  act  of  congress,  Sept.  16, 1850,  notaries 
are  authorised  to  adipinister  oaths  and  take 
acknowledgmepts  in  all  cases  where  under 
tiie  laws  of  the  United  States  justices  of  the 
peace  were  formerly  authorized  to  act. 

4*  The  acts  of  notaries  are  respected  by 
the  custom  of  merchants  and  the  law  of 
nations.  Their  protest  of  a  bill  is  received 
as  evidence  in  the  courts  of  all  civilised 
countries.  Except  in  cases  of  protest  of  bills, 
the  signature  or  a  notary  to  an  instrument 

Sing  to  a  foreign  country  ought  to  be  au- 
enticated  by  me  consul  or  representative 
of  that  country. 

5*  The  notaries  of  England  have  always 
considered  themselves  autnorized  to  adminis- 
ter oaths ;  and  the  act  5  &  6  Will.  lY.  has 
placed  it  beyond  dispute.  In  this  country 
they  do  not  exercise  the  power  unless  author- 
isea  by  statute,  except  in  caces  where  the 
oath  is  to  be  used  out  of  the  state  or  in  the 
oourts  of  the  United  States. 

A  notarv  is  liable  for  any  damage  that 
may  arise  from  the  imperfect  discharge  of  his 
duty.  See,  generally,  0  Touliier,  211;  Burn, 


Eccl.  Law ;    2  Harr.  ft  J.  Md.  396 ;  7  Vt. 

22;  8  Wheat.  326;  6  Sere.  &  R.  Penn. 
484 ;  1  Mo.  434 ;  Manual  for  rfotaries ;  Sew 
ell,  Bank. 

NOTE  OF  A  rum.  The  fourth  step 
of  the  proceedings  in  acknowledging  a  fine, 
which  18  only  an  abstract  of  the  writ  cf 
covenant  and  the  concord,  naming  the  par* 
ties,  the  parcel  of  land,  and  the  agreement, 
and  enrolled  of  record  in  the  proper  office.  2 
Sharswood,  Blackst.  Comm.  351,  App.  n.  ir. 
2  3;  1  Stephen,  Comm.  518. 

NOTS  OF  HAND.  A  popular  name  for 
a  promissory  note. 

NOTE  OR  MEMORANDUM.  An  in- 
formal note  or  abstract  of  a  transaction  made 
on  the  spot,  and  required  by  the  Statute  of 
Frauds. 

The  form  of  it  is  immaterial ;  but  it  must 
contain  the  essential  terms  of  the  contract 
expressed  with  such  a  degree  of  certainty 
that  it  may  be  understood  without  reference 
to  parol  evidence  to  show  intent  of  parties. 
Browne,  Stat,  of  Frauds,  353,  386,  and  cases 
cited  ;  43  Me.  158  ;  4  R.  1. 14  ;  14  N.  Y.  584 ; 
1  E.  D.  Smith,  N.  Y.  144 ;  2  id.  93 ;  31  Miss. 
17 ;  11  Cush.  Mass.  127 ;  9  Rich.  So.  C.  215 ; 
10  id.  60 ;  23  Mo.  423 ;  17  111.  354 ;  3  Iowa, 
430.  In  some  states,  and  in  England,  the  con- 
sideration need  not  be  stated  in  the  note  or 
memorandum.  5  East,  10 ;  4  Barnew.  &  Aid. 
595 ;  5  Granch,  142 ;  17  Mass.  122 ;  6  Conn. 
81.     See  Browne,  Stat,  of  Frauds. 

NOTE  OF  PROTEST.  A  note  or 
minute  of  the  protest,  made  by  the  notary,  at 
time  of  protest,  on  the  bill,  to  be  completed  or 
filled  out  at  his  leisure.  Byles,  Bills,  5th  ed.  9. 

NOTES.    See  Judge's  Notes  ;  Minutes. 

NOTICE.  The  information  given  of  some 
act  done,  or  the  interpellation  by  which 
some  act  is  required  to  be  done.  Knowledge: 
as,  A  had  notice  that  B  was  a  slave.  5  How. 
216 ;  7  Penn.  Law  Journ.  119. 

Actual  notice  exists  when  knowledge  is 
actuallv  brought  home  to  the  party  S>  be 
afiected  by  it 

Constructive  notice  exists  when  the  party, 
by  any  circumstance  whatever,  Se  put  upon 
inquiry,  or  when  certain  acts  have  been  done 
which  the  party .  interested  is  presumed  to 
have  knowledge  of  on  grounds  of  public 
policy.  2  Mas.  0.  0.  531 ;  14  Pick.  Mass. 
224;  4  N.  H.  397 ;  14  Serg.  &  R.  Penn.  333. 
The  rectyrdinq  a  deed,  23  Mo.  237 ;  25  Barb. 
N.  Y.  635 ;  28  Miss.  354 ;  4  Kent,  Comm. 
182,  n.,  an  advertisement  in  a  newspaper,  when 
authorized  bv  statute  as  a  part  of  the  process, 
ptt6Zicac<«  of  government,  2Ln^1is  pendens,  fur- 
nish constructive  notice.  Notice  to  an  agent 
is,  in  general,  notice  to  the  principal.  25  Conn. 
444 ;  10  Rich.  So.  C.  293. 

%•  The  {giving  notice  in  certain  cases,  cb*' 
viously,  is  m  the  nature  of  a  condition  prece^ 
dent  to  the  right  to  call  on  the  other  party  for 
the  performance  of  his  engaj^ement,  whether 
his  contract  were  express  or  implied.  Thus, 
in  the  familiar  instance  of  bills  of  exchange 
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and  promissory  notos,  the  implied  contract 
of  no  indorser  is  that  he  will  pay  the  bill  or 
note  provided  it  be  not  paid,  on  presentment 
at  maturity,  by  the  acceptor  or  maker  (being 
tho  party /?rmart'/y  liable),  and  provided  that 
he  (the  indorser)  has  due  notice  of  the  dis- 
honor, and  without  which  he  is  discharged 
from  all  liability :  consequently,  it  is  essential 
for  the  holder  to  be  prepared  to  prove  affirma- 
tively that  such  notice  voaa  given,  or  some 
facts  dispensing  with  such  notice.  1  Chitty, 
Pract  4%. 

8«  Whenever  the  defendant's  liability  to 
perform  an  act  depends  on  another  occur- 
rence which  is  best  known  to  the  plaintiff, 
and  of  which  the  defendant  is  not  legally 
bound  to  take  notice,  the  plaintiff  must  prove 
that  due  notice  was  in  fact  given.  So,  in  cases 
of  insurances  on  ships,  a  notieeof  abandonment 
is  frequently  necessary  to  enable  the  assured 
plaintiff  to  proceed  as  for  a  total  loss  when 
something  remains  to  be  saved,  in  relation  to 
which,  u|>on  notice,  the  insurers  might  them- 
selves take  their  own  measures. 

Notice  may  be  written  or  oral,  in  many 
cases,  at  the  option  of  the  party  required  to 

Jpve  it ;  but  written  notice  is  generally  pre- 
erable,  both  as  avoiding  doubt  and  ambi- 
guity in  its  terms,  and  as  admitting  more  easy 
and  exact  proof  of  delivery. 

NOTICB,  AYBRMENT  OF.  In  Plead- 
ing. The  statement  in  a  pleading  that  no- 
tice has  been  given. 

3*  When  the  matter  alleged  in  the  plead- 
ing is  to  be  considered  as  Iving  more  properly 
in  the  knowledge  of  the  plaintiff  than  of  the 
defendant,  then  the  declaration  ought  to  state 
that  the  defendant  had  notice  thereof:  as, 
when  the  defendant  promised  to  give  the  plain- 
tiff as  much  for  a  commodity  as  another  per- 
son had  given  or  should  give  for  the  like. 

8«  But  where  the  matter  does  not  lie  more 
proper! V  in  the  knowledge  of  the  plaintiff 
than  or  the  defendant,  notice  need  not  be 
averred.  1  Saund.  117,  n.  2;  2  id,  62  a, 
n.  4 ;  Freem.  285.  Therefore,  if  the  defend- 
ant contracted  to  do  a  thing  on  the  perform- 
ance of  an  act  by  a  stranger,  notice  need  not 
be  averred ;  for  it  lies  in  the  defendant's  know- 
ledge as  much  as  the  plaintiff's,  and  he  ought 
to  take  notice  of  it  at  his  peril.  Corny ns,  Dig. 
Pleader  (C  75).  See  Comyns,  Dig.  Pleader 
(0  73,74,75);  Viner,  Abr.  iVb/tc«;  Hardr. 
42 ;  5  Term,  621. 

4«  The  omission  of  an  averment  of  notice, 
when  necessary,  will  be  fatal  on  demurrer  or 
judgment  by  default,  Croke  Jac  432;  but 
may  be  aided  by  verdict,  1  Strange,  214 ;  1 
Saund.  228  a;  unless  in  an  action  against  the 
drawer  of  a  bill,  when  the  omission  of  the 
averment  of  notice  of  non-payment  by  the 
acceptor  is  fatal,  even  after  verdict.  Dougl. 
679. 

NOTICB  OF  DISHONOR.  A  notice 
civen  to  a  drawer  or  indorser  of  a  bill,  or  an 
miorser  of  a  negotiable  note,  by  a  subsequent 
party,  that  it  has  been  dishonored  either  by 
aon-aooeptanee  in  the  case  of  a  bill,  or  by 


non-payment  in  the  ease  of  an  accepted  bill 
or  a  note. 

%•  The  notice  must  contain  a  description 
of  the  bill  or  note,  5  Cush.  Mass.  546 ;  14 
Conn.  362 ;  1  Fla.  301 ;  1  Wise.  204,  suffi- 
cient to  leave  no  doubt  in  the  mind  of  the  in- 
dorser, as  a  reasonable  man,  what  note  was 
intended.  3  Mete.  Mass.  495 ;  5  Cush.  Mass. 
546 ;  7  Ala.  n.  s.  205 ;  12  N.  Y.  551 ;  19  id. 
518 ;  26  Me.  45  ;  11  Wheat  431.  See  10  N. 
Y.279;  llMees.&W.£zch.809;  5Humphr. 
Tenn.  335.  As  to  what  is  a  misKlesoription, 
see  7  £zch.  578 ;  1  Mann.  &  G.  76  ;  11  Mees. 
k  W.  Exch.  809 ;  15  tV/.  231 ;  9  Q.  B.  609 ;  9 
Pet  33 ;  11  Wheat  431 ;  17  How.  606 ;  IN. 
Y.  413;  7  id.  19;  13  Miss.  44;  19  id.  382;  2 
Mich.  238 ;  12  Mass.  6 ;  2  Penn.  St  355 ;  14 
u2.  483 ;  2  Ohio  St  345. 

8*  It  must  also  contain  a  clear  statement 
of  the  dishonor  of  the  bill,  7  Bingh.  530;  I 
Bingh.  N.  c.  194 ;  3  u2.  368 ;  2  Clark  k  F. 
Hou.  L.  93 ;  2  Mees.  k  W.  Exch.  799 ;  11  C. 
B.  1011 ;  3  Mete.  Mass.  495 ;  18  Conn.  361 ; 
and  something  more  than  the  mere  fact  of 
non-acceptance  or  non-payment  must  be 
stated,  3  Bingh.  n.  c.  688 ;  10  Ad.  Ai  E.  125 ; 
8  Carr.  k  P.  355 ;  2  Q.  B.  388 ;  14  Mees.  k 
W.  Exch.  44;  11  Wheat  431 ;  3  Mete.  Mass. 
495 ;  9  id.  174 ;  5  Barb.  N.  Y.  490 ;  1  Speers, 
So.  C.  244 ;  2  Ohio  St  345 ;  3  Md.  202^251 ; 
6  u2.  5;  11  id.  148;  1  Litt  Ky.  194;  2 
Hawks^  No.  C.  560 ;  5  How.  Miss.  552 ;  ex- 
cept in  some  cases,  5  Cush.  Mass.  546 ;  1  Md. 
59,  504 ;  4  id.  409,  as  to  the  effect  of  the  use 
of  the  word  protested.  11  Wheat.  431 ;  9  Pot 
33 ;  7  Ala.  n.  s.  205 ;  2  Dougl.  Mich.  495  ; 
IN.  Y.  413;  10  id.  279;  19Sle.31;  23  W. 
392 ;  10  N.  H.  526 ;  9  Rob.  La.  161 ;  14  Conn. 
362;  5  Cush.  Mass.  546;  1  Wise.  264;  4  N. 
J.  71.  See  some  cases  where  the  notice  was 
held  sufficient,  2  Mees.  k  W.  Exch.  109, 799; 
6  id.  400 ;  7  id.  515;  14  id.  7,  44;  6  Ad.  k 
E.  499 ;  10  id.  131 ;  2  Q.  B.  421 ;  1  Ell.  k  B. 
801 ;  5  C.  B.  687  ;  1  Hurlst  k  W.  Exch.  3; 
and  others  where  it  was  held  insufficient.  2 
Exch.  719 ;  1  Ell.  &  B.  801 ;  4  Barnew.  k  0. 
339 ;  10  Ad.  k  E.  125 ;  7  Bingh.  530 ;  3 
Bingh.  N.  c.  688 ;  8  Carr.  kV.ZSb-,  2  Q.  B. 
388 ;  1  Monn.  k  G.  76. 

As  to  whether  there  must  be  a  statement 
that  the  party  to  whom  the  notice  is  sent  is 
looked  to  for  payment  see  1  Term,  109 ;  11 
Mees.  k  W.  Exch.  372;   2  Exch.  719:  2  Q. 

B.  388,  419;  14  id.  200;  7C.B.400;  4Dowl. 
k  L.  744. 

4.  The  notice  is  generally  in  vniiing,  but 
may  be  oral.  4  Wend.  N.  x .  566 ;  16  Barb. 
N.  Y.  146 :  3  Mete.  Mass.  495 ;  8  Mo.  336 ;  7 

C.  B.  400 ;  11  id.  1011 ;  2  Mees.  k  W.  Exch. 
348 ;  8  Carr.  k  P.  355 ;  1  Hurlst.  k  W.  Exch. 
3.  It  need  not  be  personally  served,  but  may 
be  sent  by  mail,  7  East  385 :  6  Wheat  102 ; 
6  Mass.  316 ;  14  id.  116 ;  1  Pick.  Mass.  401; 
28  Vt  316 ;  15  Md.  285 ;  5  Penn.  St  178 ;  1 
Conn.  329 ;  2  R.  I.  467 ;  23  Mo.  213 ;  13  N. 
Y.  549 ;  otherwise,  perhaps,  if  the  parties  live 
in  the  same  town,  see  5  Mete.  Mass.  352 ;  10 
Johns.  N.  Y.  490 ;  20  id.  372 ;  3  McLean,  0. 
C.  96;  1  Conn.  367;  28  N.  H.  302;  15  Me. 
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141 ;  15  Md.  285 ;  3  Rob.  La.  261 ;  6  Blackf. 
Ind.  312 ;  3  Jones,  No.  C.  387 ;  3  Ala.  n.  s. 
«4 ;  3  Harr.  Del.  419 ;  8  Ohio,  507  ;  1  Par- 
flons,  NotcH  &,  B.  482,  notej;  or  left  in  the 
care  of  a  saitable  person,  representing  the 
party  to  be  notified.  15  Me.  207  ;  2  Johns. 
N.  Y.  274 ;  20  Miss.  332 ;  16  Pick.  Mass.  392; 

14  La.  494;  19  111.  598;  Holt,  476. 

5*  It  should  be  sent  to  the  place  where  it 
will  most  probably  find  the  party  to  be  noti- 
fied most  promptly,  6  Mete.  Mass.  I,  7;  1 
Pet  578 ;  2  id,  5^3,  whether  the  place  of 
business,  1  Pet.  578 ;  3  McLean,  C.  C.  96 ;  5 
Mete.  Mass.  212.  352;  11  Johns.  N.  Y.  231 ; 

15  Me.  130 ;  8  Watts  &  S.  Penn.  138 ;  5  Penn. 
St.  178;  3IIarr.Del.419;  0  Blackf.  Ind.  312; 
5  Ilumphr.  Tenn.  403 ;  3  Rob.  La.  261 ;  1 
La.  Ann.  95 ;  1  Maule  &  S.  545,  or  place  of 
residence.    4  Wash.  C.  C.  464 ;   28  Vt.  316 ; 

1  Conn.  329.  ,  When  sent  bj  mail,  it  should 
be  to  the  post-office  to  which  the  party  usually 
resorts.  2  Pet.  543 ;  4  Wend.  .N.  Y.  328 ;  6 
Den.  N.  Y.  329 ;  5  Penn.  St.  IGO ;  3  McLean, 
C.  C.  91 ;  15  La.  38 ;  4  Ilumphr.  Tenn.  86 ; 
3  Ga.  486 ;  11  Md.  486 ;  3  Ohio,  307 ;  8  Mo. 
443 ;  6  Mete.  Mass.  106 ;  6  Harr.  &  J.  Md. 
172.  See  2  Pet.  543 ;  8  Cush.  Mass.  425 ;  2 
Halst.  N.  J.  130. 

Every  person  who,  by  and  immediately 
upon  ihe  aishonor  of  the  note  or  bill,  and  only 
npon  Fuch  dishonor,  becomes  liable  to  nn  ac- 
tion either  on  the  paper  or  on  the  considera- 
tion for  which  the  paper  was  given,  is  entitled 
to  immediate  notice.  1  Parsons,  Notes  k  B. 
499.  The  holder  need  give  notice  only  to  the 
parties  and  to  the  indorser  whom  he  intends 
to  hold  liable.  25  Barb.  N.  Y.  138 ;  2  Johns. 
N.  Y.  204 ;  19  Me.  62 :  16  Mart.  La.  220 ;  11 
La.  Ann.  137 ;  1  Ohio  St.  206 ;  1  Rich.  So.  C. 
369 ;  5  Miss.  272 ;  17  Ala.  258 ;  15  Mees.  & 
W.  Exch.  231. 

6*  Notice  may  be  given  by  any  party  to  a 
note  or  bill  not  primarily  liable  thereon  as 
regards  third  parties,  and  not  discharged 
from  liability  on  it  at  the  time  notice  is  given. 
8  Mo.  336;  23  id,  213;  16  Serg.  k  R. 
Penn.  157  ;  3  Dan.  Ky.  126 ;  5  Miss.  272;  17 
Ala.  258 ;  3  Wend.  N.  Y.  173 ;  25  Barb.  N. 
Y.  138 ;  15  Md.  150 ;  15  La.  321 ;  14  Mass. 
116 ;  2  Campb.  373 ;  4  W.  87 ;  5  Maule  k  S. 
68;  3  Ad.  k  E.  193;  9  C.  B.  46;  13  iU249; 
15  Mees.  k  W.  Exch.  231.  It  may  be  by  the 
holder's  a<rent,  4  How.  336 ;  11  Rob.  La.  454 ; 

8  Mo.  704 ;  7  Ala.  n.  s.  205 ;  4  Dowl.  k  L. 
744 ;  15  Mees.  k  W.  Exch.  231 ;  an  indorsee 
for  collection,  2  Hall,  N.  Y.  112;  3  N.  Y. 
243;  a  notary,  see  2  How.  66;  the  adminis- 
trator or  executor  of  a  deceased  person. 
Story,  Prom.  Notes,  2  304. 

The  notice  must  be  forwarded  as  early  as 
by  a  mail  of  the  day  afler  the  dishonor  which 
does  not  start  at  an  unreasonably  early  hour. 

9  N.  H.  558 ;  2  Harr.  N.  J.  587 ;  24  M:e.  458 ; 

2  R.  1.  437  ;  24  Penn.  St.  148 ;  4  N.  J.  71 ;  1 
Ohio  St.  206;  6  id.  542  ;  9  Miss.  261.  644: 
11  id.  445 ;  13  Ark.  645;  14  id.  230 ;  7  Gill 
AJ.  Md.  78;  4  Wash.  C.C.  404;  2  Stor.  C. 
C.  416;  4Bingh.  715. 

Consult  Bayley,  Byles,  Chitty,  Story,  on 


Bills  of  Exchange ;  Story,  Promissory  Notea, 
Parsons,  Notes  k  Bills. 

NOTICB  TO  PLEAD.  Written  notice 
to  defendant,  requiring  him  to  plead  within  a 
certain  time.  It  must  always  be  given  before 
plaintiff  can  sign  judgment  for  want  of  a  olea. 
1  Chitty,  Archb.  Pract.  Prent.  ed.  221.  No- 
tice to  plead,  indorsed  on  the  declaration  or 
delivered  separately,  is  sufficient  without  de- 
manding plea  or  rule  to  plead,  in  England,  by 
statute.     See  3  Chitty,  Stat.  515. 

NOTICB  OF  PROTEST.  A  notice 
given  to  a  drawer  or  indorser  of  a  bill,  or  to 
an  indorser  of  a  note,  by  a  prior  party,  that 
the  bill  has  been  protested  for  refusal  of  pay* 
ment  or  acceptance.  See  Noticx  of  Dis- 
honor. 

NOTICE  TO  PRODUCE  PAPERS 

In  Practice.  When  it  is  intended  to  give 
secondary  evidence  of  a  written  instrument 
or  ]^aper  which  is  in  the  possession  of  the  op- 

gosite  party,  it  is,  in  general,  requisite  to  give 
im  notice  to  produce  the  same  on  the  trial 
of  the  cause,  before  such  secondary  evidence 
can  be  admitted. 

5t.  To  this  general  rule  there  are  some  ex- 
ceptions :  Jirstf  in  cases  where,  from  the  nvir 
ture  of  the  proceedings,  the  party  in  posses* 
sion  of  the  instrument  has  notice  that  he  is 
charged  with  the  possession  of  it,  as  in  the 
case  of  trover  for  a  bond,  14  East,  274;  4 
Taunt.  865;  6Serg.  &R.  Penn.  154;  4  Wend. 
N.  Y.  6£6 ;  1  Campb.  143 ;  second,  where  the 
party  in  possession  has  obtained  the  instru- 
ment by  fraud.  4  Esp.  256.  See  1  Phillipps, 
Ev.  425;  1  Starkie,  Ev.  362;  Roscoe,  Civ. 
Ev.  4. 

8*  In  general,  a  notice  to  produce  papers 
ought  to  be  given  in  writing,  and  state  the 
title  of  the  cause  in  which  it  is  proposed  to 
URe  the  papers  or  instruments  required.  2 
Stark.  19.  It  seems,  however,  that  the  notice 
may  be  by  parol.  1  Campb.  440.  It  must 
describe  with  sufficient  certainty  the  papers 
or  instruments  called  for,  and  must  not  be 
too  general  and  by  that  means  be  uncertain. 
Ry.  k  M.  341 ;  M'Clel.  k  Y.  Exch.  139. 

4*  The  notice  may  be  given  to  the  party 
himself,  or  to  his  attorney.  2  Term,  203,  n. ; 
3  id.  306 ;  Ry.  k  M.  327 ;  1  Mood,  k  M.  96. 

The  notice  must  be  served  a  reasonable 
time  before  trial,  so  as  to  afford  an  oppor- 
tunity to  the  party  to  search  for  and  produce 
the  instrument  cr  paper  in  question.  1  Stark. 
283 ;  Ry.  k  M.  47,  327 ;  I  Mood,  k  M.  96, 
335,  n. 

5*  When  a  notice  to  produce  an  instru- 
ment or  paper  in  the  cause  has  been  proved, 
and  it  is  also  proved  that  such  paper  or 
instrument  was,  at  the  time  of  the  notice, 
in  the  hands  of  the  party  or  his  privy,  and 
upon  request  in  court  he  refuses  or  neglects 
to  produce  it,  the  party  having  eiven  such 
notice  and  made  such  proof  will  be  entitled 
to  give  secondary  evidence  of  such  paper  or 
instrument  thus  withheld. 

NOTICE  TO  QUIT.  A  request  from  a 
landlord  to  his  tenant  to  quit  the  premises 
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leased,  and  to  ^ive  possession  of  the  same  to 
him,  the  landlord,  at  a  time  therein  men- 
tioned. 3  Wend.  N.  Y.  337,  367 ;  7  Halst. 
N.  J.  99. 

ftm  The  form  of  the  notice.  The  notice  or 
demand  of  possession  should  contain  a  re- 
quest from  tlie  landlord  to  the  tenant  or  per- 
son in  possession  to  quit  this  premises  which 
he  holas  from  the  landlord  (which  premises 
ought  to  be  particularly  described,  as  being 
situate  in  the  street  and  city  or  place,  or  town- 
ship and  county),  and  to  deliver  them  to  him 
on  or  before  a  day  certain, — ^generally,  when 
the  lease  is  for  a  year,  the  same  day  of  the 
year  on  which  the  lease  commences.  But 
where  there  is  some  doubt  as  to  the  time 
when  the  lease  is  to  expire,  it  is  proper  to 
add,  "or  at  the  expiration  of  the  current 
year  of  your  tenancy."  2  Esp.  589.  It  should 
be  dated,  signed  by  the  landlord  himself,  or  by 
sonte  person  in  his  name,  who  has  been  author- 
ised by  him,  and  directed  to  the  tenant.  The 
notice  must  include  all  the  premises  under 
the  same  demise;  for  the  landlord  cannot 
determine  the  tenancy  as  to  part  of  the  pre- 
mises demised  and  continue  it  as  to  the  resi- 
due. For  the  purpose  of  bringing  an  eject- 
ment, it  is  not  necessary  that  the  notice  should 
be  in  writing,  except  when  required  to  be 
80  under  an  express  agreement  between  the 

farties.  Comyns,  Dig.  Estate  hy  Grant  (G 
1,  n.  p.) ;  2  Campb.  96  ;  2  Mann.  &  R.  439. 
But  it  is  the  general  and  safest  practice  to 
give  written  notices ;  and  it  is  a  precaution 
which  should  always,  when  possible,  be  ob- 
served, as  it  prevents  mistakes  and  renders 
the  evidence  certain  and  correct.  Care  should 
be  taken  that  the  words  of  a  notice  be  clear 
and  decisive,  without  ambiguity  or  giving 
an  alternative  to  the  tenant;  for  if  it  be 
really  ambiguous  or  optional  it  will  be  in- 
valicl.     Adams,  £j.  122. 

3*  As  to  thepei'son  hy  whom  the  notice  is  to 
U  given.  It  must  be  given  by  the  person 
interested  in  the  premises,  or  his  agent  pro- 
perly appointed.  Adams,  £j.  120.  See  §  C. 
B.  215.  As  the  tenant  is  to  act  upon  the 
notice  at  the  time  it  is  given  to  him,  it  is 
necessary  that  it  should  be  such  as  he  may 
act  upon  with  security,  and  should,  therefore, 
be  binding  upon  all  the  parties  concerned  at 
the  time  it  is  given.  Where,  therefore,  several 
persons  are  jointly  interested  in  the  pre- 
mises, they  need  not  all  join  in  the  notice; 
but,  if  any  of  them  be  not  a  party  at  the 
time,  no  subsequent  ratification  by  nim  will 
be  sufficient  by  relation  to  render  the  notice 
valid.*  But  see  5  East,  4GI ;  2  Phillipps, 
Ev.  184;  2  Esp.  677;  I  Barnew.  &  Ad. 
135 ;  7  Mees.  &  W.  Exch.  139.  But  if  the 
notice  be  given  by  an  agent,  it  is  sufficient 
if  his  authority  is  afterwards  recognized.  3 
Barnew.  &  Aid.  689.  But  see  10  Barnew. 
A  C.  621. 

4«  As  to  the  person  to  whom  the  notice 
should  be  given.  When  the  relation  of  land- 
lord and  tenant  subsists,  difficulties  can  sel- 
dom occur  as  to  the  party  upon  whom  the 
notice  should  be  served.    It  should  invari- 


ably be  given  to  the  tenant  of  the  party 
serving  the  notice  notwithstanding  a  part 
may  have  been  underlet  or  the  whole  of  the 
premises  may  have  been  assigned,  Adams, 
Ej.  119 ;  5  Bos.  &  P.  330;  14  East,  234;  6 
Barnew.  &  C.  41 ;  unless,  perhaps,  the  lessor 
has  recognized  the  sub-tenant  as  his  tenant. 
10  Johns.  N.  Y.  270.  When  the  premises 
are  in  possession  of  two  or  more  as  joint  ten- 
ants or  tenants  in  common,  the  notice  should 
be  to  all.  A  notice  addressed  to  all  and 
served  upon  one  only  will,  however,  be  a 
good  notice.     Adams,  Ej.  123. 

5*  As  to  the  mode  of  serving  the  notice. 
The  person  about  serving  the  notice  should 
make  two  copies  of  it,  both  signed  by  the 
proper  person,  then  procure  one  or  more  re- 
spectable persons  for  witnesses,  to  whom  he 
should  show  the  copies,  who,  upon  compax^ 
ing  them  and  finding  them  alike,  are  to  go 
with  the  person  who  is  to  serve  the  notice. 
The  person  serving  the  notice  then,  in  their 
presence,  should  deliver  one  of  these  copies 
to  the  tenant  personally,  or  to  one  of  his 
family,  at  his  usual  place  of  abode,  although 
the  same  be  not  upon  the  demised  premises, 
2  Phillipps,  Ev.  185,  or  serve  it  upon  the 
person  in  possession ;  and  wh^e  the  tenant 
IS  not  in  poasession,  a  copy  m&y  be  served 
on  him,  if  he  can  be  found,  and  another 
on  the  person  in  possession.  The  witnesses 
should  then,  for  the  sake  of  security,  sign 
their  names  on  the  back  of  the  copy  of  the 
notice  retained,  or  otherwise  mark  it  so  as  to 
identify  it;  and  they  should  also  state  the 
manner  in  which  the  notice  was  served.  In 
the  case  of  a  joint  demise  to  two  defendants, 
of  whom  one  alone  resided  upon  the  premises, 
proof  of  the  service  of  the  notice  upon  him 
nas  been  held  to  be  sufficient  ground  for  the 
jury  to  presume  that  the  notice  so  served 
upon  the  premises  has  reached  the  other  who 
resided  in  another  place.  7  East,  553 ;  5  Esp. 
196. 

6.  At  what  time  it  must  be  served.  It  must 
be  given  six  months  before  the  expiration  of 
the  lease  at  common  law.  1  Term,  159 ;  3 
id.  13 ;  8  Cow.  N.  Y.  13  ;  1  Vt.  311 ;  1  Dan. 
Ky.  30;  5  Yerp.  Tenn.  431 ;  '4  Ired.  No.  C. 
291 ;  17  Mass.  287 ;  see  2  Pick.  Mass.  70, 71 ; 
8  Serg.  &  R.  Penn.  458  j  2  Rich.  So.  C.  346 ; 
and  three  months  in  the  common  time  under 
statutory  regulations  ;  and  where  the  letting 
is  for  a  shorter  period  the  length  of  notice  is 
regulated  by  the  time  of  letting.  6  Bingh. 
362 ;  GCush.  Mass.  563 ;  23  Wend.  N.  Y.  616. 
Difficulties  sometimes  aiHse  as  to  the  period 
of  the  commencement  of  the  tenancy;  and 
when  a  regular  notice  to  quit  on  any  particu- 
lar day  is  given,  and  the  time  when  the  term 
began  is  unknown,  the  effect  of  buch  notice, 
as  to  its  being  evidence  or  not  of  the  com- 
mencement of  the  tenancy,  will  depend  upon 
the  particular  circumstances  of  its  delivery: 
if  the  tenant,  having  been  applied  to  by  his 
landlord  respecting  the  time  of  the  com- 
mencement of  the  tenancy,  has  informed 
him  it  began  on  a  certain  day,  and  in  con.*ie- 
quence  oi  such  information  a  notice  to  q  jit 
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on  that  day  is  given  at  a  subsequent  period, 
the  tenant  is  concluded  by  his  act,  and  will 
not  be  permitted  to  prove  that  in  point  of 
fact  the  tenancy  has  a  different  commence- 
ment ;  nor  is  it  material  whether  the  inform- 
ation be  the  result  of  design  or  ignorance, 
as  the  landlord  is  in  both  instances  equally 
led  into  error.  Adams,  £j.  130 ;  2  Esp.  635 ; 
2  Phillipps,  £y.  186.  In  like  manner,  if  the 
tenant  at  the  time  of  delivery  of  the  notice 
assent  to  the  terms  of  it,  it  will  waive  any 
irregularity  as  to  the  period  of  its  expira- 
tion ;  but  such  assent  must  be  strictly  proved. 
4  Term,  361 ;  2  Phillipps,  Ev.  183.  When 
the  landlord  is  ienorant  of  the  time  when  the 
term  commenced,  a  notice  to  quit  may  be 
given  not  specifying  any  particular  day,  but 
ordering  the  tenant  in  general  terms  to  quit 
and  deliver  up  the  possession  of  the  pre- 
mises at  the  end  of  tne  current  year  of  his 
tenancy  thereof,  which  shall  expire  next  after 
the  end  of  three  months  from  the  date  of  the 
notice.     See  2  Esp.  G.  589. 

Y*  What  tnll  amtmnt  to  a  waiver  of  the  no- 
tice. The  acceptance  of  rent  accruing  subse- 
quently to  the  expiration  of  the  notice  is  the 
most  usual  means  by  which  a  waiver  of  it 
may  be  produced ;  but  the  acceptance  of  such 
l«nt  is  open  to  explanation ;  and  it  is  the  pro- 
vince of  the  jury  to  decide  with  what  views 
and  under  what  circumstances  the  rent  is  paid 
and  received.  Adams,  Ej.  139 ;  2  Gampb.  o87. 
If  the  money  be  taken  with  an  express  de- 
claration that  the  notice  is  not  thereby  in- 
tended to  be  waived,  or  accompanied  by  other 
circumstances  which  may  induce  an  opinion 
that  the  landlord  did  not  intend  to  continue 
the  tenancy,  no  waiver  will  be  produced  by 
the  acceptance:  the  rent  must  be  paid  and 
received  as  rent,  or  the  notice  will  remain  in 
force.  Cowp.  243.  The  notice  may  also  be 
waived  by  other  acts  of  the  landlord;  but 
they  are  generally  open  to  explanation,  and 
the  particular  act  will  or  will  not  be  a  waiver 
of  the  notice,  according  to  the  circumstances 
which  attend  it.  2  East,  236 ;  10  id.  IZ;  1 
Term,  53.  It  has  been  held  that  a  notice  to 
quit  at  the  end  of  a  certain  year  is  not  waived 
by  the  landlord's  permitting  the  tenant  to  re- 
main in  possession  an  entire  year  after  the 
expiration  of  the  notice,  notwithstanding  the 
tenant  held  by  an  improving  lease, — that  is, 
to  dear  and  fence  the  land  and  pay  the 
taxes.  1  Binn.  Penn.  333.  In  cases,  how- 
ever, where  the  act  of  the  landlord  cannot 
be  qualified,  but  must  of  necessity  be  taken 
as  a  confirmation  of  the  tenancy,  as  if  he 
distrain  for  rent  accruing  after  the  expira- 
tion of  the  notice,  or  recover  in  an  action  for 
use  and  ocupation,  the  notice  of  course  will 
be  waived.  Adams,  Ei.  144;  1  II.  Blaokst. 
311 ;  6  Term,  219 ;  19  Wend.  N.  Y.  391.  See 
13  G.  B.  178. 

NOTINO.  A  term  denoting  the  act  of  a 
notary  in  minuting  on  a  bill  of  exchange, 
after  it  has  been  presented  for  acceptance  or 
payment,  the  initials  of  his  name,  the  date 
of  the  day,  month,  and  year  when  such  pre- 


sentment was  made,  and  the  reason,  if  any 
has  been  assigned,  for  non-acceptance  or 
non-payment,  together  with  his  charge.  Tho 
noting  ii^  nut  indispensable,  it  being  only  a 
part  of  the  protest:  it  will  not  supply  tho 
protest.    4  Term,  175. 

NOTOUR.  In  Scotch  Law.  Open; 
notorious.  A  notour  bankrupt  is  a  debtor 
who,  being  under  diligence  by  homing  and 
caption  of  his  creditor,  retires  to  sanctuary, 
or  abscondsj  or  defends  by  force,  and  is  after- 
wards found  insolvent  by  court  of  sessions. 
Bell,  Diet.  Act  of  1696,  c.  5  ;  Burton,  Law  of 
Scotl.  601. 

NOVA  GUSTO  MA.  An  imposition  or 
duty.     See  Antiqua  Gustoma. 

NOVA  SCOTIA.  A  province  of  British 
North  America. 

It  includes  Nova  Scotia  proper,  a  peninsula  two 
hundred  and  eightj  miles  long  and  from  fifty  to  one 
hundred  miles  wide,  trending  E.N.E.,  and  oon- 
neoted  with  the  proyince  of  New  Brunswick  by  an 
Wsthmus  onlj  eight  miles  wide  in  its  widest  part, 
and  the  island  of  Cape  Breton,  separated  from  the 
eastern  extremity  of  Nova  Scotia  proper  by  the 
Gut  of  Canso.  Nova  Scotia  proper  lies  between 
latitude  43^  25'  and  46°  north,  and  long.  61^  and 
66«  30'  west. 

England  founds  her  claim  to  the  original  dis< 
oovery  of  this  province  upon  the  patent  granted  bj 
queen  Elisabeth  to  Sir  Humphrey  Gilbert,  a.d. 
1678. 

This  was  followed  by  De  la  Roche's  unfortunate 
attempt  to  colonize  the  Isle  of  Sable. 

De  Monts,  having  in  1603  received  an  appoint- 
ment from  Henri  IV.  of  France,  sailed  the  follow- 
ing  year,  with  Champlain,  D«  Pontrincourt,  and 
others. 

After  exploring  the  outer  shore  of  the  pcninsulsiy 
having  entered  the  bay  of  Fundy,  De  Poutrincourt 
ftettled  Port  Royal,  a.d.  1605, — the  first  permanent 
settlement  in  British  North  America.  From  thif 
time  the  English  began  to  assert  their  claims,  and 
colonists  from  Virginia  expelled  the  colony  of  De 
Monta. 

The  French  regained  possesaion,  but  only  to  be 
again  expelled  by  the  strong  force  sent  againat 
them  by  Cromwell,  a.d.  1654. 

Thirteen  years  later,  England  ceded  the  province 
to  France  by  the  treaty  of  Breda,  a.d.  1667 ;  but  in 
the  new  wars  it  was  again  ravaged  by  the  English, 
who  reacquired  it  a.d.  1713;  and  in  1749  it  wsa 
formally  coloniced  by  the  British  government. 

The  French  colonists,  having  resisted  and  joined 
the  Indians,  were  defeated  by  the  British,  and  their 
stronghold,  Louisburgh  on  Cape  Breton,  was  taken 
by  Massachusetts  colonists  acting  under  a  plan 
suggested  by  a  Ma5sachusetts  lawyer. 

In  1758  the  province  received  its  constitution,  and 
in  1763  France,  by  the  treaty  of  Paris,  ceded  all 
rights  whatsoever. 

In  1784  New  Brunswick  and  Cape  Breton  were 
separated  from  Nova  Scotia;  but  Cape  Breton  wac 
reattached  in  1819. 

The  ExecuHw  DeparfmaiC 

This  is  vested  in  the  Governor  and  his  Exeeu- 
tive  Council,  together  known  as  "The  Govern- 
ment." 

The  OovemoTf  technically  called  "Lieutenant- 
Governor,"  represents  the  sovereign,  and  is  ap- 
pointed by  the  crown. 

He  is  captain-general  and  eommander-ia-ohief 
within  and  for  the  provinoe  of  Nova  Seotia,  eon* 
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misiions  all  offleen  of  militia,  and,  together  with 
hii  ooanoil,  appoints  all  public  offioeri.  He  pardons 
offences,  except  mnrder  and  high  treason,  presides 
solely  in  the  court  of  chancery,  and,  within  his  juris- 
diction, exercises  the  powers  of  the  lord  high- 
ohancellor  of  England.  He  is  ordinary,  and  has 
the  power  of  granting  probate  of  bills  and  adminis- 
tration, and,  with  his  council,  sits  as  the  court  of 
error. 

The  Executive  Oowneil  consists  of  nine  members, 
chosen  by  and  from  the  party  in  power,  and  ap- 
pointed by  the  governor,  subject  to  a  vote  of  *'  want 
of  confidence." 

The  Leffitlative  Dtpartmeni  consists  of  a  legisla- 
tiTc  council,  or  upper  house,  and  a  house  of  assembly, 
or  lower  house.  The  members  of  the  upper  house 
are  appointed  by  the  crown,  on  the  recommenda- 
tion of  the  '''governor  and  council,"  or ''govern- 
ment." 

They  hold  their  seats  during  life  or  good  behavior, 
and  are  usually  men  of  wealth  and  influence.  The 
legislative  assembly  consists,  by  law,  of  fifty-five 
members,  and  continues  for  four  years,  unless  sooner 
dissolved,  and  does  not  determine  merely  by  the 
demise  of  the  reigning  sovereign. 

The  qualification  for  a  representative  is  a  freehold 
estate  of  the  yearly  value  of  at  least  eight  dollars, 
situate  in  any  part  of  the  province. 

Persons  holding  offices  of  emolument  are  dis- 
abled to  sit.  Judges  of  the  supreme  or  vioe-admi- 
ralty  courts,  officers  and  clerks  of  customs  and  of 
colonial  and  light  duties,  and  the  postmaster-gene- 
ral, are  disabled  to  sit  in  either  branch. 

The  privilege  of  voting  recently  extended  to 
natural-bom  and  naturalized  subjects  over  twenty- 
one  years  of  age  who  had  resided  five  years  in  the 
province  has  this  year  (1863)  been  restricted,  and  a 
property  qualification  required  (the  possession  of 
three  hundred  dollars  real  estate,  or  six  hundred 
dollars  personal  property). 

The  apportionment  of  representatives  to  each 
county  is  based  upon  the  population.  The  house 
of  assembly  holds  the  purse  and  controls  the  civil 
expenditures;  and  the  whole  sum  derived  from 
eustoms  goes  into  the  provincial  treasury. 

The  legislature  make  the  loeal  laws  not  repugnant 
to  the  laws  of  England,  the  crown  reserving  the 
right  to  annul  any  law  within  three  years  after  its 
publication. 

An  instance  of  this,  in  the  ease  of  New  Bruns- 
wick, is  the  disallowance  of  the  act  of  assembly 
proriding  for  commissioners  of  New  Brunswick  to 
reside  abroad,  take  affidavits,  depositions,  etc. 
This  act  passed  the  house,  end  was  approved  by  the 
eolonial  government,  and  was  part  of  the  statute 
law  of  the  province  of  New  Brunswick  for  some 
months,  but  ceased  to  be  law  immediately  upon 
being  disallowed  by  the  crown. 

Laws  vetoed  by  the  governor  may  be  passed  by 
the  queen's  sanction.  Any  difficulty  between  the 
head  of  the  exeeutive  and  the  executive  council 
would  result  in  the  dismissal  or  resignation  of  the 
council.  If  the  council  were  approved  by  the 
people,  and  could  control  the  house,  no  new  govern- 
ment eonld  be  formed  without  them,  or,  rather,  it 
eould  be  formed,  but  would  be  immediately  over- 
thrown by  a  vote  of  want  of  confidence. 

If  the  governor  could  not  frame  a  "  government" 
which  would  eontrol  the  house,  he  would  resign ;  or, 
if  he  persisted  in  opposing  the  will  of  the  people, 
they  would  appeal  by  petition  to  the  home  govern- 
ment,— the  final  resort  in  such  a  case, — who  would 
fairly  and  promptly  decide  the  matter. 

The  Judicial  Department 

This  eonsists  of  a  chief  Justice  and  five  judges 
of  the  supreme  eonrt,  appointed  by  the  governor,  by 
eommission  nnder  the  great  seal  of  the  province, 
snl^eot  to  the  royal  pleasure. 
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The  appointee  must  be  a  barrister  of  the  pro- 
vince for  ten  years,  practising  as  such  at  least  five 
years  next  before  such  appointment,  and  can  hold 
no  other  office  under  the  government,  except  that 
of  judge  of  the  admiralty  or  vice-president  of  the 
court  of  marriage  and  divorce. 

The  judge's  tenure  of  office  is  during  good  be* 
havior;  or  he  may  be  removed  by  the  governor 
upon  the  address  of  the  legislative  council  and  the 
house  of  assembly,  subject  to  his  right  of  appeal  to 
the  sovereign  in  privy  council. 

A  CuetoB  Hotulorum  is  appointed  by  commission 
from  the  lieutenant-governor,  wherein  he  is  styled 
"  The  Keeper  of  the  Rolls  of  the  Peace." 

Besides  his  duties  derived  from  the  common  law. 
he  has  others  by  provincial  statutes.  He  preside» 
at  the  general  sessions  of  the  peace  for  his  county* 
and  gives  the  casting  vote  when  required  on  di- 
visions. 

The  court  of  king's  bench  and  the  district  courts 
are  the  same  as  in  Canada  (q.  v.). 

The  laws  in  force  are  the  whole  of  the  common 
law  of  England  (exeept  such  parts  as  are  obviously 
inconsistent  with  the  circumstances  of  the  colony), 
such  parts  of  the  statute  law  as  are  obviously 
necessary  and  applicable,  and  all  acts  of  assembly 
of  the  province  not  disallowed  by  the  home  govern- 
ment nor  repugnant  to  the  laws  of  England. 

NOVA  STATUTA.  New  statutes.  A 
term  including  all  statutes  passed  in  the  reign 
of  £dw.  III.  and  subsequently. 

NOV.2B  NARRATIONE8.  "New 
counts  or  iallys."  A  book  of  such  pleadings 
as  were  then  in  use,  published  in  the  reign 
of  £dw.  III.  3  Sharawood,  Blackst  Oomm. 
297 ;  3  Reeve,  Hist.  £ng.  Law,  151. 

NOVATION  (from  Lai.  novare,  nomig, 
new  I .  The  substitution  of  a  new  obligation  for 
an  old  one,  which  is  thereby  extinguished. 

In  Civil  La'w.  There  are  three  kinds  of 
novation. 

3*  First,  where  the  debtor  and  creditor 
remain  ihe  same,  but  a  new  debt  takes  the 
place  of  the  old  one.  Here,  either  the  sub- 
ject-matter of  the  debt  may  be  changed,  or 
the  conditions  of  time,  place,  etc.  of  pay- 
ment 

Second,  where  the  debt  remains  the  same, 
but  a  new  debtor  is  substituted  for.  the  old. 
This  novation  may  be  made  without  the  in- 
tervention or  privity  of  the  old  debtor  (in 
this  case  the  new  agreement  is  called  expro-^ 
missiOf  and  the  new  debtor  expromissor),  or 
by  the  debtor's  transmission  of  his  debt  to 
another,  who  accepts  the  obligation  and  is 
himself  accepted  by  the  creditor.  This  trans- 
action is  called  delegaiio,  Domat  lays  down 
the  essential  distinction  between  a  delegation 
and  any  other  novation,  thus:  that  the  fermer 
demanas  the  consent  of  all  three  parties,  but 
the  latter  that  only  of  the  two  parties  to  the 
new  debt. 

Third,  where  the  debt  remains  the  same, 
but  a  new  creditor  is  substituted  for  the  old. 
This  also  is  called  delegatio,  for  the  reason  ad- 
duced above,  to  wit :  that  all  three  parties 
must  assent  to  the  new  bargain.  It  differs 
from  the  cessio  nominis  of  the  civil  law  by 
completely  cancelling  the  old  debt,  while  tihe 
cessio  nominis  leaves  the  creditor  a  claim  for 
any  balance  due  after  assignment. 

8.  In  every  novation  the  old  debt  is  wholly 
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extinguished  bj  the  new.  To  effect  each  a 
transformation,  several  things  are  requisite. 

Firsts  there  must  be  an  anterior  chHgatUm 
of  some  sort,  to  serve  as  a  basis  for  the  new 
contract.  If  the  old  debt  be  void,  as  bein^, 
tf.ff.,  contra  bonos  mores,  then  the  new  debt  is 
likewise  void ;  because  the  consideration  for 
the  protended  novation  is  null.  But  if  the 
old  contract  is  only  voidable,  in  some  oases 
the  new  one  may  be  good,  operating  as  a 
ratification  of  the  old.  Moreover,  if  me  old 
debt  be  conditional,  the  new  is  also  condi- 
tional, unless  made  otherwise  by  special 
agreement, — ^which  agreement  is  rarely  omit- 
ted. 

Second,  the  parties  innovating  must  con- 
sent thereto,  hi  the  modern  civu  law,  every 
novation  is  voluntary.  Anciently,  a  novation 
not  having  this  voluntary  element  was  in  use. 
And  not  only  consent  is  exacted,  but  a  cap€h 
eitjf  to  consent.  But  capacity  to  make  or  re- 
ceive an  absolute  payment  does  not  of  itself 
authorise  an  agreement  to  innovate. 

Third,  there  must  be  an  express  intention 
to  innovate, — ^the  animus  novandi,  A  novation 
is  never  presumed.  If  an  intent  to  destroy 
the  old  debt  be  not  proved,  two  obligations 
now  bind  the  debtor, — the  old  and  the  new. 
Conversely,  if  the  new  contract  be  invalid, 
without  fraud  in  the  transaction,  the  creditor 
has  now  lost  all  remedy.  The  anterior  obli- 
gation is  destroyed  without  being  replaced  by 
a  new  one. 

4km  An  important  rule  of  novation  is  that 
the  extinction  of  the  debt  destroys  also  all 
rights  and  liens  appertaining  thereto.  Hence, 
if  any  hypothecations  be  attached  to  the  an- 
cient agreement,  they  are  cancelled  by  the 
new  one,  unless  express  words  retain  them. 
The  second  contract  is  simple  and  independ- 
ent, and  upon  its  terms  is  the  action  ex 
siipvlatu  to  be  brought.  Hence,  too,  the  new 
parties  cannot  avau  themselves  of  defences, 
claims,  and  set-offs  which  would  have  pre- 
vailed between  the  old  parties. 

Obviously,  a  single  creditor  may  make  a 
novation  with  two  or  more  debtors  who  are 
each  liable  in  solido.  In  this  case  any  one 
debtor  may  make  the  contract  to  innovate ; 
and  if  sucn  a  contract  be  completed,  all  his 
fellow-debtors  are  discharged  with  him  from 
the  prior  obligation.  Therefore  Pothier  says 
that,  under  the  rule  that  novation  cancels  all 
obligations  subsidiary  to  the  main  one,  sure' 
ties  are  freed  by  a  novation  contracted  by 
their  principal.  The  creditor  must  specially 
stipulate  that  co-debtors  and  guarantors  shall 
consent  to  be  bound  bv  the  novation,  if  he 
wish  to  hold  them  liable.  If  they  do  not 
consent  to  such  novajbion,  the  parties  all  re- 
main, as  before,  bound  under  the  old  debt. 
So  in  Louisiana  the  debt  due  a  community 
creditor  is  not  necessarily  novated  by  his 
taking  the  individual  note  of  the  surviving 
spouse,  with  mortgages  to  secure  its  payment. 
II  La.  Ann.  G87. 

ft«  It  follows  that  the  new  debtor,  in  a  dele- 
gation, can  claim  nothing  under  the  old  con- 
tract, unce  he  has  consented  to  the  destruc- 


tion of  that  contract.  For  the  same  reason^ 
a  creditor  cannot  proceed  a^inst  the  dis- 
charged debtor.  And  this  is  true  though 
the  new  debtor  should  become  insolvent  whue 
the  old  remains  solvent.  And  even  though 
at  the  time  of  the  novation  the  new  debtor 
was  insolvent,  still  the  creditor  has  lost  his 
remedy  against  the  old  debtor.  But  the  rule, 
no  doubt,  applies  only  to  a  bond  fide  delega- 
tion. And  a  suit  brought  by  the  creditor 
against  a  delegated  debtor  is  not  evidence 
of  intention  to  discharge  the  original  debtor. 
11  La.  Ann.  93. 

6.  In  a  case  <^  mittoJbe,  the  rale  is  this : 
if  the  new  debtor  agree  to  be  substituted  for 
the  old,  under  the  belief  that  he  himself  owes 
so  much  to  the  discharged  debtor,  although 
he  do  not  in  fact  owe  the  amount,  yet  he  is 
bound  to  the  creditor  on  the  novation;  be- 
cause the  latter  has  been  induced  to  discharge 
the  old  debtor  by  the  contract  of  the  new,  and 
will  receive  only  his  due  in  holding  the  new 
debtor  bound.  But  where  the  supposed  cre- 
ditor bad  really  no  claim  upon  tne  original 
debtor,  the  substitute  contracts  no  obligation 
with  him;  and  even  though  he  intended  to  be 
bound,  yet  he  may  plead  the  fact  of  no  former 
debt  against  any  demand  of  the  creditor,  as 
soon  as  this  fact  is  made  known  to  him. 

A  novation  may  be  made  dependent  on  a 
condition.  In  that  case  the  parties  remain 
bound,  as  before,  until  the  condition  is  ful- 
filled. The  new  debtor  is  not  freed  from  a 
conditional  novation  as  to  the  creditor  until 
the  condition  happens ;  and  he  is  not  liable 
in  an  action  to  the  old  debtor  until  it  is  per- 
formed. 

Y«  Any  obligation  which  can  be  destroyed 
at  all  ma^  be  destroyed  by  novation.  Thus, 
legacies,  j  udgment  debts,  etc.,  with  mortgages, 
guarantees,  and  similar  accessories,  are  as 
much  the  su^ects  of  novation  as  simple  con- 
tract debts.  But  a  covenant  by  the  obligee  of 
a  bond  not  to  sue  the  obligor  within  a  certain 
time  is  not  an  example  of  the  civil-law  no- 
vation. The  agreement  was  not  a  release, 
not  a  substituted  contract,  but  a  covenant 
merely,  for  the  breach  of  which  the  obligee 
.has  his  action.    19  Johns.  N.  Y.  129. 

The  preceding  summary  is  founded  on 
Massi,  Droit  Commercial,  liv.  v.  tit.  1,  oh. 
5,  {  2;  Mackeldey,  Rdmischen  Rechte,  and 
Pothier,  Traits  des  Obligations,  pt.  3,  ch.  2. 
See,  also,  Domat's  Civil  Xaw,  trans,  by  Dr. 
Strahan  (Oushing's  ed.),  part  i.  b.  iv.  tit.  3, 
4 ;  and  Burge  on  Suretyship,  b.  2,  c.  5,  Am 
ed.  pp.  168-190. 

At  Common  La'w.  The  common-law 
doctrine  of  novation  mainly  agrees  with  that 
of  the  civil  law,  but  in  some  parts  differs 
from  it. 

8«  The  term  novation  is  rarely  employed.  Tbo 
nanal  oommon-law  eqaiyalent  is  ausignment,  and 
sometimes  merger.  Still,  this  form  of  eon  tract 
fonnd  its  way  into  oommon-law  treatises  as  early  as 
Fleta's  day,  by  whom  it  was  oalled  tnnorafto.  Ittm, 
per  innovationemf  mt  m  trant/uaa  wil  obligaiia  rf«  una 
pereona  in  a/tam,  qum  in  ««  nueeperit  obli^Honem, 
f  leta,  lib.  2,  e.  00,  J  12.  The  same  words  here 
quoted  are  also  in  Braeton,  lib.  8,  e.  2,  {  13,  bat 
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we  have  novoAVmem  for  iiiNOMilK»fi«iN.  In  England, 
reeently,  the  teraf  noyation  has  been  revived  in 
some  eaees. 

A  ease  of  novation  is  pat  in  Tatlook  tw.  Harris, 
8  Term,  180.  *<  Suppose  A  owes  B  £100,  and  B 
owes  C  £100,  and  the  three  meet,  and  it  is  agreed 
between  them  that  A  shall  pay  C  the  £100 :  B's 
debt  it  eztingnished,  and  C  may  reoover  that  sum 
against  A." 

There  mnst  always  be  a  •debt  once  existing 
and  now  cancelled,  to  serve  as  a  eonMeration 
for  the  new  liability.  The  action  in  all  cases 
is  brought  on  the  new  agreement.  But  in 
order  to  give  a  right  of  action  there  must  be 
an  extingaishment  of  the  original  debt.  4 
Bamew.  lb  C.  163 ;  1  Mees.  &  W.  Excfa.  124 ; 
14  111.  34 ;  4  La.  Ann.  281 ;  15  N.  H.  129. 

9«  No  mere  agreement  for  the  transforma- 
tion of  one  contaract  into  another  is  of  effect 
until  actually  carried  into  execution  and  the 
consent  of  the  parties  thereto  obtained.  A 
good  novation  is  an  accord  executed,  5 
Barpew.  &  Ad.  925 ;  3  Nott  &  M'G.  So.  G.  171 ; 
1  Strange,  426 ;  15  Mees.  ft  W.  Exch.  23 ; 
see  1  Ad.  &  £.  106 ;  2  Campb.  383 ;  1  La. 
410 ;  1  Excb.  601 ;  24  Conn.  621 ;  otherwise, 
if  there  be  no  satisfaction.  2  Scott,  n.  r.  938. 

But  where  an  agreement  is  entered  into 
by  deed,  that  deed  gives  in  itself  a  substantial 
cause  of  action ;  and  the  giving  such  deed 
may  be  a  sufficient  accord  and  satisfaction  for 
a  simple  contract  debt.  Coke,  Litt.  212  b ; 
1  Burr.  9 ;  2  Rich.  So.  C.  608 ;  3  Watts  &  S. 
Penn.  276 ;  1  Hill,  N.  Y.  567.  See  1  Mas.  C. 
C.  603 ;  11  Wend.  N.  Y.  321. 

In  the  civil  law  delegatto,  no  new  creditor 
could  be  substituted  without  the  debtor's  con- 
sent. This  rule  is  observed  in  the  common 
law.  Hence,  without  this  consent  and  promise 
to  pay,  a  new  creditor  can  have  no  action 
a^inst'tbe  debtor,  because  there  is  no  privity 
of  contract  between  them.  To  establisn  such 
privity  there  must  be  a  now  promise  founded 
on  sufficient  consideration.  14  East,  582 ;  3 
Mer.  Ch.  652 ;  5  Wheat.  277 ;  12  Ga.  406 ;  15 
ui.  486 ;  5  Ad.  ft  £.  115 ;  7  Harr.  ft  J.  Md. 
213,  219 ;  21  Me.  484. 

10«  But  in  equity  a  creditor  may  assign 
his  claim  fuUy  to  another  without  any  inter- 
vention of  the  debtor;  and  the  assi^ee  is 
not  even  compelled  to  sue  in  his  assignor's 
name.  14  Conn.  141;  3  Swanst.  392;  4 
Rand«  Ya.  392 ;  Mart  ft  Y.  Tenn.  378. 

The  extinction  of  the  prior  debt  is  con- 
nderation  enough  to  support  a  novation.  If 
A  holds  B's  note,  payable  to  A,  and  assigns 
this  for  value  to  C,  B  is  by  such  tranner 
released  from  his  promise  to  A,  and  this  is 
sufficient  consideration  to  sustain  his  promise 
to  C.  1  Parsons,  Contr.  cb.  13 ;  2  Barb.  N. 
Y.  349.  And  a  consideration  need  not  be 
expressed  in  the  contract  of  novation ;  though 
one  must  be  proved  in  order  to  defend  in  a 
suit  brought  by  creditors  of  the  assignor. 

When  assent  or  consideration  is  wanting, 
the  novation  operates  only  as  a  species  of 
collateral  security.  The  transferee  cannot  sue 
in  his  own  name,  and  will  be  subject  to  all 
the  equitable  defences  which  the  debtor  had 
agsinst  the  original  creditor.    This  assent  on 


the  debtor's  part  is  said  to  be  essential,  for 
the  reason  that  he  may  have  an  account  with 
his  assignor,  and  he  shall  not;  be  barred  of 
his  right  to  a  set-off.  Still,  if  any  thing  like 
an  assent  on  the  part  of  a  holder  of  money 
can  be  inferred,  he  will  be  considered  as  the 
debtor.  4  Esp.  203 ;  6  Tex.  163.  If  the 
debtor's  assent  be  not  secured,  the  order  of 
transfer  may  be  revoked  before  it  is  acted  on. 

11.  In  a  delegation,  if  the  old  debtor  agree 
to  provide  a  substitute,  he  must  put  his 
creaitor  into  such  a  position  that  the  latter 
can  claim  ftiU  satisfaction  from  the  delegated 
debtor,  or  otherwise  the  original  liability 
remains,  and  there  is  no  novation.  19  Mo. 
322,  637.  See  3  Barnew.  ft  Aid.  64:  5  id, 
925 ;  5  Bamew.  ft  C.  196 ;  4  Esp.  89 ;  4  Price, 
Exch.  200 ;  2  Mees.  ft  W.  Exch.  484 ;  6 
Cranch,  253 ;  12  Johns.  N.  Y.  409 ;  7  td,  311 ; 
21  Wend.  N.  Y.  450. 

The  existing  Louisiana  law  is  based  upon 
the  doctrines  of  the  Civil  Code  considered 
above.  It  is  held  in  numerous  cases  that 
"  novation  is  not  to  be  presumed :"  hence  the 
receipt  of  a  bill  or  note  is  not  necessarily  a 
novation,  or  extinguishment  of  the  debt  for 
which  it  is  jgiven.  An  express  declaration  to 
that  effect  is  required  in  most  of  our  states, 
or  else  acts  tantamount  to  a  declaration.  An 
intention  to  discharge  the  old  debt  must  be 
shown  in  all  cases ;  and  this  intention  is  suffi- 
cient to  work  a  novation.  4  La.  Ann.  329, 
543 ;  6  id.  669 ;  9  id.  228,  497  ;  12  id,  299. 
**  The  delegation  by  which  the  debtor  gives  to 
the  creditor  another  debtor,  who  obliges  him- 
self towards  such  creditor,  does  not  operate  a 
novation  unless  the  creditor  has  expressly 
declared  his  intention  to  discharge  the  debtor 
who  made  the  delegation."   13  La.  Ann.  238. 

Its.  One  of  the  most  common  of  modern 
novations  is  the  surrender  and  destruction  of 
an  old  promissory  note  or  bill  of  exchange, 
and  the  receipt  of  a  new  one  in  payment 
thereof.  The  rules  of  novation  apply  as  com- 
pletely to  debts  evidenced  by  mercantile  paper 
as  to  all  other  obligations,  story,  Bills,  §  441 ; 
Pothier,  de  Change,  n.  189 ;  Thomson,  Bills, 
ch.  1,  i  3.  Hence,  everywhere,  if  the  parties 
intend  that  a  promissory  note  or  bill  shall  be 
absolute  payment,  it  will  be  so  considered. 
10  Ad.  ft  £.  593  ;  4  Mas.  C.  C.  336 ;  1  Rich. 
So.  C.  37,  112;  9  Johns.  N.  Y.  310 ;  13  Vt. 
452.  In  some  states,  the  receipt  of  a  nego- 
tiable promissory  note  is  'primdjacit  payment 
of  the  debt  upon  which  it  is  given,  and  has 
an  action  upon  the  account  unless  the  pre- 
sumption is  controverted.  12  Mass.  237 ;  12 
Pick.  Mass.  268 ;  2  Mete.  Mass.  76 ;  5  Cush. 
Mass.  158 ;  8  Me.  298 ;  29  Vt.  32.  *<  If  a 
creditor  gives  a  receipt  for  a  draft  in  payment 
of  his  account,  the  debt  is  novated."  2  La.  109. 
But  see  the  cases  cited  Mipra  for  the  full 
Louisiana  law.  In  most  states,  however,  the 
rule  is,  as  in  England,  that,  whether  the  debt 
be  pre-existing  or  arise  at  the  time  of  giving 
the  note,  the  receipt  of  a  promissory  note  it 
primdfauM  a  conditional  payment  only,  and 
works  no  novation. 

IS*   It  is  payment  only  on  fulfilment  of 


NOVEL  ASSIGNMENT 


244 


NUDUM  PACTUM 


the  oonditioD,  ue.  when  the  note  is  paid.  5 
Beav.  Rolls,  415 ;  40  £n^.  L.  &  £q.  625  ;  6 
Oranch,  264 ;  2  Johns.  Gas.  N.  Y.  438 ;  15 
Johns.  N.  Y.  224, 247 ;  1  Cow.  N.  Y.  290 ;  27 
N.  H.  253 ;  11  Gill  &  J.  Md.  416 ;  4  R.  I. 
383 ;  8  Cal.  501 ;  2  Speers,  So.  C.  438 ;  2 
Rich.  So.  C.  244 ;  15  Ser^.  &  R.  Penn.  162. 

If  a  vendor  transfer  his  vendee's  note,  he 
can  only  sue  on  the  original  contract  when 
he  gets  back  the  note,  and  has  it  in  bis  power 
to  return  it  to  his  vendee.  1  Pet.  C.  C.  262 ; 
4  Rich.  So.  C.  59.  SeeDiscHARoi ;  Patiient  ; 
10  Pet.  532 ;  8  Cow.  N.  Y.  390 ;  6  Watts  & 
S.  Penn.  165 ;  1  Hill.  N.  Y.  516 ;  3  Wash.  C. 
C.  396 ;  5  Day,  Conn.  511 ;  Add.  Penn.  39 ; 
9  Watts,  Penn.  273 ;  10  Md.  27 ;  1  Sneed, 
Tenn.  501 ;  1  Hempst.  Ark.  431 ;  27  Ala.  n. 
B.  254 ;  1  Parsons,  Contracts,  c.  13  ;  Dizon 
on  Substituted  Liabilities. 

NOVEL  ASSIONMBNT.  See  Niw 
Assignment. 

NOVEL  DISSEISIN.  The  name  of  an 
old  remedy  which  was  given  for  a  new  or 
recent  disseisin. 

When  tenant  in  fee-simple,  fee-tail,  or  for 
term  of  life,  was  put  out  and  disseised  of  his 
lands  or  tenements,  rents,  and  the  like,  he 
might  sue  out  a  writ  of  assize  or  novel  dis- 
seisin ;  and  if,  upon  trial,  he  could  prove  his 
title  and  his  actual  seisin,  and  the  disseisin 
by  the  present  tenant,  he  was  entitled  to  have 
judgment  to  recover  his  seisin  and  damages 
for  the  injury  sustained.  3  Blackst.  Comm. 
187.    This  remedy  is  obsolete. 

NOVELLJB  LEONI8.  The  ordinances 
of  the  emperor  Leo,  which  were  made  from 
the  year  887  till  the  year  893,  are  so  called. 
These  Novels  changed  many  rules  of  the  Jus- 
tinian law.  This  collection  contains  one  hun- 
dred and  thirteen  Novels,  written  orieinall^  in 
Greek,  and  afterwards,  in  15C0,  translated  into 
Latin  by  Agilseus. 

NOVELS,  NOVELL.2B  CONSTITU- 
TIONES.  In  Civil  La'w.  The  name 
given  to  the  constitutions  or  laws  of  Justinian 
and  his  immediate  successors,  which  were 
promulgated  soon  after  the  Code  of  Jus- 
tinian. 

3*  It  appears  to  have  been  the  intention  of 
Justinian,  after  the  completion  of  the  second 
and  revised  edition  of  the  Code,  to  supply 
what  had  not  been  foreseen  in  the  preceding 
law>«,  together  with  any  necessary  amend- 
ments or  alterations,  not  by  revising  the  Code, 
but  by  supplementary  laws.  Such  laws  ho 
promulgated  from  time  to  time ;  but  no  official 
compilation  of  them  is  known  to  have  been 
made  until  after  his  death,  when  his  laws, 
159  in  number,  with  those  of  the  reigns  of 
Justin  II.  and  Tiberias,  nine  in  number,  were 
collected,  together  with  some  local  edicts, 
under  this  name.  They  belong  to  various 
times  between  535  and  565  a.d. 

8*  Although  the  Novels  of  Justinian  are 
the  best  known,  and  when  the  word  Novels 
only  is  mentioned  those  of  Justinian  are 
always  intended,  he  was  not  the  first  who 
used  that  name.    Some  of  the  acts  of  Theo- 


dosius,  Yalentinian,  Leo,  Severus,  Authen- 
nius,  and  others,  were  also  called  Novels.  But 
the  Novels  of  the  emperors  who  preceded 
Justinian  had  not  the  force  of  law  after  the 
legislation  of  that  emperor.  Those  Novels 
are  not,  however,  entirely  useless ;  because, 
the  Code  of  Justinian  having  been  compiled 
to  a  considerable  extent  from  the  Theodosian 
Code  and  the  earlier  Novels,  the  latter  fre- 
quently remove  doubts  which  arise  on  the 
construction  of  the  Code. 

4.  The  original  language  of  the  Novels 
was  for  the  most  part  Greek ;  but  they  are 
represented  in  the  Corpus  Juris  Civilis  by  a 
Latin  translation  of  134  of  them.  These 
form  the  fourth  part  of  the  Corpus  Juris  Ci- 
vilis. They  are  directed  either  to  some  offi- 
cer, or  an  archbishop  or  bishop,  or  to  some 
private  individual  of  Constantinople;  but  they 
all  had  the  force  and  authoritv  of  law. 

The  118th  Novel  is  the  foundation  and 
groundwork  of  the  English  Statute  of  Distri- 
bution of  Intestates'  Effects,  which  has  been 
copied  in  many  states  of  the  Union.  See  1 
P.  Will.  27  ;  Prec.  in  Cbanc.  593. 

NOVnS  HOMO  (Lat  a  new  man).  This 
term  is  applied  to  a  man  who  has  been  par- 
doned of  a  crime,  by  which  he  is  restored  to 
society  and  is  rehabilitated. 

N02CA  (Lat.).  In  Civil  La-vr.  Damage 
resulting  from  an  offence  committed  by  an 
irresponsible  agent.  The  offence  itself.  The 
punishment  for  the  offence.  The  slave  or 
animal  who  did  the  offence,  and  who  is  de- 
livered up  to  the  person  aggrieved  (daiur  noxce) 
unless  the  owner  choose  to  pay  the  damage. 
The  right  of  action  is  against  whoever  l>ecome8 
the  possessor  of  the  slave  or  animal  {nooca 
caput  sequiiur).  D.  defurt,  L.  41;  Yicat,  Voc, 
Jur. ;  Calvinus,  Lex. 

NOXAL  ACTION.     See  Noxa. 

NUBILI6(Lat.).  InCivULaw.  Onewho 
is  of  a  proper  age  to  be  married.  Dig.  32.  51. 

NUDB.  Naked.  Figuratively,  this  word 
is  applied  to  various  subjects. 

A  nude  contract,  nudum  pactum,  is  one 
without  a  consideration.  Nude  matter  is  a 
bare  allegation  of  a  thing  done,  without  any 
evidence  of  it. 

NUDUM  PACTUM.  A  contract  made 
without  consideration. 

It  is  a  mere  agreement,  without  the  requisites 
neeeseary  to  confer  upon  it  a  legal  obligation  to 
peKorm.  8  McLean,  C.  C.  330 ;  2  Den.  N.  T.  403; 
6  Ired.  No.  G.  480  ,*  1  Strobh.  So.  G.  329 ;  1  Oa. 
294 ;  1  Dougl.  Mich.  186.  The  term,  and  the  rule 
which  decides  upon  the  nullity  of  its  effects,  are 
borrowed  from  the  civil  law :  yet  the  common  law 
has  not  in  any  degree  been  influenced  by  the  no-> 
tions  of  the  civil  law  in  defining  what  constitutes  a 
nudum  pacttim.  Dig.  19.  5. 6.  See,  on  this  subject, 
a  learned  note  in  Fonblanque,  Eq.  335,  and  2  Kent, 
Comm.  304.  Toullier  defines  nudum  pactum  to  h% 
an  agreement  not  executed  by  one  of  the  partiec. 
Tom.  6,  n.  13,  page  10. 

It  is  of  no  consequence  whether  the  i^oe- 
ment  be  oral  or  written,  7  Term,  350;  7 
Brown,  Pari.  Cas.  550;  4  Johns.  N.  T.  235; 
5  Mass.  301,  392 ;   2  Day,  Conn.  22 ;   hut  a 
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contract  under  seal  cannot  be  held  a  nudum 
pactum  for  lack  of  consideration,  since  the  seal 
imports  consideration.  2  Barnew  &  Aid. 
55 1.  See  Consideration;  Maxims,  Exnudo 
wuio;  2  Blackstone,  Comm.  445 ;  16  Viner, 
Abr.  16. 

NTJISANCB.  Any  thing  that  unlawfully 
worketh  hurt,  inconvenience,  or  damage.  3 
Blacl^tone,  Comm*  5,  216.         ^ 

The  element  of  illegalitj  should  be  Added  to  the 
definition  m  giyen  above;  for  many  acts  which  work 
hurt,  inooDVenienoe,  or  damage,  when  legalised 
cease  to  be  nuisances.  For  example,  if  a  corpora- 
tion obstruct  a  highway  by  putting  down  iron  rails 
to  the  ineonTenienoe  of  passers,  it  is  a  nuisance  if 
they  are  not  properly  authorized ;  otherwise  if  they 
are.  See  14  Gray,  Mass.  93 ;  18  Q.  B.  761 ;  Wash- 
bam,  Easementa. 

A  privcUe  nuisance  is  any  thing  done  to  the 
hurt  or  annoyance  of  the  lands,  tenements, 
or  hereditaments  of  another.  3  Blackstone, 
Comm.  215. 

A  public  or  common  nuisance  is  such  an 
inconvenience  or  troublesome  offence  as  annoys 
the  whole  community  in  general,  and  not 
merely  some  particular  person.  1  Hawkins, 
PI.  Cr.  197 ;  4  Blackstone,  Comm.  166. 

3*  It  is  difficult  to  say  what  degree  of  an- 
noyance constitutes  a  nuisance.  If  a  thing 
is  calculated  to  interfere  with  the  comfortable 
enjoyment  of  a  man's  house,  it  is  a  nuisance. 
3  Jur.  N.  s.  571.  In  relation  to  offensive 
trades,  it  seems  that  when  such  a  trade  ren- 
ders the  enjoyment  of  life  and  property  un- 
comfortable it  is  a  nuisance,  1  Burr.  333 ;  5 
Esp.  217 ;  for  the  neighborhood  have  a  right 
to  pure  and  fresh  air.  2  Carr.  &  P.  485 ;  6 
Rog.  N.  Y.  61. 

A  thing  may  be  a  nuisance  in  one  place 
which  is  not  so  in  another :  therefore  the  situ- 
ation or  locality  of  the  nuisance  must  be  con- 
sidered. A  tallow-chandler  setting  up  his 
business  among  other  tallow-chandlers,  and 
increasing  the  noxious  smells  of  the  neigh- 
borhood, IS  not  guilty  of  setting  up  a  nuisance 
unless  the  annoyance  is  much  increased  by 
the  new  manufactory.  Peake,  91.  Such  an 
establishment  might  be  a  nuisance  in  a 
thickly-populated  town  of  merchants  and  me- 
chanics where  no  such  business  was  carried 
on.  Carrying  on  an  offensive  trade  for 
twenty  years  in  a  place  remote  from  build- 
ings and  public  roads  does  not  entitle  the 
owner  to  continue  it  in  the  Same  place  after 
houses  have  been  built  and  roads  laid  out  in 
the  neighborhood,  to  the  occupants  of  and 
travellers  upon  which  it  is  a  nuisance.  6 
Gray,  Mass.  473.  See  7  Blackf.  Ind.  534 ;  2 
Carr.  &  P.  483.  The  trad«  may  be  offensive 
for  noise,  2  Show.  327 ;  22  Yt.  321 ;  6  Cush. 
Mass.  80 ;  or  meU,  2  Carr.  &  P.  485 ;  13 
Mete.  Mass.  365;  1  Den.  N.  Y.  524;  or  for 
other  reasons.  1  Johns.  N.  Y.  78 ;  1  Swan, 
Tenn.  213;  Thach.  Crim.  Cas.  Mass.  14;  3 
East,  192 ;  3  Jur.  n.  s.  570. 

8*  To  constitute  a  public  nuisance,  there 
must  be  such  a  number  of  persons  annoyed 
that  the  offence  can  no  longer  be  considered 
a  private  nuisance:  this  is  a  fact,  generally. 


to  be  judged  of  by  the  jury.  1  Burr.  337  ; 
4  Esp.  200;  1  Strange,  686,  704;  2  Chitty, 
Crim.  Law,  607,  n. 

Public  nuisances  arise  in  consequence  of 
following  particular  trades,  bj  which  the  air 
is  rendered  offensive  and  noxious,  Croke  Car. 
510 ;  Hawkins,  PI.  Cr.  b.  1,  c.  75,  J  10 ;  2  Ld. 
Raym.  1163 ;  1  Burr.  333  ;  1  Strange,  686 ; 
from  acts  of  public  itidecencu,  as  bathing  in  a 
public  river  in  sight  of  the  neighboring  houses, 
1  Russell,  Crimes,  302 ;  2  Ciampb.  89 ;  Sid. 
168 ;  or  for  acts  tending  to  a  breach  of  the 
public  peace^  as  for  drawing  a  number  of  per- 
sons into  a  field  for  the  purpose  of  pigeon- 
shooting,  to  the  disturbance  of  the  neighbor-  • 
hood,  3  Barnew.  &  Aid.  184 ;  or  keening  a 
disorderly  house,  1  Russell,  Crimes,  298 ;  or 
a  gaming-house,  1  Russell,  Crimes,  299; 
Hawkins,  PI.  Cr.  b.  1,  c.  75,  2  6 ;  or  a 
bawdy-fumse,  Hawkins,  PI.  Cr.  b.  1,  c.  74,  { 
1;  Bacon,  Abr.  Nuisance  (A);  9  Conn. 
350;  or  a  dangerous  animal,  known  to  be 
such,  and  suffering  him  to  go  at  large,  as 
a  large  bulldog  accustomed  to  bite  people.  4 
Bum,  Just.  578 ;  or  exposing  a  person  having 
a  contagious  disease,  as  the  small-poz,  in  pub^ 
lie,  4  Maule  k  S.  73,  272 ;  and  the  like.  The 
bringing  a  horse  infected  with  the  glanders 
into  a  public  place,  to  the  danger  of  infecting 
the  citizens,  is  a  misdemeanor  at  common  law. 
Dearsl.  Cr.  Cas.  24 ;  2  Hurlst.  &  N.  Exch. 
299.  The  leaving  unburied  the  corpse  of  a 
person  for  whom  the  defendant  was  bound 
to  provide  Christian  burial,  as  a  wife  or 
child,  is  an  indictable  nuisance,  if  he  is 
shown  to  have  been  of  ability  to  provide  such 
burial.  2  Den.  Cr.  Cas.  325.  See  3  Jur.  n.  s. 
570. 

4.  Private  nuisances  may  be  to  corporeal 
inheritances :  as,  for  example,  if  a  man  should 
build  his  house  so  as  to  throw  the  rain-water 
which  fell  on  it  on  my  land,  Fitzherbert,  Nat 
Brev.  184,  or  erect  his  building,  without 
right,  so  as  to  obstruct  my  ancient  lights,  9 
Coke,  58;  but  see  Washburn,  Easements, 
keep  hogs  or  other  animals  so  as  to  incom- 
mode his  neighbor  and  render  the  air  un- 
wholesome, 9  Coke,  58 ;  or  to  incorporeal  he-^ 
reditament«:  as,  for  example,  obstructing  a 
right  of  way  by  ploughing  it  up  or  laving 
logs  across  it,  and  the  like,  Fitzherbert,  Nat 
Brev.  183 ;  2  Rolle,  Abr.  140 ;  or  obstructing 
a  spring,  1  Campb.  463 ;  6  E«ist,  208 ;  inter- 
fering with  a  franchise,  as  a  ferry  or  railroad, 
by  a  similar  erection  unlawfully  made.  See 
Washburn,  Easements. 

5»  The  remedies  are  by  an  action  tor  the 
damage  done,  by  the  owner,  in  the  case  of  a 
private  nuisance,  3  Blackstone,  Comm.  220 ; 
or  by  any  party  suffering  special  damage,  in 
the  case  of  a  public  nuisance,  4  Wend.  N.  Y. 
9;  3  Vt  529;  1  Penn.  St  309;  Carth.  194; 
Vaugh.  341 ;  3  Maule  k  S.  472 ;  2  Bingh. 
283 ;  1  Esp.  148 ;  by  abatement  by  the  owner, 
when  the  nuisance  is  private,  2  Rolle,  Abr. 
565  ;  Rolle,  394;  3  Bulstr.  198;  see  3  Dowl. 
&  R.  556 ;  and  in  some  cases,  when  it  is  pub- 
lic, if  no  riot  is  committed,  9  Coke,  55;  2 
Salk.  458 ;   3  Blackstone,  Comm.  5 ;    by  in- 
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junction,  see  Injunction  ;  or  by  indictment  for 
a  public  nuisance.  2  Bishop,  Grim.  Law,  2  856. 

NUL  AGARD  (L.  Fr.  no  award).  In 
Pleading.  A  plea  to  an  action  on  an  arbi- 
tration bond,  wnen  the  defendant  avers  that 
theri*.  was  no  legal  award  made.  3  Burr. 
1730 ;  2  Strange,  923. 

NTTXi  DISSEISIN.    In  Pleading.    No 

disseisin.  A  plea  in  a  real  action,  by  which 
the  defendant  denies  that  there  was  any  dis- 
seisin.   It  is  a  species  of  the  general  issue. 

Nirit  TIBL  RBCORD  (Fr.  no  such  re- 
cord). In  Pleading.  A  nlea  which  is  proper 
'  when  it  is  proposed  to  rely  upon  facts  which 
disprove  the  existence  of  the  record  on  which 
the  plaintiff  founds  his  action. 

Any  matters  may  be  introduced  under  it 
which  tend  to  destroy  the  validity  of  the  re- 
cord as  a  record,  provided  they  do  not  contra- 
dict the  recitals  of  the  record  itself.  10  Ohio, 
100.  It  is  frequently  used  to  enable  the  de- 
fendant to  deny  the  jurisdiction  of  the  court 
from  which  the  alleged  record  emanates.  2 
McLean,  C.  C.  129 ;  22  Wend.  N.  Y.  293. 

It  is  said  to  be  the  proper  plea  to  an  action 
on  a  forei^  judgment,  especially  if  of  a  sister 
state,  in  tne  United  States,  2  Leigh.  Ya.  72;  6 
id.  570;  17  Vt.  302;  6  Pick.  Mass.  232;  11 
Miss.  210 ;  1  Penn.  499 ;  2  South,  So.  C.  778 ; 
2  Breese,  111.  2 ;  though  it  is  held  that  nU 
debet  is  sufficient,  33  Me.  268 ;  3  J.  J.  Marsh. 
Ky.  600,  especially  if  the  judgment  be  that 
of  a  justice  of  the  peace.  6  Harr.  N.  J.  408. 
See  Conflict  of  Laws. 

NUIt  TORT  (L.  Fr.  no  wrong).  In 
Pleading.  A  plea  to  a  real  action,  by  which 
the  defendant  aenies  that  he  committed  any 
wrong.    It  is  a  species  of  general  issue. 

N T7 L  "WA STB.     In  Pleading.     The 

feneral  issue  in  an  action  of  waste.  Coke, 
d  Inst.  700  a,  708  a.  The  plea  of  nul  waste 
admits  nothing,  but  puts  the  whole  declara- 
tion in  issue ;  and  in  support  of  this  plea  the 
defendant  mav  give  in  evidence  any  thing 
which  proves  that  the  act  charged  is  no  waste, 
as  that  it  happened  by  tempest,  lightning, 
and  the  like.  Coke,  Litt.  283  a;  3  Wms. 
Saund.  238,  n.  5. 

NULL.  Properly,  that  which  does  not 
exist;  that  which  is  not  in  the  nature  of 
things.  In  a  figurative  sense  it  signifies  that 
whion  has  no  more  effect  than  if  it  did  not 
exist.    8  Toullier,  n.  320. 

NULLA  BONA  (L.  Lat.  no  goods).  The 
return  made  to  a  writ  of  fieri  facias  by  the 
sheriff,  when  he  has  not  found  any  eoods  of 
tiie  defendant  on  which  he  oould  levy.  3 
Bouvier,  Inst.  n.  3393. 

NULLITy.  An  act  or  proceeding  which 
has  absolutely  no  legal  effect  whatever.  See 
Chitty,  Contr.  228. 

NULLITT  OF  MARRIAaB.  The  re- 
quisites of  a  valid  and  binding  marriage  have 
been  considered  in  the  article  on  that  subject. 
If  any  of  these  requisites  are  wanting  in  a 
given' case,  the  marriage  is  either  absolately 


void,  or  voidable  at  the  election  of  one  or  both 
of  the  parties.  The  more  usual  imperfeetions 
which  thus  render  a  marriage  void  or  voida- 
ble are :  1.  Unsoundness  of  mind  in  either 
of  the  parties.  2.  Want  of  age;  i.e,  fourteen 
in  males  and  twelve  in  females.  3.  Fraud  or 
error ;  but  these  must  relate  to  the  eatentiaU 
of  the  relation,  as  personal  identity,  and  not 
merely  to  the  accidentals,  as  character,  condi- 
tion, or  fortune.  4.  Duress.  5.  Physical  im- 
potence, which  must  exist  at  the  time  of  the 
marriage  and  be  incurable.  6.  Consangui- 
nity or  affinity  within  the  prohibited  degrees. 
7.  A  prior  subsisting  marriage  of  either  of 
the  parties.  The  filth  and  sixth  are  termed 
canonical,  the  remainder,  civil,  impedimenta. 

3«  The  distinction  between  the  two  is  im- 
portant,— ^the  latter  rendering  the  marriage 
absolutely  void,  while  the  former  only  ren- 
ders it  voidable.  In  the  one  case,  it  is  not 
necessary  (though  it  is  certainly  advisable) 
to  bring  a  suit  to  have  the  nullity  of  the  mar- 
riage ascertained  and  declared:  it  may  bo 
treated  by  the  parties  as  no  marriage,  and 
will  be  so  regarded  in'  all  judicial  proceed- 
ings. In  the  other  case,  the  marriage  will  be 
treated  as  valid  and  binding  until  its  nullity 
is  ascertained  and  declared  by  a  competent 
court  in  a  suit  instituted  for  that  purpose ; 
and  this  must  be  done  daring  the  limime  of 
both  parties :  if  it  is  deferred  until  the  death 
of  eitner,  the  marriage  will  always  remain 
good.  But  the  effect  of  such  sentence  of 
nullity,  when  obtained,  is  to  render  the  mar- 
riage null  and  void  from  the  beginning,  as  in 
the  case  of  civil  impediments. 

For  the  origin  and  history  of  this  distino- 
tion  between  void  and  voidable  marriagee, 
see  Bishop,  Marr.  k  Div.  c.  4. 

8*  A  suit  for  nullity  is  usually  prosecuted 
in  the  same  court,  and  is  governed  by  sub- 
stantially the  same  princimes,  as  a  suit  for 
divorce.     Bishop,  Marr.  &  i)iv.  c.  15. 

In  its  consequences,  a  sMitence  of  nullity 
differs  materially  from  a  divorce.  The  latter 
assumes  the  original  validity  of  the  marriage, 
and  ite  operation  is  entirely  prospective.  The 
former  renders  the  marriage  void  from  the 
beginning,  and  nullifies  all  its  legal  resulto. 
The  parties  are  to  be  regarded  legally  as  if 
no  marriage  had  ever  ta!ken  place :  they  are 
single  persons,  if  before  they  were  single; 
their  issue  are  illegitimate ;  and  their  rights 
of  property  as  between  themselves  are  to  be 
viewed  as  having  never  been  operated  upon 
by  the  marriage.  Thus,  the  man  loses  all 
right  to  the  property,  whether  real  or  per- 
sonal, which  belongs  to  the  woman ;  and  the 
woman  loses  bej^  right  to  dower.  Bishop, 
Marr.  k,  Div.  {{ t>47,  659. 

Neither  is  the  woman,  upon  a  sentence 
of  nullity,  entitled  to  permanent  alimony; 
though  the  better  opinion  is  that  she  is  en- 
titled to  alimony  pendetite  lite.  Bishop,  Marr. 
k  Div.  a  563,  579-580.    See  Alimony. 

NULLIUS  FILIUS  (Lat.).  The  son  of 
no  one ;  a  bastard. 

3*  A  bastard  is  considered  nuUiusJiliuM  as 
far  as  regards  his  right  to  inherit.    But  the 
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rale  of  nuUnu  filuu  does  not  apply  in  other 
respects,  and  has  been  changed  oy  statate  in 
most  states  so  as  to  make  him  the  child  of  his 
mother. 

The  mother  of  a  bastard,  doring  its  age  of 
nartiire,  is  entitled  to  the  costcray  of  her 
child,  and  is  bound  to  maintun  it.  6  Serg. 
k  R.  Penn.  255 ;  2  Johns.  N.  Y.  375 ;  15  tS. 
208 ;  2  Mass.  109;  12  id.  387,  433;  4  Bos.  k 
P.  148.    Bat  see  5  East,  224,  n. 

S.  The  putative  father,  toov  is  entitled  to 
the  custody  of  the  child  as  ae ainst  all  but  the 
mother.  1  Ashm.  Penn.  55.  And  it  seems 
that  the  putatiTC  father  may  maintain  an  ac- 
tion, as  it  his  child  were  legitimate,  for  marry- 
ing him  without  his  consent,  contrary  to 
law.  Add.  Penn. 212.  See  Bastard;  Child; 
Fathkr  ;  Mother  ;  Putatiye  Father. 

NUItLUM  ARBITRIUM  (Lat).  In 
Pleading.  The  name  of  a  plea  to  an  action 
on  an  arbitration  bond  for  not  fulfilling  the 
award,  by  which  the  defendant  asserts  that 
there  is  notavyard, 

NULLUM  FECERUNT  ARBI- 
TRIUM (Lat.).  kn  Pleading.  The  name 
of  a  plea  to  an  action  of  debt  upon  an  obliga- 
tion for  the  performance  of  an  award,  by  which 
the  defendant  denies  that  he  submitted  to  ar- 
bitration, etc.     Bacon,  Abr.  Arbitr,  ele,  (G). 

NULLUM  TBMPUB  ACT.  The  sta- 
tute 3  Geo.  IIL  c.  16.  See  32  Geo.  III.  c. 
58,  and  7  Will.  III.  o.  3.  It  was  so  called  be- 
cause the  right  of  the  crown  to  sue,  etc.  was 
limited  by  it  to  sixty  years,  in  contradiction 
to  the  maxim.  Nullum  tempus  oecurrit  regi, 
S  Chitty,  Stat.  63. 

NUMBBR.     A  collection  of  units. 

9*  In  pleading,  numbers  must  be  stated 
truly  when  alle^id  in  the  recital  of  a  re- 
cord, written  instrument^  or  express  contract. 
Lawes,  Plead.  48;  4  Term,  314;  Groke  Car. 
262;  Dougl.  669;  2  W.  Blackst.  1104.  But 
in  other  cases  it  is  not,  in  general,  requisite 
that  they  should  be  truly  stated ;  because  they 
are  not  re<|uired  to  be  strictly  proved.  If,  for 
example,  in  an  action  of  trespass  the  plaintiff 
proTes  the  wrongful  taking  away  of  any  part 
of  the  goods  duly  described  in  his  declarii> 
lion,  he  is  entitled  to  recover  pro  ianto.  Ba- 
con, Abr.  Treipa»s  (12);  Lawes,  Plead.  48. 

3*  And  sometimes,  when  the  subject  to  be 
described  is  supposed  to  comprehend  a  multi- 
plicity of  particulars,  a  general  description  is 
sufficient.  A  declaration  in  trover  alleging 
the  conversion  of  "  a  library  of  books,"  vrith- 
out  stating  their  number,  titles,  or  quality, 
was  held  to  be  sufficiently  certain,  3  Bulstr. 
31 ;  Garth,  110 ;  Bacon,  Abr.  Trtwer  (V  I) ; 
and  in  an  action  for  the  loss  of  gooas  by 
burning  the  plaintiff's  house,  the  articles 
may  be  descrioed  by  the  simple  denomina- 
tion of  "  goods''  or  "divers  goods,"  1  Kebl. 
825 :  Plowd.  85.  118,  123 ;  Groke  Eliz.  837 ; 
1 H.  Blackst.  284. 

NUMBRATA  PECUNIA  (Lat.).  In 
CiTil  La'vr.  Money  counted  or  paid ;  money 
civen  in  payment  by  count  See  Pecunia 
AUMKRATA  and  Pecunia  Non-Numkrata.  L. 


3,  10,  C.  de  non  numerai.  pecun. ;  Vicat,  Voc 
Jur. 

NUNC  PRO  TUNC  (Lat.  now  for  then). 
A  phrase  used  to  express  that  a  thing  is  done 
at  one  time  which  ought  to  have  been  per- 
formed at  another. 

Leave  of  court  must  be  obtained  to  do 
things  nunc  pro  tunc;  and  this  is  granted  to 
answer  the  purposes  of  justice,  but  never  to 
do  injustice.  A  judgment  nunc  pro  tunc  can 
be  entered  only  when  the  delay  has  arisen 
from  the  act  of  the  court  3  G.  B.  970.  See 
1  Yes.  &  B.  Ch.  Ir.  312;  1  Moll.  462;  13 
Price,  Kxoh.  604;  1  Hog.  110. 

A  plea  puis  darrein  continuance  may  be 
entered  nunc  pro  tunc  after  an  intervening 
continuation,  m  some  cases,  11  N.  H.  299; 
and  lost  pleadings  may  be  replaced  by  new 
pleadings  made  nunc  pro  tune,    1  Mo.  327. 

NUNCIATIO.  In  Civil  Law.  A  for- 
mal proclamation  or  protest.  It  may  be  by 
acts  yrecdis)  or  by  words.  Mackeldey,  Giv. 
Law,  2  237.  Thus,  nunciatio  novi  operis  was 
an  injunction  which  one  man  could  place  on 
the  erection  of  a  new  building,  etc.  near  him, 
until  the  case  was  tried  by  the  pnetor.  Id, ; 
Galvinus,  Lex.  An  information  against  a 
criminal.    Galvinus,  Lex. 

NUNCIO.  The  name  given  to  the  pope's 
ambassador.  Nuncios  are  ordinary  or  extra- 
ordinary: the  former  are  sent  upon  usual  mis- 
sions, the  latter  upon  special  occasions. 

NUNCIUS.  In  International  Law. 
A  messenger;  a  minister;  the  pope's  legate, 
commonly  called  a  nuncio, 

NUNCUPATIVE  WILL.  An  oral 
will,  declared  by  testator,  in  extremis,  before 
witnesses,  and  afterwards  reduced  to  writing. 
4  Rent,  Gomm.  576 ;  2  Sharswood,  Blackst. 
Goram.  500;  1  Jarman,  WHIh,  Perkins  ed. 
130-136.  See  1  Will.  IV.  c.  20 ;  1  Vict  c 
26,  K  9,  11 ;  11  Eng.  L.  &  Eq.  596,  by  which 
the  privilege  of  making  a  nuncupative  will  is 
only  allowed  to  soldiers  and  seamen  in  actual 
service.  So  in  almost  all  the  states.  See,  in 
general,  27  Ala.  n.  s.  296,  596 ;  26  N.  H.  372; 
9  N.  Y.  196 ;  10  Gratt.  Va.  548 ;  27  Miw.  119, 
725;  2  R.  L  133;  4  Bradf.  Surr.  N.  Y.  154; 
22  Ga.  293.  603 ;  12  La.  Ann.  114,  603 ;  1 
Sneed,  Tenn.  616;  1  Williams,  Exec.  59; 
Swinbum,  Wills ;  Ayliffe,  Pand.  359 ;  Ro- 
berts, Wills;  2  Bouvier,  Inst  n.  436 ;  1 
Brown,  Giv.  Law,  288. 

NUNDINiS  (Law  Lat).  In  Civil  and 
Old  BngUah  Law.  Fair  or  fairs.  Dion. 
Halicamass.  lib.  2,  p.  98 ;  Vicat,  Voc.  Jur. ; 
Law  Fr.  &  Lat.  Diet. 

NUNQUAM  INDEBITATUS  (LaU 
never  indebted).  In  Pleading.  A  plea  to 
an  action  of  indebitatus  assumpsit,  by  which 
the  defendant  asserts  that  he  is  not  indebted 
to  the  plaintiff.  6  Garr.  &  P.  545 ;  1  Mees 
k  W.  Exch.  542 ;  1  Q.  B.  77. 

NUNTIUS.  NUNCIUS.    In  Old  Eng 
liah  Practice.     One  who  made  excuse  for 
absence  of  one  summoned.     An  apparitor, 
beadle,  or  sergeant.     Gowel.     A  messenger 
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or  legate :  tjg.  pope's  nancio.  Jaoob,  Law 
Diet  EssonieUor  was  sometimes  wrongly  used 
for  nuntius  in  the  first  sense.  Bracton,  fol. 
345,  i  2. 

NUPER  OBIIT  (Lat.  he  or  she  lately 
died).  In  Practice.  The  name  of  a  writ 
which  in  the  English  law  lies  for  a  sister  co- 
heiress dispossessed  by  her  coparcener  of 
lands  and  tenements  whereof  their  father, 
brother,  or  any  common  ancestor  died  seised 
of  an  estate  in  fee-simple.  Termes  de  la  Ley ; 
Fitzherbert,  Nat  Brev.  197. 

NURTXTRXS.    The  act  of  taking  care  of 


children  and  educating  them.  The  right  tc 
the  nurture  of  children  generally  belongs  to 
the  father  till  the  child  shall  arrive  at  the 
age  of  fourteen  years,  and  not  longer.  Till 
then  he  is  guardian  by  nurture.  Coke,  Latt. 
38  6.  But  in  special  cases  the  mother  will 
be  preferred  to  the  father,  5  Binn.  Penn. 
520 ;  2  Serg.  k  R.  Penn.  174 ;  and  after  the 
death  of  the  father  the  mother  is  guardian 
by  nurture.  Fleta,  1.  1,  c.  6 ;  Gomyns,  Dig. 
Uuardian  (D).  See  GtrAaniAN;  Harkas 
Corpus. 

NTJRU8  (Lat).  A  daughter-in-law.  Dig. 
50.  16.  50. 


o. 


i 


OATH.  An  outward  pledge  given  by  the 
person  taking  it  that  his  attestation  or  pro- 
mise is  made  under  an  immediate  sense  of 
his  responsibility  to  God.     Tyler,  Oaths,  15. 

The  term  has  been  varioaslj  defined:  m,  "a 
•olemn  invocation  of  the  vengeance  of  the  Deitj 
npon  the  witness  if  he  do  not  declare'  the  whole 
truth,  so  far  as  he  knows  it/'  1  SUrkie,  £v.  22 ;  or, 
"a  religious  asseveration  by  which  a  person  re- 
nounces the  merej  and  imprecates  the  vengeanoe 
of  Heaven  if  he  do  not  speak  the  truth,"  2  Leach, 
Cr.  Chs.  482;  or,  as  "a  religious  act  by  which  the 
party  invokes  God  not  only  to  witness  the  truth 
and  sincerity  of  his  promise,  but  also  to  avenge 
his  imposture  or  violated  faith,  or,  in  other  words, 
to  puniiih  hii  perjury  if  he  shall  be  guilty  of  it." 
10  Toullier,  nn.  343-348,*   Puffendorff,  b.  4,  e.  2, 

4.  The  essential  idea  of  an  oath  would  seem  to 
e,  however,  that  of  a  recognition  of  God's  au- 
thority by  the  party  taking  it,  and  an  undertaking 
to  accomplish  the  transaction  to  which  it  refers  as 
required  by  His  laws. 

In  its  broadest  sense,  the  term  is  used  to  include 
all  forms  of  attestation  by  which  a  party  signifies 
that  he  is  bound  in  oonscienoe  to  perform  the  act 
faithfully  and  truly.  In  a  more  restricted  sense,  it 
excludes  all  those  forms  of  attestation  or  promise 
which  are  not  accompanied  by  an  imprecation. 

Astertory  oaths  are  those  required  by  law 
other  than  in  judicial  proceedings  and  upon 
induction  to  office:  such,  for  example,  as 
custom-house  oaths. 

ExtTa-judicial  oaths  are  those  taken  with- 
out authority  of  law.  Though  binding  in 
foro  conscimticBf  they  do  not,  when  false, 
render  the  party  liable  to  punishment  for 
perjury. 

Judicial  oaths  are  those  administered  in 
judicial  proceedings. 

Promissory  oaths  are  oaths  token,  by  au- 
thority of  law,  by  which  the  party  declares 
''hat  he  will  fulfil  certein  duties  therein  men- 
tioned :  as,  the  oath  which  an  alien  takes,  on 
becoming  naturalized,  that  he  will  support 
ihe  constitution  of  the  United  States;  the 
Jljjfch  which  a  judge  takes  that  he  will  perform 

I  duties  of  his  office.    The  breach  of  this 


does  not  involTe  the  party  in  the  legal  crime 
or  punishment  of  perjury.    3  Zabr.  N.  J.  49. 

The ybrm  of  administering  the  oath  may  be 
varied  to  conform  to  the  religious  belief  of 
the  individual,  so  as  to  make  it  binding  upon 
his  conscience.  6  Mass.  262 ;  16  Pick.  Mass. 
164 ;  2  Gall.  C.  C.  346 ;  3  Park.  Crim.  N.  Y. 
590;  2  Hawks,  No.  G.  458;  7  111.  540; 
Ry.  k  M.n.  The  most  common  form  is 
upon  the  gospel,  by  taking  the  book  in  the 
hand :  the  words  commonly  used  are,  **  You 
do  swear  that,"  ete.,  *'  so  help  you  Q(^,"  and 
then  kissing  the  book.  9  Garr.  dt  P.  137. 
The  origin  of  this  oath  may  be  traced  to  the 
Roman  law,  Nov.  8,  tit.  3 ;  Nov.  74,  cap.  5 ; 
Nov.  124,  cap.  1 ;  and  the  kissing  the  book  is 
said  to  be  an  imitation  of  the  priest's  kissing  the 
ritual,  as  a  sign  of  reverence,  before  he  reads 
it  to  the  people.  Rees,  Gycl.  In  New  Eng- 
land ana  in  Scotland  the  gos^ls  are  not 
generally  used,  but  the  party  taking  the  oath 
olds  up  his  ri^ht  hand  and  repeats  the  words 
here  given.  1  Leach,  Gr.  Gas.  412,  498; 
Gowp.  390. 

Another  form  is  by  the  witness  or  party 
promising  holding  up  his  right  hand  while 
the  officer  repeato  to  him,  "  You  do  swear  by 
Almighty  God,  the  searcher  of  hearte,  that,^' 
ete.,  "and  this  as  you  shall  answer  to  God  at 
the  great  day." 

In  another  form  of  attestation,  commonly 
called  an  affirmation  (^.v.)'  ^^®  officer  repeats, 
**You  do  solemnly,  sincerely,  and  truly  de- 
clare and  affirm  that,"  ete. 

A  Jew  is  sworn  on  the  Pentateuch,  or  Old 
Testament,  with  his  head  covered.  Strange, 
821,  1113 ;  a  Mohammedan,  on  the  Koran,  1 
Leach,  Gr.  Gas.  54 ;  a  Gentoo,  by  touching 
with  his  hand  the  foot  of  a  Brahmin  or  priest 
of  his  religion ;  a  Brahmin,  by  touching  the 
hand  of  another  such  priest,  Wils.  540;  a 
Ghinaman,  by  breaking  a  china  saucer.  1 
Garr.  &  M.  248. 

The  form  and  time  of  administering  oaths, 
t  as  well  as  the  person  authorized  to  adminis- 
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ter,  are  usually  fixed  by  statute.  See  Gilp. 
D'lsL  Ct.  439 ;  1  Tyl.  Vt.  347 ;  1  South.  So. 
0.  297;  4  Wash.  C.  0.  555;  2  Blaokf.  Ind. 
35;  2  McLean,  C.  C.  135 ;  9  Pet.  238 ;  1  Ya. 
Gas.  181 ;  8  Rich.  So.  C.  456 ;  1  Swan,  Tenn. 
157 ;  5  Mo.  21. 

OATH  OF  OALUMNT.  In  ClvU 
Law.  An  oath  which  a  plaintiff  was  obliged 
to  take  that  he  was  not  actuated  by  a  spi- 
rit of  chicanery  in  commencing  his  action, 
but  that  he  had  band  Jide  a  good  cause  of 
action.  Pothier,  Pand.  lib.  5,  tt.  16,  17,  s. 
124.  This  oath  is  somewhat  similar  to  our 
affidavit  of  a  cause  of  action.  See  Duulap, 
Adm.  Pract.  289,  290;  Juramentum  Calum- 

NIJE. 

OATH  DECISORT.  In  ClvU  Law. 
An  oath  which  one  of  the  parties  defers  or 
refers  back  to  the  other  for  the  decision  of 
the  cause. 

3*  It  may  be  deferred  in  any  kind  of  civil 
contest  whatever,  in  questions  of  possession 
or  of  claim,  in  personal  actions,  and  in  real. 
The  plaintiff  may  defer  the  oath  to  the  de- 
fendant whenever  he  conceives  he  has  not 
sufficient  proof  of  the  fact  which  is  the  founda- 
tion of  his  claim ;  and  in  like  manner  the 
defendant  may  defer  it  to  the  plaintiff  when 
he  has  not  sufficient  proof  oi  his  defence. 
The  person  to  whom  the  oath  is  deferred 
oueht  either  to  take  it  or  refer  it  back ;  and 
if  be  will  not  do  either,  the  cause  should  be 
decided  against  him.  Pothier,  Obi.  pt.  4,  c. 
3,s.  4. 

8«  The  decisorv  oath  has  been  practically 
adopted  in  the  district  court  of  the  United 
States  for-  the  district  of  Massachusetts ;  and 
admiralty  causes  have  been  determined  in 
that  court  by  the  oath  decisory.  But  the 
cases  in  which  this  oath  has  been  adopted 
have  been  where  the  tender  has  been  ac- 
cepted ;  and  no  case  is  known  to  have  oc- 
curred there  in  which  the  oath  has  been 
refused  and  tendered  back  to  the  adversary. 
Dunlop,  Adm.  Pract.  290,  291. 

OATH  IN  LITEM.  An  oath  which  in  the 
dvil  law  was  deferred  to  the  complainant  as 
to  the  value  of  the  thing  in  dispute,  on  fail- 
are  of  other  proof,  particularly  when  there 
was  a  fraud  on  the  part  of  the  defendant 
and  he  suppressed  proof  in  his  possession. 
See  Greenleaf,  £v.  {  348 ;  Tait,  £v.  280 ;  1 
Vern.  Ch.  207 ;  1  Eq.  Gas.  Abr.  229 ;  1  Me. 
27:  1  Yeates,  Penn.  34;  12  Viner,  Abr. 
24. 

3«  In  general,  the  oath  of  the  party  can- 
not, by  the  common  law,  be  received  to  esta- 
blish his  claim,  but  is  admitted  in  two  classes 
of  cases:  Jirit,  where  it  has  been  already 
proved  that  the  partv  against  whom  it  is 
offered  has  been  guilty  of  some  fraud  or 
other  tortious  or  unwarrantable  act  of  inter- 
meddling with  the  complainant's  goods,  and 
no  other  evidence  can  be  had  of  the  amount 
of  damages.  See  1  Pet.  591 ;  5  id,  240 ;  9 
Wheat.  486  ;  5  Pick.  Mass.  436  ;  8  id.  278 ; 
15  id.  368  ;  16  Johns.  N.  Y.  193 ;  20  u2.  144 ; 
17  Ohio,  156 ;  3  N.  H.  135.    As,  for  example. 


where  a  trunk  of  goods  was  delivered  to  a 
shipmaster  at  one  port  to  be  carried  to  an- 
other, and  on  the  passage  he  broke  the  trunk 
open  and  rifled  it  of  its  contents,  in  an 
action  by  the  owners  of  the  goods  against 
the  shipmaster,  the  facts  above  mentioned 
having  oeen  proved  aliuridef  the  plaintiff  was 
held  a  competent  witness  to  testify  as  to  the 
contents  of  the  trunk.  1  Me.  27 ;  11  id.  412. 
And  see  10  Watts,  335  ;  1  Greenleaf,  £v.  { 
348;  12  Mete.  Mass.  44 ;  1  Yeates,  Penn.  34 ; 
2  Watts,  Penn.  220  ;  10  id.  335  ;  3  Penn.  St. 
451 ;  12  Mass.  360;  16  id.  118 ;  1  Gilb.  Ev. 
bv  Lofft,  244.  Sectmd,  the  oath  in  litem  is 
also  admitted  on  the  ground  of  public  policy 
where  it  is  deemed  essential  to  the  purposes 
of  justice.  Tait,  £v.  280 ;  1  Pet.  596 ;  6 
Mood.  137 ;  2  Strange,  1186.  But  this  oath 
is  admitted  only  on  the  ground  of  necessity. 
An  example  may  be  mentioned  of  a  case 
where  a  statute  can  receive  no  execution 
unless  the  party  interested  be  admitted  as  a 
witness.    16  Pet  203. 

OATH  FURaATORT.  An  oath  by 
which  one  destroys  the  presumptions  which 
were  aeainst  him,  for  he  is  then  said  to  purge 
himself,  when  he  removes  the  suspicions 
which  were  against  him :  as,  when  a  man  is 
in  contempt  for  not  attending  court  as  a  wit- 
ness, he  may  purge  himself  of  the  contempt, 
by  swearing  to  a  fact  which  is  an  ample  ex- 
cuse.   See  Purgation. 

OATH  8UFPLBTORT.  InCivUand 
Eccleaiaatical  Law.  An  oath  required  by 
the  judge  from  either  party  in  a  cause,  upon 
half-proof  already  maae,  which  being  joined 
to  half-proof,  supplies  the  evidence  required 
to  enable  the  judge  to  pass  upon  the  subject. 
See  Strange,  80;  3  Blackstone,  Gomm.  z70. 

OBBDIBNCB.  The  performance  of  a 
command. 

3«  Officers  who  obey  the  command  of  their 
superiors,  having  jurisdiction  of  the  subject* 
matter,  are  not  responsible  for  their  acts.  A 
sheriff  may,  therefore,  justify  a  trespass  under 
an  execution,  when  the  court  has  jurisdic* 
tion,  although  irregularly  issued.  3  Chitty, 
Pract.  75  ;  Hammond,  Nisi  P.  48. 

8«  A  child,  an  apprentice,  a  pupil,  a  ma- 
riner, and  a  soldier  owe  respectively  obe- 
dience to  the  lawful  commands  of  the  parent, 
the  master,  the  teacher,  the  captain  of  the 
ship,  and  the  military  officer  having  com- 
mand ;  and  in  case  of  disobedience  submis- 
sion may  be  enforced  by  correction. 

OBIT.  That  particular  solemnity  or  office 
for  the  dead  which  the  Roman  Catholic 
church  appoints  to  be  read  or  performed  over 
the  body  of  a  deceased  member  of  that  com- 
munion before  interment;  also,  the  office 
which  upon  the  anniversary  of  his  death 
was  frequently  used  as  a  commemoration  or 
observance  of  the  day.  2  Croke,  51 ;  Dy.  313. 

OBITBR  DICTUM.    See  Dictum. 

OBLATIO   (Lat.).    In  CivU  Law.    A 

tender  of  money  in  payment  of  debt  made  by 
debtor  to  creditor.    L.  9,  0.  de  solut.    What- 
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ever  is  offered  to  the  ohuroh  by  the  pious. 
OalyiDus,  Lex. ;  Yivat,  Yoc.  Jur. 

OBLIQATIO.     In  Roman   Iiaw.     A 

legal  bond  which  obliges  us  to  the  perform- 
ance of  something  in  accordance  with  the 
law  of  the  land.    Ortolan,  Inst.  2,  {  1179. 

It  corresponded  nearly  to  our  word  contract. 
Justinian  sajs,  ^^Obligatio  eat  juris  vinculum, 
quo  nec€$titaU  adsiringimur  alieujua  tolvenda 
reif  secundum  nostra  civitatis  Jura"  Pr.  J. 
3.13. 

The-Romana  oonsidend  that  obligations  doriyed 
their  validity  aolely  from  poaitiTe  law.  At  firat 
the -only  ones  recognised  were  those  established  in 
special  eases  in  aocordanoe  with  the  forms  pre- 
scribed by  the  striet  ju§  eivili§.  In  the  eoarse  of 
time,  however,  the  praitorian  Jurisdiction,  in  miti- 
gation of  the  primitire  rigor  of  tbe  law,  introduced 
new  modes  of  contracting  obligations  and  provided 
the  means  of  enforcing  them :  hence  the  twofold 
division  made  by  Justinian  of  obligationet  otviVe*, 
and  ohligationta  prmtorim,  Inst  1.  3. 13.  But  there 
was  a  third  class,  tbe  obligationet  naturaletf  which 
derived  their  validity  ft'om  the  law  of  nature  and 
nations,  or  the  natural  reason  of  mankind.  These 
had  not  the  binding  force  of  the  other  classes,  not 
being  capable  of  enforcement  by  action,  and  are, 
therefore,  not  noticed  by  Justinian  in  his  classifica- 
tion ;  but  they  had,  nevertheless,  a  certain  efficacy 
even  in  the  civU  law :  for  instance,  though  a  debt 
founded  upon  a  natural  obligation  could  not  be 
recovered  by  an  action,  yet  if  it  was  voluntarily 

Eaid  by  the  debtor  he  could  not  recover  it  back,  as 
e  might  do  in  the  case  of  money  paid  by  mistskke, 
etc.  where  no  natural  obligation  existed.  L.  38,  pr. 
D.  12.  6.     And  see  Ortolan,  2,  {  1180. 

Tbe  second  classification  of  obligations  made  by 
Justinian  has  regard  to  the  way  in  which  they 
arise.  They  were,  in  this  aspect,  either  ex  con- 
iraetu  or  qwui  ex  contractu,  or  ex  maledcio  or  quaai 
ex  malejicio,  Init  2.  3.  13.  These  will  be  diacossed 
separately. 

3«  Obligationes  ex  contractu^  those  founded 
upon  an  express  contract,  are  again  subdivided 
into  four  classes,  with  reference  to  the  mode 
in  which  they  are  contracted.  The  contract 
might  be  entered  into  re,  verbis,  Uteris,  or  con- 
sensu. 

A  contract  was  entered  into  re  by  the 
actual  transfer  or  a  thing  from  one  party  to 
the  other.  Though  in  such  cases  the  under- 
standing of  the  parties  as  to  the  object  of  the 
transfer,  and  the  conditions  accompanying  it, 
formed  an  essential  part  of  the  contract,  yet 
it  was  only  by  the  actual  deliyery  of  the 
thing  tliat  the  contract  was  generated.  The 
only  contracts  which  could  be  entered  into  in 
this  way  were  those  known  to  our  law  as 
bailments, — a  term  derived  from  the  French 
word  bailler,  to  deliver,  and  evidently  point* 
ing  to  the  same  characteristic  feature  m  the 
translation  which  the  Romans  indicated  by 
the  word  re.  These  were  the  muiuum,  or 
loan  of  a  thing  to  be  consumed  in  the  using 
and  to  be  returned  in  kind,  the  eomino(2a/iim,or 
gratuitous  loan  of  a  thing  to  be  used  and  re- 
turned, the  deposiium,  or  delivery  of  a  thing 
to  be  kept  in  safety  for  the  benefit  of  the  de- 
positor, and  the  pignus,  or  deliverer  of  a  thing 
in  pledge  to  a  creditor,  as  security  for  his 
debt.  Sse  Mutuum  ;  Commodatuii  ;  Dsposi- 
TUM ;  PioNus;  Ortolan,  Inst.  {|  1208  et  sea,; 
Mackeldey,  IU!m.  Recht,  if  39&-408.    Bo- 


sides  the  above-named  contractus  reales,  a 
large  class  of  contracts  which  had  no  special 
names,  and  were  thence  caWedcantracius  inno» 
minaii,  were  included  under  this  head,  from 
the  fact  that  they,  like  the  former,  gave  rise  ' 
the  actio prcBscriptis  verbis.  Some  of  these  were 
the  oontracte  of  exchange,  of  mutual  compro- 
mise, of  doubtful  or  contested  claims  (some- 
what resembling  our  accord  and  satisfaction), 
of  factorship,  etc.  See  Mackeldey,  22  409^ 
414. 

8*  Contracts  were  entered  into  verbis,  by 
a  formal  interrogation  by  one  party  and  r^ 
spouse  by  the  otlier.  The  interrogation  was 
called  stipulatio,  and  the  party  making  it, 
reus  stipulandi.  The  response  was  cfQled 
promissio,  and  the  respondent,  reus  pro- 
mittendi.  The  contract  itself,  consisting  of 
the  interrogation  and  response,  was  often 
called  stipulatio.  In  the  time  of  the  earlier 
jurists,  the  stipulation  could  only  be  entered 
into  by  the  use  of  certain  formulary  words 
by  the  parties:  as,  for  instance,  Spondesf  do 
you  promise?  jS^om2eo,  I  promise ;  Dabisf 
will  you  give?  Vabo,  I  will  give;  Fades f 
will  you  do  this?  Faciam,  1  will  do  it,  etc. 
etc.  But  bv  a  constitution  of  the  emperor 
Leo,  A.n'.  469,  the  obligation  to  use  these  par- 
ticular words  was  done  away,  and  any  words 
which  expressed  the  meaning  of  the  parties 
were  allowed  to  create  a  valid  stipulation, 
and  anv  languag^e  understood  by  the  parties 
might  DC  usmI  with  as  much  effect  as  Latin. 
Such  contracts  were  called  verbis,  because 
their  validity  depended  entirely  upon  the  use 
of  the  words.  The  mere  agreement  of  the 
parties  without  using  the  question  and  re- 
sponse could  not  beget  a  stipulation ;  and,  on 
the  other  hand,  if  the  question  and  response 
had  been  used,  the  obligation  was  created 
although  there  might  be  an  absence  of  con- 
sent, in  this  latter  case,  however,  equitable 
relief  would  be  granted  by  the  praetor.  Orto- 
lan, Inst.  2  1 240.  Stipulations,  and,  indeed,  all 
other  forms  of  contracts,  might  be  made  either 
pure,  i.e,  absolutely,  or  in  diem,  i.e.  to  take 
effect  at  a  future  day,  or  sub  conditione,  t.e. 
conditionally.  But  some  kinds  of  conditions, 
such  as  those  physically  impossible,  were 
inadmissible,  and  invalidated  the  contract; 
while  others,  such  as  those  which  were  ab- 
surd, were  themselves  invalidated,  and  the 
contract  was  considered  as  having  been  made 
absolutely.  Mackeldey,  22  415-421 ;  Ortolan, 
Inst,  ii  1235-1413  ;  Inst.  3.  13-20. 

4«  Contracts  entered  into  Uteris  were  obso* 
lete  in  the  reign  of  Justinian.  In  the  earlier 
days  of  Roman  jurisprudence,  every  citiien 
kept  a  private  account-book.  If  a  creditor,  at 
the  request  of  his  debtor,  entered  in  such  book 
his  charge  against  his  debtor,  such  entry, 
in  pursuance  of  the  request,  constituted  not 
merely  evidence  of  a  contract,  but  the  con- 
tract Itself.  This  was  the  contract  formed 
Uteris,  in  writing.  Tbe  debtor,  on  his  part, 
might  also  make  a  corresponding  entr^  of  the 
transaction  in  his  own  book.  This  was,  in  fact, 
expected  of  him,  and  was  generally  done;  but 
it  seems  not  to  have  been  necessary  to  the 
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falidity  of  the  contract.  The  entrj  was  made 
in  the  form  of  a  fictitious  payment ;  it  was 
allowable  only  in  pecnniair  transactions ;  it 
must  be  simple  ana  unoonditional,  and  could 
not  be  made  to  take  effect  at  a  future  day. 
The  charge  might  be  made  against  the  ori- 

§inal  debtor,  a  re  in  personam^  or  against  a 
lird  person  who  agreed  to  take  his  place,  a 
persona  in  personam.  This  species  ot  literal 
contract  was  called  nomina,  nomina  transcrip- 
iiiia,  or  accepiilatio  et  esmenailaiio.  Ortolan, 
Inst,  ii  1414-1428. 

5*  There  were  two  other  literal  contracts 
known  to  the  early  jurisprudence,  called  eyn- 
graphia  and  chirographta ;  but  these  even  in 
the  time  of  Gaius  naa  become  so  nearly  obso- 
lete that  very  little  is  known  about  them. 
All  these,  it  must  be  borne  in  mind,  were 
contracts  themselves,  not  merely  evidences  of 
a  contract ;  and  this  distinguishes  them  from 
the  instruments  of  writing  in  use  during  the 
latter  ages  of  the  civil  law.  Ortolan,  Inst.  H 
1414-1441 ;  Mackeldey,  {  422. 

G<mtracta  were  made  consensUf  by  the  mere 
agreement  of  the  contracting  parties.  Al- 
though such  agreement  mi^ht  be  proved  by  a 
written  instrument,  as  welfas  in  other  ways, 
yet  the  writing  was  only  evidence  of  the  con- 
tract, not  the  contract  itself.  This  species  of 
consensual  contracts  are  empiio  et  vendition  or 
sale,  loeatio  et  conduciio,  or  hiring,  emphyteusis ^ 
or  conveyance  of  land  reserving  a  rent,  so- 
cieiasy  or  partnership,  and  mandatum^  or 
agency.    See  these  words. 

6«  OUigaiianes  quasi  ex  contractu.  In 
the  Roman  law,  persons  who  had  not  in  fact 
entered  into  a  contract  were  sometimes  treated 
as  if  they  had  done  so.  Their  legal  position 
in  such  cases  had  considerable  resemblance  to 
that  of  the  parties  to  a  contract,  and  is  called 
an  ohligatio  quasi  ex  contractu.  Such  an  obliga- 
tion was  engendered  in  the  cases  of  nego- 
iiorum  gestio^  or  unauthorized  agency,  of  conp- 
munio  inddens,  a  sort  of  tenancy  in  common 
not  originating  in  a  contract,  of  solutio  in- 
debUi,  or  the  payment  of  money  to  one  not 
entitled  to  it,  of  the  iatela  and  cura,  re- 
sembling the  relation  of  guardian  and  ward, 
of  the  addiiio  hereditatis  and  agnitio  honorum 
possessioniSt  or  the  acceptance  of  an  heirship, 
and  many  others.  Some  include  in  this  class 
the  eonstitutio  dotis,  settlement  of  a  dower. 
Ortolan,  Inst.  {{ 1522-1632 ;  Mackeldey,  {{  457 
-468. 

Jm  Obligaiiones  ex  malefieio  or  ex  delicto. 
The  terms  malefievumt  ddictum^  embraced  most 
of  the  injuries  which  the  common  law  de- 
nominates torts,  as  well  as  others  which  are 
now  contidered  crimes.  This  class  includes 
furtum,  theft,  rapina,  robbery,  damnum,  or 
mjury  to  property,  whether  direct  or  conse- 
quential, Bjad  injuria,  or  injury  to  the  person 
or  reputation.  The  definitions  here  given  of 
damnum  and  injuria  are  not  strictly  accurate, 
but  will  serve  to  convey  an  idea  of  the  di»- 
linction  between  them.  All  such  acts,  from 
the  instant  of  Uieir  commission,  rendered  the 
perpetrator  liable  for  damages  to  tlie  part^ 
ujured,  And  were,  therefore,  considered  to  on- 


f;inate  an  obligation     Inst  4. 1-4 ;  Ortolan, 
nsfc.  ii  1715-1780. 

Obligationes  quasi  ex  delicto.  This  class 
embraces  all  torts  not  coming  under  the  de- 
nomination of  delicta  and  not  having  a  special 
form  of  action  provided  for  them  by  law. 
They  differed  widely  in  character,  and  at 
common  law  would  in  some  cases  give  rise  to 
an  action  on  the  case,  in  others  to  an  action 
on  an  implied  contract.  Ortolan,  Inst.  22 1781- 
1792. 

Obligationes  ex  variis  causarum  Jiguris. 
Although  Justinian  confined  the  divisions  of 
obligations  to  the  four  classes  which  have 
been  enumerated,  there  are  many  species  of 
obligations  which  cannot  properly  be  reduced 
within  any  of  these  classes.  Some  authori- 
ties have,  consequently,  established  a  fifth 
class,  to  receive  the  odds  and  ends  which 
belonged  nowhere  else,  and  have  given  to 
this  class  the  above  designation,  lK)rrowed 
from  Gaius,  1.  1,  pr.  2  1  D*  44,  7.  See  Mao- 
keldcy,  22  474-482. 

OBUGATION  (from  Lat.  obligo,  ligo,  to 
bind).    A  duty. 

A  tie  which  binds  us  to  pay  or  do  some- 
thing agreeably  to  the  laws  and  customs  of 
the  country  in  which  the  obligation  is  made. 
Inst.  3.  14. 

A  bond  containing  a  penalty,  with  a  con- 
dition annexed,  for  the  payment  of  money, 
performance  of  covenants,  or  the  like,  and 
which  differs  from  a  bill,  which  is  generally 
without  a  penalty  or  condition,  though  it  may 
be  obligatory.    Coke,  Litt.  172. 

A  deed  wnereby  a  man  binds  himself  un- 
der a  penalty  to  do  a  thing.  Comyns,  Dig. 
OhUgaiion  (A);  2  Serg.  &  R.  Penn.  502;  6 
Vt.  40 ;  1  Blackf.  Ind.  241 ;  Harp.  So.  C.  434 ; 
1  Baldw.  G.  0.  129 ;  Bouvier,  Inst.  Index. 

An  absolute  obligation  is  one  which  gives 
no  alternative  to  the  obligor,  but  requires  ful- 
filment according  to  the  engagement. 

An  accessory  obligation  is  one  which  is  de- 
pendent on  the  principal  obligation :  for  ex- 
ample, if  I  sell  vou  a  house  and  lot  of  ground, 
the  principal  obligation  on  my  part  is  to  make 
you  a  title  for  it ;  the  accessory  obligation  is 
to  deliver  you  all  the  title-papers  which  I  have 
relating  to  it,  to  take  care  of  the  estate  till 
it  is  delivered  to  you,  and  the  like. 

An  aUemative  obligation  is  where  a  person 
engages  to  do  or  to  give  several  things  in 
such  a  manner  that  the  payment  of  one  will 
acquit  him  of  all. 

Thus,  if  A  agrees  to  give  B,  npon  a  raffioient  oon- 
sideratioo,  a  horso,  or  one  handred  dollars,  it  is  an 
alternative  obligation.  Pothier,  Obi.  pt  S,  e.  3,  art. 
6,  no.  245. 

In  order  to  oonetitate  an  alternative  obligation, 
it  {■  necessary  that  two  or  more  things  should  be 
promised  disjnnetively :  where  they  are  promised 
eonjanctirely,  there  are  as  many  obligations  as  the 
things  which  are  enamerated ;  but  wbere  they  are 
in  the  alternative.,  though  they  are  all  due,  there  is 
bat  one  obligation,  which  may  be  discharged  by 
the  payment  of  any  of  them. 

The  choice  of  performing  one  of  the  obligations 
belongs  to  the  obligor,  unless  it  is  expressly  agreed 
that  it  shall  belong  to  the  creditor.    DougL  14 
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1  Ld.  Raym.  270 ;  4  Mart.  La.  h.  8. 167.  If  one  of 
the  aots  is  prerented  bj  the  obligee  or  the  aot  of 
God,  the  obligor  is  disoharged  from  both.  Bee  2 
Evana,  Pothier,  Obi.  52-^4 ;  Viner,  Abr.  ConditioH 
(Bb);  Cokjuhctitb;  Dibjuhctiyb;  Blbctioit. 

A  civil  obligation  is  one  which  has  a  bind- 
ing operation  in  law,  and  which  gives  to  the 
obligee  the  right  of  enforcing  it  in  a  court  of 
justice ;  in  o&er  words,  it  is  an  engagement 
binding  on  the  obligor.  4  Wheat  197 ;  12  id. 
318, 337.  \ 

Civil  obligationa  are  divided  into  express  and  im- 
plied, pare  and  eonditional,  primitive  and  second- 
ary, principal  and  accessory,  absolute  and  altema- 
tire,  determinate  and  indeterminate,  divisible  and 
indivisible,  single  and  penal,  and  joint  and  several. 
They  are  also  parely  personal,  purely  real,  or  mixed. 

A  coitdt^ionoZ  obligation  is  one  the  execution 
of  which  is  suspended  by  a  condition  which 
has  not  been  accomplished,  and  subject  to 
which  it  has  been  contracted. 

A  detefmiruUe  obli^tion  is  one  which  has 
for  its  object  a  certain  thing :  as,  an  obliga- 
tion to  deliver  a  certain  horse  named  Buce- 
phalus. In  this  case  the  obligation  can  only 
De  discharged  by  delivering  the  identical 
horse. 

A  divisible  obligation  is  one  which,  beins 
a  unit,  may  nevertheless  be  lawfully  divided 
with  or  without  the  consent  of  the  parties. 

It  is  elear  that  it  may  be  divided  by  consent,  aa 
those  who  made  it  may  modify  or  change  it  as  they 
please.  But  some  obligations  may  be  divided  with- 
out the  consent  of  the  obligor :  as,  where  a  tenant 
is  bound  to  pay  two  hundred  dollars  a  year  rent  to 
hia  landlord,  the  obligation  is  entire;  yet,  if  his 
landlord  dies  and  leaves  two  sons,  each  will  be  en- 
titled to  one  hundred  dollars;  or  if  the  landlord 
sells  one  undivided  half  of  the  estate  yielding  the 
rent,  the  purchaser  will  be  entitled  to  receive  one 
hundred  dollars  and  the  seller  the  other  hundred. 
Bee  AppORnoKMEMt. 

Express  or  conventional  obligations  are 
those  by  which  the  obligor  binds  himself  in 
express  terms  to  perform  his  obligation. 

Imperfect  obligations  are  those  which  are 
not  binding  on  us  as  between  man  and  man, 
and  for  the  non-performance  of  which  we  are 
accountable  to  God  only :  such  as  charity  or 
gratitude.  In  this  sense  an  obligation  is  a 
mere  duty.     Pothier,  Obi.  art  pr6l.  n.  1. 

An  implied  obligation  is  one  which  arises 
by  operation  of  law :  as,  for  example,  if  I  send 
you  daily  a  loaf  of  bread,  without  any  express 
authority,  and  you  make  use  of  it  in  your 
family,  the  law  raises  an  obligation  on  your 
part  to  pay  me  the  value  of  the  bread. 

An  indeterminate  obligation  is  one  where 
the  obligor  binds  himself  to  deliver  one  of  a 
certain  species :  as,  to  deliver  a  horse,  where 
the  delivery  of  any  horse  will  discharge  the 
obligation. 

An  indivisible  obligation  is  one  which  is 
not  susceptible  of  division:  as,  for  example, 
if  I  promise  to  pay  you  one  hundred  dollars, 
you  cannot  assign  one-half  of  this  to  another, 
80  as  to  give  him  a  right  of  action  against  me 
for  his  snare.    See  Divisible. 

AJoitU  obligation  is  one  by  which  several 
obligors  promise  to  the  obligee  to  perform  the 
obligation.  When  the  obligation  is  only  joint, 


and  the  obligors  do  not  promise  soparateW 
to  fulfil  their  engagement,  they  must  be  all 
sued,  if  living,  to  c-ompel  the  performance ; 
or,  if  any  be  dead,  the  survivors  must  all  be 
sued.    ^  Parties  TO  Actions. 

A  natural  or  moral  obligation  is  one  which 
cannot  be  enforced  by  action,  but  which  is 
binding  on  the  party  who  makes  it  in  con- 
science and  according  to  natural  justice. 

As,  for  instance,  when  the  action  is  barred  by  the 
aot  of  limitation,  a  natural  obligation  still  subsists, 
although  the  civil  obligation  is  extinguished.  6 
Binn.  Penn.  573.  Although  natural  obligations  eaa- 
nut  be  enforced  by  action,  they  have  the  fbllowing  ef- 
fect :  /r«/,  no  suit  will  lie  to  recover  back  wbat  haa 
been  paid  or  given  in  compliance  with  a  natural 
obligation,!  Term,  285;  1  Dall.  Penn.  184:  §eeaud, 
a  natural  obligation  is  a  sufficient  consideration  for 
a  new  contract  2  Binn.  Penn.  501 ;  5  id.  S3 ;  Yelv. 
41  a,  n.  1;  Cowp.  200;  2  Blaekstone,  Comm.  445; 
3  Bos.  A  P.  240,  n. ;  2  East,  606 ;  3  Taunt  311 ;  6 
id,  36;  3  Piek.  Mass.  207 ;  Chitty,  Contr.  10;  Con- 

SIDERATIOK. 

A  penal  obligation  is  one  to  which  is  at- 
tached a  penal  clause,  which  is  to  be  enforced 
if  the  principal  obligation  be  not  performed. 
See  Liquidated  Damages. 

A  perfect  obligation  is  one  which  gives  a 
right  to  another  to  require  us  to  give  him 
something  or  not  to  do  something.  These 
obligations  are  either  natural  or  moral,  or 
thev  are  civil. 

A  personal  obligation  is  one  by  which  the 
obligor  binds  himself  to  perform  an  act,  with- 
out directly  binding  his  property  for  its  per- 
formance. 

It  also  denotes  an  obligation  in  which  the 
obligor  binds  himself  only,  not  including  his 
heirs  or  representatives. 

A  primitive  obligation,  which  in  one  sense 
may  also  be  called  a  principal  obligation,  is 
one  which  is  contracted  with  a  design  that  it 
should  itself  be  the  first  fulfilled. 

A  principal  obligation  is  one  which  is  the 
most  important  object  of  the  engagement  of 
the  contracting  parties. 

A  pure  or  simple  obligation  is  one  which  is 
not  suspended  by  any  condition,  either  be- 
cause it  has  been  contracted  without  condi- 
tion, or,  having  been  contracted  with  one,  it 
has  been  fulfilled. 

A  real  obligation  is  one  bv  which  real  estate, 
and  not  the  person,  is  liable  to  the  obligee  for 
the  performance. 

A  familiar  example  will  explain  this.  When  an 
estate  owes  an  easement  as  a  right  of  way,  it  is  the 
thing,  and  not  the  owner,  who  owes  the  easement 
Another  instance  occurs  when  a  person  buys  an 
estate  which  has  been  mortgaged,  subject  to  the 
mortgage:  he  is  not  liable  for  the  debt/^  though  his 
estate  is.  In  these  eases  the  owner  haavin  intereat 
only  because  he  is  seised  of  the  servient  estate  or 
the  mortgaged  premises,  and  ho  may  discharge 
himself  by  abandoning  or  parting  with  the  property. 
The  obligation  is  both  personal  and  real  when  the 
obligor  has  bound  himaelf  and  pledged  his  estate 
for  the  fulfilment  of  his  obligations. 

A  secondary  obligation  is  one  which  is  con- 
tracted and  IS  to  be  performed  in  case  the 
primitive  cannot  be.  For  example,  if  I  sell 
you  my  house,  I  bind  myself  to  give  a  title ;  but 
1  find  I  cannot,  as  the  title  is  in  another :  then 
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mj  ueondary  obligation  is  to  pay  you  dam- 
ages for  mj  non-performance  of  mj  obliga* 
tion. 

A  several  obligation  is  one  by  which  one 
individaal,  or,  if  there  be  more,  several  in- 
dividnals,  bind  themselves  separately  to  per- 
form the  engagement.  In  this  case  each 
obligor  may  be  sued  separately ;  and  if  one  or 
more  be  dead,  their  respective  executors  may 
be  sued.    See  Parties  to  Actions. 

A  tingle  obligation  is  one  without  any 
penalty :  as,  where  I  simplyjpromise  to  pay 
you  one  hundred  dollars.  This  is  called  a 
single  bill,  when  it  is  under  seal. 

OBLIOATJON  OF  CONTRACTS. 

See  Impairing  thi  Obligation  of  Contracts. 

OBLIOEB.  The  person  in  favor  of  whom 
some  obligation  is  contracted,  whether  such 
obligation  be  to  pay  money  or  to  do  or  not  to 
do  something.    La.  Code,  art.  3522,  no.  11. 

Obligees  are  either  several  or  joint.  An 
obligee  is  several  when  the  obligation  is  made 
to  him  alone;  obligees  are  joint  when  the 
obligation  is  made  to  two  or  more ;  and  in  that 
event  each  is  not  a  creditor  for  his  separate 
share,  unless  the  nature  of  the  subject  or  the 
particularity  of  the  expression  in  the  instru- 
ment lead  to  a  different  conclusion.  2  Pothier, 
Obi.  Evans  ed.  56 ;  Dy.  350  a,  pi.  20 ;  Hob. 
172;  2  Brownl.  207 ;  Yelv.  177 ;  Croke  Jao. 
251. 

OBLIOOR.  The  person  who  has  engaged 
to  perform  some  obligation.  La.  Code,  art. 
3522,  no.  12.    One  who  makes  a  bond. 

%•  Obligors  are  joint  and  several.  They 
are  joint  when  they  agree  to  pay  the  obliga- 
tion jointly ;  and  then  the  survivors  only  are 
liable  upon  it  at  law,  but  in  equitv  the  assets 
of  a  deceased  joint  obligor  may  be  reached. 
1  Brown,  Ch.  29 ;  2  Ves.  Ch.  101,  371.  They 
are  several  when  one  or  more  bind  themselves 
each  of  them  separately  to  perform  the  obli- 
gation. In  order  to  become  an  obligor,  the 
party  must  actually,  either  himself  or  by  his 
attorney,  enter  into  the  obligation  and  execute 
it  as  his  own.  If  a  man  sign  and  seal  a  boud 
as  his  own,  and  deliver  it,  he  will  be  bound 
by  it  although  his  name  be  not  meutioned 
in  the  bond.  4  Ala.  479 ;  4  Hayw.  No.  C. 
239 ;  4  M'Cord,  So.  C.  203 ;  7  Cow.  N.  Y. 
484 ;  2  Bail.  So.  C.  190 ;  Brayt.  Vt.  38 ;  2 
Hen.  &  M.  Ya.  398;  5  Mass.  538 ;  2  Dan. 
Kt.  463 ;  4  Munf.  Va.  380 ;  4  Dev.  No.  C. 
2/2.  When  the  obligor  signs  between  the 
penal  part  and  the  condition,  still  the  latter 
will  be  a  part  of  the  instrument.  7  Wend. 
N.  Y.  345 ;  3  Hen.  k  M.  Va.  144. 

8*  The  execution  of  a  bond  by  the  oblieor, 
in  blank,  with  verbal  authority  to  fill  it  up,  does 
not  bind  the  obligor,  though  it  is  afterwards 
filled  up,  unless  the  bond  is  redelivered  or 
acknowledged  or  adopted.  1  Yerg.  Tenn.  69, 
149 ;  1  Hfll,  N.  Y.  267 ;  2  Nott  &  M'C.  So. 
C.  125 ;  2  Brock.  64 ;  1  Ohio,  368 ;  2  Dev. 
No.  C.  369 ;  6  Gill  k  J.  Md.  250.  But  see, 
contra,  17  Serg.  k  R.  Penn.  438 ;  and  see  6 
Serg.  k  R.  Penn.  308 ;  Wright,  Ohio,  742. 

OBRBPTION.    Acquisition  of  escheats, 


etc.  from  sovereign,  by  making  false  repr» 
sentations.  Bell,  Diet.  Subreption;  Calvinus, 
Lex. 

OBROaATION.  The  annulling  a  law, 
in  whole  or  in  part,  by  passing  a  law  contrary 
to  it.  The  alteration  of  a  law.  Vicat,  Yoc 
Jur.;  Calvinus,  Lex. 

OB8CBNITT.     In  Criminal  Law. 

Such  indecency  as  is  calculated  to  promote 
the  violation  of  the  law  and  the  general  cor- 
ruption of  morals. 

The  exhibition  of  an  obscene  picture  is  an 
indictable  offence  at  common  law,  although 
not  charged  to  have  been  exhibited  in  public, 
if  it  be  averred  that  the  picture  was  exhibited 
to  sundry  persons  for  money.  2  Serg.  k  R. 
Penn.  91.    See  Duane,  Cr.  Cas.  64. 

OB8BRVB.  In  CivU  Law.  To  per- 
form that  which  has  been  prescribed  by  some 
law  or  usage.    Dig.  1.  3.  d2. 

OBSOLETB.  A  term  applied  to  laws 
which  have  lost  their  efficacy  without  being 
repealed. 

A  positive  statute,  unrepeftled,  ean  never  be  re- 
pealed by  non-nser  alone.  4  Teates,  Penn.  181, 
215 ;  1  P.  A.  Browne,  Penn.  App.  28 ;  13  Serg.  k 
R.  Penn.  447.  The  disuse  of  a  law  is  at  most  only 
presamptire  evidence  that  society  has  consented  to 
SQoh  a  repeal :  however  this  presumption  may  ope- 
rate on  an  unwritten  law,  it  cannot,  in  general,  act 
upon  one  which  remains  as  a  legislative  act  on  the 
statute-book ;  because  no  presumption  can  set  aside 
a  certainty.  A  written  law  may  indeed  become 
obsolete  when  the  object  to  which  it  was  intended 
to  apply,  or  the  occasion  for  which  it  was  enacted, 
no  longer  exists.  1  P.  A.  Browne,  Penn.  App.  28. 
''  It  must  be  a  very  strong  case,"  says  Chief- Justice 
Tilghman,  ''to  justify  the  court  in  deciding  that 
an  act  standing  on  the  statute-book,  nnrepeiSed,  ii 
obsolete  and  invalid.  I  will  not  say  that  such  eaa^ 
may  not  exist, — where  there  has  been  a  non-nser  for 
a  great  number  of  yeu's, — where,  from  a  change  of 
times  and  manners,  an  ancient  sleeping  statute 
would  do  great  mischief  if  suddenly  brought  into 
action, — where  a  long  practice  inconsistent  with  it 
has  prevailed,  and  specially  where  f^m  other  and 
latter  statutes  it  might  be  inferred  that  in  the  ap- 
prehension of  the  legislature  the  old  one  was  not 
in  force."  13  Serg.  k  R.  Penn.  452;  Rutherforth, 
Inst.  b.  2,  c.  6,  s.  J9;  Merlin,  Rupert  Detvetudt, 

OBSTRUCTING  PROCB88.  In 
Criminal  Lavir.  The  act  by  which  one  or 
more  persons  attempt  to  prevent,  or  do  pre- 
vent, tne  execution  of  lawful  process. 

3«  The  officer  must  be  prevented  by  actual 
violeuce,  or  by  threatened  violence  accom* 

Eanied  by  the  exercise  of  force,  or  by  those 
aving  capacity  to  employ  it,  by  which  the 
officer  is  prevented  from  executing  his  writ. 
The  officer  is  not  required  to  expose  his  per- 
son by  a  personal  conflict  with  the  offender. 
2  Wash.  G.  C.  169.  See  3  Wash.  C.  C.  335 ; 
12  Ala.  N.  s.  199. 

8*  This  is  an  offence  against  public  justice 
of  a  very  high  and  presumptuous  nature ;  and 
more  particularly  so  where  the  obstruction  is 
of  an  arrest  upon  criminal  process.  A  person 
opposini;  an  arrest  upon  criminal  process  be- 
comes thereby  particepM  criminis  ;  that  is,  an 
accessory  in  felony,  and  a  principal  in  high 
treason.     4  Blackstone,  Oomm.  128 ;   2  IIi\w« 
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kins,  PI.  Or.  c.  17, 8. 1 ;  1  Russell,  Grimes,  360. 
See  2  Gall.  C.  G.  15 ;  2  GhiUy,  Grim.  Law, 
145,  note  a  ;  3  Yt.  110 ;  25  id.  415 ;  2  Strobh. 
So.  C.  73 ;  15  Mo.  486. 

OBVBNTIO  (Lat  o&twntre,  to  fall  in).  In 
dvU  Law.  Rent  or  profit  accraing  from  a 
thing,  or  from  industry.  It  is  generuly  used 
in  the  plaral. 

In  Old  ZSngUsh  Law.  The  reyenue  of 
spiritual  liviog,  so  called.  Gowel.  Also,  in 
tne  plural,  offerings.     Goke,  2d  Inst.  661. 

OCCUFANCT.  The  taking  possession 
of  those  things  corporeal  which  are  without 
an  owner,  with  an  intention  of  appropriating 
them  to  one's  own  use. 

Pothier  defines  it  to  be  the  title  b j  which  one  ao- 
quiree  propertj  in  a  thing  which  belong!  to  nobody, 
by  taking  posseaaion  of  it  with  doaign  of  acquiring 
it.  Tr.  da  Dr.  de  Proprigte,  n.  20.  The  Civil  Code 
of  Loniiiana,  art.  3375,  nearly  following  Pothier, 
defines  oocnpancy  to  be  "A  mode  of  aoqairing  pro> 
perty  by  which  a  thing  which  belonga  to  nobody 
becomea  the  property  of  the  person  who  took  poa- 
Mssion  of  it  with  an  intention  of  acquiring  a  right 
of  ownership  in  if  Occupancy  is  sometimes  used 
In  the  sense  of  occupation  or  holding  possession ; 
but  this  dooa  not  appear  to  be  a  common  legal  uae 
of  the  term. 

To  constitute  occupancy,  there  must  be  a 
taking  of  a  thin^  corporeal,  belonging  to  no- 
body, with  an  intention  of  becoming  the 
owner  of  it.    Goke,  Litt.  416. 

A  right  hj  occupancy  attaches  in  the  finder 
of  lost  goods  unreclaimed  by  the  owner ;  in 
the  captor  of  beasts /era;  naiura^  so  long  as  he 
retains  possession,  2  Blackstone,  Comm.  403; 
the  owner  of  lands  by  accession,  and  the 
owner  of  soods  acquired  by  confusion. 

It  was  formerly  considered,  also,  that  the 
captor  of  goods  contraband  of  war  acquired 
a  right  by  occupancy ;  but  this  is  now  held 
otherwise,  such  ^ooas  being  now  held  to  be 
primarily  Tested  in  the  sovereign,  and  as  be- 
longing to  individual  captors  only,  to  the  ex- 
tent and  under  such  regulations  as  positive 
laws  may  prescribe.    2  Kent,  Gomm.  290. 

OCCUPANT,    OCCUPIER.     One  who 

has  the  actual  use  or  possession  of  a  thing. 

When  the  occupiers  of  a  house  are  entitled 
to  a  privilege  in  consequence  of  such  occupar 
tion,  as  to  pass  along  a  way,  to  enjoy  a  pew, 
and  the  like,  a  person  who  occupies  a  part  of 
such  house,  however  small,  is  entitled  to  some 
right,  and  cannot  be  deprived  of  it.  2  Barnew. 
k  Aid.  164;  1  Ghittv,  Pract  209,  210;  4 
Gomyns,  Dig.  64 ;  5  id,  199. 

OCCUPATION.  Use  or  tenure:  as,  the 
house  is  in  the  occupation  of  A  B.  A  trade, 
business,  or  mystery :  as,  the  occupation  of  a 
printer. 

A  putting  out  of  a  man's  freehold  in  time 
of  war.    Goke,  Litt.  s.  412. 

OCCUPAVIT  (Lat.).    In  Old  Praotlca. 

The  name  of  a  writ  which  lies  to  recover 
the  ix)ssession  of  lands  when  they  have  been 
taken  from  the  possession  of  the  owner  by 
occupation  (q.  v.  J. 

OCCUPIER.  One  who  is  in  the  enjoy- 
ment of  a  thing. 


He  may  be  the  occupier  by  virtue  of  a  law 
ful  contract,  either  express  or  implied,  or 
without  any  contract  The  occupier  is,  in 
general,  bound  to  make  the  necessary  repairs 
to  the  premises  he  occupies :  the  cleansing  and 
repairing  of  drains  and  sewers,  therefore,  is 
prirndfaeie  the  duty  of  him  vdio  occupies  the 
premises.    3  Q.  B.  449. 

OCHLOCRACT.  A  government  where 
the  authority  is  in  the  hands  of  the  multi- 
tude ;  the  abuse  of  a  democracy.  Yaum^ue, 
Diet  du  Langage  Politique. 

OCTAVE  ( Law  Lat  uIom),  In  Old  Eng- 
Uah  Praotlce.  The  eighth  day  inclusive 
after  a  feast.  3  Sharswood,  Blackst  Gomm. 
277. 

OCTO  TALES  (Lat  eight  such).  If, 
when  a  trial  at  bar  is  called  on,  the  number 
of  jurors  in  attendance  is  too  small,  the  trial 
must  be  adjourned,  and  a  decem  or  octo  tales 
awarded,  according  to  the  number  deficient : 
as,  at  common  law,  namely,  a  writ  to  the 
sheriff  to  summon  eight  more  such  men  as 
were  originally  summoned.  3  Sharswood, 
Blackst.  Gomm.  364. 

ODHAIiIi  RIOHT.  The  same  as  allo- 
dial 

OF  COURSE.  That  which  may  be  done 
in  the  course  of  legal  proceedings  without 
making  any  application  to  the  court;  that 
which  is  granted  bv  the  court,  without  further 
inquiry,  upon  its  being  asked :  as,  a  rule  to 
plead  is  a  matter  of  course. 

OFFENCE.    In  Ciiminal  Law.    The 

doing  that  which  a  penal  law  forbids  to  be 
done,  or  omitting  to  do  what  it  commands. 
In  this  sense,  it  is  nearly  synonymous  with 
crime.  In  a  more  confined  sense.  It  may  be 
considered  as  having  the  same  meaning  with 
misdemeanor;  but  it  differs  from  it  in  this, 
that  it  is  not  indictable,  but  nunishable  sum- 
marily by  the  forfeiture  of  a  penalty.  I 
Ghitty,  Pract  14. 

OFFER.     A  proposition  to  do  a  thing. 

^»  An  offer  oueht  to  contain  a  right,  if  ac- 
cepted, of  compelling  the  fulfilment  of  the 
contract ;  and  tnis  right,  when  not  expressed, 
is  always  implied. 

By  virtue  of  his  natural  liberty,  a  man  may 
change  his  will  at  any  time,  if  it  is  not  to  the 
injury  of  another :  he  may,  therefore,  revoke 
or  recall  his  offers  at  any  time  before  they 
have  been  accepted ;  and,  in  order  to  deprive 
him  of  this  rignt,  the  offer  must  have  been 
accepted  on  the  terms  in  which  it  was  made. 
10  Ves.  Gh.  438 ;  2  Garr.  &  P.  553. 

8*  Any  qualification  of,  or  departure  from, 
those  terms,  invalidates  the  offer,  unless  the 
same.be  agreed  to  by  the  party  who  made  iU 
4  Wheat  &5 ;  3  Johns.  N.  Y.  634 ;  7  id,  470 ; 
6  Wend.  N.  Y.  103. 

When  the  offer  has  been  made,  the  narty  is 
presumed  to  be  willing  to  enter  into  tne  con- 
tract for  the  time  limited,  and,  if  the  time  be 
not  fixed  by  the  offer,  then  until  it  be  ex« 
pressly  revoked  or  rendered  nu^atorr  bv  a 
contrary  presumption.     6  WendT  N.  x .  103 
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See  8  Serg.  &  R.  Penn.  243 ;  1  Pick.  Maas. 
278;  10  id.  326;  12  Johns.  N.  Y.  190;  9 
Port  Ala.  605;  1  Bell,  Gomm.  326,  5tb  ed.; 
Pothier,  Yente,  n.  32 ;  1  Bouvier,  Inst.  n.  577 
d  seq.  And  see  Accept ancb  of  Contracts  ; 
Assent;  Bid. 

OFFICB.  A  right  to  exercise  a  public 
fanction  or  employment,  and  to  take  the  fees 
and  emoluments  belonging  to  it.  Shelford, 
Mortm.  797 ;  Cruise,  Dig.  Index;  3  Serg.  k 
R.  Penn.  149. 

Judicial  offices  are  those  which  relate  to  the 
administration  of  justice,  and  which  must  be 
exercised  by  persons  of  sufficient  skill  and 
experience  m  the  duties  which  appertain  to 
them. 

Military  offices  are  such  as  are  held  by 
soldiers  and  sailors  for  military  purposes. 

MitUsierial  offices  are  those  which  give  the 
officer  no  power  to  judge  of  the  matter  to  be 
done,  and  require  him  to  obey  the  mandates 
of  a  superior.  7  Mass.  280.  See  5  Wend.  N. 
Y.  170 ;  10  id.  514 ;  8  Vt.  512 ;  1  111.  280.  It 
is  a  general  rule  that  a  judicial  office  cannot 
be  exercised  by  deputy,  while  a  ministerial 
may. 

Political  offices  are  such  as  are  not  con- 
nected immediately  with  the  administration 
of  justice  or  the  execution  of  the  mandates 
of  a  superior  officer :  the  offices  of  the  presi- 
dent of  the  United  States,  of  the  heads  of  de- 
partments, of  the  members  of  the  legislature, 
are  of  this  number. 

In  the  United  States,  the  tenure  of  office 
never  extends  beyond  good  behavior.  In 
England,  offices  are  public  or  private.  The 
former  affect  the  people  generally ;  the  latter 
are  such  as  concern  particular  districts  be- 
longing to  private  individuals.  In  the  United 
States,  all  offices,  according  to  the  above  defi- 
nition, are  public ;  but  in  another  sense  em- 
ployments of  a  private  nature  are  also  called 
offices:  for  example,  the  office  of  president  of 
a  bank,  the  office  of  director  of  a  corporation. 
For  the  incompatibility  of  office,  see  Incom- 
patibility; 4  Serg.  k  R.  Penn.  277 ;  4  Coke, 
Inst.  100 ;  Corny ns.  Dig.  b.  7.  And  see,  gene- 
rally, 3  Kent,  Uomm.  362 ;  Cruise,  Dig.  tit. 
25 ;  16  Yiner,  Abr.  101 ;  Ayliffe,  Parerg.  395 ; 
Pothier,  Trait6  des  Choses,  {  2 ;  17  Serg.  & 
R.  Penn.  219;  Mandamus;  Quo  Warranto. 

OFFICE-BOOK.  A  book  kept  in  a  pub- 
lic office,  not  appertaining  to  a  court,  auuior- 
ized  by  the  law  of  any  state. 

An  exemplification  of  any  such  office-book, 
when  authenticated  under  the  act  of  congress 
of  27tb  March,  1804,  is  to  have  such  faith 
and  credit  given  to  it  in  every  court  and  office 
within  the  united  States  as  such  exemplifi- 
cation has  by  law  or  usage  in  the  courts  or 
offices  of  the  state  from  whence  the  same 'has 
been  taken,    ^e  Forxiqn  Laws;   Foreign 

JCDOMBNT. 

OFFICE-COPT'.  A  transcript  of  a  re- 
cord or  proceeding  filed  in  an  office  established 
by  law,  certified  under  the  seal  of  the  proper 
officer. 

OFFICB  FOUND.    In  English  Law. 


When  an  inquisition  is  made  to  the  king's  use 
of  any  thing,  by  virtue  of  office  of  him  who 
inquires,  and  the  inquisition  is  found,  it  is 
said  to  be  office  found.  See  Inquest  of 
Office. 

OFFICER.  He  who  is  lawfully  invested 
with  an  office. 

Executive  officers  are  those  whose  duties  are 
mainly  to  cause  the  laws  to  be  executed. 

For  example,  the  president  of  the  United  StAtes 
of  America,  and  the  several  governors  of  the  dilTer- 
ent  states,  are  executive  officers.  Their  duties  are 
pointed  out  in  the  national  constitution  and  in  the 
constitutions  of  the  several  states. 

Legislative  officers  are  those  whose  duties 
relate  mainly  to  the  enactment  of  laws,  such 
as  members  of  congress  and  of  the  several 
state  legislatures. 

These  officers  are  confined  in  their  duties,  by  the 
constitution,  generally  to  make  laws ;  though  some- 
times, in  cases  of  impeachment,  one  of  the  houses 
of  the  legislature  exercises  judicial  functions  some- 
what similar  to  those  of  a  grand  jury,  by  present- 
ing to  the  other  articles  of  impeachment,  and  the 
other  house  acts  as  a  court  in  trying  such  impeach- 
ments. The  legislatures  have,  besides,  the  power 
to  inquire  into  the  conduct  of  their  members,  judge 
of  their  elections,  and  the  like. 

Judicial  officers  are  those  whose  duties  are 
to  decide  controversies  between  individuals, 
and  accusations  made  in  the  name  of  the  pub- 
lic against  persons  charged  with  a  violation 
of  the  law. 

Ministerial  officers  are  those  whose  duty  it 
is  to  execute  the  mandates,  lavrfully  issued* 
of  their  superiors. 

Military  officers  are  those  who  have  com* 
mand  in  the  army ;  and 

Naval  officers  are  those  who  are  in  com- 
mand in  the  navy. 

Officers  are  also  divided  into  pnblio  officers  and 
those  who  are  not  public.  Some  officers  may  bear 
both  characters :  for  example,  a  clergyman  is  a  pub- 
lic officer  when  he  acts  in  the  performance  of  such 
a  public  duty  as  the  marriage  of  two  individuals,  4 
Conn.  200 ;  and  he  is  merely  a  private  person  when 
he  acts  in  his  more  ordinary  calling  of  teaching  his 
congregation.    See  4  Conn.  134;  18  Me.  156. 

Officers  are  required  to  exercise  the  func- 
tions which  belong  to  their  respective  offices. 
The  neglect  to  do  so  may,  in  some  cases,  sub- 
ject the  offender  to  an  indictment,  1  Yeates, 
Penn.  519 ;  and  in  others  he  will  be  liable 
to  the  party  injured.     1  Yeates,  Penn.  506. 

OFFICIAL.     In  Old  ClvU  Law.     The 

person  who  was  the  minister  of,  or  attendant 
upon,  a  magistrate. 

In  Canon  La^sr.  The  person  tp  whom  the 
bishop  generally  commits  the  charge  of  his 
spiritual  {urisdiction  bears  this  name.  Wood, 
Inst.  30,  505  ;  Merlin,  Rupert. 

OFFICINA  JUSTITLS.  The  workshop 
or  office  of  justice.  In  XSnglish  La^r.  The 
chancery  is  so  called,  because  a'l  writs  issue 
from  it,  under  the  great  seal,  returnable  into 
the  courts  of  common  law.    See  Chaxcirt. 

OHIO.  One  of  the  new  states  of  the 
American  Union. 

2.  Massaehusetts,  Conneetioat,  and  Virginia 
claimed,  under  their  respective  charters,  the  terri- 
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tory  lying  north weet  of  the  river  Ohio.  At  the 
■olicitation  of  the  oontinentAl  oongressi  these 
elftims  were,  soon  after  the  close  of  the  war  of 
independence,  ceded  to  the  United  States.  Vir- 
ginia, however,  reserved  the  ownership  of  the  soil 
of  three  million  seven  hundred  thousand  acres 
between  the  Scioto  and  the  Little  Miami  rivers,  for 
military  bounties  to  the  soldiers  of  her  line  who 
had  served  in  the  revolutionary  war;  and  Con- 
necticut reserved  three  million  six  hundred  and 
Bizty-siz  thousand  aeres  in  northern  Ohio,  now 
usually  called  "  the  Western  Reserve."  The  history 
of  these  reservations,  and  of  the  several  "pur- 
chases" under  which  land-titles  have  been  acquired 
in  various  parts  of  the  state,  will  be  found  in 
Albachi's  Annals  of  the  West ;  in  the  Preliminary 
Sketch  of  the  History  of  Ohio,  in  the  first  volume 
of  Chase's  Statutes  of  Ohio ;  and  in  Swan's  Land 
Laws  of  Ohio.  The  conflicting  titles  of  the  states 
having  been  extinguished,  congress,  on  July  13, 
1787,  pasFcd  the  celebrated  ordinance  for  the  govern- 
ment of  the  territory  northwest  of  the  river  Ohio. 
1  Curwen's  Revised  Statutes  of  Ohio,  86.  It  pro- 
vided for  the  equal  distribution  of  the  estates  of 
intestates  among  their  children,  gave  the  widow 
dower  as  at  common  law,  regulated  the  execution 
of  wills  and  deeds,  secured  perfect  religious  tolera- 
tion, the  right  of  trial  by  jury,  judicial  proceedings 
according  to  the  course  of  the  common  law,  the  bene- 
fits of  the  writof  habeas  corpus,  security  against  cruel 
and  unusual  punishments,  the  right  of  reasonable 
,  bail,  the  inviolability  of  contracts  and  of  private 
property,  and  declared  that "  there  shall  be  neithei^ 
slavery  nor  involuntary  servitude  in  the  said  terri- 
tory, otherwise  than  in  the  punishment  of  crimes 
whereof  the  party  shall  have  been  duly  convicted." 

3.  These  provisions  have  been,  in  substance, 
Incorporated  into  the  constitution  and  laws  of  Ohio, 
as  well  as  of  the  other  states  which  have  since  been 
formed  within  **  the  territory."  The  legal  effect  of 
the  ordinance  has  been  much  discussed,  and  the 
supreme  court  of  Ohio  and  the  circuit  court  of  the 
United  States  for  the  seventh  circuit,  on  the  one 
hand,  and  the  supreme  court  of  the  United  States, 
on  the  other,  have  arrived  at  directly  opposite  con- 
clusions in  respeet  to  it.  By  the  former  it  was 
oonsidered  a  compact  not  incompatible  with  state 
sovereignty,  and  as  binding  on  the  state  of  Ohio  as 
her  own  constitution ;  while  the  latter  treated  it  as 
a  mere  temporary  statute,  which  was  abrogated  by 
the  adoption  of  the  constitution  of  the  United 
SUtes.  5  Ohio,  410;  7  id,  416;  17  id.  425;  1  Mo- 
Lean,  336;  Zid.  226;  3  How.  212,  689;  10  id.  82: 
8.  c,  8  Western  Law  Jour.  282. 

On  the  30th  of  October,  1802,  congress  passed  an 
act  making  provision  for  the  formation  of  a  state 
constitution,  under  which,  in  1803,  Ohio  was  ad- 
mitted into  the  Union,  under  the  name  of  "  the 
State  of  Ohio."  This  constitution  was  never  sub- 
mitted to  a  vote  of  the  people.  It  continued  to  be 
the  organic  law  of  Ohio  until  September  1,  1851, 
when  it  was  abrogated  by  the  adoption  of  the 
present  constitution. 

4.  The  bill  of  rights  which  forms  a  part  of  this 
constitution  contains  the  provisions  common  to 
such  instrumints  in  the  constitutions  of  the  differ- 
ent states.  Such  are  the  prohibitions  against  any 
laws  impairing  the  right  of  peaceably  assembling 
to  consult  for  the  common  good,  to  bear  arms,  to 
have  a  trial  by  jury,  to  worship  according  to  the 
dictates  of  one's  own  conscience,  to  have  the  benefit 
of  the  writ  of  hab^tu  eorptUf  to  be  allowed  reason- 
able bail,  to  be  exempt  from  excessive  fines  and 
cruel  and  unusual  punishments,  not  to  be  held  to 
answer  for  a  capital  or  otherwise  infamous  crime 
unless  on  presentment  or  indictment  of  a  grand 
Jury,  to  have  a  copy  of  the  indictment,  the  aid  of 
9ounsel,  eompulsory  process  for  witnesses,  a  speedy 
and  public  trial,  to  be  privileged  from  testifying 


against  one's  self  or  to  be  twice  put  in  jeopardy 
for  the  same  offence.  Provision  is  also  made  against 
the  existence  of  slavery,  against  transporting  of* 
fenders  out  of  the  state,  against  imprisonment  for 
debt  unless  in  cases  of  fraud,  against  granting 
hereditary  honor?,  against  quartering  soldiers  in 
private  houses,  for  the  security  of  persons  from 
unreasonable  arrest  ur  searches,  and  for  the  freedom 
of  speech  and  the  press. 

Every  while  male  citizen  of  the  United  States, 
twenty-one  years  of  age,  who  has  resided  in  the 
state  one  year,  and  in  the  county,  township,  or 
ward  such  period  as  may  be  fixed  by  law,  next  pre- 
ceding election,  is  entitled  to  vote. 

The  Legi»lativ§  Power. 

This  is  lodged  in  a  General  Assembly,  consisting 
of  a  Senate  and  House  of  Representatives. 

5.  The  Senate  is  composed  of  thirty- five  mem- 
bers, elected  biennially,  one  in  each  of  the  senatorial 
districts  into  which  the  state  is  divided,  for  the 
term  of  two  years.  Senators  must  have  resided  in 
their  respective  districts  one  year  next  before  elec- 
tion, unless  absent  on  business  of  the  state  or  the 
United  States. 

The  IIov$e  of  Repretentativet  is  composed  of  one 
hundred  members,  elected  biennially,  one  in  each 
of  the  representative  districts  of  the  state,  for  the 
term  of  two  years,  by  the  voters  of  the  district  A 
representative  must  have  resided  one  year  next 
preceding  the  election  in  the  county  or  district  for 
which  he  is  elected.  No  person  can  be  elected  to 
either  house  who  holds  oflSce  under  the  United 
States  or  an  office  of  profit  under  the  state.  Pro- 
vision is  made  for  re-districting  the  state  every  ten 
years  from  1851,  by  dividing  and  combining  the 
existing  districts,  and  affording  additional  repre- 
sentatives during  a  part  of  the  decennial  period  to 
those  districts  which  have  a  surplus  population 
over  the  ratio.  The  assembly  cannot  grant  special 
charters  to  corporations,  but  may  provide  for  their 
creation  by  general  laws.  No  association  with 
banking  powers  can  be  authorized  until  the  act 
creating  it  has  been  submitted  to  the  people  and 
approved  by  a  majority  voting  at  that  election.  A 
debt  cannot  be  contracted  for  purposes  of  internal 
improvement.  Cities  and  incorporated  villages  are 
corporations  under  general  laws.  The  general 
assembly  may  not  pass  retroactive  laws,  but  may 
authorize  courts  to  carry  into  effect,  upon  such 
terms  as  may  be  just  and  equitable,  the  manifest 
intention  of  parties  and  officers,  by  curing  omis- 
sions, defects,  and  errors  in  instruments  and  pro- 
ceedings arising  out  of  their  want  of  conformity 
with  the  laws  of  the  state. 

The  Bxeeuttpe  Departmeni. 

6.  The  Oovemor  is  elected  biennially,  for  th% 
term  of  two  years  from  the  second  Monday  of 
January  next  following  his  election,  and  until  his 
successor  is  qualified.  He  may  require  information, 
in  writing,  from  the  officers  in  the  executive  depart- 
ment, upon  any  subject  relating  to  the  duties  of 
their  respective  offices,  and  shall  see  that  the  laws 
are  faithfully  executed;  may,  on  extraordinary 
occasions,  convene  the  general  assembly  by  procla- 
mation ;  in  case  of  disagreement  between  the  two 
houses  in  respeet  to  the  time  of  adjournment,  has 
power  to  a4joum  the  general  assembly  to  such  time 
as  he  may  think  proper,  but  not  beyond  the  regular 
meetings  thereof;  is  'commander-in-chief  of  the 
military  »nd  naval  forces  of  the* state,  except  when 
they  shall  be  ealled  into  the  service  of  the  United 
States ;  and  has  power,  after  eonvietion,  to  grant 
reprieves,  commutations,  and  pardons  for  all  crimes 
and  offences,  except  treason  and  cases  of  impeach- 
ment, upon  such  conditions  as  he  may  Uiink 
proper,  subject,  however,  to  such  regulations,  ae 
to  the  manner  of  applying  for  pardons,  as  may  be 
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praieribed  by  law.  Upon  eonvietion  for  treason, 
he  may  saspeii^  the  execution  of  the  sentenoe, 
and  report  the  case  to  the  general  assembly  at  its 
next  meeting,  when  the  general  assembly  shall 
either  pardon,  commute  the  sentence,  direct  its 
execution,  or  grant  a  further  reprieve.  He  mast 
oommanioate  to  the  general  assembly, at  erery  regu- 
lar session,  each  case  of  reprieve,  commutation,  or 
pardun  granted,  stating  the  name  and  crime  of  the 
convict,  the  sentence,, its  date,  and  the  date  of  the 
eommutatioU)  pardon,  or  reprieve,  with  his  reasons 
therefur. 

He  has  no  veto  power  upon  the  acts  of  the  legis- 
lature, and  his  power  of  appointment  is  extremely 
limited. 

The  Lieutenant' Governor  is  elected  at  the  same 
time,  and  for  the  same  term  of  office  as  the  gov- 
ernor. 

In  case  of  the  death,  impeachment,  resignation, 
removal,  or  other  disability  of  the  governor,  the 
powers  and  duties  of  the  office,  for  the  residue  of 
the  term,  or  until  he  is  acquitted  or  the  disability 
be  removed,  devolve  upon  the  lieutenant-gov- 
ernor. 

He  is  president  of  the  senate  ex  ojffieio,  but  pos- 
sesses only  a  casting  vote. 

A  Secretary  of  SiatCf  a  Treaeurer,  and  an  Attorney- 
General  are  also  elected  at  the  same  time,  for  the 
same  term. 

An  Auditor  is  eleeted  once  in  four  years.  If 
any  of  these  offices  become  vacant,  the  governor 
appoints  incumbents  to  serve  till  the  next  general 
eleetion,  after  thirty  days  occurs,  when  a  successor 
is  elected  for  a  full  term. 

7*ke  Judicial  Power. 

7.  The  Supreme  Court  consists  of  five  judges, 
elected  by  the  people  for  five  years.  The  judges 
are  so  classified  tnat  one  goes  out  of  office  each 
year.  It  has  original  jurisdiction  over  writs  of 
quo  warranto,  mandamus,  habeas  corpus,  and  pro- 
eedendo,  and  a  large  appellate  jurisdiction  by  writs 
of  error  from  inferior  courts.  It  may  issue  writs 
of  error  and  certiorari  in  any  criminal  case,  and 
■npersedeas  in  any  case,  and  all  writs,  not  provided 
for,  which  are  necessary  to  enforce  the  administra- 
tion of  justice.  Writs  of  error,  certiorari,  habeas 
eorpns,  and  supersedeas  may  be  issued  by  the  judge 
in  vacati'jn. 

The  Dietriet  Court  is  composed  of  one  judge  of 
the  supreme  court  and  the  judges  of  the  common- 
pleas  court  for  the  district  in  which  the  court  is 
held.  One  session  at  least  of  this  court  is  to  be 
held  annually  in  each  county,  or  at  least  three  ses- 
sions annually  in  three  places  in  the  district.  It 
has  like  original  and  appellate  jurisdiction  with  the 
sapreme  court  upon  writ  of  error  granted  by  the 
•npreme  court,  or  some  judge  thereof  in  vacation. 

The  Cvurt  of  Common  Pteae  is  eomposed  of  three 
jndges,  elected  by  the  people  in  each  of  the  nine 
districts  into  which  the  state  is  divided,  for  the 
term  of  five  years.  Each  of  these  nine  districts  is 
divided  into  three  parts,  following  county-lines, 
and  as  nearly  equal  as  possible;  and  in  each  of 
these  sub-districts  one  judge  is  elected.  Courts  of 
common  pleas  are  to  be  held  by  one  or  more  of 
these  jndges;  and  more  than  one  common-pleas 
oonrt  may  be  held  in  the  district  at  the  same  time. 
This  court  has  original  jurisdiction  of  all  civil 
eansifS  where  the  matter  in  controversy  exceeds 
one  hundred  dollars,  and  a  service,  personal  or  by 
attaehment  of  prope/ty,  can  be  made  in  the  county 
or  where  the  property  in  question  is  situated  in  the 
county.  This  court  has  also  almost  exclusively 
the  eriminal  jurisdiction,  with  the  exception  of 
a  petty  jurisdiction  exersised  in  some  instances  by 
local  police  courts.  It  has  a  supervisory  jurisdic- 
tion in  eases  of  distribution  of  decedents'  property 
oj  the  probate  courts.  Acts  1857,  p.  202.  It  may 
•ffsctnate  the  intentions  of  parties,  by  enring  defeot- 
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ive  instruments.  Acts  1859,  p.  40.  It  exeroiaei 
appellate  jurisdietion  also  of  cases  brought  from 
justices  of  the  peace  and  all  other  inferior  judicial 
tribunals.  A  writ  of  error  lies  from  this  court  to 
the  district  court. 

8.  A  Probate  Court  is  held  in  each  county  by  a 
probate^judge,  elected  for  three  years  by  the  people 
of  the  county.  This  court  has  jutisdiution  in  pro- 
bate  and  testamentary  matters,  the  appointment 
of  administrators  and  guardians,  tho  settlement 
of  the  accounts  of  executors,  administrators,  and 
guardians,  and  sucl^  jurisdiction  in  habeas  corpus, 
the  issuing  of  marriage  licenses,  and  for  the  sale 
of  land  by  executors,  administrators,  and  guard- 
ians,  and  such  other  jurisdiction,  in  any  county 
or  counties,  as  may  be  provided  by  law. 

A  very  extensive  jurisdiction  is  now  exercised 
over  the  administration  of  trusts  upon  asitignments 
made  by  failing  debtors  for  the  benefit  of  their 
creditors,  and  over  judgment  debtors  who  are 
aoeuse<i  of  secreting  their  effects. 

Superior  courts  have  been  established,  under  an« 
thority  of  the  constitution,  in  Cincinnati,  Colum- 
bus, Dayton,  and  Cleveland,  whose  jurisdiction  in 
civil  canoes  is  concurrent  with  the  courts  of  com- 
mon pleas  within  their  respective  territorial  limits. 
Their  decisions  are  supervised  by  the  supremo 
court,  by  writ  of  error  allowed  by  that  courts  or  by 
one  of  its  judges  in  vacation. 

Juriepmdenee. 

The  common  law  of  England  is  the  basis  of  the 
civil  law  of  this  state,  modified  by  the  judicial 
rejection  of  that  part  which  is  **  inapplicable  to  the 
condition  of  the  people  of  Ohio."  The  body  of  the 
general  laws  is  contained  in  Chai>e's  Statutes  of 
Ohio  from  1787  to  1833,  three  volumes,  and  in 
Curwen's  Revised  Statutes  from  1833  to  1861,  four 
volumes.  No  attempt  has  ever  been  made  to  ar- 
range or  classify  the  great  mass  of  local  legislation, 
including  the  charters  of  banks,  turnpikes,  rail- 
roads, and  manufacturing  eompanies,  the  bound- 
aries of  counties,  sales  of  school  lands,  acts  for 
the  relief  of  private  persons,  and  others  of  a  kin- 
dred nature ;  and  complete  editions  of  these  latter 
laws  have  now  become  very  rare.  A  compendium 
of  the  laws  in  force  has  been  published  (1860)  by 
Messrs.  Swan  k  Critch field,  which,  with  Curwen's 
Revised  Statutes,  now  constitute  the  ordinary 
works  of  reference  in  Ohio  upon  questions  involving 
the  present  state  of  legislntion. 

The  criminal  law  of  the  state  is  wholly  statutory, 
and  there  are  no  offences  recognized  as  common- 
law  offences.  The  formal  distinction  between 
actions  at  law  and  in  equity  is  abolished.  Actions 
are  brought  by  a  petition  stating  the  facts  of  the 
case. 

OLD  NATURA  BREVIUM.  The  title 
of  an  old  English  book,  so  called  to  distinguish 
it  from  Fitifiherbert's  work  entitled  Natura 
Brevium.  It  contains  the  writs  most  in  use 
in  the  reign  of  £dward  III.,  together  with 
a  short  comment  on  the  application  and  pro- 
perties of  each  of  them. 

OLD  TENURIS8.  The  title  of  a  small 
tract,  which,  as  its  title  denotes,  contains  an 
account  of  the  various  tenures  by  which  land 
was  holden  in  the  rei|;n  of  Edward  III.  This 
tract  was  published  in  1719,  with  notes  and 
additions,  with  the  eleventh  edition  of  the 
First  Institutes,  and  reprinted  in  8vo,  in 
1764,  by  Serjeant  Hawkins,  in  a  Selection  of 
Coke's  Law  Tracts. 

OLERON,  LAWS  OF.  A  maritime 
code  promulgated  by  Eleanor,  duchess  of 
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Guicnne,  mother  of  Richard  I.,  at  the  isle 
of  Oleron, — whence  their  name.  They  were 
modified  and  enacted  in  £ngland  under  Rich- 
ard I.,  and  again  promulgated  under  Ilenrj 
III.  and  Edward  III.,  and  are  constantly 
quoted  in  proceedings  before  the  admiralty 
courts,  as  are  also  the  Rhodian  Laws.  Coke, 
Litt.  2.    See  Code,  i  25. 

OLIQARCHT  ( Gr.  bhyoc  and  apxn-  The 
government  of  a  few).  A  name  ^iven  to 
designate  the  power  whicn  a  few  citizens  of 
a  state  have  usurped,  which  ought  by  the 
constitution  to  reside  in  the  people.  Among 
the  Romans,  the  government  degenerated 
several  times  into  an  oligarchy, — ^for  example, 
under  the  decemvirs,  when  they  became  the 
only  magistrates  in  the  commonwealth. 

OLOGRAPH.  A  term  which  signifies 
that  an  instrument  is  wholly  written  by  the 
party.  See  La.  Civ.  Code,  art.  1581 ;  Code 
Civ.  970 ;  5  Toullier,  n.  357 ;  1  Stu.  Low.  C. 
327  ;  2  Bouvier.  Inst.  n.  2139.  And  see  Tes- 
tament; Will. 

OMISSION.  The  neglect  to  perform 
what  the  law  requires. 

When  a  public  law  enjoins  on  certain 
officers  duties  to  be  performed  by  them  for 
the  public,  and  they  omit  to  perform  them, 
they  may  be  indicted :  for  example,  super- 
visors of  the  highways  are  required  to  repair 
the  public  roads:  the  neglect  to  do  so  will 
render  them  liable  to  be  indicted. 

When  a  nuisance  arises  in  consequence  of 
an  omission,  it  cannot  bo  abated,  if  it  be  a 
private  nuisance,  without  giving  notice,  when 
such  notice  can  be  given.  See  Con  mission  ; 
Nuisance. 

OMNIA  PERFORMAVIT  (Lat.  he  has 
done  all).  In  Pleading.  A  goo4  plea  in 
bar  where  all  the  covenants  are  in  the  affirm- 
ative.    1  Me.  189. 

OMNIUM  (Lat.).  In  Mercantile  Law. 
A  term  used  to  express  the  aggregate  value  of 
the  difi*erent  stocks  in  which  a  loan  is  usuallv 
funded.     2  Esp.  361  ;  7  Term,  030. 

ON  ACCOUNT  OF  VTHOM  IT  MA7 
CONCERN,  FOR  WHOM  IT  MA7 
CONCERN.  A  clause  in  policies  of  insu- 
rance, under  whi.oh  all  are  insured  who  have 
an  insurable  interest  at  the  time  of  effecting 
the  insurance  and  who  were  then  contem- 
plated by  the  party  effecting  the  insurance. 
2  Parsons,  Marit.  Law,  30. 

ONCB  IN  JEOPARD7.  Once  in 
danger,  i.e.  of  the  penalties  of  the  law,  in  life 
or  limb.  It  is  a  principle  of  the  common 
law  that  no  man  snail  be  put  twice  in  jeo- 
pardy of  life  or  limb.  This  is  made  a  part 
of  the  constitution  of  the  United  States.  But 
whether,  under  this  clause,  the  unnecessary 
discharge  of  jury  without  the  consent  of  the 
prisoner  or  his  counsel  can  be  pleaded  in  bar 
18  doubtful.  That  it  may  be,  see  6  Serg.  & 
R.  Penn.  577 ;  1  Ilayw.  No.  C.  241 ;  10  Yerg. 
Tenn.  532;  16  Ala.  188;  that  it  is  not,  see 
2  Sumn.  C.  C.  42 ;  9  Mass.  194 ;  2  Pick.  Mass. 
621 ;  18  Johns.  N.  Y.  187 ;  I  Miss.  134 ;  2 


Gall.  C.  C.  364;  2  McLean,  C.  C.  114.  See, 
in  general,  17  Penn.  St.  4£6;  1  Swan, 
Tenn.  14,  34;  35  Me.  S25;  5  Rich.  So.  C. 
219  ;  14  Ga.  8;  23  Miss.  G2 ;  24  tci.  54;  27 
Me.  ^66;  32  td.  530;  7  Gratt.  Va.  598;  9 
Ilumphr.  Tenn.  677  ;  1 1  id.  599  :  1  Iowa,  392 ; 
12  Mete.  Mass.  387  ;  6  Ark.  187  ;  Autukfoisi 
Acquit;  Jeopardy. 

ONERARI  NON  (Lat.  ought  not  to  be 
burdened).  In  Pleading.  The  name  r.f  a 
plea  by  which  the  defendant  says  that  he 
ought  not  to  be  charged.  It  is  used  in  an 
action  of  debt.     1  Saund.  290,  n.  a. 

ONERIS  FERENDI  (Lat.  of  bearing  a 
burden).  In  Civil  Law.  The  name  of  a 
servitude  by  which  the  wall  or  pilltir  of  one 
house  is  bound  to  sustain  the  weight  of  the 
buildings  of  the  neighbor. 

The  owner  of  the  servient  building  is  bound 
to  repair  and  keep  it  sufficiently  strong  for 
the  weight  it  has  to  bear.  Dig.  8.  2. 13 ;  2 
Bouvier,  Inst.  n.  1027. 

ONEROUS  CAUSE.  In  Civil  Law. 
A  valuable  consideration. 

ONEROUS  CONTRACT.  In  CiirU 
Law.  One  made  for  a  consideration  given 
or  promised,  however  small.  La.  Civ.  Code, 
art.  1767. 

ONEROUS  DEED.  In  Scotch  Law. 
A  deed  given  for  valualile  consideration. 
Bell,  Diet. ;  Consideration. 

ONEROUS  QIFT.  The  gift  of  a  thing 
subject  to  certain  charges  imposed  by  the 
giver  on  the  donee.     Pouiier,  Obi. 

ONOMASTIC  A  term  applied  to  a 
signature  which  is  in  a  different  handwriting 
from  the  body  of  the  instrument.  2  Bcntham, 
Jud.  Ev.  4G0,  461. 

ONUS  PROBANDI  (Lat.).  In  Evi- 
dence.    The  burden  of  proof. 

/!•  It  is  a  general  rule  that  the  porty  who 
alleges  the  affirmative  of  any  prop<:sition 
shall  prove  it.  It  is  also  a  general  rule  that 
the  otitis  probanda  lies  upon  the  party  who 
seeks  to  support  his  case  by  a  particular  fact 
of  which  he  is  supposed  to  be  cognizant:  for 
example,  M-hen  to  a  plea  of  infnncy  the 
plaintiff  replies  a  promise  after  the  defendant 
nad  attained  his  age,  it  is  sufficient  for  the 
plaintiff  to  prove  the  promise,  and  it  lies  on 
the  defendant  to  show  that  he  was  not  of  age 
at  the  time.  1  Term,  G48.  But  where  the 
negative  involves  a  criminal  omission  by  the 
party,  and,  consequently,  where  the  law,  by 
virtue  of  the  general  principle,  presumes  his 
innocence,  the  affirmative  of  the  fact  is  also 
presumed.  See  11  Johns.  N.  Y.  613;  19  id, 
345  ;  9  Mart.  La.  48 ;   3  Mart.  La.  n.  s.  576. 

8«  In  general,  wherever  the  law  presumes 
the  affirmative,  it  lies  on  the  party  wno  denies 
the  fact  to  prove  the  negative:  as  when  the 
law  raises  a  presumption  as  to  the  continu- 
ance of  life,  the  legitimacy  of  children  bom 
in  wedlock,  or  the  satisfaction  of  a  debt.  See, 
generally,  1  PhiJlipps,  £v.  15G ;  1  Starkie, 
Ev.  37G ;  Roscoe,  Civ.  Ev.  51 ;  Koscoe,  Grim. 
Ev.  55 ;  Buller,  Nisi  P.  298 ;  2  Gall.  C.  C. 
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485 ;  1  M'Cord,  Sj.  C.  573 ;  12  Viner,  Abr. 
201 ;  4  Bouvier,  Inst.  n.  4411. 

The  party  on  whom  the  onus  probandi  lies 
is  entitled  to  begin,  notwithstanding  the 
technical  form  of  the  proceedings.  1  Starfcie, 
Ev.  584;  3  Bouvier,  Inst.  n.  3043.  See 
Burden  of  Proof. 

OPBN.  To  begin.  He  begins  or  opens 
who  has  the  affirmative  of  an  issue.  1  Green- 
leaf,  Ev.  }  74. 

To  o|jen  a  oaee  is  tx>  make  a  statement  of  the 
pleadings  in  a  caso,  which  is  called  the  opening. 
This  should  he  concise,  very  distinct,  and  perspicu- 
ous. Its  use  is  to  enable  the  judge  and  Jurj  to 
direct  their  attention  to  the  real  merits  of  the  case 
and  the  points  in  issue.     1  Stark.  439;  2  id.  317. 

To  vacate ;  to  relieve  a  party  who  has  an 
equitable  right  to  such  relief  against  a  pro- 
ceeding which  is  to  him  a  formal  or  legal 
bar ;  to  allow  a  re-discussion  on  the  merits. 

For  example,  to  open  a  rule  of  court,  2  Chitty, 
Bail,  266 ;  5  Taunt.  628 ;  1  Mann.  A  G.  555 ;  7  Ad.  A 
R.  619.  Te  open  a  judgment  or  default  4'R.  I. 
S24;  1  AVisc.  631.  See  Oprni.no  A  Judghrvt.  To 
open  a  marriage  settlement  or  an  estate-tail ;  i.e.  to 
allow  a  new  settlement  of  the  estate.  To  open 
biddings;  i.e,  to  allow  a  re-i-ale.  See  Opening 
Biddings.     To  open  contract.     44  Me.  206. 

OPEN  ACCOUNT.  A  running  or  un- 
settled account. 

OPEN  A  CREDIT.  To  accept  or  pay 
the  draft  of  a  correspondent  who  has  not 
furnished  funds.  Pardessus,  n.  296. 
I  OPEN  COURT.  A  court  formally 
opened  and  engaged  in  the  transaction  of  all 
judicial  functions. 

A  court  to  which  all  persons  have  free 
access  as  spectators  while  they  conduct  them- 
eelves  in  an  orderly  manner. 

The  term  is  used  in  the  first  sense  as  dif  tinguish- 
ing  a  court  frr)m  a  judge  sitting  in  chambers  or  in- 
formally for  the  tninsaction  of  such  matters  as  may 
be  thus  transacted.     See  Chambcrs  ;  Coort. 

In  the  se<'ond  sense,  all  courts  in  tne  United 
States  are  open;  but  in  England,  formerly,  while 
the  parties  and  probably  their  witnesses  were  ad- 
mitted freely  in  the  courts,  all  other  persons  were 
required  to  pay  in  order  to  obtain  admittance. 
*  6UL  13  Edw.  I.  CO.  42,  44;  Barr.  on  the  Stat.  126, 
127.     See  Prin.  of  Pen.  Law,  166. 

^  OPEN  POLICY.  An  open  policy  is  one 
in  which  the  amount  of  the  interest  of  the 
insured  is  not  fixed  by  the  policy,  and  is  to 
be  a.scertained  in  case  of  loss.     See  Policy. 

OPENING.  In  American  Praotioe. 
The  beginning.  The  commencement.  The 
first^dress  of  the  counsel. 

The  opening  is  made  immediately  upon  the 
.impanelling  of  the  jury:  it  embraces  the 
reading  of  such  of  the  pleadings  as  may  be 
necessary,  and  a  brief  outline  of  the  case  fis 
the  party  expects  to  prove  it,  where  there  is  a 
trial,  or  of  the  argument,  where  it  is  ad- 
dressed to  the  court. 

In  Engllah  Praotioe.  The  address  made 
immediately  after  the  evidence  is  closed. 
Such  address  usually  states-^/fr*^,  the  full 
extent  of  the  plaintiff's  claims,  and  the  cir- 
cumstances under  which  they  are  made,  to 
pbow  that  they  are  just  and  reasonable ; 
m:ondy  at  leaat  an  outline  of  the  evidence  by 


which  those  claimS  are  to  be  established; 
third,  the  legal  grounds  and  authorities  in 
favor  of  the  claim  or  of  the  proposed  evi- 
dence ;  fourth,  an  anticipation  of  the  ex- 
pected defence,  and  statement  of  the  grounds 
on  which  it  is  futile,  either  in  law  or  justice, 
and  the  reasons  why  it  ough't  to  fail.  But 
the  court  will  sometimes  restrict  counsel  frooi 
an  anticipation  of  the  defence.  3  Chitty 
Pract.  881 ;  3  Bouvier,  Inst.  n.  3044  et  seq, 

OPENING  BIDDINGS.  Ordering 
a  re-sale.  When  estates  are  sold  under 
decree  of  equity  to  the  highest  bidder,  the 
court  will,  on  notice  of  an  oner  of  a  sufficient 
advance  on  the  price  obtained,  open  the  bid" 
dings,  i.e,  order  a  re-sale.  But  this  will  not 
generally  be  done  after  the  confirmation  of 
the  certificate  of  the  highest  bidder.  So,  by 
analogy,  a  re-sale  has  been  ordered  of  an  es- 
tate sold  under  bankruptcy.  Sugden,  Vend. 
90 ;  22  Barb.  N.  Y.  1G7  ;  8  Md.  322 ;  9  id.  228 ; 
13  Gratt,  Va.  039 ;  4  Wise.  242 ;  31  Miss.  514. 

OPENING     A     JUDGMENT.         In 

Practice.  An  act  of  the  court  by  which  a 
judgment  is  so  far  annulled  that  it  cannot 
be  executed,  although  it  still  retains  some 
qualities  of  a  judgment:  as,  for  example, 
its  binding  operation  or  lien  upon  the  real 
estate  of  the  defendant. 

The  opening  of  the  judgment  takes  place 
when  some  person  having  an  interest  makes 
affidavit  to  facts  which,  if  true,  would  render 
the  execution  of  such  judgment  inequitable. 
The  judgment  is  opened  so  as  to  be  in  effect 
an  award  of  a  collateral  issue  to  try  the  facts 
alleged  in  the  affidavit.  6  Watts  &  S.  Penn. 
493,  494. 

OPENING  OF  A  POLIC7  OF  IN- 
SURANCE. The  question  has  been  made 
whether,  and  in  what  cases,  if  any,  the 
valuation  in  a  valued  policy  sholl  be  opened. 
The  valuation,  being  a  part  of  the  agreemeni 
of  the  parties,  is  not  to  be  set  aside  as  between 
them  in  any  case.  The  question  is,  how  shall 
it  be  treated  where  only  a  part  of  the  subject 
insured  and  valued  is  put  at  a  risk,  and  also 
in  the  settlement  of  a  particular  average? 
and  the  answer  is  the  same  in  both  cases : 
viz.,  when  the  proportion  or  rate  per  centum 
put  at  risk  or  lost  is  ascertained,  the  agreed 
valuation  of  the  whole  is  to  be  applied  to  the 
part  put  at  risk  or  the  proportion  lost,  pro 
rata.    2  Phillips.  Ins.  1203. 

OPERATI9N  OP  LAW.  A  term 
applied  to  indicate  the  manner  in  which  a 
party  acquires  rights  without  any  act  of  his 
own :  as,  the  right  to  an  estate  of  one  who 
diee  intestate  is  cast  upon  the  heir  at  law, 
by  operation  of  law ;  wnen  a  lessee  for  life 
enfeoffs  him  in  reversion,  or  when  the  lessee 
and  lessor  join  in  a  feoffment,  or  when  a  lessee 
for  life  or  years  accepts  a  new  lease  or  demise 
from  the  lessor,  there  is  a  surrender  of  the 
first  lease  by  operation  of  law.  5  Barnew.  & 
C.  269 ;  9  ti.  £98 ;  2  Barnew.  &  Ad.  119 ;  5 
Taunt.  518.     See  Descent  ;  Purchase. 

OPERATIVE.  A  workman;  one  eio- 
ployed  to  perform  labor  for  another. 
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S*  This  word  is  used  in  the  bankrupt  law 
of  19th  August,  1841,  s.  5,  which  directs  that 
any  person  who  shall  have  performed  any 
Inbor  as  an  operative  in  the  service  of  any 
bankrupt  shall  be  entitled  to  receive  the  full 
amount  of  wages  due  to  him  for  such  labor, 
not  exceeding  twenty-five  dollars:  provided 
that  such  labor  shall  have  been  performed 
within  six  months  next  before  the  bankruptcy 
of  his  employer. 

8«  Under  this  act,  it  has  been  decided  that 
an  apprentice  who  bad  done  work  beyond  a 
task  allotted  to  him  by  his  master,  commonly 
called  overwork,  under  an  agreement  on  the 
part  of  the  master  to  pay  for  such  work, 
was  entitled  as  an  operative.  1  Penn.  Law 
Journ.  368.  See  3  C.  Rob.  Adm.  237;  2 
Cranch,  240,  270. 

OPINION.  In  Evldenoe.  An  infer^ 
ence  or  conclusion  drawn  by  a  witness,  as  dis- 
tinguished from  facts  known  to  him  as  facts. 

fl»  It  is  the  province  of  the  jury  to  draw 
inferences  and  conclusions;  and  if  witnesses 
were  in  general  allowed  to  testify  what  they 
judge  as  well  as  wh^it  they  know,  the  verdict 
would  sometimes  prove  not  the  decision  of 
the  jury,  but  that  of  the  witnesses.  Hence 
the  rule  that,  in  general,  the  witness  cannot 
be  asked  his  opinion  upon  a  particular  ques- 
tion. 29  N.  II.  94 ;  16  III.  513  ;  18  Ga.  194, 
573 ;  7  Wend.  N.  Y.  560 ;  24  id.  668 ;  2  N.  Y. 
614;  9  id.  371;  17  tVZ.  340. 

Some  confusion  in  the  application  of  this 
rule  arises  from  the  delicacy  of  the  line  which 
divides  that  which  is*  to  be  regarded  as 
matter  of  observation  from  that  which  is 
matter  of  judgment  founded  upon  observa- 
tion. Thus,  it  is  held  that  an  unprofessional 
witness  may  testify  to  the  fact  that  a  person 
whom  be  saw  was  intoxicated,  whether  he  is 
able  to  state  all  the  constituent  facts  which 
amount  to  drunkenness  or  not.  14  N.  Y.  562; 
26  Ala.  N.  s.  26.  But,  on  the  other  hand,  in- 
sanity or  mental  incapacity  cannot,  in  general, 
be  proved  by  the  mere  assertion  of  an  unpro- 
fessional witness.  17  N.  Y.  340 ;  7  Barb.  N.  Y. 
314;  13  Tex.  568.   And  see  25  Ala.  n.  s.21. 

3*  So  handwriting  may  be  proved  by 
being  recognized  by  a  witness  who  has  seen 
other  writings  of  the  party  in  the  usual 
course  of  business,  or  who  has  seen  him 
write.  Peake,  Nisi  P.  21 ;  1  Esn.  15,  351 ;  2 
Johns.  Gas.  N.  Y.  21 1 ;  19  Johns.  N.  Y.  134. 
But,  on  the  other  hand,  the  authorship  of  an 
anonymous  article  in  a  newspaper  cannot  be 
proved  by  one  professing  to  have  a  knowledge 
of  the  author's  style.  How,  App.  Gas.  N.  Y. 
187,202. 

From  necessity,  an  exception  to  this  rule  of 
excluding  opinions  is  made  in  questions  in- 
volving matters  of  science,  art,  or  trade, 
where  skill  and  knowledge  possessed  by  a 
witness,  peculiar  to  the  suDJect,  give  a  value 
to  his  opinion  above  that  of  any  inference 
which  the  jury  could  draw  from  facts  which 
he  might  state.  4  Hill,  N.  Y.  129 ;  1  Den. 
N.  Y.  281 ;  3  III.  297  ;  2  N.  H.  480 ;  2  Stor.  C. 
G.  421.  Such  a  witness  is  termed  an  expert ; 
and  he  may  give  his  opinion  in  evidence. 


4.  The  following  reference  to  some  of  tta 
matters  in  which  the  opinions  of  expert  wi^ 
nesses  have  been  held  admissible  will  IUiilp 
trate  this  principle.  The  unwritten  or  com- 
mon law  of  foreign  countries  may  be  proved 
by  the  opinion  of  witnesses  possessing  pro- 
fessional knowledge,  Story,  Gonfl.  of  L.  530 ; 
1  Cranch,  12,  38 ;  2  «/.  236 ;  6  Pet.  763 ;  Pet. 
C.  G.  225 ;  2  Wash.  G.  G.  1,  175 ;  2  Wend. 
N.  Y.  411 ;  5  id.  375  ;  3  Pick.  Mass.  293  ;  4 
Conn.  517;  6  id.  486;  4  Bibb,  Ky.  73;  2 
Marsh.  Ky.   609;   5  Ilarr.  &  J.  Md.   186; 

1  Johns.  N.  Y.  385  ;  3  irf.  105  ;  14  Mass.  45.S  ; 

6  Conn.  508 ;  1  Vt.  336 ;  15  Serg.  &  R.  Penn. 
87  ;  1  La.  153 ;  3  id,  53 ;  6  Cranch,  274 ;  see, 
also,  14  Serg.  &  R.  Penn.  137 ;  3  N.  H.  349 ; 

3  Yeates,  Penn.  527 ;  1  Wheel.  Grim.  Gas. 
N.  Y.  205 ;  6  Rand.  Va.  704 ;  2  Russell, 
Crimes,  623  ;  4  Campb.  155  ;  Russ.  &  R.  456 ; 

2  Esp.  58;  3  Philf.  449;  1  Eccl.  291 ;  the 
degree  of  hazard  of  property  insured  against 
fire,  17  Barb.  N.  Y.  Ill ;  4  Zabr.  J^.  J.  843  ; 
handwriting,  35  Me.  78 ;  2  R.  I.  319 ;  26 
N.  H.  87;  1  Jones,  No.  C.  94,  150;  13  B. 
Monr.  Ky.  258 ;  mechanical  operations,  the 
proper  way  of  conducting  a  particular  manu- 
facture, and  the  efi'ect  of  a  certain  method, 

4  Barb.  N.  Y.  614 ;  19  id,  338 ;  3  N.  Y.  322 ; 
negligence  of  a  navigator,  and  its  effect  in 
producing  a  collision,  24  Ala.  n.  s.  21 ; 
sanity,  1  Add.  244;  12  N.  Y.  358;  17  id. 
340 ;  impotency,  3  Phill.  Eccl.  14 ;  value  of 
chattels,  22  Ala.  n.  s.  370;  11  Gush.  Mass. 
257 ;  22  Barb.  N.  Y.  662,  666 ;  23  Wend. 
N.  Y.  354;  value  of  land,  11  Gush.  Mass. 
201 ;  4  Gray,  Mass.  607 ;  9  N.  Y.  183 ;  com- 

Eare  4  Ohio  St.  683 ;  value  of  services,  15 
iarb.  N.  Y.  550 ;  20  id.  387  ;  benefit  to  real 
property  by  laying  out  a  street  adjacent 
thereto,  2  Gray,  Mass.  107 ;  survey-marks 
identified  as  being  those  made  bv  United 
States  surveyors,  24  Ala.  n.  s.  $90;  sea- 
worthiness, Peake,  Gas.  26 ;  10  Bingh.  67 
And  see  9  Gush.  Mass.  226.  So  an  engineer 
may  be  called  to  say  what,  in  his  opinion,  is 
the  cause  that  a  harbor  has  been  blocled  up.  3. 
Dougl.l58;  lPhillipps,Ev.276;  4  Term, 498. 
5*  It  is  to  be  observed,  however,  that  the 
principle  of  admitting  such  opinions  is  taken 
with  tne  qualifications  necessary  to  make,  as 
far  as  possible,  the  judgment  of  the  jury,  and 
not  that  of  the  witness,  the  final  means  of 
determining  the  issue.  Thus,  opinions  of  ex- 
perts are  not  admissible  upon  the  question 
of  damages,  4  Den.  311 ;  3  Ilill,  N.  Y.  609 ; 
21  Barb.  N.Y.  331;  23  Wend.  N.  Y.  425; 
2  N.  Y.  614 ;  1  E.  D,  Smith,  N.  Y.  636 ;  and- 
experts  are  always  confined  to  opinions  within 
the  scope  of  their  professions,  and  are  not 
allowed  to  give  opinions  on  things  of  which 
the  jury  can  as  well  judge.  6  Rog.  Rec.  N.  Y, 
26 ;  4  Wend.  N.  Y.  320 ;  14  Me.  398 ;  3  Dan. 
Ky.  382;  1  Penn.  161;  2  Halst.  N.J.  244; 

7  Vt.  161 ;  6  Rand.  Va.  704 ;  4  Yeates,  Penn. 
262 ;  9  Conn.  102 ;  3  N.  H.  349 ;  6  Harr.  &  J. 
Md.  438  ;  1  Den.  N.Y.  281.  A  distinction 
is  also  to  be  observed  between  a  feeble  im- 
pression and  a  mere  opinion  or  belief.  3  Ohio 
St.  406;  19  Wend.  N.T.  477. 
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In  Praotloe.  The  statement  of  reasons 
delivered  by  a  judge  or  court  for  giving  the 
judgment  which  is  pronounced  upon  a  case. 
The  judgment  itseli  is  sometimes  called  an 
oninion ;  and  sometimes  the  opinion  is  spoken 
01  as  the  jud<:;ment  of  the  court 

A  declaration,  usually  in  writing,  made  by 
a  counsel  to  his.  client  of  what  the  law  is,  ac- 
cording to  his  judgment,  on  a  statement  of 
facts  submitted  to  him. 

An  opinion  is  in  both  th«  abore  oasea  a  decision 
of  what  principles  of  law  are  U>  be  applied  in  the 
particular  ease,  with  the  difference  that  judicial 
opinions  pronounced  by  the  court  are  law  and  of 
authority,  while  the  opinions  of  counsel,  bowe^er 
eminent,  are  merely  advice  to  his  client  or  argu- 
ment to  the  court. 

6.  Where  there  are  several  judges,  and 
they  do  not  all  agree  in  the  disposition  of  the 
cause,  the  opinion  of  the  majority  is  termed 
the  prevailing  opinion,  or  the  opinion  of  the 
court.  The  opinion  of  the  minority  is  termed 
the  dissenting  opinion.  The  opinions  of  the 
courts,  collected  and  provided  with  such  preli- 
minary statements  oi  facts  and  of  the  argu- 
ments of  counsel  as  may  bo  necessary  in 
each  case  to  an  understanding  of  the  deci- 
sion, make  up  the  books  of  reports. 

Opinions  are  said  to  be  judicial  or  extra- 
judicial. A  judicial  opinion  is  one  which  is 
given  on  a  question  which  is  actually  in- 
volved in  the  matter  brought  before  the 
judge  for  his  decision;  an  extra-judicial 
opinion  is  one  which,  although  given  by  a 
judge  in  deciding  a  case,  is  not  necessary  to 
the  judgment,  Vau^h.  382;  1  Hale,  Ilist. 
141 ;  and,  whether  given  in  or  out  of  court,  is 
no  more  than  the  prolatum  of  him  who  gives 
it,  and  has  no  legal  efficacy.  4  Penn.  St.  28. 
Where  a  point  is  essential  to  the  decision 
Tendered,  it  will  be  presumed  that  it  was 
duly  considered,  and  that  all  that  could  be 
urged  for  or  a^inst  it  was  presented  to  the 
court.  But  if  it  appears  from  the  report  of 
the  case  that  such  point  was  not  taken  or  in- 
quired into  at  all,  there  is  no  ground  for  this 
presumption,  and  the  authority  of  the  case 
IS  proportionably  weakened.  8  Abb.  Pract. 
N.  Y.  316. 

T*  Where  two  or  more  points  are  discussed 
in  the  opinions  delivered  on  the  decision  of  a 
cause,  and  the  determination  of  either  point 
in  the  manner  indicated  in  such  opinions 
would  authorise  the  judgment  pronounced 
by  the  court,  the  judges  concurring  in  the 
judgment  must  be  presumed  to  have  con- 
curred in  such  opinions  upon  all  the  points 
BO  di3cussed,  unless  some  dissent  is  expressed 
or  the  circumstances  necessarily  lead  to  a 
different  conclusion.  6  N.  Y.  9.  Where  a 
judgment  is  reversed  upon  a  part  only  of  the 
grounds  on  which  it  went,  it  is  still  deemed 
an  authority  as  to  the  other  grounds  not 
questioned.     See  5  Johns.  N.  Y.  125. 

8t  Counsel  should,  in  giving  an  opinion, 
aa  far  as  practicable,  give,  j^r«/,  a  direct  and 
positive  opinion,  meeting  the  point  and  effect 
of  the  question,  and,  if  the  question  proposed 
is  properly  divisible  into  several,  treating  it 


accordingly.  Second^  his  reasons,  succinctly 
stated,  in  support  of  such  opinion.  Thirds  a 
reference  to  the  statutes  or  decisions  on  the 
subject.  Fourth^  when  the  facts  are  susceptible 
of  a  material  difference  in  statement,  a  su^ 
gestion  of  the  probability  of  such  variation. 
When  an  opinion  is  sought  as  a  guide  in 
respect  to  maintaining  an  action  or  defence, 
some  other  matters  should  be  noticed: — as. 
Fifths  any  necessary  precautionary  sugges- 
tions in  reference  to  the  possibility  of  a  fatal 
defect  in  the  evidence,  arising  from  the  nature 
of  the  case.  Thus,  where  some  important 
fact  is  stated  as  resting  principally  on  the 
statement  of  the  party  interested,  if  by  the 
law  of  the  place  such  party  is  incompetent  to 
testify  respecting  it,  a  suggestion  ought  to  be 
made  to  inquire  how  that  fact  is  to  be  proved. 
Sixth,  a  suggestion  of  the  proper  mode  of 
proceeding,  or  the  process  or  pleadings  to 
he  adopted. 

9.  In  English  and  American  law,  the  opi- 
nions of  counsel,  however  eminent,  are  not 
entitled  to  any  weight  with  the  court  as  evi- 
dence of  the  law.  While  the  court  will  deem 
it  their  duty  to  receive  such  opinions  as  ar- 
guments and  entitled  to  whatever  weight 
tney  may  have  as  such,  they  will  not  yield 
to  them  any  authority.  4  renn.  1,  28.  In 
many  cases,  however,  where  a  client  acts  in 
good  faith  under  the  advice  of  counsel,  he 
may  on  that  ground  be  protected  from  a 
liability  which  the  court  in  its  discretion 
might  otherwise  have  imposed  upon  him. 

OPPOSITION.  In  Practice.  The  act 
of  a  creditor  who  declares  his  dissent  to  a 
debtor's  being  discharged  under  the  insolvent 
laws. 

OPPRESSOR.  One  who  having  public 
authority  uses  it  unlawfully  to  tyrannize  over 
another:  as,  if  he  keep  him  in  prison  until 
he  shall  do  something  which  he  ie  not  law- 
fully bound  to  do. 

To  charge  a  magistrate  with  being  an  op- 
pressor is,  therefore,  actionable.  1  Starkie, 
Sland.  185. 

OPPROBRIUM.  InCivULaw.  Igno- 
miny ;  shame ;  infamy. 

OPTION.  Choice;  election.  See  those 
titles. 

OPTIONAL  "WRIT.  An  original  writ 
in  the  alternative,  commanding  either  to  do 
a  thing  or  show  cause  why  it  has  not  been 
done.  3  Sharswood,  Blackst.  Comm.  274; 
Finch,  Law,  257. 

OPUS  LOCATUM  (Lat.).  In  Civil  Law. 

A  work  (Le.  the  result  of  work)  let  to  anoiher 
to  be  used.  A  work  {i.e,  something  to  be.coin- 
pleted  by  work)  hired  to  be  done  by  another. 
Vicat,  Voc.  Jur.  Onus,  Locare;  L.  51,  2  If  D. 
Local, ;  L.  1,  J  1,  D.  ad  leg,  Rhod. 

OPUS  MAQNIFICIUM  or  MANI- 
FICIUM  (from  Lat.  opt/*,  work,  rnanu9, 
hand).  In  Old  English  Law.  Manual 
labor.    Flela,  1.  2,  c.  48,  i  3. 

OR.     A  dipjunctive  particle* 

Si*  As  a  particle,  or  is  often  construed  and^ 
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and  and  construed  or,  to  further  the  intent 
of  the  parties,  in  legacies,  devises,  deeds, 
bonds,  and  writings.  3  Gill,  Md.  492  ;  7  id, 
197 ;  1  Call,  Va.  212 ;  2  Roper,  Leg.  text 
and  notes  of  American  editor  1400,  1-S)5 ;  3 
Greenleaf,  Ev.  tit.  38,  c.  9,  i  18,  not«,  and 
text,  8  25  ;  1  Jarman,  Wills,  c.  17,  p.  41:7,  2d 
ed.,  and  cases  cited  in  Perk,  note.;  1  Wil- 
liams, Ex.  932,  notes  k,  1 ;  5  Coke,  112  a; 
Croke  Jac.  322 ;  4  Zabr.  N.  J.  086 ;  3  Term, 
470. 

3*  Where  an  indictment  is  in  the  alterna- 
tive, as  fcrged  or  caused  to  be  forged,  it  is  bad 
.  for  uncertainty.  2  Strange,  900;  Ilardw. 
370 ;  1  Younge  &  J.  Exch.  22.  But  a  descrip- 
tion of  a  horse  as  of  a  brown  or  baj  color, 
in  an  indictment  for  larceny  of  such  horse, 
is  good,  13  Vt.  687 ;  and  so  an  indictment 
describing  a  nuisaoce  as  in  the  highway  or 
road.  1  Dall.  Penn.  150.  See  28  Vt.  583  ;  24 
Conn.  286  ;  13  Ark.  397. 

When  the  word  or  in  a  statute  is  used  in 
the  sense  of  to  wit,  that  is,  in  explanation  of 
what  precedes,  and  making  it  signify  the 
same  thing,  a  complaint  or  indictment  which 
adopts  the  words  of  the  statute  is  well  frnmeJ. 
Thus,  it  was  held  that  an  indictment  was 
sufficient  which  alleged  that  the  defendant 
had  in  his  custody  and  possession  ten  counter- 
feit bank-bills  or  promissory  notes,  payable 
to  the  bearer  thereof,  and  purporting  to  be 
signed  in  behalf  of  the  president  and  direct- 
ors of  the  Union  Bank,  knowing  them  to  be 
counteifeit,  and  with  intent  to  utter  and  pass 
them,  and  thereby  to  injure  and  defraud  the 
said  president  and  directors ;  it  bein^  mani- 
fest from  the  statute  on  w^ich  the  indictment 
was  framed,  that  promissory  note  was  used 
merely  as  explanatory  of  bank-bill,  and  meant 
the  same  thing.  8  Mass.  59  ;  2  Gray,  Mass. 
502. 

In  general,  see  Croke  Eliz.  832 ;  27  lien. 
VIIL  18  b;   Ilardw.  91,  94;    1  Ventr.  148; 

2  Sandf.  N.  Y.  369  ;  1  Jones,  No.  C.  309  ;  3 
Atk.  Ch.  291  ;  3  Term,  470 ;  6  vf,  34 ;  12 
East,  288 ;  1  Bingh.  500 ;  2  Drur.  &  Warr.  471 ; 
7  Jur.  570. 

ORACULUM  (Lat.).  In  Civil  Law. 
The  name  of  a  kind  of  decision  given  by  the 
Roman  emperors. 

ORAL.  Spoken,  in  contradistinction  to 
written :  as,  oral  evidence,  which  is  evidence 
delivered  verbally  by  a  witness. 

ORATOR.  In  Chancery  Practice.   The 

party  who  tiles  a  bill. 
In  Roman  Law.    Ad  advocate.    Code,  1. 

3  33.  1. 

ORDAIN.  To  ordain  is  to  make  an  ordi- 
nance, to  enact  a  law. 

The  preamble  to  the  oonstitution  of  the  United 
States  declares  that  the  people  "  do  ordain  and 
establish  this  constitution  for  tlie  United  States  of 
America."  The  third  article  of  the  same  oonstitu- 
tion declares  that  ''the  judicial  power  shall  be 
vested  in  one  supreme  court,  and  in  suob  inferior 
eourts  as  the  congress  may  from  time  to  time  ordain 
and  establish."  Bee  1  Wheat  304,  324 ;  4  id,  316, 
i02. 


ORDEAL.  An  ancient  superstitious  modtt 
of  trial. 

When  in  a  criminal  case  the  aconsed  was  ar« 
raigned,  he  might  select  tbe  mode  of  trial  either  by 
Qod  und  his  country,  that  is,  by  jury,  or  by  God 
{ynly,  that  is,  by  ordeal. 

The  trial  by  ordeal  was  either  by  fire  or  by  water. 
Those  who  were  tried  by  the  funner  passed  bare- 
footed and  blindfolded  over  nine  hot  glowing 
ploughshares,  or  were  to  carry  burning  irons  in 
their  hands,  and  accordingly  as  they  escaped  or 
not  they  were  acquitted  or  condemned.  The  water 
ordeal  was  performed  either  in  hot  or  cold  water. 
In  ct)ld  water,  tbe  parties  suspected  were  adjudged 
innocent  if  their  bodies  were  not  borne  up  by  the 
water  contrary  to  the  course  of  nature;  and  if  after 
putting  their  bare  arms  or  legs  into  scalding  water 
they  came  out  unhurt,  they  were  taken  to  be  inno- 
cent of  the  crime. 

It  was  pupposcd  that  God  would,  by  the  mere 
contrivance  of  man.  exercii^e  his  power  in  favor  of 
the  innocent.  4  Blackstone,  Comm.  342;  2  Am« 
Jur.  280.  For  a  detailed  account  of  the  triitl  by 
ordeal,  see  Herbert,  Antiq.  of  the  Inns  of  Court, 
146. 

ORDER.     Command  ;  direction. 

An  informal  bill  of  exchange  or  letter  of 
request  requiring  the  party  to  whom  it  is 
addressed  to  deliver  property  of  the  per- 
son making  the  order  to  some  one  therein 
edscribed. 

A  designation  of  the  person  to  whom  a  bill 
of  exchange  or  negotiable  promissory  note  is 
to  be  paid. 

This  order,  in  the  case  of  negotiable  paper, 
is  usually  by  indorsement,  and  may  be  either 
express,  as,  *'  Pay  to  C  D,"  or  implied  merely, 
as  by  writing  A  B  [the  payee's  name].  See 
Indorsement. 

In  French  Law.  The  act  by  which  the 
rank  of  preferences  of  claims,  among  creditors 
who  have  liens  over  the  price  which  arises 
out  of  the  sale  of  an  immovable  subject,  is 
ascertained.     Dalluz,  Diet. 

In  Qovemmental  Law.  By  this  expres- 
sion is  understood  the  several  bodies  which 
compose  the  state.  In  ancient  Rome,  for 
example,  there  were  three  distinct  orders: 
namely,  that  of  the  senators,  that  of  the  pa- 
tricians, and  that  of  the  plebeians. 

In  the  United  States  there  are  no  orders  of 
men  ;  all  men  are  equal  in  the  eye  of  the  law. 
See  Rank. 

ORDER  OF  FILIATION.  The  name  of 
a  judgment  rendered  by  two  justices,  having 
jurisdiction  in  such  case,  in  which  a  man 
therein  named  is  adjudged  to  be  the  putative 
father  of  a  bastard  child,  and  it  is  further 
adjudged  that  he  pay  a  certain  sum  for  its 
support. 

The  order  must  bear  upon  its  face— ^r*<, 
that  it  was  made  upon  the  complaint  of  the 
township,  parish,  or  other  place  where  the 
child  was  born  and  is  chargeable;  second^ 
that  it  was  made  by  iustices  of  the  peat-e 
having  jurisdiction,  1  Salk.  122,  pi.  0 ;  2  Ld. 
Rayra.  1197;  third,  the  birthplace  of  the 
child ;  fourth,  the  examination  of  the  puta- 
tive father  and  of  the  mother,  but  it  is  said 
the  presence  of  the  putative  father  is  not 
requisite  if  he  has  been  summoned,  Oald. 
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308 ;  fifOt.  the  judgment  that  the  defendant 
18  the  putative  father  of  the  child,  Sid.  363  ; 
Style,  154 ;  Dalt.  52 ;  Dougl.  662 ;  sixth,  that 
he*  shall  maintain  the  child  as  lung  as  he 
shall  be  chargeable  to  the  township,  parish,  or 
other  place,  which  must  be  named,  1  oalk.  121, 
pi.  2 ;  Gumb.  232 ;  but  the  order  may  be  that 
the  father  shall  pay  a  certain  sum  weekly  as 
long  as  the  child  is  chargeable  to  the  public. 
Style,  134;  Ventr.  210;  seventh,  it  must  be 
dated,  signed,  and  sealed  by  the  justices. 
Such  order  cannot  be  vacated  by  two  other 
justice;!.  15  Johns.  N.  Y.  208.  See  4  Cow.  N. 
1.  253  ;  8  id.  623  ;  12  Johns.  N.  Y.  195  ;  2 
Blackf.  Ind.  42. 

ORDER  NISI.  A  conditional  order, 
which  is  to  be  confirmed  unless  something 
be  done,  which  has  been  required,  by  a  time 
specified.     Eden,  Inj.  122. 

ORDERS.  Rules  made  by  a  court  or 
other  competent  jurisdiction.  The  formula 
is  generally  in  these  words:  II  is  ordered, 
etc. 

The  instructions  given  by  the  owner  to  the 
captain  or  commander  of  a  ship,  which  he  is 
to  follow  in  the  course  of  the  voyage. 

ORDINANCE.  A  law;  a  statute;  a  de- 
cree. 

This  word  is  more  usually  applied  to  the  laws  of 
a  corporation  than  to  the  acU  of  the  legislature: 
as,  the  ordinances  of  the  city  of  Philadelphia.  The 
fallowing  account  of  the  difiercnee  between  a  sta- 
tute ani  an  ordinance  is  extracted  from  Bacon's 
Abridgment,  Statute  (A).  **  Where  the  proceeding 
eonsisted  oily  of  a  petition  from  parliament  and 
an  answer  frum  the  king,  these  were  entered  on  the 
parliament  roll ;  and  if  the  matter  was  of  a  public 
nature, the  whole  was  then  styled  tM  ordinance:  if, 
however,  the  petition  and  answer  were  not  only  of 
a  public  bat  a  novel  nature,  they  were  thm  formed 
into  an  act  by  the  king,  with  the  aid  of  his  council 
and  judxes,  and  entered  on  the  atatnte  roll.**  See 
Cuke,  Litt.  159  6,  Butler's  note ;  3  Reeve,  Hist.  Eng. 
Law,  146. 

Ace  irding  to  Lord  Coke,  the  diflTerenoe  between 
a  sLitnttf  and  an  ordinance  is  that  the  latter  has 
not  had  the  assent  of  the  king,  lords,  and  com- 
mons, but  is  made  merely  by  two  of  these  powers. 
Coke,  4th  Inst  25.     See  Barrington,  Stat  41,  note 

(»)• 

ORDINARY.  In  Eoclesiastical  Law. 
An  officer  who  has  original  jurisdiction  in  his 
own  right,  and  not  by  deputation. 

In  England,  the  ordinary  is  an  officer  who 
has  immediate  {urisdiction  in  ecclesiastical 
causes.     Coke,  Litt.  3 14. 

In  the  United  States,  the  ordinary  possesses, 
in  those  states  where  such  officer  exists,  powers 
vested  in  him  by  the  constitution  and  acts  of 
the  legislature.  In  South  Carolina,  the  ordi- 
nary is  a  judicial  officer.  I  Const.  So.  C.  £67  ; 
2  id.  384. 

ORDINARY  CARE.  That  degree  of 
care  which  men  of  ordinary  prudence  exer- 
cise in  taking  care  of  their  own  property.  It 
can  only  be  determined  by  the  circumstances 
of  each  particular  case  whether  ordinary 
CAee  was  used.  This  degree  of  care  is  that 
required  of  LMulees  for  the  mutual  benefit  of 


bailor  and  bailee.  3  Mass.  132 ;  8  Mete.  Mass. 
91;  2  Wise.  316;  16  Ark.  308;  23  Conn.  443; 
40  Me.  64 ;  19  Ga.  427  ;  28  Vt.  150,  458 ;  9 
N.  Y.  416 ;  26  Ala.  n.  s.  203  ;  1  Dutch.  N.  J. 
556 ;  36  Eng.  L.  &  £q.  506 ;  4  Ind.  368 ;  1 
E.  D.Smith,  N.Y.36,  271. 

ORDINARY  SKILL.  Such  skill  as  a 
person  conversant  with  the  matter  undertaken 
might  be  reasonably  supposed  to  have.  11 
Mees.  &  W.  Exch.  113 ;  20  Mart.  La.  68,  75  ; 
1  II.  Black8t.  158,  161 ;  6  Ga.  213,  219 ;  8  B. 
Monr.  Ky.515;  3  Barb.  N.  Y.  3hO ;  13  Johns. 
N.  Y.  211 ;  4  Burr.  2060 ;  3  Canipb.  17,  19 ; 

7  Carr.  &  P.  289 ;  6  Bingh.  460 ;  2  Bingh.  n. 
c.  625 ;  16  Serg.  &  K.  Penn.  368 ;  15  Mass. 
316;  15  Pick.  Mass.  440  ;  2Cush.  Mass.  316; 

8  Carr.  &  P.  479 ;  3  Campb.  451 ;  4  Bar  new. 
&  C.  345. 

One  who  undertakes  to  act  in  a  professional 
or  other  clearly  defined  capacity  is  bound  to 
exercise  the  skill  appropriate  to^such  cnpa- 
city,  though  the  undertaking  be' gratuitous. 
20  Penn.  St  136 ;  31 N.  II.  119. 

ORDINATION.  The  act  of  conferring 
the  orders  of  the  church  upon  an  individual. 

ORDINIS  BENEFICIUM.    See  Bkne- 

Ficiuii  Ordinis. 

ORDONNANCE  DE  LA  MARINE. 
See  Code,  {  34. 

ORE  TENUS  (Lat).    Verbally;  orally. 

Formerly  the  pleadings  of  the  parties  were 
ore  ienus;  and  the  practice  is  said  to  have 
been  retained  till  the  reign  of  Edward  III.  3 
Reeve,  Hist.  Eng.  Law,  95 ;  Stephen,  Plead. 
29.    And  see  Bracton,  372  6. 

In  chancery  practice,  a  defendant  may 
demur  at  the  bar  ore  iefius,  3  P.  AVill.  370, 
if  he  has  not  sustained  the  demurrer  on  the 
record.  I  Swanst  Ch.  288 ;  Mitford,  Plead. 
176 ;  6  Ves.  Ch.  779 ;  8  id.  405  ;  17  id.  215, 
216. 

OREOON.  One  of  the  new  states  of  the 
United  States. 

2«  In  July,  1845,  a  tcrritorinl  government  was 
established  by  the  people  of  Oregon  tcrritiiry,  to 
last  till  .«uch  time  as  the  UniU-d  States  shouM  ex- 
tend its  jurisdiction  over  the  territory.  This  was 
done  in  1848  by  act  of  congress  approved  Aug.  14. 
A  convention  as.-embled  at  Salem,  Sept.  18,  1857, 
and  framed  a  oonHitution.  which  was  submitted  to 
the  people  and  by  them  adopted,  as  iinnc.unced  by 
the  proclamation  of  the  governor,  dated  Dec.  14, 
1857.  By  act  of  congress,  approved  Feb.  14, 
1859,  0re;;nn  was  admitted  into  the  Unit  n  on  an 
equal  footing  with  the  other  states,  with  the  follow- 
ing boundaries:  beginning  one  mnrine  hague  at 
sea  due  west  from  the  point  where  the  forty-second 
parallel  of  north  latitude  intersects  the  vame; 
thence  northerly,  at  the  samedistAncc  frcm  the  line 
of  the  coast  lying  we^t  and  opposite  the  state,  in- 
cluding all  islands  within  the  jurisd  ction  of  the 
United  States,  to  a  point  due  west  and  oppoitite  the 
middle  of  the  north  ship-channel  of  the  Columbia 
river ;  thence  easterly  to  and  up  the  miildle  channel 
of  said  river,  and,  where  it  is  divided  by  inlands, 
up  the  middle  of  the  widest  channel  thereof,  to  a 
point  neur  fort  Walla- Walla,  where  the  forty-sixth 
parallel  of  north  latitude  crosses  said  river ;  thence 
east  on  said  parallel  to  the  middle  of  the  maia 
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ehannt'l  of  the  Sboshones  or  Snake  river;  thenc« 
up  the  middle  of  the  main  channel  of  said  river  to 
the  moUth  of  the  Owyhee  river;  thence  due  south 
to  the  parallel  of  latitude  forty-two  degrees  north; 
thence  west  along  said  parallel  to  the  place  of  begin- 
ning; including  jurisdiction  in  civil  and  criminal 
eases  u|>on  the  Columbia  river  and  Snake  river, 
eonourrently  with  states  and  territories  of  which 
thoee  rivers  form  a  boundary  in  common  with  this 
state.  The  residue  of  the  territory  which  had  be- 
fore conrtituted  the  territory  of  Oregon  was  incor- 
porated into  and  made  part  of  the  territory  of  Wash- 
ington.    See  WasjIinotox. 

The  L«gi»latit€  Department. 

3.  The  legislative  authority  is  vested  in  a  legfela- 
tfve  aiteenibl^f  consisting  of  a  Senate  aud  House  of 
Repretjientatives. 

The  SeiitUe  is  to  consist  of  sixteen  members,  which 
number  may  be  increased  to  thirty,  elected  for  the 
term  of  ibur  years  by  the  electtirs  of  the  districts 
into  which  the  state  is  divided  for  the  purpose. 
The  senate  is  divided  into  two  classes:  so  that  one- 
half  the  number  may  be  changed  every  two  years. 

The  Houee  of  Jiepi'eeentativee  is  to  consist  of 
thirty-four  members,  which  number  may  be  in- 
creased to  sixty,  chosen  by  the  electors  from  the 
respective  districts  into  which  the  state  is  divided 
fur  the  purpose,  for  the  term  of  two  years. 

Senators  and  representatives  must  be  twenty- 
one  years  old,  citizens  of  the  United  State?,  and  for 
a  year  at  least  preceding  the  election  inhabitants 
of  the  county  or  di.^trict  from  which  they  were 
chosen.  Sessions  of  the  assembly  are  holdcn  every 
second  year. 

The  Executive  Department. 

4.  The  Governor  is  elected  for  the  term  of  four 
years,  by  (he  qualified  electors,  at  the  time  and 
places  of  choosing  members  of  the  assembly.  He 
is  commander-in-chief  of  the  military  and  naval 
forces  of  the  state ;  must  take  care  that  the  laws  are 
faithfully  executed;  may  convene  the  legislative 
ajisembly  on  extrtiordinary  occasions;  may  grant 
reprieves,  commutations,  bnd  pardons,  after  convic- 
tion, for  all  offences  but  treason,  subject  to  regula- 
tions prescribed  by  the  assembly.  He  has  the  veto 
power,  lie  must  be  thirty  years  old,  a  citixen  of 
the  Uuited  States,  and  must  have  been  for  three 
years  preceding  his  election  a  resident  in  the  stute. 
In  caKe  of  removal,  death,  resignation,  or  inability 
of  the  governor,  the  dutien  of  bis  offiee  devolve 
upon  the  secretary  of  state,  and  in  case  of  his  re- 
moval, death,  resignation,  or  disability,  upon  the 
president  of  the  senate,  till  a  governor  is  elected. 

A  Uteretanf  of  State  is  elected,  by  the  qualified 
electors,  for  the  term  of  four  years. 

A  Treaeurer  of  State  is  elected,  by  the  qualified 
electors,  fur  the  term  of  four  years. 

In  each  county,  a  county  clerk,  treasurer,  sheriff', 
coroner,  and  surveyor  are  elected,  for  the  term  of 
two  years. 

The  Judicial  Department, 

5.  The  Supreme  Court  consists  of  four  justices 
(which  uumber  may  be  increased  to  seven),  chosen 
in  districts  by  the  electors,  for  the  term  of  six  years; 
and  the  terms  are  so  arran<;ed  that  one,  at  least,  is 
to  be  ehcted  every  second  year.  They  must  be 
citizens  of  the  United  Stateti,  and  must  have  re«>ided 
three  years  in  the  otate,  and  after  ibeir  election 
must  reside  in  their  respective  districts.  It  has 
jurisdiction  only  to  revise  final  decisions  of  the 
eircuit  courts;  and  the  judge,  when  any  case  was 
tried  in  the  circuit  court,  does  not  sit  in  that  case. 
One  term  at  least  must  be  held  annually  at  the  seat 
of  government,  and  concise  statements  of  the  deci- 
sions are  filed  with  the  secretary  of  s'ate. 

Circuit  Courtn  are  held  twice,  at  least,  in  each 
oounty,  by  a  judge  of  the  supremo  court.     These 


courts  are  the  oourt«  of  general  original  Jnrisdie 
tion,  having  jurisdiction  in  all  cases  not  specifically 
given  to  other  courts.    A  distinct  provision  is  made 
for  reorganisation  when  the  population  of  the  state 
shall  amount  ta  two  hundred  thousand. 

County  Courte  are  held  in  each  eounty.  by  a  jndge 
elected  for  the  term  of  four  years.  It  has  the  juris- 
diction pertaining  to  oourts  of  probate  and  county 
eommisaioners,  aud  may  have,  by  aet  of  assembly, 
civil  jurisdiction  to  the  extent  of  five  hundred 
dollars,  and  "criminal  jurisdiction  not  extending  to 
death  or  imprisonment  in  the  penitentiary." 

A  county  clerk  and  sheriff'  are  elected  in  eaoh 
county,  fur  the  term  of  two  years,  and  in  each  dis- 
trict composed  of  one  or  more  eounties  a  prosecut- 
ing attorney,  who  is  a  law  ofBoer  of  the  state,  and 
of  the  counties  within  his  district. 

A  judge  of  the  supreme  court,  or  prosecuting 
officer,  may  be  removed  from  office  by  the  governor, 
upon  the  joint  resolution  of  the  legislative  assembly 
in  which  two-thirds  of  the  members  present  concur, 
fur  incompetency,  corruption,  malfeasance,  or  de- 
linquency in  office,  or  other  sufficient  cause  stated 
in  such  resolution. 

ORFQILD  (Sax. orf,  cattle,  gild^ payment. 
Also  called  ckeapgild),  A  payment  tor  cattle, 
or  the  restoring  them.     Cowel. 

A  restitution  made  by  the  hundred  or 
county  of  anv  wrone  done  by  one  that  was 
in  pledge.     Lambara,  Archaion.  125,  126. 

A  penalty  for  taking  away  cattle.    Blount. 

ORIGINAL.  An  authentic  instrument 
of  something,  and  which  is '  to  serve  as  a 
model  or  example  to  be  copied  or  imitated. 
It  also  means  first,  or  not  deriving  anj 
authority  frum  any  other  source:  as,  original 
jurisdiction,  original  writ,  original  bill,  and 
the  like. 

^.  Originals  are  single  or  duplicate: 
single,  when  there  is  but  one;  duplicate, 
when  there  are  two.  In  the  case  of  printed 
documents,  all  the  impressions  are  origintds, 
or  in  the  nature  of  duplicate  originaU,  and 
any  copy  will  be  primary  evidence.  2  Stark. 
130.  But  see  14  Serg.  &  R.  Penn.  200 ;  2 
Bouvier,  Inst.  n.  2001. 

8«  When  an  original  document  is  not  evi- 
dence at  common  law,  and  a  copy  of  such 
original  is  made  evidence  by  an  act  of  the 
leginlature,  the  original  is  not  therefore  made 
admissible  evidence  by  implication.  2Campb. 
121,  n. 

ORIGINAL  BILL.  In  Chancery 
Practice.  A  bill  relating  to  a  matter  not 
before  brought  before  the  court  by  the  Fame 
parties,  standing  in  the  same  interests.  Mit- 
Ibrd,  Eq.  Plead.  33 ;  Willis,  Plead.  13  el  seq. 

Prooeedings  in  a  eourt  of  chancery  are  either 
commenced  by  way  of  information,  when  the  matter 
concerns  the  state  or  those  under  its  protection,  or 
by  original  petition  or  bill,  when  the  matter  does 
not  concern  the  state  or  those  under  its  protection. 
The  original  bill  states  simply  the  cause  of  oom- 
plaint,  and  asks  for  relief.  It  is  composed  of  nine 
parts.  Story,  £q.  Plead.  7,  8,  and  is  the  founda- 
tion of  all  subsequent  proceedings  before  the  oourL 
See  I  Daniell,  Chano.  Pract  361.    See  Bill. 

ORIGINAL  CONVE7ANCS8  (called, 
also,  primary  convcyanceb)  are  those  convey- 
ances by  means  whereof  the  benefit  or  estate 
is  created  or  first  arises*  \h,  feoffment,  giO^ 
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fi;raiit,  lease,  exchange,  partition.  2  Share- 
wood,  Blackst.  Comm.  309,  310*;  1  Stephen, 
Comm.  466. 

ORIGINAL  BNTR7.  The  first  entry 
made  by  a  merchant,  tradesman,  or  other 
person  in  his  account-books,  charging  another 
with  merchandise,  materials,  work  or  labor, 
or  cash,  on  a  contract  made  between  them. 

5B*  Such  an  entry,  to  be  admissible  as  evi- 
dence, must  be  made  in  a  proper  book.  In 
f^eneral,  the  books  in  whicn  the  first  entries 
are  made,  belonging  to  a  merchant,  trades- 
man, or  mechanic,  in  which  are  charged 
goods  sold  and  delivered  or  work  and  labor  ! 
done,  are  received  in  evidence.  There  are 
many  books  which  are  not  evidence,  a  few  of 
which  will  be  here  enumerated.  A  book 
made  up  by  transcribing  entries  made  on  a 
slate  by  a  journeyman,  the  transcript  being 
made  on  the  same  evening,  or  sometimes  not 
untu  nearly  two  weeks  after  the  work  was 
done,  was  considered  as  not  being  a  book  of 
original  entries.  1  Rawle,  Penn.  435 ;  4  id. 
408 ;  2  Watts,  Penn.  451 ;  4  id.  258 ;  5  id. 
432;  6  Whart.  Penn.  189;  2  Miles,  Penn. 
268.  A  book  purporting  to  be  a  book  of 
original  entries,  containing  an  entry  of  the 
sale  of  goods  when  they  were  ordered-,  but 
before  they  were  delivered,  is  not  a  book  of 
original  entries.  4  Rawle,  Penn.  404.  And 
unconnected  scraps  of  paper,  containing,  as 
alleged,  original  entries  oi  sales  by  an  agent, 
on  account  of  his  principal,  and  appearing  on 
their  face  to  be  irregularly  kept,  are  not  to 
be  considered  as  a  book  of  original  entries. 
13  Serg.  &  R.  Penn.  126.  See  2  Whart. 
Penn.  33 ;  4  M'Cord,  So.  C.  76 :  20  Wend.  N. 
y.  72;  1  Yeates,  Penn.  198 ;  4  id.  341. 

8«  The  entry  must  be  made  in  the  course 
of  business,  and  with  the  intention  of  making 
a  charge  for  goods  sold  or  wt)rk  done :  they 
ought  not  to  be  made  after  the  lapf^e  of  one 
day.  1  Nutt  &  McC.  S.i.  C.  130 ;  4  id.  77  ;  4 
Serg.  &  R.  Penn.  5 ;  9  id.  285 ;  8  Watts,  Penn. 
545.  A  book  in  which  the  charges  are  made 
when  the  goods  are  ordered  is  not  admissible. 
4  Rawle,  Penn.  404;  3  Dev.  No.  C.  449. 

The  entry  must  be  made  in  an  intelligible 
manner,  and  not  in  figures  or  hieroglyphics 
which  are  understood  by  the  seller  only.  4 
Rawle,  Penn.  404.  A  charge  made  in  the 
gross  as  "  190  days'  work,"  1  Nott  &  M'C. 
So.  C.  130,  or  **  for  medicine  and  attendance,", 
or  "thirteen  dollars  for  mediti^ne and  attend- 
ance on  one  of  the  general's  daughters  in 
curing  the  hooping-cough,"  2  Cons.  So.  C. 
476,  were  rejected.  An  entry  of  goods  with- 
out "arrying  out  any  prices  proves,  at  mo8t, 
only  a  sale;  and  the  jury  cannot,  without 
other  evidence,  fix  any  price.  1  South.  S). 
C.  370.  The  charges  should  be  ppecific,  and 
denote  the  particular  work  or  service  charged 
as  it  arises  daily,  and  the  quantity,  number, 
weight,  or  other  distinct  designation  of  the 
materials  or  articles  sold  or  furnished,  and 
attach  the  price  and  value  to  each  item.  2 
Const.  Si.  C.  745 ;  2  Bail.  So.  C.  449 ;  1  Nott 
k  M*C.  So.  C.  130. 

4*  The  entry  must,  of  course,  have  been 


made  by  a  person  having  authority  to  make 
it>  4  Rawle,  Penn.  404,  and  with  a  view  to 
charge  the  party.    8  Watts,  Penn.  545. 

The  proof  of  the  entry  must  be  made  by 
the  person  who  made  it.  If  made  by  the 
seller,  he  is  competent  to  prove  it  from  the 
necessity  of  the  case,  although  he  has  an  in- 
terest in  the  matter  in  dispute.  5  Conn.  496; 
12  Johns.  N.  Y.  401 ;  1  Dall.  Penn.  239.  When 
made  by  a  clerk,  it  must  be  proved  by  him. 
But  in  either  case,  when  the  person  who 
made  the  entry  is  out  of  the  reach  of  the  pro- 
cess of  the  court,  as  in  the  case  of  death,  or 
absence  out  of  the  state,  the  handwriting  may 
be  proved  by  a  person  acquainted  with  th.e 
handwriting  of  the  person  who  mnde  the 
entry.  2  Watts  &  S.  Penn.  137.  But  the 
plaintiff  is  not  competent  to  prove  the  hand 
writing  of  a  deceased  clerk  who  made  the 
entries.     1  Browne,  Penn.  App.  liii. 

The  books  and  original  entries,  when 
proved  by  the  supplementary  oath  of  the 

Sarty,  \%  primd  facie  evidence  of  the  sale  and 
elivery  of_good8,  or  of  work  and  labor  done. 
1  Yeates,  Penn.  347 ;  Swift,  Ev.  84 ;  3  Vt. 
463 ;  1  M'Cord,  So.  C.  481 ;  2  Root,  Conn.  59; 
1  Cooke,  Tenn.  38.  But  they  are  not  evidence 
of  money  lent  or  cash  paid,  1  Day,  Conn. 
104;  1  Aik.  Vt.  73,  74;  Kirb.  Conn.  289; 
nor  of  the  time  a  vessel  lay  at  the  plaintiff's 
wharf;  1  Browne,  Penn.  257  ;  nor  of  the  de- 
livery of  goods  to  be  sold  on  commission.  2 
Whart.  Penn.  33. 

These  entries  are  evidence  in  suits  between 
third  parties,  8  Wheat.  326  ;  3  Campb.  305, 
377 ;  2  Perr.  &  D.  573 ;  15  Mass.  380 ;  20 
Johns.  N.  Y.  168 ;  7  Wend.  N.  Y.  160 ;  15 
Conn.  206;  7  Serg.  &  R.  Penn.  116;  16  id. 
89 ;  2  Ilarr.  &  J.  Md.  77 ;  2  Rand.  Va.  87  ;  1 
Younge  k  C.  Exch.  53 ;  and  also  in  favor  of  the 
party  himself.  2  Mart.  La.  N.  s.  508  ;  4  id. 
383  ;  2  Mass.  217 ;  1  Dall.  Penn.  239 ;  2  Bay, 
So.  C.  173,  362 ;  5  Vt.  313 ;  1  Phillipps,  Ev. 
266,  Cowen  &  II.  note. 

ORIGINAL    JURISDICTION.      See 

Jurisdiction. 

ORIGINAL  T77RIT.  In  English  Frao 
tioe.  A  mandatory  letter  issued  in  tho 
king's  name,  sealed  with  his  groat  seal,  and 
directed  to  the  sheriff  of  the  county  wherein 
the  injury  was  committed  or  supposed  to  have 
been  done,  requiring  him  to  ctimmand  the 
wrong-doer,  or  party  accused,  cither  to  do 
justice  to  the  complainant,  or  else  to  appeal 
in  court  and  answer  the  accusation  against 
him.  This  writ  is  deemed  necessary  to  give 
the  courts  of  law  jurisdiction. 

In  modern  prnctioe,  however,  it  is  often  dispensed 
with,  hy  ncourse,  as  usual,  to  fiction,  and  »  pro- 
ceeding hif  hill  is  substituted.  In  this  o<untry,  our 
courts  derive  their  jur  sdiction  from  the  constitu- 
tion, and  require  no  original  writ  to  confer  it.  Im- 
properly 8|  caking,  the  first  writ  which  is  issued  in 
Acai>e  is  sometimes  culled  »n  original  writ;  but  it  is 
not  so  in  the  Englu>h  sense  of  the  word.  Feo 
3  Blackstone,  Comm.  273;  Walker,  Am.  Low,  5U. 

ORiaiNALIA  (Lat.).  In  English  Law. 
The  transcripts  and  other  documents  sent  ti- 
the office  of  the  treasurer-remembrancer  la 
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exchequer  are  called  by  this  name  to  distin- 
^ish  them  from  recorda^  which  contain  the 
judgments  of  the  barons. 

ORNAMENT.  An  embellishment.  In 
questions  arising  as  to  which  of  two  things 
b  to  be  considered  as  prlnc'pal  or  accessorjr, 
it  is  the  rule  that  an  ornament  shall  be  consi- 
dered as  accessory.  n 

ORPHAN.  A  minor  or  infant  who  has 
lost  both  of  his  or  her  parents.  Sometimes 
the  term  is  applied  to  such  a  person  who  has 
lost  only  one  of  his  or  her  parents.  8  Mcr. 
Ch.  48 ;  2  Sim.  &  S.  Ch.  93 ;  Aso  &  M.  Inst, 
b.  1,  t.  2,  c.  1.  See  14  Ilnzzard,  Penn.  Reg. 
188,  189,  for  a  correspondence  between  the 
Hon.  Joseph  Ilopkinson  and  ex-presidcnt  J.Q. 
Adams  as  to  the  meaning  of  the  word  orphan. 
See,  also,  Hub.  247. 

ORPHAN AQE.  In  EnglUh  Law.  The 
share  reserved  to  an  orphan  by  the  custom  of 
London. 

By  the  custom  of  London,  when  a  freeman  of  that 
sity  die?,  his  estate  is  divided  into  three  pnrts,  as 
follows:  one-third  part  to  the  widow;  another  tu 
the  children  advanced  by  him  in  his  lifetime,  which 
is  called  the  orphanat/e ;  and  the  other  third  part 
may  be  by  him  disposed  of  by  will.  Now,  how- 
ever, a  freeman  may  dispose  uf  bis  estate  as  he 
E leases ;  but  in  cases  of  intestacy  the  Statute  of 
distribution  expressly  excepts  and  reserves  the  cus- 
tom of  London.  Lovelace,  Wills,  102,  104 ;  Bacon, 
Abr.  Cmitom  of  Loud  on  (C). 

ORPHANS'  COURT.  In  American 
Law.  Courts  of  more  or  less  extended  pro- 
bate jurisdiction.  See  the  accounts  of  the  re- 
spective states. 

ORPHANCTROPHI.  In  CivU  Law. 
Persons  who  have  the  charge  of  administer- 
ing the  affairs  of  houses  destined  for  the  use 
of  orphans.  Clef  des  Lois  Rom.  Adminisira- 
ieurs. 

OSTENSIBLE  PARTNER.  One  whose 
name  appears  in  a  firm  as  a  partner,  and  who 
is  really  such. 

OTHZiR  'WRONOS.  See  Alia  Enor- 
mia. 

OTHEST770RTHE  (Sax.  eoth,  oath). 
Worthy  to  make  oath.     Bracton,  185,  102. 

OUNCE.  The  name  of  a  weight.  See 
Weights. 

OUSTER  (L.  Fr.  outre,  oultre;  Lat.  tdira, 
beyond).  Out;  beyond;  besides:  farther; 
also ;  over  and  more.  Le  ouster,  the  upper- 
most. Over:  respondeat  ouster,  let  him  an- 
swer over.  Britton,  c.  £9.  Ouster  le  mer, 
over  the  sea.  Jacob.  Law  Diet.  Ouster  eii, 
he  went  away.     6  Coke,  41  6;   9  id.  120. 

To  put  out ;  to  oust.  11  oust,  he  put  out  or 
ousted.     Ottsfes,  ousted.    6  Coke,  41  b. 

In  Torts.  The  attual  turning  out  or  keep- 
ing excluded  the  party  entitled  to  possession 
of  any  real  property  corporeal. 

An  ouster  can  properly  be  only  from  real 
property  corporeal,  and  cannot  be  committed 
of  any  thing  movable,  1  Carr.  &  P.  123 ;  2 
Bouvier,  Inst.  n.  2348 ;  1  Chitty,  Pract.  148, 
n.  r;  nor  is  a  mere  temporary  trespass  con- 
ifidered  as  an  ouster.    Any  continuing  act  of 


exclusion  from  the  enjoyment  constitu\f«  au 
ouster,  even  by  one  tenant  in  common  of  hia 
co-tenant.  Coke,  Litt.  199  b,  200  o.  See  3 
Sharswood,  Blackst.  Comm.  1G7  ;'  Archbold, 
Civ.  Plead.  6,  14;  1  Chitty,  Pract.  374,  where 
the  remedies  for  an  ouster  are  pointed  out. 
See  Judgment  of  Respondeat  Ouster  ;  Rob- 
coe.  Real  Actions,  602,  552,  574.  582;  2 
Crabb,  Real  Prop.  {  2464  a;  1  Wooddeson, 
Lect.  501 ;  Washburn,  Real  Prop. 

s  OUSTER  LE  MAIN  (L.  Fr.  to  take  out 
of  the  hand).  In  Old  English  Law.  A 
livery  of  lands  out  of  the  hands  of  the  lord 
after  the  tenant  came  of  age.  If  the  lord  re^ 
fused  to  deliver  such  lands,  the  tenant  was 
entitled  to  a  writ  to  recover  the  same  from  the 
lord :  this  recovery  out  of  the  hands  of  the 
lord  was  called  ouster  le  main. 

OUT  OF  THE  STATE.  Beyond  sea, 
which  title  Bee. 

OUT  OF  TIME.  In  Marine  Insurance. 
Missing.  Generally  speaking,  a  ship  may 
be  said  to  be  missing  or  out  of  time  when  nhe 
has  not  been  heard  of  after  the  longest  ordi- 
nary time  in  which  the  voyage  is  safely  per- 
formed. 1  Arnoult,  Ins.  640;  2  Duer,  in^, 
469,  n. 

OUTFIT.  An  allowance  made  by  the 
government  of  the  United  States  to  a  minis- 
ter plenipotentiary,  or  charg6  des  afiaires,  on 
going  from  the  United  Stales  to  any  foreign 
country. 

The  outfit  can  in  no  case  exceed  one  year's 
full  salary  of  such  minister  or  charg6  des 
affaires.  No  outfit  is  allowed  to  a  consul. 
Act  of  Congr.  May  1,  1810,  s.  1.  See  Min- 
ister. 

OUTHOUSES.  Buildings  adjoining  or 
belonging  to  dwelling-houses. 

Buildings  subservient  to,  yet  distinct  from, 
the  principal  mansion-house,  located  either 
within  or  without  the  curtilage.  1  Bishop, 
Crim.  Law,  i  175  ;  4  Conn.  46 ;  4  Gill  &  J. 
Md.  402 ;  2  Crawf.  &  D.  Cr.  Cas.  479. 

It  is  not  easy  to  say  what  comes  within  and 
what  is  excluded  from  the  meaning  of  out- 
house. It  has  been  decided  that  a  school-room, 
separated  fr^m  the  dwelling-house  by  a  nar- 
row passage  about  a  yard  wide,  the  roof  of 
which  was  partly  upheld  by  that  of  the  dwell- 
ing-house, the  two  buildings,  together  with 
some  other,  and  the  court  which  inclosed 
them,  being  rented  by  the  same  person,  was 
properly  described  as  an  outhouse.  Russ.  & 
k.  Cr.  Cas.  295.  See,  for  other  cases,  Coke, 
3d  Inst.  67 ;  Burn,  Just.  Burning,  II ;  1  Leach, 
Cr.  Cas.  49 ;  2  East,  PI.  Cr.  1020,  1021 :  5 
Carr.  &  P.  555  ;  6  irf.  402 ;  8  Barnew.  &  C. 
401 ;  1  Mood.  Cr.  Cas.  323,  330 ;  4  Conn.  446  ; 
11  Ala.  N.  s.  594;  10  td.  30. 

OUTLA'W.  In  English  Law.  One  who 
is  put  out  of  the  protection  or  aid  of  the  law. 
22  Viner,  Abr.  316;  1  PhiUipps,  Ev.  Index  ; 
Bacon,  Abr.  Outlawry;  2  Sellon,  Pract.  277  ; 
Doctrina  Plac.  331 ;  3  Sharswood,  Blackst. 
Comm.  283,  284. 

OUTLAWRY.    In  English  Law.    Th« 
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act  of  being  put  out  of  the  protection  of  the 
law,  by  process  regularly  sued  out  against  a 
person  who  is  in  contempt  in  refusing  to  be- 
come amenable  to  the  court  having  jurisdic- 
tion. The  proceedings  themselves  are  also 
called  the  outlawry. 

Outlawry  may  take  place  in  criminal  or  in 
civil  cases.  3  Sharswood,  Blackst.  Comm. 
283 ;  Cuke,  Litt.  128 ;  4  Bouvier,  Inst.  n.  4196. 

In  the  United  States,  outlawry  in  civil  cases 
ib  unknown,  and  if  there  are  any  cases  of 
outlawry  in  criminal  cases  they  are  very  rare. 
Dane,  Abr.  ch.  193  a,  34.  See  Bacon,  Abr. 
Ahaiemeni  (B),  (hitlatoiy ;  Gilbert,  Hist.  190, 
197  ;  2  Va.  Cas.  244 ;  2  Dall.  Penn.  92. 

OUTRAQE.  A  grave  injury  ;  a  serious 
wrong.  This  is  a  generic  word  which  is  ap- 
plied to  every  thing  which  is  injurious  in  a 
great  degree  to  the  honor  or  rights  of  another. 

OUTRIDERS.     In  Engliah  Practice. 

Bailiffs  employed  by  the  sheriffs  and  their 
deputies  to  ride  to  the  farthest  places  of  their 
counties  or  hundreds,  to  summon  such  as  they 
thought  good  to  attend  their  county  or  hun- 
dred court. 

OVERDRAW.  To  draw  bills  or  checks 
upon  an  individual,  bank,  or  other  corpora- 
tion, for  a  greater  amount  of  funds  than  the 
party  who  draws  is  entitled  to. 

%»  When  a  person  has  overdrawn  his  ac- 
count without  any  intention  to  do  so,  and 
afterwards  gives  a  check  on  a  bank,  the  holder 
is  required  to  present  it,  and  on  refusal  of 
payment  to  give  notice  to  the  maker,  in  order 
to  hold  him  bound  for  it ;  but  when  the  maker 
has  overdrawn  the  bank  knowingly,  having 
no  funds  there  between  the  time  the  check 
is  given  and  its  presentment,  the  notice  is 
not  requisite.    2  Nott  k  M*C.  So.  C.  433. 

OVERDUE.  A  bill,  note,  bond,  or  other 
contract  for  the  payment  of  money  at  a  par- 
ticular day,  when  not  paid  upon  the  day,  is 
overdue. 

The  indorsement  of  a  note  or  bill  overdue 
is  equivalent  to  drawing  a  new  bill  payable 
at  sight.  2  Conn.  419 ;  18  Pick.  Mass.  260 ; 
9  Ala.  N.  3.  153. 

A  note,  when  passed  or  assigned,  when  over- 
due is  subject  to  all  the  equities  between  the 
original  contracting  parties.  6  Conn.  5  ;  10 
id.  30,  55 ;  3  Ilarr.  N.  J.  222. 

OVER-INSURANCE.  See  Double  In- 
surance. 

OVERPLUS.  What  is  left  beyond  a  cer- 
tain amount ;  the  residue ;  the  remainder  of 
a  thing.     The  same  as  surplus. 

The  overplas  may  be  certain  or  uncertain.  It  is 
certain,  for  example,  when  an  eittate  is  worth  three 
thoasand  dollars,  and  the  owner  asserts  it  to  be  so 
in  his  will,  and  devices  of  the  proceeds  one  thou- 
land  dollars  to  A,  one  thousand  dollars  to  B,  and 
the  overplus  to  C,  and  in  consequence  of  the  dete- 
rioration of  the  estate,  or  from  some  other  cause,  it 
sells  for  less  than  throe  thousand  dollurs,  each  of 
the  legatees,  A,  B,  and  G,  shall  take  one-third.  The 
orerplos  is  uncertain  where,  for  example,  a  testator 
does  not  know  the  value  of  his  estate,  and  gives 
variotu  legaeies,  and  the  ovtrplu*  to  another  legatee :' 


the  latter  will  be  entitled  only  to  what  may  belefl. 
18  Ves.  Ch.  466.     See  Rksidue;  Surplus. 

OVERRULE.     To  annul ;  to  make  void. 

This  word  is  frequently  nsed  to  signify  that  a 
case  h'js  been  decided  dinctly  oppot^ito  to  a  former 
case :  whi.n  this  takes  place,  the  first-decided  case 
is  said  to  be  overruled  as  a  precedent,  and  cannot 
any  longer  be  considered  as  of  binding  authority. 

Mr.  Grcenleuf  has  made  a  very  valuable  collec- 
tion uf  overruled  cases,  of  great  service  to  the  prac- 
titioner. 

It  also  signifies  that  a  majority  of  the  judges 
have  decided  against  the  opinion  of  the  minority, 
in  which  case  the  latter  are  said  to  be  overruled. 

OVERSEERS  OF  THE  POOR.     Per- 

sons  appointed  or  elected  to  take  care  of  the 
poor  with  moneys  furnished  to  them  by  the 
public  authority. 

The  duties  of  these  officers  are  regulated 
by  local  statutes.  In  general,  the  oxerseera 
are  bound  to  perform  those  duties,  and  the 
neglect  of  them  will  subject  them  to  an  in- 
dictment. See  1  Sharswood,  Blackst.  Cumm. 
3G0;  10  Viner,  Abr.  150;  1  Mass.  459;  3  id. 
4::6;  1  Penn.  N.  J.  G,  136;  Comyns,  Dig. 
Justices  of  ilie  Peace  (B  63-65). 

OVERS  MAN.  In  Scotch  Law.  A 
person  commonly  named  in  a  submission,  to 
whom  power  is  given  to  determine  in  case 
the  arbiters  cannot  agree  in  the  sentence. 
Sometimes  the  nomination  of  the  oversman  is 
left  to  the  arbiters.  In  either  case  the  overs- 
n^an  has  no  power  to  decide  unless  the  arbi* 
ters  differ  in  opinion.  Erskine,  Inst.  4.  3. 16. 
The  office  of  an  oversman  very  much  resem 
bles  that  of  an  umpire. 

OVERT.     Open. 

An  overt  act  in  treason  is  proof  of  the  in 
tention  of  the  traitor,  because  it  opens  his  de- 
signs :  without  an  overt  act,  treason  canuoi 
be  committed.  2  Chitty,  Crim.  Law,  40.  An 
overt  act,  then,  is  one  which  manifests  the 
intention  of  the  traitor  to  commit  treason. 
Archbold,  Crim.  Plead.  379;  4  Sharswood, 
Blackst,  Comm.  79  ;  Coke,  3d  Inst.  12 ;  1  Dall. 
Penn.  33  ;  2  id.  346 ;  4  Cranch,  75  ;  3  Wash. 
C.  C.  234;  2  Gabbett,  Crim.  Law,  890,  891. 

The  mere  contemplation  or  intention  to 
commit  a  crime,  although  a  sin  in  the  sight 
of  Heaven,  is  not  an  act  amenable  to  human 
laws.  The  mere  sneculative  wantonness  of  a 
licentious  imagination,  however  dangerous  or 
even  sanguinary  in  its  object,  can  in  no  case 
amount  to  a  crime.  But  the  moment  that 
any  overt  act  is  manifest,  the  offender  becomes 
amenable  to  the  laws.  See  Attexpt  ;  Con- 
spiracy ;  Croke  Car.  577. 

O'WELTT.  The  difference  which  is  paid 
or  secured  by  one  coparcener  to  another  for 
the  purpose  of  equalizing  a  partition.  Lit- 
tleton, §  251 ;  Coke,  Litt.  re9  a;  1  Watts,  Penn. 
265  ;  1  Whart.  Penn.  292;  Cruise,  Dig.  tit. 
19,  J  32;  1  Vern.  Ch.  133;  Plowd.  134;  16 
Viner,  Abr.  223,  pi.  3  ;  Brooke,  Abr.  Fartir 
Hon,  i  5. 

OWINQ.     Something  unpaid.     A  debt, 
for  example,  is  owing  while  it  is  unpaid,  and 
I  whether  it  be  due  or  not 
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In  affidavits  to  hold  to  bail  it  is  usual  to 
state  that  the  debt  on  which  the  action  is 
founded  is  due,  owing  and  unpaid.  1  Penn. 
Law  Joum.  210. 

OTTTIiBR.  In  English  Law.  One  guilty 
of  the  offence  of  owliuj;. 

OT^TLING.  In  'Engliah  Law.  The 
offence  of  transporting  wool  or  sheep  out  of 
the  kingdom. 

The  name  is  said  to  owe  its  origin  to  the 
fact  that  this  offence  was  carried  on  in  the 
night,  when  the  owl  was  abroad. 

OWNER.  He  who  has  dominion  of  a 
thing,  real  or  personal,  corporeal  or  incorpo- 
real, which  he  has  a  right  to  enjoy  and  do 
with  as  he  pleases, — even  to  spoil  or  destroy 
it,  as  far  as  tne  law  permits,  unless  he  be  pre- 
vented by  some  agreement  or  covenant  which 
rentrains  his  right. 

3*  Although  there  can  be  but  one  absolute 
owner  of  a  thing,  there  mav  be  a  qualified 
ownership  of  the  t>ame  thing  by  man^.  Thus, 
a  bailor  nas  the  general  ownership  of  the 
Uiing  bailed,  the  bailee  the  special  owner- 
ship. The  right  of  the  absolute  owner  is 
more  extended  than  that  of  him  who  has  only 
a  qualified  ownership:  as,  for  example,  the 
use  of  the  thing.  Thus,  the  absolute  owner 
of  an  estate,  that  is,  an  owner  in  fee,  may  cut 
the  wood,  demolish  the  buildings,  build  new 
ones,  and  dig  wherever  he  may  deem  proper 
for  minerals,  stone,  plaster,  and  similar 
things,  which  would  be  considered  waste  and 
would  not  be  allowed  in  a  qualified  owner 
of  the  estate,  as  a  lessee  or  a  tenant  for  life. 
The  word  owner,  when  used  alone,  imports 
an  absolute  owner ;  but  it  has  been  held  in 
Ohio  that  the  word  owner,  in  the  Mechanic 
Lien  Law  of  that  state,  included  the  owner  of 
the  leasehold  as  well  as  of  the  reversion,  on 
the  ground  that  any  other  construction  would 
be  subversive  of  the  policy  and  intent  of  the 
statute.     2  Ohio,  123. 

8*  The  owner  continues  to  have  the  same 
ri^ht  although  he  perform  no  acts  of  owner- 
ship or  be  disabled  from  performing  them, 
ana  although  another  perform  such  acts  with- 
out the  knowledge  or  against  the  will  of  the 
owner.  But  the  owner  may  lose  his  right  in 
a  thing  if  he  permit  it  to  remain  in  the  pos- 
session of  a  third  person  for  a  sufficient  time 
to  enable  the  latter  to  acquire  a  title  to  it  by 
prescription  or  under  the  Statute  of  Limita- 
tion. See  La.  Civ.  Code,  b.  2,  tit.  2,  c.  1 ; 
Encyclop^die  de  M.  d'Alembert,  FroprU- 
iaire, 

4*  When  there  are  several  joint-owners  of 
it  thing, — as,  for  example,  of  a  ship, — the 
minority  of  them  have  the  right  to  make  con- 
tracts in  respect  of « such  thing  in  the  usual 
course  of  business  or  repair,  and  the  like,  and 
the  minority  will  be  bound  by  such  contracts. 
Holt,  58G;  1  Bell,  Comm.  5th  ed.  519;  5 
Whart.  Penn.  366. 

OWKERSHIP.    The  right  by  which  a 


thing  belongs  to  some  one  in  particular,  to 
the  exclusion  of  all  others.  La.  Civ.  Code, 
art.  480. 

OXGANQ  (fr.  Sax.  gang,  going,  and  ox  ; 
Law  Lat.  hovaia).  In  Old  English  Law. 
So  much  land  as  an  ox  could  till.  Accord- 
ing to  some,  fifteen  acres.  Coke,  Litt.  69  a; 
Crompton,  Jurisd.  220.  According  to  Bal- 
four, the  Scotch  oxengang^  or  oxgaU,  con- 
tained twelve  acres ;  but  this  does  not  corre- 
spond with  ancient  charters.  See  Bell,  Diet. 
rloughgaie.  Skene  says  thirteen  acres.  Cowel. 

07ER  (Lat.  audire;  through  L. Fr.  oyer,  to 
hear.).  • 

In  Pleading.  A  prayer  or  petition  to  the 
court  that  the  partv  may  hear  read  to  him 
the  deed,  etc.  stated  in  the  pleadings  of  the 
opposite  party,  and  which  deed  is  by  intend- 
ment of  law  m  court  when  it  is  pleaded  with 
a  profert.  The  8ame  end  is  now  generally 
attained  by  giving  a  copy  of  the  deed  of 
which  oyer  is  asked,  or,  in  other  instances,  by 
setting  forth  the  instrument  in  full  in  the 
plaintiff's  statement  of  his  case.  Oyer  as  it 
existed  at  common  law  seems  to  be  abolished 
in  England.  1  Bos.  &  P.  646,  n.  6 ;  3  id.  398  ; 
25  Eng.  L.  &  Eq.  304.  Oyer  may  be  de- 
mand^ of  any  specialty  or  other  written 
instrument,  as,  bonds  of  all  sorts,  deeds-poll, 
indentures,  letters  testamentary  and  of  ad- 
ministration, and  the  like,  which  the  adverse 
party  is  obliged  to  plead  with  a  profeji  in 
cuHa,  But  pleading  with  a  profert  unneces- 
sarily does  not  give  a  right  to  demand  oyer, 
1  Salk.  497 ;  and  it  may  not  be  had  except 
when  profert  is  made.  1  Hempst.  Ark.  265. 
Denial  of  oyer  when  it  should  be  granted  is 
ground  for  error.  1  Blackf.  Ind.  126.  In  such 
cases  the  party  making  the  claim  should 
move  the  court  to  have  it  entered  on  record, 
which  is  in  the  nature  of  a  plea,  and  the 
plaintiff  may  counterplead  the  right  of  oyer, 
or  strike  out  the  rest  of  the  pleading  follow- 
ing the  oyer,  and  demur,  1  ^und.  9  6,  n.  1 ; 
Bac.  Abr.  Pleas,  1 ;  upon  which  the  judgment 
of  the  court  is  either  that  the  defendant  have 
oyer,  or  that  he  answer  without  it.  Id. ;  2 
Lev.  142 ;  6  Mod.  28.   See  Profert  in  Curia. 

After  craving  oyer,  the  defendant  may  set 
forth  the  deed  or  a  part  thereof,  or  not,  at  his 
election,  1  Chitty,  PI.  372,  and  may  aftei^ 
wards  plead  non  est  factum,  or  any  other 

flea,  without  stating  the  oyer,  2  Strange, 
241 ;  1  Wils.  97,  and  may  demur  if  a  mate- 
rial variance  appear  between  the  oyer  and 
declaration.     2  Saund.  366,  n. 

See,  generallv,  Comvns,  Dig.  Pleader  (P), 
Abatement  (I  22) ;  3  Bouvier,  Inst.  n.  2890. 

07ER  AND  TERMINER.  See  As- 
size ;  Court  of  Oyer  and  Teruiner. 

07EZ  (Fr.  hear  ye).  The  introduction  to 
any  proclamation  or  advertisement  by  public 
crier.  It  is  wrongly  and  usually  pronounced 
oh  yes.  4  Sharswood,  Blackst.  Comm.  340,  n. 
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PACB.  A  measure  of  length,  containing 
fcwo  feet  and  a  half.  The  geometrical  pace  is 
five  feet  long.  The  common  pace  is  the  length 
of  a  step ;  the  geometrical  is  the  length  of 
two  steps,  or  the  whole  space  passed  over  by 
the  same  foot  from  one  step  to  another. 

PACIFICATION  ( Latpctx^  peace,yac^e, 
to  make).  The  act  of  making  peace  between 
two  countfies  which  have  been  at  war ;  the 
restoration  of  public  tranquillity. 

PACK.  To  deceive  by  false  appearances ; 
to  counterfeit ;  to  delude :  as,  pacKing  a  jury. 
See  Jury  ;  Bacon,  Abr.  Juries  (M) ;  12  Conn. 
262. 

PACT.  In  Civil  Law.  An  agreement 
made  by  two  or  more  persons  on  the  same 
subject,  in  order  to  form  some  engagement, 
or  to  dissolve  or  modify  one  already  made: 
ConvtiiHo  est  duorum  in  idem  placUum  consen- 
sus de  re  solvendd,  id  est  facitndd  vel  prces- 
iandd.  Dig.  2.  14 ;  Clef  des  Lois  Rom. ;  Ay- 
liffe,  Pand.  558 ;  Merlin,  R^p.  Facte, 

PACTIONS.  In  International  Law. 
Contracts  between  nations  which  are  to  be 
performed  by  a  single  act,  and  of  which 
exfCution  is  at  an  end  at  once.  1  Bouvier, 
Inst.  n.  100. 

PACTUM  CONSTITUTE]  PECU- 
NI23  (Lat.).  In  Civil  Law.  An  agree- 
ment by  w'/ich  a  person  appointed  to  his 
creditor  a  certain  day,  or  a  certain  time,  at 
which  he  promised  to  pay  ;  or  it  may  bj  de- 
fined simply  an  agreement  by  which  a  per- 
son promises  a  creditor  to  pay  him. 

When  a  person  by  this  pact  promises  his  own  cre- 
ditor to  paj  bim,  there  arices  a  new  obligation,  which 
does  not  destroy  the  former  by  which  he  was  already 
bound,  but  which  is  accessory  to  it;  and  by  this 
multiplicity  of  obU;;ations  the  right  of  the  creditor 
is  strengthened.     Pothier,  Obi.  pt.  2,  c.  6,  8.  9. 

There  is  a  striking  conformity  between  the  pae- 
tnm  eonntitutm  pecunim,  as  above  defined,  and  our 
imdebitatut  attumpfit.  The  pachtm  coiiBtitutm  pe~ 
cHuite  was  a  promise  to  pay  a  subsisting  debt, 
whether  natural  or  civil,  made  in  such  a  manner 
as  not  to  extinguish  the  preceding  debt,  and  intro- 
duced by  the  praetor  to  obviate  some  formal  diffi- 
ealties.  The  action  of  indebitatut  atitmpttit  was 
brought  upon  a  promise  for  the  payment  of  a  debt : 
it  was  not  subject  to  the  wager  of  law  and  other 
technical  difficulties  of  the  regular  action  of  debt; 
but  by  such  promise  the  right  to  the  action  of  debt 
was  not  extinguished  nor  varied.  4  Coke,  91, 95.  Bee 
I  H.  Blaokst.  650-^65,  850 ;  Dougl.  6,  7 :  3  Wood, 
Inst  168,  169,  n.  e;  1  Viner.  Abr.  270 ;  Brooke, 
Ahr.  Action  ntr  le  C<U9  (pi.  7, 60,  72) ;  Fitzherbert, 
Kat.  Brev.  94  A,  n.  a,  145  G ;  4  Bns.  A  P.  295 ;  1 
Chitty,  Plead.  89;  TonllSer,  Dr.  Civ.  Fr.  liv.  3,  t.  3, 
6.  4,  nn.  388, 396. 

PACTUM  DE  NGN  FETANDO  (Lat.). 
In  Civil  Law.  An  agreement  made  between 
a  creditor  and  his  debtor  that  the  former  will 
not  demand  from  the  latter  the  debt  due.  B^ 
this  agreement  the  debtor  is  freed  from  his 
obligation.     This  is  not  unlike  the  covenant 


not  to  sue,  of  the  common  law.   Wolff,  Dr.  de 
la  Nat.  i  755. 

PACTUM  DE  QUOTA  LITIS  (Lat.). 
In  Civil  Law.  An  agreement  by  wnich  a 
creditor  of  a  sum  difficult  to  recover  promises 
a  portion — for  example,  one-third — to  the 
person  who  will  undertake  to  recover  it.  In 
general,  attorneys  will  abstain  from  making 
such  a  contract:  yet  it  is  not  unlawful  at 
common  law. 

PAQODA.  In  Commercial  Lawp  A 
denomination  of  money  in  Bengal.  In  the 
computation  of  ad  valorem  duties  it  is  valued 
at  one  dollar  and  ninety-four  cents.  Act  of 
March  2,  1799,  s.  61,  1  Story,  U.  S.  Laws, 
C26.     See  Foreign  Coins. 

PAINE  FORTE  ET  DURE.  See  Peins 
Forte  et  Dure. 

PAIS,  PATS.  A  French  word,  signify- 
ing country.  In  law,  matter  in  pais  is  mat- 
ter of  fact,  in  opposition  to  matter  of  record : 
a  trial  per  pais  is  a  ti-ial  by  the  country, — 
that  is,  by  a  jury. 

PALACE  COURT.    In  English  Law 
A  court  which  had  jurisdiction  of  all  personal 
actions  arising  between  any  parties  within 
twelve  miles  of  Whitehall,  not  including  the 
city  of  London. 

it  was  erected  in  the  time  of  Charles  I., 
and  was  held  by  the  steward  of  the  house- 
hold, the  knight-marshal  and  steward  of  the 
court,  or  his  deputy.  It  had  its  sessions  once 
a  week,  in  the  borough  of  Southwark.  It 
was  abolished  by  12  &  13  Vict.  c.  101,  {  13. 

PALFRIDUS  (L.  Lat.).  A  palfrey;  a 
horse  to  travel  on.  Fitzherbert,  Nat.  Brev.  93, 

PANDECTS.  In  CivU  Law.  The 
name  of  an  abridgment  or  compilation  of  the 
civil  law,  made  by  Tribonian  and  others,  by 
order  of  the  emperor  Jostinian,  and  to  whico 
he  gave  the  force  of  law  a.d.  533. 

3.  It  is  also  known  by  the  name  of  the  Digest 
because  in  his  compilation  the  writings  of  the 
jurists  were  reduced  to  order  and  condensed  quan 
Uigeatia.  The  emperor,  in  530,  published  an  ordi- 
nance entitled  De  Couceptione  DiffeatormHf  which 
was  addressed  to  Tribonian,  and  by  which  he  was 
required  to  select  some  of  the  most  distinguished 
lawyers  to  assist  him  in  composing  a  collection  of 
the  best  decisions  of  the  ancient  lawyers,  and  com- 
pile them  in  fifty  books,  without  confusion  or  con- 
tradiction. The  instructions  of  the  emperor  wert 
to  select  what  was  useful,  to  omit  what  was  anti- 
quated or  superfluous,  to  avoid  contradictions,  and, 
by  the  necessary  changes,  to  produce  a  complete 
body  of  law.  This  work  was  a  companion  to  the 
Code  of  Justinian,  and  was  Vo  be  governed  in  its 
nrrangement  of  topics  by  the  method  of  the  Code. 
Justinian  allowed  the  commissioners,  who  were 
sixteen  In  number,  ten  years  to  compile  it ;  but  the 
work  was  completed  in  three  years,  and  promul- 
gated in  633.  A  list  of  the  writers  from  whose 
works  the  collection  was  made,  and  an  account  o' 
the  method  pursued  by  the  commissioners,  will  l*e 
found  in  Smith's  Diet,  of  Gr.  A  R.  Antiq.    The 
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Digest,  although  compiled  in  Coostantinople,  was 
originaliy  written  in  Latin,  and  afterwards  trans- 
lateil  into  Grook. 

The  Digest  is  divided  in  two  different  ways :  the 
first  into  fifty  books,  each  book  into  several  titles, 
and  each  title  into  several  extracts  or  leges,  and  at 
the  head  uf  each  scries  of  extracts  is  the  name  of 
the  lawyer  from  whose  work  they  were  taken. 

3.  The  Jirtit  book  contains  twenty-two  titles. 
The  subject  of  the  first  is  Ve  Jnaticia  et  JnrCf  of 
the  division  uf  person  and  things,  uf  magistrates, 
etc.  The  aceoudf  divided  into  fifteen  titles,  treats 
of  the  power  of  magistrates  and  their  jurisdiction, 
the  manner  of  commencing  suits,  of  agreements 
and  compromises.  The  third,  composed  of  six  titles, 
treats  uf  thuse  who  can  and  those  who  cannot  sue. 
of  advocates  and  attorneys  and  syndics,  and  of 
calumny.  The  fourth,  divided  into  nine  titles, 
treai^  of  causes  of  restitution,  of  submissions  and 
arbitrations,  of  minors,  carriers  by  water,  inn- 
keepers, and  those  who  have  the  care  of  the  pro- 
perty of  others.  In  the  fifth  there  are  six  titles, 
which  treat  of  jurisdiction  and  inofficious  testa- 
ments. The  subject'1)f  the  •ixth,  in  which  there 
are  three  titles,  is  actions.  The  teventh,  in  nine 
titles,  embraces  whatever  concerns  usufructs,  per- 
sonal servitudes,  habitations,  the  uses  of  real  estate 
and  its  appurtenances,  and  of  the  sureties  required 
of  the  usufructuary.  The  enjhth  book,  in  si.x  titles, 
roguiatci  urban  and  rural  servitudes.  The  uinth 
book,  in  four  titles,  explains  certain  personal  actions. 
The  tenth,  in  four  titles,  treats  of  mixed  actions. 
The  object  of  the  eleventh  book,  containing  eight 
titles,  is  Vt  regulate  interrogatories,  the  canes  of 
which  the  judge  was  to  take  cognizance,  fugitive 
slaves,  o\'  gamblers,  of  surveyors  who  made  false 
reports,  and  of  funerals  and  funeral  expenses.  The 
ticeffth  book,  in  seven  titles,  regulates  personal 
actions  in  which  the  plaintiff  claims  the  title  of  a 
thing.  The  thirteenth,  in  seven  titles,  and  (he /««/•- 
teenth,  in  six  titles,  regulate  certain  actions.  The 
fifteenth,  in  four  titLs,  treats  of  actions  to  which 
a  father  or  master  is  liable  in  consequence  of  the 
acts  of  his  children  or  slaves,  and  tho^e  to  which 
bo  is  entitled,  of  the  pecnliu/n  of  children  and 
slaves,  and  of  the  actions  on  this  right. 

4.  The  sixteenth,  in  three  titles,  contains  the  law 
relating  to  the  senatus-consuUum  Velleianum,  of 
compensation  or  set-off,  and  of  the  action  of  deposit. 
The  terenteenth,  in  two  titles,  expounds  the  law  of 
mandates  and  partnership.  The  eighteenth,  book, 
in  seven  tit'cs,  explain.^  the  contract  of  sale.  The 
nineteenth,  in  five  titles,  treats  of  the  actions  which 
arise  on  a  contract  of  sale.  The  law  relating  to 
pawns,  hypothecation,  the  preference  among  tre- 
ditors,  and  subrogation,  occupy  the  ticentieth  book, 
which  contains  six  titles.  The  ttrentif-fir^t  book 
explains,  under  three  titles,  the  edict  of  the  ediles 
relating  to  the  sale  of  slaves  and  animals,  then  what 
relate'!  to  evictions  and  warranties.  The  ticeniy- 
tecond  book,  in  six  titles,  treats  of  interest,  profiti<, 
and  accessories  of  things,  proofs,  presumptions, 
and  of  i  m^rance  of  law  an  I  fiict.  The  twenttf -third, 
in  five  titles,  contains  the  law  of  marriage,  and  its 
accompanying  agreements.  The  tioenty-ftiurth,  in 
three  titles,  and  the  tioenty  fifth,  in  seven  titles, 
regulates  donations  between  husband  and  wife, 
divorces  and  their  consequence.  The  twrntj/-»ixth 
»nd  ticenti/-terenth,  each  in  two  titles,  contain  the 
law  relat'ng  to  tutorshio  and  curatorship.  The 
ticentif-eightk,  in  eight  titles,  and  the  ttoetttff-ninth, 
in  seven,  contain  the  law  on  last  will  ajid  testa- 
ments. 

The  thirtieth,  thirtif-firnt  and  thirty-t*'envd,  each 
divided  into  two  titles,  contain  the  law  of  trusts 
and  specif! 0  legacies. 

The  thirt  If -third,  thirty-foHrth,  and  thirty  fifth— 
the  first  divided  into  ten  titl^,  the  second  into 
nine  titles,  and  the  last  into  three  titles — treat  of 


various  kinds  of  legacies.  The  thirty -tixth,  con- 
taining four  titles,  explains  the  senatud-eonsultuia 
Trebeliianum,  and  the  time  when  trusts  become 
due. 

5.  The  thirty-eeventh  book,  containing  fifteen 
titles,  has  two  objects, — to  regulate  succtssiona  and 
to  declare  the  respect  which  children  owe  their 
parents  and  frcedmen  their  patrons.  The  thirty- 
eighth  book,  in  seventeen  titles,  treats  of  a  variety 
of  subjects :  of  sucoessio&s,  and  of  the  decree  of 
kindred  in  succesi^ions ;  of  possession  ;  and  of  heirs 
The  thirty-ninth  explains  the  means  which  the  law 
and  the  preetor  take  to  prevent  a  threatened  injury, 
and  donations  inter  viv<>»  and  mortis  cautd.  Tht 
fortieth,  in  sixteen  titles,  treats  of  the  state  and 
condition  of  persons,  and  of  what  relates  to  freed- 
men  and  liberty.  The  different  means  "of  acquiring 
and  losing  title  to  property  are  explained  in  the 
forty-fimt  book,  in  .ten  titles.  Tha  forty-necond,  in 
eight  titles,  treats  of  the  ree  judicata,  and  of  the 
seizure  and  sale  of  the  property  of  a  debtor.  In- 
terdicts, or  possessory  actions,  are. the  object  of  the 
forty-third  hook,  in  three  titles.  The  forty-Jourth 
contains  an  enumeration  uf  defences  which  arise  in 
consequence  of  the  rex  judicata  ^  from  the  lapse  of 
time,  prescription,  and  the  like.  This  oceupie.'t  six 
titles ;  the  seventh  treats  of  obligations  and  action4. 
The  forty-fifth  speaks  uf  stipulations,  by  frcedmen 
or  by  slaves.  It  contains  only  three  titles.  The 
forty-eixth,  in  eight  titles,  treats  of  securities,  no- 
vations and  delegations,  payments,  releases,  and 
acceptilations.  In  the  forty-nerenth  book  are  ex- 
plained the  punishments  inflicted  for  private  crimes, 
de  privotiti  dclictia,  among  which  are  included  lar- 
cenies, slander,  libels,  oflences  against  religion  and 
public  manners,  removing  boundaries,  and  similar 
offences.  ^ 

6*  The  forty -eighth  book  treats  of  public  crimes, 
among  which  are  cnumcrnted  those  of  Ueta-vuijenta- 
tit,  adultery,  murder,  poisoning,  parricide,  extoi  tion, 
and  the  like,  with  rules  for  procedure  in  such  cases. 
The  forty-ninth,  \n  ei;;htcen  titles,  treats  of  appeals, 
of  the  rights  of  the  public  treasury,  of  those  who  are 
in  captivity,  and  of  their  repurchase.  The  fiftieth 
and  last  book,  in  seventeen  titles,  explains  the  rights 
of  municipalities,  and  then  treats  of  a  variety  of 
public  oflSoers. 

These  fifty  books  are  allotted  in  seven  parts: 
the  first  contains  the  first  four  books ;  the  second, 
from  the  fifth  to  the  eleventh  book  inclusive;  tho 
third,  from  the  twelfth  to  the  nineteenth  inclusive; 
the  fourth,  from  the  twentieth  to  the  twtnty- 
seventh  inclusive  ;  the  fifth,  from  the  twenty-eighth 
to  the  thirty -sixth  inclusive ;  the  sixth  commences 
with  the  thirty-seventh  and  ended  with  the  forty- 
seventh  book ;  and  the  seventh,  or  last,  is  com- 
posed of  the  last  six  books. 

The  divi.«ion  into  digettnm  retnt  (book  first  to 
and  including  title  second  of  book  twenty -fourth), 
digc»tnm  infurtintnm  (title  third  of  book  twinty- 
fuurth,  to  and  including  book  thirty-eighth),  and 
digeHnm  uocnm  (frum  book  thirty-ninth  to  the 
end),  has  reference  to  the  order  in  which  these 
throe  parts  appeared. 

The  Pandiots  arc  more  usually  cited  by  English 
and  American  jurists  by  numbers,  thus :  Dig.  23. 
3.  5.  6,  meaning  book  23,  title  3,  law  or  fragment 
5,  section  fi  ;  sometimes,  also,  otherwise,  as,  1).  23. 
3.  fr.  5.  ^  6 :  or  fr.  5.  ^  ff.  D.  23.  3.  The  old  mode 
of  citing  was  by  titles  and  initial  words,  thus : 
D.  de  jnre  dotium,  L.  profectitia,  §  ni  pater  ;  or  tho 
same  references  in  reverse  order.  From  this  after- 
wards originated  the  following:  h.  profectitia  5. 
3  ei  pater  tt,  D.  de  jnre  dotivm,  and,  lastly,  L.  6. 
j^  6.  D.  de  jnre  dotium, — which  is  the  form  com- 
monly used  by  the  continental  jurists  of  Europe^ 
1  Msekeldy,  Civ.  Law,  54,  55,  §  65.  And  see  Tay. 
lur.  Civ.  Law,  24,  25.  The  abbreviation  ff.  w 
commonly  used  instead  of  Dig.  or  Pandects. 
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T*  The  Piindeols — m  well  indeed  as  all  Jus- 
iinian'a  laws,  except  some  fragments  of  the  Code 
and  Novels — were  lost  to  all  Europe  for  a  eonsi-  , 
derable  period.  Daring  the  pillage  of  Amalfi,  in  I 
the  war  between  the  two  soi-disant  popes  Inno-  ' 
eent  II.  and  Anaclet  II.,  a  soldier  discoveied  an 
old  manuscript,  which  attracted  bis  attention  by 
its  envelope  of  many  colors.  It  was  carried  to  the 
Emperor  Clothaire,  and  proved  to  be  the  Pandects 
of  Justinian.  The  work  was  arranged  in  its  pre- 
sent order  by  Warner,  a  German,  whose  Latin 
name  is  Irnerius,  who  was  appointed  by  that  empe- 
ror X*rofessor  of  Roman  Law  at  Bulogna.  I  Four- 
Del,  Hist  des  Avocats,  44,  46, 51.  The  style  of  the 
work  is  very  grave  and  pure,  and  contrasts  in 
this  respect  with  that  of  the  Code,  which  is  very 
far  from  classical.  On  the  other  hand,  the  learn- 
ing of  the  Digest  stands  rather  in  the  discussing 
of  subtle  questions  of  law,  and  enumerations  uf 
the  variety  of  opinions  of  ancient  lawyers  there- 
upon, than  in  practical  matters  of  daily  use,  of 
which  the  Code  so  simply  and  directly  treats.  See 
Ridley,  View,  pt.  L  oh.  1,  2. 

PAN£L  (diminutive  from  either  pane, 
apart,  or  page,  pagella.  Cowel).  In  Prac- 
tice. A  ftchedule  or  roll,  containing  the 
names  of  jurors  summoned  by  virtue  of  a 
writ  of  venire  faciaSy  and  annexed  to  the  writ. 
It  is  returned  into  the  court  whence  the  "cenire 
issued.  Coke,  Litt.  158  b;  3  Sharswood, 
Blackst.  Comm.  353. 

In  Scotch  La^RT.  The  prisoner  at  the 
bar,  or  person  who  takes  his  trial  before  the 
court  of  justiciary  for  some  crime.  So  called 
from  t lie  time  of  his  appearance.  Bell,  Diet. 
Spelled,  al^'O,  panneL 

PAPXiR-BOOK.  In  Practice.  A  book 
or  paper  containing  an  abstract  of  all  the 
facts  an<i  pleadings  necessary  to  the  full  un- 
derstanding of  a  case. 

Courts  of  error,  and  other  courts,  on  argu- 
ments, require  that  the  judges  shall  each  be 
furnished  with  such  a  paper-book.  In  the 
court  of  kind's  bench,  in  Kngland,  the  tran- 
script containing  the  whole  of  the  proceed- 
ings filed  or  delivered  between  the  parties, 
when  the  issue  joined,  in  an  issue  in  fact,  is 
called  the  paper-book,  Stephen,  Plead.  95  ; 
B  Sharswiiod,  Blackst.  Comm.  317;  3  Chitt. 
Pract.  521;  2  Strange,  1131,  120G;  1  Chitt. 
Bail,  277  ;  2  Wils.  243  ;  Tldd,  Pract.  727. 

PAPER-DATS.  In  SngUsh  Law. 
Days  on  which  special  arguments  arc  to  take 
place.  Tuesdays  and  Fridays  in  term-time 
are  paper-days  appointed  by  the  court.  Lee, 
Diet,  of  Pract. ;  Archbold,  Pract.  101. 

PAPER  MONET.  The  engagements  to 
pay  money  which  are  issued  by  governments 
and  banks  and  which  pass  as  money. 
Pardessus,  Droit  Com.  n.  0.  Bank-notes 
are  generally  considered  as  cash,  and  will 
answer  all  the  purposes  of  currency ;  but 
paper  money  is  not  a  legal  tender  if  objected 
to.     See  Legal  Tender. 

PAR.  In  Common  La^nr.  Equal.  It  is 
used  to  denote  a  state  of  equality  or  equal 
value.  Bills  of  exchange,  stocks,  and  the 
like,  are  at  par  when  they  sell  for  their 
nominal  value ;  above  par,  or  below  par,  when 
they  sell  for  more  or  less. 


PAR  OF  EXCHANQE.    The  par  of  the 

currencies  of  any  two  countries  means  the 
equivalence  of  a  certain  amount  of  the  cur- 
rency  of  the  one  in  the  currency  of  the  other, 
supposing  the  currency  of  bom  to  beof  the  pre* 
cise  weight  and  purity  fixed  by  their  respective 
mints.  The  exchange  between  the  two  coun- 
tries is  said  to  be  at  par  when  bills  are  nego- 
tiated on  this  footing, — i.e.  when  a  bill  lor 
j&lOO  drawn  on  London  sells  in  Paris  foi 
2520  frs.,  and  vice  vcrsd.  Bo  wen,  Pol.  Econ. 
321.     See  11  East.  2G7. 

PARAOE.  Equality  of  blood,  name,  or 
dignity,  but  more  especially  of  land  in  the 

Partition  of  an  inheritance  between  co-heirs, 
oke,  Litt.  IGG  6.     Hence  disparage,  and  dis- 
paragement.    Blount. 

In  Feudal  La^nr.  Where  heirs  took  of 
the  same  stock  and  by  same  title,  but  from 
right  of  primogeniture,  or  some  other  cause, 
the  shares  were  unequal,  the  younger  was 
said  to  hold  of  the  elder. ^"jirc  et  titulo  paragii, 
by  right  and  title  of  parage,  being  equal  in 
every  thing  but  the  quantity,  and  owing  nc 
homnge  or  leak  v.     Calvinus,  Lex. 

PARAGIXJM  (from  the  Latin  adjecti ve/^ar^ 
equal ;  made  a  substantive  by  the  addition  of 
agium.  1  Thomas,  Coke,  Litt.  081).  Equality 
In  Ecclesiastical  La^v.  The  portion 
which  a  woman  gets  on  her  marriage.  Aylifl'e, 
Parerg.  330. 

PARAMOUNT  (par,  bv,  moinite7\  to  as- 
cend). Above;  upwards.  Kelbam,  Norm. Diet. 
Paramount  enpeciji^,  above  specified.  Plowd. 
209  a. 

That  which  is  superior:  usually  applied  to 
the  highest  lord  ot  the  fee  of  lands,  tene- 
ments, or  hereditaments.  Fitzherbert,  Nat. 
Brev.  135.  AVhere  A  lets  lands  to  B,  and 
he  underlets  them  to  C,  in  this  case  A  is 
the  paramount  and  B  is  the  mesne  landlord. 
See  Mesne;  2  Sharswood,  Blnckst.  Comm. 
91;  IThomas,  Coko,  Litt. 484. n. 79,  485, n. 81. 

PARAPHERNA  (Lat).   In  Civil  Law. 

Goods  brought  by  wife  to  husband  over  and 
above  her  dower  (dos),  Voc.  Jur.  Utr. ;  Fleta, 
lib.  5,  c.  23,  i  G ;  Mackeldy.  Civ.  Law,  §  529. 

PARAPHERNALIA.  Apparel  and  or- 
naments of  a  wife,  suitable  to  her  rank  and 
degree.     2  Blackstone,  Comm.  435. 

Thepe  are  subject  to  the  control  of  the  hus- 
band during  his  lifetime,  3  Atk.  Ch.  394,  but 
go  to  the  wife  upon  his  death,  in  preference 
to  all  other  representatives,  Croke  Car.  343, 
and  cannot  be  devised  away  by  the  husband. 
Nov,  Max.  They  are  liable  to  be  sold  to  pay 
debts  <m  a  failure  of  assets.  1  P.  Wiil.  Ch. 
730.  See,  also,  2  Atk.  Ch.  642 ;  11  Viner,  Abr 
176.  The  judge  of  probate  is.  in  the  practice 
of  most  states,  entitled  to  make  an  allowance 
t )  the  widow  of  a  deceased  person  which  more 
than  takes  the  place  of  tne  paraphernalia. 
See  4  Bouvier,  Inst.  3996,  399/ . 

PARATITLA   (Lat.).     In   CivU  Law 
An  abbreviated  explanation  of  some  titles  or 
books  of  the  Ctide  or  Digest. 

PARATUM  HABEO  (Lat.  I  have 
ready).    In  Practice.    A  return  made  by 
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the  sheriff  to  a  capias  ad  respondendum^ 
which  signified  that  he  had  the  defendaDt 
ready  to  bring  into  court.  This  was  a  fiction, 
where  the  defendant  was  at  large.  After- 
wards he  was  required,  bj  statute,  to  take 
bail  from  the  defendant,  and  he  returned 
cepi  corpus  and  bail-bond.  But  still  he  might 
be  ruled  to  bring  in  the  body.    7  Penn.  St  535. 

PARAVAIL.  Tenant  paravail  is  the 
lowest  tenant  of  the  fee,  or  he  who  is  the 
immediate  tenant  to  one  who  holds  of  an- 
other, lie  is  called  tenant  paravail  because 
it  is  presumed  he  has  the  avails  or  profits  of 
the  land.  Fitzherbert,  Nat.  Brev.  1^5 ;  Coke, 
2d  Inst.  296. 

PARCEL.  A  part  of  the  estate.  1 
Gomyns,  Dig.  Abatement  (H  51),  Grant  (E 
10).  To  parcel  is  to  divide  an  estate.  Bacon, 
Abr.  Conditions  (0). 

A  small  bundle  or  package. 

The  word  "  parcel"  is  not  a  sufficient  de- 
scription of  the  property  alleged  in  an  indict- 
ment to  have  been  stolen.  The  prisoner  was 
indicted  for  stealing  '*  one  parcel,  of  the  value 
of  one  shilling,  of  the  goods,"  etc.  The  parcel 
in  question  was  taken  from  the  hold  of  a  vessel, 
out  of  a  box  broken  open  by  the  prisoner. 
Held  an  insufficient  description.  7  Coz,  Cr. 
Gas.  13. 

PARCBNAR7.  The  state  or  condition 
of  holding  title  to  lands  jointly  by  parceners, 
before  the  common  inheritance  has  been 
divided.    See  Goparcenary. 


The  daughters  of  a 
man  or  woman  seised  of  lands  and  tenements 
in  fee-simple  or  Tee-tail,  on  whom,  after  the 
death  of  such  ancestor,  such  lands  and  tene- 
ments descend,  and  they  enter.     See  Gofar- 

CKNERS. 

PARCO  FRACTO  (Lat.).  In  English 
Law.  The  name  of  a  writ  against  one  who  vio- 
lently breaks  a  pound  and  takes  from  thence 
beasts  which,  for  some  trespass  done,  or 
some  other  just  cause,  were  lawfully  im- 
pounded. 

PARCTT6  (Lat.).    A  park. 

PARDON.  An  act  of  ip*ace,  proceeding 
from  the  power  intrusted  with  the  execution 
of  the  laws,  which  exempts  the  individual  on 
whom  it  is  bestowed  from  the  punishment 
the  law  inflicts  for  a  crime  he  has  committed. 
7  Pet.  160. 

Every  pardon  granted  to  the  guilty  is  !n  dero- 
ntioD  of  the  law :  if  the  pardon  be  equitable,  the 
law  is  bad;  for  where  legislation  and  the  adminis- 
tration of  the  law  are  perfect,  pardons  n)u«>t  be  a 
violation  of  the  law.  But,  as  human  actions  are 
necessarily  imperfect,  the  pardoning  power  must 
be  vested  somewhere,  in  order  to  prevent  injustice 
when  it  is  ascertained  that  an  error  has  been  com- 
mitted. 

An  absolute  pardon  is  one  which  frees  the 
criminal  without  any  condition  whatever. 

A  conditional  pardon  is  one  to  which  a 
condition  is  annexed,  performance  of  which 
is  necessary  to  the  validity  of  the  pardon. 
1  Bail.  So.  G.  283;  10  Ark.  284;  1  M'Gord, 
&>.  C.  176 ;  1  Park.  Grim.  Gas.  N.  Y.  47. 


A  general  pardon  is  one  which  extends  to 
all  offenders  of  the  same  kind.  It  may  bo 
express,  as  when  a  general  declaration  i« 
made  that  all  offenders  of  a  certain  class 
shall  be  pardoned,  or  implied,  as  in  case  of 
the  repeal  of  a  penal  statute.  2  Ov.  Tenn. 
423. 

3«  The  pardoning  power  is  lodged  in  the 
executive  of  the  United  States  and  of  the 
various  states,  and  extends  to  all  offences  ex- 
cept those  which  nrc  punished  by  impeach- 
ment after  conviction.  In  some  states  a 
concurrence  of  one  of  the  legislative  bodies 
is  required.  See  U.S.  Gonst.  art.  3,  {  2; 
N.  Y.  Rev.  Stat.  pt.  1,  tit.  1,  c.  8,  {3;  111. 
Gonst.  art.  4,  §  8 ;  Wise.  Gonst.  art.  5,  J  6  p 
Tex.  Const,  art.  5,  J  11;  12' Miss.  751; 
Penn.  Gonst.  art.  2,  J  9  ;  Mich.  Gonst.  art.  5, 
subs.  11 ;  Iowa  Gonst.  art.  4,  subs.  11  ;  Ohio 
Gonsr.  art.  2,  ?  5  ;  1  MGord.  So.G.  178 ;  Mans. 
Gonst.  art.  8,  {  I ;  Me.  Gonst.  art.  5,  J  11 ;  Vt. 
Gonst  pt.  2,  {  11 ;  Va.  Gonst.  art.  4,  subs.  4 ; 
15  Ark.  427 ;  1  Jones,  No.  G.  1. 

It  is  to  be  exercised  in  the  discretion  of  the 
power  with  whom  it  is  lodged.  As  to  pnj- 
mises  of  pardon  to  accomplices,  see  1  Ghitty, 
Grim.  Law,  83 ;  1  Leach,  Gr.  Gas.  115. 

In  order  to  render  a  pardon  valid,  it  must 
express  with  accuracy  the<;rime  intended  to  ho 
forgiven.  4  Sharswood,  Blackst.  Gomm.  400 ; 
3  Wash.  G.  G.  335 ;  7  Ind.  359 ;  1  Jones,  No. 
G.  1.  In  case  of  a  conditional  pardon,  if 
there  be  a  breach  of  condition  the  pardon  is 
avoided.  1  M'Gord,  So.  G.  176;  1  Bail.  So.  C. 
283  ;  2  id,  516 ;  2  Gaines,  N.  Y.  57  ;  1  Park. 
Grim.  Gas.  N.  Y.  47.  See  3  Johns.  Gas.  N.  Y. 
333  ;  9  Port.  Ind.  20 ;  1  Bay,  So.  G.  334. 

8*  The  effect  of  a  pardon  is  to  protect  from 

Sunishment  the  criminal  for  the  offence  par^ 
oned,  but  for  no  other.  10  Ala.  475;  1 
Bay,  iSo.  G.  34.  It  seems  that  the  pardon  of 
an  assault  and  battery  which  afterwards  be- 
comes murder  by  the  death  of  the  person 
beaten  would  not  operate  as  a  pardon  of  tho 
murder.  12  Pick.  Mass.  496.  See  Plowd. 
401 ;  1  Hall,  N.  Y.  426.  In  general,  the 
effect  of  a  full  pardon  is  to  restore  the  con- 
vict  to  all  his  rights.  But  to  this  there  are 
some  exceptions.  Fintt,  it  does  not  restore 
civic  capacity.  2  Leigh.  Va.  724.  And  see 
1  Strobh.  So.  G.  150 ;  2  Wheel.  Gr.  Gas.  N.  Y. 
451 ;  33  N.  II.  388.  Second,  it  does  not 
affect  a  status  of  other  persons  which  has 
been  altered  or  a  right  which  has  accrued  in 
consequence  of  the  commission  of  the  crime  or 
its  punishment.  10  Johns.  N.  Y.  232 ;  4  Wash. 
G.  C.  64 ;  2  Bay,  So.  G.  565 ;  5  Gilm.  111.  214. 
4«  When  the  pardon  is  general,  either  by 
an  act  of  amnesty,  or  by  the  repeal  of  a  penal 
law,  it  is  not  necessary  to  plead  it ;  because 
the  court  is  bound,  ex  officio,  to  take  notice  of 
it,  1  Baldw.  G.  G.  91 ;  and  the  criminal  can- 
not even  waive  such  pardon,  because  by  his 
admittance  no  one  can  give  the  court  power 
to  punish  him  when  it  judicially  appears 
there  is  no  law  to  do  it.  But  when  the  par- 
don is  special,  to  avail  the  criminal  it  must 
judicially  appear  that  it  has  been  accepted: 
and  for   this  reason   it  must  be  speciallj 
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pleaded,  7  Pet.  150,  162 ;  and  if  he  has  ob- 
tained a  pardon  before  arraignment,  and  in- 
stead of  pleadine  it  in  bar  he  pleads  the  gene- 
ral issue,  he  shiul  be  deemed  to  have  waived 
the  benefit  of  it,  and  cannot  afterwards  avail 
himself  of  it  in  arrest  of  judgment.  1  Rolle, 
297.  See  I  Dy.  34  a ;  Keilw.  58 ;  T.  Rajm. 
13 ;  3  Mete.  Mass.  453. 

All  contracts  made  for  the  buying  or  pro- 
curing a  pardon  for  a  convict  are  void ;  and 
such  contracts  will  be  declared  null  by  a 
oourt  of  equity,  on  the  ground  that  they  are 
opposed  to  public  policy.  4  Bouvier,  Inst, 
n.  3857. 

See,  generally,  Bacon,  Abr.  Pardon ;  Go- 
myns.  Dig.  Pardon;  Viner,  Abr.  Pardon; 
13  Petersdorf,  Abr. ;  Dane,  Abr. ;  Coke,  3d 
Inst  233-240 ;  Hawkins,  PI.  Cr.  b.  1?,  c.  37 ; 
]  Chitty,  Crim.  Law,  762-778;  2  Russell, 
Crimes,  595 ;  Starkie,  Crim.  Plead.  368,  380. 

PARENS  PATRI23  fLat.).  Father 
of  his  country.  In  England,  the  king ;  In 
America,^ the  people.  3  Sharswood,  Blackst. 
Comm.  427 ;  2  Stephen,  C(imm.  528 ;  4  Kent, 
Comm.  508,  n.;  17  How.  393;  Shelford, 
Ins.  11 

PARBNTAaR  Kindred  in  the  direct 
ascending  line.     See  2  Bouvier,  Inst.  n.  1955. 

PARBNT8.  The  lawful  father  and 
mother  of  the  party  spoken  of.  1  Murph. 
No.  C.  336;  11  Serg.  k  R.  Penn.  93. 

The  term  parent  differs  fVom  that  of  anoestor, 
the  latter  embracing  not  only  the  father  aad  mother, 
bat  every  person  in  an  aaceading  line.  It  differs 
also  from  predecessor,  which  is  applied  to  corpo- 
rators. Wood,  Inst  68 ;  7  Ves.  Ch.  522 ;  1  Murph. 
No.  C.  336;  6  Binn.  Penn.  255.  See  Fathbr; 
Mother. 

By  the  eivil  law,  grandfathers  and  grand- 
mothers, and  other  ascendants,  were,  in  certain 
eases,  considered  parents.  Diet  de  Jar.  Parente. 
8ee  I  Ashm.  Penn.  55 ;  2  Kent,  Comm.  159;  5  East, 
323;  Bouvier,  Inst  Index. 

PARES  (Lat.).  A  man's  equals;  his 
peers.    3  SharswoKxl,  Blackst  Comm.  349. 

PARES  CXTRLO  (Lat).  In  Feudal 
LaiMT.  Those  vassals  who  were  bound  to  at- 
tend the  lord's  court  Erskine,  Inst  b.  2,  tit 
3,  s.  17 ;  1  Washburn,  Real  Prop. 

PARI  DELICTO  (Lat).  In  Criminal 
La^RT.  In  a  similar  offence  or  crime ;  equal 
in  guilt. 

A  person  who  is  in  pari  delicto  with  another 
differs  from  a  particept  ertmtW*  in  this,  that  the 
former  term  al  wajs  inolndea  the  latter,  but  the  latter 
does  not  always  include  the  former.  8  Bast,  381, 382. 

PARI  MATERIA  (Lat.).  Of  the  same 
matter;  on  the  same  subject:  as,  laws  pari 
materia  must  be  construed  with  reference  to 
esch  other.    Bacon,  Abf.  Statute  (I  3). 

PARI  PASSU  (Lat).  By  the  same  gra- 
dation. Used  especially  of  creditors  Mho,  in 
marshalling  assets,  are  entitled  to  receive 
out  of  the  same  fund  without  any  precedence 
OTer  each  other. 


[.    A  district  of  country,  of  dif- 
ferent extents. 

In  Soolaalaatloal  Law.     The  territory 
committed  to  the  charge  of  a  parson,  or  Ticar, 
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or  other  minister.  Ayliffe,  Parerg.  404 ;  2 
Sharswood,  Blackst.  Comm.  112. 

In  Looiaiana.  Divisions  corresponding 
to  counties.  The  state  is  divided  into  pa- 
rishes. 

In  Ne^  England.  Divisions  of  a  town, 
originally  territorial,  but  which  now  consti- 
tute quasi-corporntions,  consisting  of  those 
connected  with  a  certain  church.  See  2  Mass. 
501 ;  7  id.  447;  10  id.  457,  488,  492  ei  seq.; 

1  Pick.  Mass.  91. 

PARIUM  JUDICIUM  (Lat  the  deci- 
sion of  equals).  The  right  of  trial  by  one's 
peers :  i.e.  by  jury  in  the  case  of  a  commoner, 
by  the  house  of  peers  in  the  case  of  a  peer. 

PARK  (L.  Lat.  parcf/«).  An  inclosure.  2 
Sharswood,  Blackst.  Comm.  38.  A  pound.  Reg. 
Orig.  166 ;  Cowel.  An  enclosed  chase  extend- 
ing only  over  a  man's  own  grounds.    13  Car. 

II.  c.  10 ;  Manwood,  For.  Laws ;  Crompton, 
Jur.  fol.  148 ;  2  Sharswood,  Blackst.  Comm.  38. 

Pairk  is  still  retained  in  Ireland  for 
"  pound." 

PARLE  HII.L  (also  called  Parline 
Hill).  A  hill  where  courts  were  held  in  old 
times.     Cowel. 

PARLIAMENT  (said  to  be  derived  from 
parler  la  ment,  to  speak  the  mind,  or  parum 
tamentvm). 

In  English  Law.  The  legislative  branch 
of  the  government  of  Great  Brit-ain,  consisting 
of  the  house  of  lords  and  the  house  of  commons. 

2.  The  parliament  is  nsually  considered  to  con- 
sist of  the  kinx»  lords,  and  commons.  See  1  Shars- 
wood, Blackst  Comm.  147*,  167*,  Cbitty's  note; 

2  Stephen,  Comm.  537.  In  1  Wooddeson,  Lect  30, 
the  lords  temporal,  the  lords  spiritoal,  and  the  eom> 
mens  are  called  the  three  estates  of  the  realm :  yet  th« 
king  is  called  a  part  of  the  parliament,  in  right  of 
hif  prerogative  of  veto  and  the  neoessitj  of  his  ap- 
proval to  the  passage  of  a  bill.  That  the  connec- 
tion  between  the  king  and  the  lords  temporal,  the 
lords  spiritual,  and  the  commons,  who  when  as- 
sembled in  parliament  form  the  three  estates  of  the 
realm,  is  the  same  ss  that  which  subsists  between 
the  king  and  those  estates — the  people  at  large — 
ont  of  parliament,  the  king  not  being  in  either  cast 
a  member,  branch,  or  co-estate,  but  standing  solelj 
in  the  relation  of  sovereign  or  head,  see  Colton, 
Records,  710;  Rot  Pari.  vol.  iii.  623  a;  2  Mann.  A 
G.  467,  n. 

3*  Records  of  writs  summoning  knights,  bur- 
gesses, and  citizens  to  pnrliament  are  first  found  to- 
wards the  end  of  the  reign  of  Henry  111.,  such  writs 
having  isued  in  the  thirty-eighth  snd  forty-ninth 
years  of  his  reign.  4  Sharswood,  Bleckst  Comm. 
425 ;  Prynne,  4th  Inst  2.     In  the  reign  of  Edward 

III.  it  assumed  its  present  form.  Id.  Since  the  reign 
of  Edward  III.  the  history  of  England  shows  an 
almost  constant  increase  in  the  power  of  parlia- 
ment Anne  was  the  last  sovereign  who  exercised  the 
royal  prerogative  of  veto  ;  and,  as  this  prerogative 
no  longer  practically  exists,  the  authority  of  parlia- 
ment is  absolutely  unrestrained.  The  pnrliament 
can  only  meet  when  convened  by  the  sovereign, 
except  on  the  demise  of  the  sovereign  with  no  par- 
liament in  being,  in  which  case  the  last  parliament 
is  to  assemble.  6  Anne,  c.  7.  The  sovereign  has 
also  power  to  prorogue  and  dissolve  the  parliament 
May.  Imperial  PartlameDt  The  origin  of  the  £ng« 
lish  parliament  seems  traceable  to  tbe  witena  gemote 
of  the  Saxon  kings.  Encye.  Brit  See  HiOB 
CovRT  or  Parliahrwt. 
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(Lat.  unlearned  parliament).  A  name  applied 
to  a  parliament  assembled,  under  a  law  tnat  no 
lawyer  should  be  a  member  of  it,  at  Coventry. 
6  Hen.  IV. ;  1  Sharswood,  Blackst.  Gomm. 
177  ;  Walsingham,  412,  n.  30 ;  Rot  Pari.  6 
Hen.  IV. 

PAROL  (more  properly,  parole.  A 
French  word,  wnich  means,  lite^aUy,  word,  or 
speech).  A  term  used  to  distinfjuish  con- 
tracts which  are  made  verbally,  or  in  writing 
not  under  seal,  which  are  called  parol  con- 
tracts, from  those  which  are  under  seal, 
which  bear  the  name  of  deeds  or  specialties. 
1  Chitty,  Contr.  1 ;  7  Term,  350,  351,  n. ;  3 
Johns.  Gas.  N.  Y.  60;  1  Chitty,  Plead.  88.  It 
is  proper  to  remark  that  when  a  contract  is 
made  under  seal,  and  afterwards  it  is  modi- 
fied verbally,  it  becomes  wholly  a  parol  con- 
tract. 2  Watts,  Penn.  451 ;  9  Pick.  Mass. 
298;  13  Wend.  N.Y.  71. 

Pleadings  are  frequently  denominated  the 
parol.  In  some  instances  the  term  parol  is 
used  to  denote  the  entire  pleadings  in  a  cause: 
as,'  when  in  an  action  brought  against  an  in- 
fant heir,  on  an  obligation  of  his  ancestors,  he 
prays  that  the  parol  may  demur,  t.«.  that  the 
pleadings  may  be  stayed  till  be  shall  attain 
full  age.  3  Sharswood,  Blackst.  Gomm.  300;  4 
East,  485 ;  1  Huffm.  N.  Y.  178.  See  a  form  of  a 

S lea  in  abatement,  praying  that  the  parol  may 
emur,  in  1  Wentworth,  Plead.  43,  and  2 
Chitty,  Plead.  520.  Bat  a  devisee  cannot 
pray  the  parol  to  demur.    4  East,  485. 

PAROL  EVIDENCE.  Evidence  verb- 
ally delivered  by  a  witness.  As  to  the  cases 
when  such  evidence  will  be  received  or  re- 
jected, see  Starkie,  Ev.  pt.  4,  pi.  995-1055  ;  1 
Phillipps,  Ev.  400,  c.  10,  s.  1 ;  Sugden,  Vend. 
97. 

PAROL  LEASE.  An  ajpreement  made 
orally  between  parties,  by  which  one  of  them 
leases  to  the  other  a  certain  estate. 

By  the  English  Statute  of  Frauds  of  29  Car.  II. 
e.  3,  Bs.  1,  2,  3,  it  is  declared  that  "all  leases,  es- 
tates, or  terms  of  years,  or  any  uncertain  interest 
in  lands,  created  by  livery  only,  or  by  parol,  and 
not  put  in  writing  and  signed  by  the  purty,  should 
have  the  force  and  effect  of  leases  or  estates  at  will 
only,  except  leases  not  exceeding  the  term  of  three 
years,  whereupon  the  rent  reserved  during  the  term 
shall  amount  to  two  third  parts  of  the  full  im- 
proved value  of  the  thing  demised."  '*And  that 
no  lease  or  estate,  either  of  freehold  or  term  of 
years,  should  be  assigned,  granted,  or  ^rrendered 
unless  in  writing."  The  principles  of  this  statute 
have  been  adopted,  with  some  modifications,  in 
nearly  all  the  states  of  the  Union.  4  Kent,  Comm. 
95 ;  I  Hill,  Abr.  130. 

PAROLE.      In  Interaatioiial  Law. 

The  agreement  of  persons  who  have  been 
taken  by  an  enemy  that  they  will  not  again 
take  up  arms  against  those  who  captured 
them,  either  for  a  limited  time  or  during  the 
continuance  of  the  war.  YatteU  liv.  3,  c.  8, 
{151. 

PARRICIDE  (from  Lat  pater,  father,  and 
eedere,  to  slay).  In  Civil  Law.  One  who 
murders  his  father.  One  who  murders  his 
mother,  his  brother,  his  sister,  or  his  children. 
Merlin,  lUp.  Parricide;  Dig.  48.  9.  1.  3,  4. 


2*  This  offence  is  defined  almost  in  the  aamc 
words  in  the  penal  code  of  China.  Penal  Laws  of 
China,  b.  1,  s.  2,  }  4. 

The  criminal  was  punished  by  being  scourged, 
and  afterwards  sewed  in  a  sort  of  sack,  with  a  dog^ 
a  eock,  a  viper,  and  an  ape,  and  then  thrown  inte 
the  sea  or  into  a  river ;  or,  if  there  were  no  water,  he 
was  thrown  in  this  manner  to  wild  beasts.  Dig.  48. 
9.  9;  Code,  9,  17.  1.  L  4,  18,  6;  Brown,  Civ.  Law, 
423 ;  Wood,  Civ.  Law,  b.  3,  c.  10,  s.  9. 

3.  By  the  laws  of  France,  parricide  is  the  crime 
of  him  who  murders  his  father  or  mother,  whether 
they  be  the  legitimate,  natural,  or  adopted  parents 
of  the  individual,  or  the  murder  of  any  other  legiti- 
mate aseendant  Code  P6nal,  art  297.  This  crime 
is  there  punished  by  (be  criminal's  being  taken  to 
the  place  of  execution  without  any  other  garment 
than  his  shirt,  barefooted,  and  with  his  head 
eovered  with  a  black  veil.  He  is  then  exposed  on 
the  scaffold,  while  an  oflloer  of  the  court  reads  his 
sentenoe  to  the  spectators ;  his  right  hand  is  then 
cut  off,  and  he  is  immediately  put  to  death.  Id, 
art.  13. 

The  eommon  law  does  not  define  this  erime,  and 
makes  no  difference  between  its  punishment  and 
the  punishment  of  murder.  1  Hale,  PI.  Cr.  380 ; 
Prin.  Penal  Law,  o.  18,  }  8,  p.  243;  Dalloz,  Diot. 
//omteicfe,  §  3. 

PARS  ENITIA  (Lat.).  InOldEngllsb 
Law.  The  share  of  the  eldest  daughter  where 
lands  were  parted  between  daughters  by  lot, 
she  having  her  first  choice  after  the  diyision 
of  the  inheritance.  Coke,  Litt.  Id6  6;  Glan- 
ville,  lib.  7,  c.  3 ;  Fleta,  lib.  5,  c.  10,  2  in  di- 
visionem, 

PARS  RATIONABILI8  (Lat  reason- 
able part).  That  part  of  a  man's  eoods 
which  the  law  gaye  to  his  wife  and  children. 

2  Sharswood,  Slackst.  Comm.  492;  Magn. 
Chart. ;  9  Hen.  III.  c.  18 ;  2  Stephen,  Comm. 
228,.  254. 

PARSON.     In  Eoclesiastioal  Law. 

One  that  bath  full  possession  of  all  the  rights 
of  a  parochial  church. 

8o  called  because  the  church,  which  it  an  inyifi- 
ble  body,  is  represented  by  his  per$oru  In  England 
he  is  himself  a  body  corporate,  in  order  to  protect 
and  defend  the  church  (which  he  personates)  by  m 
perpetual  suocession.     Coke,  Litt.  800. 

The  parson  has,  during  life,  the  freehold 
in  himself  of  the  parsonage-house,  the  glebe, 
the  tithes,  and  other  dues,  unless  these  are 
appropriated,  i.e.  given  away,  to  some  spi- 
ritual corporation,  sole  or  aggregate,  which 
the  law  esteems  as  capable  of  providing 
for  the  service  of  the  church  as  anv  single 
private  clergyman.  4  Sharswood,  Blackst. 
Comm.  384 ;  1  Hagg.  Cons.  162 ;  Plowd.  493 ; 

3  Stephen,  Comm.  70. 

The  eoclesiastical  or  spiritual  rector  of  a 
rectory.  1  Wooddeson,  Lect.  311 ;  Fleta,  lib. 
7,  c.  loT  Coke,  Litt.  300.  Also,  any  cler^man 
having  a  spiritual  preferment.  Coke,  Litt.  17» 
18.  l£)\y  orders,  presentation,  institutioutand 
induction  are  necessary  for  a  parson ;  and  a 
parson  may  cease  to  be  such  by^ death,  resig- 
nation, cession,  or  deprivation,  which  last 
may  be  for  simony,  non-conformity  to  canons, 
adultery,  etc.  Coke,  Litt.  120 ;  4  Coke.  75, 
76.  / 

PARSON  IMPARSONA  (Lat.).  Aper~ 
sotui,  or  parson,  may  be  termed  imperMiia^  or 
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impersonee,  only  in  regard  to  the  poAsession 
he  hath  of  the  rectory  dy  the  act  or  another. 
Coke,  Litt.  300.  One  that  is  inducted  and 
in  possi^e^ion  of  a  benefice:  e.g,  a  dean  and 
chapter.  Dy.  40,  221.  He  that  is  in  posses- 
sion of  a  church,  be  it  presentative  or  appro- 
priate, and  with  whom  the  church  is  full, — 
ptTMona  in  this  case  meaning  the  patron  who 
gives  the  title,  and  persona  impersonata  the 
parson  to  whom  the  benefice  is  given  in  the 
patron's  ri;;ht.    Reg.  Jud.  24. 

PART.  A  share ;  a  purpart  This  word 
is  also  used  in  contradistinction  to  counter- 
part: covenants  were  formerly  made  in  a 
script  and  rescript,  or  part  and  counterpart. 

PART  AND  PBRTINBNT.  In  Scotch 
LaiMT.  A  term  in  a  conveyance  including 
lands  or  servitudes  held  for  forty  years  as 
part  of,  or  pertinent  to,  lands  conveyed,  natu- 
ral fruits  Defore  they  are  separated,  woods 
and  parks,  etc. ;  but  not  steelbow  stock,  un- 
less the  lands  have  been  sold  on  a  rental. 
Bell,  Diet. ;  Erskine,  Inst  2,S.Zet  seq. 

PART-OWNERS.  Those  who  own  a 
thing  together,  or  in  common. 

In  Maritinie  Lanr.  A  term  applied  to 
two  or  more  persons  who  own  a  vessel  to- 
gether, and  not  as  partners. 

In  general,  when  a  majority  of  the  part- 
owners  are  desirous  of  employing  such  a  ship 
upon  a  particular  voyage  or  adventure,  they 
have  a  right  to  do  so  upon  giving  security  in 
the  admiralty  by  stipulation  to  the  minority, 
if  required,  to  bring  her  back  and  restore  the 
ship,  or,  in  case  of  her  loss,  to  pay  them  the 
value  of  their  respective  shares.  4  Bouvier, 
Insc.  n.  3780 ;  Abbott,  Shipp.  70 ;  3  Kent 
Comm.  151, 4th  ed. ;  Story,  Partn.  {  489 ;  11 
Pet  175.  When  the  majority  do  not  choose  to 
employ  the  ship,  the  minority  have  the  same 
rif^nt,  upon  giving  similar  security.  11  Pet 
175 ;  1  Hagg.  Adm.  306 ;  Jacobsen,  SearLaws, 
442. 

When  part-owners  are  equally  divided  as  to 
the  employment  upon  any  particular  voyage, 
the  courts  of  admiralty  have  manifested  a  dis- 
position to  support  the  right  of  the  court  to 
order  a  sale  or  the  ship.  Story,  Partn.  {  439 ; 
Bee,  Adm.  2;  Gilp.  Dist  Ct  10;  18  Am. 
Jnr.  486.     See  Parsons,  Marit.  Law. 

PARTB8  FINIS  NIL  HABUERUNT 
(Lat  the  parties  to  the  fine  had  nothing;  i.e, 
nothing  which  they  could  convey).  In  Old 
Engliah  Pleading!  The  plea  to  a  fine  levied 
by  a  stranger,  and  which  only  bound  parties 
and  privies.  2  Sharawood,  Blackst.  Comm. 
356* :  Hob.  334 ;  1  P.  Will.  Ch.  520 ;  1 
Wooddeson,  Lect  315. 

PARTIAL  LOSS.  A  loss  of  a  part  of  a 
thing  or  of  its  value,  as  contrasted  with  a 
total  loM. 

Where  this  happens  by  damage  to  an  article, 
it  is  also  called  a  particular  average,  which 
la  to  be  borne  by  the  owner,  as  distinguished 
from  a  general  average  loss,  which  is  to  be 
eontributed  for  by  the  other  interests  exposed 
to  the  same  perils.  1  Phillips,  Ins.  ||  1269, 
1422.    See  Avbbagb. 


PARTICULAR  AVBRAOB.  Every 
kind  of  expense  or  dama^,  short  of  total  loss, 
which  regards  a  particular  concern,  and 
which  is  to  be  wholly  borne  by  the  proprietor 
of  that  concern  or  interest  alone.  See  2 
Phillips,  Ins.  {  354;  1  Parsons,  Marit  Law, 
284;  Average. 

PARTICX7LAR    AVERMENT.      See 

Averment. 

PARTICULAR  CUSTOM.  A  custom 
which  only  affects  the  inhabitants  of  some 
particular  district. 

To  be  good,  a  particular  custom  m^st  have 
been  us^  so  long  that  the  memorv  )f  nan 
runneth  not  to  the  contrary ;  must  have  been 
continued ;  must  have  been  peaceable ;  must 
be  reasonable ;  must  be  certain ;  must  l>e 
consistent  with  itself;  must  be  consistent 
with  other  customs.  1  Blackstone,  Comm. 
74,  79. 

PARTICULAR  ESTATE.  An  estate 
which  is  carved  out  of  a  larger,  and  which 
precedes  a  remainder :  as,  an  estate  for  yeare 
to  A,  remainder  to  B  for  life ;  or,  an  estate 
for  life  to  A,  remainder  to  B  in  tail :  this 
precedent  estate  is  called  the  particular  estate. 
2  Blackstone,  Comm.  165 ;  4  Kent,  Comm. 
226 ;  16  Viner,  Abr.  216 ;  4  Comyns,  Dig. 
32 ;  5  id,  346.    See  Rexaindxr. 

]^ ARTICULAR  LIEN.  A  right  which 
a  person  has  to  retain  property  in  respect  of 
money  or  labor  expended  on  such  particular 
property.    See  Lien. 

PARTICULAR  STATEMENT.  IB 
Pennsylvania  Pleading  and  Practice.  A 
statement  particularly  specifying  the  date  of 
a  promise,  book-account,  note,  bond  (penal  or 
single),  bill,  or  all  of  them,  on  which  an  action 
is  founded  and  the  amount  believed  by  the 
plaintiff  to  be  due  from  the  defendant.  6 
Serg.  &  R.  Penn.  21.     It  is  founded  on  the 

g revisions  of  a  statute  passed  March  21, 1806. 
ee  4  Smith,  Penn.  Laws,  328.  It  is  an  un- 
methodical declaration,  not  restricted  to  any 
particular  form.  2  Serg.  &  R.  Penn.  537  ;  3 
u2.  405 ;  8  id.  316,  567 ;  2  Browne,  Penn.  40. 

PARTICULARS.  See  Bill  or  Par- 
ticulars. 

PARTIES  (Lat  pars,  a  part).  Those 
who  take  part  in  the  performance  of  an  act, 
as,  making  a  contract,  carrying  on  an  action. 
A  party  in  law  may  lie  said  to  be  those  united 
in  interest  in  the  performance  of  an  act :  it 
may  then  be  composed  of  one  or  more  per- 
sons. Parties  includes  every  partv  to  an 
act.  It  is  also  used  to  denote  all  the  indi- 
vidual separate  persons  engaged  in  the  act,— 
in  which  sense,  nowever,  a  corporation  may 
be  a  party. 

%•  To  Contracts.  Those  persons  who 
engage  themselves  to  do  ojr  not  to  do  the 
matters  and  things  contained  in  an  agree- 
ment. 

In  general,  all  persons  may  be  parties  to 
contracts.  But  no  person  can  contract  with 
himself  in  a  different  capacitv,  as  there  must 
be  an  agreement  of  minda   1  Vem.  Ch.  465 ; 
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2  Atk.  Ch.  59 ;  9  Ves.  Ch.  234 ;  12  id.  372 ; 
13  id,  156  ;  2  Brown,  Ch.  400 ;  1  Pet.  C.  C. 
373 ;  3  Binn.  Penn.  54  ;  7  Watte,  Penn.  387 ; 
13  Serg.  &  R.  Penn.  210;  9  Paige,  Ch.  N.  Y. 
238,  050 ;  3  Sandf.  N.  Y.  61 ;  2  Johns.  Ch.  N. 
Y.  252 ;  4  How.  503.  And  no  want,  imma- 
turity, or  incapacity  of  mind,  in  the  consider- 
ation of  the  law,  disableb  a  person  from  be- 
coming a  party.  Such  disability  may  be 
entire  orpartial,  and  must  be  proved.  2  Stark. 
326 ;  1  Esp.  353 ;  1  Term,  648 ;  11  Ad.  &  £. 
634 ;  17  Law  Journ.  Exch.  233. 

Aliens  were  under  greater  disabilities  at 
common  law  with  reference  to  real  than  to 
personal  property.  7  Coke,  25  a;  1  Ventr. 
417;   6  Pet.  102;   11  Paige,  Ch.  N.  Y.  202; 

1  Cush.  Mass.  531 ;  1  Parsons,  Contr.  323. 
The  disability  is  now  removed,  in  a  greater  or 
less  degree,  by  statutes  in  the  various  states,  2 
Kent,  Oomm.  Lect.25 ;  and  alien  friends  stand 
on  a  very  different  footing  from  alien  enemies. 

2  Sandf.  Ch.  N.  Y.  586 ;  11  Paige,  Ch.  N.  Y. 
292 ;  2  Woodb.  &  M.  C.  C.  1 ;  3  Stor.  C.  C. 
458  ;  2  How.  65 ;  bid,  103 ;  8  Craoch,  110 ; 
B  Dall.  Penn.  199. 

8«  Bankrupts  and  insolvents  are  disabled 
to  contract,  by  various  statutes,  in  England, 
as  well  as  by  insolvent  laws  in  the  states  of 
the  United  States. 

Duress  renders  a  contract  voidable  at  the 
option  of  him  on  whom  it  was  practised.  See 
Duress. 

Excommunication  can  have  no  effect  in  the 
United  States,  as  there  is  no  national  church 
recognized  by  the  law. 

Iivfcmis  are  generally  incapable  of  contract- 
ing before  the  age  of  twenty-one  years.  This 
provision  is  intended  for  their  benefit;  and 
therefore  most  of  their  contracts  are  voidable, 
and  not  void.  It  is  the  infant's  privilege  at  ma- 
turity to  elect  whether  to  avoid  or  ratify  the  con- 
tract he  has  made  during  minority.  Though 
the  infant  is  not  bound,  Che  adult  with  whom 
it  may  contract  Is  so.  The  infant  may  always 
sue,  but  cannot  be  sued,  Strange,  937, — which 
seems  to  be  an  exception  to  the  mutuality  of 
contracte.  The  infant  cannot  avoid  his  con- 
tract for  necessaries.  10  Vt.  225 ;  11  N.  H. 
51 ;  12  Mete.  Mass.  559 ;  6  Mees.  &  W.  Exch. 
42;  1  Parsons,  Contr.  245. 

4«  Married  women^  at  common  law,  were 
almost  entirely  disabled  to  contract,  their 
personal  existence,  by  feudal  principles,  being 
almost  entirely  merged  in  that  of  their  hus- 
bands, 2  J.  J.  Marsh.  Ky.  b2  ;  23  Me.  305 ;  2 
Chitty,  Bail,  117 ;  5  Exch.  3^8  :  so  that  con- 
tracts made  by  them  before  marriage  may  be 
taken  advantage  of  and  enforced  by  their 
husbands,  but  not  by  themselves.  13  Mass. 
384 ;  17  Me.  29 ;  2  Dev.  No.  C.  360 ;  9  Cow. 
230;  14  Conn.  99 ;  6  T.  B.  Monr.  Ky.257.  The 
contract  of  a  feme  covert  is,  then,  generally 
void,  unless  she  be  the  agent  of  her  nusband, 
in  which  case  itis  the  husband's  contract,  and 
not  hers.  15  East.  607  ;  6  Mod.  171 ;  6  N.  H. 
124;  16Vt.390;  5  Binn.  Penn.  285 ;  15  Conn. 
347.    See  Wifb. 

Non-Compotes  mentis.  At  common  law, 
formerly,  in  this  class  were  included  lunatics, 


insane  persons ,  and  idiots.  It  is  understood 
now  to  include  drunkards,  3  Day,  Conn.  90 ; 

4  Conn.  203  ;  2  N.  H.  435 ;  15  Johns.  N.  Y. 
503  ;  2  Harr.  &  J.  Md.  421 ;  11  Pick.  Maw*. 
304;  1  Rice,  So.  C.  66;  5  Munf.  Va.  466 ;  3 
Blackf.  Ind.  51 ;  1  Green,  N.  J.  233 ;  1  Bibb, 
Ky.  168 ;  17  Misa.  94 ;  13  Mees.  &  W.  Exch. 
623 ;  spendthrifts,  13  Pick.  Mass.  206 ;  1  Pax- 
sons,  Contracts,  315 ;  and  seamen.  Act  of 
1813  of  U.  S.  ch.  2 ;  2  Sumn.  C.  C.  444 ;  2 
Mas.  C.  C.  541 ;  2  Dods.  Adm.  504 ;  3  Kent, 
Comm.  193.     See  these  titles. 

Outlawry  does  not  exist  in  the  United 
States. 

5.  Slaves  can  make  no  binding  contracts 
with  their  masters,  11  B.  Monr.  Ky.  239 ;  9 
Gill  &  J.  Md.  19 ;  see  3  Bos.  &  P.  69 ;  8  Mart. 
La.  161 ;  nor  can  he  appear  as  a  suitor  in  court 
of  law  or  equity  to  enforce  any  contract  against 
any  person ;  and  the  better  opinion  is  that 
contracts  made  by  a  slave  with  one  not  his 
master,  and  without  his  master's  consent,  arc 
void.   2  Const.  So.  C.  330 ;  9  Gill  &  J.  Md.  27 ; 

5  Ilarr.  &  J.  Md.  190.  See  8  Martin,  101 ;  La. 
Civ.  Code,  art.  1785.  This  disability  of  the 
slave  seems  to  extend  even  to  marriage.  2 
Kent,  Comm.  88;  5  Harr.  &  J.  Md.  193;  2 
Dev.  St  B.  No.  C.  177  ;  5  Cow.  N.  Y.  397 ;  6 
Mart.  La.  559. 

6.  As  to  the  character  in  which  parties  con- 
tract. They  may  act  independently  or  seve- 
rally, jointly,  or  jointly  and  severally.  The 
decision  of  the  question  of  the  kind  of  lia- 
bility incurred  depends  on  the  terms  of  tho 
contract,  if  they  are  express,  or,  if  not  ex- 
press, upon  the  intention  of  the  parties  as 
gathered  from  the  circumstances  of  the  case. 
Whenever,  however,  the  obligation  is  under- 
taken by  two  or  more,  or  a  right  given  to  two 
or  more,  it  is  a  general  presumption  of  law 
that  it  is  a  joint  obligation  or  ri^ht ;  words 
of  joinder  are  not  necessary  for  this  purpose ; 
but,  on  the  other  hand,  there  should  be  words 
of  severance  in  order  to  produce  a  several 
responsibility  or  a  several  right.  1  Taunt.  7 ; 
4  Tyrwh.  487  ;  13  Mees.  &  W.  Exch.  499 ;  8 
Carr.  &  P.  332 ;  Sheppard,  Touchst.  375  ;  6 
Wend.  N.  Y.  629 ;  7  Mass.  58 ;  10  Barb.  385, 
638;  14?W.644;  lLutw.695;  Peake,NisiP. 
130 ;  Holt,  Nisi  P.  474 ;  1  Barnew.  &  C.  407  ; 
12  Gill  &  J.  Md.  265.  It  may  be  doubted, 
however,  whether  any  thing  less  than  express 
words  can  raise  at  once  a  joint  and  several 
liability.  Parties  may  act  as  the  representa- 
tives of  others,  as  agents,  factors  or  brokers^ 
servants  J  attorneys,  executors  or  adminisiror 
tors,  and  guardians.     See  these  titles. 

They  may  act  in  a  collective  capacity,  as 
corporations,  joint-stock  companies,  or  as 
partnerships.     See  these  titles. 

New  parties  may  be  made  to  contracts 
already  in  existence,  by  novation,  assignmenii 
and  indorsement^  which  see. 

V.  To  Suits  in  Equity.  The  person  who 
seeks  a  remedy  in  chancery  by  suit,  com* 
monly  called  the  plaintiff,  or  complainant^ 
and  the  person  against  whom  the  remedy  is 
sought,  usually  denominated  the  defendant^ 
are  the  parties  to  a  suit  in  equity 
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Adwe  pafiies  are  those  who  are  so  involved 
m  the  Bubject-matter  in  controTersy  that  no 
decree  can  be  made  without  their  bein^  in 
court.  Passive  parties  are  those  whose  inte- 
rests are  iavolved  in  granting  complete  relief 
to  those  who  ask  it  I  Wash.  C.  C.  517.  See 
?  Ala.  361. 

Plaintiffs. 

8»  In  general,  all  persons,  whether  natural 
or  artificial,  may  sue  in  equity;  and  an  equi- 
table title  only  is  sufficient,  id  III.  332.  Inca- 
Sacities  which  prevent  suit  are  absolute  which 
isable  during  their  continuance,  or  partial 
which  disable  the  party  to  sue  alone.  Alien 
enemies  are  under  an  absolute  incapacity  to 
sue. 

Alien  friends  niay  sue,  Mitford,  Eq.  PI.  129 ; 
Cooper,  Eq.  PI.  2t,  if  the  subject-matter  be 
not  such  as  to  disable  them,  Coke,  Litt.  129 
b,  although  a  sovereign.  2  Bligh,  n.  s.  1 ;  1 
Dowl.  N.  8.  179 ;  1  Sim.  Ch.  94 ;  2  Gall.  C.  C. 
105 ;  8  Wheat  464;  4  Johns.  Ch.  N.  Y.  370; 
Adams,  Eq.  314.  In  such  case  he  has  been 
recognized  by  the  executive  of  the  forum. 
Story,  Ea.  PI.  f  55  ;  3  Wheat  324. 

In  such  case  the  sovereign  submits  to  the 
jurisdiction,  as  to  the  subject-matter,  and 
must  answer  on  oath.  Mitford,  Eq.  PI.  30; 
AdamR,  Eq.  313;  6  Beav.  Rolls,  1. 

9«  Attomey-gemnd.  Government  (in  Eng- 
land, the  erovon)  may  sue  both  in  its  own 
behalf,  for  its  own  political  rights  and  inte- 
rests, and  in  behalr  of  the  rights  and  inte- 
rests of  those  partaking  of  its  prerogatives 
or  claiming  its  peculiar  protection,  Mitford, 
Eq.  PI.  421-424 ;  Cooper,  Eq.  Pi.  21,  101 ; 
usually  by  the  agency  of  the  attorney-i^ene- 
rsl  or  solic:tor-general.  Mitford,  Eq.  PI.  7  ; 
Adams,  Eq.  312.  See  In  junction  ;  QuoWar- 
ftANTO ;  Trusts. 

Corporations^  like  natural  persons,  may 
sue,  Grant,  Corp.  198,  althougn  foreign,  id. 
200 ;  but  in  such  case  the  corporate  act  must 
be  set  forth,  1  Strange,  612 ;  1  Crorapt  M.  & 
R.  Exch.  296 ;  4  Johns.  Ch.  N.  Y.  327,  as  it 
must  if  they  arc  do^nestic  and  created  by  a 
private  act,  3  Conn.  199;  15  Yiner,  Abr. 
198.  All  the  members  of  a  voluntary  as- 
sociation must  be  joined,  15  111.  251,  unless 
too  numerous.  2  Pet.  566 ;  3  Barb.  Ch.  N. 
T.  362. 

Miois  and  lunatics  may  sue  by  their  com- 
mittees. Mitford,  Eq.  Pi.  29;  Adams,  Eq.  301 ; 
Goldsb.  Eq.  93.  As  to  when  a  mere  petition 
is  sufficient,  see  7  Johns.  Ch.  N.  Y.  24 ;  2 
Ired.  Eq.  No.  C.  294. 

Infants  may  sue,  Mitford,  Eq.  PI.  25,  end, 
if  they  be  on  the  wrong  side  of  the  suit,  may 
be  transferred  at  any  time,  on  suggestion.  3 
Edw.  Ch.  N.  Y.  32.  The  bill  must  be  filed  by 
the  next  friend.  Cooper,  Eq.  PI.  27  ;  1  Smith, 
Chanc.  Pract.  54 ;  2  Ala.  406,  who  must  not 
bare  an  adverse  interest  2.  Ired.  Eq.  No.  C.  478, 
and  who  mny  be  compelled  to  give  bail.  1 
Paige,  Ch.  N.  Y.  178.  If  the  infant  have  a 
guardian,  the  court  may  decide  in  whose 
name  the  snit  shall  continue.     12  111.  424. 

Afnarriedtooman  is  under  partial  incapacity 


to  sue.  7  Vt  369.  Otherwise,  when  in  such 
condition  as  to  be  considered  in  law  tifeme 
sole,  2  Hayw.  No.  C.  406.  She  may  sue  on  a 
separate  claim  by  aid  of  a  next  friend  of  her 
own  choice.  Story,  Eq.  PI.  {  61 ;  Fonblanqua, 
Eq.  b.  1,  c.  2,  2  6,  note  p ;  1  Freero.  Ch.  215  $ 
but  see  2  Pai^e,  Ch.  N.  Y.  454 ;  and  the  de- 
fendant may  insist  that  she  shall  sue  in  thia 
manner.  2  Paige,  Ch.  N.  Y.  255 ;  4  Rand. 
Va.  397. 

Defendants. 

10.  Generally,  all  who  are  able  to  sue  may 
be  sued  in  equity.  To  constitute  a  person 
defendant,  process  must  be  prayed  against, 
him.  2  Bland,  Ch.  Md.  106 ;  4  Ired.  Eq.  No. 
C.  175 ;  5  Ga.  251 ;  1  A.  K.  Marsh.  Ky.  594. 
Those  who  are  under  incapacity  may  be  made 
defendants,  but  must  appear  in  a  peculiar 
manner.  One,  or  more,  interested  with  the 
plaintiff,  who  refuse  to  join,  may  be  made  de- 
fendants. 2  Bland,  Ch.  Md.  264:  3  Des.  So. 
C.  31 ;  10  III.  534 ;  15  id.  251. 

Corporations  must  be  sued  by  their  corpo> 
rate  names,  unless  authorized  to  come  into 
court  in  the  name  of  some  other  person,  as 
president,  etc.  Story,  Eq.  PI.  J  70  ;  4  Ired. 
£q.  No.  C.  195.  Governments  cannot,  gene- 
rally, be  sued  in  their  own  court**.  Story,  Eq. 
PI.  {  69:  yet  the  attorney-general  may  be 
made  a  party  to  protect  its  rights  when  in-  . 
volved,  1  Barb.  Cn.  N.  Y.  157 ;  and  the  rule 
does  not  prevent  suits  against  officers  in  their 
official  capacity.     1  Dougl.  Mich.  225. 

Idiots  and  lunatics  may  be  defendants  and 
defend  by  committees,  usually  appointed 
guardians  ad  litem  as  of  course.  Mitford, 
Eq.  PI.  103;  Cooper,  Eq.  PI.  30;  Story,  Eq. 
PI.  i  70 ;  Shelford,  Lun.  425 ;  6  Paige,  Ch.  N. 
Y.  237. 

A  guardian  de  facto  may  not  have  a  bill 
against  a  lunatic  for  a  balance  due  him,  but 
must  proceed  by  petition.  2  Dev.  &  B.  Eq. 
No.  C.  385  ;  2  Johns.  Ch.  N.  Y.  242 ;  2  Paige, 
Ch.  N.  Y.  422 ;  8  id.  609. 

Infants  defend  by  guardians  appointed  by 
the  court.  Mitford,  Eq.  PI.  103 :  Cooper,  Eq. 
PI.  20;  9Ve8.Ch.357;  lOirf.159;  11  id. 563; 

1  Madd.  Ch.  290 ;  8  Pet  128 ;   12  Mass.  16 ; 

2  Tayl.  No.  C.  125. 

On  becoming  of  age,  an  infant  is  allowed, 
as  of  course,  to  put  in  a  new  plea,  or  to 
demur  on  showing  that-  it  is  necessary  U» 
protect  his  rights.    6  Paige,  Ch.  N.  Y.  353. 

11.  Married  women  may  be  made  defend- 
ants, and  may  answer  as  if  femes  sole,  if  the 
husband  is  plaintiff,  an  exile,  or  an  alien 
enemy,  has  aojured  the  realm  or  been  trans- 
ported under  criminal  sentence.  Adams,  Eq. 
313 ;  Mitford,  Eq.  PI.  104. 

She  should  be  made  defendant  where  her 
husband  seeks  to  recover  an  estate  held  in 
trust  for  her  separate  use,  9  Paige,  Ch.  N.  Y. 
225,  and,  generally,  where  the  interests  of  her 
husband  conflict  with  hers  in  the  suit,  and 
he  is  plaintiff.  3  Barb.  Ch.  N.  Y.  397.  See, 
also,  11  Me.  145;  Mitford,  Eq.  PI.  104.  See, 
generally,  as  to  who  may  be  defendants. 
Joinder  of  Parties. 
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At  Law.    Ja  actions  ex  contractu. 

Plaintiffs.  In  general,  all  persons  who 
have  a  just  cause  of  aotiou  may  sue,  unless 
some  disability  be  shown.  An  action  on  a 
contract,  of  whatever  description,  must  be 
broueht  in  the  name  of  the  psrtr  in  whom 
the  legal  interest  is  vested.  1  'East,  497 ; 
Yelv.  25,  n.  1 ;  1  Lev.  236 ,  3  Bos.  &  P.  147; 
I II.  Blackst.  84 ;  5  Serg.  &  R.  Penn.  27 ;  10 
Mass.  230,  287;  13  id.  105;  15  id.  286;  1 
Pet.  C.  C.  109  ;  2  Root,  Conn,  119 ;  2  Wend. 
N.  Y.  158;  21  ici.  110;  1  Hempst.  Ark.  541 ; 
4  Dan.  Ky.  474.       ^ 

On  simple  contracts  by  the  party  from 
whom  (in  part,  at  least)  the  consideration 
moved,  Browne,  Act  99 ;  Broom.  Part.  12 ;  1 
Strange,  592;  2  Watts  &  S.  Penn.  237;  al- 
thoueh  the  promise  was  made  to  another,  if 
for  his  benefit,  Browne,  Act.  103 ;  10  Mass. 
287 ;  3  Pick.  Mass.  83 ;  2  Wend.  N.  Y.  158 ; 
10  id.  87.  156 ;  5  Du.  N.  Y.  168 ;  5  Dan.  Ky. 
45,  and  not  by  a  stranger  to  the  considera- 
tion, even  though  the  contract  be  for  his  sole 
benefit,  Browne,  Act.  101 ;  Broom,  Part.  13. 
On  contracts  under  seal  by  parties  to  the 
instrument  only.  10  Wend.  N.  Y.  87 ;  Coke, 
Litt.  231. 

13*  Agents  contracting  in  their  own  name, 
without  disclosing  their  principals,  may,  in 

Seneral,  sue  in  their  own  names,  3  Barnew. 
;  Aid.  280 ;  5  ttf .  393 ;  1  Campb.  337 ;  4 
Barnew.  &  0. 656 ;  10  id.  672 ;  1  Grompt.  M. 
&  R.  Exch.  413 ;  5  Mees.  &  W.  fTzch.  650 ;  2 
Carr.  &  K.  152 ;  5  Penn.  St.  41 ;  or  the  prin- 
cipals may  sue.  6  Cow.  N.  Y.  181 ;  3  Hill, 
N.  Y.  72 ;  2  Ashm.  Penn.  485 ;  Broom,  Part. 
44. 

So  they  may  sue  on  contracts  made  for  an 
unknown  principal,  3  Eng.  L.  &  £q.  301,  and 
also  when  acting  under  a  del  credere  com- 
mission, 4  Maule  &  S.  566 ;  6  id.  172 ;  4 
Campb.  195 ;  10  Barb.  N.  Y.  202 ;  but  not 
an  ordinary  merchandise  broker.  An  auc- 
tioneer may  sue  for  the  price  of  goods  sold,  1 
H.  Blackst.  81 ;  16  Johns.  N.  1.  1 ;  but  a 
mere  attorney  having  no  beneficial  interest 
may  not  sue  in  his  own  name.  10  Johns.  N. 
Y.  383. 

Alien  enemies,  unless  resident  under  a  license 
or  contracting  under  specific  license,  cannot 
sue,  nor  can  suit  be  brought  for  their  benefit 
Broom,  Part.  84 ;  6  Term,  23 ;  1  Campb.  482; 
1  Salk.  46 ;  15  Ea<«t  418 ;  1  Kent  Comm. 
67 ;  11  Johns.  N.  Y.  418 ;  2  Paine,  C.  C.  639. 
License  is  presumed  if  they  are  not  ordered 
away.  10  Johns.  N.  Y.  69 ;  6  Binn.  Penn. 
241.  See,  also.  Coke,  Litt  129  b;  15  East 
260 ;  1  Kent  Comm.  68. 

Alien  friends  may  bring  actions  concerning 
personal  property,  iBrowne,  Act.  304 ;  Bacon, 
Abr.  Aliens^  for  libel  published  here,  8  Scott 
182 ;  and  now,  in  regard  to  real  estate  gene- 
rally, by  statute,  3  Buuvier,  Inst.  107;  12 
Wend.  :n.  Y.  342 ;  see  15  Tex.  495 ;  and,  by 
common  law,  till  office  found,  against  an 
intruder.  13  Wend.  N.  Y.  546 ;  1  Johns.  Cas. 
N.  Y.  399 ;  3  id.  109 ;  3  Hill,  N.  Y.  79.  But 
s^e  5  Cal.  373. 


IS*  Assignees  of  choses  in  action  cannot, 
at  common  law,  maintain  actions  in  their  own 
names.  Broom,  Part.  10;  42  M(^  221.  PrO' 
missory  notes,  bills  of  exchant;e.  bail-bonds, 
and  replevin-bonds,  etc.,  aro  cxcepbons  to 
this  rule.    Hammond,  Part.  108. 

An  assignee  of  real  estate  may  have  an 
action  in  his  own  name  for  breaches  of  a 
covenant  running  with  the  land,  occurring 
after  assignment,  3  Bouvier,  Inst.  150 ;  Broom, 
Part.  9 ;  14  Johns.  N.  Y.  89 ;  and  he  need  not 
be  named  in  an  express  covenant  of  this  char- 
racter.    Broom,  Part.  8. 

An  assignee  in  insolvency  or  bankruptcy 
should  sue  in  his  own  name  on  a  contract 
made  before  the  act  of  bankruptcy  or  the 
assignment  in  insolvency.  1  Chitty,  PI.  14; 
Hammond,  Part.  167 ;  Comyns,  Dig.  Abate' 
ment  (£  17) ;  3  Yeates,  Penn.  520;  3  Dall. 
Penn.  276 ;  5  Serg.  &  R.  Penn.  394 ;  7  id. 
182 ;  9  id.  434.  See  3  Salk.  61 ;  3  Term,  779. 
Otherwise  of  a  suit  bv  a  foreign  assignee.  11 
Johns.  N.  Y.  488.  The  discharge  of  the  in- 
solvent pending  suit  does  not  abate  it.  2 
Johns.  N.  Y.  342 ;  11  id.  488.  But  see  1 
Johns.  N.  Y.  118. 

An  assignee  who  is  to  execute  trusts  may 
sue  in  his  own  name.  4  Abbott  106.  Cb*> 
iuis  que  tnmt  cannot  sue  at  lirw.  3  Bouvier, 
Inst  135. 

14*  Ciml  death  occurring  in  case  of  an 
outlaw,  an  attainted  felon,  or  one  sentenced 
to  imprisonment  for  life,  incapacitates  the 
person  for  suing  as  plaintiff  during  the  con- 
tinuance of  the  condition.  Broom,  Part.  85, 
Sentence  as  above,  during  suit  abates  it  1 
Du.  N.  Y.  664 ;  but  the  right  to  sue  is  sus- 
pended only.    Broom,  Part.  85. 

Corporations  may  sue  in  their  true  corpo- 
rate name,  on  contracts  made  in  their  behalf 
by  officers  or  agents,  2  Blatchf  C.  C.  343; 
6  Cal.  258 ;  3  Bouvier,  Inst  151  (M) ;  5  Yt. 
500;  20  Me.  45  ;  3  N.  J.  321 ;  9  Ind.  359:  as, 
a  bank,  on  a  note  given  to  a  cashier.  5  Mo. 
26 ;  4  How.  Pract  63 ;  21  Pick.  Mass.  486. 
See,  also,  15  Me.  443. 

The  name  must  be  that  at  the  time  of  suit, 
3  Ind.  285 ;  4  Rand.  Ya.  359,  with  an  aver- 
ment of  .the  change,  if  any,  since  the  makine 
of  the  contract,  6  Ala.  327, 494 ;  even  though 
a  wrong  name  were  used  in  making  the  con- 
tract. 6  Serg.  &  R.  Penn.  16  ;  10  Mass.  360; 
5  Ark.  234 ;  10  N.  H.  123 ;  5  Halst  N.  J. 
323. 

If  the  corporation  be  a  foreign  one,  proof 
of  its  existence  must  be  given.  1  Carr.  &  P. 
569;  13  Pet  519;  2Gall.C.C.  105;  5  Wend. 
N.  Y.  478 ;  7  id.  539 ;  6  Cow.  46 ;  1  Hill,  44 ; 
10  Mass.  91 ;  2  Tex.  531 ;  1  T.  B.  Monr.  Ky. 
170;  7tV;.584;  2  Rand.  Ya.  465 ;  2  Green, 
N.  J.  439 ;  1  Mo.  184. 

As  to  their  ability  to  sue  in  the  United 
States  courts,  see  5  Uranch,  57. 

1ft.  Executors  and  administrators  in  whom 
is  vested  the  legal  interest  are  to  sue  in  all 
personal  contracts,  3  Term,  393 ;  Williams, 
Exec.  Index :  see  15  Serg.  &,  R.  Penn.  183,  or 
covenants  affecting  the  realty  but  not  run- 
ning with  the  land,  2  H.  Blackst  310;  and 
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on  8iich  covenants  running  with  the  land,  for 
breach  during  the  decedent's  lifetime  occasion- 
tne  special  damage.  2  Johns.  Gas.  N.  Y.  17 ;  4 
Johns.  N.  T.  72.  They  must  sue  as  such,  on 
causes  accruing  prior  to  the  death  of  the  de- 
cedent, 1  Sauna.  112 ;  Comvns,  Dig.  Pieader 
(2  D  I) ;  3  Dougl.  36 ;  2  Swan,  Tenn.  170, 
and  as  such,  or  in  their  own  names,  at  their 
•lection,  for  those  accruing  subsequent,  16 
Ark.  36 ;  3  Dougl.  36 ;  Williams,  Exec.  1590 ; 
and  upon  contracts  made  by  them  in  their 
official  capacity,  30  AU.  482 ;  32  Miss.  319 ; 
15  Tei.  44 ;  in  their  own  names  only,  in  some 
states.    4  Jones,  No.  C.  159. 

On  death  of  an  executor,  his  executor,  or 
administrator  de  bonis  non  if  he  die  intes- 
tate, is  the  le^cal  representativerof  the  original 
decedent  7  Mees.  &  W.  Exch.  306;  2  Swan, 
Tenn.  127;  2  Sharswood,  Blackst.  Gomm. 
503. 

Foreiffn  go9entmenUf  whether  monarchical 
or  republican,  5  Du.  N.  Y.  634,  if  recognized 
by  the  executive  of  the  forum,  3  Wheat.  324 ; 
Story,  Eq.  PI.  {  55 ;  see  4  Cranch,  272 ;  9  Yes. 
Ch.347;  10  id.  354;  11  u2.  283,  may  sue.  26 
Wend.  N.  Y.  212;  6  Hill,  N.  Y.  33. 

16*  Hwtbaiid  must  sue  alone  for  wages 
accruing  to  the  wife,  for  the  profits  of  busi- 
ness carried  on  by  her,  or  money  lent  by 
her  during  coverture,  Broom,  Part.  71 ;  2  W. 
Blackst  1239 ;  4  E.  D.  Smith,  N.  Y.  384;  and 
see  1  Salk.  114 ;  2  Wils.  424 ;  9  East,  472 ; 

1  Maule  &  S.  180;  4  Term,  516 ;  for  sIande]^ 
ous  words  spoken  of  the  wife  which  are 
actionable  only  by  reason  of  special  dama^, 

2  Du.  N.  Y.  633 ;  on  a  fresh  promise,  for  which 
the  consideration  was  in  part  some  matter 
moving  from  him,  renewing  a  contract  made 
with  we  wife  dum  sola^  1  Maule  &  S.  180; 
and  see  2  Penn.  St  827 ;  for  a  legacy  accru- 
ing to  the  wife  during  coverture,  Z2  Pick. 
Mass.  480 ;  and  as  administrator  of  the  wife 
to  recover  chattels   real   and  personal  not 

freviouKly  reduced  into  possession.  Broom, 
•art  74. 

He  ma^  sue  alone  for  property  that  belonged 
to  the  wife  before  coverture,  1  Murph.  No.  C. 
41 ;  5  T.  B.  Monr.  Ky.  264 ;  on  a  joint  bond 
given  for  a  debt  due  to  the  wife  dum  sola,  1 
Maule  &  a  180;  4  Term,  616;  1  Chittv, 
Plead.  20 ;  on  a  covenant  running  to  botn, 
Croke  Jac.  399 ;  2  Mod.  217 ;  1  Barnew.  & 
C.  443;  1  Bulstr.  31;  to  reduce  choses  in 
action  into  possession,  2  Maule  &  S.  396,  n. 
(b) ;  2  Mod.  217 ;  2  Ad.  &  E.  30;  and,  after 
her  death,  for  any  thing  he  became  entitled  to 
during  coverture.  Coke,  Litt  351  a,  n.  1. 
And  see  4  Barnew.  &  C.  529. 

Infants  may  sue  only  by  guardian  or  pro- 
ehein  ami,  3  Bouvier,  Inst.  138 ;  13  Mces.  A 
W.  Exch.  640;  Broom,  Part  84;  11  How. 
Pract  188 ;  13  id.  413 ;  13  B.  Monr.  Ky.  193. 

Joint  tenants.    See  Joindir  ;  Parties. 

iMnatie,  or  non-compos  mentis,  may  main- 
tain an  action,  which  should  be  in  his  own 
name.  Broom,  Part  84 ;  Browne,  Act  301 ; 
Hob.  215 ;  8  Barb.  N.  Y.  552.  His  wife  may 
appear,  if  he  have  no  committee.  7  Dowl.  2Z. 
An  icliot  may  by  a  next  friend  who  petitions 


for  that  purpose.  Browne,  Act.  301 ;  2  Chitty, 
Archbold,  Pract  7th  ed.  909. 

IT.  Married  women  cannot  in  general,  sue 
alone  at  common  law,  Broom,  Part.  74 ;  but 
a  married  woman  may  sue  alone  where  her 
husband  is  civilly  dead,  see  4  Term,  361; 
Croke  Elis.  519 ;  9  East  472;  4E8p.  27;  2 
B«)6.  k,  P.  165 ;  1  Selwyn,  Nisi  P.286 ;  or,  in 
England,  where  he  is  an  alien  out  of  the 
country,  on  her  separate  contracts,  2  Esp. 
544;  1  Bos.  &  P.  357;  2  id.  226;  11  East, 
301 ;  3  Campb.  123,  while  he  is  in  such  con- 
dition.   Broom,  Part.  {  114. 

So  she  may  sue  alone  after  a  sentence  of 
nullity  ur  divorce  a  vinculo,  1  Gow.  10;  9 
Barnew.  &  C.  698 ;  8  Term,  548 ;  but  not  after 
a  divorce  a  mensa  et  thoro,  or  voluntary  sep^ 
ration  merely.    3  Barnew.  A  C.  297. 

She  may,  where  he  is  legally  presumed  to 
be  dead,  2  Campb.  113 ;  5  Barnew.  &  Ad.  94; 
2  Mees.  A  W.  £xch.  894,  or  where  he  has 
been  absent  from  the  country  for  a  very  long 
time.  12  Mo.  30 ;  23  Eng.  L.  &  Eq.  127.  See 
11  East  301 ;  2  Bos.  &  P.  226. 

When  the  wife  survives  the  husband,  she 
may  sue  on  all  contracts  entered  into  by 
others  with  her  before  coverture,  and  she 
may  recover  all  arrears  of  rent  of  her  real 
estate  which  became  due  during  the  cover- 
ture, on  their  joint  demise.  8  Taunt  181 ;  1 
Rolle,  Abr.  350  d.  She  is  also  entitled  to  all 
her  real  property,  and  her  chattels  real  and 
choses  in  action  not  reduced  into  possession 
by  the  husband.    Broom,  Part  76. 

1H»  Partners.  One  cannot,  in  general,  sue 
another  for  goods  sold,  9  Bnmew.  &  C.  356 ; 
for  work  done,  1  Barnew.  &  C.  74 ;  7  id.  419 ; 
for  money  had  and  received  in  connection 
with  a  partnership  transaction,  6  Barnew. 
&  C.  194 ;  or  for  contribution  towards  a  pay- 
ment made  under  compulsion  of  law.  5 
Barnew.  &  Ad.  936 ;  1  Mees.  &  W.  Exch. 
504.  See  1  Mees.  &  W.  Exch.  168 ;  2  Term, 
476.  But  one  may  sue  the  other  for  a  final  bal- 
ance struck.  Broom,  Part.  57 ;  2  Term,  479 ;  5 
Mees.  &  W.  Exch.  21 ;  2  Crompt  &  M.  Exch. 
3G1 ;  see  Joinder  ;  and  they  may  sue  the 
adminLntrator  of  a  deceased  partner.  4  Wise. 
102. 

Survivors,  The  survivor  or  survivors  of 
two  or  more  jointly  interested  in  a  contract 
not  running  with  the  land  must  sue  as  such. 
Addison,  Contr.  285 ;  Broom,  Part.  21 :  Arch- 
bold,  Plead.  64 ;  1  East  497 ;  Yelv.  177 ;  1 
Dnll.  Penn.  65,  248 ;  4  id.  354 ;  2  Johns.  Cas. 
N.  Y.  374 ;  7  Ala.  89. 

The  survivor  of  a  partnership  must  sue 
alone  as  such.  2  Salk.  444 ;  9  Barnew.  &  C. 
538 ;  4  Barnew.  &  Aid.  374 ;  2  Maule  St  S. 
225. 

The  survivor  of  several,  parties  to  a  simple 
contract  should  describe  himself  as  such.  3 
Conn.  203. 

Tenants  in  common  msy  sue  each  other 
singly  for  actual  ouster.  Woodfall,  Landl.  & 
Ten.  789.    See  Joindir. 

Trustees  must  sue,  and  not  the  cestuis  que 
trust.  1  Lev.  235 ;  15  Mass.  286  ;  12  Pick. 
Mas.^  554 ;  4  Dan.  Ky.  474.    See  Joixdib. 
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DefendanU, 

19*  All  persons  haying  a  direct  and  im- 
mediato  legal  interest  in  the  subject-matter 
of  the  suit  are  to  be  made  parties.  The 
proper  defendants  to  a  suit  on  a  specialty  are 
pointed  out  by  the  instrument. 

In  case  of  simple  contracts,  the  person  made 
liable  expressly  by  its  terms,  3  Blngh.  n.  c. 
732 ;  8  East,  12,  or  by  implication  of  law,  is 
to  be  made  defendant.  2  Sharswood,  Bluciist. 
Comm.  443 ;  3  Campb.  356 ;  1  II.  Blackst. 
93  ;  2  id.  563.  See  6  Mass.  253  ;  8  id.  198 ; 
11  id,  335;  1  Chitty,  PL  24.  Where  there 
are  several  persons  parties,  if  the  liability  be 
joint,  all  must  bejoined  asdefendants,  either  on 
specialties,  1  Williams,  Saund.  154,  or  simple 
contracts.  Chitty,  Contr.  99.  If  it  be  joint  and 
several,  all  may  be  joined,  1  Williams.  Saund. 
154,  n.4,  or  each  sued  separately,  1  Williams, 
Saund.  191,  c;  Comyns,  Dig.  Obligations 
(G) ;  3  Term.  782 ;  1  Ad.  &  E.  207  ;  if  it  be 
several,  each  must  be  sued  separately.  1 
East,  22G.  The  presumption  is,  in  such  case, 
that  a  written  agreement  is  joint,  2  Campb. 
640;  3  id.  49,  51,  n.;  otherwise  of  vertal 
contracts.  1  Adi.  &  £.  691 ;  3  Barnew.  &  Aid. 
89 ;  1  Bingh.  201 ;  Bn»m,  Part.  121. 

Alien  enemies  may  be  sued,  Broom,  Part. 
18-21 ;  1  W.  Blackst.  30 ;  Croke  Eliz.  516 ;  4 
Bingh.  421 ;  Comyns,  Dig.  Abatement  (E  3) ; 
and,  of  course,  alien  friends. 

20.  Assignees  of  a  mere  personal  contract 
cannot,  in  general,  be  sued ;  of  covenants  run- 
ning with  the  realty  may  be,  for  breach  after 
assignment,  2  Saund.  3(J4,  n.  12;  Wood  full, 
Landl.  &  Ten.  113;  1  FonT)lanque.  Eq.  359,  n. 
Tj  3Salk.4;  7  Term, 312;  1  Dall.Penn.210, 
but  not  after  an  assignment  by  him.  Bacon, 
Abr.  Covenant  (£4).  See,  on  this  subject, 
Bouvier,  Inst.  102. 

Assignees  of  bankrupts  cannot  be  sued  as 
such  at  law.  Cowp.  134;  Chitty,  Plead.  11, 
n.  (f). 

Bankrupts  after  discharge  cannot  be  sued. 
An  iuBolvent  after  discharge  may  be  sued  on 
his  contracts,  but  his  person  is  not  liable  to 
arrest  in  a  suit  on  a  debt  which  was  duo  at 
the  date  of  his  discharge.  Dougl.  93 ;  8  East, 
31 1 ;  1  Saund.  241,  n.  5  ;  Ingalls,  lusolv. 
377. 

See  Conflict  of  Laws  ;  Bankruptct  ;  In- 
solvency. 

Corporations  must  be  sued  by  their  true 
names.  7  Mass.  441;  2  Cow.  778;  15111.185; 
♦  4  Rand.  Va.  369;  2  Blatchf.  C.C.  343.  The 
euit  may  be  brought  in  the  United  States 
courts  by  a  citizen  of  a  foreign  state.  2  IIuw. 
497.  Assumpsit  lies  against  a  corporation 
aggregate  on  an  express  or  implied  promise, 
in  the  same  manner  as  against  an  individual. 

3  Halst.  N.  J.  182;  3  Serg.  &  R.  Penn.  117 : 

4  itf.  16 ;  12  Johns.  N.  Y.  231 ;  14  id.  118 ;  7 
Cranch,  297 ;  2  Bay,  So.  C.  109 ;  10  Ikfass. 
397;  1  Aik.  Vt.  180;  9  Pet.  541;  3  Dall. 
Penn.  496 ;  I  Pick.  Mass.  215  ;  2  Conn.  260 ;  5 
Q.  B.  547. 

31«  Executors  and  adminisirators  of  a  de- 
ceased contractor  or  the  survivor  of  several 


joint  contractors  may  be  sued,  Hammond, 
Part.  156;  but  not  if  any  of  the  original  con- 
tractors survive.  P.  A.  mowne,  Penn.  31 ;  G 
Serg.  &  R.  Penn.  272 ;  2  Wheat.  344. 

The  liability  does  not  commence  till  pro- 
bate of  the  will.  2  Sneed,  Tenn.  58.  The 
executor  or  administrator  de  bonis  non  of  a 
deceased  person  is  the  proper  defendant. 
Broom,  Part.  197. 

The  liability  is  limited  by  the  amount  of 
assets,  and  does  not  arisie  on  subsequent 
breach  of  a  covenant  which  could  be  per- 
formed only  by  the  covenantor.  Broom, 
Part.  118.  xhey,  or  real  representatives,  may 
be  parties,  at  election  of  the  plaintiff,  where 
botn  are  equally  liable.     1  Lev.  189,  303. 

Foreign  goveimments  cannot  be  sued  to  en- 
force a  remedy,  but  may  be  made  defendants 
to  give  an  opportunity  to  appear.  14  IIow. 
Pract.  Rep.  517. 

Heirs  may  be  liable  to  suit  under  the  an- 
cestor's covenant,  if  expressly  named,  to  the 
extent  of  the  assets  received.  Broom,  Part. 
118 ;  Piatt,  Cov.  449. 

Husband  may  be  sued  alone  for  breach  of 
joint  covenant  of  himself  and  wife,  15  Johns. 
N.  Y.  483 ;  17  How.  609,  and  must  be  on  a 
mere  personal  contract  of  the  wife  made  during 
coverture,  Comyns,  Dig.  Pleader  (2  A  2) ;  3 
W.Raym.  6;  1  Lev.  25;  8  Term,  545;  2  Bos. 
&  P.  105  ;  Palm.  312:1  Taunt.  217 ;  4  Price, 
Exch.  48 ;  16  Johns.  N.  Y.  281,  even  if  made 
to  procure  necessaries  when  living  apart,  6 
Watts  &  S.  Penn.  346;  mag  be  on  a  new 
promise  for  which  the  c<msideration  is  a  debt 
due  by  the  wife  before  marriage,  Al.  72;  7 
Term,  348 ;  but  such  promise  must  be  express. 
Broom,  Part.  174,  and  have  some  additional 
considerations,  as  forbearance,  etc.,  1  Show. 
1^3 ;  11  Ad.  &  E.  428,  451 ;  on  lease  to  both 
made  during  coveiture,  Comyns,  Dig.  Baron 
dh  F.  (2  'B);  on  lease  to  wife  dum  sola,  for 
rent  accruing  during  coverture,  or  to  wife  as 
executrix,  Broom,  Part.  178;  Comyns,  Dig. 
Baron  &  F,  (T) ;  1  Rolle,  Abr.  149 ;  not  on 
wife's  contracts  dum.sola  after  her  death,  3 
Mod.  186;  Rep.  temp.  Talb.  173;  3  P.  Will. 
Ch.  410,  except  as  administrator.  7  Term, 
350 ;  Croke  Jac.  257 ;  1  Campb.  189,  n. 

He  is  liable,  after  death  of  the  wife,  in 
cases  where  he  might  have  been  sued  alone 
during  her  lifetime. 

33.  IdiotSf  lunatics,  and  non-compolet 
mentis^  generally,  msy  be  sued  on  contracts 
for  necessaries.  2  Mees.  &  W.  Exch.  2.  See 
Appearance. 

Infants  may  be  sued  on  their  contraets  for 
necessaries.  10  Mees.  &  W.  Exch.  195 ;  Mao- 
phorson,  Inf.  447.  Ratification  in  due  form, 
11  Ad.  &  E.  934,  after  arriving  at  full  age, 
renders  them  liable  to  suit  on  contracts  made 
before. 

Partner  is  not  liable  to  suit  by  his  co- 

Eartuers.  A  sole  ostensible  partner,  the  others 
eing  dormant,  may  be  sued  alone  by  nne 
contracting  with  him.    Broom,  Part.  172. 

ISurvivor  of  two  or  more  joint  contract  »rs 
must  be  sued  alone.  1  Saund.  291,  n.  2; 
Carth.  105 ;  2  Burr.  1196.    A  sole  surrivinK 
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partner  znAT  be  sued  alone.  Chitty,  PL  152, 
note  d ;  1  Isarnew.  k  Aid.  29. 

In  actifms  ex  ddieio, 

Plainiiffg, 

The  plaintiff  mas^haye  a  legal  rifrht  in 
the  property  affected,  whether  real,  2  Term, 
084 ;  7  iff.  50 ;  Broom,  Part  202 ;  Coke,  Litt. 
240  6;  2  Blackstone,  Gomni.  185,  or  personal, 

11  Cu8h.  Mass.  55 ;  though  a  mere  possession 
is  sufficient  for  trespass,  and  trespass  quare 
daurum^  Cruke  Jac.  122;  11  East,  65;  4 
Barnew.  k  C.  591 ;  2  Bingh.  n.  c.  98 ;  1  Ad. 
ft  E.  44 ;  and  the  possession  may  be  construct- 
iye  in  case  of  trespass  for  injury  to  personal 
property.  1  Term,  450;  6Q.B.606;  5 Barnew. 
&  Aid.  003 ;  1  Hill,  N.  Y,  311.  The  property 
of  the  plaintiff  may  be  absolute,  3  Gampb. 
187;  5  Bin^h.  305;  1  Taunt.  190;  1  C.  B. 
672,  or  special.  See  7  Term,  9 ;  4  Barnew. 
&  0.  941 ;  3  Scott,  n.  s.  358. 

38«  Agents  who  have  a  qualified  property 
in  goods  may  maintain  an  action  of  tort  m 
their  own  names  for  injury  to  the  goods. 

A  principal  may  sue  in  the  name  of  his 
agent  for  a  false  representation  to  the  agent. 

12  Wend.  N.  Y.  176. 

Assignees  of  property  may  sue  in  their 
own  names  for  tortious  injuries  committed 
after  the  assignment,  4  Bingh.  106 ;  3  Maule 
&  S.  7 ;  5  id.  105 ;  1  Ad.  &  £.  580,  although 
it  has  neyer  been  in  their  possession.  9 
\frend.  N.  Y.  80 ;  2  N.  Y.  293 ;  1  E.  D.  Smith, 
N.  Y.  522 ;  8  Barnew.  A  C.  270 ;  5  Barnew. 

6  Aid.  604;  Williams,  Saund.  252  a,  n.  (7). 
Otherwise  of  the  assignee  of  a  mere  rignt 

©faction.    12N.Y.322;  18  Barb.  N.  Y.  500 ; 

7  How.  Pract.  N.  Y.  492.  See  15  N.  Y.  432. 
Assignees  in  insolvency  may  sue  for  torts  to 
the  property,  6  Binn.  Penn.  186 ;  8  Serg.  k 
R.  Penn.  12'4,  but  not  to  the  person  of  the 
assignee.    W.  Jones,  215. 

j&eeniors  and  administrators  cannot,  in 
general,  sue  in  actions  ex  delicto^  as  such 
actions  are  said  to  die  with  the  plaintiff. 
Broom,  Part.  212 ;  13  N.  Y.  322.  See  Per- 
BOXAL  Action.  They  may  sue  in  their  own 
names  for  torts  subsequent  to  the  death  of 
the  deceased.    11  Rich.  So.  0.  363. 

Heirs  and  devisors  have  no  claim  for  torts 
eommitte<l  during  the  lifetime  of  the  ances- 
tor or  devisor.    2  Inst.  305. 

34*  Hiishand  must  sue  alone  for  all  in- 
juries to  his  own  property  and  person,  3 
Blackstone,  Comm.  l43  ;  2  Ld.  Raym.  1208; 
Croke  Jac.  473 ;  1  Lev.  3 ;  2  uf.  20,  including 
personalty  of  the  wife  which  becomes  his 
upnn  marriage,  I  Salk.  141 ;  6  Gall,  Va.  55  ; 

13  N.  11.  283  ;  Croke  Eliz.  133 ;  6  Ad.  A  E. 
259 ;  27  Vt.  17 ;  1  Ilempst.  Ark.  64,  and  in- 
dading  the  continuance  of  injuries  to  puch 

froporty  commenced  before  marriage,  1  Salk. 
41 ;  6  Call,  Va.  55 ;  1  Selwyn,  Nisi  P.  10th 
ed.  656;  in  i^plevin  f(»r  timber  cut  on  land 
belonginj^  to  both,  8  Watts,  Penn.  412;  for 
personal  mjuries  to  the  wife  for  the  damages 
which  he  sustains,  3  Blackst.  Comm.  1&; 
Chitty,  Plead.  718,  n. ;  4  Barnew.  k  Aid.  523 ; 
4  Iowa,  ^0 :  aa  in  battery,  2  Ld.  Raym.  1208 ; 


8  Mod.  342 ;  2  Brev.  No.  C.  170 ;  slander, 
where  words  are  not  actionable  per  se^  1  IjCV. 
140;  1  Salk.  119;  3  Mod.  120;  4  Barnew.  k 
Ad.  514;  22  Barb.  N.  Y.  390 ;  2Ilill,  N.Y. 
309 ;  or  for  special  damages.  4  Barnew.  k 
Ad.  514. 

He  may  sue  alone,  also,  for  iniuries  to  pei^ 
sonalty  commenced  before  marriage  and  con- 
summated afterwards,  2  Lev.  107  ;  Ventr. 
260  ;  2  Bos.  &  P.  407 ;  and  the  right  survives 
to  him  after  death  of  the  wife  in  all  cases 
where  he  can  sue  alone,  1  Chitty,  Plead.  75; 
Viner.  Abr.  Baron <k  F.  (G) ;  for  cutting  trees 
on  land  held  by  both  in  right  of  the  wife,  16 
Pick.  Mass.  235 ;  1  Roper,  Uusb.  &  W.  2d 
ed.  215 ;  and,  generally,  for  injury  to  real 
estate  of  the  wife  during  coverture,  18  Pick. 
Mass.  110;  20  Conn.  296;  2  Wils.  414,  al- 
though her  interests  be  reversionary  only.  6 
Mees.  k  W.  Exch.  142. 

Infants  may  sue  by  guardian  for  torta. 
Broom,  Part.  238. 

Lessors  and  reversioners^  generally,  may 
have  an  action  for  injury  to  their  reversions. 
Broom,  Part.  214.  Damage  necessarily  to  the 
reversion  must  be  alleged  and  shown.  1 
Maule  &  S.  234 ;  11  Ad.  &  £.  40 ;  5  Bingh. 
153 ;  10  Barnew.  k  G.  145. 

25*  Lessees  and  tenants^  generally,  may 
sue  for  injuries  to  their  possession.  4  Burr. 
2141 ;  3  Lev.  209 ;  Selwyn,  Nisi  P.  1417 ; 
Woodfall,  Landl.  k  Ten.  661. 

Married  tconian  must  sue  alone  for  injunf 
to  her  separate  property,  29  Barb.  N.  Y.  512; 
especially  after  nor  husband's  death.  37  N. 
H.  355. 

The  restrictions  pn  her  power  to  sue  are 
the  same  as  in  actions  ex  contractu.  Broom, 
Part.  233.  Actions  in  which  she  might  or 
must  have  joined  her  husband  survive  to  her. 
RoHe,  Abr.  349  (A). 

Master  has  an  action  in  tort  for  enticing 
away  an  apprentice,  3  Blackstone,  Comm. 
342;  3  Burr.  1345 ;  3  Maule  k  S.  191 ;  and, 
upon  the  same  principle,  a  parent  for  a  child, 
1  llalst.  N.  J.  322 ;  4  Barnew.  &  C.  660 ;  4 
Litt.  Ky.  25,  and  for  personal  injury  to  his 
servant,  for  loss  of  time,  expenses,  etc.  8 
Blackstone,  Comm.  -342. 

For  seduction  or  debauchery,  a  master, 
Broom,  Part.  227  ;  4  Cow.  N.  Y;  422,  and,  if 
any  service  be  shown,  a  parent,  2  Mees.  k  W. 
Exch.  542 ;  6  id.  56 ;  2  Term,  106,  has  his 
action. 

Survivor,  whether  sole  or  several,  must  sue 
for  a  tortious  injury,  the  rule  being  that  the' 
remedy,  and  not  the  right,  survives.    Broom, 
Part.  S 12 ;  1  Show.  188 ;  Carth.  170 :  2  Maule 
k  S.  225. 

36.  Te9ianis  in  common  must  sue  strangers 
separately  to  recover  land.  15  Johns.  N.  Y. 
479 ;  1  Wend.  N.  Y.  380 ;  2  Gaines,  N.  Y.  109 ; 
5  Jlill,  N.  Y.  SO,  234. 

A  tenant  in  common  may  sue  his  co-tenant, 
where  there  has  be<5n  actual  ouster,  in  eject- 
ment, Littleton,  {322;  1  Campb.  173;  11 
East,  49 ;  Cowp.  217,  or  trespass  qfMre  clau- 
sum,  7  Penn.  St.  397,  and  trespaf^s  for  mesne 
profits  after  recovery .  3  Wils.  Ch.  118.  Whore 
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there  is  a  total  destruction  or  conyersion  of 
the  property,  one  tenant  in  common  may  sue 
his  CO- tenant  in  trespass,  Coke,  Litt.  200  a, 
b;  Oroke  £liz.  157 ;  8  Barnew.  &  C.  257,  or  in 
trover.  Selwyn,  Nisi  P.  1366 ;  1  Term,  658 ; 
2  Ga.  73  ;  2  Johns.  N.  Y.  468 ;  3  id.  175 ;  9 
Wend.  N.  Y.  338 ;  21  u2.  72;  6  Ired.  No.  C. 
388.  For  a  misfeasance,  waste,  or  case  in  the 
nature  of  waste,  may  be  brought. 

Dejendanta. 

The  party  committing  the  tortious  act  or 
asserting  the  adverse  title  is  to  be  made  de- 
fendant: as,  the  wrongful  occupant  of  land,  in 
ejectment,  7  Term,  327 ;  1  Bos.  &  P.  573,  the 
party  converting,  in  trover.  Broom,  Part.  246, 
making  fraudulent  representations.  3  Term, 
56;  5  Bingh.  k.  c.  97;  3  Mees.  &  W.  Ezch. 
532 ;  4  id.  337.  The  act  may,  however,  have 
been  done  by  the  defendant's  agent,  2  Meefl. 
k  W,  £xch.  650,  his  mischievous  animal,  12 
Q.  B.  29,  or  by  the  plaintiff  himself,  if  acting 
with  due  care  and  suffering  from  the  defeno- 
ant's  negligence.  1  Q.  B.  29 ;  3  Lev.  352 ;  1 
Ld.  Raym.  738 ;  10  111.  425. 

Agents  and  principals,  Story,  Ag.  {  425 ; 
Paley,  Ag.  29^^  are  both  liable  for  tortious 
act  or  negligence  of  the  aeent  under  the 
direction,  1  Snarswuod,  Blackst.  Cumm.  431, 
n.,  or  in  the  regular  course  of  employment,  of 
the  principal.  10111.425;  1  Mete.  Mass.  550. 
See  2  Den.  N.  Y.  115 ;  5  id,  639.  As  to  the 
agentof  a  corporation  acting  erroneously  with- 
out malice,  see  1  East,  555. 

Subsequent  ratification  is  equivalent  to 
prior  authority.    Broom,  Part.  259. 

Agents  are  liable  to  their  principals  for 
conversion.  14  Johns.  N.  Y.  128 ;  8  I^nn.  St. 
442. 

SftT*  Assignees  are  liable  only  for  torts  com- 
mitted by  them:  as,  where  one  takes  property 
from  another  who  has  possession  unlawfully. 
Bacon,  Abr.  Actions  (B),  or  continues  a 
nuisance.    2  Salk.  460 ;  1  Bos.  &  P.  409. 

Bankrupts,  3  Bamew.  &  Aid.  408  ;  2  Den. 
N.  Y.  73,  and  insolvetits.  Broom,  Part.  284 ;  2 
Chitty,  Bail,  222 ;  2  Bamew.  &  Aid.  407 ;  9 
Johns.  N.  Y.  161 ;  10  id.  289 ;  14  id,  128,  are 
liable  even  after  a  discharge,  for  torts  com- 
mitted previously. 

Corporations  are  liable  for  torts  committed 
by  their  agents,  7  Cow.  N.  Y.  485 ;  2  Wend. 
N.  Y.  452 ;  17  Moss.  503 ;  4  Serg.  &  R.  Penn. 
16;  9  id,  94;  2  Ark.  255;  4  Ohio,  500;  4 
Wash.O.C.  106;  5  Ind.  252;  but  not,  it  seems, 
at  common  law,  in  replevin,  Kyd,  Corp.  £05, 
or  trespass  quart  clausum,    9  Ohio,  31. 

Deatn  of  a  tort-feasor,  at  common  law,  takes 
away  all  cause  of  action  for  torts  disconnected 
with  contract.  5  Term,  651 ;  1  Saund.  291 
e.  But  actions  a^inst  the  personal  repre- 
sentatives are  provided  for  by  statute  in  most 
of  the  states,  and  in  England  by  stat.  3  &  4 
Will.  IV.  c.  42,  J  2. 

Executors  and  administrators,  at  common 
law,  are  liable  for  the  continuance  of  torts 
first  committed  by  the  deceased,  W.  Jones, 
173 ;  5  Dan.  Ky.  34;  see  28  Ala.  n.  s.  360; 
but  such  continuance  must  be  laid  to  be,  as  it  I 


really  is,  the  act  of  the  executor.  1  Oowp. 
373 ;  Williams,  Exec.  1358 ;  13  Penn.  St.  54; 
1  Ilarr.  Mich.  7. 

M«  Husband  must  be  sued  alone  for  his 
torts,  and  in  detinue  for  goods  delivered  to 
himself  and  wife.  2  Bulstr.  308 ;  1  Leon. 
312. 

He  may  be  sued  alone  for  a  conversion  br 
the  wife  during  coverture.  2  Ruper,  Hush,  h 
W.  127. 

Idiots  and  lunatics  are  liable,  civilly,  for 
torts  committed.  Hob.  134 ;  Bacon,  Abr.  TVet- 
pass  (G),  though  they  may  be  capable  of 
design.  Broom,  Part.  281.  But  if  tne  luna- 
tic is  under  control  of  chancery,  proceedings 
must  be  in  that  court,  or  it  will  constitute  a 
contempt    3  Paige,  Ch.  N.  Y.  199. 

Infants  may  be  sued  in  actions  ex  delidOt 
whether  founded  on  positive  vrrongs  or  coi^ 
structive  torts,  21  Kent,  Comm.  241 ;  Broom, 
Part.  280 ;  Coke,  Litt.  180  6,  n.  4 :  as,  in  de- 
tinue for  goods  delivered  for  a  specific  pur- 
pose, 4  Bos.  k  P.  140 ;  for  tortiously  convert- 
ing or  fraudulently  obtaining  goods,  3  Pick. 
Mass.  492 ;  5  Hill,  N.  Y.  391 ;  4  M'Cord,  So. 
C.  387 ;  for  uttering  slander,  8  Term,  337 ; 
but  only  if  the  act  be  wholly  tortious  and 
disconnected  from  contract  8  Term,  35 ;  6 
Watts,  Penn.  1 ;  6  Oranch,  226. 

Lessor  and  lessee  are  respecti^ly  liable  for 
their  part  of  the  tort  in  case  of  a  wrong  com- 
menced by  one  and  continued  by  the  other: 
as,  for  example,  a  nuisance.  2  Salk.  460; 
Broom,  Part.  253 ;  Woodfall,  Landl.  k  Ten. 
671. 

9|9«  Master  is  liable  for  a  negligent  tor- 
tious act  or  default  of  his-servant  while  act- 
ing within  the  scope  of  his  employment,  0 
Cow.  N.  Y.  189 ;  1  Pick.  Mass.  465  ;  2  Gray, 
Mass.  181 ;  23  N.  H.  157 ;  16  Me.  241 ;  5 
Rich.  So.  C.  44 ;  18  Mo.  362,  although  not  in 
his  immediate  employ,  5  Bamew.  k  C.  554 ; 

8  Ad.  &  E.  109 ;  see  3  Gray,  Mass.  349 ;  for 
the  direct  effect  of  such  negKgence,  17  Mass. 
132 ;  but  not  to  one  servant  for  the  neglect 
of  another  engaged  in  the  same  general  busi- 
ness, 36  Eng.  L.  k  Eq.  486 ;  4  Mete.  Mass* 
49 ;  3  Cush.  Mass.  270 ;  23  Penn.  St  384 ;  15 
Barb.  N.  Y.  574 ;  6  Ind.  205 ;  22  Ala.  k*  8. 
294 ;  23  Me.  269 ;  4  Sneed,  Tenn.  36 ;  see  5 
Du.  N.  Y.  39 ;  37  Eng.  L.  k  Eq.  281,  if  the 
servant  injured  be  not  unnecessarily  exposed. 
28  Yt  59 ;  6  Cal.  209 ;  4  Sneed,  Tenn.  36. 

And  the  servant  is  also  liable:  1  Shars- 
wood,  Blackst.  Comm.  431,  n.  For  wilful  acts. 

9  Carr.  k  P.  607 ;  3  Barb.  42,  for  those  not  com- 
mitted while  in  the  master's  service,  26  Penn. 
St.  482,  or  not  within  the  scope  of  his  em* 
ployment,  he  alone  is  liable. 

Partners  may  be  sued  separately  for  acts 
of  the  firm,  its  agents  or  servants.  4  Gill,  Md. 
406;  lCarr.&M.93;  17  Mass.  182;  1  Mete. 
Mass.  560;  11  Wend.  N.  Y.  571 ;  18  id,  175. 

PARTITION.  The  division  which  is 
made  between  several  persons  of  lands,  tene- 
ments, or  hereditaments,  or  of  goods  and 
chattels,  which  belong  to  them  as  co-heirs  or 
co-proprietors.  The  term  is  more  technically 
applied  to  the  division  of  real  estate  made 
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between  coparceners,  ten&nto  in  common,  or 
joint  tenants. 

Compulsory  is  that  which  takes  place 
without  regard  to  the  wishes  of  one  or  more 
of  the  owners. 

Voluntary  partition  is  that  made  bj  the 
owners  by  mutual  consent. 

3*  Voluntary  partition  is  effected  by  mu- 
tual conveyances  or  releases,  to  each  person, 
of  the  share  which  he  is  to  hold,  executed  by 
the  other  owners. 

Compulsory  partition  is  made  by  virtue  of 
special  laws  providing  that  remedy.  '*  It  is 
presumed,''  says  Chancellor  Kent,  4  Comm. 
360,  •*  that  the  English  statutes  of  31  &  32 
Henry  YIII.  have  been  generally  re-enacted 
and  adopted  in  this  country,  ana,  probably, 
with  increased  facilities  for  partition."  In 
some  states  the  courts  of  law  have  jurisdic- 
tion. The  courts  of  equity  have  for  a  long 
time  exercised  jurisdiction  in  awarding  par- 
tition. 1  Johns.  Ch.  N.  Y.  113,  302;  4  Rand. 
Ya.  493.  In  Massachusetts,  the  statute  author- 
izes a  partition  to  be  effected  by  petition 
without  writ.  2  Mass.  462 ;  15  id.  ihb.  In 
Pennsylvania,  intestates'  estates  may  be  di- 
vided upon  petition  to  the  orphans'  court.  By 
the  Civil  Code  of  Louisiana,  art.  1214  ei  teq,^ 
partition  of  a  succession  may  be  made.  See, 
generally,  Cruise,  Dig.  tit.  32,  o.  6,  s.  15 ; 
Comyns,  Dig.  FUader  (3  F),  Farcener  (C); 
16  Viner,  Abr.217 ;  1  Suppl.  Ves.  Jr.  168, 171 ; 
La.  Civ.  Code,  b.  3,  t.  1,  c.  8. 

8*  Courts  of  equity  exercise  jurisdiction 
in  cases  of  partition  on  various  grounds,  in 
cases  of  such  complication  of  titles  that  no 
adequate  remedy  can  be  had  at  law,  17  Yes. 
Ch.  551 ;  2  Freem.  Ch.  26 ;  but  even  in  such 
cases  the  remedy  in  equity  is  more  complete, 
for  equity  directs  conveyances  to  be  maoe,  by 
which  the  tide  is  more  secure.  "Partition 
at  law  and  in  equity,"  says  Lord  Redesdale, 
'*  are  very  different  things.  The  first  operates 
b^  the  judgment  of  a  court  of  law,  and  de- 
livering up  possession  in  pursuance  of  it, 
which  concludes  all  the  parties  to  it.  Par- 
tition in  equity  proceeds  upon  conveyances 
to  be  executed  by  the  parties;  and  if  the 
parties  be  not  competent  to  execute  the  con- 
veyance, the  partition  cannot  be  effectually 
had."  2  Schoales  &  L.  Ch.  Ir.  371.  See  1 
Billiard,  Abr.  c.  55,  where  may  be  found  an 
abstract  of  the  laws  of  the  several  states  on 
this  subject.    See  Washburn,  Real  Prop. 

PARTNERS.  In  Contracts.  Members 
of  a  partnership. 

Dormant  partners  are  those  whose  names 
and  transactions  as  partners  are  professedly 
concealed  from  the  world. 

Nominal  partners  are  ostensible  pajiners 
who  have  no  interest  in  the  firm  or  business. 

Ostensible  partners  are  those  whose  names 
appear  to  the  world  as  partners,  and  who  in 
reality  are  such. 

3«  Who  may  he.  Persons  who  have  the 
legal  capacity  to  make  other  contracts  may 
enter  into  that  of  partnership.  Collyer, 
Partn.  {{  11,  12.  A  lunatic  seems  not  to  be 
absolutely  incapable  of  being  a  partner.    2 


Mylne  &  K.  125 ;  6  Beav.  Rolls,  324 ;  1  Lind- 
ley,  Partn.  76, 77.  A  minor  may  contract  the 
relation  of  partner,  as  he  may  make  any  other 
trading  contract  which  may  possibly  turn  out 
to  be  for  his  benefit.  1  Stark.  25 ;  8  Taunt. 
35 ;  5  Barnew.  k  Aid.  147.  This  contract  is 
subject  to  the  right  of  avoidance  by  the  minor ; 
but,  as  in  the  case  of  continuing  contracts, 
he  is  presumed  to  ratify  it,  and  will  be  liable 
on  subsequent  contracts  made  on  the  credit  of 
the  partnership,  if  he  do  not,  within  a  reason* 
able  time  after  he  has  attained  his  full  age, 
give  notice  of  his  disaflSrmance  of,  or  other- 
wise repudiate,  the  partnership.  5  Barnew. 
&  Aid.  147 ;  9  Yt.  368 ;  2  Hill,  So.  C.  479 ; 
3  Cush.  Mass.  372 ;  Collyer,  Partn.  {  528 ; 
Chitty,  Contr.  1860  ed.  170,  171;  Story, 
Partn.  {  37 ;  3  Kent,  Comn^.  68 ;  1  Lindley, 
Partn.  74-76.    It  has  been  held  that  if  a 

Earty  who  was  a  member  of  a  firm  during 
is  minority  does  in  any  manner  concur  in 
carrying  on  the  partnersbip,  or  receive  profits 
from  it,  after  he  comes  of  age,  it  amounts  to  a 
confirmation,  and  will  render  him  liable  on 
the  contracts  of  the  firm  made  during  his 
minority.  2  Hill,  So.  C.  497.  The  person 
with  whom  the  minor  contracts  will  be  oound 
by  all  the  consequences.  Strange,  939;  2 
Maule  &  S.  205. 

Persons  domiciled  and  trading  in  different 
countries  at  war  with  each  other  cannot  be 
partners.  Qollyer,  Partn.  {  14 ;  15  Johns.  N. 
Y.  57 ;  16  uf.  438 ;  3  Kent,  Comm.  62, 67 ;  1 
Lindlev,  Partn.  79. 

8*  A  married  woman  cannot  by  the  com- 
mon law  sustain  the  character  of  partner. 
Collyer,  Partn.  {  15 ;  Story,  Partn.  J  10 ;  3 
De  Gex,  M.  &  G.  18 ;  1  Lindley,  Partn.  77  ; 
9  Ezch.  422.  Where  a  married  woman  is 
authorised  by  custom  to  carry  on  a  trade  as  a 
feme  sole,  it  nas  been  supposed  that  she  may 
be  a  partner,  Bohun,  Priv.  Lond.  187;  2 
Bos.  k  P.  93 ;  see  3  All.  Mass.  127 ;  41  Me. 
405 ;  46  id,  239 ;  but  the  consent  of  the  hus- 
band that  his  wife  may  carry  on  trade  for 
her  sole  and  separate  use  does  not  necessarily 
import  that  she  may  involve  herself  in  the 
complex  transactions,  responsibilities,  and 
duties  of  a  partnership.  Storv,  Partn.  {  12. 
In  cases  where  the  law  treats  the  marriage  as 
suspended,  and  allows  the  wife  to  act  as  a 
feme  sole  (as  in  cases  of  the  civil  death  of 
the  husband  by  exile,  banishment,  abjuration, 
or  transportation),  there  may  be  ground  to 
presume  that,  as  she  is  thereby  generally 
restored  to  her  rights  as  a  feme  sole,  she  may 
enter  into  a  partnership  in  trade.  Collyer, 
Partn.  i  12.  See  2  Serg.  k  R.  Penn.  189 ;  2 
Nott  &  M'C.  So.  C.  242;  1  Bay,  So.  C.  162, 
333.  There  is  no  general  principle  of  law 
which  prevents  a  corporation  from  bein^  a 
partner  with  another  corporation,  or  with 
ordinary  individuals,  except  the  principle 
that  a  corporation  cannot  lawfully  employ  its 
funds  for  purposes  not  authorizea  by  its  con- 
stitution.    1  Lindley,  Partn.  78. 

Generally  speaking,  the  common  law  im- 
poses no  restriction  as  to  the  number  of 
persons  who  may  carry  on  trade  as  part- 
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ners.    Collver,  Partn.  {  11 ;  1  Lindley,  Partn. 
71. 

4.  Who  are  partners.  If  persons  saffer 
their  Dames  to  be  used  in  a  business,  or  other- 
wise hold  themselves  out  as  partners,  they 
are  to  be  so  considered,  whatever  may  be  the 
engagements  between  thera  and  the  other 
partners.  14  Vt  540 ;  3  Kent.  Comm.  32, 33 ; 
Collyer,  Partn.  |  86 ;  27  N.  II.  252.  In  such 
cases  they  will  be  equally  responsible  with 
the  other  partners  although  they  receive  no 
profits ;  for  the  contract  of  one  is  the  contract 
of  all.  2  Campb.  802 ;  2  McLean,  C.  C.  347 ;  5 
Mill.  La.  406, 409 ;  5  Bingh.  776 ;  10  Barnew. 
&  C.  140 ;  1  Mood.  &  R.  0 ;  19  Ves.  Ch.  459  ; 
17  Vt.  449.  This,  rule  of  law  arises  not  upon 
the  ground  of  the  real  transaction  between 
the  partners,  butt. upon  principles  of  general 
policy,  to  prevent  the  frauds  to  which  credit- 
ors would  be  liable  if  they  were  to  suppose 
that  they  lent  their  money  upon  the  apparent 
credit  of  three  or  four  persons,  when  in  fact 
they  lent  it  only  to  two  of  them,  to  whom, 
without  others,  they  would  have  lent  nothing. 
2  H.  Blackst.  235  ;  Dougl.  Penn.  371 ;  2  W. 
Blackst.  998 ;  3  Kent,  Comm.  32,  33  ;  6  Serg. 
&  R.  Penn.  2^59,  333 ;  16  Johns.  N.  Y.  40 ;  2 
Des.  So.  C.  148 ;  2  Nott  &  M'C.  So.  C.  427 ; 
Collyer,  Partn.  }  86 ;  Watson,  Partn.  26.  It 
has  been  held  that  it  is  not  nece8R€u*y  for  a 
person  charging  a  nominal  partner  to  have 
been  aware  of  the  partnership  at  the  time  of 
the  contract,  2  II.  Blackst.  242:  3  Watts, 
Penn.  39  ;  and  this  doctrine  has  been  vindi- 
cated on  the  ground  that  the  object  of  the  rule 
Ls  to  prevent  the  extension  of  unsound  credit. 
Collyer,  Partn.  {  86.  But  the  doctrine  has 
been  very  much  questioned.  See  1  Smith, 
Lead.  Cas.  Engl.  ed.  507 :  10  Barnew.  &  C. 
140 }  2  McLean,  C.  C.  347 ;  Motni.  A  R.  9 ;  1 
Barnew.  &  Aid.  11 ;  8  Ala.  n.  s.  560;  7  B. 
Monr.  Ky.  456.  The  term  "holding  one's 
self  out  OS  partner"  imports,  at  least,  the 
voluntary  act  of  the  party  holding  himself 
out,  Collyer.  Partn.  {  97 ;  3  Conn.  324 ;  2 
Campb.  617 ;  but  no  particular  mode  of  hold- 
ing himself  out  is  requisite  to  charge  a  party. 
The  usual  evidence  to  charge  a  party  in  such 
cases  is  that  he  has  suffered  the  use  of  his 
name  over  the  shop-door,  in  printed  notices, 
bills  of  parcels,  and  advertisements,  or  that 
he  has  done  other  acts,  or  suffered  his  agents 
to  do  acts,  37  N.  II.  9,  no  matter  of  what 
kind,  sufficient  to  induce  others  to  believe 
him  to  be  a  partner.  Collyer,  Partn.  {  97  ;  3 
McLean,  C.  C.  364,  549;  3  Campb.  310;  1 
Ball&B.9;  6Bingh.776;  4MooreAP.713; 
20  N.  II.  453, 454 ;  39  Me.  157.  If  there  be  a 
stipulation  that  a  person  appearing  to  be  a 
partner  shall  be  liahle  to  no  loss,  he  of  course 
will  not  be  liable  as  a  partner  to  those  who 
have  absolute  knowledge  of  such  stipulation. 
I  Campb.  404;  5  Brown,  Pari.  C^.  489; 
Collyer,  Partn.  {  98.  But  see  2  Chitt.  Bail, 
120.  How  knowledge  of  the  terms  of  the 
agreement  under  which  parties  are  associated 
will  affect  third  persons,  see  6  Mete.  Mass.  93, 
94;  6  Pick.  Mass.  372;  15  Mass.  339;  4 
John*.  N.Y.  251;  5Cow.N.Y.489;  28Vt.l08. 


5*  Dormant  partners  are,  when  discovcre*!, 
equally  liable  with  those  who  are  held  out  to 
the  world  as  partners,  upon  contracts  made 
during  the  time  they  participate  in  the  profits 
of  the  business.  5  Scott,  619, 635  ;  4  £sp.  89 ; 
1  Crompt.  &  J.  Exch.  316  ;  5  Mas.  C.  C.  176 ; 
9  Pick.  Mass.  272 ;  5  Pet.  529 ;  2  Harr.  &  G. 
Md.  159;  Chitty,  Contr.  1860  ed.  202;  5 
Watts,  Penn.  454;  1  Dougl.  371;  IH.  Blackst. 
37 ;  3  Price,  Exch.  538.  The  principle  upon 
which  dormant  partners  are  liable  is  that,  as 
thej  have  the  benefit  of  a  share  in  the  profits 
which  are  a  part  of  the  fund  to  which  a 
creditor  looks  for  payment,  they  shall  be 
bound  by  the  burdens.  1  Stor.  C.  C  371, 
376;  5  Mas.  C.  C.  187,  188;  5  Pet.  674;  10 
Vt.  170 ;   16  Johns.  N.  Y.  40 ;   16  East,  174 ; 

1  II.  Blackst.  31 ;  2  irf.  247  ;  Collyer,  Partn. 

2  18.  Another  reason  eiven  for  holding  them 
liable  is  that  they  might  otherwise  receive 
usurious  interest  without  any  risk.  Lord 
Mansfield,  1  Dougl.  371;  4  East,  143;  4 
Barnew.  &  Aid.  663 ;  3  C.  B.  641,  050 ;  10 
Johns.  N.  Y.  226. 

6.  The  general  result  of  the  authorities 
seems  to  be  that  persons  who  share  the  profits 
of  the  concern  are  primd  facie  liable  as  part* 
ners  to  third  persons:  if  they  have  not  held 
themselves  out,  or  allowed  themselves  to  be 
held  out,  as  partners,  they  may  repel  the  pre- 
sumption of  partnership  b^  showing  that  the 
legal  relation  of  partnership  inter  redoes  not 
exist.  Collyer,  Partn.  {  85.  This  presump- 
tion may  be  repelled  by  showing  that  the 
persons  who  receive  a  share  of  the  profits 
are  mere  servants,  agents,  factors,  brokers,  or 
other  persons  receiving  such  share  of  the 
profits  in  lieu  of  wages  or  commission  for 
their  labor,  trouble,  or  services.  Collyer, 
Partn.  JJ  25,  39 ;  Story,  Partn.  {J  33,  34.  49, 
55 ;  iSandf.  N.  Y.  311 ;  14  Pick.  Mass.  195  ; 
6  Mete.  Mass.  91 ;  12  Conn.  69 ;  2  M'Cord,  So. 
C.  421 ;  3  Wils.  40.  But  see  38  N.  H.  287. 
The  officers  and  crews  of  whaling  and  other 
fishing  vessels,  who  are  to  receive  certain  pro- 
portions of  the  produce  of  the  voyage  in  lieu 
of  wages,  4  Esp.  182 ;  17  Mass.  206 ;  3  Pick. 
Mass,  435  ;  4  wf .  234 ;  14  uL  195  ;  23  id.  495 ; 

3  Stor.  C.  C.  112;  2  Younge  &  C.  Exch.  01; 
captains  of  merchant-ships  who,  instead  of 
wages,  receive  shares  in  the  profits  of  the 
adventures  on  which  they  sail,  4  Maule  &  S. 
240,  or  who  take  vessels  under  an  agreement 
with  the  owners  to  pay  certain  charges  and 
receive  a  share  of  the  earnings,  6  Pick.  Mass. 
335;  16  Mass.  336;  7  Me.  261,  nersons 
making  shipments  on  half-profits,  and  the  like* 
17  Mass.  206 ;  14  Pick.  Mass.  195,  have  gene 
rally  been  held  not  to  be  partners  with  the 
owners. 

Km  A  distinction  has  sometimes  been  made 
between  sharing  the  gross  profits  or  earnings 
and  the  net  profits ;  but  it  is  far  from  being 
treated  as  decisive  on  the  question  of  partner- 
ship. See  1  Campb.  330 ;  6  Vt.  119-;  10  id. 
170 ;  6  Pick.  Mass.  335 ;  14  id.  193 ;  6  Mete. 
Ma^s.  91 ;  4  Me.  264 ;  12  Conn.  69;  38  N. 
II.  287,  304  ;  Collyer,  Partn.  |  35,  and  note; 
MboU,  C.  J.,  4  Barnew  k  Aid.  663. 
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The  law  merchant  in  reference  to  dormant 
partners  has  been  held  to  be  confined  to  trade 
and  commerce,  and  not  to  extend  to  specula- 
tions in  the  purchase  and  sale  of  lands.  4 
Mass. 424,  426;  3  Kent,  Comm.  31,  note;  3 
Sumn.  C.  C.  435,  470;  11  Me.  337.  It  has, 
however,  been  frequently  held  that  there  may 
be  a  partnership  in  the  bneiness  of  purchas- 
ing and  selling  real  estate.  21  Me.  418; 
Story,  Partn.  Jf  82,  83 ;  Dav.  Dist.  Ct.  320 : 
7  Penn.  St.  165 ;  10  Cush.  Mass.  468,  469 ;  4 
Ohio  St.  1. 

The  contract  mast  be  voluntary  among  the 
members:  therefore  no  strangei' can  be  intro- 
duced into  the  firm  without  a  concurrence  of 
the  whole  firm.  7  Pick.  Mass.  235,  238 ;  11 
Me.  488 ;  1  Hill,  N.  Y.  234 ;  8  Watts  &  S. 
Penn.  63;  16  Ohio,  166;  Collyer,  Partn.  {{ 
8,  192;  Pothier,  Partn.  ch.  6,  {  ii.  art.  91 ;  2 
Rose,  Bank.  254.  The  delectvs  j/ersonas,  as  it 
is  called,  is  so  essentially  necessary  to  the 
eonstitution  of  a  partnership  that  even  the 
executors  or  other  representatives  of  partners 
themselves  do  not,  in  their  capacitv  of  ex- 
ecutors or  representatives,  succeecf  to  the 
state  and  condition  of  partners.  Collyer, 
Partn.  {  9 ;  7  Pick.  Mass.  237,  238 ;  3  Kent, 
Comm.  55,  56.  The  civilians  carried  this 
doctrine  so  far  as  not  to  permit  it  to  be  utipU" 
laied  that  the  heirs,  or  executors  of  partners 
should  themselves  bo  partners.  Domat,  lib. 
1,  tit.  8,  8.  2;  Pothier,  Partn.  n.  145.  But  in 
this  respect  the  common  law  is  otherwise.  2 
Ves.  Sen.  Ch.*34;  Collyer,  Partn.  ii  9,  228 
ei  aeq. ;  3  Kent,  Comm.  56, 57 ;  1  Swanst.  Ch. 
510,  n. ;  9  Ves.  Ch.  500 ;  7  Conn.  307.  And 
Pothier  thinks  such  a  stipulation  is  binding. 
Pothier,  Partn.  n.  145.  Clauses  providing 
for  the  admission  into  the  firm  of  a  deceased 
partner's  representatives  will,  in  general,  be 
construed  as  giving  them  an  option  to  become 
partners,  and  not  as  constituting  them  part- 
ners absolutely.  7  Jarman,  Conv.  120;  1 
M'Clel.  &  Y.  £xch.  569;  2  Russ.  Ch.  62; 
Bisset,  Partn.  169,  170;  Collyer,  Partn.  { 
230. 

8.  Although  the  ddtchis  persance^  which  is 
inherent  in  the  nature  of  partnership,  pre- 
cludes the  introduction  of  a  stranger  into  the 
concern  against  the  will  of  any  of  the  part- 
ners, yet  no  partner  is  precluded  from  enter- 
ing into  a  sub^artnerahip  with  a  stranger : 
nam  aocii  mei  sociua,  meus  socius  non  est. 
Die.  lib.  17,  tit.  2,  s.  20 ;  Pothier,  Partn.  ch. 
5,  {  ii.  n.  91.  In  «uch  case  the  stranger  may 
share  the  profits  of  the  particular  partner 
with  whom  he  contracts;  and  although  it 
has  been  decided  that  it  is  not  true  as  a 
general  proposition  that  such  stranger  will 
not  be  liable  for  the  debts  of  the  general 
partnership,  13  Qray,  Mass.  468,  still,  it  is 
quite  evident  that  a  mere  participation   in 

Srofits  renders  one  responsible  only  for  the 
ebts  and  liabilities  of  those  with  whom 
he  participates ;  and,  inasmuch  as  such 
ttranger  shares  the  profits  only  of  and  with 
•me  of  the  partners,  he  can  be  held  only  as 
the  partner  of  that  partner;  he  cannot  be 
held  as  a  partner  in  tne  general  partnership, 


because  he  does  not  share  or  participate  with 
the  other  persons  who  compose  it.  See  Rose, 
Bank.  255*;  1  Jac.  Ch.  284;  3  Kent,  Comm. 
52 ;  2  Sim.  &  S.  Ch.  I24 ;  1  Bos.  A  P.  546 ; 
Collyer,  Partn.  {  194;  Mont.  A  M'A.  445;  2 
Bell,  Comm.  636  ;  1  Lindley,  Partn.  52,  53 ; 
3  Ross,  Comm.  Law,  697.  Besides,  a  sub- 
partner  does  not  receive  a  certain  share  of 
the  whole  profits  of  the  firm,  but  only  a  part 
of  a  share  thereof;  and  he  does  not  receive 
this  part  of  a  share,  nor  is  he  entitled  to 
interlere  with  it  at  all,  to  say  whether  it  shall 
be  more  or  less  in  amount,  until  it  has  actu- 
ally been  set  out  and  the  time  has  come  for 
a  division  between  himself  and  the  partner 
with  whom  he  contracted.  lie  does  not  draw 
out  of  the  general  concern  any  of  its  profits: 
he  only  draws  from  the  profats  of  one  who 
has  previously  drawn  them  from  the  general 
partnership.  See  6  Madd.  Ch.  5 ;  f  Russ. 
Ch.  285;  Pothier,  Partn.  c.  5,  {  11,  n.  91 ; 
Starkie,  Partn.  155;  3  Ross,  Comm.  Law, 
697.  If  this  stranger  has  caused  damage  to 
the  partnership  by  nis  default,  the  party  who 
has  taken  him  into  the  partnership  will  be 
liable  to  the  other  partners  the  same  as  if  he 
had  done  the  damage  himself.  Pothier,  Partn. 
n.  93. 

9*  Pofoer  afparfnen.  It  may  be  stated  as 
a  general  principle,  which  governs  all  part- 
nerships in  ir(ide,  that  each  individual  partner 
constitutes  the  others  his  agents  for  the  pur* 
pose  of  entering  into  all  contracts  for  nim 
within  the  scope  of  the  partnership  concern, 
and,  consequently,  that  he  is  liable  to  the 
performance  of  all  such  contracts  in  the  same 
manner  as  if  entered  into  personally  by  him* 
self.  6Bingh.792:  Story,  Partn.  1 ;  20  Miss. 
122;  10  N.  II.  16;  Collyer,  Partn.  i  195; 
Pothier,  Partn.  c.  5,  n.  90 ;  4  Exch.  623,  630. 
In  truth,  the  law  of  partnership  is  a  branch 
of  the  law  of  principal  and  agent.  If  two 
agree  that  they  should  carry  on  a  trade  and 
share  the  profits  of  it,  each  is  a  principal  and 
each  is  an  agent  for  the  other,  and  each  ie 
bound  by  the  other's  contracts  in  carrying  on 
the  trade  as  much  as  a  single  principal  would 
be  by  the  act  of  an  agent  who  was  to  give 
the  whole  of  the  profits  to  his  employer. 
Hence  it  becomes  a  test  of  liability  of  one  for 
the  contract  of  another,  that  he  is  to  receive 
the  whole  or  a  part  of  the  profits  arising  from 
that  contract  oy  virtue  of  the  agreement 
made  at  the  time  of  the  employment.  23  Bost. 
Law  Rep.  498.  If  an  act  is  done  by  one 
partner  on  behalf  of  the  firm,  and  it  can  be 
said  to  have  been  necessary  for  the  carrying 
on  of  the  partnership  business  in  the  ordi- 
nary way,  the  firm  yri\l  prima  Jacit  be  liable 
although  in  point  of  iact  the  act  was  not 
authorized  by  the  other  partners ;  but  if  the 
act  cannot  be  said  to  have  been  necessary  for 
the  carrying  on  of  the  partnership  business 
in  the  ordinary  way,  the  firm  v:l\\  prinid  facie 
not  be  liable.  10  Barnew.  &  C.  12e ;  14  Mees. 
&  W.  Exch.  II;  4  Exch.  630;  1  Lindley, 
Partn.  192-195. 

10*  Each  partner  has  the  power  to  manage 
the  ordinary  business  of  the  firm,  whatever 
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it  may  be,  and,  oonsequentlj,  to  bind  his 
partners,  whether  they,  be  ostensible,  dor- 
mant, actual,  or  nommal,  7  East,  210;  2 
Bamow.  ft  Aid.  673 ;  1  Grompt.  &  J.  Exch. 
316,  by  whatever  he  may  do,  in  the  course 
of  such  management,  as  entirely  as  himself. 
A  partner  may,  for  instance,  borrow  monev, 

1  Esp.  406 ;  GoUyer,  Partn.  H  390,  391 ;  4 
Mete.  Mass.  577,  purchase  goods,  Gomb.  383 ; 

2  Garr.  &  K.  828 ;  5  Watts  &  S.  Penn.  564, 
and  sell,  Qodb.  244;  Gowp.  445;  3  Kent, 
Gomm.  44,  the  whole  of  the  partnership  effects 
at  a  single  sale.  24  Pick.  Mans.  89 ;  Gollyer, 
Partn.  f  394 ;  1  Brock,  Va.  456 ;  5  Watts, 
Penn.  22;  4  Wash.  G.  G.  234;  1  Harr.  Gh. 
Mich.  2.  So  he  may  pledge  the  partnership 
goods,  Bam.  343 ;  3  Kent,  Gomm.  46 ;  Goll- 
yer, Partn.  {  396 ;  10  Hare,  Gh.  453 ;  5  Exch. 
489 ;  7  Mann.  &  G.  607,  even  in  the  case  of  a 
particular  adventure.  Qow.  132,  135,  note ; 
i  r^se.  Bank.  297 ;  4  Barnew.  &  G.  867.  This 
principle  does  not  extend  to  the  case  of  a 
joint-purchase  or  sub-purchase.  5  Barnew. 
&  Aid.  395.  The  right  of  a  partner  to  dispose 
of  the  property  of  the*  firm  extends  to  assign- 
ments of  it  as  security  for  antecedent  debts, 
as  well  as  for  debts  thereafter  to  be  contracted 
on  account  of  the  firm.  Story,  Partn.  {  101 ; 
5  Granoh,  298 ;  1  Brock,  Va.  456 ;  17  Vt.394. 
The  assignment  may  be  for  the  benefit  of  one 
creditor  or  of  several,  or  of  all  the  joint  cre- 
ditors, where  all  are  admitted  to  an  equal  par- 
ticipation. Story,  Partn.  { 101 ;  4  Day,  Oonn. 
428 ;  6  Pick.  Mass.  360 ;  4  M'Gord,  So.  G. 
619 ;  4  Mas.  G.  G.  206 ;  5  Watts,  Penn.  22 ; 
1  Hoff:  Gh.  N.  Y.  511.  Whether  one  partner 
may,  without  the  express  consent  of  his  co- 
partner, assign  all  the  property  of  the  firm  to 
pay  the  debts  of  the  firm,  is  a  question  on 
which  the  authorities  differ.  Gollyer,  Partn. 
i  395  and  notes ;  Ghitty,  Gontr.  (ed.  1860) 
278 ;  4  Wash.  G.  G.  282 ;  17  Vt.  390 ;  1  Bnwk, 
Va.  456 ;  5  Paige,  Gh.  N.  Y.  30,  31 ;  1  Meto. 
Mass.  515 ;  2  Pick.  Mass.  89 ;  5  Watts,  Penn. 
22;  8  Leigh,  Va.  416 ;  1  Des.  So.  G.  537, 540; 

3  Sandf.  N.  Y.  292,  296. 

11»  It  has  been  held  that  one  partner  may, 
without  the  consent  or  knowledge  of  his  co- 
partners, mortgage  all  the  ^^oods  of  the  firm 
to  secure  a  particular  creditor  of  the  firm. 

1  Mete.  Mass.  518, 519 ;  7  id,  248.  The  rieht 
of  one  partner  to  dispose  of  the  partnership 
property  is,  however,  confined  strictly  to  per- 
sonal effects,  and  does  not  extend  to  real 
estate  held  by  the  partnership.  1  Mete. 
Mass.  518, 519;  Story,  Partn.  { 101 ;  1  Brock, 
Va.  456,  463. 

A  partner  may  draw,  accept,  and  indorse 
bills,  notes,  and  checks  in  the  name  and  for 
the  use  of  the  firm,  Salk.  126 ;  7  Term,  210 ; 

2  Peake,  150 ;  3  Dow.  219 ;  Buller,  Nisi  P. 
279 ;  20  Miss.  226  ;  4  Johns.  N.  Y.  265 ;  Story, 
Partn.  102 ;  5  Blackf.  Ind.  210 ;  4  Md.  288  ; 
and  a  note  or  bill  executed  by  one  partner  in 
the  name  of  the  firm  is  fnitnd  Jade  evidence 
that  it  was  executed  for  partnershin  purposes. 
Gollyer,  Partn,  {  401.  note ;  6  Wend.  N.  Y. 
615 ;  10  Me.  419 ;  5  Mas.  G.  G.  176 ;  7  AIh. 
K.  8. 19.    But  if  a  partnership  be  carried  m 


under  a  single  name,  it  has  been  held  that 
the  legal  presumption  in  regard  to  a  note 
signed  by  that  name  is  that  it  was  a  per* 
sonal  and  not  a  partnership  note.  See  26 
Barb.  N.  Y.  610 ;  38  Me.  506 ;  5  Pick.  Mass. 
11.  One  partner  may  effect  insurance,  4 
Gampb.  66 ;  Gollyer,  Partn.  {  438 ;  Story 
Partn.  {  102,  and  receive  money  for  the  firm. 
Holt,  4^;  Gowp.  814;  may  compromitte  with 
itn  debtors  or  creditors,  Story,  Partn.  {  115 ; 
7  Gill,  Md.  49 ;  Rice.  So.  G.  291,  and  release 
debts  due  to  it,  3  Kent,  Gomm.  48 ;  Ghitty. 
Gontr.  1860  ed.  274;  Gollyer.  Partn.  {  468 
and  note ;  Btfcon,  Abr.  Release  'D) ;  3  Bingh. 
103 ;  17  Johns.  N.  Y.  58 ;  7  ^.  H.  567 ;  4 
Mas.  G.  G.  232;  4  Gill  &  J.  Md.  310;  3 
Wash.  G.  G.  511 ;  3  G.  B.  742,  745 ;  Story, 
Partn.  {  115 ;  and  such  acts  and  dealings,  if 
they  fall  within  the  ordinary  business  of  the 
firm,  6  Beav.  Rolls,  324 ;  2  Phill.  354,  wiU 
bind  all  the  other  partners.  A  warranty  of 
a  horse,  upon  sale  thereof  by  one  of  several 
horse-dealers,  partners,  would  bind  the  others. 
2  Barnew.  &  Aid.  679. 

13»  Upon  the  principle  that  the  act  and 
assurance  of  one  partner,  made  with  reference 
to  business  transacted  by  the  firm,  will  bind 
all  the  partners,  the  acknowledgment,  pnv 
mise,  or  undertaking  of  one  partner  with 
reference  to  the  contracts  of  the  partnership 
is  held  to  be  the  acknowledgment,  promise, 
or  undertaking  of  all.  1  Taunt.  104 ;  Story, 
Partn.  {  107  ;  1  Esp.  135 ;  1  Russ.  &  M.  199 ; 
4  Barnew.  &  Aid.  663 ;  4  Dowl.  &  R.  7 ;  1 
Salk.  291 ;  Gollyer,  Partn.  {  422.  How  far 
an  acknowledgment  or  admission  made  by 
one  partner  atler  the  dissolution  of  the  firm 
binds  the  other  partners  in  regard  to  partner^ 
ship  transactions,  see  Gollyer,  Partn.  {  423 
et  seq.  and  notes.  430  and  notes. 

One  partner  will  be  bound  by  the  fraud  of 
his  copartner  in  contracts  relating  to  the 
affairs  of  the  partnership,  made  with  innocent 
third  persons.  Gollyer,  Partn.  {  445 ;  2 
Barnew.  &  Aid.  795;  Gowp.  114;  1  Meto. 
Mass.  663 ;  6  Gow.  N.  Y.  497 ;  1  Ry .  A  M, 
364 ;  6  Barnew.  t  G.  561 ;  2  Glark  &  F.  Hon. 
L.  250 :  7  T.  B.  Monr.  Ky.  617 ;  1  Gampb. 
185 ;  7  Ired.  No.  G.  4 ;  15  Mass.  75, 81,  331 ; 
17  id.  182 ;  Bisset,  Partn.  76.  This  doctrine 
proceeds  upon  the  ground  that  where  one  of 
two  innocent  persons  must  suffer  by  the  act' 
of  a  third  person,  he  shall  suffer  who  has  been 
the  cause  Or  the  occasion  of  the  confidence  and 
credit  reposed  in  such  third  person.  Story, 
Partn.  {  108 ;  1  Mete.  Mass;  562,  563.  The 
liability,  therefore,  does  not  arise  when  there 
is  collusion  between  the  fraudulent  partners 
and  the  party  with  whom  he  deals,  Bisset, 
Partn.  80,  81 ;  1  East,  48,  53,  or  the  latter 
have  reason  to  suppose  that  the  partner  is 
acting  on  his  own  account.  Peake,  80,  81 ; 
Ghitty,  Gontr.  1860  ed.  280,  284 ;  2  G.  B.  821 ; 
10  Barnew.  &  G.  298. 

18«  A  partner  may  be  made  liable  for 
other  wrongs  committed  in  reference  to  the 
partnership  business  by  his  copartners:  as, 
where  a  partner  injures  a  third  person  by 
negligence  in  driving  a  coach,  the  property 
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uf  the  firm  and  emploved  on  their  business. 
ChiUj,  Gontr.  1860  ed.  280,  note ;  Coiljer, 
Partn.  {  458 ;  12  N.  H.  276.  A  joint  oon- 
Tersion  may  be  raised  in  point  of  law  by  the 
assent  of  the  partner  to  the  acts  of  his  copart- 
ner. CoUyer,  Partn.  {  458;  1  Maole  &  S. 
688 ,  Story,  Partn.  {  166.  Demand  of,  and 
a  refusal  by,  one  partner  to  deltver  up  pro- 

S)Tij  is  evidence  of  a  conTersion  by  bc^h.  4 
ill.  N.  r.  13  ;  24  Wend.  N.  Y.  169 ;  4  Aawle, 
Penn.  120.  But  the  wilful  tort  of  one  partner 
seems  not,  in  general,  to  be  imputable  to  the 
firm.     3  Dowl.  160;  10  Eich.  352. 

As  a  general  rule,  the  act  or  admission  of 
one  partner  in  legal  proceedings,  as  also  no- 
tice to  or  bv  one  partner,  is  held  to  be  bind- 
ing on  the  hmu  Collyer,  Partn.  U  441, 442, 
443;  15  Mass.  44;  2  Wash.  C.  C.  388;  4 
Conn.  326 ;  3  Litt.  Ky.  250 ;  Story,  Partn.  i 
107  ;  1  Maule  &  S.  259 ;  5  id.  49 ;  1  Carr.  & 
P.  550 ;  1  Campb.  82 ;  2  Crompt.  &  M.  318. 
In  an  action  against  partners,  one  may  enter 
an  appearance  for  the  rest,  7  Term,  207 ;  17 
Vt.  531 ;  see  2  M'Cord,  So.  G.  310 ;  but  not  to 
bind  them  personal ly  and  individually  when 
not  within  tne  jurisdiction  and  not  served  with 
process.  9  Gush.  Mass.  360;  11  How.  165. 
Where  one  partner  released  an  action  after 
the  firm  had  instructed  their  attorney  to  pro- 
ceed to  trial,  the  court  refused  to  interfere,  7 
J.  B.  Moore,  356 ;  and  it  seems  that  one  part- 
ner has  also  the  power  of  suspending  pro- 
ceediuirs  in  an  action.  Bisset,  Partn.  75; 
Gow,  Partn.  65,  note. 

14*  One  partner  may  give  notice  of  aban- 
donment, under  a  policy  of  insurance,  for  all. 

5  Maule  A  S.  47.  Notice  of  dishonor  to  one 
of  several  partners,  joint  indorsers  of  a  bill 
or  note,  is  notice  to  all.    Ghitty,  Bills,  339 ; 

6  La.  684;  20  Johns.  N.  T.  176.  One  part- 
ner may  act  for  the  others  in  proceedings 
under  faiankrupt  laws,  GoUyer,  Partn.  {  444 ;  4 
Yes.  Gh.  597;  19t<2.291;  1  Rose,  Bank.  2;  2  id, 
174;  Bisset,  Partn.  Eng.  ed.  76 ;  except  in  the 
case  of  a  petition  for  a  fiat    Bisset,  Partn .  76. 

A  partner  derives  no  authoritv  from  the 
mere  relation  of  partnership  to  bind  the  firm  as 
the  guarantor  of  the  debt  of  another,  5  Q.  B. 
833;  4£zch.623 ;  Gollyer,  Partn.2421 ;  Ghitty, 
Gontr.  1860  ed.  276,  277,  and  notes;  Story, 
Partn.  j|127 ;  3  Kent,  Gomm.  46, 47 ;  3 Ired.  No. 
C.  241;  2  Harr.  N.  J.  24;  2  Ala.  n.  s.  502:  2 
Gush.  Mass.  309;  or  as  a  party  to  a  bill  or  note  for 
the  accommodation  of,  or  as  a  mere  and  avowed 
surety  for,  another.  2  Gush.  Ma«B.  309 ;  Goll- 
yer, Partn.  {  421 ;  19  Johns.  N.  Y.  154;  1 
Wend.  N.  Y.  531 ;  5  Gonn.  574 ;  21  Misg.  122; 
31  Me.  452 ;  3  Humphr.  Tenn.  597 ;  14  Wend. 
N.  Y.  133, 138 ;  4  Hill,  N.  Y.  161.  In  neither 
of  these  cases  can  the  act  of  one  partner  bind 
the  firm,  unless  there  be  a  special  authority 
ibr  the  purpose,  or  one  to  be  implied  from  the 
common  course  of  business  or  the  previous 
course  and  habit  of  dealing,  with  the  know- 
ledge and  consent  of  the  firm,  or  unless  the 
transaction  is  subsequently  adopted  by  the 
firm.  Gollyer,  Partn.  2  421  and  note;  3 
Kent,  Gomm.  46,  47 ;  Ghitty,  Gontr.  1860  ed. 
276,  277 ;  3  Humphr.  Tenn.  597 ;  4  HiU,  N. 


Y.  261.  Whether  it  appears  upon  the  instru- 
ment or  in  some  other  way  that  the  contract 
is  one  of  guaranty,  suretyship,  or  accommo* 
dation,  the  burden  of  proof  is  upon  the  party 
holding  it,  if  he  took  it  knowing  such  to  be 
the  character  of  the  contract,  to  i*how  the 
facts  necessary  to  render  it  available  against 
the  firm.  19  Johns.  N.  Y.  154 ;  7  Wend.  N. 
Y.  309 ;  2  Gush.  Mass.  314,  315 ;  2  Penn.  St 
177 ;  21  Miss.  122 ;  22  Me.  188,  189 ;  31  id. 
454.  Direct  or  positive  proof  is  not  necessary : 
the  authority  or  ratification  may  be  inferred 
from  circumstances.  2  Gush.  Mass.  309 ;  22 
Me.  188,  189 ;  14  Wend.  N.  Y.  133 ;  2  Litt 
Ky.41:  10Vt268. 
lft«  One  partner,  without  authority,  ex* 

Eress  or  implied  from  circumstances,  cannot 
ind  t^e  firm  by  a  contract  to  convey  real 
estate  of  the  partnership  unless  there  be  a 
subsequent  ratification  or  adoption  of  the  con- 
tract 5  II ill,  N.  Y.  107.  One  partner  has  no 
implied  authority  to  bind  his  copartners  by 
deed,  3  Kent,  Gomm.  47,  48 ;  Story,  Partn.  { 
111  ei  seq.;  Gollyer,  Partn.  463 ;  but  a  deed 
made  bv  one  partner  in  the  name  and  for  the 
use  of  the  members  of  the  firm  will  bind  the 
otlipr  partners,  if  they  assent  to  it  or  subse- 
quently adopt  it ;  and  this  consent  or  adoption 
may  be  by  parol.  11  Pick.  Mass.  400;  4 
Mete.  Mass.  548 ;  11  Ohio,  223 ;  Ghitty,  Gontr. 
1860  ed.  278,  note;  Gollyer,  Partn.  {  462  et 
9eq.,  2  469  et  stq.  So  one  partner  may  bind  the 
firm  to  a  conveyance  by  deed  of  the  effects  of 
the  firm  which  be  might  have  conveyed  with- 
out deed.  The  mere  circumstance  of  annex- 
ing a  seal  to  the  instrument  in  such  a  case 
does  not  annul  a  transfer  so  consummated.  1 
Brock,  Va.  456 ;  1  Mete.  Mass.  515 ;  7  id. 
244;  5  Hill,  N.  Y.  107 ;  8  Leigh,  Va.  415.  A 
deed  of  assignment  of  the  partnership  pro- 
perty, executed  by  one  partner  as  his  deed 
only,  passes  his  interest  m  the  property.  11 
Mee«.  &  W.  Ezch.  128.  But  see  17  Yes.  Gh. 
193,  too ;  5  Mo.  466. 

One  partner  cannot  bind  the  firm  by  sub- 
mitting any  of  the  affairs  of  the  firm  to  arbi- 
tration, whether  by  deed  or  parol.  8  Kent, 
Gomm.  49;  Story,  Partn.  {{  114,  115;  3 
Bingh.  101;  3  Ilurlst  k  N.  Exch.  500;  1 
Grompt.  M.  &  R.  Exch.  681 ;  3  G.  B.  742, 745 ; 
19  Johns.  N.  Y.  137 ;  1  Pet  221 ;  Collyer, 
Partn.  {{  439,  470.  The  principle  is  that 
there  is  no  implied  authority,  excepting  so  far 
as  it  is  necessary  to  carry  on  the  business  of 
the  firm.  1  Grompt.  M.  k  R.  Exch.  581 ;  3 
Bingh.  101.  It  might  also  afiect  the  rights 
of  the  other  partners  to  resort  to  the  ordinary 
course  of  justice.  Gollyer,  Partn.  {  430.  In 
some  states,  however,  one  partner  may  sub- 
mit partnership  matters  to  arbitration. 
Wright,  Ohio,  420 ;  12  Serg.  &  R.  Penn.  243 ; 

3  T.  B.  Monr.  Ky.  433. 

16*  The  rule  that  one  partner  cannot  bind 
his  copartners  by  deed  does  not  extend  to  ne- 
leases.  Gollyer,  Partn.  {  468 ;  2  Goke,  68 ;  4 
Term,  519 ;  3  Bingh.  101 ;  3  Johns.  N.  Y.  68 ; 

4  Gill  &  J.  Md.  310;  3  KenvGomm.  48.  Aa 
a  release  by  one  partner  is  a  release  by  all,  eo 
a  release  to  one  partner  is  a  release  to  «Il. 
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March.  202 ;  8  Coke,  136 ;  23  Pick.  Mans.  444 ; 
3  PoDD.  57  ;  5  Gill  &  J.  Md.  314 ;  22  Pick. 
Mass.  305  ;  Chitty,  Contr.  1860  ed.  275,  note. 

The  power  of  a  partner  to  dispose  of  the 
property  of  the  firm  does  not  extend  to  real 
estate  held  by  the  partnership :  one  partner 
cannot  convey  away  the  real  estate  of  the  firm 
without  special  authority.  1  Mete.  Mass.  518, 
519 ;  Story,  Partn.  {  101 ;  1  Brock,  Va.  456, 
468 ;  3  McLean,  C.  C.  27 ;  CoUyer,  Partn.  {  394. 

One  partner  cannot  by  confessing  a  volun- 
tary judgment  bind  his  copartners,  unle!>s 
actually  brought  into  court  by  regular  service 
of  process  against  him  and  his  partner.  A 
juagment  so  confessed  will  bind  the  partners 
who  did  it  only.  1  Wend.  N.  Y.  311;  1 
Blackf.  Ind.  252 ;  1  Watts  &  S.  Penn.  340, 
519;  7  id.  172;  3  C.B.  742;  CoUver,  Partn. 

2  464,  note ;  4  Moore  4;  P.  57.  Nor  can  one 
partner,  by  entering  an  appearance ^  for  an- 
other, bind  him  personally  and  individually 
where  the  latter  is  not  within  the  jurisdic- 
tion and  has  not  been  served  with  process.  9 
Cush.  Mass.  3(|0 ;  1  llow.  165. 

IT.  The  act  of  a  partner  wholly  uncon- 
nected with  the  business  of  the  partnership 
does  not  bind  the  firm.  4  Exch.  623 ;  Qpil- 
yer,  Partn.  H  437,  484 ;  2  Barnew.  &  Aid. 
678 ;  4  Johns.  N.  Y.  £65 ;  8  Me.  820 ;  15 
Pick.  Mass.  290;  3  Conn.  198;  3  Johns.  Ch. 
N.  Y.  23 ;  Story,  Partn.  U  112,  113  ;  Chitty, 
Contr.  1860  ed.  275 ;  3  Q.  B.  316 ;  4  Dan.  Ky. 
378 ;  2  £11.  &  B.  61.  Still,  a  partner  may 
bind  the  firm  in  matters  out  of  the  usual 
coarse  of  the  business  of  the  firm,  if  those 
matters  arise  out  of,  and  are  connected  with, 
the  regular  transactions  of  the  firm.  Collver, 
Partn.  {  484 ;  2  Barnew.  A  Aid.  673.  If  "one 
partner  is  a  trustee,  and  he  improperly  em- 
ploys the  trust  funds  in  the  psrtnership  busi- 
ness, his  knowledge  that  he  is  doing  so  is  not 
imputable  to  the  firm.  1  Lindley,  Partn.  231 ; 
1  Brock,  Va.  386. 

No  arrangement  between  the  partners 
themselves  can  limit  or  prevent  their  ordinary 
responsibilities  to  third  persons,  unless  the 
latter  assent  to  such  arrangement.  Collyer, 
Partn.  {  386 ;  2  Barnew.  &  Aid.  679 ;  3  Kent, 
Comm.  41 ;  5  Mas.  C.  C.  187, 188 ;  5  Pet.  129 ; 

3  Barnew.  &  C.  427.  But  where  the  creditor 
nas  expre&9  notice  of  a  private  arrangement 
between  the  partners,  by  which  either  the 
power  of  one  to  bind  the  firm  or  his  liability 
on  partnership  contracts  is  qualified  or  de- 
feated, such  creditor  will  be  bound  by  the 
arrangement  Collyer,  Partn.  J  387 ;  12  N.  H. 
275 ;  4  Ired.  No.  C.  129 ;  38  N.  H.  287 ;  6  Pick. 
Mass.  372 ;  4  Johns.  N.  Y.  251 ;  5  Conn.  597, 
598 ;  1  Campb.  404  ;  5  Brown,  Pari.  Cas.  489 ; 
1  Lindl.  Partn.  260  et  seq.,  267-269.  The  act 
or  contract  of  one  partner,  even  in  a  transac- 
tion purely  of  a  partnership  nature,  does  not 
bind  the  firm  if  the  creditor  has  express  no- 
tice from  the  other  partners  that  tliey  will 
not  consider  themselves  responsible,  1  Salk. 
202 ;  10  East,  264 ;  1  Stark.  164 ;  1  Younge 
A  J.  Exch.  227 ;  for  the  authority  of  one 
partner  to  bind  the  firm  is  onl^  implied ;  and 
no  one  can  become  the  creditor  of  another 


against  his  express  and  declared  will.  Chitty, 
Contr.  18G0  ed.  284 ;  Collyer,  Partn.  {  387. 

18.  One  partner  may  interfere,  and,  by  hia 
dissent  from  future  contracts  by  his  copartner 
or  from  the  closing  of  contracts  with  him 
which  have  not  become  binding  upon  the 
firm,  he  may,  upon'  express  notice  thereof^ 
avoid  any  liifbility  subsequently  arising  upon 
such  contracts  if  entered  into,  unless  thedis 
senting  partner  afterwards  assents  to  and 
ratifies  the  transaction.  1  Stark.  164 ;  3  Kent, 
Comm.  45 ;  3  Conn,  124 ;  1  Campb.  403 ;  16 
Viner,  Abr.  244;  15  Me.  198;  Collyer,  Partn. 
a  388,  389 ;  Pothier,  Partn.  n.  90.  But  it 
seems  that  the  dissenting  partner  would  not 
be  liable  merely  on  the  ground  that  the  goods 
purchased,  or  the  fruits  of  the  contract,  i-ame 
to  the  use  of  the  firm,  15  Me.  178,  181 ;  3 
Conn.  124 ;  10  East,  204  ;  1  Younge  &  J.  227, 
230^  unless  they  were  of  some  benefitto  the  firm. 
1  Stark.  104;  15  Me.  181.  It  has,  however,, 
been  questioned  whether  the  dissent  of  one 
partner,  where  the  partnership  consists  of 
more  than  two,- will  afiect  the  validity  of 
partnership  contracts  made  by  the  majority 
of  the  firm  in  the  usual  course  of  bu^inesa 
and  within  the  scope  of  the  concern.  3  Kent, 
Comm.  45 ;  Collyer,  Partn.  H  147,  389  and 
note;  Story,  Partn.  J  123  ;  1  Johns.  Ch.  N.  Y. 
400;  4  irf.  573, 597 ;  1  Turn.  &  R.  Ch.  496,  517, 
525.  It  is  said  by  a  learned  writer  that,  in 
the  absence  of  an  express  stipulation,  a 
majority  must  decide  as  to  the  disposal  of  the 
partnership  property,  3  Chitty,  Comm,  Law, 
234 ;  but  the  power  of  the  majority  must  be 
confined  to  the  ordinary  business  of  the  part- 
nership, Collyer,  Partn.  {  197 ;  9  Hare.  Ch. 
326 ;  3  DeGex  &  J.  123 ;  4  Kay  &  J.  733  ;  2 
Phill.  740  ;  14  Beav.  Rolls,  367 ;  2  DeGex, 
M.  &  G.  49 ;  3  Smale  &  G.  176 :  it  does  not 
extend  to  the  right  to  change  any  of  the 
articles  thereof,  Collyer,  Partn.  {  198 ;  Story, 
Partn.  {  125;  4  Johns.  Ch.  N.  Y.  573 ;  32  N. 
H.  9,  nor  to  engage  the  partnership  in  trans- 
actions for  which  it  was  never  intended. 
Gow,  Partn.  3d  ed.  398,  App. ;  3  Maule  &  S. 
488 ;  1  Taunt.  241 ;  1  Sim.  &  S.  Ch.  31. 
Where  a  majority  is  authorized  to  act,  it  must 
be  fairly  constituted  and  must  proceed  with 
the  most  entire  i;ood  faith.  Turn.  &  R.  Ch. 
525 ;  10  Hare,  Ch.  493 ;  5  DeGex  &  S.  310. 

19*  Each  partner  is  liable  to  pay  the 
whole  partnership  debts.  In  what  pntportion 
the  partners  shall  contribute  is  a  matter 
merely  among  themselves.     Lord  Marntjieldt 

5  Burr.  2613.  Univfersally,  whatever  agree- 
ment may  exist  among  the  partners  them- 
selves, stipulating  for  a  restricted  responsi- 
bility, ana  however  limited  may  be  the  ex- 
tent of  his  own  separate  beneficial  interest  in, 
and  however  numerous  the  members  of,  the 
partnership,  each  individual  member  is  liable 
for  the  joint  debt  to  the  whole  extent  of  his 
property.  Bisset,  Partn.  9 ;  5  Burr.  2611 ;  2 
W.  Blackst.  947 ;  9  East,  616 ;  5  Term,  601 ; 
1  Ves.  &  B.  Ch.  Ir.  157 ;  2  Deas.  So.  C.  148 ; 

6  Serg.  <Sb  R.  Penn.  333  ;  1  Lindley,  Partn. 
300.  In  Louisiana,  ordinary  partners  are 
bound  in  solido  for  the  debts  of  the  partner- 
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ship,  La.  Ciy.  Code,  art.  2843 ;  each  partner 
is  Doand  for  bis  share  of  the  partnership 
debts,  calculating  such  share  in  proportion  to 
the  number  of  partners,  without  attention  to 
the  proportion  of  the  stock  or  profits  each  is 
entitled  to.    Id.  art.  2844. 

Partners  are  said  to  be  joint  tenants  of  the 
partnership  property  without  benefit  of  sur- 
yiyorship  xtUer  se,  Bisset,  Partn.  44,  45 ;  7 
Jarman,  Cony.  67 ;  Comyns,  Dig.  MerchatUs 
(D) ;  CoUyer,  Partn.  {  123 ;  Story,  Partn.  H 
89,  90.  But,  in  addition  to  the  ordinary  right 
of  joint  tenants,  each  partner  has  also  a  power, 
singly,  to  dispose  of  the  entire  right  of  all 
the  partners  in  the  partnership  effects,  for  the 
purposes  of  partnership  and  m  the  name  of 
the  firm.  Bisset,  Partn.  45 ;  Story,  Partn.  { 
90;  Cowp.44o. 

30»  Partnership  also  difiers  from  a  ten- 
ancy in  common  in  reference  to  the  power  of 
disposal,  and  because,  inier  ««,  each  partner 
has  a  claim,  not  to  any  specific  ^hare  or  inte- 
rest in  the  property  in  specie^  as  a  tenant  in 
common  has,  out  to  the  proportion  of  the 
residue  which  shall  be  found  to  be  due  to 
him  upon  the  final  balance  of  their  accounts, 
after  the  conyersion  of  the  assets  and  the 
liquidation  thereout  of  all  claims  upon  the 
partnership ;  and  therefore  each  partner  has 
a  right  to  have  the  same  applied  to  the  dis- 
charge and  payment  of  all  such  claims  before 
any  one  of  the  partners,  or  his  personal  repre- 
sentatiyes,  or  his  individual  creditors,  can 
claim  any  right  or  title  thereto.  Story, 
Partn.  {  9/ ;  7  Jarman,  Cony.  68 ;  Cowp.  469  ; 
1  Yes.  Sen.  Ch.  239 ;  4  Yes.  Ch.  396 ;  6  id. 
119;  riid.  193. 

Each  partner  has  also  a  specific  lien  on  the 
present  and  future  property  of  the  partner- 
jhip,  the  stock  brought  in,  and  eyery  thing 
coming  in  lien,  during  the  continuance  and 
after  the  determination  of  the  partnership, 
not  only  for  the  payment  of  d^bts  due  to 
third  persons,  but  also  for  the  amount  of  bis 
own  share  of  the  partnership  stock,  and  for 
all  mon^s  advanced  by  him  beyond  that 
amount  ror  the  use  of  the  partnership,  as 
also  for  moneys  abstracted  by  his  copartners 
beyond  the  amount  of  his  share.  Story, 
Partn.  {|  97, 326, 441 ;  Collyer,  Partn.  i  125 ; 
3  Kent,  Comm.  65,  66 ;  8  Dana,  278 ;  10  Gill 
A  J.  Md.  253  ;  20  Yt.  479 ;  9  Cush.  Mass.  568 ; 
1  Lindley,  Partn.  576 ;  1  Yes.  Sen.  239 ;  9  Beay. 
Rolls, 239;  20u;.20;  25  id.  280;  3  Mont.D.  & 
D.  198.  This  lien  attaches  on  real  estate  held 
by  the  partnership  for  partnership  purposes, 
as  well  as  upon  the  personal  estate,  5  Mete. 
Mass.  562,  o77-579,  585,  and  is  coextensiye 
with  the  transactions  on  joint  account.  1 
Dan.  Ky.  58 ;  11  Ala.  n.  s.  412. 

31*  If  a  partner  has  taken  the  whole  or 
any  part  of  nis  share  out  of  the  partnership 
stock,  the  stock  so  taken,  if  identified,  is 
applicable  to  the  payment  of  what,  upon 
an  account  taken,  shall  be  found  to  be  due 
from  him  to  the  partnership,  before  it  can 
be  applied  to  the  payment  of  his  separate 
creditors.  3  P.  Will.l80;  Collyer,  Partn.  i 
126 ;  Story,  Partn.  {  97.    The  same  rule  will 
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apply  to  any  other  property  into  which  the 
partnership  property  may  haye  been  con- 
verted, so  far  ana  so  long  as  its  original  cha- 
racter and  identity  can  be  distinctly  traced, 

4  Harr.  &  M'H.  Md.  167  ;  Story,  Partn.  J  97 ; 
and  hence  no  separate  creditor  of  any  partner 
can,  merely  as  such  creditor,  take  any  portion 
of  the  partnership  effects,  by  process  or  othei> 
wise,  except  for  so  much  as  belongs  to  that 
partner,  as  his  share  or  balance,  after  all  prior 
claims  thereon  are  deducted  and  satisfied. 
Story,  Partn.  J  97 ;  9  Me.  28 ;  Collyer,  Partn. 
I  822  and  notes ;  5  Johns.  Ch.  N.  Y.  417. 

Upon  the  decease  of  one  of  several  partners, 
bis  personal  representatives  become,  both 
at  law  and  in  equity,  tenants  in  common 
with  the  surviving  partners.  Collyer,  Partn. 
J  346 ;  3  Kent,  Comm.  37 ;  Story,  Partn.  J 
346 ;  35  N.  H.  403.  Still,  as  the  surviving 
partner  stands  chargeable  with  the  whole  of 
the  partnership  debts,  he  takes  the  partner- 
ship property  by  survivorship,  for  all  purposes 
of  holding  and  administering  the  estate,  until 
the  effects  are  reduced  to  money  and  the 
debts  paid.  3  Kent,  Comm.  37 ;  Story,  Partn. 
{  346 ;  Collyer,  Partn.  {  129  ;  5  Mete.  Mass. 
576,  585 ;  10  Gill  &  J.  Md.  404 ;  30  Me.  386; 
6  Cow.  N.  Y.  441 ;  3  Paige,  Ch.  N.  Y.  527 ; 
13  Miss.  44 ;  18  Conn.  294.  See  1  Ezch.  164 ; 
Year  B.  38  Edw.  III.  f.  7,  t.  Accompt  The 
debts  of  the  partnership  must  be  collected  in 
the  name  of  the  surviving  partner.  6  Cow. 
N.  Y.  441 ;  Story,  Partn.  J  346 ;  3  Kent, 
Comm.  37 ;  4  Mete.  Mass.  540.  In  Louisiana 
*the  surviying  partner  does  not  possess  the 
right  until  he  is  authorised  by  tne  court  of 
probate  to  sue  alone  for  or  receive  partner- 
ship debts.    6  La.  194 ;  16  id.  30. 

33«  The  partnership  property  consists  of 
the  original  stock  and  the  additions  made  to 
it  in  the  course  of  trade.  All  real  estate  pur- 
chased for  the  partnership,  paid  for  out  or  the 
funds  thereof,  and  devoted  to  partnership 
uses  and  trusts,  whether  the  legal  title  is  in 
one  or  all  of  the  partners,  is  treated  in  equity 
in  the  same  manner  as  other  partnership 
property  until  the  partnership  account  is 
settled  and  the  partnership  deots  are  paid. 
Bisset,  Partn.  47-56,  60 ;  Story,  Partn.  J  98 ; 

5  Yes.  Ch.  189 ;  3  Swanst.  Ch.  489 ;  Collyer, 
Partn.  {  135 ;  10  Cush.  Mass.  458 ;  4  Mete. 
Mass.  527  ;  5  uf.  562 ;  3  Kent,  Comm.  37  ; 
27  N.  H.  37.  Leases  of  real  estate  taken  by 
one  partner  fbr  partnership  purposes,  mines, 
and  trade-marks  are  held  to  be  partnership 
property.  17  Yes.  Ch.  298 ;  Bisset,  Partn. 
60,  61 ;  1  Taunt.  250 ;  10  Jur.  106 ;  5  Yes, 
Ch.  308 ;  Story,  Partn.  i  98. 

A  peculiar  species  of  interest,  called  the 
good  will  of  the  trade  or  business,  is  often 
treated  as  in  some  sort  a  part  of  the  partner- 
ship property.  But  Chancellor  Kent  says 
**  the  good  will  of  a  trade  is  not  partnership 
stock."  3  Kent,  Comm.  64.  Still,  the  goo<^ 
will  of  a  business  is  often  recognised  as  a 
valuable  interest.  3  Mer.  Ch.  452,  455;  1 
Hoff  Ch.  N.  Y.  68 ;  5  Yes.  Ch.  539.  It  is 
considered  to  enhance  the  value  of  the  effects 
on  which  it  is  attendant,  and  will,  therefore. 
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be  included  in  a  decree  for  the  sale  of  those 
effects.  Colljer,  Partn.  H  161,322;  Story, 
Partn.  {J  99,  100;  Bisset,  Partn.  62.  The 
ffood  will  of  a  professional  partner6hi|)  be- 
longs, in  the  absence  of  express  stipulations, 
exclusively  to  the  survivors.  Bisset,  Partn. 
64 ;  3  Madd.  Ch.  64  ;  Collyer,  Partn.  i  163. 
.  33«  Distribution  of  interest.  As  between 
the  partners,  they  may  by  agreement  stipu- 
late for  equal  or  unequal  shares  in  the  profit 
and  loss  of  the  partnership,  Story,  Partn.  §  23 ; 
but  in  the  absence  of  any  express  agreement  or 
stipulation  between  them,  and  of  all  controll- 
ing evidence  and  circumstances,  the  presump- 
tion has  been  held  to  be  that  they  are  interested 
in  equal  shares.  Story,  Partn.  {  24  ;  Bisset, 
Partn.  56,  57  ;  Collyer,  Partn.  {  167  ;  1  Mood. 
&  R.  527 ;  6  Wend.  N.  Y.  263 ;  9  Ala.  n.  s. 
372 ;  13  id.  752 ;  2  Murph.  No.  C.  70 ;  5  Dan, 
Ky.  211 ;  Sid  214;  1  Ired.  Eq.  No.  C.  332; 
1  J.  J.  Marsh.  Ky.  506 ;  1  Lindley,  Partn. 
673  ;  20  Beav.  Rolls,  98  ;  7  De  Gex,  M.  &  G. 
239 ;  17  Ves.  Ch.  49 ;  7  Hare,  159  ;  1  Mood. 
&  R.  527.  And  the  circumstance  that  each 
partner  has  brought  an  unequal  amount  of 
capital  into  the  common  stock,  or  that  one  or 
more  have  brought  in  the  whole  capital  and 
the  others  have  only  brought  industry,  skill, 
and  experience,  would  not  seem  to  furnish 
any  substantial  ground  of  difference  as  to  the 
distribution.  Story,  Partn.  {24;  3  Kent, 
Comm.  28,  29;  2rMe.  117. 

tt4.  It  has  sometimes  been  asserted,  how- 
ever, that  it  is  a  matter  of  fact,  to  be  settled 
by  a  jury  or  by  a  court,  according  to  all  the 
circumstances,  what  would  be  a  reasonable 
apportionment,  uncontrolled  by  any  natural 
presumption  of  equality  in  the  distribution. 
Story,  Partn.  J  24;  2  Campb.  45;  7  Bligb, 
432;  5  Mills  &  S.  16.  The  opinion  in  Eng- 
land seems  divided  ;  but  in  America  the  au- 
thorities seem  decidedly  to  favor  the  doc- 
trine of  a  presumed  equality  of  interest.  See 
American  cases  cited  above;  Story,  Partn.  J2 
24-26. 

Whether  a  partnership  includes  the  capital 
stock,  or  is  limited  to  the  profit  and  loss,  must 
be  determined  from  the  agreement  and  inten- 
tion of  the  parties.  21  jMc.  120 ;  Collyer, 
Partn.  J?  169-171.  See5 Taunt. 74;  4Barnew. 
&  C.  867  ;  Story,  Partn.  {  26. 

A  bond  fide  sale,  for  a  valuable  considera- 
tion, by  one  partner  to  another,  of  all  the 
partnership  effects,  is  valid,  and  the  property 
BO  conveyed  becomes  the  separate  estate  of 
the  purchaser  although  the  firm  and  both 
partners  are  at  the  time  insolvent.  9  Cush. 
Mass.  553 ;  Collyer,  Partn.  §{  174,  894,  903; 
21  Conn.  130,  137  ;  21  N.  H.  462,  469. 

S^.  Mutual  rights  and  personal  obligations 
of  partners.  Good  faith,  reasonable  dilieenoe 
and  skill,  and  the  exercise  of  a  sound  judg- 
ment and  discretion,  lie  at  the  very  founda^ 
tion  of  the  relation  of  partnership.  The 
same  rules  and  tests  are  to  be  applied  to  the 
oonduct  of  partners  as  are  ordinarily  applied 
to  that  of  trustees.  Indeed,  the  functions, 
rights,  and  duties  of  partners  in  a  great  mea- 
sure comprehend  those  both  of  trustees  and 


agents.  Collyer,  Partn.  {?  178,  182 ;  Story, 
Partn.  J  169 ;  3  Stor.  C.  C.  93,  101 ;  3  Ves.  & 

B.  Ch.  Ir.  36 ;  1  Johns.  Ch.  N.  Y.  470 ;  10 
Hare,  Ch.  522,  536 ;  14  Beav.  Rolls,  260  ;  1 
Macn.  &  G.  294 ;  3  Smale  &  G.  419  ;  1  Lind- 
ley, Partn.  492, 493.  If  the  partnership  suffers 
loss  from  the  gross  negligence,  unskilfulness, 
fraud,  or  other  wanton  misconduct  of  a  part- 
ner in  the  partnership  business,  or  from  a 
known  deviation  from  the  partnership  articles, 
he  is  ordinarily  responsible  over  to  the  other 
partners  for  all  losses  and  damages  sustained 
thereby.  1  Sim.  Ch.  89  ;  Pothier,  Partn.  n. 
133 ;  3  Kent,  Comm.  52,  note:  Story,  Partn. 
{  173  and  note.  A  partner  withdrawing  the 
funds  of  the  concern,  thereby  diminishing 
the  stock,  and  applying  it  to  his  own  use,  shall 
account  to  the  others  tor  the  injury.  1  J.  J. 
Marsh.  Ky.  607;  3  Stor.  C.  C.  101.  But  if 
one  partner,  acting  fairly  and  for  the  best 
according  to  his  judgment,  causes  a  loss,  he 
is  not  answerable  to  the  others.     3  Wasb.  C. 

C.  224.  Not  only  gross  frauds,  but  intrigues 
for  private  benefit,  are  clearly  offences  against 
the  partnership  at  large,  and,  as  such,  are 
relievable  in  a  court  of  equity,  Collyer, 
Partn.  {179;  15  Ves.  Ch.  227;  3  Kent,  Comm. 
51,  52;  1  Sim.  Ch.  52,  89 ;  17  Ves.  Ch.  298. 

36.  As  it  is  the  duty  of  the  partners  to 
devote  themselves  to  the  interests  of  the  con- 
cern, to  exercise  due  diligence  and  skill  for 
the  promotion  of  the  common  benefit  of  the 
partnership,  it  follows  that  they  must  do  it 
without  any  reward  or  compensation,  although 
the  services  performed  by  the  partners  are 
very  unequal  in  amount  and  value,  unless 
there  is  an  express  stipulation  for  remunera- 
tion. 7  Paige,  Ch.  N.  Y.  483 ;  1  Anstr.  94; 
1  Johns.  Ch.  N.  Y.  157,  165  ;  8  Dan.  Ky.  219 ; 
4  Gill,  Md.  338  ;  2  Dev.  &  B.  Eq.  No.  C.  123 ; 
3  Johns.  Ch.  N.  Y.  431 ;  Story,  Partn.  {  182 ; 
Collyer,  Partn.  J  183.  So  no  partner  ha9  a 
right  to  engage  in  any  business  or  specula- 
tion which  must  necessarily  deprive  the  part- 
nersh'ip  of  a  portion  of  his  skill,  industry,  or 
capital,  3  Kent,  Comm.  51,62;  Collyer,  Partn. 
I  184 ;  Story,  Partn.  {  177 ;  1  Johns.  Ch.  N.  Y. 
305 ;  1  Sim.  &  S.  Ch.  133,  nor  to  place  him- 
self in  a  position  which  gives  him  a  bias 
against  the  discharge  of  his  dutv,  Collyer, 
Partn.  j  186 ;  1  Madd.  &  G.  Ch.  367  ;  Story, 
Partn.  |  176 ;  1  Sim.  &  S.  Ch.  124;  9  Sim. 
Ch.  607  ;  11  Serg.  &  R.  Penn.  41,  48 ;  3  Kent, 
Comm.  61,  nor  to  make  use  of  the  partner- 
ship stock  for  his  own  private  benefit,  Mosely, 

3  ;   Collyer,  Partn.  {  196 ;   6  Madd.  Ch.  367  ; 

4  Beav.  Rolls,  534 ;  16m«.  485;  17  Ves.  Ch. 
298 ;  1  Macn.  &  G.  294 ;  1  Sim.  Ch.  52,  nor 
to  introduce  a  stranger  in  to  the  concern.  Coll- 
ver,  Partn.  {{  8,  192 ;  7  Pick.  Mass.  238 ;  8 
Watts  &  S.  Penn.  63 ;  16  Ohio,  166.  Each 
partner  should  keep  precise  accounts,  and  have 
them  always  ready  for  insjpection.  Collyer, 
Partn.  8  189;  2  Jac.  &  W:  Cb.  558;  Story, 
Partn.  {  181 ;  16  Ves.  Ch.  51 ;  1  Lindley, 
Partn.  665,  666 ;  3  Beav.  Rolls,  388,  note ;  1 
DeGex  &  S.  692 ;  12  Sim.  Ch.  460 ;  2  Phill. 
222 ;  3  Younge  &  C.  655 ;  20  Beav.  Rolls,  219. 

^IT.  In  all  ordinary  matters  relating  to  the 
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partnership,  the  powers  of  the  partners  are 
coextensive,  and  neither  has  a  right  to  exclude 
another  from  an  equal  share  in  the  mana^ 
ment  of  the  concern  or  from  the  possession 
of  the  partnership  effects.  CoUyer,  Partn. 
1190;  2  Paige.  Ch.  N.  Y.  310 ;  16  Ves.  Ch. 
61 ;  2  Jac.  &  W.  Ch.  558 ;  1  Lindley,  Partn. 
464.  A  partner  ought  not  to  transcend  the  | 
ordinary  privileges  of  a  partn6r  by  incurring 
extravagant  and  unnecessary  expense  in  the 
management  of  the  concern,  though  for  part- 
nership purposes.    Colly er,  Partn.  {191. 

The  weignt  of  authority,  it  is  said  by  Mr. 
Chancellor  Rent,  is  in  favor  of  the  power  of 
a  majority  of  the  firm,  acting  in  good  faith, 
to  bind  the  minority  in  the  ordinary  transac- 
tions of  the  partnership  and  when  all  have 
been  consulted.  3  Kent,  Comm.  45  and  note. 
See,  also.  Story,  Partn.  {  123  and  notes ;  3 
Chitty,  Comm.  Law,  234 ;  6  Ves.  Ch.  777  ;  5 
Brown,  Pari.  Cas.  476,  489 ;  Turn,  &  R.  Ch. 
616,  525 ;  3  Johns.  Ch.  N.  Y.  400,  405,  406 ; 
4  id.  473 ;  1  Vern.  Ch.  465. 

It  is  the  duty  of  those  upon  whom,  by  ap- 

S ointment  or  otherwise,  it  devolves,  after  tno 
issolution  of  a  firm,  to  wind  up  the  affairs 
of  the  partnership,  to  act  for  the  best  advan- 
tage of  the  concern,  to  make  no  inconsistent 
use  of  the  property,  and  to  seek  no  private 
advantage  in  the  composition  of  debts  or  in 
anj  other  transaction  in  the  performance  of 
this  business.  1  Taunt  104 ;  1  Swanst  Ch. 
507  ;  2  id.  627.  Nor,  in  this  case,  can  any 
partner  claim  any  commission  for  getting  in 
the  debts,  or,  in  any  other  particular,  reward 
or  compensation  for  his  trouble.  1  Knapp, 
Priv.  Counc.  312 ;  3  Kent  Comm,  64,  note  ; 
Story,  Partn.  {  331  and  note ;  17  Pick.  Mass. 
519 ;  4  Gratt  Va.  138 ;  Collyer,  Partn.  {  199 
and  note.  But  in  16  Vt.  613,  a  partner  who 
performed  services  in  settling  up  the  affoirs 
of  a  firm  after  dissolution  was  allowed  com- 
pensation for  them.    See,  also,  15  Mass.  120. 

PARTNBR8HIP.     In  Contraota.     A 

Yoluntary  contract  between  two  or  more  per- 
sons for  joining  together  their  money,  goods, 
labor,  and  skill,  or  any  or  all  of  them,  in 
some  lawful  commerce  or  business,  under  an 
understanding,  express,  oc  implied  from  the 
nature  of  the  enterprise,  that  there  shall  be  a 
commnnion  of  pront  and  loss  between  them, 
will  constitute  a  partnership.  Collyer,  Partn. 
{  2 ;  10  Me.  489 ;  3  Harr.  N.  J.  485 ;  5  Ark. 
278. 

3.  The  law  of  partnership,  as  administered  in 
Enf^land  and  in  the  United  States,  rests  on  a  foanda- 
tion  eoraposed  of  three  materials, — the  common  law, 
the  law  of  merehants,  and  the  Roman  law.  Collyer, 
Partn.  J  1. 

\n  agreement  that  something  shall  be  attempted 
with  a  view  to  gain,  and  that  the  gain  shall  be 
shared  by  the  parties  to  the  agreement,  is  the  grand 
eharaeteristie  of  every  partnership,  and  is  the  lead- 
ing feature  in  every  definition  of  the  term.  See  I 
Lindley,  Partn.  1,  0,  where  many  definitions  are 
eollected. 

Bnt  every  association  of  persona  engaged  in 
trade  with  a  view  to  share  the  profits  arifing  there- 
from ia  not  necessarily  a  partnership :  it  may  be  a 
corporation.  There  are,  however,  important  difler- 
•noM  betweea  a  corporation  and  an  ordinary  part- 


nership. A  corporation  ia  a  fictitious  person, 
created  by  special  authority,  and  endowed  by  that 
authority  with  a  capacity  to  acquire  rights  and  to 
incur  obligations  as  a  single  individual.  It  con- 
sists of  a  number  of  persons;  but  they  transact 
business  only  collectively,  as  one  fictitiuus  whole, 
and  that  whule  is  treated  as  difierent  from  the  per- 
sona composing  it ;  whereas  the  rights  and  liabili- 
ties of  a  partnership  are  the  rights  and  liabilities 
of  the  partners,  and  are  enforceable  by  and  against 
them  individually.  6  Ves.  Ch.  773;  3  Ves.  A  B. 
Ch.  Ir.  180. 

3.  In  order,  then,  to  constitute  a  partnership, 
properly  so  called,  it  is  requisite— ^Vtr,  that  there 
shall  be  two  or  more  persons  who  have  agreed  that 
some  business  shall  be  carried  on  for  their  common 
profit ;  and,  tcvndlyf  that  the  profits  shall  be  shared 
amongst  them,  not  as  members  of  a  body  corporate, 
but  merely  as  individuals  who  have  entered  into 
an  agreement  to  that  elTect  Although  the  usual 
characteristics  of  an  ordinary  partnership  are  a 
community  uf  interest  in  profits  and  losses,  a  com- 
munity of  interest  in  the  capital  to  be  employed, 
and  a  community  of  power  in  the  management  of 
the  business  engaged  in,  still,  perhaps,  nothing  can 
be  said  to  be  absolutely  essential  to  the  existence 
of  a  partnership  except  a  community  of  interest  in 
profits. 

It  is  not  essential  to  the  existence  of  a  partner- 
ship that  there  should  be  any  joint  capital  or  stock. 
2  Bingh.  170.  Sometimes  a  partnership  exists  be- 
tween parties  merely  as  the  managers  and  disposers 
of  the  goods  of  others.  Collyer,  Partn.  §  17;  4 
Barnew.  A.  Aid.  663;  15  Johns.  N.  Y.  409,  422.  So, 
it  seems,  two  persons  may  be  owners  in  common  of 
property,  and  also  partners  in  the  working  and 
management  of  it  for  their  common  benefit.  Cock' 
burHf  C.  J.,  2  C.  B.  N.  8.  357,  363 ;  8  Carr.  A  P. 
345;  3  Kay  A  J.  Ch.  271;  16  Mees.  A  W.  Exch. 
503;  2  Stark.  107 ;  3  Ross,  Lead.  Caa.  529. 

A  partnership  may  exist  in  a  single  transaction 
as  well  as  in  a  series.  Dav.  Dist.  Ct.  323 ;  3  Kent, 
Comm.  30  ;  Story,  Partn.  g  81 ;  2  Ga.  18 ;  3  C.  B. 
641,651;  9  id.  458. 

4«  Partner.*<hips  are  sometimes  divided  into  part- 
nerships between  the  parties,  which  only  are  pro- 
perly so  called,  and  partnerships  as  to  third  per- 
sons, which  are  not,  in  fact,  partnerships  at  all. 
What  is  called  a  partnership  as  to  third  persons 
(^uaAt'-partncrship)  is  nothing  more  than  the  rela- 
tion existing  between  a  number  of  persons,  who,  in 
consequence  of  certain  acts  done  by  them,  are  held 
liable  for  each  other's  conduct,  as  if  they  bad 
actually  entered  into  a  contract  of  partnershi| 
amongst  themselves. 

There  can  be  no  doubt  whatever  that  persons  en- 
gaged in  any  trade,  business,  or  adventure,  upon 
the  terms  of  sharing  the  profits  a$td  losses  Hrising 
therefrom,  are  partners  in  that  trade,  business,  or 
adventure.  This  is  a  true  partnership,  both  between 
the  parties  and  quoad  third  persons.  2  Bingh.  v.  o. 
108;  3  Jur.  n.  8.  31,  in  the  Rolls;  Bisset,  Partn. 
Eng.  ed.  7. 

An  agreement  to  share  profita,  nothing  being 
said  about  the  losses,  amounts  pnmd  facit  to  an 
agreement  to  share  losses  also :  so  that  an  agree- 
ment to  share  profits  is  primd  fncit  an  agreement 
for  a  partnership ;  and,  accordingly,  it  is  held  that, 
unless  an  agreement  to  the  contrary  is  shown,  per- 
sons engaged  in  any  business  or  adventure,  and 
sharing  the  profits  derived  from  it,  are  partners  aa 
regards  that  business  or  adventure.  Still,  it  cannot 
be  said  that  persons  who  share  profits  are  necessa- 
rily and  inevitably  partners  in  the  proper  sense  of 
the  word.  1  Campb.  330;  9  C.  B.  440.  But  see 
38  N.  H.  287. 

The  doctrine  that  where  there  is  a  community  of 
profit  there  is  a  partnership  is,  however,  so  strong 
that,  even  if  community  of  loss  be  expressly  stipu* 
lated  against,  partnership  may  nevertbeleaa  sub- 
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«iBt.  1  H.  BliiekBt.  49 ;  3  Mms.  k  W.  Exoh.  357 ; 
6  id.  119;  2  Bligh,  270;  3  C.  B.  32,  39;  Chitty, 
CoDtr.  1S60  ed.  260,  261. 

Whether  persons  arv  partners  or  not  inter  ««  is  a 
question  of  intention,  to  be  decided  by  a  oonsidera- 
tion  uf  the  whole  agreement  into  which  they  have 
entered,  and  ought  not  to  be  made  to  turn  upon  a 
consideration  of  only  a  part  of  its  provisions.  1 
Huds.  A  B.  Ch.  Ir.  83;  15  Mees.  A  W.  Exoh.  292 ; 
Chitty,  Contr.  1860  ed.  257;   2  Barnew.  k  C.  401; 

1  Stor.  C.  G.  371;  3  Kent,  Comm.  27 ;  3  C.  B.  250; 

2  Bligh,  270. 

&•  A  9tio«i -partnership,  or,  as  it  is  usually  called, 
a  partnership  as  to  third  persons,  arises  by  opera- 
tion of  law  acting  upon  the  conduct  of  the  parties, 
under  which  persons  who  are  nut  partners  incur 
liabilities  as  if  they  were,  without  any  intention  to 
do  so.  1  Stor.  C.  C.  371 ;  Colly er,  Partn.  ^l  74, 83 ; 
Bisset,  Partn.  Eng.  ed.  9.  This  may  result  from 
sharing  profits,  or  from  persons  holding  themselves 
out  as  partners.  The  doctrines  by  which  a  f  »a««- 
partnership  results  from  merely  sharing  profits  seem 
to  find  their  root  in  decisions  uf  a  comparatively 
modern  date.  They  are  certainly  not  very  clearly 
defined,  and  sometimes  lead  to  great  apparent  in- 
justice. 1  Lindl.  Partn.  34  et  teq. ;  2  W.  Blackst. 
998;  2  H.  Blackst.  235;  18  C.  B.  617;  3  N.  U. 
287,  307.     See  Partners. 

It  has  been  held  that  a  ^uan-partncrship  subsists 
between  merchants  who  divide  the  commissions  re- 
ceived by  each  other  on  the  sale  of  goods  recom- 
mended or  'influenced"  by  the  one  to  the  other.  4 
Barnew.  k  Aid.  663.  So  between  persons  who 
agree  to  share  the  profits  of  a  single  isolated  adven- 
ture. 9  C.  B.  431 ;  1  Rose,  Bank.  297 ;  4  East,  144; 
and  between  persons  one  of  whom  is  in  the  position 
of  a  servant  to  the  others,  but  is  paid  a  share  of  the 
profits  instead  of  a  salary,  1  Deao.  Bank.  341 ;  1 
Rose,  Bank.  92 ;  and  between  persons  one  of  whom 
is  paid  an  annuity  out  of  the  profits  made  by  the 
others,  17  Ves.  Ch.  412;  8  Bingh.  469,  or  an  an- 
nuity in  lieu  of  any  share  in  those  profits.  2  W. 
Blackst.  999.  8o  between  the  vendor  and  pur- 
chaser of  a  business,  if  the  former  guarantees  a 
clear  profit  of  so  much  a  year,  and  is  to  have  all 
profits  beyond  the  amount  guaranteed.  3  C.  B.  641. 
The  character  in  which  a  portion  of  the  profits  is 
received  doed  not  aficct  the  result.  See  1  Maule  k 
S.  412;  10  Ves.  Ch.  119;  21  Beav.  Rolls,  164;  5  Ad. 
A  E.  28 ;  11  C.  B.  406.  Persons  who  share  profits 
are  ^uavt-partners  although  their  community  of 
interest  may  be  confined  to  the  profit*.  2  Barnew. 
k  C.  401;  5  Jur.  650. 

6.  The  other  mode  in  which  persons  not  partners 
becomo  liable  as  if  they  were  is  by  so  conducting 
themselves  as  to  lead  other  people  to  suppose  that 
they  are  willing  to  be  regarded  by  them  as  if  they 
were  partners  in  point  of  fact.  This  is  ntithing 
more  than  an  application  of  the  general  principle 
of  fio-pptl  by  conduct  acted  on.  6  Ad.  k  £.  469; 
2  Exch.  654;  19  Ves.  Ch.  461;  2  H.  Blackst.  235; 
2  Chitty,  Bail,  120.  A  person  is  not  relieved  from 
liability  though  he  was  induced  by  the  fi'aud  of 
others  to  hold  himself  out  as  a  partner  with  them. 
See  5  Bingh.  521 :  1  Rose,  Bank.  69.  The  holding 
out  must  have  been  before  the  contract  with  the 
third  person  was  entered  into,  and  must  have  been 
the  inducement  to  it  7  Barnew.  k  C.  409;  10  id. 
140;  1  Post  A  P.  344;  6  Bingh.  776;  3  C.  B.  32; 
2  Caropb.  617. 

A  person  does  not  become  liable  as  partner  be- 
cause he  re^>resents  that  be  is  willing  or  intends  to 
become  one.  9  Barnew.  k  C.  632 ;  15  Mees.  k  W. 
Exch.  617.  The  question  whether  one  has  so  held 
himself  out  as  to  become  liable  as  partner  is  one  of 
fact,  to  be  determined  by  a  jury.  6  Mann,  k  G.  928 ; 
6  Q.  B.  477. 

A  sub-partnership  is  as  it  were  a  partnership 
within  a  partnership.  If  several  persons  are  part- 
ners, and  one  of  them  agrees  to  share  the  profits 


derived  by  him  with  a  stranger,  this  will  constitute 
what  is  called  a  •ub-partnerthip :  that  is  to  say,  it 
maketi  the  parties  to  it  partners  inter  »e  ;  but  it  in 
no  way  affects  the  other  members  of  the  principal 
firm,  nor  is  there  any  authority  fur  saying  that  be- 
cause the  stranger  shares  the  profits  of  that  one 
partner  he  can  be  made  liable  to  persons  dealing  with 
the  firm  as  if  be  were  a  partner  therein.  1  Lindl. 
Partn.  52, 53 ;  Cullyer,  Partn.  ^  194.  See  Pabtxers. 

T«  The  proposition  being  admitted  that  a  parti^ 
cipation  in  profits  will  render  the  participator  liable 
as  a  partner  to  third  persons,  the  most  difficult 
question,  and  one  that  requires  further  ooneidere- 
tion,  remains,  via. :  what  kind  or  degree  of  partici- 
pation will  produce  that  effect?    Bisset,  Partn.  10. 

It  seems  to  be  no  longer  true,  as  a  general  pro- 
position, that  receiving  a  certain  proportion  of  the 
profits,  whether  gross  or  net,  Collyer,  Partn.  ^  35 
and  note,  arising  from  a  union  in  business  of  the 
capital  of  one  man  and  the  labor,  services,  or  skill 
of  another,  necessarily  creates  a  partnership.  5 
Gray.  Mass.  59,  60;  6  Mete.  Mass.  92;  10  id,  303; 
12  Conn.  69;  18  N.  H.  185;  Collyer,  Partn.  §  44, 
note ;  15  Me.  294 ;  30  id.  386 ;  3  C.  B.  N.  8.  562, 563. 
See  18  Johns.  N.  Y.  34;  18  Wend.  N.  Y.  175;  « 
Cunn.  347 ;  Collyer,  Partn.  3  38.  Although  a  pre- 
sumption of  partnership  would  seem  to  arise  in  such 
a  case,  Collyer,  Partn.  |  85,  still,  the  particular  cir- 
cumstances of  the  case  may  be  such  as  to  repel  this 
presumption.  It  may  appear  that  the  share  of  the 
profits  taken  was  merely  a  compensation  to  one 
party  for  labor  and  service,  or  for  furnishing  the 
raw  materials,  or  a  mill-privilege,  or  a  factory,  or 
the  like,  from  which  the  other  is  to  earn  profits. 
Story,  Partn.  |  36;  5  Gray,  Mass.  60;  Collyer, 
Partn.  1 85;  8  Cush.  Mass.  556, 562 ;  3  Kent,  Comm. 
33;  6Ualst  N.  J.  181. 

Subtle  distinctions  have  been  taken  between  a 
payment  out  of  profits  and  a  payment  varying  with 
them,  and  between  an  agreement  to  share  profits  aa 
such  and  an  agreement  to  share  profits  not  as  pro- 
fits but  as  something  else.  It  has  been  hold  that  in 
order  to  render  a  man  liable  because  he  partieipatea 
in  the  profits  he  must  have  a  specific  interest  in  the 
profits  themselves,  cuprofitt.  17  Ves.  Ch.  404, 410 ; 
1  Ruse,  Bank.  89;  18  Ves.  Ch.  300.;  Bisset,  Partn. 
13;  Collyer,  Partn.  §|  40,  41;  4  Paige,  Ch.  N.  Y. 
148  ;  12  Conn.  69;  6  Meto.  Mass.  82;  5  Ben.  K.  Y. 
1 80 ;  3  Kent,  Comm.  34.  The  distinction  is  be- 
tween payments  out  of  profits  as  such  and  pay- 
ments not  out  of  them  as  snch.  This  distinoi4on 
must  be  considered  as  settled  in  point  of  law.  See 
1  Lindl.  Partn.  39 ;  3  C.  B.  32. 

In  other  cases,  it  is  held  that  in  order  to  render  a 
man  liable  as  partner  he  must  have  a  specific  in- 
terest in  the  profits  as  b,  principal  trader,  Cullyer, 
Partn.  §  25;  12  Conn.  77,  78;  1  Den.  N.  Y.  337;  16 
Conn.  73 ;  10  Mete.  Mass.  303.  But  in  referenoe 
to  these  positions  the  questions  arise,  When  may  a 
party  be  said  to  have  a  specific  interest  in  the  profits, 
atprufte  f  when,  as  a  principal  trader  ?— questions  in 
themselves  very  nice,  and  difficult  to  determine.  See 
6  Mete.  Mass.  82 ;  12  Conn.  77.  These  subtleties 
are  attributable,  on  the  one  hand,  to  the  establish- 
ment of  the  rule  that  persons  who  share  profits  shall 
bo  answerable  for  the  losses,  and,  on  the  other,  to  » 
disinclination  to  apply  that  principle  to  cases  in 
which  it  is  clear  that  those  who  share  the  profits 
never  intended  to  become  partners  inter  ee, 

8«  There  are  other  cases  in  which  considerable 
stress  is  laid  on  the  right  to  an  account  of  pro- 
fits, as  furnishing  a  rule  of  liability.  Bisset,  Partn. 
14, 15 ;  3  Kent,  Comm.  25,  note;  1  Rose,  Bank. 91 ; 
Casey,  Partn.  11,  note  (1);  18  Wend.  N.  Y.  184, 
185;  3  C.  B.  N.  s.  544,  561;  Story,  Partn.  |  49. 
But,  although  it  is  true  that  every  partner  must 
have  a  right  to  an  account,  it  seems  not  to  be 
equally  true  that  every  party  who  has  a  right  to  am 
account  is  a  partner.  6  Gray,  Mass.  68;  Bisset^ 
Partn.  14;  7  Jannan,  Conr.  Sweet  ed.  11,  n.  (a). 
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There  ftre  still  other  eases,  whioh  rely  apon  a  dis- 
tinetioD  between  reeeiTing  a  share  of  the  gross  pro- 
fits or  rettums  and  a  share  of  the  net  profits,  in 
whioh  it  is  held  that  sharing  the  net  profits  makes 
one  liable  as  a  partner,  but  sharing  the  gross  profits 
or  returns  does  not.  Bat  the  decisions  are  neither 
elear  nor  nniform  upon  this  distinction.  Collyer, 
Partn.  ^  35,  note;  1  Campb.  329;  Story,  Partn.  { 
34;  3  Kent,  Conra.  25,  note;  3  Mees.  A  W.  Bzoh. 
357,  S60,  361;  3  G.  B.  n.  t.  544,  562;  9  G.  B.  432; 
2  H.  Blaekst.  590 ;  4  Maule  A  8.  240. 

It  has  frequently  been  held  that  a  partnership 
does  not  result  from  an  agreement  to  share  gross 
returns.  If  several  persons  make  advances  for  a 
eommon  object,  and  agree  to  share  the  gross  re- 
turns in  proportion  to  their  advances,  this  does  not 
create  sueh  acommunity  of  interest  in  profits  or  losses 
as  to  make  such  persons  partners.  9  Bingh.  297 ;  Sel. 
Gas.  in  Gh.  9 ;  2  G.  B.  v.  8.  357 ;  4  Maule  A  6.  240. 

9,  The  truth  Is,  the  doctrines  upon  which  men 
are  held  liable  as  partners  often  tend  so  strongly  to 
work  iigustioe  that  many  refinements  have  been 
ingrafted  upon  them,  and  the  decisions  have  fre- 
quently been  made  to  turn  upon  their  own  peculiar 
eirenmstanees :  so  that  no  elear  and  intelligible  prin- 
ciple running  throujdi  and  governing  all  the  cases  can 
easily  be  extracted  from  them.  Without  a  careful 
examination  of  the  disturbing  causes,  it  would  cer- 
tainly be  difficult  to  see  why  receiving  a  certain  share 
of  the  profits  for  labor  and  services,  or  for  furnishing 
raw  materials,  etc.,  should  twt  fre,  while  receiving 
a  oertain  share  of  the  profits  for  a  loan  of  money 
•kould  6e,  held  to  render  a  man  liable  as  a  partner. 

A  loan  of  money  t»  be  repaid  with  interest,  how- 
ever exorbitant,  and  however  much  it  may  dra.n 
the  resources  of  the  borrower,  dues  not  constitute 
a  ffiofi-partnership  between  him  and  the  lender; 
but  it  is  otherwise  if  profits  are  pointed  at  as  a  form 
for  payment  2  W.  Blaok»t.  999 ;  5  Bamew.  A  Aid. 
954;  1  Jac.  Gh.  144;  Bisset,  Partn.  24,  25;  1 
Lindl.  Partn.  40 ;  6  Pick.  Mass.  372. 

The  principal  distinction  between  a  partnership 
and  a  mere  agency  is  that  a  partner  has  a  commu- 
nity of  interest  with  the  other  partners  in  the  busi- 
ness and  responsibilities  of  the  partnership, — some- 
times both  in  the  stock  and  profits,  and  sometimes 
only  in  the  profits, — whereas  an  af;ent,  as  such,  has 
no  interest  in  either.  Story,  Partn.  ^  1 ;  Bisset, 
Partn.  35;  16  Ves.  Gh.  49;  17  id.  404;  4  Bamew. 
A  G.  67 ;  I  Deao.  Bank.  341.  "The  authority  of  a 
partner  is  much  more  exteosive  than  that  of  a  mere 
agent"     10  N.  H.  16. 

lO*  The  formation  of  a  contract  of  part- 
nership does  not  require  any  particular  for- 
mality. It  is,  in  general,  sufficient  that  it  is 
formed  by  the  voluntary  consent  of  the  parties, 
whether  that  be  exprcK)  or  implied,  whether 
it  be  by  written  articles,  tacit  approbation, 
or  by  parol  contract,  or  even  by  mere  acts. 
Story,  Partn.  J  86 ;  3  Kent,  Comm.  27 ;  Dav. 
Dist.  Ct.  3*^ ;  4  Conn.  568.  There  are  but 
few  cases  in  which  a  writing  is  necensary. 
Under  the  Statute  of  Frauds,  where  there  is  an 
agreement  that  a  partnership  shall  commence 
at  some  time  more  than  a  year  from  the 
making  of  the  agreement,  a  writing  is  neces- 
sary. 6  Barnew.  k  C.  108.  With  respect  to 
that  part  of  the  Statute  of  Frauds  relating  to 
lands,  it  has  been  held  that  a  partnership 
may  be  constituted  without  writing.  20  Beav. 
Rous,  449,  and  that  if  a  partnership  is  proved 
to  exist  it  may  be  shown  that  its  property 
consists  of  land,  although  there  is  no  signed 
agreement  between  the  parties.  5  Ves.  Ch. 
309 ;  10  Cush.  Mass.  458.  So  it  has  been  held 
that  an  agreement  to  form  a  partnership  for 


the  purpose  of  buying  and  selling  land  may 
be  proved  by  parol.  5  Hare,  Ch.  369;  2 
Phill.  266 ;  2  Hall  k  T.  224.  But  this  latter 
proposition  is  not  generally  conceded.  The  con- 
trary doctrine  has  the  weight  of  learned  opi- 
nions. See  Dav.  Dist.  Ct.  320 ;  Story,  Partn.  { 
83 ;  3  Sumn.  C.  C.  458-471 ;  2  DeGex  k  J.  52. 

II*  Whether  a  partnership  exists  or  not  in 
a  particular  case  is  not  a  mere  question  of 
fact,  but  one  mixed  of  law  and  fact.  It  is, 
nevertheless,  generally  to  be  decided  by  a 
jury.  See  3  Harr.  N.  J.  358 ;  4  id,  190 ;  6 
Conn.  347 ;  1  Nott  &  M'C.  So.  C.  20 ;  1  Caines, 
N.  y.  184;  2  Fla.  541 ;  9  C.  B.  457 ;  3  C.  B. 
N.  s.  562,  563 ;  9  Bingh.  117. 

The  existence  of  a  partnership  may  be 
proved  by  showing— ^r»<,  a  distinct  agree- 
ment for  a  partnership :  or,  second,  an  agree- 
ment to  share  profit  and  loss ;  either  of  these 
will  be  conclusive :  or,  third,  an  agreement  to 
share  profits, — which  will  be  strong  evidence 
of  a  partnership :  or,  fourth,  circumstances 
sufficient  to  establish  a  ot^osr-partnership, . 
which,  being  proved,  is  held  to  he  primd  facie 
evidence  of  a  real  partnership. 

Where  there  is  no  written  agreement,  the 
evidence  generally  relied  upon  to  prove  a 
partnership  is  the  conduct  of  the  parties,  the 
mode  in  which  they  have  dealt  with  each 
other,  and  the  mode  in  which  each  has,  with 
the  knowledge  of  the  others,  dealt  with  other 
persons.  This  can  be  shown  by  the  books  of 
account,  by  the  testimony  of  clerks,  agent8| 
and  other  persons,  by  letters  and  admissions; 
and,  in  short,  by  any  of  the  modes  in  which 
facts  can  be  established.  As  to  the  presump- 
tion arising  from  the  joint  retainer  of  solicit- 
ors, see  20  Beav.  Rolls,  98 ;  7  DeGex,  M.  k 
G.  239 ;  7  Hare,  Ch.  159,  164.  For  cases  in 
which  partnership  has  been  inferred  from 
various  circumstances,  see  4  Russ.  Ch.  247 ; 
2  Bligh.  N.  s.  215  ;  3  Brown,  Pari.  Cas.  548 ; 
5  id.  482;  1  Stark.  81 ;  2  Campb.  45. 

13«  It  is  said  by  Mr.  Col  Iyer  that  "  per- 
haps it  may  be  laid  down  generally  that  a 
partnership  may  exist  in  any  busmess  or 
transaction  which  is  not  a  mere  personal 
office,  and  for  the  performance  of  which  pay- 
ment may  be  enforced."   Collyer,  Partn.  1 56. 

There  may  be  a  partnership  to  trade  in 
land.  21  Me.  421,  422 ;  Dav.  Dist.  Ct.  320 ;  7 
Penn.  St.  165  ;  10  Cush.  Mass.  458 ;  4  Conn, 
568;  Story,  Partn.  {J  82,  83.  A  ship,  as  well 
as  any  other  chattel,  may  be  held  in  strict 
partnership.  3  Kent,  Comm.  154 ;  Collyer, 
Partn.  J  1185;  12  Mass.  54;  6  Me.  77  ;  15  id. 
427.  But  ships  are  generally  owned  by  [)artiefl 
as  tenants  in  common;  and  they  are  not 
in  consequence  of  such  ownership  to  )>6 
considered  as  partners.  Collyer,  Partn.  { 
1185;  6  Me.  77  ;  6  Pick.  Ma^'#.  120;  24  id. 
19;  Abbott,  Shipp.  97;  14  Conn.  404;  14 
Penn.  St  34,  38 ;  T.  Raym.  15 :  8  Gill,  Md. 
92.  The  same  is  true  of  any  other  species  of 
property  in  which  the  parties  have  only  a 
community  of  interest.  Pothier,  Partn.  n.  2 ; 
Story,  Partn.  J  3  ;  1  Lindley,  Partn.  30  etseq.  : 
8  Exch.  825  ;  21  Beav.  Rolls,  536 ;  24  id.  283 , 
2  C.  B.  N.  8.  357. 
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18*  Partnerships,  in  regard  to  their  extent, 
are  divided  by  writers  on  partnership  law 
into  universal,  general,  and  particulary  special 
or  limited.  There  were  two  kinds  of  univer- 
sal partnerships  under  the  Roman  law :  one, 
by  which  the  parties  agreed  to  put  in  com- 
mon all  their  property,  both  present  and 
future ;  the  other,  by  which  they  put  in  com- 
mon all  they  might  acquire,  during  its  con- 
tinuance, from  every  kind  of  commerce.  The 
former  they  were  not  presumed  to  have 
entered  into  except  by  express  contract :  the 
latter  they  were  considerea  to  enter  into  wnen 
they  contracted  together  a  partnership  without 
any  further  explanation.  Pothier,  Partn.  nn. 
29,  43.  Such  contracts  are  said  to  be  within 
the  scope  of  the  common  law ;  but  they  are  of 
very  rare  existence.  Story,  Partn.  J  72;  5  Mas. 
C.  C  183,  General  partnerships  are  properly 
such  where  parties  carry  on  all  their  trade 
and  business,  whatever  it  may  be,  for  their 
joint  benefit  or  profit,  whether  the  capital 
stock  be  limited  or  not,  or  the  contributions 
of  the  partners  be  equal  or  unequal.  Cowp. 
814,  816.  But  where  the  parties  are  engaged 
in  one  branch  of  trade  or  business  only,  they 
would  be  usually  spoken  of  as  engaged  in 
a  general  partnership.     Story,  Partn.  {  74. 

14*  Special  partnerships,  in  the  sense  of 
the  common  law,  are  those  which  are  formed 
for  a  special  or  particular  branch  of  business, 
as  contradistinguished  from  the  general  busi- 
ness or  employment  of  the  parties,  or  of  one 
of  them.  Cowp.  814,  816 ;  Story,  Partn.  {75. 
These  seem  to  embrace  what  are  called  by 
Pothier,  Partn.  c.  2,  s,  2,  particular  partner- 
ships, under  which  head  he  includes  partner- 
ships in  particular  things  or  in  one  thing 
alone,  partnerships  for  the  exercise  of  a  profes- 
sion, and  partnerships  for  commerce  or  trade, 
Pothier,  Partn.  nn.  54,  55,  56 ;  these  latter  he 
again  divides  into  partnerships  en  nom  col- 
lectij]  into  which  two  or  more  traders  enter  to 
carry  on  in  common  a  certain  commerce  in 
the  name  of  all  the  partners ;  partnerships  en 
commandite,  into  which  a  trader  enters  with 
a  private  person  ^a  person  not  in  trade)  for  a 
trade  to  be  carried  on  in  the  name  of  the 
trader  only,  and  to  wliich  the  other  contract- 
ing party  contributes  only  a  certain  sum  of 
money,  which  he  brings  into  the  capital  of  the 
partnership,  under  an  agreement  that  he  is 
to  have  a  certain  share  of  the  profits,  if  there 
are  any,  and  to  bear,  in  the  contrary  event, 
the  same  share  of  the  losses,  in  which,  never- 
theless, he  will  only  be  bound  to  the  extent 
of  the  capital  he  has  brought  into  the  part- 
nership, Pothier,  Partn.  n.  60 ;  the  anony- 
motis  or  unknoum  partnership,  which  is  also 
called  conipte  en  participation ;  this  is  that  by 
which  two  or  more  persons  agree  to  take  a 
share  in  a  certain  business,  which  shall  be 
carried  on  by  one  or  the  other  of  them  in  his 
own  name  alone.     Pothier,  Partn.  n.  61. 

15*  The  above  classification  is  of  very 
little  practical  importance,  except  for  the 
purpose  of  distinguishing  cases  in  which  per- 
sons are  partners  in  some  trade  or  business 
generally,  from  those  in  which  they  are  part- 


ners in  some  particular  transaction  or  ad< 
venture  only.  If  persons  who  are  not  pari* 
ners  at  all  agree  to  share  the  profits  and 
losses,  or  the  profits,  of  one  particular  trans- 
action or  adventure,  they  become  partners  as 
to  that  transaction  or  adventure,  but  not  as 
to  any  thing  else.    See  1  Esp.  29 ;  9  C.  B.  431 : 

2  Barnew.  &  C.  401 ;  20  Beav^  Rolls,  98 ;  7 
DeGex,  M.  &  G.  Exch.  239 ;  7  Hare,  164 ;  2 
Younge  &  C.  Exch.  481. 

There  is  another  class  of  partnerships,  al- 
lowed by  charter  in  Englana,  and  by  statute 
in  most  of  the  American  states,  generally 
called  *'  limited  partnerships,''  in  wnich  it  is 
provided  that  there  shall  be  one  or  more  part- 
ners, called  general  partners,  with  unre- 
stricted liability,  and  one  or  more,  called 
special  partners,  who  shall  be  liable  only  to 
tne  extent  of  the  capital  furnished  by  them. 
Collyer,  Partn.  b.  1,  c.  1,  s.  3,  j  99  ei  seq,;  3 
Kent,  Comm.  34.  These  have  the  general 
characteristics  of  partnerships  ^ncommanc/t/e. 

16.  There  is  still  another  class  of  partner^ 
ships,  called  "joint-stock  companies."  These 
generally  embrace  a  large  number  of  persons, 
but,  except  under  express  statute  provisions, 
the  members  are  liable  to  the  same  extent  as 
in  ordinary  partnerships.  Collyer,  Partn.  { 
1078;  Story,  Partn.  §  164;  4  Mete.  Mass. 
535 ;  2  Carr.  &  P.  408,  n. ;  1  Yes.  A  B.  Ch. 
Ir.  157. 

Partnerships,  in  regard  to  their  duration, 
may  be  distinguished  b^  the  terms  of  part- 
nerships at  will,  or  unlimited,  and  partner- 
shim  tor  a  term,  or  limited. 

A  partnership  at  will  is  presumed  to  con- 
tinue so  long  as  the  parties  are  in  life  and  of 
capacity  to  continue  it.  1  Greenleaf,  Ev.  } 
42 ;  Story,  Partn.  j  271 ;  9  Humphr.  Tenn. 
750.  A  partnership  for  a  term  is  presumed 
to  continue  during  the  term,  provided  th« 
parties  are  in  life  and  of  legal  capacity  to 
continue  it.  See  7  Mo.  29 ;  Collyer,  Partn.  | 
105.  But  in  no  case  will  the  law  presume  a 
partnership  to  exist  beyond  the  life  of  the 
parties.  1  Swanst.  Ch.  521 ;  1  Wils.  Ch.  181 ; 
Story,  Partn.  j  84. 

lY.  DUsolution  of,  A  partnership  may  be 
dissolved— ^r5<,  by  ike  act  of  the  parties;  as, 
by  their  mutual  consent,  St^)ry,  Partn.  {  268; 

3  Kent,  Comm.  54:  Pothier,  Partn.  n.  149; 
and  where  no  specified  period  is  limited  for 
the  continuance  of  the  partnership,  either 
party  may  dissolve  it  at  any  time.  4  Russ. 
Ch.  260 ;  1  Swanst.  Ch.  508 ;  3  Kent,  Comm. 
53, 54 ;  Gow.  Partn.  3d  ed.  109 ;  Story,  Partn. 
Ij  84,  272,  273.  See  5  Ark.  280.  AVhether 
a  partnership  for  a  certain  time  can  be  dis- 
solved by  one  partner  at  his  mere  will  and 
pleasure  before  the  term  has  expired,  seems 
not  to  be  absolutely  and  definitively  settled. 
Story,  Partn.  J  275.  In  favor  of  the  right  of 
one  partner  in  such  cases,  see  3  Kent,  Comm. 
55 ;  17  Johns.  N.  Y.  525 ;  19  id.  538 ;  1 
Hoff'm.  Ch.  N.  Y.  534 ;  3  Blan.l,  Ch.  Md.674. 
Against  it,  see  Storv,  Partn.  $J  275,  276;  5 
Ark.  281;  4  Wash.  C.  C.  234;  Pothier,  Partn. 
152.  See,  also,  15  Me.  180;  Gow.  Partn.  3d 
ed.  218, 219, 225, 226 ;   1  Swanst.  Ch.  495;  16 
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Ves.  Ch.  56 ;  Bisset,  Partn.  84.  As  against 
third  persons,  a  partner  may  certainly  yrith- 
draw  from  a  partnership  at  his  pleasure.  3 
C.  B.  N.  s,  561. 

SecoTui,  by  the  act  of  God :  as,  by  the  death 
of  one  of  the  partners ;  and  tiiis  operates  from 
the  time  of  the  death,  3  Mer.  Ch.  610 ;  6  Cow. 
N.  Y.  441 ;  Pothier,  Partn.  n.  144 ;  6  Conn. 
184 ;  2  How.  560 ;  7  Ala.  n.  s.  19  ;  Collyer, 
Partn.  2  113  ;  3  Kent,  Comm.  55,  56 ;  Story, 
Partn.  ||  317,  319 ;  7  Pet.  594 ;  5  Mete.  Mass. 
575 :  ""  Pick.  Mass.  519 ;  5  Gill,  Md.  1 ;  un- 
lesd  there  be  an  express  stipulation  to  the 
contrary.     3  Madd.  Ch.  251 ;   2  How.  560. 

Thirds  by  the  act  of  the  law:  as,  by  the  bank- 
ruptcy of  one  of  the  partners.  4  Burr.  2174 ; 
Cowp.  448 ;  6  Ves.  Ch.  126 ;  5  Maule  &  S.  340. 

Fourth,  by  a  valid  assignment  of  all  the 
partnership  effects  for  the  benefit  of  creditors, 
either  under  insolvent  acts,  Collyer,  Partn,  J 
112,  or  otherwise,  41  Me.  373,  and  by  a  sale  of 
the  partnership  effects  under  a  separate  execu- 
tion against  one  partner.  Collyer,  Partn.  { 
112 ;  Cowp.  445 ;  2  Ves.  &  B.  Ch.  Ir.  300 ;  3 
Kent,  Comm.  59.  But  the  mere  insolvency  of 
one  or  all  of  the  members  of  a  partnership 
does  not  of  itself  operate  a  dissolution.  24 
Pick.  Mass.  89.     See  1  Bland,  Ch.  Md.  408 ; 

2  Ashm.  Penn.  305 ;   Pothier,  Partn.  n.  148. 
18.  It  may  be  dissolved— ^/?/lf A,  by  the  civil 

death  of  one  of  tlie  partners.  Collyer,  Partn. 
1 114;  Pothier,  Partn.  n.  147.  But  the  ab- 
sconding of  a  party  from  the  state  does  not 
of  itself  operate  a  dissolution.  24  Pick.  Mass. 
89.    See  Story,  Partn.  {  298. 

Sixth,  by  the  breaking  out  of  a  tear  between 
two  states  in  which  the  partners  are  domi- 
ciled and  carrying  on  trade.  16  Johns.  N.  Y. 
438 ;  3  Kent,  tlomm.  62;  Story,  Partn.  \\  315, 
316;  3  Bland,  Ch.  Md.  674. 

Seventh,  by  the  marriage  of  a  feme  sole 
partner.  4  Russ.  Ch.  260 ;  3  Kent,  Comm. 
55 ;  Story,  Partn.  {  306 ;  Collyer,  Partn.  {  115. 

Eighth,  by  the  extinction  of  the  sulked- 
matter  of  the  joint  business  or  undertaking, 
16  Johns.  N.  Y.  401,  402 ;  Pothier,  Partn.  nn. 
5, 140-143 ;  Collyer,  Partn.  J  115,  and  by  the 
completion  of  the  business  or  adventure  for 
which  the  partnership  was  formed.  Pothier, 
Partn.  n.  143  ;  Story,  Partn.  {  280. 

Ninth,  by  the  termination  of  the  period  for 
which  a  partnership  for  a  certain  time  was 
formed.  Collyer,  Partn.  {  119;  Pothier, 
Partn.  n.  139.  If  the  partnership  be  con- 
tinued, by  express  or  tacit  consent,  after  that 
period,  it  will  be  presumed  to  continue  on 
the  old  terms,  17  Serg.  &  R.  Penn.  165; 
Chitty,  Contr.  1860  ed.  285,  note,  but  as  a 
partnership  at  will. 

Tenth,  by  the  assignment  of  the  whole  of 
one  partner^s  interest  either  to  his  copartner 
or  to  a  stranger,  Collyer,  Partn.  {  110,  note ; 

3  Kent,  Comm.  59 ;  Story,  Partn.  H  307,  308 ; 

4  Barnew.  &  Ad.  175  ;  17  Johns.  N.  Y.  525  ;  1 
Frcem.  Ch.  Miss.  231 ;  8  Watts  A  S.  Penn. 
262;  where  it  does  not  appear  that  the  as- 
signee acts  in  the  concern  after  the  assign- 
ment 17  Johns.  N.  Y.  525 ;  8  Wend.  N.  Y. 
442 ;  5  Dan.  Ky.  213 ;   1  Whart.  Penn.  381 ; 


2  Dev.  No.  C.  Eq.  481.  But  see  14  Pick.  Mass. 
322,  where  it  was  held  that  this  would  not 
ipso  facto  work  a  dissolution. 

Eleventh,  by  the  award  of  arbitrators  ap 
pointed  under  a  clause  in  the  partnership 
articles  to  that  effect.  See  Bissct,  Partn.  8/ ; 
1  W.  Blackst.  475  ;  4  Barnew.  &  Ad.  172. 

19.  A  partnership  for  a  term  may  be  dis- 
solved before  the  expiration  of  the  term,  by 
the  decree  of  a  court  of  equity  founded  on  the 
wilful  fraud  or  other  gross^pisconduct  of  one 
of  the  partners,  Collyer,  Partn.  1 296 ;  Chitty, 
Contr.  1800  ed.  285 ;  4  Beav.  Rolls,  502 ;  21 
id.  482 ;  2  Ves.  &  B.  Ch.  Ir.  299 ;  so  on  his 
gross  carelessness  and  waste  in  the  adminis- 
tration of  the  partnership,  and  his  exclusion 
of  the  other  partners  from  their  just  share  of 
the  management,  Collyer^  Partn.  J  227 ;  1 
Jac.  &  W,  Ch.  592 ;  2  tcZ.  206 ;  5  Ark.  278 ;  2 
Ashm.  Penn.  309,  310  ;  3  Ves.  Ch.  74;  so  on 
the  existence  of  violent  and  lasting  dissen- 
sions between  the  partners,  1  Jarman,  Conv. 
26 ;  Gow,  Partn.  3d  ed.  227 ;  1  Iowa,  537 ; 
Collyer,  Purtn.  {  297;  see  4  Sim.  Ch.  11; 
Story,  Partn.  {  288 ;  4  Beav.  Rolls,  503 ;  14 
Ohio,  315,  where  these  are  of  such  a  charac- 
ter as  to  prevent  the  business  from  being  con- 
ducted upon  the  stipulated  terms,  3  Kent, 
Comm.  66,  61 ;  Collyer,  Partn.  {  297,  and  to 
destroy  the  mutual  confidence  of  the  partners 
in  each  other.   4  Beav.  Rolls,  502 ;  21  id.  482 ; 

1  Lindley,  Partn.  184,  185.  But  a  partner 
cannot,  by  misconducting  himself  and  render- 
ing it  impossible  for  his  copartners  to  act  in 
harmony  with  him,  obtain  a  dissolution  on 
the  ground  of  the  impossibility  so  created  by 
himself.  21  Beav.  Rolls,  493,  494 ;  3  Hare, 
Ch.  387.  A  partnership  may  be  dissolved  by 
decree  when  its  business  is  in  a  hopeless 
state,  its  continuance  impracticable,  and  its 
property  liable  to  be  wasted  artd  lost.  Coll- 
yer, Partn.  J  291 ;  3  Kent,  Comm.  60  ;  1  Cox, 
212 ;  2  Ves.  &  B.  Ch.  Ir.  290 ;  16  Johns.  N. 
Y.  491 ;  Gow,  Partn.  3d  ed.  226, 227 ;  1  Lind- 
ley, Partn.  180, 181 ;  3  Kay  &  J.  78 ;  13  Sim. 
Ch.  495. 

30*  The  confirmed  lunacy  of  an  active 
partner  is  sufficient  to  induce  a  court  of 
equity  to  decree  a  dissolution,  not  only  for 
the  purpose  of  protecting  the  lunatic,  but  also 
to  relieve  his  copartners  from  the'  difficult 
position  in  whicn  the  lunacy  places  them. 
See  1  Cox,  Ch.  107  ;  1  Swanst.  Ch.  514,  note ; 

2  Mylne  &  K.  125  ;  6  Beav.  Rolls,  324  ;  1  De- 
Gex,  M.  A  G.  Exch.  171 ;  2  Kay  &  J.  Ch, 
441 ;  Collyer,  Partn.  J  292 ;  3  Kent,  Comm. 
68 ;  Watson,  Partn.  382 ;  3  Younge  &  C.  184 ; 
Bisset,  Partn.  83.  The  same  may  be  said  of 
every  other  inveterate  infirmity,  such  as 
palsy,  or  the  like,  which  has  seized  upon  one 
of  the  partners  and  rendered  him  incom- 
petent to  act  where  his  personal  labor  and 
skill  were  contracted  for.  Pothier,  Partn.  n. 
152 ;  3  Kent,  Comm.  62 ;  Collyer,  Partn.  { 
295. 

But  lunacy  does  not  itself  dissolve  the  firm, 
nor  do  other  infirmities.  3  Kent,  Comm.  58; 
Story,  Partn.  J  295 ;  3  Jur.  358 ;  Bisset, 
Partn.  85.    It  is,  however,  contended  by  Mr. 
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Justice  Story  and  by  Parker,  C.  J.,  that  a 
clear  case  of  insanity  ought  to  effect  that 
result.  Story,  Partn.  J  295  ;  10  N.  H.  101. 
The  CO  irt  dues  not  decree  a  dissolution  on  the 
ground  of  lunacy  except  upon  clear  evidence 
that  the  malady  exists  and  is  incurable.  3 
Younge  &  C.  184 ;  2  Kay  &  J.  441.  A  tem- 
porary illness  is  not  sufficient.  2  Yes.  Sen. 
Ch.  34;  1  Cox,  107;  1  Lindley,  Partn.  182, 
il83.  A  dissolution  by  the  court  on  the 
(ground  of  insanity  dates  from  the  decree  and 
not  from  a  prior  day.  1  Phill.  172 ;  2  Coll. 
276  ;  1  Kay  &  J.  765  ;  1  Lindley,  Partn.  183. 

21.  A  partnership  dissolved  by  the  death 
of  one  of  the  partners  is  dissolved  as  to  the 
whole  firm  J  7  Peters,  586,  594 ;  Chitty,  Contr. 
1>^60  ed.  285,  note ;  and  the  reason  given  for 
this  rule  is  applicable  not  only  to  dissolution 
by  death,  but  to  every  species  of  dissolution. 
Collyer,  Partn.  J|  113, 116, 117, 118 ;  Pothier, 
Partn.  n.  146  ;  Story,  Partn.  §J  317,  318. 

The  partnership  quoad  third  persons — in 
other  words,  the  liability  of  partners  ^uoad 
tliird  pcrson»--cannot  be  dissolved  without 
notice  to  them  that  the  partnership  no  longer 
exists.  Actual  notice  must  be  brought  home 
to  persons  who  have  been  in  the  habit  of 
dealing  with  the  firm  ;  but  as  to  all  persons 
who  have  had  no  previous  dealings  with  the 
firm,  notice  fairly  given  in  the  public  news- 
papers is  deemed  sufficient.  Collyer,  Partn. 
JJ  532-534.  This  notice  is  necessaty  to  ter- 
minate the  agency  of  each  partner,  and,  con- 
sequently, his  power  to  bind  the  firm.  1 
Lindley,  Partn.  261,  324 ;  1  Younge  &  J.  227 ; 
1  Stark.  164;  7  Price,  Exch.  193;  1  Campb. 
402 ;  10  East,  264. 

It  ia  not  necessary  to  give  notice  of  the  re- 
tirement of  a  dormant  partner  from  the  firm, 
if  the  fact  of  his  being  a  partner  be  unknown 
to  all  the  creditors  of  the  firm :  if  it  be  known 
to  some,  notice  to  those  must  be  given,  but 
that  will  be  sufficient.  Collyer,  Partn.  §J  120, 
536;  4  Esp.  89;  1  Carr.  &  K.  580;  1  Mete. 
Mass.  19 ;  1  Barnew.  &  Ad.  11 ;  4  id.  179 ;  5 
B.  Monr.  Ky.  170;  Chitty,  Contr.  1860  ed. 
287  and  note ;  5  Cow.  N.  Y.  534 ;  1  Lindley, 
Partn.  326. 

22.  Notice  of  the  dissolution  is  not  ne- 
cessary, in  case  of  the  death  of  one  of  the 
partners,  to  free  the  estate  of  the  deceased 
partner  from  further  liability,  Collyer,  Partn. 
I  120;  Story,  Partn.  J§  162.  336,  343;  3  Kent, 
Comm.  63 ;  3  Mer.  Ch.  614 ;  17  Pick.  Mass. 
519;  Bjsset,. Partn.  103,  104;  nor  is  notice, 
in  fact,  necessary  in  any  case  where  the 
dissolution  takes  place  by  operation  of  law. 
Collver,  Partn.  J  5^8 :  3  Kent.  Comm.  63,  67  ; 
15  Johns.  N.  Y.  57  ;  16  id.  494. 

Effect  of  dissolution.  The  effect  of  disso- 
lution, as  between  the  partners,  is  to  termi- 
nate all  transactions  between  them  as  part- 
ners, except  for  the  purpose  of  taking  a  gene- 
ral account  and  winding  up  the  concern.  1 
Penn.  St.  274  ;  3  Kent,  Comm.  62  et  seq.  As 
to  third  persons,  the  effect  of  a  dissolution  is 
to  absolve  the  partners  from  all  liability  for 
future  transactions,  but  not  for  past  trans- 
fietions  of  the  firm.    Collyer,  Partn.  {  121 ;  I 


Story,  Partn.  ch.  15 ;  3  Kent,  Comm.  62  et 
seq.;  2  Cush.  Mass.  175;  Pothier,  Partn.  n. 
155 ;  3  M'Cord,  So.  C.  378 ;  4  Munf.  Va.  215 ; 
5  Mas.  C.  C.  56 ;  Harp.  So.  C.  470 ;  4  Johns. 
N.  Y.  224 ;  6  Cow.  N.  Y.  701 ;  41  Me,  376. 

SIS*  It  is  said  that  a  firm,  notwithstanding 
its  dissolution,  continues  to  exist  so  far  as 
may  be  necessary  for  the  winding  up  of  its 
business.  11  Ves.  Ch.  5  ;  15  id.  227 ;  16  id. 
57;  2  Russ.  Ch.  242.  The  power  of  the 
partners  subsists  for  many  purposes  after  dis- 
solution :  among  these  are-~^r«^,  the  comple- 
tion of  all  the  unfinished  engagements  of  the 
partnership;  second,  the  conversion  of  all 
the  property,  means,  and  assets  of  the  partr 
nersnip  existing  at  the  time  of  the  dissolu- 
tion, for  the  benefit  of  those  who  were  part- 
ners, according  to  their  respective  shares; 
third,  the  application  of  the  partnership  funds 
to  the  payment  of  the  partnership  debts. 
Story,  Partn.  {  326  ;  Chitty,  Contr.  1860  ed. 
288  ;  3  Kent,  Comm.  57  ;  17  Pick.  Mass.  519. 
But  although,  for  the  purposes  of  winding  up 
the  concern  and  fulfilling  engagements  that 
could  not  be  fulfilled  during  its  existence,  the 
power  of  the  partners  certainly  subsists  even 
after  dissolution,  yet,  legally  and  strictly 
speaking,  it  subsists  for  those  purposes  only. 
Collyer,  Partn.  ?  119  ;  15  Ves.  Ch.  227 ;  5 
Mann,  k  G.  504 ;  1  II.  Blackst.  156 ;  3  Esp. 
108 ;  4  Mees.  &  W.  Exch.  461, 462  ;  10  Hare, 
Ch.  453 ;  4  DeGex,  M.  &  G.  Exch.  542. 

Whether  a  dissolution  of  a  partnership  is 
per  se  a  breach  of  a  contract  by  the  firm  to 
employ  aperson  in  their  service  is  question- 
able. 3  Hurlst.  &  N.  Exch.  931.  See  Firm  ; 
Partners  ;  Profit. 

PARTURITION.  The  act  of  giving 
birth  U)  a  child.     See  Birth. 

PARTUS  (Lat.).  The  child  just  before 
it  is  born,  or  immediately  after  its  birth. 

Ofispring.  See  Maxims,  Partus  sequiiUTf 
etc. 

PARTY.     See  Parties. 

PARTY-JURY.  A  jury  de  medieiaie 
linguce,  which  title  see. 

PARTY-'WAIiIi.  A  wall  erected  on  the 
line  between  two  adjoining  estates,  belonging 
to  different  persons,  for  the  use  of  both  estates. 
2  Bouvier,  Inst.  n.  1615. 

3.  Party-walls  are  generally  regulated  by 
acts  of  the  local  legislatures.  The  principles 
of  these  acts  generally  are  that  the  wall 
shall  be  built  equally  on  the  lands  of  the  ad- 
joining owners,  at  their  joint  expense,  but 
when  only  one  owner  wishes  to  use  such  wall 
it  is  built  at  his  expense,  and  when  the  other 
wishes  to  make  use  of  it  he  pays  one-half  of 
its  value.  Each  owner  has  a  right  to  place 
his  joists  in  it  and  use  it  for  the  support  of 
his  roof.  See  4  Sandf.  N.  Y.  480 ;  24  Mo.  69 ; 
12  La.  Ann.  785.  When  the  party-wall  has  been 
built,  and  the  adjoining  owner  is  desirous  of 
having  a  deeper  foundation,  he  has  a  rijirht 
to  undermine  such  wall,  using  due  care  and 
diligence  to  prevent  any  injury  to  his  neigh- 
bour ;  and,  having  done  so,  he  is  not  answer- 
able for  any  consequential  damages  which  may 
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•nsae.  17  Johns.  N.  T.  92 ;  12  Mass.  220 ; 
2  N.  H.  534.  See  1  Dall.  Penn.  346 ;  5  Serg. 
&  R.  Penn.  1. 

S*  When  such  a  wall  exists  between  two 
buildings,  belonging  to  different  persons,  and 
one  of  tBem  takes  it  down  with  his  buildings, 
he  is  required  to  erect  another  in  its  place  in 
a  reasonable  time  and  with  the  least  incon- 
venience ;  the  other  owner  must  contribute  to 
the  expense,  if  the  wall  required  repairs,  but 
such  expense  will  be  limited  to  the  costs  of 
the  old  wall.  3  Kent,  Gomm.  436 ;  6  Den.  N. 
Y.  717.  When  the  wall  is  taken  down,  it 
must  be  done  with  care ;  but  it  is  not  the  duty 
of  the  person  takine  it  down  to  shore  up  or 
prop  the  house  of  his  neighbor  to  prevent  it 
from  falling.  If,  however,  the  work  be  done 
with  negligence,  by  which  injury  accrues  to 
the  neighboring  house,  an  action  will  lie.  1 
Mood.  &  M.  362;  16  N.  Y.  601.  Consult 
Washburn,  Easements;  2  Washburn,  Real 
Prop. ;  4  Carr.  &  P.  161  ;  9  Barnew.  &  C. 
725 ;  3  Barnew.  &  Ad.  874 ;  2  Ad.  &  E.  493 ; 
1  Crompt.  &  J.  Exch.  20 ;  4  Paige,  Ch.  N.  Y. 
169;  1  Pick.  Mass.  434;  12  Mass.  220;  2 
Rolle,  Abr.  564. 

PARVUM  CAPE.    See  Pbtit  Capb. 


A  certificate  given  to  a  slave,  by 
bis  manter  or  mistress,  in  which  it  is  stated 
that  he  is  permitted  to  leave  his  home  with 
their  authority.  The  paper  on  which  such 
certificate  is  written. 

In  Practice.  To  be  given  or  entered :  as, 
let  the  judgment  pass  for  the  plaintiff. 

To  become  transferred:   thus,  the  title  to 

foods  passes  by  the  sale  whenever  the  parties 
ave  agreed  upon  the  sale  and  the  price,  and 
nothing  remains  to  be  done  to  complete  the 
agreement.     1  Bouvier,  Inst.  n.  939. 

To  decide  upon.  When  a  jury  decide  upon 
the  rights  of  the  parties,  which  are  in  issue, 
they  are  said  to  pass  upon  them. 

PASS-BOOK.  In  Mercantile  Law. 
A  book  used  by  merchants  with  their  cus- 
tomers, in  which  an  entry  of  goods  sold  and 
delivered  to  a  customer  is  made. 

It  Is  kept  bj  the  buyer,  &nd  sent  to  the  merchant 
whenever  he  wishes  to  purchase  any  article.  It 
oaght  to  be  a  counterpart  of  the  merchant's  books, 
as  far  a«  regards  the  customer's  account. 

Among  English  bankers,  the  term  pass-book  is 
given  to  a  small  book  made  up  from  time  to  time 
from  the  banker's  ledger  and  forwarded  to  the 
customer :  this  is  not  considered  as  a  statement  of 
aoconnt  between  the  parties :  yet  when  the  customer 
negleots  for  a  long  tune  to  make  any  objection  to 
the  correctness  of  the  entries,  he  will  be  bound  by 
them.  2  Atk.  Ch.  252;  2  Deac  A  C.  Bank.  534;  2 
Mees.  A  W.  Exch.  2. 

PASSAQB.  A  way  over  water.  A  voy- 
age made  over  the  sea  or  a  great  river :  as, 
the  Sea-Gull  had  a  quick  passaee.  The 
money  paid  for  the  transportation  or  a  person 
over  the  sea :  as,  my  passage  to  Europe  was 
one  hundred  and  fifty  dollars. 

PA88AOE-MONET.  The  sum  claim- 
able for  the  conveyance  of  a  person,  with  or 
without  luggage,  on  the  water. 

The  difference  between /reiV/Af  and  pa^tage^monty 


is  this,  that  the  former  is  claimable  for  the  carriage 
9f  goods,  and  the  latter  for  the  carriage  of  the 
person.  The  same  rules  which  govern  the  claim 
for  freight  affect  that  for  passage-money.  3  Chitty, 
Gomm.  Law,  424 ;  1  Pet.  Adm.  126 ;  3  Johns.  N.  Y. 
335.    See  Comuon  Carriers  or  Passengers. 

PASSZjNQER.  One  who  has  taken  a 
place  in  a  public  conveyance  for  the  purpose 
of  being  transported  from  one  place  to  another. 
One  who  is  so  conveyed  from  one  place  to  an- 
other. 

Such  persons  are  entitled  to  be  carried 
in  safety  to  the  place  of  destination.  See 
Common  Carriers  of  Passengers.  Full  pro- 
visions for  the  health  and  safety  of  pass- 
engers by  sea  have  been  made  bv  the  United 
States  laws.  See  Act  of  Congr.  May  17, 1848, 
11  U.  S.  Stat,  at  Large,  127 ;  March  2,  1847, 
11  id,  149;  January  31,  1848.  11  id.  210. 
See  Gilp.  Diet.  Ct.  334. 

PASSIVE.  All  the  sums  of  which  one 
is  a  debtor. 

It  is  used  in  contradistinction  to  aolive.  By 
active  debts  are  understood  those  which  may  b« 
employed  in  furnishing  assets  to  a  merchant  to 
pay  those  which  he  owes,  which  are  called  passive 
debts.  -s* 

PASSPORT  (Fr.  passer,  to  pass,  port, 
harbor  or  gate).  In  Maritiine  Law.  A 
paper  containing  a  permission  from  the  neu- 
tral  state  to  the  captain  or  master  of  a  ship 
or  vessel  to  proceed  on  the  voyage  proposed. 
It  usually  contains  his  name  and  residence, 
the  name,  property,  description,  tonnage,  and 
destination  of  the  ship,  the  nature  and  quan> 
tity  of  the  cargo,  the  place  from  whence  it 
comes,  and  its  destination,  with  such  other 
matters  as  the  practice  of  the  place  requires. 

It  is  also  called  a  tea-bHe/,  or  tea-letter.  But 
Marshall  distinguishes  sea-letter  from  passport^ 
which  latter,  he  says,  is  in  tended  to  protect  the 
ship,  while  the  former  relates  to  the  cargo,  destina- 
tion, etc.     See  Jacobs.  Sea-Laws,  M,  note. 

This  document  is  indispensably  necessary  in  time 
of  war  for  the  safety  of  every  neutral  vessel.  Mar- 
shall, Ins.  b.  1,  c.  9,  8.  6,  317,  406  6. 

A  Mediterranean  pass,  or  protection  against 
the  Barbary  powers.  Jacobs.  SearLaws,  06^ 
note ;  Act  of  Congr.  1796. 

A  document  granted  in  time  of  war  to  pro- 
tect persons  or  property  from  the  general 
operation  of  hostilities.  Wheaton,  Int.  Law, 
475 ;  1  Kent,  Comm.  161 ;  6  Wheat.  3. 

In  most  countries  of  continental  Europe, 
passports  are  given  to  travellers.  These  are 
intended  to  protect  them  on  their  journey 
from  all  molestation  while  they  are  obedient 
to  the  laws.  Passports  are  also  granted  by 
the  secretary  of  state  to  persons  travelling 
abroad,  certifying  that  they  are  citizens  of 
the  United  States.  9  Pet.  692.  See  1  Kent, 
Comm.  162,  182 ;  Merlin,  R6pert.  Sweden 
has  recently  set  the  example  of  abolishing 
the  vexatious  system  of  passports. 

PASTURES.  Lands  upon  which  beasts 
feed  themselves.  By  a  grant  of  pastures  the 
land  itself  passes.  1  Thomas,  Coke,  Litt. 
202. 

PATENT.  A  ^ant  of  some  privilege, 
property,  or  authority,  made  by  the  govern- 
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ment  or  sovereigii  of  a  country  to  one  or 
more  indWiduals.    Phillips,  Pat  1. 

As  the  term  was  originally  used  in  Eng- 
land, it  signified  certain  written  instruments 
emanating  from  the  king  and  sealed  with 
the  great  seal.  These  instruments  conferred 
grants  of  lands,  honors,  or  franchises  ;  they 
were  called  letters  patent,  from  being  de- 
livered open,  and  by  way  of  contradistinction 
from  instruments  Hke  the  French  letires  de 
cachet^  which  went  out  sealed. 

In  the  United  States,  the  word  patent  is 
sometimes  understood  to  mean  the  title-deed 
by  which  a  government,  either  state  or  fede- 
ral, conveys  its  lands.  But  in  its  more  usual 
acceptation  it  is  understood  as  referring  to 
those  instruments  by  which  the  United  States 
secures  to  inventors  for  a  limited  time  the 
exclusive  use  of  their  own  inventions. 

3.  The  granting  of  ezeluaive  privileges  by  means 
of  letters  patent  was  a  power  which  for  a  long 
time  was  greatly  abused  by  the  sovereigns  of  Eng- 
land. The  sole  right  of  dealing  in  certain  com- 
modities was  in  that  manner  oonferred  upon  par- 
ticular individuals,  either  as  a  matter  of  royal 
favor  or  as  a  means  of  replenishing  the  royal 
treasury.  These  exclusive  privileges,  which  were 
termed  monopolies,  became  extremely  odious,  and, 
at  an  early  day,  met  with  the  most  determined 
resistance.  One  of  the  provisions  of  Magna  Charta 
was  intended  to  prevent  the  granting  of  mono- 
polies of  this  character;  and  subsequent  pro- 
hibitions and  restrictions  wore  enacted  by  parlia- 
ment even  under  the  most  energetic  and  absolute 
of  their  monarchs.  See  Hallam,  Const.  Hist., 
Harp.  ed.  153,  205;  7  Lingard,  Hist.  Eng.  Dol- 
man's ed.  247,  380 ;  9  id.  182. 

Still,  the  unregulated  and  despotic  power  of  the 
orown  proved,  in  many  instances,  superior  to  the 
law,  until  the  reign  of  James  I.,  when  an  act  was 
passed,  in  the  twenty-first  year  of  his  reign,  known 
as  the  Statute  of  Monopolies,  which  entirely  pro- 
hibited all  grants  of  that  nature,  so  far  as  the 
traflfic  in  commodities  already  known  was  con- 
cerned. But  the  king  was  permitted  to  secure  by 
letters  patent,  to  the  inventor  of  any  new  manufac- 
ture, the  sole  right  to  make  and  vend  the  same  for 
a  term  not  exceeding  fourteen  years.  Since  that 
time  the  power  of  the  monarch  has  been  so  far  con- 
trolled by  the  law  that  the  prohibition  contained 
in  the  Statute  of  Monopolies  has  been  fully  ob- 
served, and  under  that  statute  has  grown  up  the 
present  system  of  British  patent  law,  from  which 
ours  has  to  a  great  extent  been  derived. 

3*  The  constitution  of  the  United  States  confers 
npon  congress  the  power  to  pass  laws  "  to  promote 
the  progress  of  science  and  the  useful  arts,  by 
se<iuring  for  limited  times  to  authors  and  inventors 
the  exclusive  right  of  their  respective  writings  or 
discoveries."  U.  S.  Const,  art  i.  s.  6,  ol.  8.  This 
right  can,  accordingly,  be  conferred  only  npon  the 
auihoTB  and  invtntort  themselves;  but  it  rests  in 
the  sound  discretion  of  congress  to  determine  the 
length  of  time  during  which  it  shall  continue.  Con- 
gress at  an  early  day  availed  itself  of  the  power. 

The  first  act  passed  was  that  which  established 
the  patent  i>fflce,  on  the  10th  of  April,  1790.  There 
were  several  supplements  and  modifications  to  this 
law.  namely,  the  acts  passed  February  7, 1793,  June 
r,  1794,  April  17,  1800,  July  3, 1832,  July  13,  1832. 
These  were  all  repealed,  by  an  act  passed  July  4, 
1836,  and  a  new  system  was  established,  which,  with 
some  modifications  of  a  seetmdary  character,  has 
ever  since  remained  in  force.  The  existing  laws 
on  the  subject  are  the  act  of  July  4,  1836,  already 
mentioned,  the  acts  of  March  3,  1837,  March  8, 


1839,  August  29,  1842,  May  27,  1848,  February  18, 
1861,  March  2,  1861,  and  March  3,  1863. 

4.  This  new  system  differs  from  the  old,  in  part, 
by  being  more  full  and  complete  in  all  its  details ; 
but  the  distinguishing  difference  consists  in  the 
provision  it  contains,  by  which  all  applications  for 
patents  are  subjected  to  a  thorough  and  rigid  ex- 
amination, with  a  view  of  preventing,  as  far  as 
possible,  the  granting  of  any  patent  which  will  not 
afterwards  be  sustained  by  the  courts  as  valid.  In 
this  respect  it  is  believed  to  differ  from  all  laws  of 
this  kind  that  have  ever  existed ;  for,  although  in 
other  countries  patents  are  sometimes  refused,  it  is 
for  other  reasons  than  the  mere  fact  that  the  title 
of  the  patentee  would  be  invalid :  that  is  a  matter 
which  is  left  entirely  at  the  risk  of  the  applicant. 

The  present  law  does  not,  indeed,  furnish  any 
guarantee  of  the  validity  of  the  title  conferred 
upon  the  patentee.  The  patent  is,  nevertheless, 
primd  facie  evidence  of  its  own  validity,  1  Stor. 
C.  C.  .S36;  3  id.  172;  1  Mas.  C.  C.  153;  14  Pet. 
458;  2  Blatchf.  C.  C.  229;  1  MoAil.  C.  0.  171,  as 
well  for  a  defendant  in  an  action  as  fur  a  plain- 
tiff. 15  How.  252.  No  provision  is  made  by  law 
for  setting  it  aside  directly,  however  invalid  it  may 
prove,  except  in  the  special  case  of  interference 
between  two  patents  or  an  application  and  a  pat- 
ent. But,  throughout  its  whole  term  of  existence, 
whenever  an  action  is  brought  against  any  one  for 
having  infringed  it  he  is  permitted  to  show  its 
original  invalidity  in  his  defence.^  The  exclusive 
right  of  the  patentee  did  not  exist  at  common  law; 
it  is  created  by  acts  of  congress ;  and  no  rights  can 
be  acquired  unless  authorised  by  the  statute  and  in 
the  manner  it  prescribes.  10  How.  494 ;  19  id.  195 ; 
3  K.  Y.  9 ;  8  Pet.  658.  The  power  granted  by  the 
patent  is  domestic  in  its  character,  and  confined 
within  the  limits  of  the  United  States:  consequently 
it  does  not  extend  to  a  foreign  vessel  lawfully  enter- 
ing one  of  our  ports,  where  the  patented  improve- 
ment was  placed  upon  her  in  a  foreign  port  and 
authorised  by  the  laws  of  the  country  to  which  she 
belongs.     19  How.  183. 

We  will  now  proceed  to  treat  of  some  of  the 
details  of  our  present  law  on  this  subject. 

5«  Of  the  subject-matter  of  a  patent.  The 
act  of  July  4, 1836,  provides  for  the  granting 
of  a  patent  to  the  first  inventor  or  discoverer 
of  any  new  and  useful  art,  machine,  manu- 
facture, or  composition  of  matter,  or  of  any 
new  and  useful  improvement  thereon.  The 
distinction  between  a  process  and  a  machine 
is  discussed  in  15  How.  252.  There  are  with 
us,  according  to  the  phraseology  of  the  sta- 
tute, four  classes  of  inventions  which  may  be 
the  subjects  of  patents:  Jirst^  an  art ;  second^  a 
machine;  Mim,  a  manufacture ;  and^fouHh, 
a  composition  of  matter.  In  Great  firitain, 
as  we  have  seen,  letters  patent  granting 
exclusive  privileges  can  be  issued  only  to  the 
inventors  of  a  *'  new  manufacture."  But  the 
courts,  in  defining  the  meaning  of  the  term, 
have  construed  the  word  "manufacture"  to 
be  coextensive  in  signification  with  the  whole 
of  the  four  classes  of  inventions  thus  re- 
cognized by  our  law.  An  art  or  process,  i^ 
machine,  and  a  composition  of  matter  are 
all  regarded  there  as  manufactures.  The 
field  of  invention  in  Great  Britain  is,  thero- 
fore,  coincident  with  that  provided  by  our 
law,  and  the  legal  subject-matter  of  patents 
is  the  same  in  each  country.  2  Barnew.  & 
Aid.  349;  8  Term,  99:  2  H.  Blackst,  492 
2  Mees.  &  W.  Exch.  544 ;  WeBster,  Pat.  Cas. 
237,  393,  459. 
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6*  But,  inasmuch  as  we  have  three  other 
classes  of  inventioDs,  the  term  **  manufac- 
ture" has  a  more  limited  signification  here 
than  it  receives  in  Great  Britain.  In  this 
country  it  is  understood  to  mean  a  new 
article  of  merchandise  which  has  required 
the  exercise  of  something  more  than  ordinary 
mechanical  skill  and  ingenuity  in  its  con- 
trivance: no  new  principle  or  combination 
of  parts  is  necessary  to  render  a  patent  of 
this  kind  valid.  All  that  is  requisite  is  that 
a  substantially  new  commodity  shall  have 
been  produced  for  the  public  use  and  con- 
venience. A  mere  change  in  the  form  of  a 
well-known  article  may  sometimes  justify 
the  granting  of  a  patent  for  the  same,  where 
such  change  adapts  it  to  an  essentially  new 
use,  and  where  something  beyond  the  range 
of  ordinary  skill  and  ingenuity  must  have 
been  called  into  exercise  in  its  contrivance. 
See  11  How.  248. 

The  general  rule,  then,  is  that  wherever 
intention  has  been  exercised  there  will  be 
found  the  subject-matter  of  a  patent.  1  Mc- 
All.  C.  G.  48.  And  as  the  law  looks  to  the 
fact,  and  not  to  the  result  by  which  it  was 
accomplished,  it  is  immaterial  what  amount 
of  thought  was  involved  in  making  the  in- 
vention.   4  Mas.  G.  G.  6. 

T.  Although  the  word  "discovery"  is  used 
in  our  statute  as  entitling  the  discoverer  to  a 
patent,  still,  every  discovery  is  not  a  patent- 
able invention.  The  discovery  of  a  mere 
philosophical  principle,  or  abstract  theory, 
or  elementary  truth  of  science,  cannot  obtain 
a  patent  for  the  same,  unless  he  applies  it  to 
some  directly  useful  purpose.  Ihe  patent 
can  only  be  for  such  a  principle,  theory,  or 
truth  reduced  to  practice  and  embodied  in  a 
particular  structure  or  combination  of  parts. 
1  Stor.  G.  G.  285  ;  1  Mas.  G.  G.  187;  4  id.  I; 
1  Pet.  G.  G.  342.  Nor  can  there  be  a  patent 
for  a  function  or  for  an  effect  only,  but  for 
an  effect  produced  in  a  given  manner  or  by  a 
peculiar  operation.  1  Gall.  G.  G.  480;  1 
Mas.  C.  G.  476 ;  1  Stor.  G.  G.  270 ;  2  u?.  164; 

1  Pet.  C.  G.  394 ;  5  McLean,  G.  G.  76 ;  15 
How.  62. 

An  invention,  to  be  patentable,  must  not 
only  be  new,  but  must  also  be  useful.  But  by 
this  it  is  not  meant  that  it  must  be  more  use- 
ful than  any  thing  of  the  kind  previously 
known,  but  that  it  is  capable  of  use  for  a 
beneficial  purpose.  The  word  "useful"  is 
also  to  be.  understood  in  contradistinction  to 
"pernicious."  or  "  frivolous."  A  contrivance 
directly  and  mainly  calculated  to  aid  the 
counterfeiter,  the  pickpocket,  or  the  assassin, 
or  which  would  in  any  way  be  directly  cal- 
culated to  be  injurious  to  the  morals,  the 
health,  or  the  good  order  of  society,  would 
not  be  patentable.  Neither  would  a  new  con- 
trivance which  was  of  too  trivial  a  character 
to  be  worthy  of  serious  consideration.  1 
Mas.  G.  C.  186,  303 ;  4  Wash.  G.  G.  9 ;  1 
Paine,  G.  G.  203 ;  1  Blatchf.  G.  G.  372,  488 ; 

2  id,  132;  1  Woodb.  A  M.  G.  G.  290 ;  2  Mc- 
Lean, G.  G.  35  ;  5  111.  44 ;  1  Baldw.  G.  G. 
303;  13  N.  H.  311 ;  14  Pick.  Mass.  217 ;  16 


Yt.  226.  But  it  has  been  said  that  a  court 
cannot  pronounce  a  patent  worthless,  merely 
from  the  specification,  without  evidence  of 
any  experiments.  1  N.  H.  347.  In  the  trial 
of  an  action  for  infringement,  evidence  of  the 
comparative  utility  of  the  plaintiff's  machine 
and  the  defendant's  is  inadmissible,  except  for 
the  purpose  of  showing  a  substantial  differ- 
ence between  the  two  machines.  1  Stor.  G. 
G.  336. 
8«  A  mere  application  of  an  old  device  or 

Erocess  to  the  manufacture  of  an  article  is 
eld  to  constitute  only  a  double  use,  and  not 
to  be  patentable.  There  must  be  some  new 
process  or  machinery  used  to  produce  the 
effect.  2  Stor.  G.  C.  190,  408 ;  Gilp.  Dist 
Gt.  489 ;  3  Wash.  G.  G.  443 ;  1  Woodb.  & 
M.  G.  G.  290 ;  2  McLean,  G.  G.  35 ;  4  id.  456 ; 
2  Gurt.  G.  G.  340.  But  where  the  new  use  is 
not  analogous  to  the  old  and  would  not  be 
suggested  by  it, — where  invention  is  neces- 
sary in  order  to  conceive  of  the  new  applica- 
tion, and  experiment  is  required  to  test  its 
success,  and  the  result  is  a  new  or  superior 
result, — ^there  a  patent  may  be  obtained. 

No  patent  can  be  granted  in  the  United 
States  for  the  mere  importation  of  an  inven- 
tion brought  from  abroad;  although  it  is 
otherwise  in  England.  The  constitution,  as 
we  have  seen,  only  authorizes  congress  to 
grant  these  exclusive  privileges  to  the  in- 
ventors themselves.  The  mere  fact  of  having 
obtained  a  patent  for  the  same  thing  in  a  for- 
eign countrv  will  not  prevent  the  obtaining 
of  a  patent  here  at  any  time  within  seventeen 
years  after  the  date  of  the  foreign  patent. 
]But  if  an  invention  has  been  introduced  into 
public  and  common  use  in  the  United  States, 
and  if  it  has  also  been  patented  abroad  more 
than  six  months  prior  to  the  date  of  the  ap- 

Elication   here,  the  patent  will  be  denied, 
ee  Act  of  1839,  {  6. 

'B*  Of  caveats,  fhe  twelfth  section  of  the 
act  of  1836  authorizes  the  inventor  of  any 
thing  patentable — provided  he  be  a  citizen, 
or  an  alien  who  has  resided  within  the  United 
States  for  one  year  next  preceding;  his  appli- 
cation and  has  made  oatn  of  his  intention  to 
become  a  citizen — to  file  a  caveat  in  the  pat- 
ent office  for  his  own  security.  This  caveat 
consists  in  a  simple  statement  of  his  inven- 
tion, in  any  language  which  will  render  it  in- 
telligible. It  is  always  well  to  attach  a  draw- 
ing to  the  description,  in  order  that  it  may 
be  more  easily  and  thoroughly  understood ; 
but  this  is  not  indispensable.  A  fee  of  ten 
dollars  must  be  paid  to  the  office  at  the  same 
time. 

The  rij^ht  acquired  by  the  caveator  in  this 
manner  is  that  of  preventing  the  grant  of 
any  interfering  patent,  on  any  application 
filed  within  one  year  from  the  day  when  the 
caveat  was  lodged  in  the  patent  office,  with 
out  his  being  notified  of  the  same  and  havine 
an  opportunity  of  contesting  the  priority  or 
invention  of  the  applicant,  by  means  of  an 
"interference,"  wnich  will  be  treated  of 
hereafter.  In  this  way  an  inventor  can  ob- 
tain a  year  to  perfect  his  invention,  without 
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the  risk  of  having  the  patent  to  which  he  is 
entitled  granted  to  anotner  in  the  mean  time. 
He  can  also,  at  any  time  before  the  expira- 
tion of  the  year,  renew  the  caveat  for  another 
year,  by  paving  another  fee  of  ten  dollars, 
and  so  on  m>m  year  to  year,  as  long  as  he 
feels  disposed  so  to  do.  The  caveat  is  filed  in 
the  conhdential  archives  of  the  office,  and 
preserved  in  secrecy. 

10«  Of  the  application  for  a  pateTit,  When 
the  invention  is  complete,  and  the  inventor 
desires  to  apply  for  a  patent,  he  causes  a 
specification  to  be  nrepared,  setting  forth  in 
clear  and  intelligible  terms  the  exact  nature 
of  his  invention,  describing  its  different  parts 
and  the  principle  and  mode  in  which  they 
operate,  and  stating  precisely  what  he  claims 
as  new,  in  contradistinction  from  those  parts 
and  combinations  which  were  previously  in 
use.  This  should  be  accompanied  by  a  pe- 
tition to  the  commissioner  of  patents,  stating 
the  general  nature  of  his  invention  and  the 
object  of  his  application.  Duplicate  draw- 
ings should  be  attached  to  the  specification, 
where  the  nature  of  the  case  admits  of  draw- 
ings ;  and,  where  the  invention  is  for  a  com- 
position of  matter,  specimens  of  the  ingre- 
dients and  of  the  composition  of  matter  should 
be  furnished.  The  specification,  as  well  as 
the  drawings,  must  be  signed  by  the  appli- 
cant and  attested  by  two  witnesses ;  ana  ap- 
S ended  to  the  specification  must  be  an  affi- 
avit  of  the  applicant,  stating  that  he  verily 
believes  himsefr  to  be  the  original  and  first 
inventor  of  that  for  which  he  asks  a  patent, 
and,  also,  of  what  country  he  is  a  citizen. 
The  whole  is  then  filed  in  the  patent  office. 
A  model  must  also  be  furnished  to  the  office, 
in  all  cases  which  admit  of  a  representation 
by  model.  This,  by  the  rules  of  the  office, 
snould  not  exceed  one  foot  in  any  of  its  di- 
mensions, where  it  can  practically  be  brought 
within  that  limit. 

11.  By  the  old  law,  a  citizen  of  a  foreign 
country  was  required  to  pay  a  higher  patent 
fee  than  an  American  citizen,  or  an  alien 
who  had  resided  a  year  in  the  United  States 
and  had  made  oath  of  his  intention  of  be- 
coming such  citizen.  But  the  act  of  March 
2,  1861,  has  done  away  with  this  difference, 
except  as  against  the  citizens  of  those  coun- 
tries which  discriminate  against  our  own 
citizens  who  apply  for  patents  there.  This^ 
discrimination  is  believed  to  be  limited  to 
the  inhabitants  of  some  of  the  British  North 
American  provinces  which  still  refuse  patents 
to  the  people  of  the  United  States  on  the 
eame  terms  on  which  they  are  granted  to 
their  own  citizens.  The  patent  fee  required 
of  the  inhabitants  of  such  British  province 
is  five  hundred  dollars,  instead  of  thirtv-five 
dollars,  which  is  all  that  is  required  of  any 
other  applicant. 

13.  Of  the  examinaiioti.  As  has  been 
already  observed,  our  law  provides  for  an 
examination  whenever  an  application  is  com- 
pleted in  the  prescribed  manner.  And  if  on 
such  examination  it  appears  that  the  claim 
^f  the  applicant  is  invalid  and  would  not  be 


sustained  by  the  courts,  the  application  is 
rejected.  In  cases  of  doubt,  however,  the 
approved  practice  of  the  patent  office  is  to 
grant  the  patent,  and  thus  give  the  party  an 
opportunity  to  sustain  it  in  the  courts  if  he 
can.  Formerly,  about  two-thirds  of  all  the 
applications  for  patents  were  rejected ;  but 
within  the  last  few  years  a  more  liberal 
practice  prevails,  and  the  number  of  patents 
now  issued  is  more  than  one-half  of  that  of 
all  the  applications. 

As  a  general  rule,  an  invention  is  patent- 
able whenever  the  applicant  is  shown  to  be 
the  original  and  first  inventor  ;  and  his  own 
affidavit  appended  to  the  application  is  suf- 
ficient to  raise  a  presumption  that  he  is  the 
first  inventor,  until  the  contrary  is  shown* 
But  if  it  is  ascertained  by  the  office  that  the 
same  thing  had  been  invented  by  any  other 
person  in  this  country,  or  that  it  had  been 
patented  or  described  m  any  printed  publica- 
tion in  this  or  any  foreign  country,  prior  to 
its  invention  by  the  applicant,  a  patent  will 
be  denied  him.  But  a  mere  prior  invention 
of  the  same  thins  in  a  foreign  country,  if 
not  patented  or  described  in  some  printed 
publication,  will  not  affect  his  right  to  a 
patent  here. 

18*  The  rule  that  the  applicant  is  entitled 
to  a  patent  whenever  he  is  shown  to  be  the 
original  and  first  inventor  is  subject  to  one 
important  exception.  If  he  has,  either  actu- 
ally or  constructively,  abandoned  his  inven- 
tion to  the  public,  he  can  never  afterwards 
recall  it  And  resume  his  right  of  ownership. 
4  Mas.  C.  C.  Ill ;  4  Wash.  C.  C.  544;  2  Pet. 
16 ;  6  id.  248 ;  7  id.  313 ;  1  How.  202. 

By  the  seventh  section  of  the  act  of  1836, 
the  commissioner  is  directed  to  reject  the 
application  whenever  it  shall  appear  that  the 
invention  had  been  in  public  use  or  on  sale, 
with  the  consent  and  allowance  of  the  appli- 
cant, prior  to  the  date  of  the  application. 
But  by  the  seventh  section  of  the  act  of  1839, 
such  sale  or  public  use  will  not  of  itself 
prejudice  the  rights  of  the  inventor,  provided 
the  application  is  made  within  two  years  from 
the  time  when  such  sale  or  public  use  first 
occurred. 

If  the  application  for  a  patent  is  rejected, 
the  specification  may  be  amended  and  a 
secona  examination  requested.  If  again  re- 
jected, an  appeal  may  be  taken  to  the  ex- 
am iners-in-chief.  If  rejected  by  them,  ao 
appeal  lies  to  the  commissioner  in  person,  on 
payment  of  a  fee  of  twenty  dollars ;  and  if 
rejected  by  him,  an  appeal  may  be  taken  to 
one  of  the  judges  of  the  supreme  court  of 
the  District  of  Columbia,  on  payment  of  a 
fee  of  twenty-five  dollars.  If  all  this  proves 
ineffectual,  the  applicant  may  still  file  a  bill 
in  equity  to  compel  the  allowance  of  his 
patent.  See  {  16  of  the  Act  of  July  4,  1836, 
and  i  10  of  the  Act  of  March  3,  1839. 

All  the  proceedings  before  the  patent  office 
connected  with  the  application  tor  a  patent 
are  ex  parte^  and  are  kept  secret,  except  in 
cases  of  conflicting  claims,  which  will  next 
be  referred  to. 
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14.  Of  the  date  of  the  patent  The  patent 
aeuallj  takes  date  on  the  day  it  issues;  but 
the  applicant  may,  at  his  option,  cause  it  to 
be  dated  as  of  the  day  on  which  his  specifica- 
tion and  drawings  were  filed, — ^not,  however, 
exceeding  six  months  prior  to  the  actaal 
issuing  of  the  patent.  See  {  8  of  the  Act  of 
July  4,  1836.  This  is  a  privilege  of  which 
inventors  rarely  avail  themselves.  Or  the 
patent  may  be  dated  as  of  a  day  not  later 
than  six  months  after  its  allowance.  See  { 
3  of  the  Act  of  March  3,  1863. 

The  obtaining  of  foreign  letters  patent 
does  not  prevent  the  granting  of  a  patent 
here.  Bat  in  that  case  the  American  patent 
wiir  expire  at  the  end  of  fourteen  years  from 
the  date  of  the  foreign  patent.  See  {  6  of 
the  Act  of  March  3,  1839.  This  limit  was 
thus  fixed  when  the  American  patent  was 
of  only  fourteen  years'  duration :  its  exten- 
sion to  seventeen  years  does  not  seem  to  en- 
large this  limitation.  If  the  American  pat- 
ent purports  to  continue  more  than  fourteen 
years  from  the  date  of  the  foreign  patent,  it 
will  be  void.    5  McLean,  C.  C.  76. 

15*  Of  interferences.  The  eighth  section 
of  the  act  of  i836  provides  that  when  an 
application  is  made  which  interferes  with 
anoUier  pending  application  or  with  an  un- 
expired patent,  a  trial  shall  be  allowed  for 
the  purpose  of  determining  who  was  the 
prior  inventor,  and  a  patent  is  directed  to  be 
issued  accordingly.  An  appeal  to  one  of  the 
judges  of  the  supreme  court  of  the  District 
of  Columbia  is  allowed  from,  the  decision  of 
the  patent  office  in  these  cases,  in  the  same 
manner  as  in  those  of  rejected  applications. 

16.  Of  the  apecijication.  The  specifica- 
tion is  required,  by  the  Act  of  1836,  {  6,  to 
describe  the  invention  in  such  full,  clear,  and 
exact  terms  as  to  enable  anj  person  skilled 
in  the  art  or  science  to  which  it  relates  to 
make,  construct,  or  use  it.  In  the  trial  of 
an  action  for  infringement,  it  is  a  question 
of  fact  for  the  jury  wnether  this  requirement 
has  been  complied  with.    2  Brock,  Ya.  298 ; 

1  Mas.  C.  C.  182 ;  2  Stor.  C.  C.  432 ;  3  id. 
122 ;  1  Woodb.  &  M.  C.  C.  53.  At  the  same 
time,  the  interpretation  of  the  specification, 
and  the  ascertainment  of  the  subject-matter 
of  the  invention  from  the  language  of  the 
specification  and  from  the  drawings,  is,  as 
appears  from  the  authorities  just  referred 
to,  as  well  as  from  others,  a  matter  of  law 
exclusively  for  the  court.  5  How.  1 ;  3  Mo- 
Lean,  G.  G.  250,  432.  The.  specification  will 
be  liberally  construed  by  the  court,  in  order 
to  sustain  the  invention,  1  Sumn.  G.  G.  482 ; 
3  id.  514,  535 ;  1  Stor.  G.  C.  270 ;  5  McLean, 
C.  G.  44 ;  but  it  must,  nevertheless,  identify 
with  reasonable  clearness  and  accuracy  the 
invention  claimed,  and  describe  the  manner 
of  its  construction  and  use  so  that  the  public 
from  the  specification  alone  may  be  enabled 
to  prACtise  it ;  and  if  the  court  cannot  satis- 
factorily ascertain  the  meaning  of  the  patent 
from  its  face,  it  will  be  void  for  ambiguity. 

2  Blatchf.  G.  G.  1 ;  2  Brock,  Ya.  303 ;  1  Sumn. 
C.  C.  482;  1  Mas.  C.  G.  182.  447. 


It  is  required  to  distinguish  between  what 
is  new  and  what  is  old,  and  not  mix  them 
up  together  without  disclosing  distinctly  that 
for  which  the  patent  is  granted.  4  Wash.  G. 
G.  68 ;  2  Brock,  Ya.  298 ;   1  Stor.  G.  G.  273 ; 

1  Mas.  G.  G.  188,  475 ;  1  Gall.  G.  G.  438, 478 ; 

2  id.  51 ;  1  Sumn.  C.  G.  482;  3  Wheat.  534; 
7  id.  356.  If  the  invention  consists  of  an 
improvement,  the  patent  should  be  confined 
thereto,  and  should  clearly  distinguish  the 
improvement  from  the  prior  machine,  so 
as  to  show  that  the  former  only  is  claimed. 
1  Gall.  G.  G.  438,  478 ;  2  id.  51 ;  1  Mas.  G. 
G.  447 ;  3  McLean,  G.  G.  250.  Ambiguous 
terms  should  be  avoided;  nothing  material 
to  the  use  of  the  invention  should  1^  omitted; 
and  the  necessity  of  trials  and  experiments 
should  not  be  thrown  upon  the  public 

lY*  Of  re-iasues.  It  often  happens  that 
errors,  defects,  and  mistakes  occur  in  the 
specification  of  a  patent,  by  which  it  is 
rendered  wholly  or  jpartially  inoperative  and 
perhaps  invalid.  To  provide  a  remedy  in 
such  cases,  the  thirteenth  section  of  the  act 
of  1836  declares  that  when  such  errors  or 
defects  are  the  result  of  inadvertency,  ao- 
cident,  or  mistake,  without  any  fraudulent 
or  deceptive  intention,  the  patent  may  be 
surrendered  by  the  patentee,  his  executors, 
administrators,  or  assigns,  and  a  new  patent 
issued  in  proper  shape  to  secure  the  real 
invention  intended  to  be  patented  originally. 
The  identity  betw^een  the  invention  described 
in  the  re-issued  and  that  in  the  original  pat- 
ent is  a  question  of  fact  for  the  jury.  4 
How.  380.  But  see  Burr  vs.  Duryea,  1  Wal- 
lace, 531. 

A  re-issued  patent  is  to  have  the  same 
effect  and  operation  in  law,  on  the  trial  of  all 
actions  for  causes  subsequently  accruing^  as 
though  the  patent  had  been  originally  issued 
in  such  corrected  form.  See  Act  of  1836,  { 
13.  From  this  it  appears  that  after  a  re-issue 
no  action  can  be  brought  for  a  past  infringe- 
ment of  the  patent,  unless  the  act  would  have 
been  an  infringement  of  the  patent  as  it  stood 
previous  to  the  re-issue.  But,  as  the  bare  use 
of  a  patented  machine  is  (if  unauthorised)  an 
infringement  of  the  rights  of  the  patentee,  a 
machine  constructed  and  lawfully  used  prior 
to  the  re-issue  may  be  an  infringement  of  the 
patent  if  used  afterwards.  The  re-issued 
patent  will  expire  when  the  original  patent 
would  have  expired.  The  patent  fee  in  cases 
of  re-issue  is  tnirty  dollars. 

For  the  principles  applicable  to  a  surrender 
and  re-issue,  and  the  extent  to  which  the 
action  of  the  commissioner  of  patents  is  con- 
clusive, see  2  McLean,  G.  G.  35 ;  2  Stor.  C.  G, 
432;  3  trf.  749;  4  How.  380,  646;  15  id.  112; 
17  W.  74;  6  Pet.  218;  7  id.  202;  1  Woodb. 
&  M.  G.  G.  248 ;  2  id.  121.  The  re-issued 
patent  is  not  a  new  patent;  and  an  existing 
contract  concerning  the  patent  before  ite  sur- 
render applies  equally  to  it  after  the  surren- 
der and  re-issue.     11  Gush.  Mass.  569. 

!»•  Ofj^ntsfwr  designs.  The  act  of 
1861  permits  any  citizen,  or  any  alien  who 
has  resided  one  year  in  the  United  States  and 
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has  taken  his  oath  of  iDtention  to  become  a 
citiaen,  to  obtain  a  patent  for  a  design,  which 
shall  continue  in  force  for  three  and  a  half, 
seven,  or  fourteen  years,  at  the  option  of  the 
applicant,  upon  the  payment  of  a  fee  of  ten, 
fifteen,  or  tnirty  dollars,  according  to  the 
length  of  the  patent  obtained.  These  pat- 
ents are  granted  wherever  the  applicant,  by 
his  own  industry,  genius,  efforts,  and  expense, 
may  have  invented  or  produced  any  new  and 
original  design  for  a  manufacture,  whether 
of  metftl  or  other  material  or  materials,  any 
original  design  for  a  bust,  statue,  or  bas-re- 
liei,  or /composition  in  alto  or  basso  relievo,  or 
any  new  and  original  impression  or  ornament, 
or  to  be  placed  on  any  article  of  manufacture, 
the  same  being  formed  in  marble  or  other 
material,  or  any  new  and  useful  pattern,  or 
print,  or  picture,  to  be  either  worked  into  or 
worked  on,  or  printed,  or  painted,  or  cast,  or 
otherwise  fixed,  on  any  article  of  manufacture, 
or  any  new  and  original  shape  or  configuration 
of  any  article  of  manufacture,  not  known  or 
used  by  others  before  his,  her,  or  their  inven- 
tion or  production  thereof,  and  prior  to  the 
time  of  his,  her,  or  their  application  for  a 
patent  therefor. 

The  general  method  of  making  the  applica- 
tion is  the  same  as  has  been  hereinbefore  de- 
scribed, and  the  patent  issues  in  asiniilarform. 

19.  Of  discutimera.  The  seventh  section 
of  the  act  of  1837  provides  "that  whenever 
any  patentee  shall  have,  through  inadvert- 
ence, accident,  or  mistake,  made  his  speci- 
fication of  claim  too  broaid,  claiming  more 
than  that' of  which  he  was  the  original  or 
first  inventor, — some  material  and  substan- 
tial part  of  the  thing  .patented  being  trul^ 
and  justly  his  own, — any  such  patentee,  his  ad- 
ministrators, executors,  and  assigns,  whether 
of  the  whole  or  of  a  sectional  interest  therein, 
may  make  disclaimer  of  such  parts  of  the 
thing  patented  as  the  disclaimant  shall  not 
claim  to  hold  by  virtue  of  the  patent  or 
assignment,  stating  therein  the  extent  of  his 
interest  in  such  patent;  which  disclaimer 
shall  be  in  writing,  attested  by  one  or  more 
witnesses,  and  recorded  in  the  patent  office, 
on  payment  by  the  person  disclaiming,  in 
manner  as  other  patent  duties  are  required 
by  law  to  be  paid,  of  the  sum  of  ten  dollars. 
And  such  disclaimer  shall  thereafter  be  taken 
and  considered  as  part  of  the  original  speci- 
fication, to  the  extent  of  the  interest  which 
shall  be  possessed  in  the  patent  or  right 
secured  thereby  by  the  discluimant  and  by 
those  claiming  by  or  under  him  subsequent 
to  the  record  thereof.  But  no  such  dis- 
claimer shall  affect  any  action  pending  at 
the  time  of  its  being  filed,  except  so  far  as 
may  relate  to  the  queetion  of  unreasonable 
neglect  or  delay  in  tiling  the  same." 

30.  To  understand  tlie  object  and  purpose 
of  some  of  these  provisions,  it  must  be  known 
that  by  the  fifteenth  section  of  the  act  of 
1836  it  was  provided  that  it  should  be  a  good 
defence  to  an  action  for  infringement  that  the 
specification  was  too  broad;  and  although 
tnis  was  modified  by  the  ninth  section  of  the 


act  of  1837  so  as  to  permit  a  patentee  who. 
by  mistake,  accident,  or  inadvertence,  and 
without  any  wilful  intent,  had  claimed  some 
things  of  which  he  was  not  the  first  inventor, 
to  recover  damages  for  the  infringement  of 
what  was  really  his  invention,  where  the 
parts  invented  could  be  clearly  separated 
from  the  parts  improperly  claimed,  yet  in 
such  cases  the  plaintiff  was  not  entitled  to 
recover  costs  unless  previous  to  the  com- 
mencement of  the  suit  he  had  entered  a 
disclaimer  for  that  which  was  not  his  inven- 
tion. But  no  person  can  avail  himself  of 
the  benefits  of  this  provision  who  has  un- 
reasonably neglected  or  delayed  to  enter  his 
disclaimer.  The  provisions  authorizing  dis- 
claimers, and  their  effect  upon  the  question 
of  costs,  are  discussed  in  1  Stor.  C.  C.  590 ; 
1  Blatchf.  C.  C.  244, 445 ;  2  id.  194 ;  15  How. 
121;  19iVi.96;  20«i.378;  3N.Y.9;  5Den. 
N.  Y.  314. 

Not  only  the  patentee,  but  his  executors, 
administrators,  and  assigns,  whether  of  a 
whole  or  sectional  interest,  may  enter  a  dis- 
claimer ;  but  a  disclaimer  by  one  owner  will 
not  affect  the  interest  of  any  other  owner. 

21*  Of  the  extension  of  a  patent.  Pat- 
ents were  formerly  granted  for  fourteen  years, 
the  commissioner  of  patents  being  author- 
ized in  special  cases  to  extend  the  same  for 
seven  years  longer.  But  by  the  act  of  1861 
the  length  of  time  for  the  patent  to  run  was 
extendi  to  seventeen  years,  and  the  right 
to  an  extension  on  such  patents  was  denied. 
The  only  extensions  hereafter  granted  will, 
therefore,  be  of  patents  issued  before  March 
2,  1861. 

The  extension  cannot  be  made  after  the  pat- 
ent expires ;  but  it  may  be  granted  to  an  admi- 
nistrator as  well  as  to  the  patentee.  3  Stor.  C. 
C.  171 ;  4  How.  646 ;  3  McLean,  C.  C.  250. 

Sixty  days'  notice  of  the  application  must 
be  given  through  newspapers.  The  appli- 
cant must  apply  to  the  commissioner  in 
proper  time,  which  is  about  three  months 
prior  to  the  expiration  of  the  patent.  After 
paying  a  fee  of  fifty  dollars,  he  must,  in 
accordance  with  the  act  of  congress  and  the 
rules  of  the  office,  file  a  sworn  statement  of 
his  receipts  and  expenditures,  sufficiently  in 
detail  to  exhibit  a  true  and  faithful  account 
of  loss  and  profit  in  any  manner  accruing  to 
him  from  and  by  reasf^n  of  said  invention. 
See  Act  of  1836,  j  18 ;  Act  of  1848,  jl ;  and 
Act  of  1861,  {  10. 

Sd*  Any  person  may  appear  and  show 
cause  against  tlie  extension  of  the  patent. 
But  if,  after  all  is  done,  the  commissioner  is 
fully  satisfied  that,  having  due  regard  to  the 
public  interest,  it  is  just  and  proper  that  the 
term  of  the  patent  should  be  extended,  by 
reason  of  the  patentee,  without  neglect  or 
fault  on  his  part,  having  failed  to  obtain  from 
the  use  and  sale  of  his  invention  a  reason^ 
able  remuneration  for  the  time,  ingenuity, 
and  expense  bestowed  upon  the  same  and  the 
introduction  thereof  into  use,  it  is  rendered 
his  duty  to  grant  the  extension  as  prayed  for. 
And  thereupon  the  patent  has  the  same  effect 
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in  law  as  though  it  had    been  originally 

f ranted  for  the  term  of  twenty-one  years, 
'he  extension  enures  only  to  the  benefit  of 
the  patentee,  and  not  of  his  assignees,  unless 
he  has  contracted  to  convey  to  them  an  inte- 
rest or  right  therein.  But  the  assignee  has 
a  right  to  continue  the  use  by  himself  of  the 
patented  machine  which  he  is  using  at  the 
time  of  the  renewal,  4  How.  646,  709,  712 ; 
19  id,  211 ;  3  McLean.  C.  C.  250 ;  4  id.  526 ; 

1  Blatchf.  C.  C.  167,  258 ;  2  id.  471 ;  3  Stor. 
0.  G.  122,  171 ;  and  a  purchaser  may  repair 
his  own  machine,  when  necessary,  though 
the  repair  consist  in  the  replacement  of  an 
essential  part  of  the  combination  patentod. 
9  How.  109.  Upon  the  granting  of  an  ex- 
tension, an  additional  fee  of  fifty  dollars  is 
requireil.    Act  of  1861,  {  10. 

The  act  of  the  commissioner  in  granting  the 
extension  is  conclusive,  in  the  absence  of  fraud 
or  excess  of  jurisdiction.    2  Curt.  C.  0.  506. 

33*  0/  the  assignment  of  patents.  The 
eleventh  section  of  the  act  of  1836  authorizes 
the  assignment  of  a  patent,  either  in  whole 
or  in  part,  by  any  instrument  in  writing,— 
which  assignment  must  be  recorded  in  the 
patent  office  within  three  months  from  the 
execution  thereof.  But  it  has  been  held 
that  this  provision  for  recording  is  directory 
merely,  for  the  protection  of  bond  fide  pur- 
chasers without  notice,  and  not  an  absolute 
prerequisite  to  the  validity  of  the  assignment 

2  Stor.  C.  C.  526;  2  Bhitchf.  C.  C.  144;  3 
McLean,  C.  C.  427  ;  4  trf.  527 ;  6  Ind.  428 ; 
28  Mo.  539 ;  2  N.  H.  61 ;  18  Conn.  377.  It 
has  been,  accordingly,  determined  that  the 
recording  might  take  place  not  only  after 
the  expiration  of  three  months,  but  even 
after  suit  brought.    2  Stor.  G.  G.  609. 

34*  Strictly  speaking,  the  word  *'  assign- 
ment" applies  to  the  transfer  of  the  entire 
interest  of  the  inventor,  or  to  a  fraction  of 
that  entire  interest  running  throughout  the 
whole  United  States.  A  conveyance  of  an 
exclusive  interest  within  and  throughout  any 
specified  part  or  portion  of  the  United  States 
is  more  properly  denominated  a  grant.  A 
mere  autnority  or  permission  to  use,  sell,  or 
manufacture  the  thing  patented,  either  in 
the  whole  United  States  or  in  any  specific 
portion  thereof,  is  known  as  a  license.  But 
all  three  are  sometimes  included  under  the 
general  term  of  an  assignment.  Where  the 
assignment,  however,  is  not  of  the  patent 
itself,  or  of  any  undivided  part  thereof,  or 
of  any  right  therein  limited  to  a  particular 
locality,  but  constitutes  merely  a'  license  or 
authority  from  the  patentee,  not  exclusive 
and  not  transferring  any  interest  in  the 
patent  itself,  it  has  been  held  that  it  need 
not  be  recorded.  2  Stor.  C.  C.  541.  Acts 
in  pais  will  sometimes  justify  the  presump- 
tion of  a  license.     1  How.  202 ;  17  Pet.  228 ; 

3  Stor.  C.  G.  402.  As  to  the  distinction 
between  a  license  and  assignment,  see  10 
flow.  477. 

An  assignment  may  be  made  prior  to  the 
granting  of  a  patent.  And  when  duly  made 
and  recorded,  the  patent  may  be  issued  to 


the  assignees.  See  Act  of  1836,  }  6.  This, 
however,  only  applies  to  cases  of  assign- 
ments proper,  as  contradistinguished  from 
grants  or  licenses.  The  application  must, 
however,  in  such  cases  be  made  and  the 
specification  sworn  to  by  the  inventor.  See 
5  McLean,  C.  C.  131 ;  A  Wash.  C.  C.  71 ;  4 
Mas.  G.  C.  15 ;  1  Blatchf.  G.  C.  506.  The 
assignment  transfers  the  right  to  the  as- 
signee although  the  patent  should  be  after- 
wards issued  to  the  assignor.  10  How.  477. 
See  1  Wash.  G.  C.  168 ;  4  Mas.  G.  G.  15 ;  7 
Ham.  249. 

It  has  also  been  held  by  the  attorney-gene- 
ral of  the  United  States  that,  if  the  inventor 
desires  the  patent  to  issue  to  himself  and 
another  person  jointly,  it  is  not  enough  for 
him  to  convey  an  interest  to  the  other  party, 
retaining  the  remainder  himself;  but  he  must 
make  a  joint  conveyance  to  himself  and  the 
other  party. 

The  fee  for  recording  an  assignment,  if  it 
does  not  contain  more  than  three  hundred 
words,  is  one  dollar;  if  more  than  three 
hundred  and  not  more  than  one  thousand,  it 
is  two  dollars ;  and  if  more  than  one  thousand, 
it  is  three  dollars. 

S5.  Of  joint  inventors.  The  patent  must 
in  all  cases  issue  to  the  inventor,  if  alive  and 
if  he  has  not  assigned  his  interest.  And 
if  the  invention  is  made  jointly  by  two  in- 
ventors, the  patent  must  issue  to  tnem  both. 
This  is  equally  the  case  where  one  makes  a 
portion  of  the  invention  at  one  time  and 
another  at  another  time.  A  failure  to  ob- 
serve this  rule  may  prove  fatal  to  the  validity 
of  the  patent.    See  1  Mas.  G.  G.  447. 

Of  executors  and  ddminiMraiors.  The 
tenth  section  of  the  act  of  1836  provides 
that,  where  an  inventor  dies  before  obtain- 
ing a  patent,  his  executor  or  administrator 
may  apply  for  and  obtain  such  patent,  hold- 
ing it  in  trust  for  the  heirs  at  law  or  devisees, 
accordinglv  as  the  inventor  died  intestate  or 
testate.  Nothing  is  said  as  to  its  being 
appropriated  to  the  payment  of  debts ;  but, 
having  once  gone  into  the  hands  of  the  ex- 
ecutors or  administrators,  it  would  perhaps 
become  assets,  and  be  used  like  other  personal 
property.  In  England,  a  patent  will  pass  as 
assets  to  assignees  in  bankruptcy.  3  Bos.  & 
P.  565. 

The  right  to  make  a  surrender  and  receive 
a  re-issue  of  a  patent  also  vests  by  law  in  the 
executor  or  administrator.  See  Act  of  1836, 
2  13.  The  law  further  provides  that  the 
executor  or  administrator  may  make  the  oath 
necessary  to  obtain  the  patent, — differing  in 
this  respect  from  the  case  of  an  assignment, 
where,  although  the  patent  issues  to  the  as- 
signee, the  inventor  must  make  the  oath. 

36.  The  liability  of  a  patent  to  be  levied 
upon  for  debt.  The  better  opinion  is  that 
letters  patent  cannot  be  levied  upon  and  sold 
by  a  common-law  execution.  'Hie  grant  of 
privilege  to  the  patentee  would,  from  its 
incorporeal  nature,  seem  to  be  incapable  of 
manual  seizure  and  of  sale.  Even  it  such  a 
sale  were  made,  there  does  not  appear  to  be 
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any  provision  in  the  acta  of  congress  which 
contemplates  the  recording  of  a  sheriff's  deed ; 
and  witnout  a  valid  record  the  patentee  might 
nevertheless  make  a  subsequent  transfer  to 
a  bond  fidt  purchaser  without  notice,  which 
would  be  valid. 

But  this  peculiar  species  of  property  may, 
perhaps,  be  subjected  to  the  payment  of 
debts  through  the  instrumentality  of  a  bill 
in  equity.  The  chancellor  can  act  upon  the 
person.  'He  can  direct  the  patent  to  be  sold, 
and  by  attachment  can  compel  the  patentee 
to  execute  a  conveyance  to  the  purchaser. 
The  assignment  thus  executed  will  be  re- 
covered, and  the  transfer  will  thus  become 
complete. 

These  seem  to  be  the  views  deducible  from 
the  decisions  in  1  Gall.  C.  G.  458 ;  14  How. 
528 ;  17  idL  448. 

SIT.  Row  far  a  patent  is  retroactive.  By 
the  earlier  law  on  this  subject  in  the  United 
States,  a  patent,  when  granted,  operated  re- 
troactively: so  that  a  machine  covered  by 
the  terms  of  the  patent,  though  constructed 
previously  to  the  date  of  that  instrument, 
could  not  be  used  afber  the  issuing  of  the 
patent  without  subjecting  the  party  so  using 
it  to  an  action  for  infringement.  Of  course 
the  use  of  the  machine  previous  to  the  date 
of  the  patent  was  not  unlawful. 

The  seventh  section  of  the  act  of  1839 
provides  "that  every  person  or  corporation 
who  has  or  shall  have  purchased  or  con- 
structed any  newly-invented  machine,  manu- 
facture, or  composition  of  matter  prior  to  the 
application  by  the  inventor  or  discoverer  for 
a  patent  shall  be  held  to  possess  the  right  to 
nse,  and  vend  to  others  to  be  used,  the  specific 
machine,  manufacture,  or  composition  of  mat- 
ter so  made  or  purchased,  without  liability 
therefor  to  the  inventor  or  any  other  person 
interested  in  such  invention.'' 

At  present,  therefore,  property  rightfully 
acquired  in  a  specific  machine  cannot  be 
affected  by  a  patent  subsequently  applied 
for  by  the  patentee.  It  has  been  held,  how- 
ever, that,  under  the  general  grant  contained 
in  the  constitution,  congress  has  power  to 
pass  a  special  act  which  shall  operate  retro- 
spectively so  as  to  give  a  patent  for  an 
invention  already  in  public  use.  3  Wheat 
454 ;  2  Stor.  C.  C.  164 ;  3  Sumn.  C.  C.  635. 
The  infringement  must  be  subsequent  to  the 
date  of  the  patent ;  but  on  the  question  of 
novelty  the  patent  will  be  considered  as  re- 
lating back  to  the  original  discovery.  4 
Wash.  C.  C.  68,  703. 

38*  Of  foreign  inventors.  An  alien  who 
has  resided  one  year  in  the  United  States, 
and  who  has  taken  an  oath  of  his  intention 
to  become  a  citizen,  stands,  so  far  as  the  pat- 
ent laws  are  concerned,  in  the  same  position 
as  a  native-born  citizen ;  but  other  foreigners 
have  not  in  all  respects  the  same  rights  and 
advantages. 

There  is  still  a  discrimination  in  the  rate 
of  fees  to  be  paid  by  the  inhabitants  of  those 
countries  which  discriminate  against  our 
uitizens.    See  Act  of  1861,  {  10.    Nor  are 


aliens  permitted  to  file  a  caveat  or  to  apply 
for  a  patent  for  a  design.  In  these  latter 
respects  the  disability  may  have  been  unin- 
tentional, but  it  is  nevertheless  real.  There 
is  also  another  marked  difference  made  by 
law  between  a  domestic  and  a  foreign  pat- 
entee. The  former  is  under  no  legal  obli- 
gation to  bring  his  invention  into  use.  He 
may  not  only  fail  to  use  it  himself,  but 
may  utterly  refuse  to  allow  it  to  be  used  by 
anj  one  else  upon  any  terms  whatever.  In 
this  way  he  may  prevent  the  public  from 
enjoying  any  bencht  from  the  invention  for 
the  whole  term  of  fourteen  years,  without  in 
any  respect  affecting  the  rights  conferred  by 
his  patent. 

But  if  the  foreign  patentee  fails  and 
neglects  for  the  space  of  eighteen  months 
from  the  date  of  his  patent  to  put  and  con- 
tinue his  invention  on  sale  to  the  public 
on  reasonable  terms,  bis  patent  is  rendered 
wholly  invalid.  Act  of  1836,  j  15.  An 
American  assignee  of  an  alien  inventor  is 
not,  however,  within  the  provisions  of  the 
act ;  and  even  the  alien  patentee  is  not  bound 
to  prove  that  he  hawked  the  invention  to 
obtain  a  market  for  it ;  but  it  rests  on  those 
who  seek  to  defeat  the  patent  to  prove  that 
the  patentee  neglected  or  refused  to  sell  the 
patented  inrention  for  reasonable  prices  when 
application  was  made  to  him  to  purchase.  2 
Blatchf.  C.  C.  49. 

39.  Penallies  provided  in  certain  cases. 
The  fifth  section  of  the  act  of  1842  provides 
"  that  if  any  person  or  persons  shall  paint, 
or  print,  or  mould,  cast,  carve,  or  engrave, 
or  stamp,  upon  any  thing  made,  used,  or  sold 
by  him,  for  the  sole  making  or  selling  of 
which  he  hath  not  or  shall  not  have  obtained 
letters  patent,  the  name  or  any  imitation 
of  the  name  of  any  other  person  who  hath 
or  shall  have  obtained  letters  patent  for  the 
sole  making  and  vending  or  such  thing, 
without  consent  of  such  patentee  or  his  as- 
signs or  legal  representatives ;  or  if  any  per- 
son upon  any  such  thing,  not  having  been 
purchased  from  the  patentee  or  some  person 
who  purchased  it  from  or  under  sucn  pat- 
entee, or  not  having  the  license  or  consent 
of  such  patentee  or  his  assigns  or  legal 
representatives,  shall  write,  paint,  print, 
mould,  cast,  carve,  engrave,  stamp,  or  other- 
wise make  or  affix,  the  word  *  patent,'  or  the 
words  *  letters  patent,'  or  the  word  *  patentee,' 
or  any  word  or  words  of  like  kind,  meaning 
or  import,  with  the  view  or  intent  of  imi- 
tating or  counterfeiting  the  stamp,  mark,  or 
other  device  of  the  patentee ;  or  shall  affix 
the  same,  or  any  word,  stamp,  or  device  of 
like  import,  on  any  unpatented  article,  for 
the  purpose  of  deceiving  the  public,  he,  she, 
or  they  so  offending  shall  be  liable  for  such 
offence  to  a  penalty  of  not  less  than  one 
hundred  dollars,  with  costs,  to  be  recovered 
by  action  in  any  of  the  circuit  courts  of  the 
ifnited  States,  or  in  any  of  the  district  courts 
of  the  United  Stat^  having  the  powers  and 
jurisdiction  of  a  circuit  court.  One-half  of 
such  penalty  so  recovered  shall  be  paid  to  the 
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patent  fund,  and  the  other  half  to  any  person 
who  shall  sue  for  the  same.'' 

80*  The  thirteenth  section  of  the  act  of 
1861  declares  that  in  all  cases  where  an 
article  is  made  or  vended  bj  any  person 
under  the  protection  of  letters  patent,  it 
shall  be  the  duty  of  such  person  to  give 
sufficient  notice  to  thd  public  that  said  article 
is  so  patented,  either  by  fixing  thereon  the 
word  **  patented,"  together  with  the  day  and 
year  the  patent  was  granted,  or  when,  from 
the  character  of  the  article  patented,  that 
may  be  impracticable,  by  envelopii^g  one  or 
more  of  the  said  articles,  and  affixing  a  label 
to  the  package,  or  otherwise  attaching  thereto 
a  label,  on  which  the  notice,  with  the  date, 
is  printed ;  on  failure  of  which,  in  any  suit 
for  the  infringement  of  letters  patent  by  the 
partv  failing  so  to  mark  the  article  the  right 
10  wliich  is  infringed  upon,  no  damage  shall 
he  recovered  by  the  plaintiff,  except  on  proof 
that  the  defendant  was  duly  notified  of  the 
infringement,  and  continued  after  such  notice 
to  make  or  vend  the  article  patented. 

The  act  of  congress  of  Feb.  28,  1839,  5 
U.  S.  Stat,  at  Large,  322,  establishes  a  five- 
years  limitation  of  suits  or  prosecutions  for 
a  penalty  under  the  laws  of  the  United  States. 
The  penalty  of  not  less  than  one  hundred  dol- 
lars, imposed  by  the  act,  is  a  penalty  of  one  hun- 
dred dollars  and  no  more.    2  Curt.  G.  C.  502. 

A  similar  statute — ^that  of  5  &  6  Will.  lY. 
0.  83— exists  in  England,  for  observations 
upon  which  see  Hindmarch,  Patents,  366. 
It  has  been  decided  under  that  statute  that 
where  there  has  been  an  unauthorized  use 
of  the  word  "  patent"  it  must  be  proved  that 
the  word  was  used  with  a  view  of  imitating 
or  counterfeiting  the  stamp  of  the  patentee, 
and  that  it  is  no  defence  that  the  patented 
article  imitated  was  not  a  new  manufacture, 
the  grant  of  the  patent  beine  conclusive  on 
the  defendant.    3  Hurlst.  &  N.  Exch.  802. 

81*  Of  infringements.  The  criterion  of 
infringement  is  substantial  identity  of  con- 
struction or  operation.  Mere  changes  of 
form,  proportion,  or  position,  or  substitution 
of  mechanical  eouivalents,  will  be  infringe- 
ments, unless  tney  involve  a  substantial 
difference  of  construction,  operation,  or  effect. 
3  McLean,  C.  C.  250.  432 ;  1  Wash.  C.  C. 
108;  15  How.  62;  1  Curt.  C.  C.  279;  1 
McAll.  C.  C.  48.  As  a  general  rule,  when- 
ever the  defendant  has  incorporated  in  his 
structure  the  substance  of  what  the  plaintiff 
has  invented  and  properlv  claimed,  he  is 
responsible  to  the  latter,  ^urr  vs.  Duryea, 
1  Wallace,  531. 

Where  the  patent  is  for  a  new  combination 
of  machines  to  produce  certain  effects,  it  is 
no  infringement  to  use  any  of  the  machines 
separately,  if  the  whole  combination  is  not 
used.  1  Mas.  C.  C.  447 ;  2  id.  112;  1  Pet. 
C.  C.  322 ;  1  Stor.  C.  C.  568 ;  2  id.  190 ;  16 
Pet.  336 ;  3  McLean,  C.  C.  427 ;  4  ui.  70 ;  6 
id.  539  :  14  How.  219 ;  24  Yt.  66 ;  1  Black, 
427 ;  1  Wallace,  78.  But  it  is  an  infringe- 
ment to  use  one  of  several  improvements 
claimed,  or  to  use  a  substantial  part  of  the 
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invention,  although  with  some  modification 
or  even  improvement  of  form  or  apparatus. 

2  Mas.  C.  C.  112 ;  1  Stor.  C.  C.  273.  Where 
the  patent  describes  and  claims  a  machine, 
it  cannot  be  construed  to  be  for  a  process  or 
function,  so  as  to  make  all  other  machines 
infringements  which  perform  the  same  funo- 
tioU ;  and  no  infringement  will  in  such  case 
take  place  where  the  practical  manner  of 
giving  effect  to  the  principle  is  by  a  different 
mechanical  structure  and^ mechanical  action. 
15  How.  252.  If  the  patentee  is  the  inventor 
of  a  device,  he  may  treat  as  infringers  all 
who  make  a  similar  device  operating  on  the 
same  principle  and  performing  the  same 
functions  by  analogous  means  or  equivalent 
combinations,  although  the  infringing  ma- 
chine may  be  an  improvement  of  the  original 
and  patentable  as  such.  But  if  the  inven- 
tion claimed  is  itself  but  an  improvement  on 
a  known  machine,  by  a  mere  change  of  form 
or  combination  of  parts,  it  will  not  be  an 
infringement  to  improve  the  original  machine 
by  the  use  of  a  different  form  or  combiLo- 
tion  of  parts  performing  the  same  functions 
The  doctrine  of  equivalents  does  not  in  such 
case  apply,  unless  the  subsequent  improve- 
ments are  mere  colorable  invasions  of  the 
first.    20  How.  405. 

A  sale  of  the  thing  patented  to  an  agent 
of  the  patentee,  employed  by  him  to  make 
the  purchase  on  account  of  the  patentee,  is 
not  per  se  an  infringement,  although,  accom- 

Sanied  b^r  other  circumstances,  it  may  be  evi 
ence  of  infringement.  1  Curt.  C.  C.  260. 
The  making  of  a  patented  machine  for 
philosophical  experiment  only,  and  not  for 
use  .or  sale,  has  been  held  to  be  no  infringe- 
ment, 1  Gall.  C.  C.  429,  485 ;  but  a  use  with 
a  view  to  an  experiment  to  test  its  value  is 
an  infringement.  4  Wash.  C.  C.  580.  The 
sale  of  the  articles  produced  by  a  patented 
machine  or  process  is  not  an  infringement, 

3  McLean,  C.  C.  295 ;  4  How.  709 ;  nor  is 
the  bond  fide  purchase  of  patented  articles 
from  an  infringing  manufacturer.  10  Wheat. 
359.  As  to  infringement  by  a  railroad  cor- 
poration, where  its  road  was  worked  and  its 
stock  owned  by  a  connecting  road,  see  17 
How.  30.  Ignorance  by  the  infringer  (if  the 
existence  of  the  patent  infringed  is  no  defence, 
but  may  mitigate  damages.     11  How.  587. 

83 •  Of  damages  for  infringements.  The 
act  of  1836,  {  14,  provides  "that  whenever, 
in  any  action  for  damages  for  making,  using, 
or  selling  the  thing  whereof  the  exclusive 
right  is  secured  by  any  patent  heretofore 
granted,  or  by  any  patent  which  may  here- 
after bo  granted,  a  verdict  shall  be  rendered 
for  the  plaintiff  in  such  action,  it  shall  be  in 
the  power  of  the  court  to  render  judgment 
of  any  sum  above  the  amount  found  by  such 
verdict  as  the  actual  damages  sustained  by 
the  plaintiff,  not  exceeding  three  times  the 
amount  thereof,  according  to  the  circum- 
stances of  the  case,  with  costs.  And  such 
damages  may  be  recovered  by  action  on  the 
case  in  any  court  of  competent  jurisdiction, 
to  be  brought  in  the  name  or  names  of  tho 
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person  or  personfl  interested,  whether  as  pat- 
entee, assignees,  or  as  grantees  of  the  exclu- 
sive right  within  and  throughout  a  specified 
pare  of  the  United  States/' 

The  actual  daroa(;e  is  all  that  can  be 
allowed  by  a  jury,  as  contradistinguished 
from  exemplary,  vindictive,  and  punitive 
damages.  The  amount  of  defendant's  pro- 
fits from  the  unlawful  user  is,  in  general,  the 
measure  of  the  plaintiff's  damans ;  and  this 
may  be  determined  by  the  plaintiff's  price 
for  a  license.  11  IIow.  607  ;  15  id.  546;  16 
id,  480;  20  id.  198;  1  Gall.  C.  C.  476:  1 
Blatchf.  C.  C.  244.  406 ;  2  irf .  132,  194,  S29, 
476.  The  rule  of  damages  is  different  where 
a  patent  is  only  for  an  improvement  on  a  ma- 
chine and  where  it  is  for  an  entire  machine. 
16  How.  480.  If  there  be  a  mere  making 
and  no  user  proved,  the  damages  should  be 
nominal.     1  Gall.  C.  C.  476. 

83*  Jurisdiction  of  cases  under  the  patent 
lawn.  The  act  of  1836,  {17,  gives  original 
jurisdiction  to  the  circuit  courts  of  the 
United  States  in  all  cases  arising  under  the 
laws  of  the  United  States  granting  exclusive 
privileges  to  inventors.  This  jurisdiction 
extends  both  to  law  and  equity,  and  is  irre- 
spective of  the  citizenship  of  the  parties  or 
the  amount  in  controverMy.  The  prevailing 
opinion  is  that  the  jurisdiction  of  the  federtu 
courts  is  exclusive  of  that  of  the  state  courts. 
3  N.  Y.  9 ;  8  Paige,  Ch.  N.  Y.  132 ;  40  Me. 
430.  But  this  is  to  be  understood  of  cases 
arising  directly  under  the  acts  of  congress, 
and  not  of  those  where  the  patent  comes 
collaterally  in  question :  as,  for  instance, 
where  it  is  the  subject-matter  of  a  contract 
or  the  consideration  of  a  promissory  note. 
3  McLean,  C.  C.  525 ;  1  Woodb.  &  M.  C.  C. 
34;  16  Conn.  409.  Hence,  a  bill  to  enforce 
the  specific  performance  of  a  contract  for 
the  sale  of  a  patent-right  is  not  such  a  cane 
arising  under  the  patent  laws  as  gives  juris- 
diction to  the  federal  courts.  10  How.  477. 
By  the  act  of  February  18,  1861,  a  writ  of 
error  or  appeal  lies  to  the  supreme  court  of 
the  United  States  from  all  judgments  or  de- 
crees of  any  circuit  court  in  any  suit  under 
the  patent  law,  without  respect  to  the  sum 
or  value  in  controversy  in  the  action. 

The  principal  authors  of  works  upon  the 

fcneral  subject  are — Curtis,  Phillips,  and 
essenden,  in  this  country ;  Webster,  Hind- 
march,  Carpmael,  Godson,  Coryton,  Lund, 
Norman,  and  Turner,  in  England ;  and  Re- 
nouard  nnd  Perpigna,  in  France. 

See  Abandgnubnt  of  Invention  ;  Cavsat  ; 
Commissioner  of  Patents;  Extension  of 
Patents;  Infringement;  Interference; 
Invention;  Machine;  Manufacture;  Mod- 
els ;  Patent  Office  ;  Patent  Office.  Ex- 
aminers In  ;  Process  ;  Utility  ;  With- 
drawal. 

PATDNT  OPPICB.  The  office  through 
which  applications  for  patents  are  made,  and 
from  which  those  patents  emanate. 

Some  proviRion  for  the  parposo  of  issnfng  pat- 
ents is,  of  eoarBG,  found  in  every  country  where 
tbe  system  of  granting  patents  for  inventions  pre- 


vails ;  bat  nowhere  else  is  there  an  establishment 
which  is  organized  in  all  respects  on  the  same  scale 
as  the  United  Stotes  Patent  Office. 

By  the  act  of  1790,  the  duty  of  transacting  thie 
business  was  devolved  uptin  the  secretary  of  state, 
the  secretary  of  war.  and  the  attorney-general.  In 
the  provision  for  a  board  for  this  purpose  found  in 
the  act  of  1793.  the  secretary  of  war  is  omitted. 
From  that  time  during  a  p%riod  of  more  than  forty 
years  all  the  business  connected  with  the  granting 
of  piitents  was  transacted  by  a  cleric  in  the  office 
of  the  secretary  of  state, — the  duties  of  the  secre- 
tary in  this  respect  bein<!  little  more  than  nominal, 
and  the  attorney -general  acting  only  as  a  legal 
adviser. 

The  act  of  July  4,  1836,  reorganized  the  office 
and  gave  it  a  new  and  higher  position.  A  com- 
mirsioner  of  patents  was  constituted.  Provision 
was  mude  for  a  library,  which  has  since  become 
one  of  the  finest  of  the  kind  in  the  country.  The 
law  authorized  the  appointment  of  four  clerks, 
together  with  a  draughtsman,  machinist,  and  mes- 
senger. One  of  these  clerks  was  to  be  an  examiner; 
but  so  rapidly  has  the  business  of  the  office  in- 
creased since  that  date  that  there  are  now  nearly 
thirty  examiners  aud  assistunts  constantly  em- 
ployed, and  nearly  one  hundred  persons  in  all  who 
are  nttached  to  the  patent  office. 

The  patent  office,  from  being  a  mere  clerkship  in 
the  state  department,  became  almost  a  department 
of  itself.  It  was.  after  its  reorganization  in  1835, 
attached  as  a  bureau  to  the  stnte  department,  and 
afterwards  to  that  of  the  interior;  but  still  it  uccd- 
picil  a  stMtion  of  little  more  thnn  nominal  depend- 
ence upon  either.  The  commissioDor  had  the  sole 
appointment  of  many  of  his  subordinates,  and  the 
remaipdcr  were  appointed  by  him  subject  to  the 
approval  of  the  secretary.  All  the  funds  of  the 
office  were  placed  under  his  exclusive  controL 
His  decisions  in  relation  to  the  grantinfr,  re- issue, 
or  extension  of  patents  were  not  subject  to  the 
review  of  the  secretary.  He  made  his  report  not 
through  the  head  of  the  department,  but  directly 
to  congress.  The  agriculturul  division  of  the  office 
was  constituted  a  species  of  subordinate  bureau, 
and  the  ^propt  iations  and  management  were  plaeed 
by  law  under  his  entire  control. 

The  patent  o£Sce  is  an  office  of  record,  in 
which  assignments  of  patents  are  recordable, 
and  the  record  is  notice  to  all  the  world  of 
the  facts  to  be  found  on  record.  Under  sec- 
tion four  of  the  act  of  1793,  an  assignment 
was  not  valid  unless  recorded  in  the  office  of 
the  secretary  of  state,  4  Blackf.  Ind.  183 ;  and 
this  was  held  in  the  case  of  a  suit  up<n  a  note 
given  to  an  assignee  whose  assignment  was 
not  recorded,  where  the  note  was  ruled  void  as 
being  without  consideration.  In  other  cases, 
however,  it  was  held  that  the  assignee's  rights 
were  capable  of  being  completed  by  record  «ng, 
though  until  that  took  place  the  assignee  was 
not  substituted  to  the  rights  of  the  assignor 
1  Stor,  C.  C.  296.  The  better  opinion  seems  to 
be  that,  under  section  eleven  <»f  the  act  of 
1836,  recording  is  not  necessary  for  ccm]dcting 
the  assignment  as  between  the  parties  to  the 
conveyance,  that  the  provisions  of  the  act 
are  direct(»rj  merely,  and  that  the  effect  of 
the  record  is  merely  to  give  notice  to  bind 
subsequent  purchasers.  Thus,  it  was  said  bj 
Judge  Story  that  "  the  provision  of  the  stii- 
tute  is  merely  directory,  and,  except  as  to  inter- 
mediate bond  fde  purchasers  without  notice, 
any  subsequent  recording  of  the  assignment 
will  be  suffioient  to  pass  the  title  to  the  as- 
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M^ee."  2  Stor.  C.  C.  542,  G15,  618.  And 
it  has  also  been  held  that  the  record  maj  be 
made  even  after  suit  brought;  and  it  is  said 
to  be  like  the  case  of  a  deed  required  to  be 
registered.  2  Stor.  G18.  Other  cases  hold 
more  strongly  that  recording  is  not  necessary, 
but  that  the  title  passes  a^  between  the  par- 
ties by  the  assignment,  though  subsequent 
bond  fide  porchasers  without  notice  are  not 
bound  without  record.  2  N.  II.  G3 ;  3  Mc- 
Lean, C.  C.  429 ;  4  id.  627  ;  18  Conn.  388 ;  2 
Am.  Law  Jour.  319.  Three  cases  only  are 
said  to  be  provided  for  by  statute :  ^firtt,  an 
assignment  (if  the  whole  patent ;  second,  an 
assignment  of  an  undivided  part  thereof;  and, 
third,  a  grant  or  conveyance  of  an  exclusive 
right  umier  the  patent  within  a  specified  part 
or  portion  of  the  United  States.  2  Stor.  C  C. 
542;  2  Blatchf.  C.  C.  148;  9  Vt.  177.  A 
question  may  arise  whether  the  act  of  18G0, 
in  prescribing  a  tariff  of  fees  for  recording 
other  papers,  as  agreements,  etc.,  has  not 
recoirnizcd  the  usa^^e  of  the  office  in  re- 
cording them  as  witliin  the  meaning  of  the 
acts  ot  congress,  and  rendered  them  record- 
able. 

PATBNT  OFFICB,  EXAMINERS  IN. 
Upon  the  reorganization  of  the  patent  office, 
in  1836,  under  the  act  of  July  4  of  that 
year,  a  new  and  important  principle  was  in- 
troduced. Prior  to  tnat  dat-e,  any  one  was  at 
liberty  to  take  out  his  patent  for  almost  any 
contrivance,  if  he  was  willing  to  pay  the 
fees.  At  least,  this  was  the  practical  opera- 
tion of  the  system;  for  although  a  patent 
was  not  granted  until  it  was  allowed  by  cer- 
tain beads  of  departments,  still,  as  the  exami- 
nation in  such  cases  went  no  further  than 
merely  to  ascertain  whether  the  contrivance 
was  of  sufficient  importance  to  be  worthy  of 
a  patent,  without  any  inquiry  as  to  who  was 
tlie  first  inventor  thereof,  the  allowance  of 
the  patent  was  rather  4i  matter  of  course  in 
almost  every  case.  The  applicant,  at  his 
own  peril,  decided  for  himself  whether  the 
subject-matter  of  the  patent  was  new.  If  it 
was  not  so,  the  patent  would  be  of  no  value, 
as  it  could  never  be  enforced.  The  question 
of  novelty  could  be  raii^ed  whenever  an  action 
for  infringement  was  brought ;  or  a  proceed- 
ing might  be  directly  instituted  to  test  the 
validity  of  the  patent,  and  to  annul  it  if  the 
patentee  was  found  not  to  be  the  original 
and  first  inventor.  The  law  in  these  re- 
spects was  like  that  of  England  and  most 
other  European  countries. 

But  the  act  of  183G  provided  for  a  tho- 
n»u^h  examination  of  every  application,  with 
a  view  of  ascertaining  whether  the  contri- 
vance thus  shown  was  novel  as  well  as  use- 
ful: so  that  no  patent  should  issue  which 
would  not  be  sustained  by  the  courts.  In 
theory,  this  was  to  be  done  by  the  commis- 
iioucr  of  patents ;  but  the  amount  of  busi- 
ness on  his  hands  was  such,  even  then,  as  to 
render  it  impossible  for  him  to  perform  all 
that  labor  in  person ;  and  provision  was  ac- 
cordingly maae  by  law  for  an  examining 
elerk  to  assist  him  in  these  examinations. 


At  present,  so  greatly  has  the  amount  of  this 
labor  become  augmented  that  nearly  thirty 
of  these  assistants  are  kept  constantly  and 
industriously  employed,  all  of  whom  are 
known  as  examiners  in  the  patent  office. 

Ihe  duty  of  these  examiners  is  to  detei^ 
mine  whether  the  subject-matter  of  the  re- 
spective patents  which  are  applied  for  had 
been  invented  or  discovered  by  any  other 
person  in  this  country,  or  had  been  patented 
or  described  in  any  printed  publication  in 
this  or  any  foreign  country,  prior  to  the  al- 
leged invention  thereof  by  the  applicant  If 
not,  and  the  invention  is  deemed  useful 
within  the  meaning  of  the  patent  law,  a 
patent  is  allowed,  unless  it  clearly  appears 
that  the  invention  has  been  abandoned  to  the 
public.  If  the  invention  has  been  in  public  use 
more  than  two  years  with  the  consent  and 
allowance  of  the  inventor,  that  single  circum- 
stance amounts  to  a  statutory  abandonment 
of  the  invention  ;  although  it  may  be  aban- 
doned in  various  other  methods.  But,  unless 
the  fact  of  abandonment  is  very  clear,  the 
office  does  not  assume  to  decide  against  the 
applicant,  but  leaves  the  matter  to  a  court 
and  jury.     See  Patbnts,  and  Patent  Office. 

PATENT  ROLLS.  Registers  in  which 
are  recorded  all  letters  patent  granted  since 
15 IG.  2  Sharswood,  Blackst.  Conim.  340; 
App.  to  First  Hep.  of  Select  Commit:  on  Pub. 
Rec.  pp.  53,  84. 

PATENT  WRIT.  A  writ  not  closed  or 
sealed  up.  Jacob,  Law  Diet ;  Coke,  Litt. 
289 ;  2  id.  39 ;  7  Coke,  20. 

PATENTEE.  He  to  whom  a  patent  has 
been  granted.  The  term  is  usually  applied 
to  one  who  has  obtained  letters  patent  for  a 
new  invention. 

PATER  (Lat.).  Father.  The  Latin  term 
is  considerably  used  in  genealogical  tables. 

PATER-FAMILLA.8  (Lat.).  In  Civil 
Law.  One  who  was  siii  juris,  and  not  sub- 
ject to  the  paternal  power. 

2.  In  order  to  give  a  correct  idea  of  what  wai 
understood  in  the  Iloinan  law  by  this  term,  it  ii 
proper  to  refer  briefly  to  the  artificial  organization 
of  the  Roman  family, — the  greatest  mural  pheno- 
menon in  the  hii*tory  of  the  human  race.  The 
comprehensive  term  familin  embrMced  b«>tl)  pers'oni 
and  property:  money,  lands,  houses,  slaves,  chil- 
dren, all  constituted  part  of  this  srtifiiial  family, 
this  juri'lical  entity,  thii«  legal  patrimony,  the  title 
to  which  WAS  exclnsively  vested  in  the  chief  or 
f>afer-/Vfmi7m«,  who  alone  wns  enpax  domxnii,  and 
who  belonged  to  himself,  tuijnri: 

The  word  jMter-familiafi  is  by  no  meons  equiva- 
lent to  the  modern  expression  father  of  a  fiimily, 
but  moans  proprietor  in  the  strongest  sense  of  thai 
term;  it  is  he  gut  in  diunn  dominiHnt  habet,  in  whom 
were  centred  all  property,  all  power,  all  authority : 
he  was,  in  a  word,  the  lord  and  master,  whoso  an- 
thority  was  unlimited.  No  one  but  he  who  was  «tft 
jurUf  who  was  pnier'fnmUiaM,  was  capable  of  ex- 
ercising any  right  of  property,  or  wielding  any 
superiority  or  power  over  any  thing;  for  n()thing> 
could  belong  to  him  who  was  himself  alieni  Jnria. 
Uenoe  the  children  of  the  filii-famUint,  as  well 
as  those  of  slaves,  belonged  to  the  pnier-fantilia^. 
In  the  snme  manner,  every  thing  that  was  ncquired 
by  the  ioni  or  slaves  formed  a  part  of  the/antiVia, 


PATERFAMILIAS 


308 


PATERNITY 


and,  ooDsequentlj,  beloof^ed  to  iU  chief.  This  ab- 
solute property  and  power  uf  the  pttUr-famHUf  only 
oenscd  with  his  life,  unless  he  voluntarily  parted 
with  theoi  by  a  sale;  for  the  alienation  by  sale  is  in- 
variably the  symbol  resorted  to  for  the  purpose  of 
dissolving  the  stern  dominion  of  the  pater-famUtat 
over  those  belonging  to  the  fauiilia.  Thus,  both 
emancipation  and  adoption  are  the  results  of  ima- 

Sinary  sales, — per  imayinariaa  vtuditiont;  As  the 
augbter  remained  in  ihe  family  of  her  father, 
grandfather,  or  great-grandfather,  us  the  case  might 
be,  notwithstanding  her  marriage,  it  followed  as  a 
necessary  consequence  that  the  child  never  belonged 
to  the  same  family  as  its  mother:  there  is  no  civil 
relationship  between  them ;  they  are  natural  leia- 
tions,— eojjrna/i, — but  they  are  not  legally  related  to 
each  other, — agnnti ;  and  therefore  the  child  never 
inherits  from  its  mother,  nur  the  mother  from  her 
child.  There  was,  however,  a  means  by  which  the 
wife  might  dbter  into  the  family  and  subject  her- 
self to  the  power  of  her  huitband,  in  manu  man'ti, 
and  thereby  establish  a  legal  relationship  between 
herself  and  her  husband.  This  maritnl  power  of 
the  husband  over  the  wife  wax  generally  acquired 
either  eoemptiontf  by  the  purchase  of  the  wife  by 
the  husband  from  the  pater-familiatf  or  n«m,  by 
the  prescription  based  on  the  possession  of  one 
year, — the  same  by  which  the  title  to  movable  pro- 
perty was  acquired  according  to  the  principles 
governing  the  wtuenpio  (ii«u  enpertf  to  obtain  by 
use).  Another  mode  of  obtaining  the  same  end 
was  the  eon/arrentio,  a  sacred  ceremony  performed 
by  the  breaking  and  eating  of  a  small  cake, /ar- 
reunif  by  the  married  couple.  It  was  supposed 
that  by  an  observance  of  this  ceremony  the  mari- 
tal power  was  produced  by  the  intervention  of  the 
gods.  This  soUmn  mode  of  celebrating  marriages 
was  peculiar  to  the  patrician  families.  By  means 
of  these  fictions  and  ceremonies  the  wife  became 
in  the  eye  of  the  law  the  daughter  of  her  husband, 
and  the  sister  of  the  children  to  whom  she  gave 
birth,  who  would  otherwise  have  been  strangers 
to  her.  Well  might  Gaius  say,  Fere  nnUi  alii  tunt 
hontinet  qui  talent  in  liberoe  habeant  poteetatenif  qtta- 
lem  no»  kabemwi. 

3.  There  is  some  similarity  between  the  affnatio, 
or  civil  relationship,  of  the  Romans,  and  the  trans- 
mission of  the  name  of  the  father,  under  the  modern 
law,  to  all  his  descendants  in  the  male  line.  The 
Roman  law  says  of  the  children,  patrie^  tton  matri»f 
familiam  tequuntnr;  we  8:iy,pa(rf«,  twn  malritf  nomen 
eequnntur.  All  the  members  of  the  family  who, 
with  us,  bear  the  same  name,  were  under  that 
law  agnafeit,  or  constituted  the  aynatiof  or  civil 
family.  Tho^e  children  only  belonged  to  the 
family,  and  were  subject  to  the  paternal  power,  who 
had  been  conceived  in  ji'n«(/«  utipttfg,  or  been  adopted. 
NnptiXf  or  matrinmuiitm,  was  a  marriage  celebrated 
in  conformity  with  the  peculiar  rules  of  the  civil 
law.  There  existed  a  second  kind  of  marriage, 
called  coNcif6iftrffN«,-«a  valid  union  and  a  real  mar- 
riage,— which  has  been  often  improperly  confounded, 
even  by  high  authority,  with  concubinage.  This 
oonfnsiun  of  ideas  is  attributable  to  a  superficial 
esamination  of  the  subject;  for  the  illicit  inter- 
course between  a  man  and  a  woman  which  we  call 
concubinage  was  stigmatised  by  the  opprobrious 
term  etuprum  by  the  Romans,  and  is  spoken  of 
in  the  strongest  terms  of  reprobation.  The  eoncu- 
binatu»ytvi9  the  natural  marriage,  and  the  only  one 
which  those  who  did  not  enjoy  the  jue  ronnubii 
were  permitted  to  contract.  The  Roman  law  re- 
eognixed  two  species  of  marriage,  the  one  civil, 
and  (he  other  natural,  in  the  same  manner  as  there 
were  two  kinds  of  relationship,  the  agnatio  and 
eognatio.  The  Ju«/c  nnptim  or  jiietum  matrimoniumf 
or  civil  marriage,  could  only  be  contracted  by  Ro- 
man citizens  and  by  those  to  whom  the^'r*  eoaiiu6t» 
bad  been  conceded:  this  kind  of  marriage  alone 


produced  the  paternal  power,  the  right  of  inherit- 
ance, etc. 

4.  But  the  rapid  rise  and  extraordinary  greatness 
of  the  city  attracted  immense  crowds  of  stran- 
gers, who,  not  possessing  the  ju*  connubiif  could 
form  no  other  union  than  that  of  the  coneubinatuM, 
which,  though  authorised  by  law,  did  not  give  ris* 
to  tbo^e  legal  effects  which  flowed  from  the  jvetm 
Huptite,  tliy  adoption,  the  person  adopted  was 
transferred  from  one  family  to  another ;  he  passed 
from  the  paternal  power  of  one  pater-favtiha*  to 
that  of  another:  consequently,  no  one  who  was 
»N»  JifiiAConld  be  adopted  in  the  strict  sense  of  that 
word.  But  there  was  another  species  of  adoption^ 
called  adrogatitif  by  which. a  per:)on  eui  jurie  en- 
tered into  another  family,  and  subjected  himself  to 
the  paternal  power  of  its  chief.  The  effect  of  the 
adrogation  was  not  confined  to  the  person  adro- 
gated  alone,  but  extended  over  his  family  and  pro- 
perty.    1  Marcad6,  75  et  eeq. 

This  extraordinary  organization  of  the  Roman 
family,  and  the  unlimited  powers  and  authority 
vested  in  the  poter-fatuiliati,  continued  until  the 
reign  of  Justinian,  who,  by  his  118th  Novel,  en- 
acted on  the  9th  of  August,  544,  abolished  the  dis- 
tinction between  the  agnntio  and  cognatiOf  and 
established  the  order  of  inheritance  which,  with 
some  modifications,  continues  to  exist  at  the  pre- 
sent day  in  all  countries  whose  jurisprndence  is 
based  on  the  civil  law.     See  Patria  Potestas. 

PATERNA  PATERNIS  (Lat.  thefar 
ther's  to  the  father's).  In  French  Law. 
An  expression  used  to  signify  that,  in  a  suo- 
cession,  the  property  coming  from  the  father 
of  the  deceased  descendb  to  his  paternal  re- 
lations. 

PATERNAL.  That  which  belongs  to 
the  father  or  comes  from  him :  lis,  paternal 
power,  patemnl  relation,  paternal  estate,  par 
ternal  line.     See  Line. 

PATERNAL  PO'WER.    The  authoritT 
lawfully  exercised  by  parents  over  their  chil 
dren.     See  Father. 

PATERNAL  PROPERT7.  That  which 
descends  or  comes  from  the  father  and  other 
ascendants  or  collaterals  of  the  paternal 
stock.    Domat,  Liy.  Pr61.  tit.  3,  s.  2,  n.  11. 

PATERNITY.  The  state  or  condition 
of  a  father. 

3.  The  husband  is  primd  facit  presumed 
to  be  the  father  of  his  wife's  children  bom 
during  coverture  or  within  a  competent  time 
afterwards :  pater  is  est  quern  nuptice  demon' 
strani.  7  Mart.  La.  n.  s.  553.  So  if  the 
child  is  en  venire  sa  mire  at  time  of  marriage. 
Coke.  Litt.  123 ;  8  East,  192.  In  civil  law 
the  presumption  holds  in  case  of  a  child  born 
before  marriage  as  well  as  after.  1  Shars- 
wood,  Blackst.  Gomm.  44G,  454 ;  Fleta,  lib. 
1,  c.  6.  In  cases  of  marriage  of  a  widow 
within  ten  months  after  decease  of  husband, 
the  paternity  is  to  be  decided  hy  circum- 
stances. Hargrave,  note  to  Coke,  Litt.  {  188, 
n.  190.  Marriage  within  ten  months  afler 
decease  of  husband  was  forbidden  by  Roman, 
Danish,  and  Saxon  law,  and  English  law 
before  the  Conquest.  1  Beck,  Med.  Jur.  481  ; 
Brooke,  Abr.  Bastardy,  pi.  18;  Palm.  10 ;  I 
Sharswood,  Blackst.  Comm.  456. 

8.  The  presumption  of  paternity  may 
always  be  rebutted  oy  showing  circumstances 
which  render  it  impossible  that  the  husband 
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can  be  the  father.  6  Binn.  Penn.  283 ;  1 
P.  A.  Browne,  Penn.  Appx.  xlvii. ;  Hard. 
Ky.  479;  SEawt,  193;  Strange,  51,  940 ;  4 
Term,  356 ;  2  M jlne  &  K.  349 ;  3  Paige,  Ch. 
N.  Y.  139;  1  Sim.  &  S.  Ch.  150 ;  Turn.  &  R. 
Ch.  138 ;  1  Bouvier,  Inst.  n.  302  ei  seq. 

The  declarations  of  one  or  both  of  the 
spouses,  however,  cannot  affect  the  condition 
of  a  child  born  during  the  marriage.  7 
Mart  La.  n.  s.  553 ;  3  Paiffe,  Ch.  N.  Y.  139. 
See  Bastard  ;  Bastardy  ;  Legitimacy  ;  Ma- 
ternity ;  Pregnancy. 

PATHOLOQ7.  In  Medical  Juriapm- 
dence.  The  science  or  doctrine  of  diseases. 
In  cases  of  homicides,  abortions,  and  the 
like,  it  is  of  great  consequence  to  the  legal 
practitioner  to  be  acquainted  in  some  degree 
with  pathology.    2  Chitty,  Pract  42,  n. 

PATRLA  (Lat.).  The  country ;  the  men 
of  the  neighborhood  competent  to  serve  on  a 
jury;  a  jury.  This  word  is  nearly  synony- 
mous with  paU^  which  see. 

PATRIA  POTESTAS  (Lat.).  In  Civil 
Law.  The  paternal  power;  the  authority 
which  the  law  vests  in  the  father  over  the  per- 
sons and  property  of  his  legitimate  children. 

8.  One  of  the  effecta  of  marriage  is  the  paternal 
authority  over  the  children  born  in  wedlock.  In 
the  early  period  of  the  Roman  history)  the  paternal 
authority  waa  unlimited :  thf)  father  had  the  absolute 
control  over  his  children,  and  might  even,  aa  the 
domestic  magistrate  of  his  family,  condemn  them 
to  death.  They  could  acquire  nothing  except  for 
the  benefit  of  the  pnter-famiUat  (which  see) ;  and 
they  were  even  liable  to  be  sold  and  reduced  to 
elavery  by  the  author  of  their  existence.  But  in 
the  progress  of  eivilization  ihia  stem  rule  was  gra- 
dually relaxed;  the  voice  of  nature  and  humanity 
Was  listened  to  on  behalf  of  the  oppressed  children 
of  a  cruel  and  heartless  father.  A  passage  in  the 
S7th  book,  t.  12,  |  5,  of  the  Pandects  informs  us 
that,  in  the  year  870  of  Rome,  the  emperor  Trajan 
compelled  a  father  to  release  his  son  from  the  pa- 
ternal authority,  on  account  of  cruel  treatment. 
The  same  emperor  sentenced  a  father  to  transport- 
ation because  he  had  killed  his  son  in  a  hunting- 
party,  although  the  son  had  been  guilty  of  adultery 
with  his  stepmother;  for,  nays  Marcianus,  who 
reports  the  case,  pntria  jtotfalan  in  pietatt  debetf 
ROM  m  atroeitate,  eouaiiitere.  U!  plan  us  says  that  a 
father  is  not  permitted  to  kill  his  son  without  a 
judgment  from  the  prefect  or  the  president  of  the 
province.  In  the  year  981  of  Rome,  the  emperor 
Alexander  Severus  addressied  a  constitution  to  a 
father,  which  is  found  in  the  8th  book,  t.  47, 
Z  .3,  of  the  Justinian  Code,  in  which  he  says, 
"Your  paternnl  authority  authorizes  you  to 
chastise  your  son;  and,  if  he  per:>i8ts  in  his  mis- 
eondaot,  you  may  bring  him  before  the  president 
of  the  province,  who  will  sentence  him  to  such 
punishment  as  you  may  desire."  In  the  same 
Dook  and  title  of  the  Code  we  find  a  constitution 
of  the  emperor  Constantino,  dated  in  the  year  of 
Rome  1065,  which  inflicts  the  punishment  de- 
nounced against  parricide  on  the  father  who  shall 
be  convicted  of  having  killed  his  son.  The  power 
of  selling  the  child,  which  at  first  was  unlimited, 
was  also  mneh  restricted,  and  finally  altogether 
abolished,  by  subsequent  legislation,  especially 
during  the  empire.  Paulus,  who  wrote  aoout  the 
middle  of  the  tenth  century  of  Rome,  informs  us 
that  the  father  3uuld  only  sell  his  child  in  cape  of 
extreme  poverty :  contemplalioue  extremm  neeettiia- 
fas  aiiT  alimenturum  gratia.    In    1039   of  Rome, 


Diocletian  and  Maximian  declare  in  a  rescript  that 
it  is  beyond  doubt  {maui/ettittimi  juris)  that  a 
father  can  neither  sell  nor  pledge  nor  donate  bis 
children.  Constantino,  in  1059,  permitted  the  sale 
by  the  father  of  his  child,  at  its  birth  and  when 
forced  to  do  so  by  abject  poverty:  propter  nimiam 
pauptrtatem  egettatenique  n'e/iM  /  and  the  same  law 
is  re-enacted  in  the  Code  of  Justinian.  C.  4.  43,  t. 
2,3. 

3«  The  father,  being  bound  to  indemnify  the 
party  who  had  been  injured  by  the  offences  of  his 
child,  could  release  himself  from  this  responsibility 
by  an  abandonment  of  the  offender,  in  the  same 
manner  as  the  master  could  abandon  his  slave  for 
a  similar  purpose, — noxali  eau9a  maneipare.  This 
power  of  abandonment  continued  to  exist,  with  re- 
gard to  male  children,  up  to  the  time  of  Gains,  in 
the  year  925  of  Rome.  But  by  the  Institutes  of 
Justinian  it  is  forbidden.     Inst.  4.  8.  7. 

With  regard  to  the  rights  of  the  father  to  the 
property  the  child  might  acquire,  it  waa  originally 
as  extensive  and  absolute  as  if  it  hfid  been  acquired 
by  a  slave:  the  child  could  possestt  nothing  nor 
acquire  any  thing  that  did  not  belong  to  the  father. 
It  is  true,  the  child  might  possers  &peewtinm;  but 
of  this  he  had  only  a  precarious  enjoyment,  subject 
to  the  will  and  pleaaure  of  the  father.  Under  the 
first  emperors  a  distinction  was  made  in  favor  of 
the  son  as  to  such  property  as  had  been  acquired 
by  him  in  the  army,  which  was  called  cuatreuM 
peculiutUf  to  which  the  son  acquired  a  title  in  him- 
self. Constantino  extended  this  rule  by  applying  it 
to  such  property  as  the  child  had  acquired  by  ser- 
vices in  offices  held  in  the  state  or  by  following  a 
liberal  profession:  this  was  denominated  quati^ 
e«7«treii««  pefuiium.  He  also  created  the  peeulivm 
advtutitium,  which  was  composed  of  all  property 
inherited  by  the  son  from  his  mother,  whether  by 
will  or  ab  iHtestat ;  but  the  father  had  the  usu- 
fruct of  this  pteulium.  Arcadius  and  Honorius  ex- 
tended it  to  every  thing  the  son  acquired  by  suc- 
cession or  donations  from  his  grandfather  or  mo- 
ther or  other  ascendanti  in  the  maternal  line. 
Iheodusius  and  Yalentinian  embraced  in  it  what- 
ever was  given  by  one  of  the  spouses  to  the  other; 
and  Justinian  included  in  it  every  thing  acquired 
by  the  son,  except  such  as  was  produced  by  pro- 
perty belonging  to  the  father  himself.  It  is  thus 
seen  that,  by  the  legii»lation  of  Justinian  and  his 
predecessors,  the  pa  tern  h1  power  with  regard  to 
property  waa  almost  entirely  destroyed. 

The  jtater-familia*  hud  not  only  under  his  pa- 
ternal power  his  own  children,  but  also  the  chil- 
dren of  his  eons  and  grandsons, — in  fact,  all  hit 
descendants  in  the  male  line ;  and  this  authority 
continued  in  full  force  and  vigor  no  matter  what 
might  be  the  age  of  those  subject  to  it.  The 
highest  offices  in  the  go\'ernmcnt  did  not  release 
the  incumbent  from  the  paternal  uuthority.  The 
victorious  general  or  consul  to  whom  the  honors 
of  a  triumph  were  decreed  by  the  ^enate  was  sub- 
ject to  the  paternal  power  in  the  same  manner  and 
to  the  same  extent  as  the  humblest  citizen.  It  it 
to  be  oheerved,  however,  that  the  domestic  subjec- 
tion did  not  interfere  with  the  capacity  of  exer- 
cising the  highest  public  functions  in  the  state. 
The  ( hildren  of  the  daughter  were  not  subject  to 
the  paternal  authority  of  her  father:  they  entered 
into  the  family  of  her  husband.  Women  could 
never  exercise  the  paternal  power.  And  even 
when  a  woman  was  herself  eui  jHiii,  she  could  not 
exercise  the  paternal  power.  It  is  for  this  reason, 
Ulpinn  observes,  that  the  family  of  which  a  woman^ 
9uijuri8f  was  the  head,  tuater-famiiintf  commenced 
and  ended  with  her:  mnUer  autem  famitim  •urn  «l 
capttt  tt  Jiuit  eat.     1  Ortolan,  191  et  tteq, 

4.  The  modern  civil  law  has  hardly  preserved 
any  features  of  the  old  Roman  jurisprudence  con- 
cerning the  paternal  power.     ArtiUe  233  of  tbo 
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Louisiana  Code  provides,  it  is  trooi  tbat  a  ehild, 
whatever  be  its  age,  owes  honor  aud  respect  to  its 
father  and  mother ;  and  the  next  article  adds  that 
the  child  remains  under  the  authority  of  the  father 
and  mother  until   his  majority  or  emancipatinn, 
and  that  in  case  of  a  difference  of  opinion  between 
the  parents  the  authority  of  the  father  shall  pre- 
rail.     In  the  saoceeding  article  obedience  is  en- 
joined on  the  ehild  to  the  orders  of  the  parents  as 
long  as  he  remains  subject  to  the  paternal  author- 
ity.    But  article  236  renders  the  foregoing  rules  in 
a  great  measure  nugatory,  by  declaring  that  ''a 
ohild  under  the  age  of  puberty  cannot  quit  the  pa- 
ternal house  without  the  permission  of  his  father 
and  mother,  who  have  a  right  to  correct  him,  pro- 
vided it  be  don3  in  a  reasonable  manner."   So  that 
the  power  of  correction  ceases  with  the  age  of  four- 
teen for  boys  and  twelve  for  girls :  nay,  at  these 
ages  the  children  may  leave  the  paternal  roof  in 
opposition  to  the  will  of  their  parents.     It  is  seen 
that,  by  the  modern  law,  the  paternal  authority  is 
vested  in  both  parents,  but  practically  it  is  gene- 
rally exercised  by  the  father  alone ;  for  wherever 
there  is  a  difference  of  opinion  his  will  prevails. 
The  great  ubjeot  to  be  attained  by  the  exercise  of  the 
paternal  power  is  the  education  of  the  children  to 
prepare  them  for  the  battle  of  life,  to  malte  them 
useful  citizens  anH  respectable  members  of  society. 
During  the  marriace,  the  parents  are  entitled  to 
the  enjoyment  of  the  property  of  their  minor  chil- 
dren, subject  to  the  obligation  of  supporting  and 
.educating  them,  and  of  payins:  the  laxes,  making 
the   necessary   repairs,   etc.     Donations    made  to 
minors   are   a^oepte*!    by   their  parents   or   other 
asccndanta.     The  father  has  under  his  control  all 
aotions  which  it  may  be  necessary  to  bring  for 
his  minor  children  during  the  marriage.     When 
the  marriage  is  dissolved  by  the  death  of  one  of 
the  spouses,  the  paternal  power  cease;*,  and  the 
tutorship  is  opened ;  but  the  surviving:  parent  is 
the  natural  tutor,  and  can  at  his  death  appoint  a 
testamentary  tutor  to  his  minor  children.    See  Pa- 
txr-Famiuas. 

PATRICIDE.  One  guiltj  of  killing  his 
father.     Sec  Parricide. 

PATRIMONIAL.  A  thing  which  comes 
from  the  father,  and,  by  extension,  fi*om  the 
mother  or  other  ancestor. 

• 

PATRIMONIUM.  In  Civil  Law.  That 
which  is  capahl^e  of  being  inherited. 

Things  capable  of  being  possessed  by  a  single 
person  exclusively  of  all  others  are,  in  the  Roman 
or  civil  law,  raid  to  be  in  patrimotiio ;  when  in- 
oapable  of  being  so  possessed,  they  are  extra  patri" 
moitiitm. 

Most  things  may  be  inherited ;  but  there  are  some 
which  are  said  to  be  extra  patHmonitihtf  or  which 
are  not  in  commerce.  These  are  such  as  are  com- 
mon, as  the  light  of  heaven,  the  air,  the  sea,  and  the 
like ;  things pii6/fV,  as  rivers,  harbors,  roads,  creeks, 

Eorts,  arms  of  the  sea,  the  sea-shore,  highways, 
ridges,  and  the  like ;  things  whieh  belong  to  eitiea 
and  municipal  eorporationn^  as  public  squares, 
•treets,  market- houses,  and  the  like.  See  1  Bouvicr, 
InsL  nn.  421-446. 

PATRIMON7.  Any  kind  of  property. 
Such  estate  as  has  descended  in  the  same 
family ;  estates  which  have  descended  or 
been  devised  in  a  direct  line  from  the  fa- 
ther, and,  by  extension,  from  the  mother  or 
#ther  ancestor. 

The  father's  duty  to  take  care  of  his  chil- 
dren. Swinburne, 'Wills,  pt.  3,  J  18,  n.  31, 
p.  235. 

PATRINUS  (Lat.).     A  godfather. 


PATRON.   In  Ecolesiastioal  Law.   lit 

who  has  tbe  disposition  and  gift  of  an  occl» 
siastical  benefice. 

In  Roman  Law.  The  former  master  of  • 
freedman.    Dig.  2.  4.  8.  1. 

PATRONAGB.  The  right  of  appointing 
to  office :  as,  the  patronage  of  the  president 
of  the  United  States,  if  abused,  may  endan- 
ger the  liberties  of  the  people. 

In  ZSoolesiastioal  Law.  The  right  of  pre- 
sentation to  a  church  or  ecclesiastical  bene- 
fice.   2  SharswMK),  Blackst.  Cumm.  21. 

FATRONITS  (Lnt.).    In  Roman  Law. 

A  modification  of  the  Latin  word  j>a/«r,  iather. 
A  denomination  applied  by  Romulus  to  the 
first  senatorr*  of  Rome,  and  which  they  alwaya 
afterwards  bore. 

Romulus  at  first  appointed  a  hundred  of  them. 
Seven  years  afterwards,  in  cons'equence  of  the  asso- 
ciation of  Tatius  to  the  Romans,  a  hundred  mora 
were  appointed,  chosen  from  the  Sabines.  Tar- 
qoinius  Prisons  increased  the  number  to  three  hun- 
dred. Those  appointed  by  Romulus  and  Tatiut 
were  called  patre*  tnajorum  yentiMm^  and  the  others 
were  called  patret  minorMm  ffentinm.  The^e  and 
their  descendants  constituted  the  nobility  of  Rome. 
Tbe  rest  of  the  people  were  called  plebeians,  every 
one  of  whom  was  obliged  to  choose  one  of  these  fa- 
thers its  his  patron.  The  relation  thus  constituted 
involved  important  consequences.  The  plebeian, 
who  was  called  r/i'en«  (a  client),  was  obliged  to  fur- 
nish the  means  of  maintenance  to  his  chosen  pa- 
tron, to  furnish  a  portion  for  his  parroii's  daugh- 
ters, to  ransom  him  and  bis  sons  if  captured  by  aa 
enemy,  and  pay  all  snms  recovered  against  him  by 
judgment  of  the  courts.  The  patron,  on  the  olhet 
hand,  was  obliged  to  watch  over  the  interests  of  hit 
client,  whether  present  or  absent,  to  protect  his 
person  and  property,  and  especially  to  defend  him 
in  all  actions  brought  agaiiiEit  him  for  any  canso. 
Neil  her  could  accuse  or  bear  testimony  against  the 
other,  or  give  contrary  votes,  etc.  The  contract 
was  of  a  sacred  nature:  the  violation  of  it  was  a 
Fort  of  treason,  and  punishnble  as  sncb.  According 
to  Cicero  (De  Kepub.  it.  tf).  this  relation  formed 
an  integral  part  of  the  go\^emmontaI  svstem,  £t 
hubnit  p/ebem  in  elientehut  pn»rtp'tm  dt-^eripfntn, 
which  he  affirms  was  eminently  useful.  Blacksttno 
traces  the  system  of  rassahigo  to  this  ancient  rela- 
tion of  patron  and  client.  It  was,  m  fact,  of  the 
same  nature  as  the  feudal  institutions  of  the  u.iiId1o 
ages,  designed  to  maintain  order  in  U  rising  state 
by  a  combination  of  the  opposing  interests  of  the 
aristocracy  and  of  the  common  people,  npon  the 
principle  of  reciproenl  bonds  for  mntunl  interests* 
Dumaxeau,  Barreau  Romain,  |  iii.  U'.tlmately, 
by  force  of  radical  changes  in  the  institutii  n,  the 
word  patronne  came  to  signify  nothing  more  thatt 
an  advocate.     Id.  ir. 

PATROON.  In  New  York.  The  lord 
of  a  manor. 

PATRUELIS  (Lat.).  In  Civil  Law.  A 
cousin-german  by  the  father's  side ;  the  si^n  or 
daught3r  of  a  father's  brother.     Di^.  .38. 10. 1. 

PATRUITS  (Lat.).  In  Civil  Law.  An 
uncle  by  the  father's  side ;  a  father's  brother. 
Dig.  38. 10. 10.  Patntus  magnus  is  a  grand- 
father's brother,  grand-uncle.  Paii^utt  major 
is  a  great-grandfather's  brother.  Patmua 
maximu3  is  a  great-grandfather's  father's  bro- 
ther. 

PAUPER  (Lat.  poor).  One  so  poor  that 
he  must  be  supported  at  the  public  expense. 
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The  statutes  of  the  several  states  make 
ample  proyisioDS  for  the  support  of  the  poor. 
It  is  not  within  the  plan  of  this  work  even  to 
give  an  abstract  of  such  extensive  legislation. 
See  IG  Viner,  Abr.  259 ;  Butts,  Poor-Laws ; 
Woodfall,  Landl.  &  T.  201. 

PAUPERIES  (Lat.).  InCivULaw.  Po- 
verty. In  a  technical  sense,  damnum  absque 
ir^furid:  t.tf.  a  damage  done  without  wrong  on 
the  part  of  the  doer:  e.g,  damage  done  by  an  ir- 
rational being,  as  an  animal.  L.  1,  {  3,  D.  3i 
mod  paup.foe.;  Vicat,  Voc.  Jur.;  Calvin  us, 
Lex. 

FAVIAGE.  A  contribution  or  tax  for 
paving  streets  or  highways. 

PAwx«.  A  pledge.  A  pledge  includes, 
in  Louisiana,  a  pawn  and  an  antichresis  ;  but 
sometimes  pawn  is  used  as  the  general  word, 
including  pledge  and  antichresis.  La.  Civ. 
Code,  art.  3101 ;  Ilennen,  Dig.  Pledge. 

PA'WNBROKER.  One  whose  business 
it  is  to  lend  money,  usually  in  small  sums, 
upon  pawn  or  pledge. 

PA'WNBE.  lie  who  receives  a  pawn  or 
pledge. 

PAwmOR.  One  who,  being  liable  to  an 
en^<;ement,  gives  to  the  person  to  whom  he 
is  liable  a  thing  to  be  held  as  a  security  for  the 

Eayment  of  his  debt  or  the  fulfilment  of  his 
ability. 

PAX  REGIS  (Lat.).  The  peace  of  the 
king.  That  peace  or  security  for  life  and  goods 
which  the  king  promises  to  all  persons  under 
bis  protection.  JBracton,  lib.  3,  c.  11;  6  Kic. 
Q.  Stat.  1,  c.  13. 

Id  anoient  times  there  were  certain  limits  which 
vere  known  by  this  name.  The  pax  regit,  or 
rerf;e  of  the  court,  as  it  was  afterwards  called,  ex- 
tended from  the  palace-<rate  to  the  distance  of  three 
Biles,  three  furlongs,  three  acres,  nine  feet,  nine 
palms,  and  nine  barlejoorns,  Crabb,  C.  L.  41 ;  or 
from  the  fuur  sides  of  the  king's  residence,  four 
miles,  three  furlongs,  nine  acres  in  breadth,  nine 
feet,  nine  barleycorns,  eto.  LL.  Bdw.  Conf.  c.  12, 
at  LL.  Uen.  I. 


The  person  in  whose  favor  a 
bill  of  exchange  is  made  payable.    See  Bills 

OF  EXCHAKGK. 

PAYMENT.     The  fulfilment  of  a  pro- 
mise, or  the  performance  of  an  agreement 
The  discharge  in  money  of  a  sum  due. 

2.  The  word  payment  is  not  a  technical  term  :  it 
has  been  imported  into  law  proceedings  from  the 
exchange,  and  not  from  law  treatises.  When  pay- 
ment is  pleaded  as  a  defence,  the  defendant  must 
prove  the  payment  of  money,  or  something  accepted 
in  itB  Ptead,  made  to  the  plaintiff  or  to  some  person 
anthorized  in  his  behalf  to  receive  it.  2  Greenloaf, 
Bv.  509. 

Payment,  in  its  most  general  acceptation,  is  the 
aeeomplifthment  of  every  obligation,  whether  it  con- 
lidts  in  giving  or  in  doing:  Solutio  t«t  prsutatio 
tju9  quod  tu  oblitjntione  eat. 

It  follows,  therefore,  that  every  act  which,  while 
ft  extinguiflbee  the  obligation,  has  also  for  its  object 
the  release  of  the  debttir  and  his  exemption  from 
liability,  is  not  payment.  Payment  is  doing  pre- 
cisely what  the  payer  has  agreed  to  do.  Solvere 
tUeitur  cum  quifec.it  quod  farere  promiait. 

Uowevor,  practically,  the  name  of  payment  is 
•ftflB  given  to  methods  of  release  which  are  not 


accompanied  by  the  performance  of  the  thing  pro* 
misod.  Reatrinximua  eolutiouea  ad  eompeHttatiottetHf 
ad  novatiouemf  ad  deUyationemf  et  ad  iHMemtiouem. 

3«  In  a  more  restricted  sense,  payment  is  the 
discharge  in  money  of  a  sum  due.  ^utnemtio  e»t 
ufimmartK  tfUutio,  5  Mased,  Droit  oummeroiel,  229. 
That  a  payment  may  extinguish  a  debt,  it  must  be 
made  by  a  person  who  has  a  right  to  make  it,, 
to  a  person  who  is  entitled  to  receive  it,  in  some- 
thing proper  to  be  received  both  as  to  kind  and 
quality,  and  at  the  appointed  place  an|i  time. 

In  the  civil  law,  it  is  said,  where  payment  ia 
something  to  be  done,  it  must  be  done  by  the 
debtor  himself.  If  I  hire  a  skilful  mechanic  to 
build  a  steam-engine  for  me.  he  cannot  against  my 
will  substitute  in  his  stead  another  workman. 
Where  it  is  something  to  be  given,  the  general  rule 
is  that  it  can  be  paid  by  any  one,  whether  a  co- 
obligor,  or  aurety,  or  even  a  third  pc^rson  who  hos  no 
interest :  except  that  in  this  last  case  subrogation 
will  prevent  the  extinction  of  the  debt  as  to  the 
debtor,  unless  the  payer  at  the  time  of  payment 
act  in  the  name  of  the  debtor,  or  in  his  own  nama 
to  release  the  debtor.    See  Subrogation. 

What  constitutes  payment. 

4*  According  to  Comyns,  payment  by  mer- 
chants must  be  made  in  money  or  by  bilL 
Comjjns,  Dig.  Merchant  (F). 

It  is  now  the  law  for  all  classes  of  citizens 
that  payment  must  be  made  by  money,  unless 
the  obligation  is,  by. the  terms  of  the  instru- 
ment creating  it,  to  be  discharged  by  other 
means.  In  the  United  States,  cttngress  has, 
by  the  constitution,  power  to  decide  what 
shall  be  •  legal  tender ;  that  is,  in  what  form 
the  creditor  may  demand  his  payment  or  must 
receive  it  if  offered  ;  and  congress  has  deter- 
mined this  by  statutes.  The  same  power  is 
exercised  by  the  governments  of  all  civilized 
countries.  Payment  in  the  United  States 
must  be  made  in  coined  money  (or  treasury 
notes  made  legal  tender),  if  the  creditor  insists 
upon  having  it,  3  Ilalst.  N.  J.  172 ;  4  N.  II. 
2% ;  4  Dev.  &  B.  Xo.  C.  435 ;  and  copper  cents 
are  not  legal  tender  under  the  United  States 
constitution.    2  Nott  &  M'C.  So.  C.  519. 

In  England,  Bank-()f-£ng1and  notes  are 
legal  tender.  See  Legal  Tender.  But  the 
creditor  may  waive  this  right,  and  any  thing 
which  he  has  accepted  as  satisfaction  for  the 
debt  will  be  considered  as  payment. 

5*  Upon  a  plea  of  payment,  the  defendant 
may  prove  a  discharge  in  bank-notes,  nego- 
tiable notes  of  individuals,  or  a  debt  already 
due  from  the  payee,  delivered  and  accepted 
or  discounted  as  payment.  Phillipps,  Ev. 
Cowen  &  II.  ed.  n.  387.  Bank-notes,  in  con- 
formity to  usage  and  common  understanding, 
are  regarded  as  cash,  1  Burr.  452;  3  id, 
1516 ;  9  Johns.  N.  Y.  120;  6  Md.  37  ;  unless 
objected  to.  1  Mete.  Mass.  366 ;  8  Ohio,  169 ; 
10  Me.  475;  2  Crompt.  &  J.  Exch.  16,  n.;  5 
Yerg.  Tenn.  199 ;  4  Esp.  267 ;  3  Humphr. 
Tenn.  102;  6  Ala.  n.  8.  226.  Treasury  notes 
are  not  cash.  3  Conn.  534.  Giving  a  check  is 
not  considered  as  payment;  but  the  holder 
may  treat  it  as  a  nullity  if  he  derives  no 
benefit  from  it,  provided  he  has  not  been 
guilty  of  negligence  so  as  to  cause  injury  to 
the  drawer.  2  Parsons.  Contr.  136;  2  (Jampb 
515 ;  8  Term,  451 ;  2  Bos.  &  P.  518 ;  4  Ad« 
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k  E.  952 ;  4  Johns.  N.  Y.  296 ;  1  Uall,  N. 
Y.  66 ;  30  N.  II.  256.    But  see  14  IIow.  240. 

6.  Payment  in  forged  bills  is  eeneraliy  a 
nullity,  lx)th  in  England  and  this  country. 
10  Wheat.  333 ;  2  Johns.  N.  Y.  455 ;  6  Hill, 
N.  Y.  340 ;  7  Leigh.  Va.  617  ;  3  Hawks,  No. 
C.  568 ;  2  Harr.  &  J.  Md.  368 ;  4  Gill  &  J. 
Md.  463;  4  111.  392;  11  id.  137;  3  Penn. 
^St.  330  ;  5  Conn.  71.  So  also  of  counterfeit 
coin ;  but  an  agreement  to  sell  goods  and 
accept  specific  money  is  good,  and  payment 
in  tnese  coins  is  valid  even  though  tney  be 
counterfeit.  1  Term,  225;  14  Serg.  &  R. 
Penn.  51.  And  the  forged  notes  must  be  re- 
turned in  a  reasonable  time,  to  throw  the 
loss  upon  the  debtor.  7  Lei^h.  Va.  617;  11 
111.  13/ .  Payment  to  a  bank  in  its  own  notes 
which  are  received  and  afterwards  discovered 
to  be  forged  is  a  good  payment.  1  Parsons, 
Contr.  220.  A  forged  check  received  as  cash 
and  passed  to  the  credit  of  the  customer  is 
good  payment.  4  Dall.  Penn.  234 :  s.  c,  1 
Binn.  Penn.  27;  10  Vt.  141.  Payment  in 
bills  of  an  insolvent  bank,  where  both  parties 
were  innocent,  has  been  held  no  payment. 
7  Term,  64;  13  Wend.  N.  Y.  101;  11  Vt. 
576 ;  9  N.  II.  365  ;  22  Me.  85.  On  the  other 
hand,  it  has  been  held  good  payment,  in  1 
Watts  &  S.  Penn.  92 ;  6  Mass.  185  ;  12  Ala. 
280 ;  8  Yerg.  Tenn.  175.  The  point  is  still 
unsettled,  and  it  is  said  to  be  a  question  of 
intention  rather  than  of  law.  Story,  Prom. 
Notes,  125»,  477»,  641.  f 

V«  If  a  bill  of  exchange  or  promissory 
note  be  given  to  a  creditor  and  accepted  as 
payment,  itshall  be  a  good  payment.  Corny  ns. 
Dig.  MerchaiU  (F);  30  N.  H.  540;  27  Ala. 
N.  8.  254;  16  III.  161;  2  Du.  N.  Y.  133; 
14  Ark.  267 ;  4  Rich.  So.  C.  600 ;  34  Me. 
324.  But  regularly  a  bill  of  exchange  or 
note  given  to  a  creditor  shall  not  be  a  dis- 
charge of  the  debt  till  payment  of  the  bill, 
unless  so  accepted.     Skinn.  410;  1  Salk.  124. 

If  the  debtor  gives  his  own  promissory 
note,  it  is  held  in  England  and  the  United 
States  generally  not  to  be  payment,  unless  it 
be  shown  that  it  was  so  intended.  10  Pet.  567 ; 
4  Mas.  C.  C.  336 ;  27  N.  H.  244 ;  15  Johns. 
N.  Y.  247  ;  3  Wend.  N.  Y.  66 ;  9  Conn.  23 ; 
2  N.  II.  525 ;  26  Eng.  L.  &  Eq.  66. 

And  if  payment  be  made  in  the  note  of  a 
factor  or  agent  employed  to  purchase  goods, 
or  intrusted  with  the  money  to  be  paid  for 
them,  if  the  note  be  received  as  payment  it 
will  bo  good  in  favor  of  the  principal,  1 
Barnew.  &  Aid.  14;  7  Barnew.  &  C.  17; 
but  not  if  received  conditionally ;  and  this  is 
a  question  of  fact  for  the  jury.  6  Cow.  N.  Y. 
181;  9  Johns.  N.  Y.  310;  10  Wend.  N.  Y. 
271. 

8*  It  is  said  that  an  agreement  to  receive 
the  debtor's  own  note  in  payment  must  bo 
expressed,  1  Cow.  N.  Y.  359;  1  Wash.  C.  C. 
328  :  and  when  so  expressed  it  extinguishes 
the  debt.  5  Wend.  N.  Y.  85.  Whether  there 
was  such  an  agreement  is  a  question  for  the 
jury.     9  Johns.  N.  Y.  310. 

A  bill  of  exchange  drawn  on  a  third  per- 
son and  accepted  discharges  the  debt  as  to 


the  drawer,  10  Mod.  37 ;  and  in  an  action  td 
recover  the  price  of  goods,  in  England,  pay- 
ment by  a  bill  not  dishonored  has  been  neld 
a  good  defence.  4  Esp.  Cas.  46 ;  3  Campb. 
411;  1  Mood.  &  M.  ^8;  4  Bingh.  464;  6 
Maule  &  S.  62. 

Retaining  a  draft  on  a  third  party  an  un- 
reasonable length  of  time  will  operate  as  pay- 
ment if  loss  be  occasioned  thereby.  3  'Wils. 
553  ;  2  Dall.  Penn.  100 ;  13  Serg.  &  R.  Penn. 
318  ;  2  Waflh.  C.  C.  191. 

In  the  sale  of  a  chattel,  if  the  note  of  a 
third  person  be  accepted  for  the  price,  it  is 
good  payment.  3  Cow.  N.  Y.  272 ;  1  Dev.  k 
B.  No.  C.  £91.  Not  so,  however,  if  the  note 
be  the  promise  of  one  of  the  partners  in  pay- 
ment of  a  partnership  debt.  4  Dev.  No.  U. 
91,460. 

9*  In  Maine  and  Massachusetts,  the  pre- 
sumption where  a  negotiable  note  is  taken, 
whether  it  be  the  debtor's  promise  or  that  of 
a  third  person,  is  that  it  is  intended  as  pay- 
ment. 6  Mass.  143  ;  12  Pick.  Mass.  £68 ;  2 
Mete.  Mass.  168 ;  8  Me.  298 ;  18  id,  249 ;  34 
id.  324;  37  id.  419.  The  fact  that  a  note 
was  usurious  and  void  was  allowed  to  over- 
come this  presumption.     11  Mass.  361. 

Generally,  the  question  will  depend  upon 
the  fact  whether  the  payment  was  to  havo 
been  made  in  notes  or  the  receiving  them 
was  a  mere  accommodation  to  the  purchaser. 
17  Mass.  1. 

And  the  presumption  never  attaches  where 
non-negotiable  notes  are  given.  11  Me.  381; 
15  id.  340. 

10»  Payment  may  be  made  through  the 
intervention  of  a  third  party  who  acts  as  the 
agent  of  both  parties:  as,  for  example,  a 
stake-holder.  If  the  money  be  deposited  with 
him  to  abide  the  event  of  a  legal  wager, 
neither  party  can  claim  it  until  the  wager  ie 
determined,  and  then  he  is  bound  to  pay  it  to 
the  winner.    4  Cnmpb.  37.     If  the  wager  is 


Eng.  L.  k  Eq.  424;  31  id.  452.  And  at  any 
time  after  notice  given  in  such  case  he  may 
hold  the  stake-holder  responsible,  even  though 
ho  may  have  paid  it  over.  See  2  Parsons, 
Contr.  138. 

An  auctioneer  is  often  a  stake-holder, 
as  in  case  of  money  deposited  to  be  made 
over  to  the  vendor  if  a  good  title  is  made 
out.  In  such  case  the  purchaser  cannot  ro* 
claim  except  on  default  in  giving  a  clear 
title.  But  if  the  contract  has  been  rescinded 
by  the  parties  there  need  be  no  notice  to  the 
stake-holder  in  case  of  a  failure  to  perform 
the  condition.  2  Mees.  k  W.  Exch.  244;  I 
Mann,  k  R.  614. 

11»  A  transfer  of  funds,  called  by  the  civil- 
law  phrase  a  payment  by  delegation,  is  my- 
ment  only  when  completely  effected,  2  rar- 
sons,  Contr.  137;  and  an  actual  transfer  of 
claim  or  credit  assented  to  by  all  the  parties 
is  a  good  payment.  4  Bingh.  112 ;  2  Bamow, 
k  Aid.  39 ;  5  w/.  228 ;  7  N.  H.  345,  397  ;  17 
Mass.  400.    This  seems  to  be  very  similar  to 


PAYMa^iT 


313 


PAYMENT 


payment  by  drawing  and  acceptance  of  a  bill 
of  exchange. 

Foreclosure  of  a  mortgage  given  to  secure 
a  debt  operates  as  payqtient  made  when  the 
foreclosure  is  complete ;  but  if  the  property 
mortgaged  is  not  equal  in  value  to  the  amount 
of  the  debt  then  due«  it  is  payment  pro  tanto 
only.  2  Greenleaf,  £v.  {  324 ;  3  MaAs.  562 ; 
2  dall.  C.  C.  162 ;  3  Mas.  C.  C.  474 ;  10  Pick. 
Mass.  396;  11  Wend.  N.  Y.  106.  A  Ugacy 
also  is  payment,  if  the  intention  of  the  tes- 
tator that  it  should  be  so  considered  can  be 
shown,  and  if  the  debt  was  liquidated  at  the 
death  of  the  testator.  1  Esp.  187  ;  12  Mass. 
391 ;  6  Cow.  N.  Y.  368.    See  Legacy. 

VZ.  When  money  is  sent  by  letter,  even 
though  the  money  is  lost,  it  is  good  payment, 
and  the  debtor  is  discharged,  if  he  was  ex- 
pressly authorized  or  directed  by  the  creditor 
so  to  send  it,  or  if  such  authority  can  be  pre- 
sumed from  the  course  of  trade.  Peake,  67 ; 
11  Mees.  &  W.  Exch.  233.  But,  even  if  the 
authority  be  given  or  inferred,  at  least  ordi- 
nary diligence  must  be  used  by  the  debtor  to 
have  the  money  safely  conveyed.  See  3  Moss. 
249 ;  Ry.  &  M.  149 ;  1  Exch.  477 ;  Peake, 
186.  Payment  must  be  of  the  whole  sum ;  and 
even  where  a  receipt  in  full  has  been  given 
for  a  payment  of  part  of  an  ascertained  sum, 
it  has  been  held  not  to  be  an  extinction  of  the 
debt.  5  Coke,  117 ;  2  Barnew.  &  C.  477;  6 
East,  230;  3  N.  H.  618;  11  Vt.  00;  26  Me. 
88 ;  37  id,  361 ;  10  Ad.  &  E.  121 ;  4  Gill  &  J. 
Md.  305 ;  9  Johns.  N.  Y.  333 ;  17  id,  169 ;  11 
How.  100. 

IS.  But  payment  of  part  may  be  left  to 
the  jury  as  evidence  that  the  whole  has  been 
paid,  6'Cranch,  11;  3  N.  H.  618;  and  pay- 
ment of  a  part  at  a  different  time,  2  Aletc. 
Mass.  283,  or  place,  3  Hawks,  No.  C.  680,  or 
in  any  way  more  beneficial  to  the  creditor 
.  than  that  prescribed  by  the  contract,  is  good. 
16  Mees.  &  W.  Exch.  23.  Giving  a  chattel, 
though  of  less  value  than  the  debt,  is  a  dis- 
cbarjre,  Dy.  75  a;  2  Litt.  Ky.  49 ;  3  Barb. 
Ch.  N.Y.  621,  or  rendering  certain  services, 
with  the  consent  of  the  creditor,  6  Dav,  Conn, 
369,  or  assigning  certain  property.  6  Johns. 
N.  Y.  386 ;  13  Mass.  424.  So  if  a  stranger 
paj  a  part,  or  give  his  note  for  a  part,  and 
this  is  accepted,  it  is  a  good  payment  of  the 
debt.  1 1  East,  390 ;  4  Bumew.  &  C.  600 ;  13 
Ala.  N.  8.  353 ;  14  Wend.  N.  Y.  116;  2  Mete. 
Mass.  283.  And  where  a  creditor  by  prtxress 
of  law  compels  the  payment  of  a  part  of  his 
claim,  this  is  generally  a  discharge  of  the 
whole.  11  Serg.  &  K.  Penn.  78  :  16  Johns. 
N.  Y.  121 ;  2  Seld.  N.  ^  .  179 ;  6  Cush.  Muss. 
28 ;  2  Parsons,  Contr.  232. 

14*  The  payment  must  have  been  accepted 
knowing] jr.  Many  instances  are  given  in 
the  old  writers  to  illustrate  acceptance:  thus, 
if  the  money  is  counted  out,  and  the  payee 
takes  a  part  and  puts  it  in  a  bag,  this  is  a 
good  pavroent,  and  if  any  he  lost  it  is  the 
payee's  loss.  5  Mod.  398.  Where  A  paid  B 
jClOO  in  redemption  of  a  mortgage,  and  B 
bade  C  put  it  in  his  closet,  and  C  did  so,  and 
A  demanded  his  papers,  which  B  refused  to 


deliver,  and  A  demanded  back  his  money,  and 
B  directed  C  to  give  it  to  him,  and  C  did,  it 
was  held  to  be  a  payment  of  the  mortgage. 
Viner,  Abr.  PaymeiU  (E). 

Generally,  there  can  be  but  little  doubt  as 
to  acceptance  or  non-acceptance,  and  the 
question  is  one  of  fact  for  tne  jury  to  deter- 
mine under  the  circumstances  of  each  pax^ 
ticular  case. 

Of  course,  where  notes  or  bank-bills  are 
given  in  payment  of  a  debt,  the  evidence 
that  they  were  so  given  is  to  be  the  same  as 
evidence  of  any  other  fact  relating  to  pay- 
ment. 

15*  Evidence  of  payment.  Evidence  that 
any  thing  has  been  done  and  accepted  as  pay- 
ment is  evidence  of  payment. 

A  receipt  is  prima  facie  evidence  of  pay- 
ment ;  but  a  receipt  acknowledging  the  re- 
ception of  ten  dollars  and  acquitting  and 
releasing  from  all  obligations  would  be  a 
receipt  for  ten  dollars  onW.  2  Ves.  Ch.  310; 
6  Barnew.  &  Aid.  606 ;  18  Pick.  Mass.  325 ; 
1  Edw.  Ch.  N.  Y.  341.  And  a  receipt  is  only 
primd  facie  evidence  of  payment.  2  Taunt. 
241 ;  7  Cow.  N.  Y.  334 ;  4  Ohio,  346.  For 
cases  explaining  this  rule,  see,  also,  2  Mas.  C. 
C.  141;  11  Mass.  27 ;  9  Johns.  N.  Y.  310;  4 
Darr.  &  M'U.  Md.  219 ;  3  Caines,  N.  Y.  14. 
And  it  may  be  shown  that  the  particular 
sum  stated  in  the  receipt  was  not  paid,  and, 
also,  that  no  payment  has  been  made.  2 
Term,  366  ;  26  N.  11.  12 ;  9  Conn.  401 ;  2  N. 
J.  59;  10Uumphr.Tenn.188;  13  Penn.  St.  46. 

Payment  may  be  presumed  by  the  jury  in 
the  absence  of  direct  evidence :  thus,  posses- 
sion by  the  debtor  of  a  security  after  the 
day  of  payment,  which  security  is  usually 
given  up  on  payment  of  the  debt,  is  primd 
facie  evidence  of  payment  by  the  debtor.  1 
Stark.  374 ;  9  Serg.  &  R.  Penn.  385. 

16*  If  an  acceptor  produce  a  bill  of  ex- 
change, this  is  said  to  afford  in  England  no 
presumption  of  payment  unless  it  is  shown 
to  have  been  in  circulation  after  ho  accepted 
it.  2  Campb.  439.  See,  also,  14  Mees.  &  W. 
Exch.  379.  But  in  the  United  States  such 
possession  is  primd  facie  evidence  of  pay- 
ment. 7  Serg.  &  R.  Penn.  116:  4  Johns.  N. 
Y.  296 ;  2  Pick.  Mass.  204.  Payment  is  also 
conclusively  presumed  from  lapse  of  time. 
After  twenty  years'  non-demand,  unexplained, 
the  court  will  presume  a  payment  without 
the  aid  of  a  jury.  1  Campb.  27 ;  14  Serg.  & 
R.  Penn.  15 ;  6  Cow.  N.  Y.  401 ;  2  Cranch, 
180.  Facts  which  destroy  the  reason  of  this 
rule  may  rebut  the  presumption.  1  Pick. 
Mass.  60;  2  La.  481.  And  a  jury  may  infer 
payment  from  a  shorter  lapse  of  time,  espe- 
cially if  there  be  attendant  circumstances 
favoring  the  presumption.  7  Serg.  &  R.  Penn. 
410.  As  to  presumptions  against  the  exist- 
ence of  the  debt,  see  6  Barb.  N.  Y.  63. 

IV*  A  presumption  may  arise  from  thecourso 
of  dealing  between  the  parties,  or  the  regular 
course  of  trade:  thus,  after  two  years  it  was 
presumed  that  a  workman  had  been  paid,  as 
it  was  shown  that  the  employer  paid  his 
workmen  every  Saturday  nignt,  and  this  man 
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had  been  seen  naiting  amonj;  others.  1  Esp. 
290.    See,  also,  3  Canipb.  10. 

A  receipt  for  the  last  year's  or  quarter's 
rent  is  primd  facie  evidence  of  the  payment 
of  all  the  rents  previously  due.  2  Pick.  Mass. 
20i.  If  the  last  instalment  on  a  bond  is 
paid  in  due  form,  it  is  evidence  that  the 
others  have  been  paid ;  if  paid  in  a  different 
form,  that  the  parties  are  acting  under  a  new 
agreement. 

Where  receipts  had  been  regularly  given 
for  the  same  amount,  but  for  a  sum  smaller 
than  was  due  by  the  agreement,  it  was  held 
evidence  of  full  payment.    4  Mart.  La.  698. 

18*  Who  may  make  pat/me/U,  Payment 
may  be  made  by  the  primary  debtor,  and  by 
other  persons  from  wnom  the  creditor  has  a 
right  to  demand  it. 

An  agent  may  make  payment  for  his  prin- 
eipal. 

An  attorney  may  discharge  the  debt  against 
his  client.  5  Bingh.  506.  One  of  any  num- 
ber of  joint  and  several  obligors,  or  one  of 
several  Joint  obligors,  may  discharge  the 
debt  \iner,  Abr.  Payment  (B).  Payment 
may  1)e  made  by  a  third  person,  a  stranger  to 
the  contract. 

It  may  be  stated,  generally,  that  any  act 
done  by  any  person  in  discharge  of  the  debt, 
if  accepted  by  the  creditor,  will  operate  as 
payment.  In  the  civil  law  there  are  many 
exceptions  to  this  rule,  introduced  by  the 
operation  of  the  principle  of  subrogation. 
Most  of  these  have  no  application  in  the  com- 
mon law,  but  have  been  adopted,  in  some  in- 
stances, as  a  part  of  the  law  merchant.    See 

^UBROQATIOX  ;   Co^rTRIBUTION. 

19*  To  wliom  payment  may  be  made.  Pay- 
ment is  to  be  made  to  the  creditor.  But  it 
may  be  made  to  an  authorized  agent.  And 
if  made  in  the  ordinary  course  of  businebs, 
without  notice  requiring  the  payment  to  be 
made  to  himself,  it  is  binding  upon  the  prin- 
cipal. 11  East,  36 ;  6  Mann.  &  G.  166 ;  Cowp. 
257 ;  4  Barnew.  &  Aid.  395 ;  3  Stark.  Gas. 
16 ;  1  Campb.  477.  Payment  to  a  third  per- 
son by  appointment  of  the  principal -will  be 
substantially  payment  to  the  principal.  1 
Phillipps,  £v.  200.  Payment  to  an  agent 
who  made  the  contract  with  the  payee  (with- 
out prohibition)  is  payment  to  the  principal. 
1  Campb.  339  ;  16  Johns.  N.  Y.  86 ;  2  Gall. 
C.  C.  563  ;  10  Barnew.  &  C.  755.  But  pay- 
ment may  be  made  to  the  principal  after  au- 
thority given  to  an  agent  to  receive.  6  Maule 
&  S.  156.  Payment  to  a  broker  or  factor  who 
sells  for  a  principal  not  named  is  good.  1 1 
East,  36.  Payment  to  an  agent  when  he  is 
known  to  be  such  will  be  sood  if  made  upon 
the  terms  authorized,  1 1  East,  36,  if  there 
be  no  notice  not  to  pay  to  him,  3  Bos.  &  P. 
48*'^ ;  15  East,  65 ;  and  even  afler  notice,  if  the 
factor  had  a  lien  on  the  money  when  paid. 
i  Barnew.  &  Aid.  27.  If  the  broker  sell 
goods  as  his  own,  payment  is  good  though  the 
mode  varies  from  that  agreed  on.  11  East, 
36 ;  1  Maule  &  S.  147 ;  2  Carr.  &  P.  49. 

20»  Payment  to  an  attornev  is  as  effectual 
as  p^ment  to  the  principal  himself.     1  W. 


Blackst.  8 ;  1  Wash.  C.  C.  9 ;  1  Call,  Va.  1 17. 
So,  also,  to  a  solicitor  in  chancery  after  a  de* 
cree.  2  Chanc.  Cas.  38.  The  attorney  of  re* 
cord  may  give  a  receipt  and  discharge  the 
judgment,  1  Call,  Va.  147;  1  Coxe,  N.  J. 
214:  1  Pick.  Mass.' 347;  10Johns.N.  Y.220; 

2  Bibb,  Ky.  382,  if  made  within  one  year.  1 
Me.  257.  Not  so  of  an  agent  appointed  by 
the  attorney  to  collect  the  debt.  2  Dougu 
623.  Payment  by  an  officer  to  an  attorney 
whose  power  had  been  revoked  before  he  re- 
ceived the  execution  did  not  discharge  the 
officer.  13  Mass.  465 ;  3  Yeates,  Penn.  t.  See, 
also,  1  Des.  Ch.  So.  C.  461.  Payment  to  one 
of  two  copartners  discharges  the  debt,  8 
Wend.  N.  Y.  542 ;  15  Ves.  Ch.  198 ;  2  Blackf. 
Ind.  371 ;  1  III.  107;  6  Maule  &  S.  156;  I 
Waah.  C.  C.  77,  even  after  dissolution.  4  Carr* 
&  P.  108.  And  see  7  N.  n.  568.  So  payment 
to  one  of  two  joint  creditors  is  good,  though  they 
are  not  partners.  4  J.  J.  Marsh.  Ky.  367. 
But  payment  by  a  banker  to  one  of  several 
joint  depositors  without  the  assent  of  the 
others  was  held  a  void  payment.  1  Mood.  & 
R.  145 ;  Ry.  &  M.  364 ;  4  Eng.  L.  &  £q.  342. 

31«  Payment  to  the  wife  of  the  creditor  is 
not  a  discharge  of  the  debt,  unless  she  is  ex- 
pressly or  impliedly  his  agent.  2  Scott,  n.  r. 
372;  1  Add.  Penn.  316;  2  Freem.  178;  22 
Me.  335.  An  auctioneer  employed  to  sell  real 
estate  has  no  authority  to  receive  the  pur- 
chase-money by  virtue  of  that  appointment 
merely.  1  Mood.  &  R.  3£6.  Usually,  the  terms 
of  sale  authorize  him  to  receive  the  purchase- 
money.  5  Mecs.  &  W.  Exch.  645.  Payment 
was  made  to  a  person  sitting  in  the  creditor's 
counting-room  and  apparently  doing  his  busi- 
ness, and  it  was  held  good,  1  Slood.  &  M.  200;. 

5  Taunt.  307 ;  but  payment  to  an  apprentice 
so  situated  was  held  not  to  be  good.  2  CrompU 

6  M.  Exch.  304.  Generally,  payment  to  the 
agent  must  be  made  in  money,  to  bind  the 
principal.  11  Mod.  71 ;  10  Barnew.  &  C.  760. 
Power  to  receive  money  does  not  authorize  an 
agent  to  commute,  1  Wash.  C.  C.  454 ;  1  Pick. 
>iass.  347,  nor  to  submit  to  arbitration.  5 
How.  891.     See,  also.  Story,  Ag.  {  99. 

2d*  An  agent  authorized  to  receive  money 
cannot  bind  his  principal  by  receiving  goods, 
4  Carr.  &  P.  501,  or  a  note.  1  Salk.  442 ;  2  Ld. 
Raym.  928 ;  5  Mees.  &  W.  Exch.  645 ;  but  a 
subsequent  ratification  would  remedy  any 
such  departure  from  authority  ;  and  it  is  said 
that  slight  acts  of  acquiescence  will  be  deemed 
ratification.  Payment  to  one  of  several  joint 
creditors  of  his  part  will  not  alter  the  nature 
of  the  debt  so  as  to  enable  the  others  to  sue 
separately.  4  Tyrwh.  Exch.  488.  Payment  to 
one  of  several  execufors  has  been  held  sufficient. 

3  Atk.  Ch.  695.  Payment  to  a  trustee  gene- 
rally concludes  the  cestui  qye  ii'ust  in  law.  5 
Barnew.  &  Ad.  06.  Payment  of  a  debt  to  a 
marshal  or  sheriff  having  custody  of  the  per- 
son of  the  debtor  does  not  Fatisfy  the  plaintifil 
2  Show.  129;  14  East,  418;  4  Barnew.  &  C. 
32.  Interest  may  be  paid  to  a  scrivener 
holding  the  mortgage-deed  or  bond,  and 
also  the  principal,  it  he  deliver  up  the  bond  ; 
ctherwise  of  a  mortgage-deed  as  to  the  prin- 
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eipal»  for  there  must  be  a  re-coDYcyance.  1 
Salk.  157.  It  would  seem,  then,  that  in  those 
states  where  no  re-con vejance  is  needed,  a 
payment  of  the  principal  to  a  person  holding 
the  security  would  be  good,  at  least  primd 
facie,  • 

Subsequent  ratiOcation  of  the  agent's  acts 
i9  equivalent  to  precedent  authority  to  receive 
money.    Pothier,  Obi.  n.  528. 

33*  W/un  to  be  made.  Payment  must  be 
made  at  the  exact  time  agreed  upon.  This 
rale  is  held  very  strictly  in  law;  but  in 
equity  payment  will  be  allowed  at  a  time 
subsequent,  generally  when  damages  can  be 
estimated  and  allowed  by  way  of  interest.  8 
East,  238 ;  3  Pick.  Mass.  414 ;  5  id.  106, 187. 
Where  payment  is  to  be  made  at  a  future  day, 
df  course  nothing  can  be  demanded  till  the 
time  of  payment,  and,  if  there  be  a  condition 

Srecedent  to  the  liability,  not  until  the  con- 
ition  has  been  performed.  And  where  goods 
bad  been  sold  *'  at  six  or  nine  months'  credit,'' 
the  debtor  was  allowed  the  option.  5  Taunt. 
338. 

Where  no  time  of  payment  is  specified,  the 
money  i;*  to  be  paid  immediately  on  demand. 
Yiner,  Abr.  Paf/meiii  (II);  1  Pet.  465;  4 
Rand.  Ya.  346.  When  payment  is  to  be 
made  at  a  certain  time,  it  may  be  made  at  a 
different  time  if  the  plaintiff  will  accept, 
Yiner,  Abr.  Payment  (II);  and  it  seems  that 
the  debtor  cannot  compel  the  creditor  to  re- 
ceive payment  before  the  debt  is  due. 

24.  Where  to  he  made.  Payment  must  be 
made  at  the  place  agreed  upon,  unless  both 
the  parties  consent  to  a  change.  If  no  place  of 
payment  is  mentioned,  the  payer  must  seek 
out  the  payee.  J.  B.  Moore,  Priv.  Gounc.  274 ; 
Sheppard,  Touchst.  378 ;  2  Brod.  &  B.  165  ; 
2  Maule  &  S.  120 ;  2  Mees.  &  W.  Exch.  223 ; 
20  Eng.  L.  &  Eq.  498. 

So,  too,  the  creditor  is  entitled  to  call  for 
payment  of  the  whole  of  his  claim  at  one  time, 
unless  the  parties  have  stipulated  for  payment 
In  parcels. 

Questions  often  arise  in  regard  to  the  pay- 
ment of  debts  and  legacies  by  executors  and 
administrators.  These  questions  are  gene- 
rally settled  by  statute  regulations.  See  Dis- 
tributions; Executor;  Administrator. 

As  a  general  rule,  debts  are  to  be  paid  first, 
then  specific  legacies.  The  personal  property 
is  made  liable  for  the  testator's  debts,  ana, 
after  that  is  exhausted,  the  real  estate,  under 
restrictions  varying  in  the  different  states. 

In  the  payment  of  mortgages,  if  the  mort- 
gage was  made  by  the  deceased,  the  personal 
estate  is  liable  todischarge  the  mortgage  debts. 
2  Cruise,  Dig.  147.  But  where  the  deceased 
acquired  the  land  subject  to  the  mortgage,  his 
real  estate  must  pay  the  deljt.  2  Cruise,  Dig. 
164-108 ;  3  Johns.  Ch.  N.  Y.  252 ;  2  P.  Will. 
Ch.  664,  n.  1 ;  2  Brown,  Ch.57 ;  5  Yes.  Ch. 
534 :  14  vL  417.     See  Mortgage. 

35.  Effect  of  payment.  The  effect  of  pay- 
ment i%^-first,  to  discharge  the  obligation ; 
and  it  may  happen  that  one  payment  will  dis- 
charge several  obligations  by  meansof  a  trans- 
fer of  the  evidences  of  obligation.    Pothier, 


Obi.  554,  n.  Second,  payment  does  not  pre- 
vent a  recovery  when  made  under  a  mistake 
of  fact.  The  general  rule  is  that  mistake  or 
ignorance  of  law  furnishes  no  ground  to  re* 
claim  money  paid  voluntarily  under  a  claim 
of  right.  2  Kent,  Comm.  491 ;  2  Greenleaf, 
Ev.  {  123.  But  acts  done  under  a  mistake  or 
ignorance  of  an  essential  fact  are  voidable 
and  relievable  both  in  law  and  equity.  Laws 
of  a  foreign  country  are  matters  of  fact^ 
Story,  Const.  JS407,  411 ;  9  Pick.  Mass.  112; 
and  the  several  United  States  are  foreign  to 
each  other  in  this  respect.  See  Conflict  or 
Laws;  Foreign  Laws.  In  Kentucky  and 
Connecticut  there  is  a  power  of  recovery 
equally  in  cases  of  mistake  of  law  and  of  fact. 
19  Conn.  548 ;  3  B.  Monr.  Ky.  510 ;  4  id.  190. 
In  Ohio  it  may  be  remedied  in  equity.  11 
Ohio,  223.  In  New  York  a  distinction  is 
taken  between  ignorance  of  law  and  mistake 
of  law,  giving  relief  in  the  latter  case.  18 
Wend.  N.  Y.  422 ;  2  Barb.  Ch.  N.  Y.  508.  In 
England,  money  paid  under  a  mistake  of  law 
cannot  be  recovered  back.    4  Ad.  &  E.  858. 

26.  Thirdf  part  payment  of  a  note  will 
have  the  effect  of  waiver  of  notice  as  to  the 
whole  sum.  Fourth,  payment  of  part  of  the 
debt  will  bar  the  application  of  the  Statute 
of  Limitations  as  to  the  residue,  22  N.  II.  219 ; 
C  Md.  201 ;  8  Mass.  134 ;  28  Eng.  L.  &.  Eq. 
454,  even  though  made  in  goods  and  chattels. 
2  Crompt.  M.  &  K.  Exch.  3;^7  ;  4  Ad.  &  E.  71 ; 
4  Scott,  N.  R.  119.  But  it  must  be  shown 
conclusively  that  the  payment  was  made  as 
part  of  a  larger  debt.  1  Crompt.  M.  &  R. 
Exch.  252 ;  2  Blngh.  n.  c.  241 ;  0  Mees.  &  W. 
Exch.  824 :  20  Miss.  063 ;  24  id.  92 ;  9  Ark. 
455 ;  11  Barb.  N.  Y.  554 ;  24  Vt.  216.  See, 
also,  2  Parsons,  Contr.  353-359. 

In  Pleading.  The  name  of  a  plea  by 
which  the  defendant  alleges  that  he  nas  paid 
the  debt  claimed  in  the  declaration :  this 
plea  must  conclude  to  the  country.  See  Chitty, 
Plead. 

See,  also,  generally.  Parsons,  Story,  and 
Chitty,  on  Contracts ;  Ureenleaf,  Phillipps,  and 
Starkie,  on  Evidence;  Story,  Parsons,  and 
Byles,  on  Bills  and  Notes ;  Greenleafs  Cruise, 
on  Real  Property;  Kent,  vol.  iii.;  Maes6, 
Drpit  commerciel,  vol.  v.  p.  229  ei  seq. ;  Do- 
mat,  Civil  Law;  Pothier,  on  Oldigntion ; 
Guyot,  Repertoire  Universelle,  Payment ;  Co- 
myns;  Ymer,  Burn,  and  Dane,  Abridge- 
ment, Payment. 

PA7MBNT  INTO  COURT.  In  Prac- 
tice. Depositing  a  sum  of  money  with  the 
proper  omcer  of  the  court  by  the  defendant 
in  a  suit,  for  the  beneiit  of  uie  plaintiff  and 
in  answer  to  his  claim. 

It  may  be  made  in  some  states  under  sta- 
tutory provisions,  18  Ala.  293 ;  7  Iil.  671 ;  1 
Barb.  N.  Y.  21 ;  5  llarr.  Del.  17 ;  24  Ga. 
211;  16  Tex.  461;  11  lod.  532:  and  see  3 
Eng.  L.  k  Eq.  185 ;  7  t^.  152;  and  in  most 
by  a  rule  of  court  granted  for  the  purpose,  2 
Bail.  So.  C.  28;  7  Ired.  No.  C.  201 ;  1  Swan, 
Tenn.  92,  in  which  case  notice  of  nn  inten- 
tion to  apply  must,  in  general,  have  been 
previously  given. 
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The  effect  is  to  divest  the  plaintiff  of  all 
right  to  withdraw  the  money,  1  Wend.  N.  Y. 
191 ;  1  E.  D.  Smith,  N.  Y.  398  5  3  Watts, 
Penn.  248,  except  bj  leave  of  court,  1  Coxe, 
N^  J.  298,  and  to  aidmit  conclusively  every 
fact  which  the  plaintiff  would  be  obliged  to 

Srove  in  order  to  recover  the  money,  1 
iarnew.  &  C.  3 ;  6  Mecs.  &  W.  Exch.  9 ;  2 
Scott,  N.  s.  66 ;  9  Dowl.  21 ;  1  Dougl,  Mich. 
330 ;  24  Vt.  140;  and  see  7  Gush.  Mass.  556 ; 
as,  that  the  amount  tendered  \%due^  1  Gampb. 
658 ;  2  id,  341 ;  6  Mass.  365 ;  2  Wend.  N.  Y. 
431 ;  7  Johns.  N.  Y.  315,  for  the  cause  laid 
in  the  declaration,  5  Bingh.  28,  32  ;  2  Bos.  & 
P.  550 ;  5  Pick.  Mass.  285 ;  6  id.  340,  to  the 
plaintiff  in  the  character  in  which  he  sues,  2 
Gampb.  441 ;  the  jurisdiction  of  the  court,  5 
Esp.  19;  that  the  contract  was  made,  3 
Gampb.  52 ;  3  Taunt.  95,  and  broken  as  al- 
leged, 1  Barnew.  k  G.  3,  but  only  in  refer- 
ence to  the  amount  paid  in,  7  Johns.  N.  Y. 
315  ;  3  Eng.  L.  &  £q.  548 ;  and  nothing  be- 
yond such  facts.  1  Greenleaf,  Ev.  {  203. 
And  see  2  Mann.  &  G.  208,  233 ;  6  Garr.  & 
P.  247. 

Generally,  it  relieves  the  defendant  from  the 
payment  of  costs  until  judgment  is  recovered 
for  a  sum  larger  than  that  paid  in.  1  Wa8h. 
Va.  10 ;  3  Gow.  N.  Y.  36 ;  3  Wend.  N.  Y. 
326  ;  2  Miles,  Penn.  65 ;  2  Rich.  So.  G.  64 ; 
24  Vt.  140.  As  to  the  capacity  in  which  the 
officer  receiving  the  money  acts,  see  1  Goxe, 
N.  J.  298 ;  2  Bail.  So.  G.  28 ;  17  Ala.  293. 


Gountry.     Trial  per  pat/9,  trial 
by  jury  (the  country).     See  Pais. 

PEACE.  The  concord  or  final  agreement 
in  a  fine  of  lands.  18  Edw.  I.  modus  levandi 
Jim's. 

The  tranquillity  enjoved  by  a  political  so- 
ciety, internally  by  tte  good  order  which 
reigns  among  its  members,  and  externally 
by  the  good  understanding  it  has  with  all 
other  nations.  Applied  to  the  internal  regu- 
lations of  a  nation,  peace  imports,  in  a  tech- 
nical sense,  not  merely  a  state  of  repose  and 
Becurity  as  opposed  to  one  of  violence  or  war- 
fare, but  likewise  a  state  of  public  order  and 
decorum.  Hammond,  Nisi  P.  139;  12  Mod. 
666.  See,  generally.  Bacon,  Abr.  Preroga- 
tive  (D  4);  Ilale,  Ilist.  Gomm.  Pleas,  160;  3 
Taunt.  14;  1  Barnew.  &  Aid.  227;  P^ake, 
89 ;  1  Esp.  294 ;  Harrison,  Dig.  Officer  (V  4) ; 
2  Bentbam,  Ev.  319,  note;  Good  Behavior; 
Surety  of  the  Peace. 

PEACE  OF  QOD  AND  THE 
CHURCH.  The  freedom  from  suits  at  law 
between  the  terms.  Spelman,  Gloss. ;  Jacob, 
Law  Diet. 


A  measure  of  capacity,  equal  to 
two  gallons.     See  Measure. 

PECULATION.  In  CivU  Law.  The 
unlawful  appropriation  by  a  depositary  of 
public  funds,  of  the  property  of  the  govern- 
ment intrusted  to  his  care,  to  his  own  use 
or  that  of  others.  Domat,  Suppl.  au  Droit 
Public,  1.  3.  tit.  5. 

PBCTXLIAR.    In  Ecoleslastloal  Law. 


A  parish  or  church  in  England  which  han 
jurisdiction  of  ecclesiastical  matters  within 
itself  and  independent  of  the  ordinary. 

They  may  be  either — 

Royal,  which  include  the  Bovereign's  free 
chapels ; 

Of  the  archbishops,  excluding  the  jurisdic- 
tion of  the  bishops  and  archdeacons ; 

Of  the  bishops,  excluding  the  jurisdiction 
of  the  bishop  of  the  diocese  in  which  they 
are  situated ; 

O/*  the  bishops  in  their  own  diocese,  ex- 
cluding archdiaconal  jurisdiction ; 

Ofdeatxs,  deans  and  chapters^  prebendanti, 
and  the  like,  excluding  the  bishop's  jurisdio- 
tion  in  consequence  of  ancient  compositions. 

The  court  of  peculiars  has  jurisaiction  of 
causes  arising  in  such  of  these  peculiars  as 
are  subject  to  the  metropolitan  of  Canterbury. 
In  other  peculiars  the  jurisdiction  is  exer* 
cised  by  commissaries.  1  Phill.  Ecd.  202, 
n.,  245  ;  Skinn.  589 ;  3  Sharswood,  Blackat. 
Comm.  65. 

PECnLinM(Lat.).  In  Civil  Law.    The 

most  ancient  kind  of  peculium  wasthe/^cuZttim 
projectitium  of  the  Koman  law,  which  signi- 
fied that  portion  of  the  property  acquired  by 
a  son  or  slave  which  tne  father  or  master 
allowed  him,  to  be  managed  as  he  saw  fit. 
In  modern  civil  law  there  are  other  kinds  of 
peculium,  viz.:  peculium  castrense,  which  in- 
cludes all  movables  ^iven  to  a  son  by  relar 
tives  and  friends  on  his  going  on  a  campaign, 
all  the  presents  of  comrades,  and  his  military 
pay  ana  the  things  bought  with  it;  peculium 
quasi-casiretise,  which  includes  all  acquired 
by  a  son  by  performing  the  duties  of  a  public 
or  spiritual  office  or  of  an  advocate,  and  also 
gifts  from  the  reigning  prince ;  jtecultum  ad" 
ventitium,  which  includes  the  property  of  son's 
mother  and  relatives  on  that  side  of  the 
house,  and  all  which  comes  to  him  on  a 
second  marriage  of  his  parenta,  and,  in  gene- 
ral, all  his  acquisitions  which  do  not  come 
from  his  father's  property  and  do  not  come 
under  castrense  or  qua.si'castrense  peculium. 

The  peculium  projectitium  rcidains  the  pro- 
perty of  the  father.  The  peculium  castrense 
and  quasircaHtrense  are  entirely  the  property 
of  the  8i)n.  The  peculium  adventilium  belongs 
to  the  son ;  but  he  cannot  alien  it  nor  die- 
pose  of  it  by  will ;  nor  can  the  father,  unless 
under  peculiar  circumstances,  alien  it  with- 
out consent  of  son.  Maekeldy,  Civ.  Law.  {} 
557-559  ;  Vicat,  Voc.  Jur. ;  Inst.  2.  9. 1 ;  Dig. 
15.  1.  5.  3  ;  Pothier,  ad  Pand.  lib.  50,  tit.  17, 
c.  2,  art.  3. 

A  master  is  not  entitled  to  the  extraordi- 
nary earnings  of  his  apprentices  which  do 
not  interfere  with  his  services  so  as  to  affect 
the  master's  profits.  An  apprentice  was 
therefore  decreed  to  be  entitlea  to  salvage,  in 
opposition  to  his  master's  claim  for  it.  2 
Clranch,  270. 

PECUNIA  (Lat.).  In  Civil  Law.  Pro- 
perty, real  or  personal,  corporeal  or  incorpo- 
real. Things  in  general  (omn^Arev).  Sothelaw 
of  the  Twelve  Tables  said,  uii  quisque  pater 
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famUias  legas»et  super  pecunid  tutdare  rei 
tu€e,  iia  ju9  esio :  in  whatever  manner  a 
father  of  a  family  may  have  disposed  of  his 
property  or  of  the  tutorship  of  his  things,  let 
this  disposition  be  law.  1  Lemons  £16m.  du 
Dr.  Civ.  Rom.  288.  But  Paulus,  in  1.  5,  D. 
de  verb,  fignif,,  gives  it  a  narrower  sense  than 
reSy  which  he  says  means  what  is  not  in- 
cluded within  patrimony,  peettnia  what  is. 
Vicat,  Voc.  Jur.  In  a  still  narrower  sense, 
it  means  those  things  only  which  have  mea- 
sure, weight,  and  number,  and  most  usuiilly 
strictly  money.  Id.  The  general  sense  of 
property  occurs,  also,  in  the  old  English  law. 
Leg.  £aw.  Confess,  c.  10. 

Flocks  were  the  first  riches  of  the  ancients ;  and 
it  is  from  pecut  that  the  words  peeimia,  peculiuutf 
ptentatHMf  are  derived.  In  old  English  law />eeMMio 
often  retains  the  force  of  pecun.  So  often  in 
Domesday :  pattura  ibidem  peeunim  villmf  i.e.  pas- 
tare  for  cattle  of  the  village.  So  civrnpecuniKj  live 
stock.  Leg.  Edw.  Confess,  c.  10 ;  Emendat.  Wil- 
lielmi  Primi  ad  Leges  Edw.  Confess.;  Cowel. 

PZSCraNIA NUMERATA (Lat.).  Money 
given  in  payment  of  a  debt.  Properly  used 
of  the  creditor,  who  is  properly  said  to  niim- 
&6r,  i.e.  count  out,  the  money  to  the  debtor 
which  he  must  pay,  and  improperly  of  the 
debtor,  who  is  said  to  number  or  count  out 
the  money  to  the  creditor,  i.e.  to  pay  it.  Vicat, 
Voc.  Jur. ;  Calvinus,  Lex. 

PBCITNIA  NON-NUMERATA  (Lat.). 
Money  not  paid  or  numbered.  The  exceptio 
non^numeratoB  pecunice  (plea  of  money  not 
paid)  is  allowed  to  the  principal  or  surety 
Dy  the  creditor.    Calvinus,  Lex. 

PBCX7NIA  TRAJECTITIA  (Lat.).  A 
loan  of  money  which,  either  itself  or  in  the 
shape  of  goods  bought  with  it,  is  to  be  carried 
over  the  sea,  the  lender  to  take  the  risk  from  the 
commencement  of  voyage  till  arrival  at  port 
of  destination,  and  on  tnat  account  to  have 
higher  interest ;  which  interest  is  not  essen- 
tial to  the  contract,  but,  if  reserved,  is  called 
fcenus  nauticum,  Mackeldy,  Civ.  Law,  { 
398  6.  The  term  fcenus  nauticum  is  some- 
times applied  to  the  transaction  as  well  as  the 
interest,  making  it  coextensive  with  pecunia 
trajectitia. 

PECaNZART.  That  which  relates  to 
money. 

PECUNIART  CAXX8E8.  Causes  in 
ecclesiastical  courts  where  satisfaction  is 
sought  for  withholding  ecclesiastical  dues  or 
the  doing  or  neglecting  some  act  connected 
with  the  church.  3  Sharswood,  Blackst. 
Comm.  88.  For  what  causes  are  ecclesias- 
tical, see  2  Burn,  Eccl.  Law,  39. 

PBDAaiUM  (Lat.  pes,  foot).  Money 
paid  for  passing  by  foot  or  horse  through  any 
forest  or  country.  PupiUa  oculi,  p.  9,  c.  7  ; 
Cassan  de  Coutnm.  Burgund.  p.  118;  Rot. 
Tasc.  22  Edw.  III.  m.  34. 

PEDAULXXS  (Lat.  pes,  foot).  In  ClvU 
Law.  A  judge  who  sat  at  the  foot  of  the 
tribunal,  ue,  on  the  lowest  seats,  ready  to 
try  matters  of  little  moment  at  command  of 
prv:tor.    Calvinus,  Lex. ;  Vicat,  Voc.  Jur. 


PEDIGREE.  A  succession  of  degrees 
from  the  origin:  it  is  the  state  of  the  family 
as  far  as  regards  the  relationship  of  the  dif- 
ferent members,  their  births,  marriages,  and 
deaths.  This  term  is  applied  to  persons  or 
families  who  trace  their  origin  or  descent. 

On  account  of  the  difficulty  of  proving  in 
the  ordinary  manner,  by  living  witnesses, 
facts  which  occurred  in  remote  times,  hear- 
say  evidence  has  been  admitted  to  prove  a 
pedigree.     See  Declaration  ;  IIbarsat. 

PEDIS  POSITIO  (Lat.  a  planting  or 
placing  of  the  foot).  A  term  used  to  de- 
note an  actual  corporal  possession.  Possessio 
est  quasi  pedis  posiiio:  possession  is  as  it 
werd  a  planting  of  the  foot.  3  Coke,  42 ;  8 
Johns.  N.  Y.,  per  Kent,  C.  J. ;  6  Penn.  St 
303 ;  2  Nev.  &  M.  343.    See  Pedis  Possessio. 

PEDIS  POSSESSIO  (Lat.).  Afoothold; 
an  actual  possession.  To  constitute  adverse 
possession,  there  must  he  pedis  posseisio,  or 
a  substantial  inclosure.  2  Bouvier,  Inst.  n. 
2193 ;  2  Nott.  &  M'C.  So.  C.  343. 

PEDLARS.  Persons  who  travel  about 
the  country  with  merchandise  for  the  pur* 
pose  of  selling  it. 

Persons,  except  those  peddling  newspapers, 
Bibles,  or  religious  tracts,  who  sell,  or  offer 
to  sell,  at  retail,  goods,  wares,  or  other  com- 
modities, travelling  from  place  to  place,  in 
the  street,  or  through  different  parts  of  the 
country.    Act  of  Congr.  July  1,  1862. 

They  are  obliged,  under  the  laws  of  per- 
haps all  the  states,  and  of  the  United  States, 
to  take  out  licenses,  and  to  conform  to  the 
regulations  which  those  laws  establish. 

PEERS  (Lat.  pares).  The  vassals  of  a 
lord ;  the  freeholders  of  a  neighborhood, 
before  whom  livery  of  seisin  was  to  be  made, 
and  before  whom,  as  the  jury  of  the  county, 
trials  were  had.  2  Sharswood,  Blackst 
Comm.  316.  Trial  by  a  man's  peers  or 
equals  is  one  of  the  rights  reserved  by  Magna 
Charta.  4  Sharswood,  Blackst.  Comm.  349. 
These  vassals  were  called  pares  curia,  which 
title  see.     1  Washburn,  Real  Prop.  23. 

The  nobility  of  England,  who,  though  of 
different  ranks,  viz.  dukes,  marquises,  earls, 
viscounts,  and  barons,  yet  are  e^ual  in  their 
privilege  of  sitting  and  voting  in  the  house 
of  lords :  hence  they  are  called  peers  of  the 
realm. 

They  are  created  by  writ  summoning  them 
to  attend  the  house  of  lords  by  the  title  in- 
tended to  be  j2;iven,  or  by  letters  patent  di- 
rectly conferring  the  dignity.  The  former 
is  the  more  ancient  way ;  but  the  grant  by 

? stent  is  more  certain.  See  Sullivan,  Lect, 
9  a ;  1  Wooddeson,  Lect.  37. 
Peers  are  tried  by  their  peers  in  cases  of 
treason,  felony,  and  misprision  of  the  same. 
In  cases  of  treason,  felony,  and  breach  of  the 
peace,  they  have  no  privilege  from  arrest. 
1  Sharswood,  Blackst.  Comm.  401*,  n.  11. 

Bishops  who  sit  in  parliament  are  peers; 
but  the  word  spiritual  is  generally  added* 
e.g.  "lords  temporal  and  spiritual.''  1  Shars- 
wood, Blackst  Comm.  401*  n.  12. 
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Peerage  may  be  for  life,  which  does  not 
make  the  peer  a  lord  of  parliament,  i.e. 
entitle  him  to  a  seat  in  the  house  of  lords. 

1  Sharswood,  Blackst.  Comm.  401*,  n.  10. 
A  peerage  is  not  transferable,  except  with 
consent  of  parliament.  IiL  A  peerage  is 
lost  by  attainder.  1  Sharswooo,  Blackst. 
Comm.  412* 

PEINE  FORTE  ET  DURE  (L.  Fr.].  In 
Engliah  Law.  A  punishment  formerly  in- 
flicted in  England  on  a  person  who,  l)eing  ar^ 
raigned  of  felony,  refused  to  plead  and  put  him- 
self on  his  trial,  and  stubbornly  stood  mute. 
lie  was  to  be  laid  down,  naked,  on  his  back, 
on  the  ground,  his  feet  and  head  and  loins 
covered,  his  arms  and  legs  drawn  apart  by 
cords,  and  as  mudh  weight  of  iron  or  8tone  as 
he  could  bear  placed  (m  his  chest.  He  was  to 
have  the  next  day  three  morsels  of  barley 
bread,  withoutdrink ;  the  next,  three  draughts, 
as  much  each  time  as  he  could  drink,  of  the 
nearest  stagnant  water  to  the  prison,  with- 
out bread ;  and  such  was  to  be  his  diet  on 
alternate  days,  till  he  died.  This  punish- 
ment was  vuljijarly  called  pressing  to  death. 

2  Reeve,  Hist.  Eng.  Law,  134;  4  Sharswood, 
Blackst.  Comm.  324 ;  Cowel ;  Britton,  c.  4. 
fol.  11*.  This  punishment  was  introduced 
between  31  Edw.  III.  and  8  lien.  IV.  4 
Sharswood,  Blackst.  Comm.  324;  Year  B.  8 
Hen.  IV.  1.  Standing  mute  is  now,  by 
statute,  in  England,  equivalent  to  a  confession 
or  verdict  of  guilty.  12  Geo.  IIL  c.  20.  See 
Mute. 

The  only  instance  in  which  this  punish- 
ment has  ever  been  inflicted  in  this  country 
18  that  of  Giles  Cory,  of  Salem,  who  refused 
to  plead  when  arraigned  as  a  witch.  Wash- 
burn, Jud.  Hist.  142;  1  Chandler,  Crim. 
Trials,  122. 

PELT  "WOOL.  The  wool  pulled  off  the 
skin  or  pelt  of  a  dead  ram. 

PENAL  ACTION.  An  action  for  re- 
covery of  statute  penalty.  3  Stephen,  Comm. 
635.  See. Hawkins,  Pl.Cr.  Informatio.  It  is 
distinguished  from  a  popular  or  qui  tarn  action, 
in  which  the  action  is  brought  by  the  in- 
former, to  whom  part  of  the  nenalty  goes.  A 
penal  action  or  information  is  brought  by  an 
officer,  and  the  penalty  goes  to  the  king. 
1  Chitty.  Gen.  Pract.  25,  note;  2  Archbold, 
Pract.  188. 

PENAL  BILL.  The  old  name  for  a 
bond  witii  condition,  by  which  a  person  is 
bound  t«  pay  a  certain  sum  of  money  or  do 
a  certain  act,  or,  in  default  thereof,  pay  a 
certain  Fum  of  money  by  way  of  penalty. 
Jacob,  Law  Diet.  Bill. 

PENAL  STATUTES.  Those  which  in- 
flict a  penalty  for  the  violation  of  some  of 
their  provisions. 

It  is  a  rule  of  law  that  such  statutes  must 
be  construed  strictly.  1  Blackstone,  Comm. 
88;  Espinasse,  Pen.  Actions,  1;  Biiseawen, 
Conv. ;  Croke  Jac.  415  ;  1  Comyns,  Dig.  444 ; 
5  id.  300 ;  1  Kent,  Comm.  407.  Thejr  can- 
not, therefore,  be  extended  by  their  spirit  or 
equity  to  other  offences  than  those  clearly 


described  and  provided  for.    1  Paine,  C!  0. 
32 ;  6  Cranch,  171. 

PENALTT.  A  clause  in  an  agreement, 
by  which  the  obligor  agrees  to  pay  a  certain 
sum  of  money  if  he  shall  fail  to  fulfil  the 
contract  contained  in  another  clause  of  the 
same  agreement. 

A  penal  obligation  differs  flrom  an  alfeniative 
obligation,  for  this  is  but  one  in  its  espenee;  while 
a  penalty  always  includes  two  distinct  engagements, 
and  when  the  first  is  fulfilled  the  second' is  void. 
When  a  breach  has  taken  place,  the  obligor  has 
his  option  to  require  the  fulfilment  of  the  fir&t  obli- 
gation, or  the  payment  of  the  penalty,  in  those 
cases  which  caunot  be  relieved  in  equity,  when 
the  penalty  is  considered  as  liquidated  damages. 
Dalloz,  Diet.  Obl'ujntion  avec  Clau«e  piiia/f. 

A  distinction  is  made  in  courts  of  equity  between 
penalties  and  forfeitures.  In  cnsea  of  forietture 
for  the  breach  of  any  covenant  other  than  a  oov«. 
nant  to  pay  rent,  relief  will  not  be  gpranted  in 
equity,  unless  upon  the  ground  of  accident,  fraud, 
mistake,  or  surprise,  when  the  breach  is  cnpable 
of  compensation.  Eden,  loj.  22 ;  3  Ves.  Ch.  692 ; 
16  frf.  403 :  18  id.  68;'  4  Bouvier,  Inst.  n.':i915. 

For  the  distinction  between  a  penalty  and  liquid* 
ated  damages,  see  Liquidated  Dauaoes. 

The  penalty  lemains  unaffected  although  the 
condition  may  have  been  partially  performed :  as, 
in  a  case  where  the  penalty  wus  one  thousand 
dollars,  and  the  condition  was  to  pay  an  annuity 
of  one  hundred  dollars,  which  had  been  paid  for 
ten  years,  the  penalty  was  still  Talid.     5  Vt  355. 

The  punishment  inflicted  by  law  for  its 
violation.  The  term  is  mostly  applied  to  a 
pecuniary  punishment.  See  G  Pet.  404;  7 
Wheat.  13;  10  id.  246;  1  Wash.  C.  C.  1 ;  2 
id.  323 :  1  Paine,  C.  C.  CGI ;  1  Gall.  C.  C.  26 ; 
2  id.  515 ;  1  Mas.  C.  C.  243  ;  3  Johns.  Cas. 
N.  Y.  297 ;  7  Johns.  N.  Y.  72 ;  1  Pick.  Mass. 
451 ;  4  Mass.  433  ;  8  id.  232 ;  15  id.  488 ;  8 
Comyns,  Dig.  846 ;  16  Viner,  Abr.  301 ;  1 
Vern.  Ch.  83,  n. ;  1  Saund.  58,  n. :  1  Swanst. 
Ch.  318.  See,  generally,  Bouvier,  Inst.  Index. 

PENANCE.  In  Ecclesiastical  Law. 
An  ecclesiastical  punishment  inflicted  by  an 
ecclesiastical  court  for  some  spiritual  oflence. 
Ayliffe,  Parerg.  420. 

PENCHi.  An  instrument  made  of  plum- 
bago, red  chnlk,  or  other  suitable  s«ibsln.icts 
for  writing  without  ink. 

It  has  been  holdcn  that  «•  v/ill  written  with 
a  pencil  C'.>u!d  nuc  on  this  account  be  an- 
nulled.    1  Phill.  Eccl.  1 ;  2  i(/.  173. 

PENDENTE  LITE  ( Lat.).  Pending  the 
continuance  of  an  action  while  litigation  con- 
tinues. 

An  administrator  is  appointed  pendente 
liie^  when  a  will  is  contested.  2  Bouvier, 
Inst.  n.  1557.  See  Aduinistrator;  Lis 
Pendens. 

FENDENTBS  (Lat.).    In  Civil  Law 
The  fruits  of  the  earth  not  yet  separated  from 
(he  ground  ;  the  fruits  hanging  by  the  roots. 
Erskine,  Inst.  b.  2,  lit.  2,  s.  4. 

PENETRATION.  The  act  of  inserting 
the  penis  into  the  female  organs  of  generar 
tion.  9  Carr.  Ik  P.  118.  See  5  Carr.  k  P. 
321 ;  8  id.  614;  9  id.  31.  It  was  once  held 
that  in  order  to  commit  the  crime  of  rape  it 
is  requisite  that  the  penetration  should  be 
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0uch  as  to  rupture  the  hymen.  5  Oarr.  &  P. 
321.  But  this  case  has  since  been  expressly 
overruled.  2  Mood.  Cr.  Cas.  90 ;  9  Carr.  & 
P.  752. 

This  has  been  denied  to  be  sufficient  to 
constitute  a  rape  without  emission.  The 
statute  9  Geo.  I V.  o.  31,  J  18,  enacts  that  the 
carnal  knowledge  shall  be  deemed  complete 
apon  proof  of  penetration  only.  Statutes  to 
the  same  effect  have  been  passed  in  some  of 
the  United  States;  but  the^e  statutes  have 
been  thought  to  be  merely  declarator v  of  the 
common  law.  3  Green  leaf,  Ev.  J  210.  See, 
on  this  subject,  1  Hale,  PI.  Cr.  628 ;  1  East, 
PI.  Cr.  437  ;  1  Chitty.  Med.  Jur.  386-395  ;  1 
Russell,  Crini.  Law,  800 ;  Rape. 

PEKITBNTIAR7.  A  prison  for  the 
punishment  of  convipts. 

There  are  two  systems  of  penitentiaries  in  the 
United  States,  eaoli  of  which  is  claimed  to  be  the 
best  by  its  partisans, — the  Pennsylvania  system 
and  the  New  York  system.  By  the  former,  eon- 
Ticts  are  lod^^ed  in  separate,  well-lighted,  and  weil- 
Tentilated  cells,  where  they  are  required  to  work 
durini^  stated  bonrs.  During  the  whole  time  of 
their  confinement  they  are  never  permitted  to  see 
or  speak  with  each  other.  Their  usnal  employ- 
ments are  shoemaking.  weaving,  winding  yarn, 
picking  wool,  and  such  like  business.  The  only 
punishments  t-i  which  convicts  are  subject  are  the 
privation  of  food  for  short  periods,  nnd  confinement 
without  labor  in  dark  but  will-aired  cells:  this 
discipline  nas  been  found  suflBcient  to  keep  perfect 
order;  the  whip  and  all  other  corporeal  punish- 
men^s  are  prohibited.  The  advantages  of  the  plan 
are  numerous.  Men  cannot  long  remain  in  solitude 
without  labor;  convicts,  when  deprived  of  it,  a»k 
it  as  a  favor,  and,  in  order  to  retain  it,  use,  gene- 
rally, their  best  exertions  to  do  their  work  well ; 
being  entirely  secluded,  they  are  of  course  unknown 
to  their  fellow-pri<*oner8,  and  can  form  no  combina- 
tion \o  e.^cnpe  while  in  prison,  or  associations  to 
prey  upon  society  when  they  are  out ;  being  treated 
with  kindness,  and  afforded  books  for  their  instruc- 
tion and  amusement,  they  become  satisfied  thtit 
society  does  not  mnke  war  upon  them,  and  more 
disposed  to  return  to  it,  which  they  are  nftt  pre- 
vented from  doing  by  the  exposure  of  their  fellow- 
prisoners  when  in  a  strung^  place;  the  labor  of 
the  onnvicts  tends  greatly  to  defray  the  expenses 
of  the  prison.  The  disadvantages  which  were  an- 
ticipated have  been  found  to  be  groundless.  A mong 
these  were  that  the  prisoners  would  be  unhealthy; 
experience  h»«  proved  the  eontrnry:  that  they 
wouM  become  insane;  ihi'<  has  nl^o  been  found  to 
be  otherwise:  that  solitude  is  incompatible  with 
the  performance  of  business:  that  obedience  to  the 
di<c'pline  of' the  prison  could  not  be  enforced. 
These,  and  all  other  objections  to  this  system,  are 
by  its  friends  believed  to  be  without  force. 

The  New  York  system,  adopted  at  Auhnm, 
which  was  probably  copied  from  the  penitentiary 
at  Ghent,  in  the  Netherlands,  called  La  Maison  de 
Force,  is  founded  on  the  system  of  isolation  nnd 
separation,  as  well  as  that  of  Pennsylvania,  but 
with  this  difference,  that  in  the  former  the  prisoners 
are  confined  to  their  separate  cells  during  the  night 
•nly;  during  the  working-hours  in  the  daytime 
fh«>y  labor  together  in  workshops  appropriated  to 
their  use.  They  eat  their  meals  together,  but  in 
■iieh  a  manner  as  not  to  be  nble  to  spetik  with  each 
other.  Silence  is  also  itnposed  uprn  them  at  their 
labor.  They  perform  the  labir  of  carpenters,  black- 
smiths, weavers,  shoemakers,  tailors,  coopers,  gar- 
deners, 'Wood -sawyers,  etc.  The  dircipline  of  the 
prison  is  ooforaed  by  stripes,  inflicted  by  the  as- 


siatant  keepers,  on  the  backs  of  the  prisoners; 
though  this  punishment  is  rarely  exercised.  The 
advantages  of  this  plan  are  that  the  convicts  are 
in  solitMry  confinement  during  the  night ;  that  their 
labor,  by  being  joint,  is  more  productive;  thut,  in- 
asmuch as  a  clergyman  is  employed  to  preach  to 
the  prisoners,  the  system  affords  an  opportunity  for 
mental  and  morul  improvements.  Among  the  ob- 
jections made  to  it  are  that  the  prisoners  have 
opportunities  of  communicating  with  each  other 
and  of  forming  pluns  of  escape,  and.  when  they  aro 
out  of  prison,  of  associating  together  in  conse- 
quence of  their  previous  acquaintance,  to  the  de- 
triment of  those  who  wish  to  return  to  virtue,  and 
to  the  danger  of  the  public;  that  the  discipline  is 
degrading,  and  that  it  engenders  bitter  resentment 
in' the  mind  of  the  convict. 

See,  generally,  on  the  subject  of  penitentiaries. 
Report  of  the  Commissiouers  (Messrs  King,  Shaler, 
ana  Wharton)  on  the  Penal  Code  of  Pennsylvania; 
De  Beaumont  and  De  Tocqncville,  on  the  Peniten- 
tiary System  of  the  United  States;  Mease  on  the 
Penitentiary  System  of  Pennsylvania;  Carey  on 
ditto ;  Reports  of  the  Boston  Prison  Discipline  So- 
ciety; Livingston's  excellent  Introductory  Report 
to  the  Code  of  Reform  and  Prison  Discipline,  pre- 
pared for  the  state  of  Louisiana;  Encycl.  Amerio. 
Priwn  Dittupliue  ;  De  I'Etat  actuel  des  Prisons  en 
France,  par  L.  M.  Moreau  Christophe;  Dalloi, 
Diet.  Peiutf  §  1,  n.  3,  and  Supplem.  Prinont  el 
liagne; 

PENNSYLVANIA.  One  of  the  thii^ 
teeti  original  states  of  the  United  States  of 
America. 

It  received  its  name  from  a  royal  charter,  granted 
by  Chari«-s  II.  to  William  Penn  on  the  4th  of 
March,  1681.  By  that  charter  William  Penn  was 
couftituted  the  proprietary  and  governor  of  the  ter- 
ritory. The  first  frnme  of  government  was  adopted 
on  the  20th  of  April,  1682.  This  was  amended  in 
1683.  again  in  1696,  and  again  in  1701.  The  or- 
ganic law,  as  adopted  in  1701,  continued  the  sa- 
preme  law  of  the  province  during  the  residue  of  the 
proprietary  government  In  1776,  aHer  the  decla- 
ration of  American  independence,  a  constitution 
was  formed  adaptol  to  the  altered  circumstances 
of  the  country,  which  continued  in  force  until  1790, 
when  a  new  one  was  substituted.  This  was  amended 
in  18^i8  by  the  introduction  of  some  very  radical 
chBn«res.  Oiber  amendments  were  made  in  1850, 
in  1857,  and  in  1864. 

The  form  of  government  established  by  the  onn- 
stituHon  is  republican.  Legislative,  executive,  and 
judicial  power.«  are  committed  to  three  distinct  de- 
partmen's,  neither  of  which  can  exercise  the  powers 
of  any  other  department. 

Tho  legisliitive  power  is  verted  in  a  gen'^ral  as- 
sembly, consisting  of  a  senate  and  house  of  repro- 
sentnti^es. 

The  supreme  executive  power  is  vested  in  a  gOT- 
emor. 

All  judicial  power  Is  vested  in  a  supreme  eonrt^ 
in  courts  of  oyer  and  terminer  and  genrrnl  jail  do- 
livery,  in  a  court  of  common  pleas,  orphans*  court, 
register's  court,  nnd  court  of  quarter  sessions  of  the 
peaee,  for  each  county,  in  justices  of  the  peace,  and 
in  such  other  eourts  as  the  legislature  may  from 
time  to  time  establish. 

The  members  of  the  senate  and  house  of  repre- 
sentatives, the  governor,  and  all  judicial  officers,  aro 
elected  by  the  people,  and  they  hold  their  oflHecs 
during  limited  periods.  All  ele<  tions  are  by  ballot, 
except  those  made  by  persons  noting  in  a  represent- 
ative chnnicter.  Every  white  freeman,  a  citiien  of 
the  United  States,  of  the  ago  of  twenty-one  years, 
h.iving  reside  I  in  the  state  one  year  and  in  tho  eleo- 
tt>in  district  where  he  offers  to  vote  ten  days  imme- 
diately picceding  the  election,  and  having  withio 
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two  years  paid  %  state  or  county  tax  asBCSsed  at 
least  ten  days  before  the  election,  is  entitled  to  the 
rights  of  an  elector;  and  a  citizen  of  the  United 
States,  who  had  preriously  been  a  quali6ed  voter 
of  the  state,  and  remo]red  therefrom  and  returned, 
is  entitled  to  vote  after  a  new  residence  within  the 
state  fur  six  months,  if  he  has  resided  in  the  elec- 
tion district  and  paid  taxes  as  aforesaid.  White 
freemen,  citizens  of  the  United  States,  between  the 
ages  of  twenty-one  and  twenty-two,  are  entitled  to 
yote  without  the  payment  of  taxes,  subject  to  the 
restrictions  respecting  residence  already  mentioned. 
Qualified  electors  in  actual  military  service  of  the 
United  States  or  of  the  state,  under  a  requisitio** 
from  the  president  of  the  United  States  or  under 
authority  of  the  commonwealth,  are  also  entitled  to 
Tote,  under  regulations  prescribed  by  law,  without 
being  present  at  their  usunl  pince  of  election. 

The  general  election  is  held  on  the  second  Tues- 
day of  October  in  each  year. 

The  house  of  representatives  consists  of  one  hun- 
dred members,  chosen  annually.  They  are  appor- 
tioned and  distributed  every  seventh  year  through- 
out the  state,  by  districts,  in  proportion  to  the  num- 
ber of  taxable  inhabitants  therein.  No  person  is 
eligible  to  the  house  of  representatives  who  hss  not 
attained  to  the  age  of  twenty-one  years,  and  been  a 
citizen  and  inhabitant  of  the  state  three  years  next 
preceding  the  election,  and  tho  last  of  the  three 
years  an  inhabitant  of  the  district  in  and  for  which 
he  shall  be  chosen  a  representative,  unless  he  shall 
have  been  absent  on  the  public  business  of  the 
United  States  or  of  the  state. 

The  number  of  the  senators  is  fixed  by  the  legis- 
lature at  the  several  periods  of  making  the  septen- 
nial enumeration  of  taxables.  It  con  never  be  less 
than  one-fourth  nor  greater  than  one-third  of  the 
number  of  the  members  of  the  house  of  representa- 
tives. It  is  at  present  thirty-three.  The  senators 
are  chosen  in  districts  formed  by  the  legislature. 
Ko  county  can  be  divided  in  forming  a  district;  and 
no  district  can  be  entitled  to  more  than  two  sena- 
tors, unless  the  number  of  taxables  in  any  city  or 
county  is  such  as  to  entitle  it  to  elect  more  than 
two.  No  city  or  county,  however,  is  entitled  to 
elect  more  than  four.  The  city  of  Philadelphia  is 
divided  into  single  senatorial  districts.  Senators 
hold  their  offices  three  years,  and  one-third  of  the 
members  of  the  senate  are  elected  each  year.  No 
person  is  eligible  as  a  senator  who  has  not  attained 
the  age  of  twenty-five  years,  and  been  a  citizen  and 
inhabitant  of  the  state  four  years  next  before  his 
election,  and  the  last  year  thereof  an  inhabitant  of 
the  district  for  which  he  shall  be  chosen,  unless  ho 
shall  have  been  absent  on  the  public  business  of  the 
United  States  or  of  the  state.  No  person  can  hold 
the  office  of  senator  after  his  removal  from  the  dis- 
trict for  which  ho  was  chosen. 

The  powers  and  privileges  of  the  legislature  do 
not  differ  materially  from  those  which  belong  to  the 
legislatures  of  the  other  states  of  the  United  States. 
There  are  numerous  restrictions  imposed  by  the 
constitution  upon  general  power  to  legislate,  and 
most  of  the  essential  provisions  of  Magna  Charta 
have  been  incorporated  into  it. 

The  supreme  executive  power  of  the  state  is  vested 
in  a  governor,  who  is  chosen  by  the  electors  quali- 
fied to  elect  members  of  the  legislature.  His  term 
of  office  is  three  years  from  the  third  Tuesday  of 
January  next  ensuing  his  election,  and  he  is  in- 
capable of  holding  it  more  than  six  years  in  any 
term  of  nine  years.  He  must  be  at  least  thirty 
years  of  age ;  and  he  must  have  been  a  citizen  and 
Ml  inhabitant  of  the  state  seven  years  next  before 
his  election,  unless  he  shall  have  been  absent  on 
the  public  business  of  the  United  States  or  of  the 
state.  No  member  of  congress  or  person  holding 
any  office  under  the  United  States  or  of  the  state  can 
exercise  the  office  of  governor. 


The  governor  is  ex  officio  commander-in-chief  of 
the  army  and  navy  of  the  commonwealth,  and  of 
the  militia,  except  when  they  are  called  into  the 
actual  service  of  the  United  States.  It  is  his  duty 
to  see  that  tho  laws  of  the  commonwealth  are  exe-^ 
outed.  He  appoints  a  secretary  of  the  common- 
wealth during  pleasure.  He  appoints  also  an  at- 
torney-general. He  has  power  to  fill  all  vacancies 
in  judicial  offices  in  courts  of  record,  and  his  ap- 
pointees continue  in  office  until  the  first  Monday  of 
December  succeeding  the  next  general  election.  All 
commissions  must  be  in  the  name  and  by  authority 
of  the  commonwealth,  and  be  sealed  with  tho  state 
seal  and  signed  by  the  governor.  He  baa  also 
power  to  remit  fines  and  fbrfeitures,  end  grant  re- 
prieves and  pardons,  except  in  cases  of  impeach- 
ment He  may  convene  the  legialaturo  on  extra- 
ordinary occasions,  and,  in  case  of  disa;:reement 
between  the  two  houses  with  respect  to  the  time  of 
adjournment,  he  may  adjourn  them  to  such  time  as 
he  may  think  proper,  not  ^oro  remote  than  four 
months.  It  is  made  his  duty  to  communicate  U* 
the  legislature  from  time  to  time  information  of  the 
state  of  the  commonwealth,  and  recommend  to  their 
consideration  such  measures  as  he  may  deem  expe- 
dient. He  has  a  veto  power  over  every  bill  pas»ed 
by  the  legislature;  but  if,  notwithstanding  his  ob- 
jection, two-thirds  of  both  houses  agree  to  the  bill 
after  reconsideration,  it  becomes  a  law. 

In  case  of  tho  death  or  resignation  of  the  gov- 
ernor, or  his  removal  from  office,  the  office  devolves 
upon  the  speaker  of  the  senate  until  another  gov- 
ernor is  duly  qualified ;  but  in  such  a  case,  another 
governor  is  to  be  chosen  at  the  next  annual  election 
occurring  more  than  three  months  after  such  death, 
resignation,  or  removal.  In  case  of  a  contested 
election,  if  the  trial  continue  longer  than  until  the 
third  Tuesday  of  January  next  ensuing  the  day  of 
the  general  election,  the  governor  of  the  Inst  year 
or  the  speaker  of  the  senate  who  may  then  be  ic 
the  exercise  of  the  executive  authority,  continues 
therein  until  the  determination  of  such  contested 
election,  and  until  a  governor  shall  be  qualified. 

The  supremo  court  is  the  highest  judicial  tribu- 
nal of  tho  state.  It  is  composed  of  five  judges,  who 
hold  their  offices  for  the  term  of  fifteen  years,  if 
they  so  long  behave  themselves  well.  The  jndg^e 
whose  commission  will  first  expire  is  the  chief  jns- 
tir>e;  but  if  two  or  more  commissions  expire  on  the 
same  day,  the  judges  holding  such  commissions 
decide  by  lot  which  shall  be  chief  justice.  The 
jurisdiction  of  the  court  extends  o.ver  the  state,  and 
the  judges  are,  ex  officio,  justices  of  oyer  and  ter- 
miner and  general  jail  delivery  in  the  several 
counties.  The  court  is  principally  a  court  of  errors 
and  appeals,  and  its  writs  run  to  all  other  courts  in 
the  state.  It  has  also  a  limited  original  jurisdic- 
tion within  the  city  and  county  of  Philadelphia, 
and  original  jurisdiction  in  equity  extending  over 
the  commonwealth.  It  holds  its  sessions  once  in 
each  year  at  least,  in  Philadelphia,  Pittsburj^, 
Harrisburg,  and  Sunbury,  for  the  abjudication  of 
writs  of  error  and  appeals. 

For  the  courts  of  common  pleas,  the  state  is 
divided  into  twenty-six  districts;  these  districts 
are  subject  to  change  by  the  legislature,  but  no 
more  than  five  counties  can  at  any  time  be  included 
in  one  judicial  district.  The  president  judges  of 
these  courts,  and  all  other  judges  thereof  that  aro 
required  to  be  learned  in  the  law,  as  well  as  such 
judges  of  other  oonrts  of  record  as  may  from 
time  to  time  be  established  by  the  legislature,  hold 
their  offices  for  the  term  of  ten  years  if  ihey  so 
long  behave  themselves  well.  In  each  county *thej 
are,  ex  officio,  justices  of  oyer  and  terminer  and 
general  jail  delivery  for  the  trial  of  capital  and 
other  off'enders  therein;  but  they  have  no  power 
to  hold  a  court  of  oyer  and  terminer  out  of  their 
proper  districts,  nor  can  they  hold  snoh  a  court  ia 
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any  oonnty  when  the  ju^gei  of  the  tapreme  court, 
or  any  of  them,  are  sitting  in  the  same  ouunty. 

The  orphans'  court  and  the  court  of  quarter 
nessions  of  the  peace  for  each  count ▼  are  composed 
of  the  judges  of  the  court  of  common  plens  for 
the  eounty,  or  any  two  of  them ;  and  the  register 
of  wills,  together  with  the  said  jadges,  or  two  of 
them,  compose  the  register's  court 

Associate  judges  of  the  court  of  common  pleas 
are  elected  in  each  county.  They  are  not  generally 
required  to  be  learned  in  the  law :  when  not  so  re- 
quired, they  hold  their  oflSces  for  the  term  of  fire 
years,  if  they  so  long  behare  themseWes  well. 

The  legislature  has  also  established  two  district 
oonrte,  one  for  the  city  and  county  of  Philadelphia 
and  one  for  the  county  of  Alleghany. 

Most  civil  issues  are  tried  by  the  courts  of  com* 
mon  pleas  and  by  the  district  courts,  and  the  de- 
cisions of  those  courts  are  reviewable  in  the  su- 
preme court.  A  register's  oflBoe  for  the  probate  of 
wills  and  granting  letters  of  administration,  and, 
also,  ao  office  for  recording  deeds,  are  maintained 
In  each  county.  Appeals  may  be  taken  Arom  de- 
erees  of  the  register  to  the  register's  court.  The 
orphans'  courts  have  general  jurisdiction  over  the 
iettlement  of  decedents'  estates  and  the  accounts 
of  ezeoutOTB,  administrators,  and  guardians,  sub- 
ject, however,  to  an  appellate  jurisdiction  in  the 
supreme  court. 

Civil  writs  iasnei  generally,  from  the  offices  of 
tlie  clerks  of  the  courts  in  each  county ;  and  the 
style  of  all  process  is  required  to  be  **  The  Common- 
wealth of  Pennsylvania." 

PENlTSr.  The  name  of  an  English  coin, 
of  the  value  of  one-twelfth  part  of  a  shil- 
ling. 

While  the  United  States  were  colonies,  each 
adopted  a  monetary  system  composed  of  pounds, 
shillings,  and  pence.  The  penny  varied  in  value  in 
the  different  ooloniea 

PBNNT'WBiaRT.  A  troy  weight 
which  weighs  twenty-four  grains,  or  one- 
twentieth  part  of  an  ounce.    See  Weights. 

PENSION.  A  stated  and  certain  allow- 
ance eranted  by  the  goyernment  to  an  indi- 
ridual,  or  those  who  represent  him,  for 
valuable  services  performed  by  him  for  the 
country.  The  government  of  the  United 
States  has,  by  general  laws,  granted  pensions 
to  revolutionarr  soldiers,  see  1  Story,  U.  S. 
Laws,  68,  101,  224,  304,  363,  371,  451 ;  2  id. 
903,  915,  983,  1008,  1240 ;  3  id.  1662,  1747, 
1778,  1794,  1826,  1927;  4  id.  2112,  2270, 
2329, 2336, 2366 ;  to  naval  officers  and  sailors, 
1  Story,  U.  S.  Laws,  474,  677,  769;  2  id. 
1284 :  3  id.  1565 ;  to  the  army  generally,  1 
ia.  360,  412,  448 ;  2«?.  833;  3irf.  1573;  to 
tfie  militia  generally,  1  id.  255,  360,  412, 
488 ;  2  u^.  1382 ;  3  id.  1873 ;  in  the  Seminole 
war.  3  id.  1706.  See  Act  of  Congr.  July  14, 
1862,  12  U.  S.  Stat,  at  Large,  566 ;  July  4, 
1864,  13  U.  S.  Stat,  at  Large,  387. 

PBN8IONBR.  One  who  is  supported  by 
an  allowance  at  the  will  of  another.  It  is 
more  usually  applied  to  him  who  receives  an 
annuity  or  pension  from  the  government. 

^  PBONIA.  In  Bpanlsh  Law.  A  por- 
tion of  land  which  was  formerly  given  to  a 
simple  soldier  on  the  conquest  at  a  country. 
It  is  now  a  quantity  of  land  of  different  siie 
iD  different  provinces.  In  the  Spanish  pos- 
seasions  in  America  it  measured  fifty  feet 
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front  and  one  hundred  feet  deep.  2  White, 
Coll.  49 ;  12  Pet.  444,  notes. 

PEOPLE.  A  state :  as,  the  people  of  the 
state  of  New  York.  A  nation  in  its  collective 
and  political  capacity.  4  Term,  783.  See  6 
Pet.  467. 

The  word  people  occurs  in  a  policy  of  in- 
surance. The  insurer  insures  against  "de- 
tainments of  all  kings,  princes,  and  people." 
He  is  not  by  this  understood  to  insure  aeainst 
any  promiscuous  or  lawless  rabble  which  may 
be  guilty  of  attacking  or  detaining  a  ship. 
2  Marsludl,  Ins.  508.  See  Bodt  Politic  ; 
Nation. 

PER.  By.  When  a  writ  of  entry  is  sued 
out  against  the  alienee,  or  descendant  of  the 
original  disseisor,  it  is  then  said  to  be  brought 
in  the  oer,  because  the  writ  states  that  the 
tenant  nad  not  the  entry  but  by  the  original 
wrong-doer.  3  Blaokstone,  Comm.  181.  See 
Entrt,  Writ  of. 

PER  iBS  ET  LIBRAM  (Lat.  <bs,  brass/ 
lihram,  scale).  In  Civil  Law.  A  sale  was 
said  to  be  made  per  ass  ei  libram  when  one 
called  libripens  held  a  scale  (libra),  which  the 
one  buying  struck  with  a  brazen  coin  ((»), 
and  said,  **  I  say,  by  the  right  of  a  Roman, 
this  thing  is  mine,"  and  gave  the  coin  to  the 
vendor,  in  presence  of  at  least  three  witnesses. 
This  kind  of  sale  was  used  in  the  emancipa- 
tion of  a  son  or  slave,  and  in  making  a  wilL 
Calvinus,  Lex.  MancipaHo;  Yicat,  Yoq.  Jur. 
Mancipatio, 

PER  ALLUVIONBM  (Lat.).  In  ClvU 
Law.  Bv  alluvion,  or  the  gradual  and  im- 
perceptible increase  arising  from  deposit  by 
water.  Vocab.  Jur.  Utr.  AUutio;  Angell  ft 
A.  Waterc.  53-57. 

PER  ANNULUM  ET  BACULUM 

(Lat.).  In  Boclealastioal  Law.  The  sym- 
bolical investiture  of  an  ecclesiastical  dignity 
was  per  annulum  et  bactUum,  i.e.  by  staff  and 
crosier.  I  Sharswood,  Blackst.  Comm.  378, 
379 ;  1  Bum,  Eocl.  Law,  209. 

PER  AVBR8IONBM  (Lat.).  In  CItU 
Law.  By  turning  away.  Applied  to  a  sale  not 
by  measure  or  weight,  but  for  a  sinele  price  for 
the  whole  in  gross :  e.g.  a  sale  of  all  tne  wine 
of  a  vineyard  for  a  certain  price.  Yooab. 
Jur.  Utr.  Averno.  Some  derive  the  mean- 
ing of  the  phrase  from  a  tuming  away  of  the 
risk  of  a  deficiency  in  the  quantity  from  the 
seller  to  the  buyer;  others,  from  turning 
away  the  head,  i.e.  negligence  in  the  sale; 
others  th i nk  avereio  is  for  adversio.  Calvinus, 
Lex. ;  2  Kent,  Comm.  640 ;  4  id.  517.  v 

PER  CAPITA  (Lat.  by  the  head  or 
polls ) .  When  descendants  take  as  individuals, 
and  not  by  right  of  representation  (per 
stirpes) y  they  are  said  to  take  per  capita.  For 
example,  if  a  legacy  be  given  to  the  issue  of 
A  B,  and  A  B  at  the  time  of  his  death  shall 
have  two  children  and  two  erandchildren, 
his  estate  shall  be  divided  into  four  parts,  and 
the  children  and  grandchildren  snail  each 
have  one  of  them.  3  Yes.  Ch.  257;  13  id. 
344 ;  2  Sharswood,  Blackst  Comm.  218 ;  6 
Oush.  Mass.  158,  162;  2  Jarman,  Wills,  Per> 
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kins'  Notes,  47 ;  3  Beav.  Rolls,  451 :  4 1<2. 239 ; 
2  Stephep,  Comm.  253  ;  3  id.  197  ;  2  Wood- 
deson,  Lect.  114. 

PER  AND  CUI.  When  a  writ  of  entry 
is  brought  against  a  second  alienee  or  de- 
scendant irom  the  disseisor,  it  is  said  to  be  in 
the  per  and  cut,  because  the  form  of  the  writ 
is  that  the  tenant  had  not  entry  but  by  and 
under  a  prior  alienee,  to  whom  the  intruder 
himself  demised  it.  2  Blackstone,  Comm. 
181.    See  Entry,  Writ  of. 

PER  CURIAM  (Lat.  by  the  court).  A 
phrase  which  occurs  m  all  the  reports.  It  is 
sometimes  translated.   See  3  Barb.  N.  Y.  353. 

PER  FORMAM  DONI  (Lat.  by  the 
form  of  the  gift).  According  to  the  line  of 
descent  prescribed  in  the  conveyance  of  the 
ancestor  or  donor  of  estate-tail.  2  Shars- 
wood,  Blackst.  Comm.  113* ;  3  Harr.  &  J.  Md. 
323 ;  1  Washburn,  Real  Prop.  74,  81. 

PER  FRAX7DEM  (Lat.).  A  replication 
to  a  plea  where  something  has  been  pleaded 
which  would  be  a  discharge  if  it  had  been 
honestly  pleaded  that  such  a  thing  has  been 
obtained  by  fraud:  for  example,  where,  on 
debt  on  a  statute,  the  defendant  pleads  a  prior 
action  depending,  if  such  action  has  been  com- 
menced by  fraud  the  plaintiff  may  reply  j?er 
fraudem.    2  Chitty,  Plead.  ♦675 . 

PER  INFORTUNIUM  (Lat.  by  misad- 
venture). In  Criminal  Law.  •  Homicide 
per  infortunium,  or  by  misadventure,  is  said 
to  take  place  when  a  man  in  doing  a  lawful 
act,  without  any  intent  to  hurt,  unfortunately 
kills  another.  Hawkins,  PI.  Gr.  b.  1,  c.  11 ; 
Foster,  Grim.  Law,  258, 259 ;  Goke,  3d  Inst.  56. 

PER  MINAS  (Lat.  by  threats).  When 
a  man  is  compelled  to  enter  into  a  contract 
by  threats  or  menaces,  either  for  fear  of  loss 
of  life  or  mayhem,  he  may  avoid  it  after- 
wards. 1  Sharswood,  Blackst.  Gomm.  131 ; 
Bacon,  Abr.  Duress,  Murder  ( A ) .  See  Duress. 

PER  BTT  BT  PER  TOUT  (Law  Fr.  by 
the  moiety,  or  half,  and  by  the  wnole).  The 
mode  in  which  joint  tenants  hold  the  joint 
estate,  the  effect  of  which,  technically  con- 
sidered, is  that  for  purposes  of  tenure  and 
survivorship  each  is  the  holder  of  the  whole, 
but  for  purposes  of  alienation  each  has  only 
his  own  share,  which  is  presumed  in  law  to 
be  equal.  1  Washburn,  Ileal  Prop.  406 ;  2 
Sharswood,  Blackst.  Gomm.  182. 

PER  QUOD  CONSORTIUM  AMI8IT 

(Lat.  by  which  he  lost  her  company).  If  a 
man's  wife  is  so  badly  beaten  or  ill  used  that 
thereby  he  loses  her  company  and  assistance 
for  any  time,  he  has  a  separate  remedy  by  an 
action  of  trespass  (in  the  nature  of  an  action 
on  the  case)  per  quod  consortium  amisit,  in 
which  he  shall  recover  satisfaction  in  dam- 
ages. 3  Sharswood,  Blackst.  Gomm.  140; 
Groke  Jac.  501, 538 ;  1  Ghitty,  Gen.  Pract.  59. 

PER  QUOD  8ERVITIUM  AMIBIT 

(Lat.  by  which  he  lost  her  or  his  service). 
Where  a  servant  has  been  so  beaten  or  in- 
jured that  his  or  her  services  are  lost  to  the 
master,  the  maptor  has  an  action  of  trespass 


vi  et  armisy  per  quod  sertfitium  amisitf  in 
which  he  must  allege  and  prove  the  s[kicial 
damage  he  has  sustained.  3  Sharswood, 
Blackst.  Gomm.  142.  This  action  is  com- 
monly brought  by  the  father  for  the  seduo- 
tion  of  his  daughter,  in  which  case  very 
slight  evidence  of  the  relation  of  master  and 
servant  is  necessary;  but  still  some  loss  of 
service,  or  some  expense,  must  be  shown. 
5  East,  45 ;  6  id.  391 ;  11  id.  23 ;  T.  Raym. 
459;  3  Wils.  18;  2  Term,  4;  5  Bos.  &  P. 
466 ;  Peake,  253 ;  1  Stark.  287  ;  2  id.  493 ; 
3  Bsp.  119  ;  5  Price,  Exch.  641 ;  11  Ga.  603 ; 
15  Barb.  N.  Y.  279 ;  18  id,  212 ;  8  N.  Y. 
191 ;  11  id,  343;  14  id,  413;  20  Penn.  St. 
354;  5  Md.  211;  1  Wise.  209;  3  Sneed. 
Tenn.  29. 

PER  8TIRPB8  (Lat.  stirps,  trunk  or 
root  of  a  tree  or  race).  By  or  according  to 
stocks  or  roots ;  by  right  of  representation. 
Mass.  Gen.  Stat.  1860,  c.  9,  2  12;  6  Gush. 
Mass.  158,  162;  2  Sharswood,  Blackst. 
Gomm.  217,  218 ;  2  Stephen,  Gomm.  253 ;  2 
Wooddeson,  Lect.  114,  115 ;  2  Kent,  Gomm. 
425. 

PER  UNIVERSITATBM  (Lat.  by  the 
whole).  Used  of  the  acquisition  of  any 
property  as  a  whole,  in  opposition  to  an 
acquisition  by  parts :  e.g.  the  acquisition  of 
an  inheritance,  or  of  the  separate  property 
of  the  son  {peculium),  ete.  Galvinus,  Lex. 
Universitcis. 

PERAMBULATIONE  FACIENDA, 
WRIT  DB.  In  English  Law.  The  name 
of  a  writ  which  is  sued  by  consent  of  both 
parties  when  they  are  in  doubt  as  to  the 
bounds  of  their  respective  estates:  it  is 
directed  to  the  sheriff  to  make  perambulation, 
and  to  set  the  bounds  and  limits  between  them 
in  certainty.    Fitsherbert,  Nat.  Brev.  309. 

"  The  writ  de  perambulatione  faciendd  is 
not  known  to  have  been  adopted  in  practice 
in  the  United  States,"  says  Professor  Green- 
leaf,  £v.  {  146,  n. ;  "  but  in  several  of  the 
states  remedies  somewhat  similar  in  prin- 
ciple have  been  provided  by  statutes." 

PERCEPTION  (From  per  and  capere). 
The  taking  possession  of.  For  example,  a 
lessee  or  tenant  before  perception  of  the 
crops,  t.e.  before  harvesting  tnem,  has  a 
right  to  offset  any  loss  which  may  happen 
to  them,  against  the  rent ;  but  after  the  per- 
ception they  are  entirely  at  his  risk.  Mao- 
keldy,  Givif  Law,  {  378.  Used  of  money,  it 
means  the  counting  out  and  payment  of  a 
debt.  Also  used  for  food  due  to  soldiers. 
Vicat,  Voc.  Jur. 

PERCH.  The  length  of  sixteen  feet  and 
a  half;  a  pole  or  rod  of  that  length.  Forty 
perches  in  length  and  four  in  breadth  make 
an  acre  of  land. 

PERDONATIO  UTLAQARLS  (Lat). 
In  English  La'w.  A  pardon  for  a  mai^who, 
for  contempt  in  not  yielding  obedience  to  the 
process  of  the  king's  courts,  is  outlawed,  and 
afterwards,  of  his  own  accord,  surrenders. 

PERDUELLIO  (Lat).  In  CMl  Law. 
At  first,  an  honorable  enmity  to  the  republic ; 
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afterwards,  a  traitoroue  enmity  of  a  citizen ; 
consisting  in  being  of  a  hostile  disposition 
towards  the  republic,  eg.  treason  aiming  at  the 
supreme  power,  violating  the  privileges  of  a 
Roman  citizen  by  beating  him,  etc. ,  attempt- 
ing any  thing  against  the  person  of  the  em- 
peror, and,  in  general,  any  open  hostility  to 
the  republic.  Sometimes  used  for  the  enemy 
or  traitor  himself.  PerdueUio  was  distin- 
guished from  crimen  imminuta  mc^estatis^  as 
being  an  attempt  against  the  whole  republic, 
punishable  in  comitia  ceniuriaia^  by  cruci- 
fixion and  by  infamy  after  death.  Calvinus, 
Lex. ;  VicAt,  Voc.  Jur. 

PEREaRINI  (Lat.).  In  CivU  Law. 
Under  the  denomination  of  j^ere^m  werecom- 
prehended  all  who  did  not  enjoy  any  capacity 
of  the  law,  namely,  slaves,  alien  enemies, 
and  such  foreigners  as  belonged  to  nations 
with  which  the  Romans  had  not  established 
relations.    Sa?igny,  Dr.  Rom.  {  66. 

PEREMPTORIUS  (Lat.  from jpmm^re, 
to  destroy ) .  In  Civil  Law.  That  which  takes 
away  or  destroys  forever :  hence,  exceptioper- 
emptoriaj  a  plea  which  is  a  perpetual  bar. 
See  Peremptory.  Bracton,  lib.  4,  c.  20; 
Fleta,  lib.  6,  c.  36,  {  3 ;  Cal?inus,  Lex. 

PERBMPTOR7.  Absolute ;  positive. 
A  final  determination  to  act,  without  hope  of 
renewing  or  altering.  Joined  to  a  substan- 
tive, this  word  is  freouently  used  in  law :  as, 
peremptory  action,  titzherbert,  Nat.  Brev. 
d5,  3s,  104,  108;  peremptory  nonsuit,  id. 
5,  11 ;  peremptory  exception,  Bracton,  lib. 
4,  c.  20 ;  peremptory  undertaking,  3  Chitty. 
Pract.  112,  793 ;  peremptory  challenge  of 
jurors.  Inst.  4.  13.  9 ;  Code,  7.  50.  2 ;  8. 36. 
8 ;  Dig.  5.  1.  70.  73. 

PBREMPTORT   CHALLENGB.     A 

challenge  without  cause  ^iven,  allowed  to 
prisoner's  counsel  in  criminal  cases,  up  to  a 
certain  number  of  jurors.  11  Chitty,  Stat. 
59,  689 ;  2  Hargrave,  St.  Tr.  808 ;  4  id.  1 ; 
Foster,  Crim.  Law,  42 ;  4  Sharswood,  Blackst. 
Comm.  353*. 

PEREMPTORT  DEFENCE.  A  de- 
fence which  insists  that  the  plaintiff  never 
had  the  right  to  institute  the  suit,  or  that,  if 
he  had,  the  original  right  is  extinguished  or 
determined.    4  JBouvier,  Inst.  n.  4206. 

PEREMPTORT  EXCEPTION.    Any 

defence  which  denies  entirely  the  ground  of 
action.  1  White,  New  Recop.  283.  So  of 
a  demurrer.     1  Tex.  364. 

PEREMPTORT   MANDAMUS.     A 

mandamus  requiring  a  thing  to  be  done  ab- 
solutely. It  is  usually  granted  after  fail- 
ure^ to  show  satisfactory  cause  on  an  alter- 
native mandamus.  No  other  return  will  be 
permitted  but  absolute  obedience.  3  Shars^ 
wood,  Blackst.  Comm.  110^ ;  Tapping,  Mand. 
400  d  seq.    See  Mandakus. 

PEREMPTORT  PLEA.  A  plea  which 
goes  to  destroy  the  ri^ht  of  action  itself;  a 

Slea  in  bar  or  to  the  action.  3  Stephen,  Comm. 
76;  3  Wooddeson,   Lect.  57;   2  Saunders, 
Plead.  ^  £v.  645 ;  3  Bouvfer,  Inst.  n.  2891. 


.    Complete. 

This  term  is  applied  to  obligatioss  in  order  to 
diatinguisb  those  whiob  may  be  enforoed  by  law, 
whioh  are  called  perfect,  from  thoae  which  cannot 
be  80  enforced,  which  are  said  to  be  imper/eet, 

FERFIDT.  The  act  of  one  who  has  en- 
^ged  his  faith  to  do  a  thing,  and  does  not  do 
It,  but  does  the  contrary.    Wolff,  i  390. 

PERFORMANCE.  The  act  of  doing 
something.  The  thing  done  is  also  called  a 
performance :  as,  Paul  is  exonerated  from  the 
obligation  of  his  contract  by  its  performance. 

Wnen  a  contract  has  been  made  by  parol, 
which  under  the  Statute  of  Frauds  ana  Per- 
juries could  not  be  enforced,  because  it  was 
not  in  writing,  and  the  party  seeking  to  avoid 
it  has  receiyed  the  whole  or  a  part  perform- 
ance of  such  agreement,  he  cannot  afterwards 
avoid  it,  14  Johns.  N.  Y.  15 ;  1  Johns.  Ch.  N. 
T.  273 ;  and  such  part  performance  will  enable 
the  other  party  to  prove  it  aliunde,  I  Pet. 
C.  C.  380 ;  1  Rand.  Va.  165  ;  1  Blackf.  Ind. 
58 ;  2  Day,  Conn.  255 ;  6  irf.  67 ;  1  Des.  So. 
C.  350;  1  Binn.  Penn.  218  ;  1  Johns.  Ch.  N. 
Y.  131,  146 ;  3  Paige,  Ch.  N.  Y.  546. 

PERIL.  The  accident  by  which  a  thing 
is  lost.    Lemons  El^m.  Dr.  Rom.  J  911. 

In  Inaurance.  The  risk,  contingency,  or 
cause  of  loss  insured  against,  in  a  policy  of 
insurance.    See  Risk  ;  Insurance. 

PERILS  OF  THE  SEA.  A  phrase 
contained  in  bills  of  lading,  and  a  class  of 
dangers  to  goods  carried,  the  effects  of  which 
the  carriers  do  not  undertake  to  insure  against 
in  virtue  of  their  general  undertaking. 

3«  Bills  of  lading  generally  contain  an  ex- 
ception that  the  carrier  shall  not  be  liable  for 
"  perils  of  the  sea."  What  is  the  precise  im- 
port of  this  phrase  is  not,  perhaps,  very  ex- 
actly settled.  In  a  s^ict  sense,  the  words 
perils  of  the  sea  denote  the  natural  accidents 
peculiar  to  the  sea ;  but  in  more  than  one  in- 
stance they  have  been  held  to  extend  to  events 
not  attributable  to  natural  causes.  For  in- 
stance, they  have  been  held  to  include  a  cap- 
ture by  pirates  on  the  high  sea,  and  a  case 
of  loss  .by  collision  of  two  ships,  where  no 
blame  is  imputable  to  the  injured  ship.  Ab 
bott,  Shipp.  pt.  3,  c.  4,  {{  1-6 ;  Park,  Ins.  c.  3 ; 
Marshall,  Ins.  b.  1,  c.  7,  p«214;  1  Bell,  Comm. 
579 ;  3  Kent,  Comm.  299-307 ;  3  Esp.  67. 

It  has  indeed  been  said  that  by  perils  of 
the  sea  are  properly  meant  no  other  than  inr 
evitable  penis  or  accidents  upon  the  sea,  and 
that  by  such  perils  or  accidents  common  car^ 
riers  are  primd  facie  excused,  whether  there 
be  a  bill  of  lading  containing  the  expression 
of  "peril  of  ihe  sea"  or  not.     1  Conn.  487. 

8*  It  sef^ms  that  the  phrase  perils  of  the 
sea,  on  the  western  waters  of  the  Unit^  States, 
signifies  and  includes  perils  of  the  river.  8 
Ala.  176. 

If  the  law  be  so,  then  tbo  decisions  upon 
the  meaning  of  these  words  become  important 
in  a  practical  view  in  all  cases  of  maritime  oi 
water  carriage. 

4.  It  seems  that  a  loss  occasioned  by  leak 
age  which  is  caused  by  rats  gnawing  a  hoU 


PEBIPHRASIS 


324 


PEBJURT 


in  the  bottom  of  the  veesel  ie  not,  in  the 
Unglish  law,  deemed  a  loss  by  peril  of  the 
sea  or  by  inevitable  casualty.  1  Wils.  281 ; 
4  Campb.  203.  But  if  the  master  had  used 
all  reasonable  precautions  to  prevent  such 
loss,  as  by  havmg  a  cat  on  board,  it  seems 
a^ed  it  would  be  a  peril  of  the  sea  or  in- 
evitable accident.  Abbott,  Shipp.  pt.  3,  o.  3, 
2  9.  But  see  3  Kent,  Comm.  29d-40I.  In 
conformity  to  this  rule,  the  destruction  of 

foods  at  sea  by  rats  has,  in  Pennsylvania, 
een  held  a  peril  of  the  sea,  where  there  has 
been  no  default  in  the  carrier.  1  Binn.  Penn. 
592.  But  see  6  Cow.  N.  T.  266 ;  3  Kent 
Comm.  248,  n.  c.  On  the  other  hand,  the  de- 
struction of  a  ship's  bottom  by  worms  in  the 
course  of  a  voyage  has,  both  in  America  and 
England,  been  deemed  not  to  be  a  peril  of  the 
sea,  upon  the  ground,  it  would  seem,  that  it 
is  a  loss  by  ordinary  wear  and  decay.  Park, 
Ins.  c.  3 ;  1  Esp.  444 ;  2  Mass.  429.  But  see 
2  Gaines,  N.  x.  85.  See,  generally.  Act  of 
God;  Fortuitous  Event;  Marshall,  Ins.  ch.  7, 
ch.  12,  { 1 ;  Phillips,  Ins. ;  Parsons,  Marit.  Law. 

PERIPHRASIS.  Circumlocution;  the 
use  of  other  words  to  express  the  sense  of 
•ne. 

Some  words  are  so  teobnioal  in  their  meaning 
that  in  charging  offences  in  indictments  thej  must 
be  nsed  or  the  indictment  will  not  be  sustained :  for 
example,  an  indictment  for  treason  mast  contain 
the  word  traitorotuly  ;  an  indictment  for  barglary, 
burglariotuly  ;  and /0/oniou«(y  must  be  introduced 
into  every  indictment  for  felony.  1  Ghitty,  Grim. 
Law,  242;  Coke,  3d  Inst  Id;  Garth.  310;  2  Hale, 
PI.  Gr.  172, 184 ;  4  Sharswood,  Black st.  Gomm.  307 ; 
Hawkins,  PI.  Gr.  b.  2,  c.  25,  s.  55 ;  1  East,  Pl.  .Gr.  115 ; 
Bacon,  Abr.  Indieiment  (G  1) ;  Gomyns,  Dig.  In- 
dietment  (0  6);  Groke  Gar.  o.  37. 

PBRISH.  To  come  to  an  end ;  to  cease 
to  be ;  to  die. 

What  has  never  existed  oannot  be  said  to  hare 
perished. 

When  two  or  more  persons  die  by  the  same  acci- 
dent, as  a  shipwreck,  no  presumption  arises  that 
one  perished  before  the  other. 

PERISHABLE  GOODS.  Goods  which 
are  lessened  in  value  and  become  worse  by 
being  kept. 

PBRJURT.  In  Criminal  Law!  A  wil- 
ful false  oath  by  one  who,  being  lawfully  re* 
quired  to  depose  the  truth  in  any  judicial 
proceeding,  swears  absolutely  in  a  matter 
material  to  the  point  in  question,  whether  he 
be  believed  or  not. 

The  wilful  giving,  under  oath  in  a  judicial 
proceeding  or  course  of  justice,  of  false  testi- 
mony material  to  the  issue  or  point  of  inquiry. 
2  Bishon,  Grim.  Law,  {  860. 

SI*  Tne  inUfUion  must  he  wilful.  The  oath 
must  be  taken  and  the  falsehood  asserted 
with  deliberation  and  a  consciousness  of  the 
nature  of  the  statement  made ;  for  if  it  has 
arisen  in  consequence  of  inadvertency,  sur- 
prise, or  mistake  of  the  import  of  the  ques- 
tion, there  was  no  corrupt  motive.  Hawkins, 
PI.  Or.  b.  1,  c.  69,  s.  2 ;  Groke  Elis.  492 ;  2 
Show.  165 ;  4  McLean,  G.  G.  113 ;  3  Dev.  No. 
G.  114;  7  BowL  k  R.  665;  6  Bamew.  k  G. 
346;  7Garr.&P«17;  110.3.1028;  1  Rob. 


Va.  729;  3  Ala.  n.  s.  602.  But  one  wh6 
swears  wilfuUv  and  deliberately  to  a  mattei 
which  he  rashly  believes,  which  is  false,  and 
which  he  had  no  probable  cause  for  believing, 
is  ffuilty  of  perjury.    6  Binn.  Penn.  249.   Sm 

1  Baldw.  G.  G.  370 ;  1  Bail.  So.  G.  50 ;  4  Mo- 
Lean,  G.  G.  113. 

8*  TheoiUhmwihefcdte.  Thepart^musfc 
believe  that  what  he  is  swearing  is  fictitious ; 
and  if,  intending  to  deceive,  he  asserts  that 
which  may  happen  to  be  true,  without  anv 
knowledge  of  the  fact,  he  is  equally  criminaiy 
and  the  accidental  truth  of  his  evidence  will 
not  excuse  him.  Goke,  3d  Inst.  166 ;  Haw- 
kins, PI.  Gr.  b.  1,  c.  69,  s.  6.  See  4  Mo.  47 ;  4 
Zabr.  N.  J.  455 ;  9  Barb.  N.  T.  467 ;  1  Garr. 
k  K.  519.  As,  if  a  man  swears  that  G  D  re- 
voked his  will  in  his  presence,  if  he  really  had 
revoked  it,  but  it  was  unknown  to  the  witness 
that  he  had  done  so,  it  is  perjury.    Hetl.  97. 

4.  The  party  mttst  be  latoftUly  atcom.  The 
person  by  whom  the  oath  is  administered 
must  have  competent  authority  to  receive  it : 
an  oath,  therefore,  taken  before  a  private 
person,  or  before  an  officer  having  no  juris- 
diction, will  not  amount  to  perjury.  "  For 
where  the  court  hath  no  authority  to  bold  plea 
of  the  cause,  but  it  is  coram  non  judice,  tnere 

feriury  cannot  be  committed."  1  Ind.  232 ; 
Johns.  N.  Y.  498;  9  Gow.  N.  Y.  30;  3 
M'Gord,  So.  G.  308 ;  4  id,  165 ;  3  Garr.  &  P. 
419 ;  4  Hawks,  No.  G.  182 :  1  Nott  &  M'G.  So. 
G.  546 ;  3  M'Gord,  So.  G.  308 ;  2  Hayw.  No. 
G.  56 ;  8  Pick.  Mass.  453 ;  12  Q.  B.  1026 ; 
Dearsl.  Gr.  Gas.  251 ;  2  Russell,  Grimes,  520 ; 
Goke,  3d  Inst.  166. 

5.  The  proceedings  must  be  Judicial.  5  Mo. 
21 ;  1  Bail.  So.  G.  595 ;  11  Mete.  Mass.  406 ; 
5  Humphr.  Tenn.  83;  1  Johns.  N.  Y.  49; 
Wright,  Ohio,  173 ;  Russ.  k  R.  459.  Proceed- 
ings before  those  who  are  in  any  way  in- 
trusted with  the  administration  of  justice,  in 
respect  of  any  matter  re^larly  before  ^em, 
are  considered  as  judicial  for  itiis  purpose. 

2  Russell,  Grimes,  518 ;  Hawkins,  R.  Gr.  b. 
1,  c.  69,  s.  3.  See  3  Yeates,  Penn.  414 ;  9  Pet. 
238 ;  2  Gonn.  40 ;  11  icJ.  408 ;  4  M'Gord,  So. 
G.  165.  Perjury  cannot  be  committed  where 
the  matter  is  not  regularly  before  the  court. 
4  Hawks,  No.  G.  182 ;  2  Hayw.  No.  G.  56 ;  3 
M'Gord,  So.  G.  308 ;  8  Pick.  Mass.  453 ;  1 
Nott  k  M'G.  So.  G.  546 ;  9  Mo.  824 ;  18  Barb. 
N.  Y.  407;  10  Johns.  N.  Y.  167;  26  Me.  33 ; 
7  Blackf.  Ind.  25 ;  5  Barnew.  k  Aid.  634;  I 
Garr.  4  P.  258 ;  9  id.  513. 

S*  The  assertion  must  be  absolute.  If  a  man, 
however,  swears  that  he  beUeves  Uiat  to  be 
true  which  he  knows  to  be  false,  it  will  be 

Bjrjury.  10  Q.  B.  670 ;  3  Wils.  427 ;  2  W. 
Iack8t.881;  1  Leach,  242;  6Binn.  Penn.  249: 
Gilbert,  Ev.  Loffi  ed.  662.  It  is  immaterial 
whether  the  testimony  is  given  in  answer  to 
a  question  or  voluntarily.  3  Zabr.  N.  J.  49 ; 
12  Mete.  Mass.  225.  Perjury  cannot  be  as- 
signed upon  the  valuation,  under  oath,  of  a 
jewel  or  other  thing  the  value  of  which  con- 
sists in  estimation.  Sid.  146 ;  1  Kebl.  510. 
But  in  some  cases  a  false  statement  of  opinion 
may  become  perjury.     10  (^  &  670;  15  JU 
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J57  ;  3  Ala.  k.  s.  602 ;  3  Strobh.  So.  C.  147 ; 
6  Blackf.  Ind.  62;  1  Leach,  Cr.  Ca8.  4th  ed. 
325. 

T.  The  oath  must  he  material  to  Ike  question 
depending.  1  Term,  63 :  12  Mass.  274 ;  3 
Murph.  No.  C.  123 ;  4  Mo.  47 ;  2  IlL  80 ; 
9  Mi88. 149 ;  6  Penn.  St.  170 ;  2  Cash.  Mass. 
212.  Where  the  faets  ewom  to  are  wholly 
foreign  from  the  purpose  and  altogether  im- 
material to  the  matter  in  question,  the  oath 
does  not  amount  to  a  legal  perjury.  2  Rus- 
seU,  Crimes,  521 ;  Coke,  3d  Inst  167 ;  8  Yes. 
Ch.  35 ;  2  RoUe,  41, 42,  369 ;  1  Hawkins,  PL 
Cr.  b.  1,  o.  69, 8. 8 ;  Bacon,  Abr.  Perjury  (A) ; 
2  NoU  k  M'C.  So.  C.  18 ;  2  Mo.  158.  But 
every  question  in  cross-examination  which 

Ses  to  the  credit  of  a  witness,  as^whether  he 
«  been  before  convicted  of  felony,  is  ma- 
terial. 3  Carr.  A;  R.  26 ;  2  Mood.  Cr.  Cas. 
263 ;  1  Carr.  k  M.  655.  And  see  1  Ld.  Raym. 
257;  10  Mod.  195 ;  8  Rich.  So.  C.  456 ;  9  Mo. 
824;  12  Mete.  Mass.  225.  False  evidence, 
whereby,  on  the  trial  of  a  cause,  the  judge  is 
induced  to  admit  other  material  evidence,  even 
though  the  latter  evidence  is  afterwards  with- 
drawn by  counsel,  or  though  it  was  not  legally 
receivable,  is  indictable  as  penury.  2  Den. 
Cr.  Cas.  302 ;  3  Carr.  k  K.  302. 

8.  It  is  not  within  the  plan  of  this  work  to 
cite  all  the  statutes  passed  by  the  general 
government  or  the  several  states  on  the  sub- 
ject of  perjury.  It  is  proper,  however,  here  to 
transcribe  a  part  of  tne  thirteenth  section  of 
the  act  of  congress  of  March  3,  1825,  which 
provides  as  follows :  "  If  any  person  in  any 
case,  matter,  hearing,  or  other  proceeding, 
when  an  oath  or  affirmation  shall  oe  requir^ 
to  be  taken  or  administered  under  or  by  any 
law  or  laws  of  the  United  States,  shall,  upon 
the  taking  of  such  oath  or  affirmation,  know- 
ingly and  willingly  swear  or  affirm  falsely, 
every  person  so  offending  shall  be  deemed 
guilty  of  perjury,  and  shall,  on  conviction 
Uiereof,  be  punished  by  fine,  not  exceeding 
two  thousand  dollars,  and  by  imprisonment 
and  confinement  to  hard  labor,  not  exceeding 
five  years,  according  to  the  aggravation  of 
the  offence.  And  if  any  person  or  persons 
shall  knowingly  or  willingly  procure  any 
such  peipury  to  be  committea,  every  person 
so  offendmg  shall  be  deemed  guilty  of  subor- 
nation of  perjury,  and  shall,  on  conviction 
thereof,  be  punished  by  fine,  not  exceeding 
two  thousand  dollars,  and  by  imprisonment 
and  confinement  to  hard  labor,  not  exceeding 
five  years,  according  to  the  aggravation  of 
the  offence."  See  4  Blackf.  Ind.  146 ;  15  N. 
H.  83 ;  9  Pet  238;  2  McLean,  C.  C.  135 ;  1 
Wash.  C.  C.  84 ;  2  Mas.  C.  C.  69. 

In  ^neral,  it  may  be  observed  that  a  per- 
jury 18  committed  as  well  by  making  a  false 
affirmation  as  a  false  oath.  See,  generally, 
16  Vinor,  Abr.  307 ;  Bacon,  Abr. ;  Comyns, 
Dig.  Jueticea  of  the  Peace  (B  102-106) ;  4 
Sharswood,  Blackst.  Comm.  137-139 ;  Coke, 
3d  Inst.  163-168 ;  Hawkins,  PL  Cr.  b.  1,  c.  69 ; 
Russell,  Crimes,  b.  5,  c.  1 ;  2  Chitty,  Crim. 
Law,  o.  9 ;  Roecoe,  Crim.  £v. ;  Bum,  Just. ; 
Williams,  Just. 


PERMANENT  TRESPASS.  A  tree- 
pass  consisting  of  trespasses  of  one  and  the 
same  kind,  committed  on  several  days,  which 
are  in  their  nature  capable  of  renewal  or 
continuation,  and  are  actually  renewed  or 
continued  from  day  to  day,  so  diat  the  par- 
ticular injury  done  on  each  particular  day 
cannot  be  distinguished  from  what  was  done 
on  another  day.  In  declaring  for  such  tres- 
passes, they  may  be  laid  with  a  continuando. 
%  Blackstone,  Comm.  212 ;  Bacon,  Abr.  2Vm- 
pass  (B  2,  I  2) ;  1  Saund.  24,  n.  1.  See  Con- 
tinuando; Trespass. 

PERMISSION.  A  license  to  do  a  thing ; 
an  authority  to  do  an  act  which  without  such 
authority  would  have  been  unlawful.  A  per- 
mission differs  from  a  law :  it  is  a  check  upoA 
the  operations  of  the  law. 

Express  permissions  derogate  from  some- 
thing which  before  was  forbidden,  and  may 
operate  in  favor  of  one  or  more  persons,  or 
for  the  performance  of  one  or  more  acts,  or 
for  a  longer  or  shorter  time. 

Implied  permissions  are  those  which  arise 
from  the  fact  that  the  law  has  not  forbidden 
the  act  to  be  done. 

PERMISSIVE.  Allowed ;  that  which 
may  be  done:  as,  permissive  waste,  which 
is  the  permitting  real  estate  to  go  to  waste. 
When  a  tenant  is  bound  to  repair,  he  is  punish- 
able for  permissive  waste.  2  Bouvier,  lust.  n. 
2400.     See  Wastb. 

PERMIT.  A  license  or  warrant  to  do 
something  not  forbidden  by  law :  as,  to  land 
goods  imported  into  the  United  iStates,  after 
we  duties  have  been  paid  or  secured  to  be 
paid.  Act  of  Congr.  March  2, 1799,  s.  49,  cl. 
2.  See  form  of  such  a  permit,  GK>rdon,  Dig. 
App.  II.  46. 

PERMUTATION.  In  CiTil  Law.  Ex- 
change; barter. 

This  oontraot  is  formed  by  the  consent  of  the 
parties ;  but  delivery  is  indispensable,  for  without 
it  it  is  a  mere  agreement.  Dig.  81.  77.  4;  Code,  4. 
64.3. 

Permutation  differs  from  sale  in  this,  that  in  the 
former  a  delivery  of  the  articles  sold  must  be  made, 
while  in  the  latter  it  is  unneoessary.  It  agrees 
with  the  oontraot  of  sale,  howerer,  in  the  follow- 
ing partioulars:  that  he  to  wbom  the  delivery  is 
made  acquires  the  right  or  faenlty  of  prescribing. 
Dig.  41.  3.  4.  17 ;  that  the  contracting  parties  are 
bound  to  guarantee  to  each  other  the  title  of  the 
things  delivered,  Code,  4.  64. 1 ;  and  that  they  are 
bound  to  take  back  the  things  delivered  when  they 
have  latent  defects  which  tbey  have  concealed. 
Dig.  21.  1.  63.  Bee  Aso  A  M.  Inst.  b.  2, 1 16,  o.  1 ; 
Mutation;  Transfer. 

PERNANCT  (from  Fr.  prendre,  to  take). 
A  taking  or  receiving. 

PERNOR  OF  PROFITS.  He  who  re- 
ceives the  profits  of  lands,  etc  A  cestui 
aue  use,  who  is  legally  entitled  and  actually 
does  receive  the  profits,  is  the  pernor  of  profits. 

PERPETUAIi.  That  which  is  to  last 
without  limitation  as  to  time:  as,  a  per- 
petual statute,  which  is  one  without  limit  as 
to  time,  although  not  expressed  to  be  so. 

FERPBTITAL  CURACT.    The  offioe 
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of  a  curate,  in  a  parish  where  there  is  no 
spiritual  rector  or  yicar,  but  where  the  curate 
is  appointed  to  officiate  for  the  time  by  the 
impropriator.    2  Burn,  Eccl.  Law,  55. 

The  church  of  which  the  curate  is  per- 
petual. 2  Yes.  Sen.  Ch.  425,  429.  See  2 
Stephen,  Oomm.  76 ;  2  Bum,  Eccl.  Law,  55 ; 
9  Ad.  &  E.  556.  As  to  whether  such  curate 
may  be  removed,  see  2  Bum,  Eccl.  Law,  55. 

PERPBTUATINO  TE8TIMONT. 

The  act  by  which  testimony  is  reduced  to 
writine  as  prescribed  b^  law,  so  that  the 
same  shall  be  read  in  evidence  in  some  suit 
or  legal  proceedings  to  be  thereafter  in- 
stituted. 

The  origin  of  this  practice  may  be  traced 
to  the  canon  law,  cop.  b,Xut  lite  non  conies- 
tatUy  etc.  Bockmer,  n.  4 ;  8  TouUier,  n.  22. 
Statutes  exist  in  most  of  the  states  for  this 
purpose.  Equity  alsp  furnishes  means,  to  a 
limited  extent,  for  the  same  purpose. 

PBRFETUITT.  Any  limitation  tending 
to  take  the  subject  of  it  out  of  commerce  for 
a  longer  perioa  than  a  life  or  lives  in  being, 
and  twenty-one  ^ears  beyond,  and,  in  case 
of  a  posthumous  child,  a  few  months  more, 
allowing  for  the  term  of  gestation.  Randell, 
'  Pern.  48.  Such  a  limitation  of  property  as 
renaers  it  unalienable  beyond  the  period 
allowed  by  law.  Gilbert,  Uses,  Sugd.  ed. 
260,  n. 

Mr.  Jastioe  Powell,  in  Soattergood  vt.  Edge,  12 
Mod.  278,  distioguished  perpetuities  into  two  sorts, 
absolute  and  qualified ;  meaning  thereby,  as  it  is 
apprehended,  a  distinction  between  a  plain,  direct, 
and  palpable  perpetuity,  and  the  case  where  an 
estate  is  limited  on  a  contingency,  which  might 
happen  within  a  reasonable  compass  of  time,  but 
where  the  estate  nevertheless,  from  the  nature  of 
the  limitation,  might  be  kept  out  of  commerce 
longer  than  was  thought  agreeable  to  the  policy 
of  the  common  law.  But  this  distinction  would 
not  now  lead  to  a  better  understanding  or  ex- 
planation of  the  subject ;  for  whether  an  estate  be 
80  limited  that  it  cannot  take  effect  until  a  period 
too  much  protracted,  or  whether  on  a  contingency 
which  may  happen  within  a  moderate  compass  of 
time,  it  equally  falls  within  the  line  of  perpetuity, 
and  the  limitation  is  therefore  void ;  for  it  is  not 
sufficient  that  an  estate  may  vest  within  the  time 
allowed,  but  the  rule  requires  that  it  must.  Ran  dell, 
Perp.  49.  See  Cruise,  Dig.  tit  32,  c.  23 ;  1  Belt, 
Suppl.  to  Yes.  Jr.  406  ;  2  Yes.  Ch.  357 ;  3  Saund. 
388;  Comyns,  Dig.  Chaneerjf  (4  G  1);  8  Chane. 
Gas.  1 ;  2  Bouvier,  Inst.  n.  1890. 

PBRQUISITES.  In  its  most  extensive 
sense,  perquisites  signifies  any  thing  gotten 
by  indust^  or  purchased  with  money,  dif- 
ferent from  that  which  descends  from  a 
father  or  ancestor.  Bracton,  1.  2,  c.  30,  n. 
3 ;  1.  4,  c.  22.  In  a  more  limited  sense,  it 
means  something  gained  by  a  place  or  office 
beyond  the  regular  salary  or  fee. 

PERSON.  A  man  considered  according 
to  the  rank  he  holds  in  society,  with  all  the 
rights  to  which  the  place  he  holds  entitles 
him,  and  the  duties  which  it  imposes.  1 
Bouvier,  Inst.  n.  137. 

A  corporation,  which  is  an  artificial  person. 
1  Sharfiwood,  Blackst.  Comm.  123  ;  4  JBingh. 
069 ;  Wooddeson,  Lect.  116 ;  1  Mod.  164. 


%m  The  term,  as  is  seen,  is  more  extensive  than 
man, — inoluding  artifioial  beings,  as  corporations, 
as  well  as  natural  beings.  But  when  the  word 
**  persons"  is  spoken  of  in  legislative  acts,  natural 
persons  will  be  intended,  unless  something  appear 
in  the  context  to  show  that  it  applies  to  artificial 
persons.    2  111.  178. 

Natural  persons  are  divided  into  males,  or  men, 
and  females,  or  women.  Men  are  capable  of  all 
kinds  of  engagements  and  functions,  unless  by 
reasons  applying  to  particular  individuals.  Women 
cannot  be  appointed  to  any  public  office,  nor  per- 
form any  civil  functions,  except  those  which  the 
law  specially  declares  them  capable  of  exercising. 
La.  Civ.  Code,  art.  25. 

3«  They  are  alsojsometimes  divided  into  free  per- 
sons and  slaves.  Freemen  are  those  who  have  pre- 
served their  natural  liberty,  that  is  to  say,  who 
have  the  right  of  doing  what  is  not  forbidden  by 
the  law.  A  slave  is  one  who  is  in  the  power  of  a 
master  to  whom  he  belongs.  Slaves  are  sometimes 
ranked  not  with  persons,  but  things.  But  some- 
times they  are  considered  as  persons :  for  example, 
a  negro  is  in  contemplation  of  law  a  person,  so  as 
to  be  capable  of  committing  a  riot  in  coigunction 
with  white  men.     1  Bay,  So.  C.  358.     See  Mak. 

Persons  are  also  divided  into  citizens  and  aliens, 
when  viewed  with  regard  to  their  political  rights. 
When  they  are  considered  in  relation  to  their  civil 
rights,  they  are  living  or  civilly  dead,  see  Civiii 
Death  ;  outlaws ;  and  infamous  persons. 

Persons  are  divided  into  legitimates  and  bafltards, 
when  examined  as  to  their  rights  by  birth. 

When  viewed  in  their  domestic  relations,  they 
are  divided  into  parents  and  children;  husbands 
and  wives;  guardians  and  wards;  and  maatert 
and  servants. 

For  the  derivation  of  the  word  person,  as  it  is 
understood  in  law,  see  1  Toullier,  n.  168;  1 
Bouvier,  Inst.  n.  1890,  note. 

PERSONA  (Lat.).  In  Civil  Law.  Char 
racter,  in  virtue  of  which  certain  rights  belong 
to  a  man  and  certain  duties  are  imposed  upon 
him.  Thus,  one  man  may  unite  many  cna- 
racters  (peraonce) :  as,  for  example,  the  cha- 
racters of  father  and  son,  of  master  and  ser- 
vant.   Mackeldy,  Civ.  Law,  i  117. 

In  its  original  signification,  a  mask ;  afterwards, 
a  man  in  reference  to  his  condition  or  eharaoter 
(«tofu«).  Vicat,  Yoc.  Jur.  It  is  used  metaphori- 
cally of  things,  among  which  are  counted  slaves. 
It  is  often  opposed  to  ret ;  as,  actio  in  pertonam  and 
actio  in  rem. 

Power  and  right  belonging  to  a  person  in  a 
certain  character  (pro  jure  et  poteetate  pereonm 
eompeUnte).  Vicat,  Voo.  Jur.  Its  use  Is  not  oon- 
flneid  to  the  living,  but  is  extended  to  the  dead 
and  to  angels.  Id,  A  statue  in  a  fountain  whence 
water  gushes. 

PERSONAL.     Belonging  to  the  person. 

This  adjective  is  frequently  employed  in  conneo* 
tion  with  substantives,  things,  goods,  chattels, 
actions,  right,  duties,  and  the  like:  as,  personal 
estate,  put  in  opposition  to  real  estate;  personal 
actions,  in  contradistinction  to  real  actions.  Per- 
sonal rights  are  those  which  belong  to  the  person ; 
personal  duties  are  those  which  are  to  be  performed 
in  person. 

PERSOITAL  ACTION.  In  Praotioe. 
In  the  Civil  Law. 

An  action  in  which  one  person  (the  actor) 
sues  another  (the  reus)  in  respect  of  some 
obligation  which  he  is  under  to  the  actor 
either  ex  contractu  or  ex  delicto.  It  will  be 
seen  that  this  includes  all  actions  against  a 
person,  without  reference  to  the  nature  cf  the 
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pioperfej  involy^.  In  a  limited  sense  of  the 
irord  action  in  the  civil  law,  it  includes  only 
personal  actions,  all  others  being  called 
petitions.    See  Real  Aution. 

At  thb  Common  Law. 
An  action  brought  for  the  recovery  of  per- 
sonal property,  for  the  enforcement  of  some 
contract  or  to  recover  damages  for  its  breach, 
or  for  the  recovery  of  damages  for  the  com- 
mission  of  an  injury  to  the  person  or  pro- 
perty. Such  arise  either  upon  contracts,  as 
account,  assumpsit,  covenant,  debt,  and  de- 
tinue (see  these  words),  or  for  wrones, 
injuries,  or  torts,  as  trespass,  trespass  on  the 
case,  replevin,  trover.  (See  these  words.) 
Other  divisions  of  personal  actions  are  made 
in  the  various  states;  and  in  Vermont  and 
Connecticut  an  action  is  in  use  called  the 
action  of  book  debt.    See  Book  Debt. 

PERBONAL  CHATTELS.  Strictly 
and  properly  speaking,  things  movable, 
which  nxay  be  annexed  to  or  attendant  on 
the  person  of  the  owner,  and  carried  about 
with  him  from  one  part  of  the  world  to 
another.    2  Sharswood,  Biackst.  Comm.  388*. 

PER80ITAL  CONTRACT.  A  con- 
tract as  to  personal  property.  A  covenant 
(or  contract)  personal  relates  only  to  matters 

Eersonal  as  aistiuguished  from  real,  and  is 
inding  on  the  covenantor  (contractor) 
during  his  life,  and  on  his  personal  repre- 
sentatives after  his  decease,  in  respect  of  assets. 
Angell  &  A.  Waterc.  305 ;  Coke,  Litt.  22. 

PERSONAL  COVENANT.  A  cove- 
nant which  binds  only  the  covenantor  and  his 
personal  representatives  in  respect  to  assets, 
and  can  be  taken  advantage  of  only  by  the 
covenantee. 

A  covenant  which  must  be  performed  by 
the  covenantor  in  person.  Fitzherbert,  Nat. 
Brev.  340. 

All  oovenants  are  either  persooal  or  real;  but 
■ome  oonfasion  exists  in  regard  to  the  division 
between  them.  Thus,  a  covenant  may  be  personal 
as  regards  the  covenantor,  and  real  as  regards  the 
covenantee  j  and  different  definitions  have  been 
given,  according  to  whether  the  rights  and  liabilities 
of  the  covenant  ff  or  the  covenantee  have  been  in 
oonsideration.  It  is  apprehended,  however,  that 
the  prevalent  modem  usage  is  to  hold  a  covenant 
real,  if  it  is  real, — that  is,  runs  with  the  land 
so  as  to  applj  to  an  assignee,  either  as  regards 
the  covenantor  or  the  covenantee.  See  Piatt,  Gov. 
61 ;  4  Sharswood,  Blaokst.  Comm.  304,  n.,  305,  n. ; 
3  N.  J.  200 ;  7  Gray,  Mass.  83. 

All  covenants  which  relate  to  personalty 
merely  are  of  this  class.    30  Miss.  145. 

PERSONAL  LIBERTY.   See  Liberty. 

PERSONAL  PROPERTY.  The  right 
or  interest  which  a  man  has  in  things  per- 
sonal. 

The  right  or  interest  less  than  a  freehold 
which  a  man  has  in  realtj^,  or  any  right  or 
interest  which  he  has  in  things  movable. 

Personal  property  is  to  be  distinguished  from 
things  personal.  There  may  be,  for  example,  a 
personal  estate  in  realty,  as  chattels  real ;  bat  the 
only  property  which  a  man  can  have  in  things 
pHDrsonal  must  be  a  personal  property.  The  essen- 
tial idea  of  personal  property  is  that  of  property 


in  a  thing  movable  or  separable  firom  the  realty, 
or  of  perishability  or  possibility  of  brief  duration 
of  interest  as  compared  with  the  owner's  life  in  a 
thing  real,  without  any  action  on  the  part  of  the 
owner.  See  2  Sharswood,  Blaokst.  Comm.  14  and 
notes,  384  and  notes. 

3.  A  crop  growing  in  the  ground  is  per- 
sonal property  so  far  as  not  to  be  considered 
an  interest  in  land,  under  the  Statute  of 
Frauds.  11  East,  362 ;  12  Me.  337 ;  5  Barnew. 
&  C.  829 ;  9  u?.  661 ;  10  Ad.  &  E.  753. 

It  is  a  general  principle  of  American  law 
that  stock  held  in  corporations  is  to  be  con- 
sidered as  personal  property.  Walker,  Am. 
Law,  211 ;  4  Dane,  Abr.  670 ;  Sullivan,  Land 
Tit.  71 ;  1  Hilliard,  Real  Prop.  18 ;  though  it 
was  held  that  stich  stock  was  real  estate,  2 
Conn.  567 ;  but,  this  being  found  inconvenient, 
the  law  was  changed  by  the  legislature. 

8«  Title  to  personal  property  is  acquired — 
Jir8t,  by  original  acquisition  by  occupancy : 
as,  by  capture  in  war,  by  finding  a  lost  thing; 
second,  by  original  acquisition  by  accession  ; 
ihirdy  by  original  acquisition  by  intellectual 
labor :  as,  copyrights  and  patents  for  inven* 
tions ;  fourth,  "by  transfer,  which  is  by  act  of 
law,  by  forfeiture,  by  judgment,  by  insol- 
vency, by  intestacy ;  fifiK  by  transfer  by  act 
of  the  Pftrty»  by  gin,  by  sale.  See,  gene- 
rally. Id  Vmer,  Abr.  335;  8  Comyns,  Dig. 
474,562;  1  Belt,  Suppl.  Ves.  Ch.  49, 121, 160, 
198,  255,  368,  369,  399,  412,  478 ;  2  id.  10, 
40.  129,  290,  291,  341 ;  1  Vem.  Ch.  3,  170, 
412;  2  Salk.  449;  2  Ves.  Ch.  59,  176,  261, 
271,  336,  683;  7  id,  453.  See  Pbw;  Pro- 
pertt;  Real  Property. 

PERSONAL  RBFRESBNTATIVE8. 

The  executors  or  admtJiistraiors  of  the  person 
deceased.  6  Mod.  155 ;  5  Yes.  Ch.  402 ;  1 
Madd.  Ch.  108. 

In  wills,  Chese  words  are  sometimes  con- 
strued to  mean  next  of  kin.  2  Jarman,  Wills, 
28 ;  1  Beav.  Rolls,  46 ;  1  Russ.  &  M.  Ch.  587. 

PERSONAL  8ECi7RITT.  The  legal 
and  uninterrupted  enjoyment  b^  a  man  of  his 
life,  his  body,  his  health,  and  his  reputation. 
1  Bouvier,  Inst  n.  202. 

PERSONAL  STATUTE.  A  law  whose 
principal,  direct,  and  immediate  object  is  tu 
regulate  the  condition  of  persons. 

The  torm  is  oot  properly  in  use  in  the  common 
law,  although  Lord  Mansfield,  in  2  W.  Biackst  234, 
applied  it  to  those  legislative  acts  which  respect  per- 
sonal transitory  contracts,  but  is  occasionally  used 
in  the  sense  given  to  it  in  ciril  law  and  which  is 
adopted  as  its  definition.  It  is  a  law,  ordinanoei 
regulation,  or  custom,  the  disposition  of  which  af 
fects  the  person  and  clothes  him  with  a  capacity  oi 
incapacity  which  he  does  not  change  with  bis  abode. 
See  2  Kent,  Comm.  10th  ed.  013. 

PERSONALTY.  That  which  is  mova 
ble;  that  which  is  the  subject  of  personal 
property  and  not  of  a  real  property. 

PERSONATE.  In  Criminal  Law.  To 
assume  the  character  of  another  without  law- 
ful authority,  and,  in  such  character,  do  some- 
thing to  his  prejudice,  or  to  the  prejudice  of 
another,  without  his  will  or  consent. 

The  bare  fact  of  personating  another  for 
the  purpose  of  fraud  is  no  more  than  a  cheat 
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or  misdemeanor  at  oommon  law,  aDd_puiii8h- 
able  as  such.  2  East,  PI.  Cr.  1010 ;  2  Russeil, 
Crimes,  479. 

By  the  act  of  congress  of  the  30th  April 
1790,  s.  15,  1  Story,  U.  S.  Laws,  86,  it  is. en- 
acted that  **  if  any  person  shall  acknowledge, 
or  procure  to  be  acknowledged,  in  any  court 
of  the  United  States,  any  recognizance,  bail, 
or  judgment,  in  the  name  or  names  of  any 
other  person  or  persons  not  privy  or  consent- 
ing to  the  same,  every  such  person  or  persons, 
on  conviction  thereof,  shall  be  fined  not 
exceeding  five  thousand  dollars,  or  be  im- 
prisoned not  exceeding  seven  years,  and 
whipped  not  exceeding  thirty-nine  stripes. 
Provided,  nevertheless,  that  this  act  shall  not 
extend  to  the  acknowledgment  of  any  judg- 
ment or  mdffments  by  any  attorney  or  attor- 
neys, duly  admitted,  for  any  person  or  per- 
sons against  whom  any  such  judgment  or 
judgments  shall  be  had  or^iven."  See, 
generally,  2  Johns.  Cas.  N.  T.  293  ;  16  Viner, 
Abr.  336  ;  Comyns,  Dig.  Action  on  the  Case 
for  a  Deceit  (A  3). 

PBRSUADD,  PERSUADING.    To 

persuade  is  to  induce  to  act.  Persuading  is 
inducing  others  to  act.  Inst.  4.  6.  23 ;  Dig. 
11.  3.  1.  6. 

In  the  act  of  the  legislature  which  declared 
that  *'  if  any  person  or  persons  knowingly  and 
willingly  snail  aid  or  assist  any  enemies  at 
open  war  with  this  state,  etc.,  by  perettading 
others  to  enlist  for  that  purpose,  etc.,  he  shall 
be  adjudged  guilty  of  high  treason,"  the  word 
persuading  thus  used  means  to  succeed ; 
.and  there  must  be  an  actual  enlistment  of 
the  person  persuaded  in  order  to  brin2  the 
defendant  within  the  intention  of  the  clause. 
1  Dall.  Penn.  39 ;  4  Carr.  &  P.  369 ;  9  icf .  79 ; 
Administering.  See  2  Ld.  Raym.  889.  It 
may  be  fairly  areued,  however,  that  the 
attempt  to  persuade  without  success  would 
be  a  misdemeanor.     1  Russell,  Crimes,  44. 

In  England  it  has  been  decided  that  to 
incite  and  procure  a  person  to  commit  suicide 
is  not  a  crime  for  wnich  the  party  could  be 
tried.  9  Carr.  A  P.  79.  See  Attempt;  Solicit- 
ation. 

PERSUTASION.  The  act  of  influencing 
by  expostulation  or  reouest.  While  the  per- 
suasion is  confined  witnin  those  limits  which 
leave  the  mind  free,  it  may  be  used  to  induce 
another  to  make  bis  will,  or  even  to  make  it 
in  his  own  fiivor.  But  if  such  persuasion 
•hould  so  far  operate  on  the  mind  of  the  tes- 
tator that  he  would  be  deprived  of  a  perfectly 
free  will,  it  would  vitiate  the  instrument.  3 
Serg.  &  R.  Penn.  269 ;  5  u2.  207 ;  13  id.  323. 

PERTINENT  (from  Lat.  pertineo^  belong- 
ing to).  Which  tends  to  prove  or  disprove  the 
allegations  of  the  parties.  Willes,  319.  Mat- 
ters which  have  no  such  tendency  are  called 
impertinent.    8  Toullier,  n.  22. 

PERTURBATION.  This  is  a  technical 
word  which  signifiesdisturbance  or  infringe- 
ment of  a  right.  It  is  usually  applied  to  Sie 
disturbance  of  pews  or  seats  in  a  church. 
in  the  ecclesiastical  courtis  actions  for  these 


disturbances  are  techni.*4&1]  jiealled  '*  suits  lor 
perturbation  of  seat."  1  Phill.  Ecd.  328. 
See  Pew. 

PERVIBB,  PARTISB.  The  palace  yard 
at  Westminster. 

A  place  where  counsel  used  to  advise  with 
their  clients. 

Ani  afternoon  exercise  or  moot  for  the  in- 
struction of  students.     CSowri ;  Blount. 

FESAOB.  In  England,  a  toll  charged  for 
weighing  avoirdupois  sx>ods  other  than  wooL 
2  Gnitty,  Com.  Law,  16. 

PETIT  (sometimes  corrupted  into  petty), 
A  French  word  signifying  little,  small.  It  is 
fre(}uently  used :  as,  petit  larceny,  petit  jury, 
petit  treason. 

PETIT  CAPE.  When  the  tenant  is  sum- 
moned on  a  plea  of  land,  and  comes  on  the 
summons  and  his  appearance  is  recorded,  if 
at  the  day  ^iven  him  ne  prays  the  view,  and, 
having  it  given  him,  makes  default,  then  shall 
this  writ  issue  from  the  king.  Old  Nat.  Brev. 
162;  Reg.  Jud.  fol.  2 ;  Fleta,  lib.  2,  c.  44.  See 
Grand  Cafe. 

PETIT,  PETTY  JURY.    The  ordinary 

jury  of  twelve,  as  opposed  to  the  grand  jury, 
which  was  of  a  larger  number  and  whoso 
duty  it  was  to  find  bills  for  the  petit  jury  to 
try.    3  Sharswood,  Blackst.  Comm.  351*. 

PETIT,  PETTY  LARCENY.  Laroenj 
to  the  amount  of  twelve  pence  or  less.  4 
Sharswood,  Blackst.  Comm.  229*.  See  1 
Bishop,  Crim.  Law,  {{  378, 379.  See  Labcent 

PETIT  8ERJEANTY.  A  tenure  by 
which  lands  are  held  of  the  crown  by  the 
service  of  rendering  yearly  some  small  im- 
plement of  war,  as  a  lance,  an  arrow,  etc.  2 
Sharswood,  Blackst.  Comm.  82.  Though  the 
Stat.  12  Car.  II.  took  away  the  incidents  of 
livery  and  primer  seisin,  this  tenure  still  re- 
mains a  di[;jnified  branch  of  socage  tenure, 
from  which  it  only  differs  in  name  on  account 
of  its  reference  to  war.  Such  is  the  tenure 
of  the  grants  to  the  dukes  of  Marlborough 
and  Wmlington. 

PETIT  TREASON.  In.  English  Iaw. 
The  killing  of  a  master  by  his  servant,  a  bua- 
band  by  his  wife,  a  superior  by  a  secular  or 
religious  man.  In  the  United  States  this  is 
like  any  other  murder.  See  High  Trbasou  ; 
Treason. 

PETITE  ASSIZE.  Used  in  coniradistine- 
tion  from  the  grand  assize^  which  was  a  jury  to 
decide  on  questions  of  property.  Petite  assize^ 
a  jury  to  decide  on  Questions  of  possession. 
Britton,  c.  42;  Glanville,  lib.  2,  c.  6, 7;  Home^ 
Mirror,  lib.  2,  c.  de  Novel  Disseisin. 

PETITION.  An  instrument  of  writing 
or  printing,  containing  a  prayer  from  the 
person  presenting  it,  called  the  petitioner,  to 
the  body  or  person  to  whom  it  is  present^  ^ 
for  the  redress  of  some  wrong  or  the  grant  or 
some  favor  which  the  latter  has  the  right  to  give. 

By  the  constitution  of  the  United  States,  the 
right  *'  to  petition  the  goytfnment  for  a  r*- 
dress  of  grievances"  is  secured  to  the  people 
Amend,  art.  1. 


PETITION  OF  RIGHT 


<829 


PHYSICIAN 


PetiiionB  are  freqaently  presented  to  the 
eourts  in  order  to  bring  some  mattere  before 
them.  It  ie  a  generiu  rule  in  each  cases 
that  an  affidavit  should  be  made  that  the 
facts  therein  contained  are  true  as  far  as 
known  to  the  petitioner,  and  that  those  facts 
which  he  states  as  knowing  from  others  he 
believes  to  be  true. 

PBTITION  OF  RIGHT.  In  Bngliah 
Law.  A  proceeding  in  chancery  by  which 
a  subject  may  recover  property  in  the  posses- 
sion of  the  kmg. 

This  is  in  the  nature  of  an  action  against  a 
subject,  in  which  the  petitioner  sets  out  his 
right  to  that  which  is  demanded  by  him,  and 
prays  the  king  to  do  him  right  and  justice ; 
and,  upon  a  due  and  lawful  trial  of  the  right, 
to  mace  him  restitution.  It  is  called  a  pe- 
tition of  right  because  the  king  is  bound  of 
right  to  answer  it  and  let  the  matter  therein 
contained  be  determined  in  a  legal  way,  in 
llke^  manner  as  causes  between  subject  and 
subject.  The  petition  is  presented  to  the 
king,  who  subscribes  it  with  these  words, 
soii  droit  fait  cU  pariie,  and  thereupon  it  is 
delivered  to  the  chancellor  to  be  executed 
according  to  law.  Coke,  4th  Inst.  419, 422  h  ; 
Mitford,  £q.  Plead.  30, 31 ;  Cooper,  £q.  Plead. 
22,23. 

PETITORT.  That  which  demands  or 
petitions;  that  which  has  the  quality  of  a 
prayer  or  petition ;  a  right  to  demand. 

A  petitory  suit  or  action  ib  understood  to  be  one 
in  which  the  mere  title  to  property  is  to  be  enforced 
by  means  of  a  demand,  petition,  or  other  legal  pro- 
ceeding, as  distingnished  from  a  suit  where  only  the 
right  of  possession  and  not  the  mere  right  of  pro- 
perty is  in  controversy.  1  Kent,  Comm.  371 ;  7 
How.  840 ;  10  id.  257.  Admiralty  salts  touching 
property  in  ships  are  either  petitory,  in  which  the 
mere  title  to  the  property  is  litigated,  or  po—etwory,  to 
restore  the  possession  to  the  party  entitled  thereto. 

The  American  courts  of  admiralty  exercised 
unquestioned  jurisdiction  in  petitory  as  well 
as  possessory  actions;  but  in  England  the 
courts  of  law,  some  time  after  the  restoration 
in  1660,  claimed  exclusive  cognizance  of  mere 
questions  of  title,  until  the  statute  of  3  &  4 
Vict.  c.  65.  By  that  statute  the  court  of  ad- 
miralty was  authorized  to  decide  all  questions 
as  to  the  title  to  or  ownership  of  any  ship 
or  vessel,  or  the  proceeds  thereof  remaining 
in  the  registry  in  any  cause  of  possession,  sal- 
vage, damage,  wages,  or  bottoxnry,  instituted 
in  such  court  after  the  passing  of  that  act. 
Ware,  Dist  Ct.  232 ;  18  How.  267 ;  2  Curt.  C. 
C.426. 

In  Sootoh  Law.  Actions  in  which  dam- 
ages are  sought 

This  class  embraces  such  actions  as  as- 
sumpsit, debt,  covenant,  and  detinue,  at  com- 
mon law.    See  Patterson,  Comp.  1058,  n. 

PETT7  AVERAGE  (called,  also,  cus- 
tomary average ) .  Several  petty  charges  which 
are  borne  partly  by  the  ship  and  partly  by 
the  cargo,  such  as  the  expense  of  tonni^e, 
beaconage,  etc.  Abbott,  ^ipp.  7th  ed.  4& ; 
2  Parsons,  Mar.  Law,  312;  1  Bell,  Comm. 
667 ;  2  Magens,  277. 


PBTT7  BAG  OFFICE.  In  BngUah 
Isaw.  An  office  in  the  court  of  chancery, 
am)ropriated  for  suits  against  attorneys  and 
officers  of  the  court,  and  for  process  and  pro- 
ceedings by  extent  on  statutes,  reooenixanccA 
ad  quod  damMtm,  and  the  like.  Termes  dfi 
la  Ley. 

FETTT  CONBTABLE.  The  ordinary 
constable,  as  distinguished  from  the  high  con- 
stable of  the  hundred.  1  Sharswood,  Blackst. 
Comm.  355 ;  Bacon,  Law  Tr.  181,  (Mce  of 
CkuMiahU;  Willcock,  Cons.  c.  1,  J  L  For 
duties  of  constable  in  America,  see  Nbw 
England  Sheriff. 

PETTIFOGGER.  One  who  pretends  to 
be  a  lawyer,  but  possesses  neither  Knowledge 
of  the  law  nor  conscience. 

An  unprincipled  practitioner  of  law,  whose 
business  is  connnea  to  petty  cases. 

PEW.  A  seat  in  a  church,  separated  from 
all  others,  with  a  convenient  place  to  stand 
therein. 

3*  It  is  an  incorporeal  interest  in  the  real 
property.  And  although  a  man  has  the  ex- 
clusive right  to  it^  yet  it  seems  he  cannot 
maintain  trespass  against  a  person  entering 
it,  1  Term,  430 ;  but  case  is  the  proper  remedy. 
3  Barnew.  k  Aid.  361;  8  Bamew.  k  0. 
294. 

The  right  to  pews  is  limited  and  usufruc- 
tuary, and  does  not  interfere  with  the  right 
of  the  parish  or  congregation  to  pull  down 
and  rebuild  the  churcn.  4  Ohio,  541 ;  5  Cow. 
N.  Y.  496 ;  17  Mass.  435 ;  1  Pick.  Mass.  102 ; 
3  uf .  344 ;  6  Serg.  k  R.  Penn.  508 ;  9  Wheat. 
445 ;  9  Cranch,  52 ;  6  Johns.  N.  T.  41 ;  4  Johns. 
Ch.  N.  Y.  596 ;  6  Term,  396.  See  Powell, 
Mortgages,  Index;  2  Sharswood,  Blackst. 
Comm.  429;  1  Chitty,  Pract  208,  210;  I 
Powell,  Mortg.  17,  n. 

8*  In  Connecticut  and  Maine,  pews  are 
considered  real  estate.  In  Massai^husetts  and 
New  Hampshire,  they  are  personal  property. 
Mass.  Gen.  Stat.  c.  30,  {  38 ;  1  Smith,  St.  l4. 
The  precise  nature  of  such  propertv  does  not 
appear  to  be  well  settled  in  New  lork.  15 
Wend.  N.  Y.  218 ;  16  id.  28 ;  5  Cow.  N.  Y. 
494.  See  Conn.  L.  432;  10  Mass.  323  ;  17 
m;.  438 ;  7  Pick.  Mass.  138 ;  4  N.  H.  180 ;  4 
Ohio,  515 ;  4  Harr.  k  M'H.  Md.  279  ;  Best, 
Pres.  Ill;  Crabb,  Real  Prop.  U  481-497; 
Washburn,  Easements. 

PHAROS.  A  light-house  or  beacon.  It 
is  derived  from  Pharos^  the  name  of  a  small 
island  at  the  mouth  of  the  Nile,  on  which  was 
built  a  watch-tower. 

PHTSICIAN.  A  perscm  who  has  re- 
oeived  the  degree  of  doctor  of  medicine  from 
an  incorporated  institution. 

One  lawfully  engaged  in  the  practice  of 
medicine. 

SI.  Although  the  physician  is  civilly  and 
criminally  responsible  for  his  conduct  while 
discharging  the  duties  of  his  profession,  ha 
is  in  no  sense  a  warrantor  or  insurer  of  a 
favorable  result,  without  an  express  contract 
to  that  effect.  Elwell,  Malp.  20;  '^  Carr.  k 
P.  81. 
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Eveiy  person  who  offers  his  services  to  the 
pablic  generally  impliedly  contracts  with  the 
employer  that  he  is  in  possession  of  the  ne- 
cessary ordinary  skill  and  experience  which 
are  possessed  by  those  who  practise  or  profess 
to  understand  the  art  or  science,  and  which 
are  generally  regarded  by  those  most  con- 
versant with  the  profession  as  necessary  to 
qualify  one  to  engage  in  such  business  suc- 
cessfully. This  ordinary  skill  may  dijQfer  ac- 
cording to  locality  and  the  means  of  informa- 
tion. Elwell,  Malp.  22-24, 201 ;  Story,  Bailm. 
'433 ;  3  Carr.  &  P.  629;  8  id.  475. 

3*  The  physician's  responsibility  is  the 
same  when  ne  is  negligent  as  when  he  lacks 
ordinary  skill,  althougn  the  measure  of  in- 
demnity and  punishment  may  be  different. 
Elwell,  Malp.  27 ;  Archbold,  (Jrim.  PL  2d  ed. 
411 ;  2  Ld.  Raym.  1583 ;  3  Maule  &  S.  14, 
15 ;  6  id.  198  ;  1  Lew.  Cr.  Cas.  169  ;  2  Starkie, 
Ev.  526 ;  Broom,  Leg.  Max,  Ist  ed.  168,  169; 
4  Den.  N.  Y.  464;  19  Wend.  N.  Y.  345,  346. 

In  England,  a  physician  cannot  maintain 
an  action  for  his  fees  for  any  thing  done  as 
physician  either  while  attending  to  or  pre- 
scribing for  a  patient;  but  a  distinction  is 
taken  when  he  acts  as  a  surgeon  or  in  any 
other  capacity  than  that  of  physician,  ana 
in  such  cases  an  action  for  fees  will  be  sus- 
tained. All  acts  of  a  physician  as  such  are 
considerbd  strictly  honorary,  and  therefore^ 
without  compensation  except  when  there 
exists  an  express  contract.  Without  this 
express  agreement  the  physician  cannot  even 
recover  his  travelling  expenses  while  going 
to  attend  his  patient  and  returning, — such 
expense  being  incidental  to  the  attendance,  and 
regarded  a&  money  paid  to  the  physician's  own 
use  in  the  ordinary  exercise  or  his  profession, 
and  not  money  paid  to  the  use  of  the  patient. 
1  Carr.  &  M.  227,  370 ;  3  Gale  &  D.  198. 

4*  In  this  country,  the  various  states  have 
statutory  enactments  regulating  the  collec- 
don  of  fees  and  the  practice  of  medicine. 
In  Georgia,  a  physician  cannot  recover  for 
his  services  unless  he  shows  that  he  is 
licensed  ha  required  by  the  act  of  1839,  or 
unless  he  is  within  the  proviso  in  favor  of 
physicians  who  were  in  practice  before  its 
passage.  8  Ga.  74.  In  New  York,  prior  to 
the  act  repealing  all  former  acts  prohibit- 
ing unlicensed  physicians  from  recovering  a 
compensation  for  their  services  (Stat,  of  1844, 
p.  406],  an  unlicensed  physician  could  not 
maintain  an  action  for  medical  attendance 
and  medicines.  4  Den.  N.  Y.  60.  Under 
the  Maine  statute  of  1838,  c.  53,  a  person 
who  is  not  allowed  by  law  to  collect  his  dues 
for  medical  or  isurgical  services  as  a  regular 
practitioner  cannot  recover  compensation 
for  such  services  unless  previous  to  their 
performance  he  obtained  a  certificate  of  good 
moral  character  in  manner  prescribed  by 
that  statute,  nor  can  he  recover  payment  for 
such  services  under  the  provision  of  the  Re- 
vised Statute,  c.  22,  by  having  obtained  a 
medical  degree,  in  manner  prescribed  by  that 
Rtatute,  after  the  performance  of  the  service, 
though  prior  to  the  suit    25  Me.  104. 


5*  In  Alabama  and  Missouri,  a  non-li 
censed  ph;^sician  cannot  recover  for  profes 
sional  services.  Hallowell  vs.  Adams,  il  Ala. 
N.  8.  680 ;  15  Mo.  407.  When  A,  the  plant- 
ation physician  of  a  planter,  found  a  sur- 
gical operation  necessary  on  one  of  the  ne- 
groes, and  requested  the  overseer  to  send  for 
B,  another  physician,  who  came  and  performed 
the  operation  without  any  assistance  from  A, 
it  was  held  that  B  could  not  maintain  an 
action  against  A  to  recover  for  his  services. 
1  Strobh.  So.  C.  171.  In  Vennonty  the  em- 
ployment of  a  physician,  and  a  promise  to  pay 
him  for  his  services,  made  on  the  Sabbath- 
day,  is  not  prohibited  by  statute.  14  Vt.  332. 
In  MassacntisettSf  an  unlicensed  physician  or 
surgeon  may  maintain  an  action  for  profes- 
sional service.    1  Mete.  Mass.  154. 

6*  Where  the  wife  of  the  defendant,  being 
afflicted  with  a  dangerous  disease,  was  carried 
by  him  to  a  distance  from  his  residence  and 
left  under  the  care  of  the  plaintiff  as  a  sur- 
geon, and  after  the  lapse  oi  some  weeks  the 
plaintiff  performed  an  operation  on  her  for 
the  cure  of  the  disease,  soon  after  which  she 
died,  it  was  held,  in  an  action  by  the  plaintiff 
against  the  defendant  to  recover  compensa- 
tion for  his  services,  that  the  performance  of 
the  operation  was  within  the  scope  of  the 
plaintiff's  authority,  if,  in  his  iuagment,  it 
was  necessary  or  expedient,  and  that  it  was 
not  incumbent  on  him  to  prove  that  it  was 
necessary  or  proper  under  tne  circumstances, 
or  that  before  he  performed  it  he  gave  n(^ 
tice  to  the  defendant,  or  that  it  would  have 
been  dangerous  to  the  wife  to  wait  until 
notice  could  be  given  to  the  defendant.  19 
Pick.  Mass.  333.  In  assumpsit  by  a  physi- 
cian for  his  services,  the  defendant  cannot 
prove  the  professional  character  of  the  plain* 
tiff.  3  Hawks,  No.  C.  105.  Physicians  can 
recover  for  the  services  of  their  students  in 
attendance  upon  their  patients.  4  Wend.  N. 
Y.  200.  Partners  in  the  practice  of  physio 
are  within  the  law  merchant,  which  excludes 
the  jus  accrescendi  between  traders.  9  Cow. 
N.  1.  631.  If  a  physician  carries  conta- 
gious disease  into  a  family,  on  a  suit  for  ser- 
vices this  may  be  shown  to  reduce  such  claim.. 
12  B.  Monr.  Ky.  465. 

PICKERY.  In  Scotch  Law.  Stealing 
of  trifles,  punishable  arbitrarily.  Bell,  Diet.; 
Tait,  Inst.  Theft. 

PICKPOCKET.  A  thief ;  one  who  in  a 
crowd  or  in  other  places  steals  from  the  pockets 
or  person  of  another  without  putting  him  in 
fear.  This  is  generally  punished  as  simple 
larceny. 

FIONORATIO  (Lat.  from  pignorare,  to 
pledge).  In  Civil  Law.  The  obligation  of 
a  pledge.  L.  9.  D.  de  pignor.  Sealing  up  (o6- 
signaiio).  A  shutting  up  of  an  animal 
caught  m  one's  field  and  keeping  it  till  the 
expenses  and  damage  have  been  paid  by  its 
master.     New  Decis.  1.  34.  13. 

FIONORATIVE  CONTRACT.  In 
Civil  Law.  A  contract  by  which  the  owner 
of  an  estate  engages  it  to  another  for  a  sum 
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of  money  and  grants  to  him  and  his  »uuut;ft> 
Bon  the  right  to  enjoy  it  until  he  shall  be  re- 
imbursed, Yoluntarily,  that  sum  of  money. 
Pothier,  Obi. 

PIGNORIS  CAPTIO  (Lat.).  In  Roman 
Law.  The  name  given  to  one  of  the  legis 
actionea  of  the  Roman  law.  It  consisted 
chiefly  in  the  taking  of  a  pledge;  and  was,  in 
fact,  a  mode  of  execution.  It  was  confined  to 
special  cases  determined  by  positive  law  or 
by  custom,  such  as  taxes,  duties,  rents,  etc., 
and  is  comparable  in  some  respects  to  dis- 
tresses at  common  law.  The  proceeding  took 
place  in  the  presence  of  a  praetor. 

PIONUS  (Lat.).  InClvULaw.  Pledge, 
or  pawn.  The  contract  of  pledge.  The  right 
in  the  thing  pledged. 

**  It  is  derired,"  says  Oains,  '*  from  pugnum,  the 
fist,  beoaoae  what  is  delivered  in  pledge  is  delivered 
in  hand."  Dig.  60.  16.  238.  2.  This  is  one  of  seve- 
ral instances  of  the  failure  of  the  Roman  jurists 
when  they  attempted  etymological  explanations  of 
words.  The  elements  of  pignut  (pig)  are  con- 
tained in  the  word  jpan(jjr)-o  and  its  cognate  forms. 
8m  Smith,  Diet  Gr.  A  Bom.  Antiq. 

Thouzh  pledge  is  distinguished  from  mort- 
gage (AYpoiheca),  as  being  something  de- 
livered m  hand,  while  mortgage  is  good 
without  possession,  yet  a  pledge  (pignus) 
may  also  be  good  without  possession.  Domat, 
Civ.  Law,  b.  iii.  tit.  1,  2  ^ ;  Calvinus,  Lex. 
Pignus  is  properly  applied  to  movables,  hy- 
patheca  to  immovables;  but  the  distinction 
18  not  always  preserved.    Id, 

PIIiLAOII.  The  taking  by  violence  of 
private  property  by  a  victorious  army  from 
the  citizens  or  subjects  of  the  enemy.  This 
in  modern  times  is  seldom  allowed,  and  then 
only  when  authorized  by  the  commanding  or 
chief  officer  at  the  place  where  the  pillage 
is  committed.  The  property  thus  violently 
taken  belongs,  in  general,  to  the  common 
soldiers.  See  Dalloz,  Diet.  PropriitS,  art.  3, 
i  6 ;  Wolff,  {  1201 ;  Booty  ;  Prizb. 

PILLOR7.  A  wooden  machine,  in  which 
the  neck  of  the  culprit  is  inserted. 

SI*  This  punishment  has  in  most  of  the 
states  been  superseded  by  the  adoption  of 
the  penitentiary  system.  See  1  Chitty,  Grim. 
Law,  797.  The  punishment  of  standing  in 
the  nillory,  so  far  as  the  same  was  provided 
by  the  laws  of  the  United  States,  was  abo- 
lished by  the  act  of  congress  of  February  27, 
1839,  8.  5.  'See  Barrington,  Stat  48,  note. 

PILOT.  An  officer  serving  on  board  of 
a  ship  during  the  course  of  a  voyage  and 
having  the  charge  of  the  helm  and  of  the  ship's 
route.  An  officer  authorized  by  law  who  is 
taken  on  board  at  a  particular  place  for  the 
purpose  of  conducting  a  ship  through  a  river, 
road,  or  channel,  or  from  or  into  port. 

Pilots  of  the  second  description  are  esta- 
blished by  legislative  enactments  at  the  prin- 
cipal seaports  in  this  country,  and  have  rights, 
and  are  bound  to  perform  duties,  agreeably  to 
the  provisions  of  uie  several  laws  establishing 
them. 

Pilots  have  been  established  in  all  mari- 


time countries.  After  due  trial  and  experi- 
ence of  their  qualifications,  they  are  licensed 
to  offer  themselves  as  guides  in  difficult  navi* 
gation;  and  thev  are  usually,  on  the  other 
hand,  bound  to  obey  the  call  of  a  ship-master 
to  exercise  their  functions.  Abbott,  Shipp. 
180 ;  1  Johns.  N.  Y.  306 ;  4  Dall.  Penn.  265 ; 
5  Bos.  &  P.  82 ;  5  Rob.  Adm.  308 ;  6  id,  316 ; 
Laws  of  Oleron,  art.  23 ;  Molloy,  b.  2,  c.  9, 
ss.  3,  7 ;  Weskett,  Ins.  395 ;  Act  of  Gongr.  of 
August  7,  1789,  s.  4 ;  Merlin,  Rupert. ;  Par- 
dessus,  n.  637. 

FILOTAOB.  The  compensation  given 
to  a  pilot  for  conducting  a  vessel  in  or  out  of 
port.    Pothier,  Des  AvarieSj  n.  147. 

Pilotage  is  a  lien  on  the  ship,  when  the 
contract  has  been  made  by  the  master  or 
quasi-master  of  the  ship  or  some  other  per- 
son lawfully  authorized  to  make  it,  1  Mas. 
0.  C.  508;  and  the  admiralty  court  has 
jurisdiction  when  services  have  been  per- 
formed at  sea.  Id.;  10  Wheat.  428 ;  6  Pet. 
682 ;  10  id,  108.  And  see  1  Pet.  Adm.  Dec. 
227. 

PIN-MONBT.  Monev  allowed  by  a  man 
to  his  wife  to  spend  for  her  own  personal 
comforts. 

It  has  been  oonjectared  that  the  term  pift-mon^jf 
has  been  applied  to  signify  the  provision  for  a 
married  woman,  because  ancientlj  there  was  a  tax 
laid  for  providing  the  English  queen  with  pina 
Barrington,  Stat.  181. 

When  pin-money  is  given  to  but  not  spent 
by  the  wire,  on  the  husband's  death  it  belongs 
to  his  estate.  4  Viner,  Abr.  133,  Baron  <6 
Feme  (E  a.  8) ;  2  Eq.  Cas.  Abr.  156 :  2  P. 
Will.  341 ;  3  id.  353 ;  1  Ves.  Ch.  267 ;  2  id. 
190 ;  1  Madd.  Ch.  489,  490. 

In  England  it  was  once  adjudged  that  a 
promise  to  a  wife,  by  the  purchaser,  that  if 
she  would  not  hinder  the  bargain  for  the  sale . 
of  the  husband's  lands  he  would  give  her  ten 
pounds,  was  valid,  and  might  be  enforced  by 
an  action  of  assumpsit  instituted  by  husband 
and  wife.     Rolle,  Abr.  21,  22. 

In  the  French  law,  the  term  jingles,  pins, 
is  used  to  designate  the  present  which  is  some- 
times given  by  the  purchaser  of  an  immovable 
to  the  wife  or  daugnters  of  the  seller  to  induce 
them  to  consent  to  the  sale.  This  present  is 
not  considered  as  a  part  of  the  consideration, 
but  a  purely  voluntary  gift.  Diet,  de  Jur. 
H^ngles, 

PINT.  A  liquid  measure,  containing  half 
a  quart  or  the  eighth  part  of  a  gallon. 

PIFB.  In  Bnglish  Law.  The  name  of 
a  roll  in  the  exchequer,  otherwise  called  the 
Greai  Roll,  A  measure,  containing  two  hogs- 
heads :  one  hundred  and  twenty-six  gallons 
is  also  called  a  pipe. 

PIRACT.  In  Criminal  Law.  A  rob- 
berv  or  forcible  depredation  on  the  high  seas, 
without  lawful  authority,  done  ammo  fyt^ 
randij  in  the  spirit  and  intention  of  universal 
hostility.  3  Wheat.  610;  6  id.  153,  163; 
3  Wash.  0.  C.  209.  This  is  the  definition  of 
this  offence  by  the  law  of  nations..  1  Kent, 
Comm.  183. 
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The  word  ia  deriTed  flrom  wtXpa,  thotptio,  deceit 
or  deception,  or  from  ^iiputf,  wandering  np  and 
down,  and  resting  in  no  plaoe,  but  coasting  hither 
and  thither  to  do  mischiefl  Eidley,  View^  part  2, 
e«  If  s*  o* 

SI*  Congress  may  define  and  punish  pirar 
oies  and  felonies  on  the  high  seas,  and 
offences  against  the  law  of  nations.  Const 
U.  S.  art.  1,  B.  7,  n.  10 ;  3  Wheat  336 ;  5 
id,  76,  153,  184.  In  pursuance  of  the  au- 
thority thus  giyen  by  the  constitution,  it  was 
declared  by  me  act  of  congress  of  April  30, 
1790,  s.  8,  1  Story,  U.  S.  Laws,  84,  that  mur- 
der or  robbery  committed  on  the  high  seas, 
or  in  any  river,  hayen,  or  bay  out  of  the 
jurisdiction  of  any  particular  state,  or  any 
offence  which  if  committed  within  the  body 
of  a  county  would  by  the  laws  of  the  United 
States  be  punishable  with  death,  should  be 
adjudged  to  be  piracy  and  felony,  and  punish- 
able with  death.  It  was  further  declared  that 
if  any  captain  or  mariner  should  piratically 
and  feloniously  run  away  with  a  vessel,  or  any 
eoods  or  merchandise  of  the  value  of  fifty 
aollars,  or  should  yield  up  such  vessel  vol- 
untarily to  pirates,  or  if  any  seaman  should 
forcibly  endeavor  to  hinder  his  commander 
from  defending  the  ship  or  goods  committed 
to  his  trust  or  shoula  make  revolt  in  the 
jship  every  such  offender  should  be  adjudged 
a  pirate  and  felon,  and  be  punishable  with 
death.  Accessaries  before  toe  fact  are  pun- 
ishable as  the  principal ;  those  after  the  fact, 
with  fine  and  imprisonment 

8«  By  a  subsequent  act  passed  March  3, 
1819,  3  Story,  U.  S.  Laws,  1739,  made  per- 
petual by  the  act  of  May  15,  1820,  1  Story, 
U.  S.  Laws,  1798,  congress  declared  that  if 
any  person  upon  the  high  seas  should  commit 
the  crime  of^  piracy  as  defined  by  the  law 
df  nations,  he  should,  on  conviction,  suffer 
*  death. 

And  again,  by  the  act  of  May  15,  1820,  s. 
3, 1  Story,  U.  S.  Laws,  1798,  congress  declared 
that  if  any  person  should  u^n  the  high 
seas,  or  in  any  open  roadstead,  or  m  any  harbor, 
haven,  basin,  or  bay,  or  in  any  river  where 
the  tide  ebbs  and  flows,  commit  the  crime  of 
robbery  in  or  upon  any  ship  or  vessel,  or 
upon  any  of  the  ship's  company  of  any  ship 
or  vessel,  or  the  lading  thereof,  such  person 
should  be  adjudged  to  be  a  pirate,  and  suffer 
death.  And  if  any  person  engaged  in  any 
piratical  cruise  or  enterprise,  or  being  of  the 
crew  or  ship's  company  of  any  piratical  ship 
or  vessel,  should  land  from  such  ship  or 
vessel,  and,  on  shore,  should  commit  robbery, 
Bach  person  should  be  adjudged  a  pirate,  and 
suffer  death.  Provided  that  the  state  in 
which  the  offence  may  have  been  committed 
should  not  be  deprived  of  its  jurisdiction 
over  the  same,  when  committed  within  the 
body  of  a  county,  and  that  the  courts  of  the 
United  States  should  have  no  jurisdiction  to 
try  such  offenders  after  conviction  or  ac- 
quittal, for  the  same  oTence,  in  a  state  court 
The  fourth  and  fifth  sections  of  the  last-men- 
tioned act  declare  persons  engaged  in  the 
e^afe-trade,  or  in  forcibly  detaining  a  free 


ne^ro  or  mulatto  and  carrying  him  in  any 
ship  or  vessel  into  slavery,  piracy,  punish- 
able with  death.  See  1  Kent,  Comm.  183; 
Beaussant  Code  Maritime,  t.  1,  p.  244; 
Dalloz,  Diet.  Supp. ;  Dougl.  613 ;  Park,  Ins. 
Index;  Bacon,  Abr. ;  luViner,  Abr.  346; 
Ayliffe,  Pand.  42;  11  Wheat  39  ;  1  Gall.  C. 
C.  247,  624 ;  3  Wash.  C.  C.  209,  240 ;  1  Pet 
C.  C.  118,  121. 

In  Torts.  By  piracy  is  understood  the 
plagiarisms  of  a  book,  engraving,  or  other 
wonc  for  which  a  copyright  has  been  taken 
out. 

When  a  piracy  has  been  made  of  such  a 
work,  an  injunction  will  be  granted.  4  Yes. 
Ch.  681 ;  5  id.  709 ;  12  id.  270.    See  Coft- 

RIGHT. 

PIRATB.  A  sea-robber,  who,  to  enrich 
himself,  by  subtlety  or  open  force,  setteth 
upon  merchants  and  others  trading  by  sea, 
despoiling  them  of  their  loading,  and  some- 
times bereaving  them  of  life  and  sinking 
their  ships.  Ridley,  View,  pt  2,  c.  1,  s.  3. 
One  guilty  of  the  crime  of  piracy.  Merlin, 
Rupert  See,  for  the  etymology  of  this  word. 
Bacon,  Abr.  Piracy, 

PZRATICALLT.    In  Pleading.     Thia 

is  a  technical  word,  essential  to  charge  the 
crime  of  piracy  in  an  indictment  which, 
cannot  be  supplied  by  another  word  or  any 
circumlocution.  Hawkins,  PL  Cr.  b.  1,  c. 
37,  s.  15;  Coke,  3d  lust  112;  1  Chitty, 
Crim.  Law,  ^244. 

PISCART.  The  right  of  fishins  in  the 
waters  of  another.  Bacon,  Abr. ;  5  Uomyna, 
Dig.  366.     See  Fishbrt. 

FI8TAREEIT.  A  small  Spanish  coin. 
It  is  not  made  current  by  the  laws  of  the 
United  States.    10  Pet  618. 

FIT.  A  hole  dug  in  the  earth,  which 
was  filled  with  water,  and  in  which  women 
thieves  were  drowned,  instead  of  being  hung. 
The  punishment  of  the  pit  was  former^ 
ccMnmon  in  Scotland. 

PIT  AND  GALLOVrS  (Law  Lat. 
fossa  etfurca).  In  Sootoh  Law.  A  pri- 
vilege of  inflicting  capital  punishment  for 
thet't  given  by  king  Malcolm,  by  which  a 
woman  could  be  drowned  in  a  pit  (fos9a) 
or  a  man  hanged  on  a  gallows  (Jurca). 
Bell,  Diet ;  Stair,  Inst  277,  {  62. 

PLACE.    See  Venue. 

PLACB  OF  BUSINESS.  The  plaoe 
where  a  man  usually  transacts  his  affairs  or 
business. 

2.  When  a  man  keeps  a  store,  shop,  count- 
ing-room, or  office,  independently  and  dis- 
tinctly from  all  other  persons,  that  is  deemed 
his  place  of  business  ;  and  when  he  usually 
transacts  his  business  at  the  counting-houae, 
office,  and  the  like,  occupied  and  used  by 
another,  that  will  also  oe  considered  hia 
place  of  business,  if  he  has  no  independent 
place  of  his  own.  But  when  he  has  no  par- 
ticular right  to  use  a  place  for  such  private 
purpose,  as  in  an  insurance-office,  an  ez* 
change-room,  a  banking-room,  a  post-office. 
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•nd  the  like»  where  persons  generally  resort, 
these  will  not  be  oonsidered  as  the  party's 
place  of  busineaSy  althoagh  he  may  occasion- 
ally or  transiently  transact  business  there. 
1  Pet.  582 ;  2  id.  121 ;  10  Johns.  N.  Y.  501 ; 
U  id.  231 ;  16  Pick.  Mass.  392. 

S*  It  is  a  general  rule  that  a  notice  of  the 
non-acceptance  or  non-payment  of  a  bill,  or 
of  the  non-payment  of  a  note,  may  be  sent 
either  to  the  domicil  or  place  of  business  of 
the  person  to  be  affected  by  such  notice ;  and 
tiie  fact  that  one  is  in  one  town  and  the  other 
in  the  other  will  make  no  difference,  and  the 
holder  has  his  election  to  send  to  either.  A 
notice  to  partners  may  be  left  at  the  place 
of  business  of  the  firm  or  of  any  one  of  the 
partners.    Story,  Prom.  Notes,  2  312. 

PIiACITA  COMBStTNIA  (Lat).  Com- 
mon pleas.  All  civil  actions  between  subject 
and  subject  3  Sharswood,  Blackst.  Comm. 
38,  40* ;  Cowel,  Hea.    See  Placitvx. 

PLACITA  CORONJEI  (Lat.).  Pleas  of 
the  crown.  AH  trials  for  cnmes  and  misde- 
meanors, wherein  the  king  is  plaintiff,  on 
behalf  of  the  people.'  3  Sharswood,  Blackst. 
Comm.  40* ;  Cowel,  JP^eo.  , 

PLACITA  JURIS  (Lat.).  Arbitrary 
rules  of  law.  Bacon,  Law  Tr.  73 ;  Bacon, 
Blax.  Reg.  12. 

PLACITUM  (Lat.  from  p&Mtfre).  In  Civil 
Imw.  An^  agreement  or  bargain.  A  law ; 
a  constitution  or  rescript  of  the  emperor; 
the  decision  of  a  jndee  or  award  of  arbitra- 
tors. Vicat,  Yoc.  «iuT. ;  Calvinus,  Lex. ; 
Dupin,  Notions  sur  le  Droit. 

In  Old  Ungliah  Law  (Ger.  pkUg,  Lat. 
piaieisy  i,e,  fields  or  streets).  An  assembly 
of  all  decrees  of  men,  where  the  king  pre- 
sided and  they  consulted  about  the  great 
aiairs  of  the  Iringdom:  first  held,  as  the 
name  would  show,  in  the  fields  or  street.  Cowel. 

So  on  the  continent.  Hinc.  de  Ordine 
Fakua,  0.  29 ;  Bertinian,  Annals  of  France 
in  the  year  767;  Const.  Car.  Mae.  cap.  ix. ; 
Hinc.  £pist.  197,  22^ ;  Laws  of  me  Longo- 

A  lord's  court.    Cowel. 

An  ordinary  oourt.  Placita  is  the  style  of 
the  English  courts  at  the  beginning  of  the 
record  at  nisi  prius :  in  this  sense,  placita 
are  divided  into  pleas  of  the  crown  and  com- 
mon pleas,  which  see.    Cowel. 

A  trial  or  suit  in  court.    Cowel ;  Jacobs. 

A  fine.  Black  Book  of  Exchequer,  lib.  2, 
tit.  13 :  1  Hen.  I.  eo.  12, 13. 

A  plea.  This  word  is  nomen  generali$9ir 
wnum^  and  refers  to  all  the  pleas  in  the  case. 
1  Saund.  388,  n.  6;  Skinn.  554;  Carth.  334; 
YdT.  65.  By  pladtmn  is  also  understood 
the  sabdivisions  in  abridgments  and  other 
works,  where  the  point  decided  in  a  case  is 
set  down  separatuy,  and,  ^nerally,  num- 
bered. In  oitmg,  it  is  abbrenated  as  follows: 
Yiner,  Abr.  ASaiemefU,  pi.  3. 

Fkicitufn  nominainm  is  the  day  appointed 
tat  a  criminal  to  appear  and  plead. 

FlaeUmm  fractum.  A  day  past  or  lost  to 
liie  defendant.    I  Hen.  I.  o.  5^. 


PLAGIARISM.    The  act  of  appropri 
atin^  the  ideas  and  language  of  another  and 
passing  them  for  one's  own. 

When  this  amounts  to  piracy,  the  party 
who  has  been  guilty  of  it  will  be  enjoined 
when  the  original  author  has  a  copyright. 
See  Copyright ;  Piracy;  Quotation;  Par- 
dessus,  Dr.  Com.  n.  169. 

PLAGIARinS  (Lat.).  In  CMl  Law. 
He  who  fraudulently  concealed  a  freeman  or 
slave  who  belonged  to  another. 

The  offence  itself  was  called  plagium. 
It  differed  from  larceny  or  theft  in  this,  that  lar- 
ceny always  implies  that  the  gnilty  party  intended 
to  make  a  profit,  whereas  the  plaffiariut  did  not 
intend  to  make  any  profit.  Dig.  &.  15.  6;  Code, 
9.  20.  9, 15. 

PLAOItTM  (Lat).  Man-stealing;  kid- 
nappine.  This  ofTence  is  the  crimen  pl^i 
of  the  ^smans.    Alison,  Crim.  Law,  280, 281. 

PLAINT.  In  Bngliah  Law.  The  ex- 
hibiting of  any  action,  real  or  personal,  in 
writing.  The  party  making  his  plaint  is 
called  the  plaintiff. 

PLAINTIFF  (Fr.  pUyntife).  He  who 
complains.  He  who,  in  a  personal  action, 
seeks  a  remedy  for  an  injury  to  his  rights. 
3  Sharswood,  Blackst.  Comm.  25 ;  Hammond, 
Part.;  1  Chitty,  Plead.;  Chitty,  Pract;  1 
Comyns,  Dig.  36,  205,  308. 

The  legal  plaintiff  is  he  in  whom  the  legal 
title  or  cause  of  action  i^  Tested. 

The  equitable  plaintiff  is  he  who,  not  having 
the  legal  title,  yet  is  in  equity  entitled  to  the 
thing  sued  for.  For  example :  when  a  suit 
is  brought  by  Benjamin  Franklin  for  the  use 
of  Robert  Miorris,  Benjamin  Franklin  is  the 
legal,  and  Robert  Morris  the  equitable,  plain- 
tiff. This  is  the  usual  manner  of  brining 
suits  when  the  cause  of  action  is  not  assign- 
able at  law  but  is  so  in  equity.  See  Bouvier, 
Inst.  Index,  Parties. 

The  word  plaintiff  occurring  alone  means 
the  plaintiff  on  record,  not  the  real  or  equi* 
table  plaintiff.  After  once  naming  the  plain- 
tiff in  pleading,  he  may  be  simply  called  the 
plaintiff.  1  Cnitty,  Plead.  Green  ed.  266; 
5  Paige,  Ch.  N.  Y.  226 ;  4  Hill,  N.  T.  468 
5  id.  523,  548 ;  7  Term,  50. 

PLAINTIFF  IN  BRROR.  A  party 
who  Buee  out  a  writ  of  error ;  and  this,  whsK 
ther  in  the  court  below  he  was  plaintiff  or 
defendant. 

PLAN.  The  delineation  or  design  of  a 
city,  a  house  or  houses,  a  garden,  a  vessel, 
etc.,  traced  on  paper  or  other  substance,  re- 
presenting the  position  and  the  relative  pro- 
portions OT  the  different  parts. 

3*  Wfien  houses  are  built  by  one  person 
agreeably  to  a  plan,  and  one  of  them  is  sold 
to  a  person,  with  windows  and  doors  in  it,  the 
owner  of  the  others  cannot  shut  up  those 
windows,  nor  has  his  grantee  any  greater 
right.  1  Price,  Exch.  27 ;  2  Ry.  &  M.  24 ; 
1  Lev.  122 ;  2  Saund.  114,  n.  4 ;  1  Mood.  & 
M.  396 ;  9  Bineh.  305 ;  1  Leigh,  Nisi  P.  559. 
See  12  Mass.  159 ;  Hammond,  Nisi  P.  202 ;  2 
HiUiard,  Real  Prop.  c.  12,  n.  6-12;  Comyna, 
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Dig.  Action  on  the  C<ue  for  a  NuUance  (A) ; 
Ancient  Lights  ;  Windows. 

PLANTATIONS.  Colonies ;  depend- 
encies.    I  Blackstone,  Comm.  107. 

In  England,  this  word,  aa  it  is  nsed  in  stat.  12 
Car.  II.  c.  1 8,  is  never  applied  to  any  of  the  Brit- 
ish dominions  in  Europe,  bat  only  to  the  colonies 
in  the  West  Indies  and  America.  1  Marshall,  Ins. 
b.  1,  0.  3,  §  2,  p.  64. 

PLAT.  A  map  of  a  piece  of  land,  on 
which  are  marked  the  courses  and  distances 
of  the  different  lines,  and  the  quantity  of 
land  it  contains. 

Such  a  plat  may  be  given  in  eyidence  in 
ascertaining  the  position  of  the  land  and 
what  is  included,  and  may  serve  to  settle  the 
figure  of  a  survey  and  correct  mistakes.  5 
T.  B.  Monr.  Ky.  160.  See  17  Mass.  211;  5 
Me.  219 ;  7  id.  61;  4  Wheat.  444;  14  Mass. 
149. 

PLEA.  In  Eqnity.  A  special  answer 
showing  or  relying  u^on  one  or  more  thines 
as  a  cause  why  the  suit  should  be  either  dis- 
missed, or  delayed,  or  barred.  Mitford,  £a. 
Plead.  Jeremy  ed.  219 ;  Cooper,  Eq.  Pleaa. 
223 ;  Story,  Eq.  Plead.  J  649. 

flm  The  modes  of  making  defence  to  a  bill 
in  equity  are  said  to  be  by  demurrerj  which 
demands  of  the  court  whether  from  the  mat- 
ter apparent  from  the  bill  the  defendant  shall 
answer  at  all ;  by  |?^a,  which,  resting  on  the 
foundation  of  new  matter  offered,  demands 
whether  the  defendant  shall  answer  further ; 
by  anstoer,  which  responds  generally  to  the 
charges  of  the  bill;  by  disclaimer y  which 
denies  any  interest  in  the  matters  in  question. 
Mitford,  Eq.  Plead.  Jeremy  ed.  13 ;  2  Stor. 
C.  C.  69 ;  Story,  Eg.  Plead.  J  437.  Pleas  are 
said  to  be  pure  which  rely  upon  foreign  mat- 
ter to  discharge  or  stay  the  suit,  and  ano- 
malous or  negative  which  consist  mainly  of 
denials  of  the  substantial  matters  set  forth 
in  the  bill.  Story,  Eq.  Plead.  |J  651,  667;  2 
Daniell,  Ohanc.  Fract.  97,  110 ;  Beames,  £q. 
PI.  123 ;  Adams,  Ec^.  236. 

Pleas  to  the  jurisdiction  assert  that  the 
court  before  which  the  cause  is  brought  is  not 
the  proper  court  to  take  cognizance  of  the 
matter. 

8*  Pleas  to  the  person  may  be  to  the  per- 
son of  the  plaintiff  or  defendant.  Those  of 
the  former  class  are  mainly  ouilawryt  exeom- 
municaiiony  popish  recusant  conmct^  which  are 
never  pleaded  in  America  and  very  rarely 
now  in  England;  attainder ^  which  is  now 
seldom  pleaded,  2  Atk.  Ch.  399;  alienage, 
which  is  not  a  disability  unless  the  matter 
respect  lands,  when  the  alien  may  not  hold 
them,  or  he  be  an  alien  enemy  not  under 
license,  2  Ves.  &  B.  Ch.  Ir.  323 ;  infancy,  cover- 
ture, and  idiocy,  which  are  pleadable  as  at 
law  (see  Abatekent)  ;  bankruptcy  and  insol- 
vency, in  which  case  all  the  facts  necessary  to 
establish  the  plaintiff  as  a  leeally  declared 
bankrupt  must  be  set  forth,  3  Mer.  Ch.  667, 
though  not  necessarily  as  of  the  defendant's 
own  Knowledge,  Younee,  Ch.  331 ;  4  Beav. 
Rolls,  554 ;  1  Younge  &  C.  Ch.  39 ;  fcant  of 
character  in  which  he  sues,  as  that  he  is  not 


an  administrator,  2  Dick,  Ch.  510 ;  1  Cox,  Oh. 
198 ;  is  not  heir,  2  Yes.  Jk  B.  Ch.  Ir.  159 ;  2 
Brown,  Ch.  143 ;  3  id.  489 ;  is  not  a  creditor,  2 
Sim.  &  S.  Ch.  274 ;  is  not  a  partner,  6  Madd. 
Ch.  61,  as  he  pretends  to  be ;  that  the  plain- 
tiff named  is  a  fictitious  person,  or  was  dead 
at  the  commencement  of  the  suit  Story,  Eq. 
Plead.  {  727.  Those  to  the  person  of  tbe  de- 
fendant may  show  that  the  defendant  is  not 
the  person  he  is  alleged  to  be,  or  does  not 
sustain  the  character  given  by  the  bill,  6 
Madd.  Ch.  61 ;  Rep.  temp.  Finch,  334,  or 
that  he  is  bankrupt,  to  require  the  assijgnees 
to  be  joined.  Story,  Eq.  Plead.  {  732.  These 
pleas  to  the  person  are  pleas  in  abatement 
or,  at  least,  in  the  nature  of  pleas  in  abate- 
ment. 

4.  Pleas  to  the  bill  or  the  frame  of  the  bill 
object  to  the  suit  as  framed,  or  contend  that  it 
is  unnecessary.  These  may  be— the  pendency 
of  another  suit,  which  is  analogous  to  the 
same  plea  at  law  and  is  governed  in  most  re- 
spects by  the  same  principles,  Story,  Eq. 
Plead.  {  736 ;  2  Mylne  &  C.  602 ;  1  Phill. 
Ch.  82 ;  1  Ves.  Ch.  544 ;.  4  id.  357 ;  1  Sim.  k 
S.  Ch.  491 ;  Mitford,  Eq.  Plead.  Jeremy  ed. 
248;  see  Lis  Pendens;  and  the  other  suit 
must  be  in  eauity,  and  not  at  law,  Beames, 
Eq.  Plead.  14o-148 ;  wmt  of  proper  parties^ 
which  goes  to  both  discovery  and  relief,  where 
both  are  prayed  for.  Story,  Eq.  Plead,  i  745  ; 
see  3  Younge  &  C.  Ch.  447,  but  not  to  a  bill 
of  discovery  merely,  2  Paige,  Ch.  N.  Y.  280; 
3  id.  222 ;  3  Cranch,  220 ;  a  multiplidiy  of 
suits,  1  P.  Will.  Ch.  428 ;  2  Mas.  C.  C.  190 ; 
multifariousness,  which  should  be  taken  bj 
way  of  demurrer,  when  the  joining  or  con- 
fession of  the  distinct  matters  appears  from 
the  face  of  the  bill,  as  it  usually  aoes.  Story, 
Eo.  Plead.  {271. 

Fleas  in  bar  rely  upon  a  bar  created  6y 
statute :  as,  the  Statute  of  Limitations,  1  Sim. 

6  S.  Ch.  4;  2  Sim.  Ch.  45;  3  Sumn.  C.  C. 
152 ;  which  is  a  good  plea  in  e(}uity  as  well 
as  at  law,  and  with  similar  exceptions,  Cooper, 
Eq.  Plead.  253;  see  Likitations,  Statuts 
OF ;  the  Statute  of  Frauds,  where  its  m>- 
visions  apply,  1  Johns.  Ch.  N.  Y.  425 ;  zid. 
275 ;  4  Yes.  Ch.  24,  720 ;  2  Brown,  Ch.  559  ; 
or  some  other  public  or  private  statute,  2 
Story,  Eq.  Jur,  |  768 :  matter  of  record  or  as 
of  record  in  some  court,  as,  a  common  re- 
covery, 1  P.  Will.  754 ;  2  Freem.  Ch.  180 ;  1 
Vern.  Ch.  13 ;  a  judgment  at  law,  1  Keen, 
456 ;  2  Mylne  &  C.  Ch.  602 ;  Storv,  Eq.  Plead. 

2  781,  n. ;  the  sentence  or  judgment  of  a 
foreign  court  or  a  court  not  of  record,  12 
Clark  k  F.  Hou.  L.  368 ;   14  Sim.  Ch.  265 ; 

3  Hare,  Ch.  100 ;  1  Younge  &  C.  Ch.  464, 
especially  where  its  jurisdiction  is  of  a  pe- 
culiar or  exclusive  nature,  12  Yes.  Ch.  307 ; 
Ambl.  Ch.  756 ;  2  How.  619,  with  limitationa 
in  case  of  fraud,  1  Yes.  Ch.  284 ;  Story,  Eq. 
Plead.  2  788,  or  a  decree  of  the  same  or 
another  court  of  equity,  Cas.  temp.  Talb.  217; 

7  Johns.  Ch.  N.  Y.  1 ;  2  Sim.  k  S.  Ch.  464 ; 
2  Younee  k  C.  Ch.  43 ;  matters  purely  in  pais, 
in  whicSi  case  the  pleas  may  go  to  discovery, 
relief,  oar  either,  both,  or  a  part  of  either,  of 
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which  the  principal  (though  not  the  only) 
pleas  are :  account,  stated  or  settled,  2  Atk. 
Ch.  1 ;  13  Price,  Exch.  767 ;  7  Paige,  Ch.  N. 
Y.  573 ;  1  Mylue  k  R.  231 ;  accord  and  satis- 
faction, 1  Hale,  Oh.  564 ;  award,  2  Yes.  &  B. 
Ch.  Ir.  764 ;  purchase  for  valuable  considera- 
tion, 2  Snmn.  C.  G.  507 ;  2  Younge  &  G.  Ch. 
457 ;  release,  3  P.  Will.  315 ;  lapse  of  time, 
analogous  to  the  Statute  of  Limitations,  1 
Ves.  Ch.  264 ;  10  id.  466 ;  1  Younge  Ai  C.  Ch, 
432, 453 ;  2  Jac.  &  W.  Ch.  1 ;  1  Hare,  Ch.  594 ; 
1  Rues.  &  M.  Ch.  453 ;  2  Younge  &  0.  Ch. 
68;   1  Johns.  Ch.  N.  Y.  46 ;   10  Wheat.  152 ; 

1  Schoales  So  L.  Ir.  Ch.  721 ;  6  Madd.  Ch.  61 ; 
3  Paige,  Ch.  N.  Y.  273 ;  bid.  26;  7  id.  62; 
title  in  the  defendant.  Story,  £q.  Plead.  | 
812. 

5*  The  same  pleas  maj  be  made  to  bills 
seeking  discoyery  as  to  those  seeking  relief; 
bat  matter  which  constitutes  a  good  plea  to 
a  bill  for  relief  does  not  necessarily  to  a  bill 
for  discoyerj  merely.    See  Story,  £q.  Plead. 

2  816 ;  Mitford,  £q.  Plead.  Jeremy  ed.  281, 
282.  The  same  kind  of  pleas  may  be  made 
to  bills  not  original  as  to  original  bills,  in 
many  cases,  according  to  their  respective 
natures.  Peculiar  defences  to  each  may, 
however,  be  sometimes  urged  by  plea.  Story, 
£q.  Plead.  {  826 ;  Mitford,  £q.  Plead.  Jeremy 
ed.288. 

Eff€ci  of  a  plea.  A  plea  may  extend  to 
the  whole  or  a  part,  and  if  to  a  part  only 
must  express  which  part,  and  an  answer  over- 
rules a  plea  if  the  two  conflict.  3  Younge  & 
0.  Ch.  683  ;  3  Cranch,  220.  The  plea  may  be 
accompanied  by  an  answer  fortifying  it  with 
a  protest  against  waiver  of  the  plea  thereby. 
Story,  Eg.  Plead.  {  695.  A  plea  or  argument 
may  be  allowed,  in  which  case  it  is  a  full  bar 
to  so  much  of  the  bill  as  it  covers,  if  true, 
Mitford,  E(].  Plead.  Jeremy  ed.  301 ;  or  the 
benefit  of  it  may  be  saved  to  the  hearing, 
which  decides  it  valid  so  far  as  then  appears, 
but  allows  matter  to  be  disclosed  in  evidence 
to  invalidate  it,  or  it  may  be  ordered  to  stand 
for  an  answer,  which  decides  that  it  may  be 
a  part  of  a  defence,  4  Paige,  Ch.  N.  Y.  124, 
but  is  not  a  full  defence,  that  the  matter  has 
been  improperly  offered  as  a  plea,  or  is  not 
sufficiently  fortified  by  answer,  so  that  the 
truth  is  apparent.  3  Paige,  Ch.  N.  Y.  459. 
See,  generally,  Story,  £q.  Plead.;  Mitford, 
£q.  Plead,  by  Jeremy ;  Beames,  Eq.  Plead. ; 
C<x>per,  £a.  Plead.;  Blake,  Chano.  Pract.; 
Darnell,  Chanc.  Pract.;  Barbour,  Chanc. 
Pract.;  Bouvier,  Inst. 

▲t  Law.  The  defendant's  answer  by  mat- 
ter of  fact  to  the  plaintiff's  declaration,  as 
distinguished  from  a  demurrer,  which  is  an 
answer  by  matter  of  law. 

6«  It  inoltides  as  well  the  denial  of  the  tmth 
of  the  allegations  on  whloh  the  plaintiff  relies,  as 
the  statement  of  facts  on  which  the  defendant  re- 
lies. In  an  ancient  nse  it  denoted  action,  and 
is  still  ased  sometimes  in  that  sense:  as,  "sum- 
moned to  answer  in  a  plea  of  trespass."  Stephen, 
Plead.  38,  39,  n. ;  "Warren,  Law  Stud.  272,  note  w ; 
Oliver,  Preo.  97.  In  a  popular,  and  not  legal,  sense, 
the  word  is  used  to  denote  a  forensic  argument  It 
waa  striotly  applicable  in  a  kindred  aeoae  when  the 


pleadings  were  oondnoted  orally  by  the  eoonaeL 
Stephen,  Plead.  A  pp.  n.  1. 

Pleas  are  either  dilatory,  which  tend  to 
defeat  the  particular  action  to  which  they 
apply  on  account  of  its  being  brought  before 
the  wrong  court  by  or  against  the  wrong  per- 
son or  in  an  improper  form,  or  peremptory, 
which  impugn  the  right  of  action  altogether, 
which  answer  the  plaintiff's  allegations  of 
right  conclusively.  Pleas  are  also  said  to  be 
to  the  jurisdiction  of  the  court,  in  suspension 
of  the  action,  in  abatement  of  the  writ,  in 
bar  of  the  action.  The  first  three  classes 
are  dilatory,  the  last  peremptory.  Stephen, 
Plead.  63;  I  Chitty,  Plead.  425;  Lawes, 
Plead.  36. 

Pleas  are  of  various  kinds.  In  abatemewL 
See  Abatement.  In  avoidance^  called,  also, 
confession  and  avoidance^  which  admits,  in 
words  or  in  effect,  the  truth  of  the  matters 
contained  in  the  declaration,  and  alleges  some 
new  matter  to  avoid  the  effect  of  it  and  show 
that  the  plaintiff  is,  notwithstanding,  not  en- 
titled to  his  action.  1  Chitty,  Plead.  540 ; 
Lawes,  Plead.  122.  Every  allegation  made 
in  the  pleadings  subsequent  to  the  declara- 
tion which  does  not  go  in  denial  of  what  is 
before  alleged  on  the  other  side  is  an  allega- 
tion of  new  matter.  Oould,  Plead,  ch.  iii.  i  195. 

Y*  Fleas  in  bar  deny  that  the  plaintiff  has 
any  cause  of  action.  1  Chitty,  Plead.  407 ; 
Coke,  Litt.  303  b.  They  either  conclude  the 
plaintiff  by  matter  of  estoppel,  show  that  he 
never  had  any  cause  of  action,  or,  admitting 
that  he  had,  insist  that  it  is  determined  by 
some  subsequent  matter.  1  Chitty,  Plead. 
407 ;  Stephen,  Plead.  70 ;  Britt.  92.  They 
either  deny  all  or  some  essential  part  of  the 
averments  in  the  declaration,  in  which  case 
they  are  said  to  traverse  it,  or,  admitting  them 
to  be  true,  allege  new  facts  which  obviate 
and  repel  their  Jegal  effect,  in  which  case 
they  are  said  to  confess  and  avoid.  Stephen, 
Pl€»d.  70.  The  term  is  often  used  in  a  re- 
stricted sense  to  denote  what  are  with  pro- 
priety called  special  pleas  in  bar.  These 
pleas  are  of  two  Kinds :  the  general  issue,  and 
special  pleas  in  bar.  The  general  issue  denies 
or  takes  issue  upon  all  the  material  allega- 
tions of  the  declaration,  thus  tsompelling  Uie 
plaintiff  to  prove  all  of  them  that  are  essen< 
tial  to  support  his  action.  There  is,  however, 
a  plea  to  the  action  which  is  not  strictly 
eitner  a  general  issue  or  a  special  plea  in 
bar,  and  which  is  called  a  special  issue, 
which  denies  only  some  particular  part  of 
the  declaration  which  goes  to  the  gist  of  the 
action.  It  thus,  on  uie  one  hand,  denies 
leas  than  does  the  general  issue,  and,  on  the 
other  hand,  is  distinguished  from  a  "  special 
plea  in  bar"  in  this,— that  the  latter  univer- 
sally advances  new  matter,  upon  which  the 
defendant  relies  for  his  defence,  which  a 
special  issue  never  does ;  it  simply  denies, 
Lawes,  Plead.  110, 112, 113, 145 ;  Coke,  Litt. 
126  a;  Qould,  Plead,  ch.  ii.  i  38,  ch.  vi.  {  8. 
The  matter  which  ou^ht  to  be  so  pleaded  is 
now  very  generally  given  in  evidence  under 
the  general  issue.    1  Chitty,  Plead.  415. 
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8*  Special  pleas  in  bar  admit  th«  facts 
alleged  in  the  declaration,  but  avoid  the 
action  by  matter,  which  the  plaintiff  would 
not  be  bound  to  prove  or  dispute  in  the  first 
instance  on  the  general  issue.  I  Chittj, 
Plead.  442 ;  Ld.  Raym.  88.  Thej  are  verj 
Tarious,  according  to  the  circumstances  of 
the  defendant's  case :  as,  in  personal  action 
the  defendant  may  plead  any  special  matter 
in  denial,  avoidance,  discharee,  excuse,  or 
justification  of  the  matter  luleged  in  the 
declaration,  which  destroys  or  bars  the  plain- 
tiff's action ;  or  he  may  plead  any  matter 
which  estops  or  precludes  him  from  averring 
or  insisting  on  any  matter  relied  upon  by 
the  plaintiff  in  his  declaration.  The  latter 
sort  of  pleas  are^salled  pleas  in  eatoppeL  In 
real  actions,  the  tenant  may  plead  any 
matter  which  destroys  and  bars  the  demand- 
ant's title :  as,  a  general  release.  Stephen, 
Plead.  115,  116. 

The  general  qualities  of  a  plea  in  bar  are — 
firsit  that  it  be  adapted  to  the  nature  and 
form  of  the  action,  and  also  conformable 
to  the  count  Coke,  Litt  303  a;  285  b; 
Bacon,  Abr.  PUaa  (I) ;  1  RoUe,  216.  Second, 
that  it  answers  sll  it  assumes  to  answer, 
and  no  more.  Coke,  Litt.  303  a;  Oomyns, 
Dig.  Pleader  (E  1,  36) ;  1  Saund.  28,  nn.  1,  2, 
3 ;  2  Bos.  &  P.  427 ;  3  icJ.  174.  Third,  in 
the  case  of  a  special  plea,  that  it  confess  and 
admit  the  fact.  3  Term,  298 ;  1  Salk.  394 ; 
Garth.  380 ;  1  Saund.  28,  n.,  14,  n.  3 ;  10 
Johns.  N.  Y.  289.  Fourth,  that  it  be  single. 
Coke,  Litt.  307 ;  Bacon,  Abr.  PUae  (K  1, 
2) ;  2  Saund.  49,  50 ;  Plowd.  150  d.  Fifth, 
that  it  be  certain.  Comyns,  Dig.  Pleader 
(E  5-11,  C  41).  See  Cirtaintt;  Pleadivo. 
Sixth,  it  must  be  direct,  positive,  and  not 
argumentative.  See  6  Cranoh,  126 ;  9  Johns. 
N.  Y.  313.  Seventh,  it  must  be  capable  of 
trial.  Eighth,  it  must  be  true  and  capable 
of  nroof. 

9*  The  parts  of  a  plea  are— ^r«^  the 
title  of  the  court.  Second,  the  title  of  the 
term.  Third,  the  names  of  the  parties  in 
the  margin.  These,  however,  do  not  consti- 
tate  any  substantial  part  of  the  plea.  The  sir- 
names  only  are  usually  inserted,  and  that  of 
the  defendant  precedes  the  plaintiff's:  as, 
''Roe  vs.  Doe,  Fourth,  the  commence- 
ment, which  includes  the  statement  of  tiie 
name  of  the  defendant,  the  appearance,  the 
defence,  see  Dbfinci,  the  actio  non,  see 
Actio  Non.  Fifth,  the  body,  which  may 
contain  the  inducement,  the  protestation, 
see  Protestation,  ground  of  oefence,  j^imb 
est  eadem,  the  traverse.  Six(h,  the^ conclusion. 

Dilatory  pleas  go  to  destroy  the  particular 
action,  but  do  not  affect  the  right  of  action 
in  the  plaintiff,  and  hence  delay  the  decision 
of  the  cause  upon  its  merits.  Gould,  Plead, 
eh.  ii.  {  33.  Tnis  class  includes  pleas  to  the 
jurisdiction,  to  the  disability  of  the  parties, 
and  all  pleas  in  abatement.  All  oilatory 
pleas  must  be  pleaded  with  the  greatest 
oertainty,  must  contain  a  distinct,  clear,  and 
positive  averment  of  all  material  facts,  and 
must,  in  general^  enable  the  plaintiff  to  cor- 


rect the  deficiency  or  error  pleaded  to.  1 
Chitty,  Plead.  365.    See  Abatbxsnt  ;  Jirais- 

DICTION. 

Pleas  in  discharge  admit  the  demand  of 
the  plainti£^  and  show  that  it  has  been 
discharged  by  some  matter  of  fact.  Such 
are  pleas  of  judgment,  release,  and  the  like. 

M.  Pleas  in  excuse  admit  the  demand  or 
complaint  stated  in  the  declaration,  but  ex- 
cuse the  non-compliance  with  the  plaintiff's 
claim,  or  the  commission  of  the  act  of  which 
he  complains,  on  account  of  the  defendant's 
having  done  all  in  his  power  to  satisfy  the 
former,  or  not  havine  been  the  culpable 
author  of  the  latter.  A  plea  of  tender  is  an 
example  of  the  ionner,  and  a  plea  of  son 
assamt  demesne  an  instance  of  the  latter. 

Foreian  pUas  go  to  the  jurisdiction ,-  and 
their  ettect  is  to  remove  the  action  from  the 
county  in  which  the  venue  is  originally  laid. 
Garth.  402.  Previous  to  the  statute  of  Anne, 
an  affidavit  was  required.  5  Mod.  335 ;  Garth. 
402 ;  1  Saund.  Plead.  98,  n.  1 ;  Yiner,  Abr. 
Foreign  Pleas  ;  1  Ghitty,  Plead.  382 ;  Bacon, 
Abr.  Abatement  {Vi), 

PUas  of  justvficaiion,  which  assert  that 
the  defendant  has  purposely  done  the  act  of 
which  the  plaintiff  complains,  and  in  the 
exercise  of  his  Icjzal  rights.  8  Term,  78 ;  3 
Wils.  71 ;  Gom.  2/4.  No  person  is  bound  to 
justify  who  is  not  primd  facie  a  wrong- 
doer.    1  Leon.  301 ;  2  u2.  83 ;  Gowp.  478 ; 

4  Pick.  Mass.  126;  13  Johns.  N.  Y.  443, 
579 ;  1  Ghitty,  Plead.  436. 

11«  Pleas  puis  darrein  continuance,  which 
introduce  new  matter  of  defence,  which  has 
arisen  or  come  to  the  plaintiff's  knowledge 
since  the  last  continuance.  In  most  of  the 
states,  the  actual  continuance  of  a  cause 
from  one  term  to  another,  or  from  one  par- 
ticular day  in  term  to  another  day  in  the 
same  term,  is  practically  done  awaj  with, 
and  the  prescribed  times  for  pleading  are 
fixed  without  any  reference  to  terms  of  court. 
Still,  this  right  of  a  defendant  to  change  his 

5 lea  so  as  to  avail  himself  of  facts  arising 
uring  the  course  of  the  litigation  remains 
unimpaired;  and  though  there  be  no  con- 
Unuance,  the  plea  is  still  called  a  plea^mu  dar^ 
rein  continuance, — ^meaning,  now,  a  plea  upon 
facts  arising  since  the  last  stage  of  the  suit. 
They  are  either  in  bar  or  in  abatement. 
Matter  which  arises  after  purchase  or  issue 
of  tiie  writ,  and  before  issue  joined,  is  pro- 
perly pleaded  in  bar  of  the  further  mainte-« 
nance  of  the  suit,  4  East,  502 ;  3  Term,  186 ; 

5  Pet.  224 ;  4  Me.  582 ;  12  Qill  ^  J.  Md. 
358;  see  7  Mass.  825;  while  matter  sub- 
sequent to  issue  joined  must  be  pleaded 
puis  darrein  continuance.  1  Ghitty,  Plead. 
569 ;  30  Ala.  m.  s.  253 ;  1  Hempst.  Ark.  16 ; 
40  Me.  582 ;  7  GiU,  Md.  415 ;  10  Ohio,  300. 
Their  object  is  to  present  matter  which  has 
arisen  since  issue  joined,  and  which  tho 
defendant  cannot  introduce  under  his  plead- 
ings as  they  exist,  for  the  rights  of  the 
parties  were  at  oommon  law  to  be  tried  e* 
thev  existed  at  the  time  of  brining  the  suit, 
and  maiters  labMqaentiy  arising  come  id 
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08  it  were  by  exception  and  faTor.  See  7 
Johns.  N.  Y.  194. 

13«  Among  other  matters,  it  may  be  plead- 
ed that  the  plaintiff  has  become  an  alien 
enemy,  3  Campb.  152;  that  an  award  has 
been  made  after  issue  joined,  2  Esp.  504 ; 
29  Ala.  M.  s.  619 ;  that  there  has  been  accord 
and  satisfaction,  5  Johns.  N.  Y.  392 ;  that 
the  plaintiff  has  become  bankrupt,  Tidd, 
Pract.  8th  ed.  800 ;  1  Dougl.  Mich.  267 ;  that 
the  defendant  has  obtained  a  bankrupt-cer- 
tificate, even  though  obtained  before  issue 
joined,  9  East,  82 ;  see  2  H.  Blackst.  553 ; 
3  Barnew.  &  C.  23 ;  3  Den.  N.  Y.  269 ;  that 
a  feme  plaintiff  has  taken  a  husband,  BuUer, 
Nisi  P.  310 ;  1  Blackf.  Ind.  288 ;  that  judg- 
ment has  been  obtained  for  the  same  cause 
of  action,  9  Johns.  N.  Y.  221 ;  5  Dowl.  &  R. 
175 ;  that  letters  testamentary  or  of  admi- 
nistration have  been  granted,  2  Stranee,  1106 ; 

1  Saund.  265,  n.  2,  or  rcToked,  Comyns, 
Dig.  Abatement  (I  4) ;  that  the  plaintiff  has 
released  the  defendant.  4  Cal.  331 ;  3  Sneed, 
Tenn.  62 ;  17  Mo.  267.  See  33  N.  H.  179. 
But  the  defendant  in  ejectment  cannot  plead 
release  from  the  lessor  of  the  plaintiff,  4 
Maule  &  S.  300 ;  7  Taunt.  9 ;  and  the  release 
will  be  avoided  in  case  of  fraud.  7  Taunt 
48 ;  4  Bamew.  &  Ad.  419 ;  4  J.  B.  Moore, 
Priv.  Ck)unc.  192 ;  23  N.  H.  535. 

18*  As  a  general  rule,  such  matters  must 
be  pleaded  at  the  first  continuance  after  they 
hapnen  or  come  to  the  plaintiff's  knowledge, 
11  Johns.  N.  Y.  424 ;  1  Serg.  &  R.  Penn.  146 ; 
though  a  discharge  in  insolvency  or  bank- 
ruptcy of  the  defendant,  2  £.  D.  Smith,  N.  Y. 
396 ;  2  Johns.  N.  Y.  294 ;  9  id.  255,  392, 
and  coverture  of  the  plaintiff  existinff  at  the 
purchase  of  the  suit,  are  exceptions,  Buller, 
Nisi  P.  310,  in  the  discretion  of  the  court 
10  Johns.  N.  Y.  161 ;  4  Serg.  &  R.  Penn. 
239 ;  5  Dowl.  A  R.  521 ;  1  Watts,  Penn.  271 ; 

2  Mo.  100.  Great  certainty  is  required  in 
pleas  of  this  description.  Yely.  141 ;  Freem. 
112 ;  Croke  Jac.  261 ;  2  Wils.  130 ;  2  Watts, 
Penn.  451.  They  must  state  the  day  of  the 
last  continuance,  and  of  the  happening  of  the 
new  matter,  B^uller,  Nisi  P.  309 ;  1  Ghitty, 
Plead.  572 ;  7  111.  252 ;  cannot  be  awarded 
after  assizes  are  over,  2  M'Glell.  &  Y.  350 ; 
Freem.  252 ;  must  be  verified  on  oath  before 
they  are  allowed,  1  Strange,  493 ;  1  Const 
So.  G.  455,  and  must  then  be  received.  5  Taui^t. 
333;  3  Term,  554;  1  Stark.  52;  IJdarsh. 
70,  280 ;  ,15  N.  H.  410.  They  stand  as  a 
substitute  for  former  pleas,  1  Salk.  178; 
Hob.  81 ;  Buller,  Nisi  P.  309 ;  1  Hempst. 
Ark.  16 ;  4  Wise.  159 ;  1  Strobh.  So.  G.  17,  and 
demurrers,  32  Eng.  L.  &  £q.  280 ;  may  be 
pleaded  after  a  plea  in  bar,  1  Wheat  215; 
Al.  67 ;  Freem.  252 ;  and  if  decided  against 
the  defendant  the  plaintiff  has  judgment  in 
chief.    1  Wheat  215 ;  Al.  67 ;  Freem.  252. 

14*  Sham  pleas  are  those  which  are 
known  to  the  pleader  to  be  false,  and  are 
entered  for  the  purpose  of  delay.  There  are 
certain  pleas  of  ^  tnis  kind  wnioh,  in  con- 
sequence of  their  having  been  long  and 
frequently  used  in  practice,  hare  olwned 
Vol.  n.— 22 


toleration  from  the  courts,  and,  though  di»< 
couraged,  are  tacitly  allowed :  as,  for  example, 
the  common  plea  of  judgment  recoveredt  that 
is,  that  judgment  has  been  already  recovered 
by  the  plaintiff  for  thf"  same  cause  of  action. 
Stephen,  Plead.  444,  445 ;  1  Ghitty,  Plead. 
505,  506.  See  14  Barb.  N.  Y.  393 ;  2  Den. 
N.  Y.  195.  The  later  practice  of  courts  in 
regard  to  sham  pleas  is  to  strike  them  out 
on  motion,  and  give  final  judgment  for  the 
plaintiff,  or  impose  terms  (in  the  discretion, 
of  the  court)  on  the  defendant  as  a  con* 
dition  of  his  being  let  in  to  plead  anew 
The  motion  is  made  on  the  plea  itself,  or  on 
affidavits  in  connection  with  the  plea. 

PleoM  in  Mttspeneion  of  the  action  show 
some  ground  for  not  proceeding  in  the  suit 
at  the  present  period,  and  pray  that  the 
pleadinff  may  be  stayed  until  that  ground  be 
removed.  The  number  of  these  pleas  is 
small.  Among  them  is  that  which  is  founded 
on  the  nonage  of  the  parties,  and  termed 
parol  demurrer.    Stephen,  Plead.  64. 

See,  generally.  Bacon,  Abr.  Pleas  (Q) ; 
Gomyns,  Dig,  Abatement  (1 24,  34) ;  Doctrina 
Plac.  297 ;  Buller,  Nisi  P.  309 ;  Lawes,  Giv. 
Plead.  173 ;  1  Ghitty,  Plead.  634 ;  Stephen, 
Plead.  81 ;  Gould,  Plead. ;  Bouyier,  Inst  In- 
dex. ^ 

In  ecclesiastical  courts,  a  plea  is  called  an 
allegation.    See  Allegation. 

PLEAD,  TO.  To  answer  the  indictment 
or,  in  a  civil  action,  the  declaration  of  the 
plaintiff,  in  a  formal  manner.  To  enter  the 
defendant's  defence  upon  record.  In  a  p<]|>u- 
lar  use,  to  make  a  forensic  argument.  The 
word  is  not  so  used  by  the  profession. 
Stephen,  Plead.  App.  n.  I ;  Story,  £q.  Plead. 
J4,  n. 

PLBADINO.    In  Chanoery  Praotloe. 

Gonsists  in  making  the  formal  written  alle- 
gations or  statements  of  the  respective  par> 
ties  on  the  record  to  maintain  the  suit,  or  to 
defeat  it  of  which,  when  contested  in  mat- 
ters of  fact  they  propose  to  offer  proofs,  and 
in  matters  of  Ihw  to  offer  arguments  to  the 
court.  Story,  Eq.  Plead.  |  4,  n.  The  sub- 
stantial object  of  pleading  is  the  same,  but 
the  forms  and  rules  of  pleading  are  very 
different,  at  law  and  in  equity. 

In  CiTil  Practice.  The  stating  in  a 
logical  and  legal  form  the  facts  which  consti- 
tute the  plaintiff's  cause  of  action  or  the 
defendanrs  ground  of  defence:  it  is  the 
formal  mode  of  alleging  that  on  the  record 
which  constitutes  the  support  or  the  defence 
of  the  party  in  evidence.  3  Term,  159; 
Dougl.  278;  Gomyns,  Dig.  Pleader  (A); 
Bacon,  Abr.  Pleeu  and  Pleading;  Gowp.  682. 
Pleading  is  used  to  denote  the  act  of  making 
the  pleapdings. 

SI*  The  object  of  pleading  is  to  secure  a 
clear  and  distinct  statement  of  the  claims  of 
each  party,  so  that  the  oontroyerted  points 
may  be  exactly  known,  examined,  and  de- 
cided, and  the  appropriate  remedy  or  punish- 
ment administered.  See  Gowp.  682 ;  Dougl. 
U^9.    Good  pleading  consists  in  good  mattei 
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pleaded  in  good  form,  in  apt  time  and  due 
order.  Coke,  Litt.  303.  Good  matter  includes 
all  facts  and  circumstances  necessary  to  con- 
stitute the  cause  of  complaint  or  ground  of 
defence,  and  no  more.  It  does  not  include 
arguments  or  matters  of  law.  But  some 
matt^  of  fact  need  not  be  stated,  though 
it  be  necessary  to  establish  them  as  facts. 
Such  are,  among  others,  fact^  of  which  the 
courts  take  notice  by  virtue  of  their  office:  as, 
the  time  of  accession  of  the  soyereicjn,  2  Ld. 
Raym.  794 ;  time  and  place  of  holding  par- 
liament, 1  Saund.  131 ;  public  statutes  and 
the  facts  they  ascertain,  I  Term,  45,  including 
ecclesiastical,  civil,  and  marine  laws,  Ld. 
Raym.  338,  but  not  private,  2  Dougl.  97,  or 
foreign  laws,  2  Garth.  273 ;  4  R.  L  523; 
common-law  rights,  duties,  and  general  cus- 
toms, Ld.  Raym.  1542;  Coke,  Litt.  175; 
Croke  Car.  561 ;  the  almanac,  days  of  the 
week,  public  holidays,  etc.,  Salk.  269;  6  Mod. 
81 ;  4  Dowl.  48 ;  4  Fla.  158 ;  political  divisions, 
Marsh.  124 ;  Coke,  2d  Inst  557 ;  4  Bamew. 
k  Aid.  242 ;  6  111.  73 ;  the  meaning  of  Eng- 
lish words  and  terms  of  art  in  ordinary  ac- 
ceptation, 1  Rolle,  Abr.  86,  525 ;  their  own 
course  of  proceedings,  1  Term,  118;  2  Lev. 
176 ;  10  Pick.  Mass.  470 ;  see  16  East,  39, 
and  that  of  courts  of  general  jurisdiction,  1 
Saund.  73 ;  5  McLean,  C.  C.  167 ;  10  Pick. 
Mass.  470 ;  3  Bos.  k  P.  183 ;  1  Greenleaf,  Ev. 
22  4-6 ;  facts  which  the  law  presumes :  as,  the 
innocence  of  a  party,  illegality  of  an  act, 
etc.,  4  Maule  &  S.  105 ;  1  Barnew.  &  Aid. 
463 ;  2  Wils.  147 ;  6  Johns.  N.  Y.  105 ;  16 
East,  343 ;  16  Tex.  335 ;  6  Conn.  130 ;  mat- 
ters which  the  other  party  should  plead,  as 
being  more  within  his  knowledge,  1  Shars- 
wooo,  Blackst.  Comm.  293,  n. ;  8  Term,  167 ; 
2  H.  Blackst.  530 ;  2  Johns,  N.  Y.  415 ;  9 
Cal.  286 ;  1  Sandf.  N.  Y.  89 ;  3  Cow.  N.  Y. 
96;  mere  matters  of  evidence  offactSy  9  Coke, 
96;  Willes.  130 ;  25  Barb.  N.  Y.  457 ;  7  Tex. 
603 ;  6  Blackf.  Ind.  173 ;  1  N.  Chinm.  Vt.  293 ; 
unnecessary  matter:  as,  a  secona  breach  of 
cx>ndition,  where  one  is  sufficient,  2  Johns. 
N.  Y.  443 ;  1  Saund.  58,  n.  1 ;  33  Miss.  474 ; 
4  Ind.  409 ;  23  N.  H.  415 ;  12  Barb.  N.  Y. 
27 ;  2  Green,  N.  J.  577 ;  see  Duplicity,  or 
intent  to  defraud,  when  the  facts  alleged  con- 
stitute fraud,  16  Tex.  335  ;  see  3  Maule  &  S. 
182;  irrelevant  matter,  1  Chitty,  Plead.  209. 
Such  matter  may  be  rejected  without  damage 
to  the  plea,  if  wholly  foreign  to  the  case,  or 
repugnant,  7  Johns.  N.  Y.  462 ;  3  Day,  Conn. 
472 ;  2  Mass.  283 ;  8  Serg.  &  R.  Penn.  124 ;  11 
Ala.  145 ;  16  Tex.  656 ;  7  Cal.  348 ;  23  Conn. 
134;  1  Du.  N.  Y.  242;  6  Ark.  468;  8  Ala.  n. 
s.  320 ;  but  in  many  cases  the  matter  must 
be  proved  as  stated,  if  stated.  7  Johns.  N. 
Y.  321 ;  3  Day,  Conn.  283 ;  Phillipps,  Ev. 
160.  The  matter  must  be  true  and  suscepti- 
l>le  of  proof;  but  legal  fictions  may  be  stated 
as  facts.    2  Burr.  667  ;  4  Bos.  &  P.  140. 

8.  The  form  of  statement  should  be  accord- 
ing to  the  established  forms.  Coke,  Litt. 
303 ;  6  East,  351 ;  8  Coke,  48  b.  This  is  to  be 
considered  as,  in  general,  merely  a  rule  of 
.  aution,  though  it  is  said  the  courts  disapprove 


a  departure  from  the  well-established  formn 
of  pleading.  1  Chitty,  Plead.  212.  In  most 
of  the  states  of  the  United  States,  and  in 
England  since  1852,  many  radical  changes 
have  been  introduced  into  the  law  of  plead- 
ing: still,  it  is  apprehended  that  a  reason- 
able regard  to  the  old  forms  will  be  profit 
able,  although  the  names  of  things  may  be 
changed.  See  3  Sharswood,  Blackst.  Comm. 
301,  n.;  3  Cal.  196;  28  Miss.  766;  14  B. 
Monr.  Ky.  83.  In  general,  it  may  be  said 
that  the  facts  should  be  stated  logically,  in 
their  natural  order,  with  certainty,  that  is, 
clearly  and  distinctly,  so  that  the  party  who 
is  to  answer,  the  court,  and  the  jury  may 
readily  understand  what  is  meant,  Cowp. 
682 ;  2  Bos.  &  P.  267  ;  Coke,  Litt  303 ;  13 
East,  107 ;  33  Miss.  669 ;  1  Hempst  Ark. 
238,  with  precision,  13  Johns.  N.  Y;  437;  19 
Ark.  695;  5  Du.  N.  Y.  689,  and  with  brevity. 
36  N.  H.  458 ;  1  Chitty,  Plead.  212.  The 
facts  stated  must  not  be  insensible  or  repug- 
nant, 1  Salk.  324 ;  7  Coke,  25  ;  25  Conn.  431 ; 
5  Blackf.  Ind.  339,  nor  ambiguous  or  doubtful 
in  meaning,  5  Maule  &  S.  38 ;  Yelv.  36,  nor 
argumentative.  Coke,  Litt  303 ;  5  Blackf.  Ind. 
557,  nor  by  way  of  recital,  2  Bulstr.  214; 
Ld.  Raym.  1413,  and  should  be  stated  ac- 
cording to  their  legal  effect  and  operation. 
Stephen,  Plead.  378-392 ;  16  Mass.  443 ;  12 
Pick.  Mass.  251 ;  3  Stew.  319. 

4*  T?ie  time  within  which  pleas  must  be 
filed  is  a  matter  of  local  regulation,  de- 
pending upon  the  court  in  which  the  action 
IS  brought.  T?ie  order  of  pleading  different 
matters  is  of  importance  as  affecting  the  de- 
fendant, who  may  oppose  the  plaintiff's  suit 
in  various  ways.     The  order  is  as  follows : — 

First,  to  the  jurisdiction  of  the  court 

Second,  to  the  disability,  etc.  of  the  person : 
first,  of  the  plaintiff ;  second,  of  the  defend- 
ant. 

Third,  to  the  count  or  declaration. 

Fourth,  to  the  writ :  first,  to  tjie  form  of 
the  writ, — ^first,  matter  apparent  on  the  face 
of  it  secondly,  matter  dehors ;  second,  to  the 
action  of  the  writ. 

Fifth,  to  the  action  itself  in  bar. 

This  is  said  to  be  the  natural  order  of 
pleading,  because  each  subsequent  plea  ad- 
mits that  there  is  no  foundation  for  the  for- 
mer. 13  La.  Ann.  147 ;  41  Me.  102 :  7  Gray, 
Mass.  38;  5  R.  1. 235 ;  2  Bosw.  N.  Y.  267  ;  1 
Grant,  Cas.  Penn.  359 ;  4  Jones,  No.  C.  241 ; 
3  Miss.  704;  20  id,  656;  1  Chitty,  Plead.  425; 
See  16  Tex.  114;  4  Iowa,  158.  An  excep- 
tion exists  where  matter  is  pleaded  ptiis 
darein  continuance,  see  Plea;  and  wnere 
the  subject-matter  is  one  over  which  the  court 
has  no  jurisdiction,  a  failure  to  plead  to  the 

Suis  cannot  confer  jurisdiction.  10  Serg.  & 
L.  Penn.  229;  17  Tex.  52. 
The  science  of  pleading,  as  it  existed  at 
common  law,  has  been  much  modified  by 
statutory  changes ;  but,  under  whatever  names 
it  is  done, — whether  under  rules  of  court,  or 
of  the  legislative  power,  by  the  parties,  the 
court,  or  the  jury, — it  is  evident  that,  in 
the  nature  of  things,  the  end  of  pleading 
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miut  be  attained,  namely,  the  production  of 
one  or  more  points  of  issue,  wnere  a  sinele 
fact  is  affirmed  by  one  party  and  denied  oy 
the  other.  4  Gower,  ^4.  By  pleading  at 
the  common  law,  this  was  done  by  the  pai^ 
ties ;  in  the  oiyil  law,  by  the  court. 

In  Criminal  Praotioe,  the  rules  of  Read- 
ing are  the  same  as  in  civil  practice.  There 
is,  however,  loss  liberty  of  amendment  of  the 
indictment.  The  order  of  the  defendant's 
pleading  is  as  follows  :—^r</,  to  the  juris- 
diction; secandt  in  abatement;  ihirdy  spe- 
cial pleas  in  bar:  as,  autrefois  acquit,  autre- 
fois attaint,  autrefois  convict,  pardon  \  fourth, 
the  general  issue. 

See,  generally,  Lawes,  Chitty,  Stephen, 
Gould,  Pleading;  3  Sharswood,  Blackst 
Gomm.  301  et  seq.  and  notes ;  Coke,  Litt.  303 ; 
Oomyns,  Dig.  Pleader;  Bacon,  Abr.  Plea  and 
Pleading, 

FLEADINO,  SPECIAL.  By  special 
pleading  is  mean^the  allegation  of  special  or 
new  matter,  as  distin^ished  from  a  direct 
denial  of  matter  previously  alleged  on  the 
opposite  side.  Gould,  Plead,  o.  1,  s.  18.  See 
Special  Pleading. 

PLEADING8.  In  Chancery  Praotioe. 

The  written  allegations  of  the  respective  par- 
ties in  the  suit.  The  pleadings  in  equity 
are  less  formal  than  those  at  common  law. 

2*  The  parts  of  the  pleadings  are— the  bill, 
which  contains  the  plaintiff's  statement  of  his 
ease,  or  information,  where  the  suit  is  brought 
by  a  public  officer  in  behalf  of  the  sovereign ; 
ihQ  demurrer,  by  which  the  defendant  demands 
judgment  of  the  court,  whether  he  shall  be 
compelled  to  answer  the  bill  or  not;  the 
plea,  whereby  he  shows  some  cause  why 
uie  suit  should  be  dismissed  or  barred ;  the 
answer,  which,  controverting  the  case  stated 
by  the  bill,  confesses  and  avoids  it,  or  traverses 
and  denies  the  material  allegations  in  the 
bill,  or,  admitting  the  case  made  by  the  biU, 
submits  to  the  judgment  of  the  court  upon 
it,  or  relies  upon  a  new  case  or  upon  new 
matter  stated  in  the  answer,  or  upon  both ; 
disclaimer,  which  seeks  at  once  a  termination 
of  the  suit  by  the  defendants,  disclaiming 
all  right  and  interest  in  the  matter  sought 
by  the  bill.  Story,  £q.  Plead.  {  546 ;  Mitford, 
i!q.  Plead,  by  Jeremy,  13,  106 ;  Cooper,  £q. 
Plead.  108 ;  2  Story,  59. 

In  Civil  Praotioe.  The  statements  of  the 
parties,  in  legal  and  proper  manner,  of  the 
causes  of  action  ana  grounds  of  defence. 
The  result  of  pleading.  They  were  formerly 
made  by  the  parties  or  their  counsel,  orally, 
in  open  court,  under  the  control  of  the  judge. 
They  were  then  called  the  parole.  3  Shars- 
wood, Blackst.  Comm.  293 ;  2  Reeves,  Hist. 
Eng.  Law,  267. 

&  The  parts  of  the  pleadings  may  be  ar- 
ranged unaer  two  h^ids :  the  regular,  which 
occur  in  the  ordinary  course  of  a  suit ;  and  the 
irregular  or  collateral,  which  are  occasioned 
by  errors  in  the  pleadings  on  the  other  side. 

The  regular  parts  are— the  declaraiian  or 
eoiiDt ;  the  pUOf  which  is  either  to  the  juris- 


diction of  the  court,  or  suspending  the  ao- 
tion,  as  in  the  case  of  a  parol  demurrer,  or 
in  abatement,  or  in  bar  of  the  action,  or  in 
replevin,  an  avowry  or  cognizance;  the  r^lp- 
ctUion,  and,  in  case  of  an  evasive  plea,  a  new 
aeeignmeni,  or,  in  replevin,  the  plea  in  bar  to 
the  avowry  or  cognizance ;  the  r^'oinder,  or, 
in  replevin,  the  replication  to  the  plea  in  bar ; 
the  sur^oinder,  being  in  replevin  tiie  re- 
joinder; the  rebutter;  mesur^'ebutter,  Yiner, 
Abr.  Pleas  and  Pleading  (G);  Bacon,  Abr. 
PUas  and  Pleadings  ( A) ;  pleas  puis  darrein 
continuance,  when  the  matter  of  defence 
arises  pending  the  suit. 

4.  The  irregular  or  collateral  parts  of 
pleading  are  stated  to  he^niemurrers  to  any 
part  of  the  pleadings  above  mentioned ;  ele- 
murrers  to  ecidenee  given  at  trials ;  biUs  of 
exceptions  ;  pleas  in  scire  fadas;  and  pleas  in 
error,  Viner,  Abr.  Pleas  and  Pleadings  (C) ; 
Bouvier,  Inst.  Index. 

In  Cximinal  Praotioe,  the  pleadings  are^ 
first,  the  indictment;  second,  the  piUa;  and 
the  other  pleadings  as  in  civil  practice. 

PI.EA8  OF  TEm  CRCWir.  In  XSng- 
llah  Law.  A  phrase  now  employed  to  sig- 
nify criminal  causes  in  which  the  king  is  a 
party.  Formerly  it  signified  royal  causes  for 
offences  of  a  greater  magnitude  than  mere 
misdemeanors. 

These  were  left  to  be  tried  in  the  oourtfl  of  the 
barons;  whereas  the  greater  offences,  or  royal 
caases,  were  to  be  tried  in  the  king's  courts,  under 
the  appellation  of  pleas  of  the  crown.  1  Robert- 
son, Hist.  Charles  V.  48. 

PLEAS  ROLL.    In  Bnglish  Praotioe. 
A  record  which  contains  the  declaration, 
plea,  replication,  rejoinder,  and  other  plead- 
ings, and  the  issue.    Eunom.  Dial.  2, 2  29,  p 
111. 

PLEBEIAN.  One  who  is  classed  among 
the  common  people,  as  distinguished  from 
the  nobles. 

PLBBI8CITI7M  (Lat.).  In  Roman 
La'vr.  A  law  established  by  the  people  (pUbs), 
on  the  proposal  of  a  popular  magistrate,  gs  a 
tribune.  Vicat,  Voc.  Jur. ;  Calyinus,  Lex. ; 
Mackeldy,  Civ.  Law,  {{  27,  37. 

PLBDOE,  PA'WIT.  A  bailment  of  per- 
sonal property  as  security  for  some  debt  or 
engagement. 

A  pledge  or  pawn  (Lat.  pigmui),  according  to 
Story,  is  a  bailment  of  personal  property  as  security 
for  some  debt  or  engagement.  Story,  Bailm.  { 
286,  which  see  for  the  less  comprehensive  defini« 
tions  of  Sir  Wm.  Jones,  Lord  Holt,  Pothier,  ete. 
Domat  broadly  defines  it  as  an  appropriation  of 
the  thing  given  for  the  security  of  an  engagement. 
But  the  term  is  commonly  used  as  Sir  Wm.  Jones 
defines  it:  to  wit,  as  a  bailment  of  goods  by  a 
debtor  to  his  creditor,  to  be  kept  till  the  debt  ii 
discharged.  Jones,  Bailm.  117  ;  2  Ld.  Raym.  909 
Pothier,  de  Naut  art  prelim.  1 ;  Code,  GIt.  2071 
Domat,  b.  8,  tit  1,  {  1,  n.  1 ;  La.  C\v.  Code,  3100 
6  Ired.  No.  C.  S09.  The  pledgee  secures  his  debt 
by  the  bailment,  and  the  pledgeor  obtains  credit  or 
other  advantage.  See  1  Parsons,  Contr.  691  el  Mf . 

2*  Delivery,  The  first  essential  thing  to 
be  done  is  a  delivery  to  the  pledgee.   Withoot 
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his  poflsession  of  the  thing,  the  transaction 
b  not  a  pledge.  37  Me.  543.  But  a  construct- 
We  possession  is  all  that  is  required  of  the 
pledgee.  Hence,  goods  at  sea  or  in  a  ware- 
bouse  pass  by  transfer  of  the  muniments  of 
title,  or  by  symbolic  delivery.  Stocks  and 
eq|uitable  interests  may  be  pledged ;  and  it 
will  be  BufBcient  if,  by  proper  transfer,  the 
property  be  put  within  the  power  and  control 
of  the  pledgee.  12  Mass.  300;  20  Pick. 
Mass.  405 ;  22  N.  H.  196 ;  2  N.  Y.  403 ;  7 
Hill,  N.  Y.  497.  Stocks  are  usually  pledged 
by  delivery  of  the  company's  certificate,  leav- 
ing the  actual  transier  to  be  made  subse- 
quently. But  here,  as  in  England,  the  joint- 
stock  company  must  be  notified  of  the  trans^ 
fer. 

Primd  facitj  if  the  pledgee  redeliver  the 
pledge  to  the  pledgeor,  third  parties  without 
notice  might  regard  the  debt  as  paid.  Still, 
iliis  presumption  can  be  rebutted,  in  most 
states.  In  some  states,  courts  ih  effect  hold 
that  even  in  case  of  sale,  as  well  as  in  case 
of  pledge,  possession  of  the  vendor  is  fraud 
per  j?«,  and  refuse  to  admit  explanatory  evi- 
dence. In  such  states,  therefore,  a  vendee 
may  always  take  the  pledge  if  found  in  the 
vendor's  possession.  5  N.  H.  345 ;  14  Pick. 
Mass.  509 ;  4  Jones,  No.  C.  40,  43.  The  pre- 
vailing rule  is,  however,  that  a  temporary  re- 
delivery to  the  pledgeor  makes  him  onlv  the 
agent  or  bailee  of  the  pledgee,  and  the  latter 
does  not  lose  his  special  property  or  even  his 
constructive  possession.  5  bingb.  n.  c.  136 ; 
11  Eng.  L.  &  Eq.  584 ;  3  Whart.  Penn.  531 ; 
5  Humphr.  Tenn.  308 ;  32  Me.  211 ;  1  Sandf. 
N.  Y.  548. 

8*  Subject  of  pledge.  Any  tangible  pro- 
perty may  be  pledged.  Hence,  not  only 
goods  and  chattels  and  money,  but,  also,  nego- 
tiable paper,  may  be  put  in  pledge.  So  may 
choses  in  action,  patent-rights,  coupon  bonds, 
and  manuscripts  of  various  sorts.  1  Yes. 
Ch.  278  ;  2  Taunt.  268;  15  Mass.  389,  534; 
2  Blackf.  Ind.  198 ;  7  Me.  28  ;  4  Den.  N.  Y. 
227 ;  2  N.  Y.  443 ;  1  Stockt.  N.  J.  667 ;  Story, 
Bailm.  {  290.  Incorporeal  things  could  be 
pledged  immediately,  probably,  under  the 
civil  law,  and  so  in  the  ocotch  law,  or,  at  all 
events,  by  assignment.  1  Domat,  b.  3,  tit. 
1, 2  1 ;  Pothier,  de  Naut.  n.  6 ;  2  Bell,  Comm. 
23.  The  laws  of  France  and  Louisiana  re- 
quire a  written  act  of  pledge,  duly  registered 
and  made  known,  in  order  to  be  made  good 
against  third  parties.  In  the  civil  law,  pro- 
perty of  which  the  pledgeor  had  neither  pre- 
sent possession  nor  title  could  be  pledged, — 
though  this  was  rather  a  contract  for  pledge, 
oall^  a  hypothecation.  The  pledge  became 
complete  when  the  property  was  acquired  by 
the  pledgeor.  The  same  rule  holds  in  our 
law,  where  a  hypothecary  contract  gives  a 
lien  which  attacnes  when  the  property  is 
vested.  1  Hare,  Gh.  549;  13  Pick.  Mass. 
175;  14  id.  497  ;  21  Me.  86 ;  16  Conn.  276 ; 
Dav.  Dist  Ct.  199.  And  it  has  been  held 
that  a  pledge  may  be  made  to  secure  an 
obligation  not  yet  risen  into  existence.  12 
Ta.  Ann.  529.    In  an  agreement  to  pledge  a 


vessel  not  then  completed,  the  intent  of  the 
parties  governs  in  determining  when    the 

Eroperty  passes.  8  Pick.  Mass.  ^6 ;  24  Eng. 
..  &  ^q.  220. 

A  life-policy  of  insurance  may  be  pledged, 
or  a  wile's  life-policy.  The  common  law 
does  not  permit  the  pay  and  emoluments  of 
officers  and  soldiers  to  be  pledged,  from  pub- 
lic policy.  1  H.  Blackst  627  ;  4  Term,  248. 
Hence,  probably,  a  fishing-bounty  could  not 
be  pledged,  on  the  ground  that  government 
pensions  and  bounties  to  soldiers,  sailors, 
etc.,  for  their  personal  benefit,  cannot  be 
pledged.  A  bank  can  pledge  the  notes  left 
with  it  for  discount,  if  it  is  apparent  on  the 
face  of  the  notes  that  the  bank  is  their  owner. 

4*  Ordinary  care.  The  pawnee  is  bound 
to  take  ordinary  care  of  his  pawn,  and  is 
liable  only  for  ordinary  neglect,  because  the 
bailment  is  for  the  mutual  benefit  of  both 
parties.  Hence,  if  the  pledge  is  lost  and  the 
pledgee  has  taken  ordinary  care,  he  may 
still  recover  his  debt.  Sucn  losses  often  re- 
sult from  casualty,  superior  force,  or  intrinsic 
defect,  against  which  a  man  of  ordinary  pru- 
dence would  not  have  effectually  guarded 
himself.  If  a  pledgeor  find  it  necessary  to 
employ  an  agent,  and  he  exercise  ordinary 
caution  in  his  selection  of  the  agent,  he  will 
not  be  liable  for  the  latter's  neglect  or  mis- 
conduct. 1  La.  And.  344 ;  10  B.  Monr.  Ky. 
239 ;  4  Ind.  425 ;  8  N.  H.  66 ;  14  id.  567 ;  6 
Cal.  643. 

Loss  by  the^  is  primd  facie  evidence  of 
a  want  of  ordinary  care,  and  the  bailee  must 
rebut  the  presumption.  The  facts  in  each 
case  regulate  the  liability.  Theft  is  only 
evidence,  in  short,  and  not  absolute  presump- 
tion, of  negligence.  Perhaps  the  only  s^e 
rule  is  that,  where  the  pledgee  pleads  loss  by 
theft  as  ground  for^not  penorming  his  duty, 
to  excuse  himself  he  must  show  that  the 
theft  could  not  have  been  prevented  by  ordi- 
nary care  on  his  part.  If  the  bailor  should 
assert  in  his  declaration  that  the  pledge  was 
lost  by  the  bailee's  fault,  he  would  be  com- 
pelled to  prove  the  charge  as  laid. 

5*  Use,  The  reasonable  use  df  a  pledge  is 
allowed  to  a  pledgee,  according  to  Lord  Holt, 
Sir  Wm.  Jones,  and  Story,  provided  it  be  of 
no  injury  or  peril  to  the  bailment.  The 
reason  given  by  Story  is  precise,  namely, 
that  where  use  of  the  pledge  is  beneficial  to 
it,  or  cannot  depreciate  it,  the  consent  of  the 
pledgeor  to  such  use  may  fairly  be  presumed; 
out  not  otherwise.  Still,  the  word  peril  is 
somewhat  broad.  If  the  pawn  be  in  its  na- 
ture a  charge  upon  the  pawnee, — as  a  horse 
or  cow, — he  may  use  it,  moderately,  by  way  of 
recompense.  For  any  unusual  care  he  may 
get  compensation  from  the  owner,  if  it  were 
not  contemplated  by  the  parties  or  implied  in 
the  nature  of  the  bailment.  Ld.  Raym.  909 ; 
2  Salk.  522;  1  Parsons,  Gontr.  593.  The 
pawnee  is  answerable  in  damages  for  an  in- 
jury happening  while  he  is  using  the  pawn. 
Still,  though  he  use  it  tortiously,  he  is  only 
answerable  by  action.  His  pledgee's  lien  in 
not  thereby  forfeited.  4  Watte,  Penn.  414.  A 
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pledeee  can  exercise  a  horse,  but  not  loan  it 
tor  hire.  The  rule  is,  that  if  he  derive  any 
profits  from  the  pledge  th^y  must  be  applied 
to  the  debt.  2  Murph.  No.  G.  111.  Hence, 
if  a  slave  be  pledgea  as  securitv  for  a  debt, 
the  creditor  must  account  for  the  profits  of 
Uie  slave,  and  apply  them  to  extinguish  the 
debt.    Wythe,  V  a.  55 ;  15  Ala.  n.  s.  558. 

6*  Property.  The  pledgee  has  at  common 
law  a  special  property  m  the  pledge,  and  is  en- 
titled to  the  exclusive  possession  of  it  during 
the  time  and  for  the  objects  for  which  it  is 
pledged.  If  a  wrone-doer  take  the  pledge 
trom  him,  he  is  not  thereby  ousted  from  his 
right.  His  special  property  is  enough  for 
him  to  support  replevin  or  trover  against 
the  wrong-aoer.  He  has,  moreover,  a  rieht 
to  action,  because  he  is  responsible  to  nis 
pledgeor  for  proper  custody  of  the  bailment. 
The  pledgeor,  also,  may  have  his  action  against 
the  wrong-doer,  resting  it  on  the  ground  of 
his  general  property.  A  judgment  for  either 
pledgeor  or  pledgee  is  a  bar  aeainst  a  similar 
action  by  the  otner.  2  Blacxstone,  Comm. 
395 ;  6  Bligh,  n.  s.  127 ;  1  Barnew.  &  Aid. 
59 ;  5  Binn.  Penn.  457 ;  16  Wend.  N.  Y.  336 ; 
9  QiU,  Md.  7 ;  13  Me.  436 ;  13  Vt.  504. 

The  bailee,  having  a  special  property,  re- 
eovers  only  the  value  of  his  special  property 
as  against  the  owner,  but  the  value  of  the 
whole  property  as  against  a  stranger,  and  the 
balance  beyond  the  special  property  he  holds 
for  the  owner.  15  Conn.  302.  So  if  the  owner 
brings  the  action  and  recovers  the  whole 
damages,  including  those  for  deprivation  of 
possession,  it  must  be  with  the  consent  of  the 
pledgee. 

A  pledgee  may  bring  replevin  or  trover 
against  the  pledgeor  if  the  latter  remove  his 
pledge  before  paying  the  debt  and  thus  injure 
the  pledgee's  rights,  on  the  ground  that  the 
owner  has  part^  with  his  absolute  right  of 
disposing  of  the  chattel  until  he  has  redeemed 
it  from  its  state  of  pledge.  2  Taunt.  268 ;  1 
Sandf.  N.  Y.  208 ;  22  N.  H.  196 ;  11  N.  Y. 
150 ;  2  M'Cord,  So.  C.  126.  Yet  in  trover 
the  damages  recovered  cannot  be  greater 
than  the  amount  of  the  debt,  if  the  defendant 
derives  title  under  the  pledgeor.  4  Barb.  N. 
Y.  491 ;  13  111.  465. 

Y.  Sale.  If  the  pledgeor  fail  to  pay  the 
debt,  the  pledgee  may  sell  the  pledge.  For^ 
merly  a  decree  of  court  was  necessary  to 
make  the  sale  valid,  and  under  the  civil  law 
it  is  still  so  in  many  continental  countries. 
It  is  safer  in  a  large  pledge  to  proceed  by  bill 
in  equity  to  foreclose ;  but  this  course  is  ordi- 
narily too  expensive.  A  demand  of  payment, 
however,  must  be  made  before  sale;  and  if 
the  pledgee  mentions  no  time  of  sale  he  may 
demand  at  once,  and  may  sell  in  a  reason- 
able time  after  demand.  Glanville,  lib.  x.  c. 
6 ;  5  Bligh,  N.  s.  136 ;  9  Mod.  275 ;  2  Johns. 
Oh.  N.  Y.  100 ;  1  Sandf.  N.  Y.  351 ;  8  111. 
423 ;  4  Den.  N.  Y.  227 ;  3  Tex.  119 ;  1  Browne, 
Penn.  176 ;  22  Pick.  Mass.  40 ;  2  N.  Y.  443. 
The  pledge  must  be  sold  at  public  auction,  and, 
if  it  be  divisible,  only  enough  must  be  sold 
to  pay  the  debt.  In  general,  also,  the  pledgee 


must  not  buy  the  pledge  when  put  up  at 
auction.  He  must  not  bid  bond  Jide  and 
bring  up  the  price  of  the  pawn.  Still,  the 
purchase  of  the  pledgee  is  probably  not  void 
per  se,  but  voidable  at  the  election  of  the 
pledgeor ;  and  the  latter  may  ratify  the  pur- 
chase bv  receiving  the  surplus  over  the  debt, 
or  avoid,  it  by  refusing  to  ^  so.  The  pledgee 
mav  charge  the  pledge  with  expenses  rightr 
fully  incurred,  as  the  costs  of  sale,  etc.  If 
the  pledge  when  sold  bond  fide  does  not 
bring  enough  to  pay  the  debt,  the  pledgee  has 
still  left  a  good  claim  against  the  pledgeor 
for  the  balance. 

8.  In  those  states  where  strict  foreclosure 
is  allowed,  an  absolute  transfer  of  title  is 
made  to  a  mortgagee,  and  hence  there  is  never 
any  inquiry  into  the  matter  of  surplus  after 
safe,  because  there  is  no  right  to  reclaim. 
But  in  such  states  the  mortgage  law  does  not 
apply  to  pawns;  for  in  pawns  the  surplus 
over  the  amount  of  debt  after  sale  must  be 
given  back  to  the  pled^r.  This  last  is 
also  the  law  of  mortgages  m  some  states ;  but 
still,  everywhere,  pawns  and  mortgages  of 
personal  property  are  separate  in  law.  In 
order  to  authorize  any  sale  of  a  pledge  with- 
out judicial  proceedings,  not  only  personal 
notice  of  the  intent  to  redeem  must  be  given, 
but  also  of  the  time,  place,  and  manner  of 
the  intended  sale.  12  Barb.  N.  Y.  103 ;  4 
Den.  N.  Y.  226 ;  14  N.  Y.  392. 

9*  Negotiable  paper.  The  law  of  pledge 
applies,  probably,  to  promissory  notes  on  de- 
mand, held  in  pledge.  But  it  does  not  apply, 
in  general,  to  other  promissory  notes  and 
commercial  paper  pledged  as  collateral  se- 
curity. The  holder  of  negotiable  paper,  even 
though  it  be  accommodation  paper,  may 
pledge  it  for  an  antecedent  debt,  the  rule 
governing  pledges  not  being  applicable  to 
commercial  property  of  this  description.  3 
Penn.  St.  381 ;  13  Mass.  105 ;  3  Oal.  151 ;  5 
id.  260.  But  in  New  York  it  has  been  held 
that  pledgees  of  negotiable  paper  have  no 
right  to  sell  it,  but  must  wait  until  its  ma- 
turity and  then  collect  it.  3  Du.  N.  Y. 
660 ;  16  N.  Y.  392.  See,  also,  upon  the  law 
of  pledges  in  mercantile  property,  28  N.  H. 
561 ;  26  Vt.  686 ;  13  B.  Monr.  Ky.  432 ;  1 
Stockt  Ch.  N.  J.  667 ;  17  Barb.  N.  Y.  492 ; 
5  Du.  N.  Y.  29 ;  14  Ala.  n.  s.  65 ;  10  Md. 
373 ;  1  N.  Y.  Leg.  Obs.  25 ;  5  Tex.  318. 

In  most  states,  a  pledgee  cannot  sell  his 
pledge  unless  it  be  negotiable  paper.  And 
nence  any  pledgee  who  has  stock  put  into 
his  hands  cannot  sell  it  or  operate  with  it  as 
his  own.  If  he  do  sell  it,  the  pledgeor  can 
recover  of  him  the  highest  price  the  stock 
has  reached  at  any  time  previous  to  ad- 
judication. 2  Gaines,  Gas.  N.  Y.  200;  5 
Johns.  N.  Y.  260 ;  1  Sandf.  N.  Y.  351 ;  4  id. 
74;  2  N.  Y.  443;  3  Hill,  N.  Y.  593;  7  id. 
497.  A  pledgeor  may  bring  trover  upon  the 
sale  of  a  pledge,  or  upon  a  tortious  repledging 
of  it. 

lO*  Other  debts.  A  pledge  cannot,  in 
general,  be  held  for  any  other  debt  than  that 
which  it  was  given  to  secure,  except  on  the 
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special  agreement  and  consent  of  the  parties. 
7  East,  224 ;  6  Term,  258^  2  Ves.  Ch.  372 ; 
6  u2.  226 ;  7  Port.  Ala.  466 ;  15  Mass.  389 ; 
2  Leigh,  Va.  493;  14  Barb.  N.  Y.  536. 
The  civil  law  and  Scotch  law  are  other- 
wise.   2  Bell,  Oomm.  22. 

PUdgeor's  transfer.  The  pledgeor  may 
sell  or  transfer  his  right  to  a  third  party, 
who  can  bring  trover  against  the  pledgee 
if  the  latter,  after  tender  of  the  amount  of 
his  debt,  refuse  to  deliver  the  pawn.  9  Oow. 
N.  Y.  52 ;  13  Mees.  &  W.  Exch.  480.  A 
creditor  of  the  pledgeor  can  only  take  his 
interest,  and  must  pav  the  debt  before 
getting  the  pawn.  And  now  it  is  settled 
that  the  pledgeor's  general  property  in  the 
pawn  may  be  sold  at  any  time  on  execution, 
and  the  purchaser  or  assignee  of  the  pledgeor 
succeeds  to  the  pledgeor's  rights,  and  may 
himself  redeem.  At  common  law,  a  pledge 
could  not  be  taken  at  all  in  execution.  1 
Ves.  Ch.  278 ;  3  Watts,  Penn.  258 ;  17  Pick. 
Mass.  85 ;  1  Const.  20;  1  Gray,  254.  The  king 
takes  a  pawn  on  paying  the  pawnee's  debt. 

2  Chit  Prerog.  285. 

11.  Factor.  A  factor  cannot,  at  common 
law,  pledge  his  principal's  goods;  and  the 

Erincipal  may  recover  them  from  the  pledgee's 
ands.    2  Strange,  1178 ;  6  Maule  &  S.  1 ; 

3  Bingh.  139,  603;  2  Brod.  &  B.  639;  4 
Barnew.  A  C.  5  ;  1  M'Cord,  So.  C.  1 ;  6  Mete. 
Mass.  68 ;  20  Johns.  N.  Y.  421 ;  4  Hen.  & 
M.  Va.  432 ;  18  Mo.  147,  191 ;  11  How.  209, 
226.  The  question  is  very  fully  discussed 
in  Parsons,  Marit.  Law,  363.  But  statutes 
in  England  and  in  various  states,  as  Maine, 
Massachusetts,  Rhode  Island,  New  York, 
Pennsylvania,  Ohio,  etc.,  ^ve  the  factor  a 

r)wer  of  pledging,  with  various  modifications. 
Barnew.  &  C.  517 ;  6  Mees.  &  W.  Exch.  572 ; 
2  Mood.  &  R.  22;  3  Den.  N.  Y.  472;  4  id. 
323  J  2  Sandf.  N.  Y.  68. 

Co  pledgees.  A  pledgee  may  hold  a  pledge 
for  another  pledgee  aisO,  and  it  will  be  a 
zood  pledge  to  both.  If  the  pledge  be  not 
large  enough  for  both  debts  after  sale,  and 
no  other  arrangement  be  made,  the  prior 
pledgee  will  have  the  whole  of  his  debt  paid 
Defore  any  part  of  the  proceeds  is  appli^  to 
the  subsequent  pledgee.  If  there  is  no  priority 
of  time,  they  will  divide  ratably,  ^ut  an 
agreement  between  the  parties  will  always 
determine  the  nghts  of  two  or  more  pledgees. 
12  Mass.  321.  Where  possession  is  ffiven  to 
one  of  three  pledgees,  to  hold  for  all  three, 
the  other  two  have  a  constructive  possession, 
fihich  is  equally  good,  for  the  purpose  of 
sharing,  with  an  actual  possession.  Hence 
the  mere  manual  possession  of  one  pledge 
will  not  give  a  right  to  discharge  the  whole 
debt  of  the  holder  and  a  part  only  of  that 
of  his  co-pledgees.  So,  by  the  rule  of  con- 
structive possession,  if  the  holder  should 
lose  the  pledge  bv  his  own  negligence,  he 
would  be  liable  to  his  co-bailees  out  of  actual 
possession,  as  well  as  to  his  bailor. 

There  is  a  clear  distinction  between  mortgages 
and  pledges.  In  a  pledge,  the  legal  title  remains 
in  the  pledgeor.     In  a  mortgage,  it  passes  to  the 


mortgagee.  In  a  mortgage,  the  mortgagee  need 
not  haTe  possession.  In  a  pledge,  the  pledgee 
must  haTe  possession,  though  it  be  only  construct- 
ive. In  a  mortgage,  at  common  law,  the  property 
on  non-payment  of  the  debt  passes  wholly  to  the 
mortgagee.  In  a  pledge,  the  property  is  sold,  and 
only  so  much  of  the  proceeds  as  will  pay  his  debt 
passes  to  the  pledgee.  A  mortgage  is  a  conditional 
conveyance  of  property,  which  becomes  absolute 
unless  redeemed  at  a  specified  time.  A  pledge  is 
not  strictly  a  conveyance  at  all,  nor  need  any  day 
of  redemption  be  appointed  for  it.  A  mortgagee 
can  sell  and  deliver  the  thing  mortgaged,  subject 
only  to  the  right  of  redemption.  A  pledgee  can- 
not sell  and  deliver  his  pawn  until  the  debt  is  due 
and  payment  denied. 

The  civil  law  pignut  was  our  pledge,  and  the 
hypoiheca  was  our  mortgage  of  chattels.  In  the 
former,  possession  was  in  the  bailor;  in  the  latter, 
in  the  bailee. 

Pledge  and  mortgage,  therefore,  are  diverse  in 
law.  Bach  of  the  following  authorities  recognises 
one  or  another  of  the  preceding  distinctions:  3 
Brown,  Ch.  21;  Yelv.  178;  Prec.  in  Chanc  419;  1 
Ves.  Ch.  358;  2  id.  372;  1  Bulstr.  29;  Comyns, 
Dig.  Mortgage  ;  Ow.  123 ;  5  Johns.  N.  Y.  260 ;  8 
id.  97 :  2  Pick.  Mass.  607 ;  5  mT.  60 ;  3  Penn.  St. 
208 ;  6  Mass.  425 ;  22  Me.  248 ;  6  Pet  449 ;  2  Barb. 
N.  Y.  638 ;  4  Wash.  C.  C.  418 ;  2  Ala.  H.  8.  555 ; 
9  Me.  82 ;  5  N.  H.  545 ;  4  Den.  N.  T.  489 ;  5  Blaokf. 
Ind.  320;  3  Mo.  516;  4  Barb.  N.  T.  491;  3  Tex. 
119;  1  Parsons,  Contr.  591  el  ttg. 

The  distinction  between  mortgages  and  pawns 
is  often  observed  strictly.  Hence  an  instrument 
giving  security  upon  a  chattel  for  the  future  pay- 
ment of  a  debt  was  held  to  be  a  mortgage  and 
not  a  pledge,  because  it  provided  for  the  continu- 
ance of  the  possession  of  the  debtor  until  pay- 
ment, or  on  non-payment  at  the  appointed  day 
authorized  the  creditor  to  take  possession ;  and  this 
was  held  although  instead  of  the  ordinary  terms 
of  conveyance  the  words  used  were,  "I  hereby 
pledge  and  give  a  lien  on,"  etc.  9  Wend.  N.  T.  80. 
If  a  pledge  is  given  with  the  understanding  that 
if  the  debt  be  not  paid  within  the  stipulated  time 
the  pledgee  shall  have  the  pledge,  the  pledge 
does  not  pass  .to  the  pledgee  on  non-payment, 
unless  the  transaction  be  proved  a  mortgage  and 
not  a  pledge.  3  Tex.  119;  2  Cow.  N.  Y.  324. 
These  decisions  coincide,  apparently,  with  the  doc- 
trines of  the  civil  law  and  the  French  Code. 

13*  It  has  been  seen  that  when  no  definite 
day  is  appointed  the  pledge  may  be  re- 
deemed at  any  time.  Iience,  if  the  pledgee 
himself  do  not  give  notice  to  the  pledgeor 
to  redeem,  the  latter  has  his  whole  lifetime 
in  which  to  do  so ;  and  his  right  of  re- 
demption survives  and  goes  to  his  represent- 
atives. 3  Mo.  316 ;  1  Call,  Va.  290.  But 
for  further  discussion  of  pledge  and  hypothe- 
cation see  2  Ld.  Raym.  982;  I  Atk.  Ch. 
165 ;  5  C.  Rob.  Adm.  218 ;  2  Curt.  C.  C. 
404 ;  1  Parsons,  Marit.  Law,  118. 

In  Louisiana  there  are  two  kinds  of 
pledges, — ^the  pawn  and  the  antichresis.  The 
former  relates  to  movable  securities,  and  the 
latter  to  immovables.  If  a  creditor  have  not 
a  right  to  enter  on  the  land  and  reap  the 
fruits,  the  security  is  not  an  antichresis.  3 
La.  157.  A  pledge  of  negotiable  paper  is 
not  valid  against  uiird  parties  without  trans- 
fer from  debtor  to  creditor.  2  La.  387. 
See,  in  general,  13  Pet.  351 ;  5  Mart.  La.  k. 
s.  618 ;  18  La.  543 ;  1  La.  Ann.  340 ;  2  td. 
872. 
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Additional  cases  on  special  rules  of  the 
law  of  pledge  are— 1  Hoffm.  Gh.  N.  Y.  487  ; 
1  Hayw.  No.  C.  10 ;  2  id.  405 ;  Wright,  Ohio, 
370;  8  N,  H.  325;  14  id.  567;  21  id.  77; 
OUbert,  Eq.  104 ;  1  Harr.  AG.  Md.  11 ;  2  Aik. 
Vt.  150 ;  6  Vt.  536 ;  22  idf.  274 ;  4  Mas.  C.  C. 
515 ;  2  Hale.  PL  Cr.  63  ;  13  Ala.  n.  s.  776, 
790 ;  1  La.  Ann.  31,  379 ;  11  Penn.  St  120 ; 
22  id.  471 ;  3  Ohio  St.  270;  4  Eng.  L.  &  Eq. 
438 ;  13  id.  261. 

PlaEDGBIL  He  to  whom  a  thing  is 
pledged. 

PLEDOBOR.  The  party  who  makes  a 
pledge. 

PLBDGBS.  In  Pleading.  Those  per- 
sons who  became  sureties  for  the  plaintifTs 
prosecution  of  the  suit.  Their  names  were 
anciently  appended  at  the  foot  of  the  declara- 
tion, ni  time  it  became  purely  a  formal 
matter,  because  the  plaintin  was  no  longer 
liable  to  be  amerced  for  a  false  claim,  and  the 
fictitious  persons  John  Doe  and  Richard  Roe 
became  the  universal  pledges,  or  they  might 
be  omitted  altogether,  1  Tidd,  Pract  455; 
Archbold,  Oiv.  Plead.  171,  or  inserted  at  any 
time  before  judgment,  4  Johns.  N.  Y.  90,  and 
are  now  omitted. 

PLBOnS  ACQI7IBTANDI8,  WRIT 

DB.  The  name  of  an  ancient  writ  in  the 
English  law,  which  lies  where  a  man  becomes 
pledge  or  surety  for  another  to  pay  a  certain 
sum  of  money  at  a  certain  day :  after  the  day, 
if  the  debtor  does  not  pay  the  debt,  and  the 
surety  be  compelled  to  nay,  he  shall  have  this 
writ  to  compel  the  deotor  to  pay  the  same. 
Fitsherbert,  Nat.  Brev.  321. 

PLBNA  PROBATIO.    In  Civil  Law. 

A  term  used  to  signify  full  proof,  in  contra- 
distinction to  semi-plena  probaUo^  which  is 
only  a  presumption.  Coae,  4.  19.  5.  etc. ;  1 
Greenleaf,  £t.  {  119. 

PLEN ARTT.    In  EoolesiaBtioal  Law. 

Signifies  that  a  benefice  is  full.    See  Ayoid- 

▲NCl. 

PLBNART.    Full;  complete. 

In  the  courts  of  admiralty,  and  in  the  Eng- 
lish ecclesiastical  courts,  causes  or  suits  in 
respect  of  the  different  course  of  proceedings 
in  each  are  termed  plei^ary  or  summary. 
Plenary,  or  full  and  formal,  suits  are  those  in 
which  the  proceeding  must  be  full  and  formal ; 
the  term  summary  is  applied  to  those  causes 
where  the  proceedings  are  more  succinct  and 
less  formal.    2  Chitty,  Pract.  481. 

PLBNB  ADMINI8TRAVIT  (Lat  he 
has  fully  administered).  In  Pleading.  A 
plea  in  bar  entered  by  an  executor  or  admi- 
nistrator, by  which  he  affirms  that  he  had 
not  in  his  possession  at  the  time  of  the  com- 
mencement of  the  suit,  nor  has  had  at  any 
time  since,  any  goods  of  the  deceased  to  fcle 
administered ;  when  the  plaintiff  replies  that 
the  defendant  had  goods,  etc.  in  his  posses- 
non  at  that  time,  and  the  parties  join  issue, 
the  burden  of  the  proof  will  be  on  the  plain- 
tiff. See  15  Johns.  N.  Y.  323 ;  6  Term,  10 ; 
1  Barnew.  k  Aid.  254 ;   11  Yiner,  Abr.  349 ; 


12  id.  185 ;  2  Phillipps,  Ev.  295 ;  3  Saund. 
(a)  315,  n.  1 ;  6  Gomyns,  Dig.  311. 

PLBNB   ADMINI8TRAVIT    PRiB- 

TBR  (Lat.  he  has  fully  administered  except). 
In  Pleading.  A  plea  by  which  a  defendant 
executor  or  administrator  admits  that  there 
is  a  balance  remaining  in  his  hands  unad- 
ministered. 

PLBNB  COMPUTAVIT  (Lat.  he  has 
fully  accounted).  In  Pleading.  A  plea  in 
an  action  of  account  render,  by  which  the  de- 
fendant avers  that  he  has  fully  accounted. 
Bacon,  Abr.  Accompt  (E).  This  plea  does 
not  admit  the  liability  of  the  defendant  to 
account     15  Serg.  k  K.  Penn.  153. 

PLBNIPOTBNTIART.  Possessing  full 
powers :  as,  a  minister  plenipotentiary  is  one 
authorized  fully  to  settle  tne  matters  con- 
nected with  his  mission,  subject,  however,  to 
the  ratification  of  the  government  by  which 
he  is  authorized.    See  Ministee. 

PLBNXTM  DOMINITTM  (Lat).  The 
unlimited  right  which  the  owner  has  to  use 
his  property  as  he  deems  proper,  without 
accountability  to  any  one. 

PUOHT.  An  old  English  word,  used 
sometimes  for  the  estate  with  the  habit  and 
quality  of  the  land.  Coke,  Litt  221.  It  ex- 
tends to  a  rent^harge  and  to  a  possibility  of 
dower.  Id.;  1  RoUe,  Abr.  447  ;  Littleton,  { 
289. 

PLOnOH-BOTR  An  allowance  made 
to  a  rural  tenant  of  wood  sufficient  for  ploughs, 
harrows,  carts,  and  other  instruments  of  hus- 
bandry. 

PLOXTGH-LAND.  In  Old  Bnglisli  Law. 
An  uncertain  quantity  of  land.  According 
to  some  opinions,  it  contains  one  hundred  and 
twenty  acres.    Coke,  Litt  69  a. 

PLXTNDBR.  The  capture  of  perbonal 
property  on  land  by  a  public  enemy,  with 
a  view  of  making  it  his  own.  The  property 
so  captured  is  called  plunder.  See  Booty; 
Peize. 

PLI7NDBRAGE.    In  Maritime  Law. 

The  embezzlement  of  goods  on  board  of  a 
ship  is  known  by  the  name  of  plunderage. 

The  rule  of  the  maritime  law  in  such  cases 
is  that  the  whole  crew  shall  be  responsible 
for  the  property  thus  embezzled,  oecause 
there  must  be  some  negligence  in  finding  out 
the  depredator.  Abbott,  Shipp.  457 ;  3Jonns. 
N.  Y.  17;  1  Pet  Adm.  200,  239, 243 ;  4  Bos. 
k  P.  347. 

PLURAL.  A  term  used  in  grammar, 
which  signifies  more  than  one. 

Sometimes,  however,  it  may  be  so  used  that 
it  means  only  one :  as,  if  a  man  were  to  de- 
vise to  another  all  he  was  worth  if  he,  the 
testator,  died  without  children,  and  he  died 
leaving  one  child,  the  devise  would  not  take 
effect  See  Dig.  50. 16.  148 ;  Shelford,  Lun. 
504,  518. 

PLURALITT.  The  great^  number  of 
votes  given  for  any  one  person. 

Plurality  has  the  meaoing,  aa  used  in  guyeni- 
mental  law,  given  above.    Thus,  if  there  are  three 
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candidates,  for  whom  four  hundred,  three  hundred 
and  fifty,  and  two  hundred  and  fifty  votes  are  re- 
spectively given,  the  one  receiving  four  hundred 
has  a  plurality,  while  five  hundred  would  be  a  ma- 
jority of  the  votes  cast.    See  Majority. 

FLXTRIBS  (Lat.  many  times).  A  writ 
issued  subsequently  to  a  first  and  second 
(alias)  of  the  same  kind,  which  have  proved 
ine£fectual.  The  name  is  given  to  it  from 
the  word  pluries  in  the  Latin  form  of  the 
writ:  '*we  command  you,  as  we  have  often 
(pluries)  commanded  you  before,"  which  dis- 
tinguishes it  from  those  which  have  gone  be- 
fore. Pluries  is  variously  translated,  in  the 
modern  forms  of  writs,  by  "formerly," 
"  more  than  once,"  "  often."  The  next  writ 
to  the  pluries  is  called  the  second  pluries; 
and  so  on.  3  Sharswood,  Blackst  Comm. 
283,  App.  15  ;  Natura  Brev.  33. 

FOACHINO.  Unlawful  entering  land, 
in  night-time,  armed,  with  intent  to  destroy 

game.     1  Russell,  Crimes,  469 ;  2  Stephen, 
omm.  82 ;  2  Ghitty,  Stat  221-245. 

POCKET  SHERIFF.  In  English  Law. 

A  sheriff  appointed  by  sole  authority  of  the 
crown,  not  being  one  of  the  three  nominated  by 
the  judges  in  the  exchequer.  1  Sharswood, 
Blackst.  Comm.  342*. 

POINDING.  In  Scotch  Law.  -That 
diligence  affecting  movable  subjects  by  which 
their  property  is  carried  directly  to  the  cre- 
ditor. Poinding  is  real  or  personal.  Erskine, 
Inst.  3.  6.  11. 

POINDINQ,  PERSONAL.  Poinding 
of  the  goods  belonging  to  the  debtor,  and  oi 
those  goods  only. 

It  may  have  for  its  warrant  either  letters 
of  horning,  containing  a  clause  for  poinding, 
and  then  it  is  executed  by  messengers ;  or 
precepts  of  poinding,  granted  by  sheriffs, 
commissaries,  etc.,  which  are  executed  by 
their  proper  officers.  No  cattle  pertaining  to 
the  plough,  nor  instruments  of  tillage,  can  be 
poinded  in  the  time  of  laboring  or  tilling  the 
ground,  unless  where  the  debtor  has  no  other 
coods  that  may  be  poinded.  Erskine,  Inst, 
o.  6.  11.  This  process  is  somewhat  similar 
to  distress. 

POINDING,  REAL.  Poinding  of  the 
Ground.  Though  it  be  properly  a  diligence, 
this  is  generally  considered  by  lawyers  as  a 
species  of  real  action,  and  is  so  called  to  dis- 
tinguish it  from  personal  poinding,  which  is 
founded  merely  on  an  obligation  to  pay. 

Every  debiium  fundi^  whether  legal  or  con- 
ventional, is  a  foundation  for  this  action.  It 
is,  therefore,  competent  to  all  creditors  in 
debts  which  make  a  real  burden  on  lands. 
As  it  proceeds  on  a  real  right,  it  may  be  di- 
rected against  all  goods  that  can  be  found  on 
the  lands  burdened ;  but  goods  brought  upon 
the  ground  by  strangers  are  not  subject  to 
this  diligence.  Even  the  goods  of  a  tenant 
cannot  be  poinded  for  more  than  his  term's 
rent.     Erskine,  Inst.  4.  1.  3. 

POINT.    In  Practice.    A  proposition  or 
question  arising  in  a  case. 
It  is  the  duty  of  a  judge  to  give  an  opinion 


on  erery  point  of  law  properly  arising  om 
of  the  issue  which  is  propounded  to  him. 

POINT  RESERVED.  A  point  or  Ques- 
tion of  law  which  the  court,  not  being  fully 
satisfied  how  to  decide,  in  the  hurried  trial  of 
a  cause,  rules  in  favor  of  the  party  offering 
it,  but  subject  to  revision  on  a  motion  for  a 
new  trial.  If,  after  argument,  it  be  found  to 
have  been  ruled  correctly,  the  verdict  is  sup- 
ported ;  if  otherwise,  it  is  set  aside. 

POINTS.  Marks  in  writing  and  in  print, 
to  denote  the  stops  that  ought  to  be  made  in 
reading,  and  to  point  out  the  sense. 

Points  are  not  usually  put  in  legislative 
acts  or  in  deeds,  Eunom.  I)ial.  2,  2  33,  p.  239 : 
yet,  in  construing  such  acts  or  instruments, 
the  courts  must  read  them  with  such  stops  at 
will  give  effect  to  the  whole.    4  Term,  65. 

The  points  are — the  comma,  the  semicolon, 
the  colon,  the  full  point,  the  point  of  interro* 
gation  and  the  point  of  exclamation.  Bar- 
rington,  Stat.  294,  n.    See  Punctuation. 

POISON.    In  Medical  Juriapnidence. 

A  substance  having  an  inherent  deleterious 
property  which  renders  it,  when  taken  into 
the  system,  capable  of  destroying  life.  Whar- 
ton 4  SU116,  Med.  Jur.  {  493 ;  Taylor,  Poi- 
sons,  2d  Am.  ed.  18. 

2«  The  history  of  poiBoning,  and  many  remark* 
able  early  instances  of  a  wide-spread  use  of  poisons, 
are  recorded  in  works  on  medical  jurisprudence. 
See  these,  and  also,  especially,  Taylor,  Poisons; 
Arch  bold,  Crim.  Pract.  Waterman's  ed.  940 ;  Whar- 
ton k  Stills,  Med.  Jur. ;  1  Beekman,  Hist.  Jur.  74 
et  §eq.  The  classification  proposed  by  Mr.  Taylor 
is  as  follows : — 

'Adds, 
J-NoH-lteALUC     J  A>kaW««  "d 

iBIiiruuL  "j  ^_ 

Arim  AL  (CkinthuruUs), 
Cbrrbral  (Morphia), 
Spinal  (Strychnia). 
CuzitBO-SpiKAL  (Cbnio,  Aconitimi). 
OASEOUS. 

Irritant  poisons,  when  taken  in  ordinary  doses, 
occasion  speedily  violent  yomiting  and  purging, 
preceded,  accompanied,  or  followed  by  intense  pain 
in  the  abdomen,  commencing  in  the  region  of  the 
stomach.  The  corrosive  poisons,  as  distinguished 
from  those  in  a  more  limited  sense  termed  irritant, 
generally  produce  their  result  more  speedily,  and 
give  chemical  indications ;  but  erery  corrpsive  poi> 
son  acts  as  an  irritant  in  the  sense  here  adopted. 

Narcotic  poisons  act  chiefly  on  the  brain  or  spinal 
marrow.  Either  immediately  or  some  time  after 
the  poison  has  been  swallowed,  the  patient  suffers 
{turn  headache,  giddiness,  paralysis,  stupor,  deli- 
rium, insensibility,  and,  in  some  instances,  convaU 
sions. 

3.  The  effects  of  one  daas  are,  howerer,  sometimes 
produced  by  the  other, — more  commonly  as  se- 
condnry,  but  sometimes  even  as  primary,  symptoms. 

The  evidence  of  poisoning,  as  derived  from 
•ymptomtf  is  to  be  looked  for  chiefly  in  the  ttdcUu- 
ne99  of  their  occurrence;  this  is  perhaps  the  most 
reliable  of  all  evidence  derived  from  symptoms  in 
cases  of  criminal  poisoning,  see  Taylor,  Pois.  107 ; 
Christison,  Pois.  42 ;  though  none  of  this  class  of 
evidence  can  be  considered  as  furnishing  any  thing 
better  than  a  high  degree  of  probability ;  the  regu- 
larity of  their  increaee;  this  feature  is  not  uni- 
versal, and  exists  in  many  diseases;  uni/vrmity  in 
their  nature;  this  is  true  in  the  ease  of  oompar» 
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tiTely  few  poisons ;  the  fyniptotM  begin  §oon  a/Ur  a 
meal ;  but  sleep,  the  manner  of  administration,  or 
certain  diseases,  may  affeot  this  rule  in  the  oase  of 
some  poisons ;  when  eeveral  partake  at  the  eame  time 
of  the  eame  poieoned  food,  all  evffer  from,  eimilar 
eymptome,  2  Park.  Cr.  Cas.  K.  Y.  236;  Taylor, 
Poisons,  118 ;  the  eymptome  Jiret  avpearing  while 
the  body  ie  in  a  etate  of  perfect  health.  Archbold, 
Grim.  Plead.  Waterman  od.  94d. 

Appearaneee  which  preeent  themeelvee  on  poet- 
mortem  examinatione  are  of  importanee  in  regard  to 
some  classes  of  irritant  poisons,  see  The  Horsey 
Case,  Mass.  1861 ;  Palmer's  case,  Taylor,  Poisons, 
697;  but  many  poisons  leave  no  traces  which  can 
be  80  disoorered. 

Chemical  analyeie  often  results  in  important  evi- 
dence, by  discovering  the  presence  of  poisons,  which 
must  then  be  accounted  for ;  but  a  failure  to  detect 
it  by  no  means  proves  that  it  has  not  been  given. 
Ohristison,  Poisons,  61,  62. 

The  evidence  derived  from  eireumetancee  differs 
in  nothing  in  principle  from  that  in  oase  of  com- 
mission of  other  crimes. 

4*  Homicide  by  poisoning  is,  of  coarse,  ge- 
nerally either  accidental,  so  as  not  to  amount 
to  murder,  or  deliberate:  yet  it  has  been 
held  that  there  may  be  a  verdict  of  murder 
in  the  second  deeree  under  an  indictment  for 
poisoning.  19  (S:>nn.  388.  The  doctrine  of 
principal  and  accessary  is  also  modified  to 
some  extent  in  its  application  to  cases  of  poi- 
Bonine.  2  Mood.  Cr.  Cas.  120 ;  9  Carr.  &  P. 
356 ;  9  Coke,  81.  As  to  what  constitutes  an 
administration  of  poison,  see  4  Carr.  &  P. 
369  ;  6  id,  161 ;  2  Mood.  &  R.  213. 

Intent  to  kill  need  not  be  specifically  alleged 
in  an  indictment  for  murder  by  poison.  2 
Starkie,  Crim.  Plead,  prec.  18 ;  1  East,  PL 
Cr.  346 ;  3  Cox,  Cr.  Cas.  300 ;  8  Carr.  &  P. 
418  ;  2  All.  Mass.  173. 

Many  of  the  states  have  statutes  inflicting 
severe  penalties  upon  the  administering  of  poi- 
sons with  a  malicious  intent.  See  Archbold, 
Crim.  Pract.  Waterman's  ed.  942 ;  3  N.  Y. 
Rev.  Stat.  5th  ed.  941,  944,  969,  975 ;  Mich. 
Rev.  Stat.  c.  153,  |  13 ;  Mass.  Gen.  Stat.  c. 
160,  i  32 ;  Vt.  Rev.  Stat.  543 ;  Wise.  Rev. 
Stat.  c.  133,  i  44,  o.  144,  |  39 ;  Iowa  Code,  { 
2728 ;  N.  J.  Rev.  Stat  268 ;  Ohio  Stat.  1854 
ed.  c.  33, 1  34. 

Consult  Christison,  Taylor,  on  Poisons; 
Beck,  Taylor,  Wharton  &  Still6,  Med.  Jur. ; 
Archbold,  Crim.  Pract.  Waterman's  ed. ; 
Russell,  Crimes;  Wharton,  Homicide. 

POLB.  A  measure  of  length,  equal  to 
^Ye  yards  and  a  half.    See  Measure.v 

FOLICB.  That  species  of  superintend- 
ence by  magistrates  which  has  principally 
for  its  object  the  maintenance  of  public  tran- 
quillity among  the  citizens.  The  officers  who 
are  appointed  for  this  purpose  are  also  called 
the  police. 

The  word  police  has  three  significaUons.  The 
Aret  relates  to  the  measures  which  are  adopted  to 
keep  order,  the  laws  and  ordinances  on  cleanliness, 
health,  the  markets,  etc.  The  eecond  has  for  its 
object  to  procure  to  the  authorities  the  means  of 
detecting  even  the  smallest  attempts  to  commit 
crime,  in  order  that  the  guilty  may  be  arrested  be- 
fore their  plans  are  carried  into  execution,  and  de- 
livered over  to  the  justice  of  the  country.  The 
third  comprehends  the  laws,  ordinances,  and  other 


I  measures  which  require  the  citixeni  to  exercise 
their  rights  in  a  particular  form. 

Police  has  also  been  divided  into  admiMtetrative 
police,  which  has  for  its  object  to  maintain  con- 
stantly public  order  in  every  part  of  the  general 
administration ;  and  judiciary  police,  which  is  in- 
tended principally  to  prevent  crimes  by  punish- 
ing the  criminals.  Its  object  is  to  punish  crimes 
which  the  administrative  police  has  not  been  able 
to  prevent. 

POLICE    JURT.     In   Louisiana.     A 

name  given  to  certain  officers  who  collect- 
ively exercise  jurisdiction  in  certain  cases  of 
police:  as,  levying  taxes,  regulating  roads, 
etc.  , 

POLIC7.  In  Insurance.  The  instru- 
ment  whereby  insurance  is  made  by  an  un- 
derwriter  in  favor  of  an  assured,  expressed, 
implied,  or  intended,  against  some  risx,  peril, 
or  contingency  in  reference  to  some  subject. 
It  is  usually  either  marine,  or  against  fire, 
or  on  a  life. 

It  must  show  expressly,  or  by  implication,  in 
whose  favor  it  is  made.  It  may  be  upon  a  vala- 
able  property,  interest,  or  contingency,  or  be  a 
gaming  or  wagering  policy  on  a  subject  in  which  the 
assured  has  no  interest,  or  against  risks  in  respect 
to  whioh  the  assured  has  no  interest  except  whaA 
arises  from  the  contract  itself.  A  wagering  polioy 
is  valid  or  not,  according  as  a  wager  is  or  is  not 
recognized  as  a  valid  contract  by  the  lex  loci. 

An  interest  policy  is  one  where  the  insured 
has  a  real,  substantial,  assignable  interest  in 
the  thing  insured. 

An  open  policy  is  one  on  which  the  value  is 
to  be  proved  by  the  assured.  I  Ph illips,  Ins.  {{ 
4, 6, 7, 27, 439, 948, 1178.  By  an  "  open  policy*' 
is  also  sometimes  meant,  in  the  United  States, 
one  in  which  an  aggregate  amount  is  ex- 
pressed in  the  body  of  the  policy,  and  the 
specific  amounts  and  subjects  are  to  be  in- 
,dorsed  from  time  to  time.  12  La.  Ann.  259; 
19  N.  Y.  306 ;  6  Gray,  Mass.  214. 

A  valued  policy  is  one  where  a  value  has 
been  set  on  the  ship  or  goods  insured,  and 
this  value  inserted  in  the  policy  in  the  nature 
of  liquidated  damages.  In  such  a  policy  the 
value  of  the  subject  is  expressly  agreed,  or 
is,  as  between  the  parties,  the  amount  insured 

A  toager  policy  is  a  pretended  insuranceu 
founded  on  an  ideal  risx,  where  the  insured 
has  no  interest  in  the  thing  insured,  and  can 
therefore  sustain  no  loss  oy  the  happening 
of  any  of  the  misfortunes  insured  against. 
These  policies  are  strongly  reprobated.  3 
Kent,  Cfomm,  225. 

ft*  Records  and  documents  expressly  re- 
ferred to  in  the  policy  are  in  effect,  for  the 
purpose  of  the  reference,  a  part  of  the  con- 
tract. 1  Phillips,  Ins.  {{  70-74 ;  22  Conn. 
235;  37  Me.  l57 ;  20  Barb.  N.  Y.  408;  23 
Penn.  St.  50;  23  Eng.  L.  &  Eq.  514;  2  N. 
H.  551 ;  33  id.  203 ;  10  Gush.  Mass.  337.  A 
policy  may  take  effect  on  actual  or  construct- 
ive delivery,  and  may  be  retrospective  where 
neitlier  parW  knows  the  prior  circumstances. 
1  Phillips,  Ins.  ch.  xi.  sect,  i.;  1  Ind.  196; 
27  Penn.  St.  268 ;  42  Me.  259 ;  25  Gomu 
207 ;  17  N.  Y.  415  ;  2  Dutch.  N.  J.  268 ;  I 
Gray,  Mass.  52. 
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Every  policy,  whether  marine,  against  fire, 
ur  on  life,  specifies  or  imports  parties,  and 
specifies  the  subject  or  interest  intended  to 
be  insured,  the  premium  or  other  considera- 
tion, the  amount  insured,  the  risks  and  perils 
for  which  indemnity  is  stipulated,  and  the  pe- 
riod of  the  risk  or  the  terminus  a  quo  and  ad 
quern. 

8*  The  duration  of  the  risk,  under  a  nutrine 
insurance  or  one  on  inland  narigation,  is 
either  from  one  geographical  terminus  to 
another,  or  for  a  specified  time;  that  of  a 
fire-policy  is  for  a  specified  time ;  one  on  life 
is  either  for  life  or  a  term  of  years,  months, 
etc.  It  is  a  leading  principle,  as  to  the  con- 
struction of  a  policy  of  insurance,  that  its 
distinguishing  character  as  a  contract  of  in- 
demnity is  to  be  favored ;  which  is  in  con- 
formity with  the  common  maxim,  tU  res  valeat 
magia  quam  pertai,  1  Phillips,  Ins.  ch.  i. 
sect.  ziii. ;  8  N.  Y.  351 ;  18  id.  385 ;  8 
Cush.  Mass.  393  ;  9  id.  479  ;  10  id.  356  ;  17 
Penn.  St.  253 ;  19  te£.  45 ;  23  id.  262;  32  id. 
381 ;  29  Eng.  L.  &  Eq.  Ill,  215 ;  33  id.  514 ;  2 
Du.  N.  Y.  419, 554 ;  3  id.  435  ;  5  id.  517, 694 ; 
14  Barb.  N.  Y.  383 ;  20  id.  635  ;  16  Mo.  98 ; 
22  i(2.  82 ;  22  Conn.  235 ;  13  B.  Monr.  Ky. 
311 ;  16  id.  242;  3  Ind.  23  ;  11  id.  171 ;  28 
N.  H.  234;  29  id.  182;  2  Curt.  C.  C.  322, 
610 ;  37  Me.  137  ;  4  Zabr.  N.  J.  447 ;  18  111. 
553 ;  4  R.  I.  159 ;  5  id.  426 ;  6  Gray,  Mass. 
214,  257  ;  7  id.  261 ;  8  Ohio,  458. 

4*  In  marine  insurance  the  contract  has 
necessarily  more  implied  reference  to  cus- 
toms and  usages  than  most  other  contracts ; 
or,  in  other  words,  a  larger  proportion  of 
the  stipulations  are  not  specificsdly  expressed 
in  the  instrument,  1  Pnillips,  Ins.  {  119; 
whence  it  has  been  thought  to  be  an  iinper^ 
feet,  obscure,  confused  instrument.  1  Phil- 
lips, Ins.  2  6,  n.  3 ;  1  East,  579 ;  5  Cranch,» 
342 ;  1  Burr.  347.  But  the  difliculty  in  giv- 
ing it  a  practical  construction  seems  to  arise 
more  from'  the  complication  of  the  circum- 
stances necessarily  involved,  than  from  any  re- 
mediable defects  m  its  provisions  and  phrase- 
ology. New  provisions  are,  however,  needed, 
from  time  to  time,  to  adapt  the  contract  to 
new  circumstances.  A  mistake  in  filling  up 
a  policy  may  be  corrected  by  order  of  a  court 
of  equity.  1  Phillips,  Ins.  I  117 ;  5  Bos.  & 
P.  322 ;  2  Caines,  N.  Y.  339 ;  1  Wash.  C.  C. 
415 ;  1  Yes.  Sen.  Cb.  317,  456 ;  2  Cranch, 
441 ;  2  Johns.  N.  Y.  330 ;  1  Ark.  545 ;  1 
Paige,  Ch.  N.  Y.  278 ;  2  Curt.  C.  C.  277. 

iSee  Abandonment;  Average;  Insurable 
Interest  ;  Insurance  ;  Salvage  ;  Loss  ; 
Total  Loss. 

POLITICAL.  Pertaining  to  policy,  or 
the  administration  of  the  government.  Poli- 
tical rights  are  those  which  may  be  exercised 
in  the  formation  or  administration  of  the 
government:  they  are  distinguished  from  civil 
rights,  which  are  the  rights  which  a  man 
enjoys  as  regards  other  individuals,  and  not 
in  relation  to  the  government.  A  political 
oorporation  is  one  which  has  principally  for 
its  object  the  administration  of  the  govern- 
bient,  or  to  which  the  powers  of  government. 


or  a  part  of  such  powers,  have  been  delegated. 
1  Bouvier,  Inst  nn.  182,  197,  198. 

POLL.  A  head.  Hence  poll-tax  is  the 
name  of  a  tax  imposed  upon  the  people  at 
so  much  a  head. 

To  poll  a  iury  is  to  require  that  each 
juror  shall  himself  declare  what  is  his 
verdict.  This  may  be  done,  at  the  instance 
of  either  party,  at  any  time  before  the  ver- 
dict is  recorded,  according  to  the  practice  in 
some  states.  See  3  Cow.  N.  Y.  23 ;  18  Johns. 
N.  Y.  188 ;  1  111.  109 ;  7  id.  342 ;  9  id.  336. 
In  some  states  it  lies  in  the  discretion  of  the 
judge.    1  M'Cord,  So.  C.  24. 525 ;  22  Ga.  431. 

In  Conveyanoing.  A  deed-poll,  or  single 
deed,  is  one  made  by  a  single  party,  whose 
edges  are  polled^  or  shaved  even,  in  dis- 
tinction from  an  indenture^  whose  sides  are 
indented,  and  which  is  executed  by  more 
than  one  party.  2  Sharswood,  Blaokst. 
Comm.  296.    See  Deed-Poll. 

POLL-TAX.  A  capitation  tax;  a  tax 
assessed  on  every  head,  i.e.  on  every  male 
of  a  certain  age,  etc.,  according  to  statute. 
Mass.  Gen.  Stat.  74,  75;  Webster,  Diet.; 
Wharton,  Diet  2d  Loud.  ed. 

POLLICITATION.    In  Civil  Law.    A 

promise  not  yet  accepted  by  the  person  to 
whom  it  is  made. 

It  differs  from  a  contract,  inasmnch  as  th«  latter 
includes  a  concurrence  of  intention  in  two  parties, 
one  of  whom  promises  something  to  the  other, 
who  accepts,  on  his  part,  of  such  promise.  Qrotius, 
1.  2,  0.  2 ;  Pothier,  Obi.  pt.  1,  o.  1,  s.  1,  art.  1,  J  2. 

POLLS.  The  place  where  electors  cast 
in  their  votes. 

POLTANDR7.  The  state  of  a  woman 
who  has  several  husbands. 

Polyandry  is  legalized  only  in  Thibet. 
It  is  inconsistent  with  the  law  of  nature. 
See  Law.  or  Nature. 

POLTQAMT.  The  act  or  state  of  a 
person  who,  knowing  that  he  has  two  or 
more  wives,  or  that  she  has  two  or  more 
husbands,  marries  another. 

It  differs  from  higamy,  which  see.  Gomyns,  Dig. 
Jutticf  (8  5);  Diet,  de  Jur. ;  Coke,  3d  Insi.  88. 

Bat  bigamy  is  now  commonly  used  even  where 
polygamy  would  be  strictly  correct.  1  Russell, 
Crimes,'  186,  n.  On  the  other  hand,  polygamy  is 
used  where  bigamy  would  be  strictly  correct. 
Mass.  Gen.  SUt.  1860,  p.  817. 

POLTOARCHT.  A  term  used  to  ex- 
press a  government  which  is  shared  by  several 
persons:  as,  when  two  brothers  succeed  to 
the  throne  and  reign  jointly. 

POND.    A  body  of  stagnant  water ;  a  pool. 

Any  one  has  a  right  to  erect  a  fish-pond ;  the 
fish  in  it  are  considered  as  real  estate,  and  pass 
to  the  heir,  and  not  to  the  executor.    Ow.  20. 

PONE  (Lat.  ponere,  to  put).  In  XSnglish 
Practice.  An  original  writ  issuing  out  of 
chancery,  for  the  purpose  of  removing  a 
plaint  from  an  inferior  court  info  the  superior 
courts  at  Westminster.  The  word  signifies 
"  put :"  put  by  gages,  etc.^  The  writ  is  called 
from  the  words  it  contained  when  in  Latin, 
Fone  per  vcuiium  et  scUvoe  plegioe,  etc. :  put 
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by  gace  and  safe  pledges,  etc.  See  Fitsher^ 
bert,  Nat  Brev.  69,  70  a;  Wilkinson,  Repl. 
Index. 

PONERS  (Lat.).  To  pat.  The  word  is 
used  in  the  old  law  in  various  connections, 
in  all  of  which  it  can  be  translated  by  the 
English  yerb  *<pat."  See  GlanviUe,  lib.  2, 
c.  3. 

PONIT  BE  (Lat.  puts  himself).  In 
B^gHah  Criminal  Praotioe.  When  the 
defendant  pleads  "not  guilty,"  his  plea  is 
recorded  by  the  officer  of  the  court,  either  by 
writing  the  words  "  po.  se,"  an  abbreviation 
of  the  words  ponii  st  mper  patriam  (puts 
himself  upon  nis  country),  or,  as  at  the 
central  criminal  court,  non  cul.  2  Den.  Cr. 
Cas.  392.    See  Arraignment. 

PONTAGE.  A  contribution  towards  the 
maintenance,  rebuilding,  or  repairs  of  a 
bridge.  The  toll  taken  for  this  purpose  also 
bears  this  name.    Obsolete. 

POOL.    A  small  lake  of  standing;  water. 

By  the  grant  of  a  pool,  it  is  said,  both  the 
land  and  water  will  pass.  Coke,  Litt.  5. 
Undoubtedly  the  right  to  fish,  and  probably 
(he  right  to  use  hydraulic  works,  will  be 
acquired  by  such  grant.  2  N.  H.  259; 
Angell,  Waterc.  C.  47 ;  Coke,  latt.  5  ;  Bacon, 
Abr.  Orants  (H  3);  Oomyns,  Dig.  Grant 
(E  6) ;  6  Cow,  N.  Y.  216 ;  Croke  Jao.  150 ; 
1  Lev.  44 ;  Plowd.  161 ;  Vaugh.  103. 

POOR  DEBTORS.  By  the  laws  which 
exist  in  some  states  for  the  relief  of  poor 
debtors,  it  is  ^nerally  provided  that  any  one 
arrested  or  imprisonea  for  debt  or  upon 
mesne  process  m  an  action  of  contract,  to 
procure  his  discharge  from  arrest  may 
summon  his  creditor  before  a  magistrate,  and 
there  talce  oath  that  he  has  no  property 
with  which  to  pay  the  debt  on  which  ne  is 
detained. 

2.  The  debtor,  to  procure  his  discharge,  is 
usually  obliged  to  swear  that  he  has  not 
property  to  a  certain  amount  (usually  ten 
or  twenty  dollars)  over,  above,  and  besides 
certain  articles  exempted  as  necessary  to 
the  support  of  the  debtor  or  his  family. 
These  articles  are  usually  those  which  are 
also  exempted  from  attachment  on  mesne 

Srocess  or  execution.  In  many  states,  poor 
ebtors  are  protected  by  the  insolvent  laws. 
The  following  states  seem  to  have  made 
special  provisions  for  the  relief  of  poor 
debtors.  In  the  District  of  Columbia,  and 
hidiana,  any  one  who  is  arrested  may  free 
himself  by  delivering  to  the  marshal  or 
officer  all  his  proper^,  and  taking  oath 
before  a  magistrate.  I^otice  is  given  Uie  cre- 
ditor, who  may  put  questions.  The  marshal 
or  officer  disposes  of  the  property  as  if  it  were 
taken  upon  execution.  Rev.  Code  Dist.  of 
Columbia,  1857,  {  62;  Rev.  Stat.  (1852) 
Ind. ;  2  Blackstone,  Comm.  394.  In  Georgia, 
a  woman  cannot  be  arrested  for  debt.  Act 
Feb.  2,  1854.  In  ^Uijiois,  a  debtor  is  freed 
from  prison  upon  taking  the  poor  debtor's 
oath,  and,  if  he  has  no  property,  the  creditor 


is  obliged  to  pay  the  fees  of  the  jail.  111. 
Stat.  p.  ii.  5B3.  In  Maine,  Maasachuaetts, 
and  Rhode  Island,  the  poor  debtor  is  re- 
leased upon  making  oath  that  he  has  not 
property  to  the  value  of  twenty  dollars 
above  the  articles  exempted  by  statute. 
These  exempted  articles  are  somewhat  di^ 
ferent  in  the  different  states  mentioned.  Is 
Maine,  also,  the  debtor  makes  certain  dis- 
closures of  his  property  which  is  set  off  to 
satisfy  his  debts.  Me.  Rev.  Stat.  ch.  113,  p. 
634,  March  19,  1860 ;  Acts  March  13,  1861, 
Feb.  21  and  29, 1860 ;  Mass.  Qen.  Stat  (I860) 
ch.  124,  p.  633 ;  R.  I.  Rev.  Stai  (1857)  4B1. 
In  I^eto  Hampshire,  any  one  arrested  or  inn 
prisoned  for  debt  ma^  petition  two  justices  of 
the  peace,  setting^  rorth  property  less  than 
twenty  dollars.    Traud  on  the  debtor's  part 

Erevents  discharge,  and  malice  or  wilfui  act 
eing  the  cause  of  arrest  makes  the  dia- 
charge  discretionary  with  the  magistrates. 
N.  H.  Stat.  ch.  213,  p.  508.  In  New 
York,  any  one  imprisoned  for  above  five 
hundred  dollars  more  than  three  months 
may  make  a  petition  and  oath,  on  which  the 
proceedings  are  the  same  as  in  insolvency. 
Arrest  is  allowed  only  in  fraud.  In  North 
Carolina  and  Virqinia,  a  debtor  after  lying 
in  jail  twenty  days  may  be  discharged. 
He  petitions  the  court  or  common  pleas, 
quarter  sessions,  two  justices  of  the  peace 
of  the  county,  or  a  judge  of  the  superior  or 
supreme'  court  Ten  days'  notice  is  given 
the  creditor,  or  to  the  clerk  of  the  court,  in 
case  of  bastardy.  The  oath  taken  is  that 
the  debtor  has  less  than  ten  dollars  in 
property.  He  may  still  be  arrested  by  any  • 
other  creditor.  5  Jones,  No.  C.  145 ;  No.  C. 
Rev.  Code  (1854),  c.  59,  {  1 ;  Ya.  Rev.  Code 
(1854).  In  Oregon,  execution  debtors  after 
ten  days  may  give  notice  that  they  will 
appl;^  and  be  examined  before  a  judge  of  the 
district  court,  or  two  justices  of  the  peace 
of  the  county.  An  oath  is  taken  that  the 
debtor  has  not  above  twenty  dollars.  A 
certificate  is  then  granted;  and  an  applicar 
tion  may  be  made  every  ten  days.  5th  A 
6th  Sess.  Laws  of  Oregon.  In  Pennsylvania^ 
after  thirty  days'  imprisonment  for  a  debt  of 
less  than  one  hundred  and  fifty-one  dollars, 
a  discharge  is  granted.  In  S(yuih  Carolina, 
a  person  imprisoned,  making  oath  that  he  is 
not  worth  forty  dollars,  is  discharged  the  debt 
and  costs.  3  So.  C.  Stat.  173.  In  Vermont, 
a  poor  debtor  may  be  discharged  from  im- 
prisonment, Yt  Stat.  1850, 251-253, 2|  70  -79, 
and  by  the  jail  commissioners.  Id,  577-581, 
22  34-60.-  In  Wisconsin,  the  prisoner  in 
execution  for  a  tort  may  free  himself  from 
arrest  by  taking  the  poor  debtor's  oath,  his 
property  remaining  subject  to  attachment. 
Wise.  Rev.  Stat  (1858)  ch.  161,  p.  920.  In 
Upper  Canada,  there  is  an  "  Indigent  Debtor's 
Act"  U.  C.  Cons.  Stat  296,  c.  26.  The  debtor 
is  relieved  when  in  close  custody  on  mesne 
process.  He  makes  oath  that  he  has  not 
property  to  the  amount  of  five  pounds,  or 
that  he  believes  the  claifi  unjust,  and  sub* 
mits  to  examination. 
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POPE.  The  head  of  the  Roman  Catholic 
ohurch.  He  is  a  temporal  prince.  He  is 
elected  by  certain  officers  called  cardinals, 
and  remains  in  power  during  life.  In  the 
9th  Collation  of  the  Authentics  it  \8  declared 
the  bishop  of  Rome  hath  the  first  place  of 
sitting  in  all  assemblies,  and  the  bishop  of 
Constantinople  the  second.  Ridley,  Civ.  & 
Eccl.  Law,  pt.  1,  c.  3,  {  10. 

The  pope  has  no  political  authority  in  the 
United  States. 

POPE'S  FOLL7.  The  name  of  a  small 
island  situated  in  the  bay  of  Passamaquoddy, 
which,  it  has  been  decided,  is  within  the 

i'orisdiction  of  the  United  States.     1  Ware, 
Kst  Ct.  26. 

POPULAR  ACTION.  An  action  given 
by  statute  to  any  one  who  will  sue  for  the 
penalty.    A  qui  tam  action.    Dig.  47.  23.  L 

POPULISCITUMCLat.].  An  act  of  the 
commons :  same  as  plebisciium,  Ainsworth, 
Diet. 

A  law  passed  by  the  whole  people  assem- 
bled in  comitia  centuriata,  ana  at  the  pro- 
posal of  one  of  the  senate,  instead  of  a 
tribune,  as  was  the  case  with  a  plebiacitum, 
Taylor,  Civ.  Law,  178 ;  Mackeldy,  Civ.  Law, 
li  26,  37. 

PORT.  A  place  to  which  the  officers  of 
the  customs  are  appropriated,  and  which 
includes  the  privileges  and  guidance  of  all 
members  and  creeks  which  are  allotted  to 
them.  1  Chitty,  Com.  Law,  726;  Postle- 
waith.  Com.  Diet.  According  to  Dalloz,  a 
port  is  a  place  within  land,  protected  against 
the  waves  and  winds  and  anording  to  vessels 
a  place  of  safety.  By  the  Roman  law  a  port 
is  defined  to  be  locus  conclusuSy  quo  impor- 
tarUur  merces  et  unde  exporiantur.  Dig.  50. 
16.  59.    See  7  Mart.  La.  n.  s.  81. 

A  port  differs  from  a  haven,  and  includes 
aomething  more.  Firstt  it  is  a  place  at 
which  vessels  may  arrive  and  discharge  or 
take  in  their  cargoes.  Second^  it  compre- 
hends a  ville,  city,  or  borough,  called  in 
Latin  caput  corpuSy  for  the  reception  of 
mariners  and  merchants,  for  securing  the 
eoods  and  brining  them  to  market,  and 
K>r  victualling  the  ships.  Third,  it  is  im- 
pressed with  its  legal  character  by  the  civil 
authority.  Hale,  de  Portibus  Mar.  c.  2 ;  1 
Hargrove,  Tracts,  46,  73 ;  Bacon,  Abr.  Frcr 
rogcUive  (D  5) ;  Comyns,  Dig.  Navigaiion 
(£) ;  Coke,  4th  Inst.  148 ;  Callis,  Sewers, 
66;  2  Chitty,  Com.  Law,  2;  Dig.  50.  16.69: 
43.  12.  1.  13 ;  47.  10.  15.  7 ;  39.  4.  15. 

PORT  TOLL.  The  toll  paid  f(fr  bringing 
goods  into  a  port. 

PORTATICA  (L.  Lat.).  In  English 
Law.  The  generic  name  for  port  duties 
charged  to  ships.    Hargrave,  Law  Tracts,  74. 

PORTER.  The  name  of  an  ancient 
English  officer  who  bore  or  carried  a  rod 
before  the  justices.'  The  door-keeper  of  the 
English  parliament  also  bears  this  name. 

One  who  is  employed  as  a  common  carrier 
to  carry  goods  from  one  place  to  another  in 


the  same  town  is  also  called  a  porter.  Such 
person  is,  in  general,  answerable  as  a  common 
carrier.     Story,  Bailm.  {  496. 

PORTG-REVE  (from  Sax.  gerefa,  reeve 
or  bailiff,  and  port).  A  chief  magistrate  in 
certain  maritime  towns.  The  chief  magis- 
trate of  London  was  anciently  so  called,  as 
appears  from  a  charter  of  king  William  I. 
Instead  of  this  portgreve  of  London,  the 
succeeding  kings  appointed  two  bailiffs,  and 
afterwards  a  mayor.     Camden,  Hist.  325. 

PORTION.  That  part  of  a  parent's 
estate,  or  the  estate  of  one  standing  in  loco 
parentisy  which  is  given  to  a  child.  1  Vem. 
204.  See  8  Comyns,  Dig.  539 ;  16  Vincr, 
Abr.  432 ;  1  Belt,  Suppl.  Yes.  Ch.  34.  68, 303, 
308 ;  2  id,  46,  370,  404. 

PORTORIA(Lat.).  InCivULaw.  Duties 
naid  in  ports  on  merchandise.  Code,  4.  61. 
3.  Taxes  levied  in  old  times  at  city  gates. 
Tolls  for  passing  over  bridges.  Vicat,  Voc. 
Jur.;  Spelman,  Gloss. 

PORTSALE8.  Auctions  were  anciently 
so  called,  because  they  took  place  in  ports. 

POSITIVE.  Express;  abflolute ;  not 
doubtful.  This  word  is  frequently  used  in 
composition. 

POSITIVE  CONDITION.    One  in 

which  the  thing  which  is  the  subject  of  it 
must  happen :  as,  if  I  marrv.  It  is  opposed 
to  a  negative  condition,  which  is  where  the 
thing  which  is  the  subject  of  it  must  not  hap- 
pen :  as,  if  I  do  not  marry. 

POSITIVE  EVIDENCE  is  that  which, 
if  believed,  establishes  the  truth  or  falsehood 
of  a  fact  in  issue,  and  does  not  arise  from 
any  presumption.  It  is  distinguished  from 
circumstantial  evidence.  3  Bouvier,  Inst,  n, 
3057. 

POSITIVE  FRAUD  is  the  intentional 
and  successful  employment  of  any  cunning, 
deception,  or  artifice,  to  circumvent,  cheat,  or 
deceive  another.  1  Story,  Eq.  Jur.  186: 
Dig.  4.  3.  1.  2;  Dig.  2.  14.  7.  9.  It  is  cited 
in  opposition  to  constructive  fraud. 

POSITIVE  LAW.  Law  actually  or- 
dained or  esta^blished,  under  human  sanc- 
tions, as  distinguished  from  the  law  of  nature 
or  natural  law,  which  comprises  those  con 
siderations  of  justice,  right,  and  universal 
expediency  that  are  announced  by  the  voice . 
of  reason  or  of  revelation.  Municipal  law  is 
chiefly,  if  nut  essentially,  positive ;  while  the 
law  01  nations  has  been  deemed  by  many  of 
the  earlier  writers  as  merely  an  application 
of  the  law  of  nature.  That  part  of  the  law 
of  nations  which  rests  on  positive  law  may 
be  considered  in  a  threefold  point  of  view: — 
Jirsty  the  universal  voluntary  lato,  or  those 
rules  which  become  law  by  the  uniform 
practice  of  nations  in  general,  and  by  the 
manifest  utility  of  the  rules  themselves; 
secondy  the  customary  law,  or  that  which, 
from  motives  of  convenience,  has,  by  tacit 
but  implied  agreement,  prevailed,  not  necea- 
sarily  among  all  nations,  nor  with  so  permtr 
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nent  ti  ntili^  as  to  become  a  portion  of  the 
universal  yoiuntary  law,  but  enough  to  hare 
acquired  a  prescriptive  obligation  among  cer- 
tain states  so  situated  as  to  be  mutually 
benefited  by  it,  1  Taunt.  241 ;  third,  the  con- 
vtfUional  law,  or  that  which  is  agreed  between 
particular  states  by  express  treaty^  a  law  bind- 
mg  on  the  parties  among  whom  such  treaties 
are  in  force.    1  Ohitty,  Com.  Law,  28. 

FOSSIL  This  word  is  used  substantively 
to  signify  a  possibility.  For  example,  such 
a  thine  is  inposse^  that  is,  such  a  thing  may 
possibly  be.  When  the  thing  is  in  being,  the 
phrase  to  express  it  is,  in  esse, 

POSSB  COMITATI7S(Lat.).  The 

power  of  the  county. 

3.  The  sheriff,  or  other  peace  officer,  has 
authority  by  the  common  law,  while  actine 
under  the  authority  of  the  writ  of  the  United 
States,  commonwealth,  or  people,  as  the  case 
may  be,  and  for  the  purpose  of  preserving 
the  public  peace,  to  etui  to  his  aid  the  posse 
eomUatus, 

But  with  respect  to  writs  which  issue  in 
the  first  instance  to  arrest  in  civil  suits,  the 
sheriff  is  not  bound  to  take  the  posse  comiia- 
iiu  to  assist  him  in  the  execution  of  them ; 
though  he  may,  if  he  pleases,  on  forcible  re- 
sistance to  the  execution  of  the  process. 
Coke,  2d  Inst.  193 ;  Coke,  3d  Inst.  161. 

8*  Having  the  authority  to  call  in  the 
assistance  of  all,  he  may  equally  require  that 
of  any  individual ;  but  to  this  general  rule 
there  are  some  exceptions ;  persons  of  infirm 
health,  or  who  want  understanding,  minors 
under  the  age  of  fifteen  yearsfw^omen,  and 
perhaps  some  others,  it  seems,  cannot  be  re- 
quired to  assist  the  sheriff,  and  are,  therefore, 
not  considered  as  a  part  of  the  power  of  the 
county.    Viner,  Abr.  Sheriff,  B. 

A  refttsa]  on  the  part  of  an  individual 
lawfully  called  upon  to  assist  the  officer  in 

Suttinc  down  a  riot  is  indictable.    1  Carr.  & 
I.  314.    In  this  case  will  be  found  the  form 
of  an  indictment  for  this  offence. 

4*  Although  the  sheriff  is  acting  without 
authority,  yet  it  would  seem  that  any  person 
who  obeys  his  command,  unless  aware  of 
that  fact,  will  be  protected. 

Whether  an  in£vidual  not  enjoined  by  the 
sheriff  to  lend  his  aid  would  be  protected  in 
his  interference,  seems  questionable.  In  a 
case  where  the  defendant  assisted  sheriff^s 
officers  in  executing  a  writ  of  replevin  with- 
out their  solicitation,  the  court  held  him 
justified  in  so  doing.  2  Mod.  244.  See 
Bacon,  Abr.  Sheriff  (N);  Hammond,  Nisi 
P.  63 ;  6  Whart.  Penn.  437,  440. 

FOSSESSBD.  This  word  is  applied  to 
the  right  and  enjoyment  of  a  termor,  or  a 
person  having  a  term,  who  is  said  to  be  pos- 
sessed, and  not  seised.  Bac.  Tr.  335 ;  Poph. 
76 ;  I^.  369. 

POS8B8SIO  (Lat).  In  Civil  Law. 
The  detention  of  a  ^ing:  divided  into--^r«<, 
natural,  or  the  naked  detention  of  a  thing, 
without   intention   to    acquire   ownersliip ; 


second,  civil,  or  the  detention  of  a  thing  to 
which  one  has  a  ri^ht,  or  with  intention 
of  acquiring  ownership.  Heineccius,  £lem. 
Jur.  Civ.  i  1288 ;  Mackeldy,  Civ.  Law,  H  210, 
213. 

In  Old  Bngliah  Law.  Possession ;  seisin. 
Law  Fr.  &  Lat.  Diet. ;  2  Sharswood,  Blackst. 
Comm.  227;  Bracton,  lib.  2,  c.  17;  Cowel, 
Possession.  But  seisina  cannot  be  of  an  estate 
less  than  freehold ;  possessio  can.  New  £n^ 
land  Sheriff,  141 ;  1  Mete.  Mass.  450 ;  6  t3. 
439. 

POSSESSIO  FRATRIS  (Lat.  the 
brother's  possession^.  A  technical  phrase 
applied  in  the  English  law  relating  to  de- 
scents, to  denote  the  possession  by  one  in 
such  privity  with  a  person  as  to  be  consi- 
dered the  person's  own  possession. 

2*  Bv  tne  common  law,  the  ancestor  from 
whom  the  inheritance  was  taken  by  descent 
must  have  had  actual  seisin  of  the  lands, 
either  by  his  own  entry,  or  by  the  possession 
of  his  own  or  his  ancestor's  lessee  for  years, 
or  by  being  in  the  receipt  of  rent  from  the 
lessee  of  the  freehold.  But  there  are  quali- 
fications as  to  this  rule,  one  of  which  arises 
from  the  doctrine  of  possessio  fratris.  The 
possession  of  a  tenant  for  years,  guardian,  or 
brother,  is  eijuivalent  to  that  of  the  party 
himself,  and  is  termed  in  law  possessio  fror 
iris.  Littleton,  sect.  8;  Coke,  jLitt.  15  a;  8 
Wils.  616 ;  7  Term,  386. 

8*  In  Connecticut,  Delaware,  Georgia^ 
Massachusetts,  New  Jersey,  New  York,  Onio, 
Pennsylvania,  Rhode  Island,  South  Carolina 
Virginia,  and  probably  in  other  states,  the  real 
and  personal  estates  of  intestates  are  distri- 
buted among  the  heirs  without  any  reference 
or  regard  to  the  actual  seisin  of  the  ancestor. 
Reeve,  Desc.  377-379 ;  4  Mas.  C.  C.  467 ;  3 
Day,  Conn.  166 ;  2  Pet.  59.  In  Maryland, 
New  Hampshire,  North  Carolina,  and  Ver- 
mont, the  doctrine  of  possessio  Jrairis,  it 
seems,  still  exists.  2  Pet.  625;  Reeve, 
Desc.  377 ;  4  Kent,  Comm.  384,  385. 

POSSESSION.   The  detention  or  enjoy 
ment  of  a  thins  which  a  man  holds  or  exer 
cises  by  himself,  or  by  another  who  keeps  or 
exercises  it  in  his  name. 

By  the  poBSMsion  of  a  thing  w«  always  oonoeivo 
the  condition  in  whioh  not  only  one's  own  dealing 
with  the  thing  is  physically  possible,  bnt  every 
other  person's  dealing  with  it  is  capable  of  being 
exolnded.  Thus,  the  seaman  possesses  his  ship,  bnt 
not  the  water  in  whioh  it  moves,  although  he  makes 
eaoh  Bnbserve  his  purpose. 

Actual  possession  exists  where  the  thing  is 
in  the  immediate  occupancy  of  the  party.  3 
Dev.  No.  t.  34. 

Constructive  possession  is  that  which  exists 
in  contemplation  of  law,  without  actual  ner- 
sonal  occupation.  11  Vt.  129.  And  see  1  Mo- 
Lean,  C.  0.  214,  265 ;  2  Blackstone,  Comm. 
116. 

2.  In  order  to  complete  a  possession,  two 
things  are  required :  that  there  be  an  occu- 
pancy, apprehejision,  or  taking;  that  the 
taking  be  with  an  intent  to  possess  (anu 
muM  possidendi) :  hence  persons  who  have  no 
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legal  wills,  m  children  and  idiots,  oannot  pos- 
sess or  acqaire  possession.  Pothier ;  Etienne. 
See  1  Mer.  Ch.  358 ;  Abbott,  Shipp.  9  et  seq. 
But  an  infant  of  sufficient  unaerstanding 
may  lawfully  acquire  the  possession  of  a 
thing. 

The  failure  to  take  possession  is  considered 
a  badge  of  fraud,  in  the  transfer  of  personal 
property.    See  Sali  ;  Mortgage. 

8.  As  to  the  effects  of  the  purchaser's 
taking  possession,  see  Sugden,  Vend.  8,  9 ;  3 
P.  Will.  193 ;  I  Ves.  Ch.  226 ;  11  id.  464 ;  12 
id.  27.  See.  generally,  1  Harr.  k  J.  Md. 
18;  5  id.  230,  263;  6  id.  336;  1  Me.  109;  1 
Harr.  k  McH.  Md.  210;  2  id.  60, 254,  260 ;  3 
Bibb,  Ky.  209 ;  4  td.  412 ;  6  Cow.  N.  Y.  632 ; 
9  id.  241 ;  5  Wheat  116,  124  ;  Cowp.  217 ; 
Code  Nap.  art.  2228 ;  Code  of  the  Two  Sicilies, 
art.  2134 ;  Bavarian  Code,  b.  2,  c.  4,  n.  5 ; 
Pruss.  Code,  art  579 ;  Domat,  Lois  Cir.  liv. 
3,  t  7,  s.  1 ;  Viner,  Abr. ;  Wolff,  Inst  I  200, 
and  the  note  in  the  French  translation;  2 
Greenleaf,  Ev.  22  614,  615 ;  Coke,  Litt  57 
a;  Croke  Eliz.  777;  5  Coke,  13;  7  Johns. 
N.  Y.  1. 

In  Louisiana.  CH/oil  possession  exists 
when  a  person  ceases  to  reside  in  a  house  or 
on  the  land  which  he  occupied,  or  to  detain 
the  movable  which  he  possessed,  but  without 
intending  to  abandon  the  possession.  It 
is  the  detention  of  a  thing  b^  virtue  of  a 
just  title  and  under  the  conviction  of  pos- 
sessing as  owner.  La.  Civ.  Code,  art  3o92, 
3394. 

Natural  possession  is  that  by  which  a  man 
detains  a  toing  corporeal :  as,  by  occupying 
A  house,  cultivating  ground,  or  retaining  a 
movable  in  his  possession.  Natural  posses^ 
sion  is  also  defined  to  be  the  corporeal  deten- 
tion of  a  thing  which  we  possess  as  belong- 
ing to  us,  without  any  title  to  that  possession, 
or  with  a  title  which  is  void.  La.  Civ.  Code, 
art.  3391,  3393. 

4*.  Possession  applies  properly  only  to  cor- 
poreal thin^,  movables  and  immovables. 
The  possession  of  incorporeal  rights,  such  as 
servitudes  and  other  rignts  of  that  nature,  is 
only  a  quasi-possession,  and  is  exercised  by 
a  species  of  possession  of  which  these  rights 
are  susceptible.    Id.  art  3395. 

Possession  may  be  enjoyed  b^  the  proprie- 
tor of  the  thing  or  by  another  for  him :  thus, 
the  proprietor  of  a  house  possesses  it  by  his 
tenant  or  farmer. 

To  acquire  possession  of  a  property,  two 
things  are  requisite :  the  intention  of  possess- 
ing as  owner ;  the  corporeal  possession  of  the 
thing.    Id.  art.  3399. 

5*  Possession  is  lost  with  or  vrithout  the 
consent  of  the  possessor.  It  is  lost  with  his 
consent — ^whcn  he  transfers  this  possession  to 
another  with  the  intention  to  divest  himself 
of  it;  when  he  does  some  act  which  mani- 
fests his  intention  of  abandoning  possession : 
as,  when  a  man  throws  into  the  street  furni- 
ture or  clothes  of  which  he  no  longer  chooses 
to  make  use.  Id.  art.  3411.  A  possessor  of  an 
estate  loses  the  possession  against  his  consent 
—when  another  expels  him  from  it,  whether 


by  force  in  driving  him  away,  or  by  usurping 
possession  during  his  absence,  and  prevent- 
ing him  from  re-entering;  when  me  pos- 
sessor of  an  estate  allows  it  to  be  usurped 
and  held  for  a  year,  vrithout  during  that  time 
having  done  any  act  of  possession  or  inters 
fered  with  the  usurper's  possession.  Id.  art 
3412. 

POSSESSION  MONB7.  An  allow- 
ance to  one  put  in  possession  of  goods  taken 
under  writ  oijieri  facias.    Holthouse,  Diet 

POSSESSOR.  He  who  holds,  detains, 
or  enjoys  a  thing,  either  by  himself  or  his 
agent  which  he  claims  as  his  own. 

In  general,  the  possessor  of  personal  chat- 
tels is  presumed  to  be  the  owner ;  and  in  case 
of  real  estate  he  has  a  right  to  receive  the 

Erofits  until  a  title  adverse  to  his  possession 
as  been  established,  leaving  him  subject  to 
an  action  for  the  mesne  profits. 

POSSESSOR?  ACTION.  In  Old 
English  Law.  A  real  action,  in  which  the 
plaintiff',  called  the  demandant  sought  to  re- 
cover the  possession  of  land,  tenements,  and 
hereditaments.  On  account  of  the  ereat 
nicety  required  in  its  management,  and  the 
introduction  of  more  expeditious  methods  of 
trying  titles  by  other  actions,  it  has  been  laid 
aside.  Finch,  Laws,  257 ;  2  Bouvier,  Inst  n. 
2640. 

In  Louisiana.  An  action  by  which  one 
claims  to  be  maintained  in  the  possession  of 
an  immovable  property,  or  of  a  right  upon  or 
growing  out  of  it,  when  he  has  been  dis- 
turbed ;  or  to  be  reinstated  to  that  possession, 
when  he  has  been  divested  or  evicted.  2 
La.  227,  254. 

In  Scotch  Law.  An  action  by  which 
the  possession  of  heritable  or  movable  pro- 
perty may  be  recovered  and  tried.  An 
action  of  molestation  is  one  of  them.  Patei^ 
son,  Comp.  {  1058,  n. 

POSSIBILI T7.  An  uncertain  thing 
which  may  happen,  Lilly,  Reg.;  or  it  is  a 
contingent  interest  in  real  or  personal  estate. 
1  Madd.  Ch.  549. 

2*  Possibilities  are  near,  as  when  an 
estate  is  limited  to  one  after  the  death  of 
another,  or  remote,  as  that  one  man  shall  be 
married  to  a  woman,  and  then  that  she  shall 
die  and  he  be  married  to  another.  1  Fon- 
blanque,  £q.  212,  n.  e;  Viner,  Abr.;  2  Coke, 
51a. 

Possibilities  are  also  divided  into— a  possi- 
bility coupled  with  an  interest.  This  may, 
of  course,  be  sold,  assigned,  transmitted,  or. 
devised.  Such  a  possibility  occurs  in  execu- 
tory devises,  and  in  contingent,  springing,  or 
executory  uses. 

8*  A  hare  possibility,  or  hope  of  succes- 
sion. This  is  the  case  of  an  heir  apparent 
durine  the  life  of  his  ancestor.  It  is  evident 
that  he  has  no  right  which  he  can  assign, 
devise,  or  even  release. 

A  possibility  or  mere  contingent  interest: 
as,  a  devise  to  Paul  if  he  survive  Peter. 
Dane,  Abr.  c.  1,  a  5,  {  2,  and  the  cases  there 
cit«d. 
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P08T  (Lat).  After.  When  two  or  more 
Alienations  or  descents  have  taken  place 
between  an  original  intruder  and  the  tenant 
or  defendant  in  a  writ  of  entry,  the  writ  is 
said  to  be  in  the  postf  because  it  states 
that  the  tenant  had  not  entry  unless  qfler 
the  ouster  of  the  original  intruder.  3  Shars- 
wood,  Blackst  Gomm.  182.  See  Entbt, 
Writ  of. 

P08T-DATB.  To  date  an  instrument  a 
time  after  that  on  which  it  is  made.  See 
Date. 

P08T  DIBM  (Lat).  After  the  day:  as, 
a  plea  of  payment  past  diem,  after  the  day 
when  the  money  became  due.  Oomyns,  Dig. 
PUader  (2  W  29). 

POST  Df  88BI8IN.  In  XSngUah  Law. 
The  name  of  a  writ  which  lies  for  him 
who,  having  recovered  lands  and  tenements 
by  force  of  a  novel  disseisin,  is  again  dis- 
seised by  a  former  disseisor.  Jacob,  Law 
Diet 

P08T  BNTR7.    In  Maritime  Law. 

An  entrv  made  by  a  merchant  upon  the 
importation  of  goods,  after  the  goods  have 
been  weighed,  measured,  or  gauged,  to  make 
up  the  deficiency  of  the  original  or  prime 
entry.  The  custom  of  making  such  entries 
has  arisen  from  the  fact  that  a  merchant  in 
making  the  entry  at  the  time  of  importation 
is  not  or  may  not  be  able  to  calculate  exactly 
the  duties  which  he  is  liable  to  pay:  he 
therefore  makes  an  approximately  correct 
entry,  which  he  subsequently  corrects  by  the 
po9t  entry.    See  Chitty,  Com.  Law,  746. 

P08T  FACTO  (Lat.).  After  the  fact. 
See  Ex  Fost  Facto. 

P08T  LIMINIX7M  (Lat  from jpo^^,  after, 
and  liment  threshold^.  A  fiction  of  civil  law, 
by  which  persons  or  tninss  taken  by  the  enemy 
were  restored  to  their  former  state  on  com- 
ing again  under  the  power  of  the  nation  to 
which  they  formerlv  belonged.  Calvinus,  Lex. ; 
1  Kent,  Gomm.  108*.  It  is  also  recognised 
by  the  law  of  nations.  But  movables  are  not 
entitled  to  the  benefit  of  this  rule,  by  strict  law 
of  nations,  unless  promptly  recaptured.  The 
rule  does  not  affect  property  which  is  brought 
into  a  neutral  territorv.  1  Kent,  Gomm.  108. 
It  is  so  called  from  tne  return  of  the  person 
or  thing  over  the  threshold  or  boundary  of 
the  country  from  which  it  was  taken. 

POST  LITEM  MOTAM  (Lat).  After 
the  commencement  of  the  suit. 

Declarations  or  acts  of  the  parties  made 
pott  litem  motam  are  presumed  to  be  made 
with  reference  to  the  suit  then  pending,  and, 
for  this  reason,  are  not  evidence  in  favor  of 
the  persons  making  them ;  while  those  made 
before  an  action  has  been  commenced,  in  some 
cases,  as  when  a  pedigree  is  to  be  proved,  may 
be  considered  as  evidence.    4  Gampb.  401. 

POST-MARK.  A  stamp  or  mark  put 
on  letters  in  the  post-office. 

Post-marks  are  evidence  of  a  letter's  hav- 
ing passed  through  the  post-office.   2  Gampb. 


620;  2Boe.A;P.316;   15Ea8t,416;  1  Manle 
&  S.  201 ;  15  Gonn.  206. 

POSTMORTEM  (Lat).  After  death:  as, 
an  examination  post  mortem  is  an  examination 
made  of  a  dead  body  to  ascertain  the  cause 
of  death ;  an  inquisition  post  mortem  is  one 
made  by  the  coroner. 

POST-NATUS  (Lat).  Literally,  after- 
born:  it  is  used  bv  the  old  law  writers  to 
designate  the  second  son.  SeePuiSNi;  Post- 
Nati. 

POST  NOTES.  A  species  of  bank* 
notes  payable  at  a  distant  period,  and  not  on 
demand.  2  Watts  k  S.  Penn.  463.  A  kind 
of  bank-notes  intended  to  be  transmitted  at 
a  distance  by  post.    See  24  Me.  36. 

POST-NUPTIAL.  Something  which 
takes  place  after  marriage :  as,  a  post-nuptial 
settlement,  which  is  a  conveyance  made  gene- 
rally by  the  husband  for  the  benefit  of  the 
wife. 

A  post-nuptial  settlement  is  either  with  or 
without  consideration.  The  former  is  valid 
even  against  creditors,  when  in  other  respects 
it  is  untainted  with  fraud.  4  Mas.  G.  G.  443 ; 
2  Bail.  So.  G.  477.  The  latter,  or  when  made 
without  consideration,  if  bond  fide,  and  the 
husband  be  not  involved  at  the  time,  and  it 
be  not  disproportionate  to  his  means,  takinjg 
his  debts  and  situation  into  consideration,  is 
valid.    4  Mas.  G.  G.  443.    See  4  Dall.  304 ; 

SlTTLEMENT ;   VoLUNTAET  GONVITANCI. 

POST  OBIT  (Lat).  An  agreement  by 
which  the  obliger  borrows  a  certain  sum  of 
money  and  promises  to  pav  a  larger  sum,  ex- 
ceeding the  lawful  rate  ot  interest,  upon  Uie 
death  of  a  person  from  whom  he  has  some 
expectation,  if  the  obliger  be  then  living.  7 
Mass.  119 ;  6  Madd.  Gh.  Ill ;  5  Yes.  Gh.  57 ; 
19  id.  628. 

Equity  will,  in  general,  relieve  a  party 
from  these  unequal  contracts,  as  they  are 
fraudulent  on  the  ancestor.  See  1  Story,  £q. 
Jur.  J  342;  2  P.  Will.  182;  2  Sim.  Gh.  183. 
192 ;  5  id.  524.  But  relief  will  be  granted 
onl^  on  equitable  terms;  for  he  who  seeks 
equity  must  do  equity.  1  Fonblanque,  £q. 
b.  1,  0.  2,  2  13,  note  p;  1  Story,  £q.  Jur.  { 
344.  See  Gatchinq  Baboain  ;  Macedonian 
Dbceeb. 

POST-OFFICB.  An  office  for  the  receipt 
and  delivery  of  the  mail. 

The  oonttitution  has  vested  in  oongress  the 
power  to  establish  post-offioes  and  post-roads.  Art 
1, }  8,  n.  7.  By  rirtne  of  this  authority,  several  aots 
have  been  passed,  the  more  important  of  whioh  are 
those  of  Maroh  3,  1825,4  U.  8.  Stat  at  Large,  102; 
July  2,  1836,  6  U.  S.  Stat,  at  Large,  84 ;  March  S, 
1851,  0  U.  S.  Stat  at  Large,  593;  Maroh  3,  1853, 
11  U.  6.  Stat  at  Large,  256 ;  Maroh  3, 1868.  Saoh 
existing  roads  as  are  adapted  for  the  pnipose 
are  seleeted  by  oongress  as  post-roads;  and  new 
ones  are  seldom  oonstmoted,  though  they  have 
been  made  by  express  authority.  Story,  Const  | 
1133. 

POSTAOB.  The  money  charged  by  law 
for  carrying  letters,  packets,  and  documents 
by  mail. 
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2«  The  rates  of  postage  between  places  in 
the  United  States  are  fixed  expressly  by  law; 
the  rates  of  postage  apon  foreign  letters  are 
fixed  by  arrangements  entered  into  by  the 
postmaster-general,  in  pursuance  of  author- 
ity vested  in  him  by  congress  for  that  purpose. 

All  mailable  matter  is  divided  into  three 
classes:  letters,  embracing  all  correspond- 
ence wholly  or  partly  in  writing,  except  that 
mentioned  in  the  third  class ;  regular  printed 
matter,  embracing  all  mailable  matter  exclu- 
sively in  print  and  rej^larly  issued  at  stated 
periods,  without  addition  by  writine,  mark,  or 
sini,  see  12  How.  284 ;  4  Opin.  Atty.-Genl. 
!();  miscellaneous  matter^  embracing  all  other 
matter  which  is  or  may  hereafter  be  by  law 
declared  mailable,  including  pamphlets,  oc- 
casional publications,  books,  book-manu- 
flcripts,  and  proof-sheets,  whether  corrected 
or  not,  maps,  prints,  engravings,  blanks, 
flexible  patterns,  samples  and  sample  cards, 
phonographic  paper,  letter  envelopes,  postal 
envelopes  or  wrappers,  cards,  paper,  plain  or 
ornamental,  photographic  representations  of 
different  types,  seeds,  cuttings,  bulbs,  roots, 
and  scions. 

8*  The  rate  of  postage  on  all  domestic 
mailable  matter,  wholly  or  partially  in  writ- 
ing, or  so  marked  as  to  convey  any  other  or 
further  intelligence  or  information  than  is 
conveyed  in  the  original  print,  in  the  case 
of  printed  matter,  or  which  is  sent  in  viola- 
tion of  law  or  regulations  of  the  department 
touching  the  inclosure  of  matter  which  may 
be  sent  at  less  than  letter  rates,  and  on  all 
matter  introduced  into  the  mails  not  other- 
wise provided  for,  excepting  manuscript  and 
corrected  proof  passing  between  authors  and 
publishers,  and  memorandums  of  the  expira- 
tion of  subscriptions,  receipts  and  bills  for 
subscription,  inclosed  with  or  printed  on  re- 
gular publications  by  the  publishers,  is  three 
cents  for  a  half-ounce  or  less  avoirdupois, 
and  three  cents  additional  for  each  additional 
half-ounce  or  fraction. 

The  postage  on  all  letters  not  transmitted 
through  the  mails  but  delivered  through  the 
post-office  or  by  its  carriers  is  two  cents  for 
a  half-ounce  or  less,  and  an  additional  rate  for 
each  additional  half-ounce  or  fraction  thereof. 

4«  The  postage  on  all  transient  mailable 
matter  of  the  second  class,  and  on  all  miscel- 
laneous mailable  matter  of  t^e  third  class,  ex- 
cept circulars  and  books,  is  two  cents  for  each 
four  ounces  or  fraction  thereof  contained  in 
any  one  package  to  one  address.  Double 
these  rates  are  to  be  charged  for  books.  Un- 
sealed circulars,  three  in  number,  pass  for 
two  cents,  and  a  proportionate  rate  for  a 
greater  number,  adding  one  rate  for  every 
wree  or  fraction  thereof 

The  postage  on  all  mailable  matter  of  the  se- 
cond class  is,  upon  newspapers  and  periodicals 
issued  weekly,  five  cents  a  quarter,  if  weighing 
four  ounces  or  less,  and  five  cents  for  each 
additional  four  ounces ;  and  an  additional  ^ve 
cents  for  each  issue  in  a  week.  If  issued  less 
freauently  than  once  a  week,  one  cent  for 
eaon  paper  or  periodical  weighing  four  ounces  I 


or  less,  and  an  additional  rate  for  each  addi- 
tional four  ounces  or  fraction. 

6*  Authority  to  frank  mail-matter  is  con- 
ferred on  the  president  of  the  United  States, 
by  himself  or  private  secretary ;  the  vice-pre- 
sident of  the  United  States ;  the  chiefs  of  the 
several  executive  departments ;  such  princi- 
pal officers,  being  heads  of  bureaus  or  chief 
clerks  of  each  executive  department,  to  be 
used  only  for  official  communications,  us  the 
postmaster-general  shall  by  regulation  de- 
signate; senators  iand  representatives  in 
congress,  including  delegates  from  the  ter- 
ritories, the  secretary  of  the  senate,  and 
clerk  of  the  house  of  representatives,  to 
cover  correspondence  to  and  from  them,  all 
matter  printed  b^  authority  of  congress, 
speeches,  proceedings,  and  debates  in  oon- 
g^ss,  and  all  printed  matter  sent  to  them, 
commencing  with  the  term  for  which  they 
are  elected,  and  expiring  on  the  first  Monday 
of  December  following  such  term ;  all  official 
communications  addressed  to  either  of  the 
executive  departments  by  an  officer  responsi- 
ble to  that  department,  bearing  on  the  out- 
side the  term  "  official''  and  the  signature  of 
the  officer;  postmasters,  for  their  official  com- 
munications to  other  postmasters;  petitions 
to  either  branch  of  congress. 

POBTAaE-STAMPS.  The  act  of  con- 
gress approved  March  3,  1847,  section  11, 
and  the  act  of  congress  of  March  3,  1841, 
sections  3,  4,  provide  that,  to  facilitate  the 
transportation  of  letters  in  the  mail,  the  postr 
master-general  be  authorized  to  prepare  post- 
age-stamps, which  when  attacnea  to  any 
letter  or  packet  shall  be  evidence  of  the  pay- 
ment of  tne  postage  chargeable  on  suth  letter. 
The  same  sections  declare  that  any  person 
who  shall  falsely  or  fraudulently  make,  utter, 
or  forge  any  postage-stamp,  with  the  intent 
to  defraud  the  postroffice  department,  shall 
be  deemed  guilty  of  felony,  and  be  punished 
by  a  fine  not  exceeding  five  hundred  dollars, 
or  by  imprisonment  not  exceeding  five  years, 
or  by  both  such  fine  and  imprisonment.  And 
if  any  person  shall  use  or  attempt  to  use,  in 
prepayment  of  postage,  any  postage-stamp 
which  shall  have  been  used  before  for  like 
purposes,  such  person  shall  be  subject  to  a 
penalty  of  fifty  oollars  for  every  such  offence ; 
to  be  recovered,  in  the  name  of  the  United 
States,  in  any  court  of  competent  jurisdiction. 
See,  also.  Act  of  Mar.  3,  1851,  9  U.  S.  Stat. 
at  Large,  589  ;  Act  of  Aug.  31, 1852, 10  U.  S. 
Stat,  at  Large,  141.  It  is  made  penal  to  sell 
stamps  or  stamped  envelopes  for  a  larger  sum 
than  that  indicated  on  the  stamp  or  than  is 
charged  by  the  department.  Act  of  Mar.  3, 
1855,  10  U.  S.  Stat,  at  Large,  642. 

POSTEA  (Lat.  afterwards).  In  Practice. 
The  indorsement,  on  the  nisi  prius  record 
purporting  to  be  the  return  of  tne  judge  be- 
lore  whom  a  cause  is  tried,  of  what  has  been 
done  in  respect  of  such  record. 

3*  It  states  the  day  of  trial,  before  what 
judge,  by  name,  the  cause  is  tried,  and  also 
who  is  or  was  an  associate  of  saoh  judge ;  it 
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also  states  the  apx)earaiice  of  the  parties  by 
their  respective  attorneys,  or  their  defaults, 
and  the  summoning  and  choice  of  the  jury, 
whether  thoee  who  were  originally  summoned, 
or  thoee  who  were  tales,  or  taken  from  the 
standers-by ;  it  then  states  the  finding  of  the 
juiy  upon  oath,  and,  according  to  the  de- 
scription of  the  action,  and  the  assessment 
of  tne  damages,  with  the  occasion  thereof, 
together  with  the  costs. 

S«  These  are  the  usual  matters  of  fact  con- 
tained in  the  po9tea;  but  it  varies  with  the  de- 
scription of  the  action.  See  Lee,  Diet.  Fosiea  ; 
2  Lilly,  Abr.  337 ;  16  Viner,  Abr.  465 ;  Bacon, 
Law  Tr.  127. 

When  the  trial  is  decisive,  and  neither 
the  law  nor  the  facts  can  afterwards  be 
controverted,  the  poetea  is  delivered  by  the 
proper  officer  to  the  attorney  of  the  successful 
party,  to  8ic;n  his  judgment ;  but  it  not  un- 
frequently  happens  that  after  a  verdict  has 
been  given  there  is  just  cause  to  question  its 
validity:  in  such  case  the  postea  remains  in 
the  custody  of  the  court.  Eunomus,  Dial.  2, 
i  33,  p.  116. 

P08TBRI0RB8  (Lat).  This  term  was 
used  by  the  Romans  to  denote  the  descendants 
in  a  direct  line  beyond  the  sixth  degree.  It 
is  still  used  in  making  genealogical  tables. 

P08TERI0RIT7'.  Being  or  coming 
after.  It  is  a  word  of  comparison,  the  correla- 
tive of  which  is  priority:  as,  when  a  man 
holds  lands  from  two  landlords,  he  holds  from 
his  ancient  landlord  by  priority,  and  from 
the  other  by  posteriority.    Coke,  2d  Inst.  392. 

These  terms,  priority  and  posteriority,  are 
also  used  in  cases  of  liens :  the  first  are  prior 
liens,  and  are  to  be  paid  in  the  first  place ; 
the  last  are  posterior  liens,  and  are  not  en- 
titled to  payment  until  the  former  have  been 
satisfied. 

POSTBRIT7.  All  the  descendants  of  a 
person  in  a  direct  line. 

POSTHUMOUS  CHILD.  One  born 
after  the  death  of  its  father;  or,  when  the 
Caesarean  operation  is  performed,  after  that 
of  the  mother. 

Posthumous  children  are  considered  as 
living  after  the  death  of  the  parent,  in  Dekt- 
ware.  Rev.  Code  (1852),  c.  85,  {  2;  IlliHois, 
2  Comp.  Stat  (1858)  1200;  Indiana,  1  Rev. 
Stat.  c.  52,  p.  248;  Kenittcky,  Rev.  Stat. 
(1852)  280;  Maryland,  1  Dorsey,  Laws,  747; 
MatsaehusetU,  Gen.  Stat.  c.  81,  {  12 ;  Minne- 
sota, Comp.  Stat.  (1858)  413;  New  Jersey, 
Nixon,  Dig.  (1855)  196;  New  York,  2  Rev. 
Stat.  160,  f  18 ;  North  Carolina,  Rev.  Code 
(^1854).  249;  8  Ired.  No.  C.  374;  Ohio,  Rev. 
Stat.  (1854)  c.  36,  {  19;  Pennsylvania,  Pur- 
don,  Dig.  (1857)  454;  Tennessee,  Code  (1858), 
p.  478. 1  2424 ;  Virginia,  Code  (1849),  p.  23 ; 
Wise(msin,  Rev.  Stat  (1858)  c.  92,  {  12. 
The  provision  is  limited  to  children  of  the 
intestate,  in  Alabama,  Code  (1852),  {  1577 ; 
Arkansas,  Dig.  Stat  (1858)  c.  56,  {  2 ;  Mis-- 
souri,  1  Rev.  Stat  (1855)  c.  54,  {2;  Texas, 
Oldham  t  W.  Dig.  (1858)  p.  99. 

The  issue  of  marriages  deemed  null  in 
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law,  or  dissolved  by  a  court,  are  nevertheless 
declared  legitimate  in  Arkansas,  Dig.  Stat. 
(1858)  c.  56,  i  5;  Calif omia.  Wood,  Dig. 
(1858)  424;  Missouri,  1  Rev.  Stat  (1855) 
c.  54,  J  11 5  Ohio,  Rev.  Stat.  (1854)  c.  36, 
{  16;  Virginia,  Code  (1849),  523.  See  2 
Washburn,  Real  Prop.  413,  439;  4  Kent, 
Comm.  412 ;  7  Ga.  535  ;  12  Miss.  99. 

When  a  father  makes  a  will  without  pro- 
viding for  a  posthumous  child,  the  will  is 
rnerally  considered  as  revoked  pro  tanto, 
Washburn,  Real  Prop.  699;  4  Kent, 
Comm.  412,  521,  n.,  525. 

POSTMAN.  A  senior  barrister  in  court 
of  exchequer,  who  has  precedence  in  motions : 
so  called  from  place  where  he  sits.  2  Shars- 
wood,  Blackst  Comm.  28;  Wharton,  Diet 
A  letter-carrier.    Webster,  Diet 

POSTMASTER.  An  o£Scer  who  keeps 
a  postroffice,  attending  to  the  receipt,  for- 
warding, and  delivery  of  letters  and  other 
matter  passing  through  the  mail. 

5I«  Postmasters  must  reside  within  the 
delivery  for  which  they  are  appointed.  For 
those  offices  where  the  salary  or  compensation 
is  less  than  a  thousand  dollars  a  year,  the 
postmaster-general  appoints ;  where  it  is 
more,  the  president  They  must  give  bond 
to  the  United  States  of  America,  see  19 
How.  73 ;  Gilp.  Dist.  Ct  54 ;  which  remains 
in  force,  for  suit  upon  violation  during  the 
term,  1  Woodb.  Sn  M.  C.  C.  150,  for  two 
years  after  the  expiration  of  the  term  of 
office.    7  How.  681. 

Every  postmaster  is  requited  to  keep  an 
office  in  the  place  for  which  he  may  be 
appointed ;  and  it  is  his  duty  to  receive  and 
forward  by  mail,  without  delay,  all  letters, 
papers,  and  nackets  as  directed,  to  receive 
the  mails,  ana  deliver,  at  all  reasonable  hours, 
all  letters,  papers,  and  packets  to  the  persons 
entitled  thereto. 

8*  Although  not  subject  to  all  the  respon- 
sibilities of  a  common  carrier,  yet  a  post- 
master is  liable  for  all  losses  and  injuries 
occasioned  by  his  own  default  in  office.  3 
Wils.  443 ;  Cowp.  754 ;  5  Burr.  2709 ;  1  Bell, 
Comm.  468 ;  2  Kent,  Comm.  474 ;  Story, 
Bailm.  {  463. 

Whether  a  postmaster  is  liable  for  the 
acts  of  his  clerks  or  servants  seems  not  to 
be  settled.  1  Bell,  Comm.  468.  In  Pennsyl- 
vania it  has  been  decided  that  he  is  not 
responsible  for  their  secret  delinquencies; 
though  perhaps  he  is  answerable  for  want 
of  attention  to  the  official  conduct  of  his 
subordinates.    8  Watts,  Penn.  453. 

POSTMASTS  R-QENER  AL.     The 

chief  officer  of  the  post-office  department  of 
the  executive  branch  of  the  government  of 
the  United  States. 

His  duties,  in  brief,  are,  among  othei 
things,  to  establish  post-offices  and  appoint 
postmasters,  see  Postmaster,  at  convenient 
places  upon  the  post-roads  established  by 
law ;  to  give  instructions  for  conducting  the 
business  of  the  department;  to  provide  for 
the  carriage  of  the  mails;  to  obtain  from 


P08TNATI 


8M 


POSTDLATIO 


the  postmasters  balances  dae»  with  aoooaats 
and  vouchers  of  expenses;  to  pay  the  ex- 
penses of  the  department,  see  15  Pet.  377 ; 
to  prosecute  offences,  and,  generally,  to 
superintend  the  business  of  the  department 
in  all  the  duties  assigned  to  it  He  is 
assisted  by  three  assistants  and  a  lar^e  corps 
of  clerks, — the  three  assistants  being  ap- 
pointed by  the  president.  He  must  makeftve 
several  reports  annually  to  congress,  re- 
lating chiefly  to  the  financial  management 
of  the  department,  with  estimates  of  the 
expenses  of  the  department  for  the  ensuing 
year.     He  is  a  member  of  the  cabinet. 

POSTNATI  (Lat.).  Those  born  after. 
Applied  to  American  and  British  subjects  born 
after  the  separation  of  England  and  the  United 
States ;  also  to  the  subjects  of  Scotland  born 
after  the  union  of  England  and  Scotland. 
Those  born  after  an  event,  as  opposed  to 
ajiienaii,  those  born  before.  2  Kent,  Comm. 
66-59;  2  Pick.  Mass.  394;  5  Day,  Conn. 
169*.     See  Antenati. 

P08TULATI0  (Lat.).  In  Roman 
Xaaw.  The  name  of  the  first  act  in  a  crimi- 
nal proceeding. 

9.  A  person  who  wished  to  accuse  another 
of  a  crime  appeared  before  the  prsetor  and 
requested  his  authority  for  that  purpose, 
designating  the  person  intended.  This  act 
WBS  called  po$itUatio.  The  postulant  (calvm- 
nium  jurahai)  made  oath  that  he  was  not 
influenced  by  a  spirit  of  calumny,  but  acted 
in  good  faith  with  a  view  to  the  public 
interest.  The  prsetor  received  this  declara- 
tion, at  first  made  verbally,  but  afterwards 
in  writing,  and  called  a  libel.  The  jMM^ic/a/io 
was  posted  up  in  the  forum,  to  give  public 
notice  of  the  names  of  the  accuser  and  the 
accused.  A  second  accuser  sometimes  ap- 
peared and  went  through  the  same  formalities. 

8.  Other  persons  were  allowed  to  appear 
and  join  the  postulant  or  principal  ac- 
cuser. These  were  said  postulare  tubscHp- 
iionem,  and  were  denominated  subscriptores, 
Gic.  in  CflDcil.  Divin.  15.  But  commonly 
such  persons  acted  concurrently  with  the 
postulant,  and  inscribed  their  names  at  the 
time  he  first  appeared.  Only  one  accuser, 
however,  was  allowed  to  aet ;  and  if  the  first 
inscribed  did  not  desist  in  favor  of  the 
second,  the  right  was  determined,  after 
discussion,  by  judges  appointed  for  the 
purpose.  Oic.  in  Verr.  i.  o.  The  prelimi- 
nary procecling  was  called  divinatio^  and 
is  wen  explained  in  the  oration  of  Cicero 
entitled  Divinatio«  See  Aulus  Gellius,  Att. 
Noct.  lib.  ii.  cap.  4. 

4*  The  accuser  having  been  determined 
in  this  manner,  he  appeared  before  the 
prsetor,  and  formally  cnar^ed  the  accused 
by  name,  specifying  the  crime.  This  was 
called  nommis  el  criminis  delaiio.  The 
magistrate  reduced  it  to  writing,  which  was 
called  inscription  and  the  accuser  and  his 
adjuncts,  if  any,  signed  it,  subscribebani. 
This  proceeding  corresponds  to  the  indict- 
ment of  the  common  law. 


5«  If  the  accused  appeared,  the  accusei 
formally  charged  him  with  the  crime.  If 
the  accusod  confessed  it,  or  stood  mute,  he 
was  adjudged  to  pay  the  penalty.-  If  he 
denied  it,  the  inscriptio  contained  his  answer, 
and  he  was  then  in  rcatu  (indicted,  as  we 
should  say),  and  was  called  reus,  and  a  day 
was  fixed,  ordinarily  after  an  interval  of  at 
least  ten  days,  according  to  ihe  nature  of  the 
case,  for  the  appearance  of  the  partiea.  In 
the  case  of  Verres,  Cicero  obtained  une 
hundred  and  ten  days  to  prepare  his  proofs; 
although  he  accomplishea  it  in  fifty  days, 
and  renounced,  as  ne  might  do,  the  advan- 
tage of  the  remainder  of  the  time  allowed  him. 

6*  At  the  day  appointed  for  the  trial,  the 
accuser  and  his  adjuncts  or  colleagues,  the 
accused,  and  the  judges,  were  summoned  by 
the  herald  of  the  praetor.  If  the  accuser  did 
not  appear,  the  case  was  erased  from  the 
roll,  u  the  accused  made  default,  he  was 
condemned.  If  both  parties  appeared,  a 
jury  was  drawn   by  tne  prsetor  or  judex 

fuasalionis.  The  jury  was  called  JHrati 
omines,  and  the  drawing  of  them  sortitio, 
and  they  were  taken  from  a  general  list 
made  out  for  the  year.  Either  party  had  a 
right  to  object  to  a  certain  extent  to  the 
persons  drawn  ;  and  then  there  was  a  second 
drawing,  called  subsoriUio,  to  complete  the 
number. 

Y.  In  some  tribunals  ^ucutiones  (the  jury) 
were  editi  (produced)  m  equal  number  by 
the  accuser  and  the  accused,  and  sometimes 
by  the  accuser  alone,  and  were  objected  to 
or  challenged  in  different  ways,  according  to 
the  nature  of  the  case.  The  number  of  the 
jury  also  Taried  according  to  the  tribunal 
Iqucestio) :  they  were  sworn  before  the  trial 
be^n.     Hence  they  were  called  jtirati. 

The  accusers,  and  often  the  subscriptores, 
were  heard,  and  afterwards  the  accused, 
either  by  himself  or  bv  his  advocates,  of 
whom  he  commonly  had  several.  The  wit- 
nesses, who  swore  by  Jupiter,  eave  their 
testimony  after  the  discussions  or  during  the 

? regress  of  the  pleadings  of  the  accuser, 
n  some  cases  it  was  necessary  to  plead  the 
cause  on  the  third  day  following  the  first 
hearing,  which  was  called  comperendiuatio. 

8«  After  the  pleadings  were  concluded,  the 
praetor  or  the  judex  queestionis  distributed 
tablets  to  the  jury,  upon  which  each  wrote, 
secretly,  either  the  letter  A  (ahsolto),  or  the 
letter  C  (condemno),  or  N.  L.  (non  liquet). 
These  tablets  were  deposited  in  an  urn.  The 
president  assorted  and  counted  the  tablets** 
If  the  majority  were  for  acquitting  the 
accused,  the  magistrate  declared  it  by  the 
words  fecisse  non  videiur,  and  by  the  words 
feeisse  videtur  if  the  majority  were  for  a 
conviction.  If  the  tablets  marked  N.  L. 
were  so  many  as  to  prevent  an  absolute 
majority  for  a  conviction  or  acquittal,  the 
cause  was  put  off  for  more  ample  information, 
ampliation  which  the  prsetor  declared  by  the 
word  amplies.  Such,  m  brief,  was  the  course 
of  proceedings  before  the  quastiones  perpetua. 
The  forma  observed  in  the  comitia  csn- 
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tvriaia  and  eomitia  iribuia  were  nearly  the 
same,  except  the  oomposition  of  the  tribunal 
and  the  mude  of  declaring  the  vote. 

POSTUItATIO  ACTIONIS  (Lat.).  In 
CiTil  ImKw,  Demand  of  an  action  (<ictio) 
from  the  prsitor,  which  some  explain  to  be 
a  demand  of  a  formula^  or  form  of  the  suit ; 
others,  a  demand  of  leave  to  bring  the  cause 
before  the  judge.  Taylor,  Civ.  Law,  80; 
Calvinus,  Lex.  Actio, 

POT-DB-VIN.     In  French  1m9lw.    A 

sum  of  money  frequently  paid,  at  the  mo- 
ment of  entering  into  a  contract,  beyond  the 
price  agreed  upon. 

It  differs  from  arrka  fn  this,  that  it  is  no  part 
of  the  price  of  the  thing  sold,  and  that  the  person 
who  has  received  it  cannot  by  retnming  double 
the  amoant,  or  the  other  party  by  losing  what  be 
has  paid,  resotnd  the  contract     18  TouUier,  n.  62. 

POTBNTATZL  One  who  has  a  great 
power  over  an  extended  country ;  a  sovereign. 

By  the  naturalisation  laws  of  the  United 
States,  an  alien  is  required,  before  he  can  be 
naturalized,  to  renounce  all  allegiance  and 
fidelity  to  any  foreign  prince,  potentate,  state, 
or  sovereign  whatever. 

POTE8TA8  (Lat).    Ixi  Ci^a  Law. 

Power ;  authority ;  domination ;  empire.  Im- 
perium,  or  the  jurisdiction  of  magistrates.  The 
power  of  the  father  over  his  children,  patrxa 
potestas.  The  authority  of  masters  over 
their  slaves,  which  makes  it  nearly  synony- 
mous with  dominium.  See  Inst.  1.  9.  l2; 
Dig.  2.1.13.1;  14.1;  14.4.1.4. 

POUND.  A  place,  enclosed  by  public 
authority,  for  the  temporary  detention  of 
stray  animals.  4  Pick.  Mass.  258;  5  id. 
514 :  9  id.  14. 

'Weights.  There  are  two  kinds  of  weights, 
namely,  the  trov  and  the  avoirdupois. 
The  pound  avoiraupois  is  greater  than  the 
troy  pound  in  the  proportion  of  seven 
thousand  to  five  thousand  seven  hundred 
and  sixty.  The  troy  pound  contains  twelve 
ounces,  that  of  avoirdupois  sixteen  ounces. 

Money.  The  sum  of  twen^  shillings. 
Previous  to  the  establishment  of  the  federal 
currency,  the  different  states  made  use  of 
the  pound  in  computing  money :  it  was  of 
different  value  in  the  several  states. 

Pound  sterling  is  a  denomination  of  money 
of  Great  Britain.  It  is  of  the  value  of  a 
Motereign  (q.  v.).  In  calculating  the  rates 
of  duties,  the  pound  sterling  shall  be  con- 
sidered and  taken  as  of  the  value  of  four 
dollars  and  eighty  cents.  Act  of  March  3, 
1833. 

The  pound  sterling;  of  Ireland  is  to  be 
computed,  in  calculating  said  duties,  at  four 
dollars  and  ten  cents.    Id. 

The  pound  of  the  British  provinces  of 
Nova  Scotia,  New  Brunswick,  Newfoundland, 
and  Canada  is  to  be  so  computed  at  four 
dollars.    Act  of  May  22,  18467 

POITND-BRBACH.  The  offence  of 
breaking  a  pound  in  order  to  take  out  the 
cattle  impounded.  3  Sharswood,  Blackst 
Comm.  146     The  writ  d€  parco  fradOt  or 


pound-breach,  lies  for  recovering  damages 
for  tliis  offence;  also  case.  Id.  It  is  also 
indictable. 

POtrNDAQB.      In   Praotioe.      The 

amount  allowed  to  the  sheriff*,  or  other  officer, 
for  commissions  on  the  money  made  by 
virtue  of  an  execution.  This  allowance  varies 
in  different  states  and  to  different  officers. 

POURPARLBR.      In    French    Law. 

The  conversations  and  negotiations  which 
have  taken  place  between  the  parties  in 
order  to  make  an  agreement.  These  form 
no  part  of  the  agreement  Pardessus,  Dt. 
Com.  142. 

POURStJIVANT.  A  follower;  a  pur- 
suer. In  the  ancient  English  law,  it  signified 
an  officer  who  attended  upon  the  king  in  his 
wars,  at  the  council-table,  exchequer,  in  his 
court,  etc.,  to  be  sent  as  a  messenger.  A 
poursuivant  was,  therefore,  a  messenger  of 
the  king. 

PO'WBR*  The  right,  ability,  or  faculty 
of  doing  something. 

Technically,  an  authority  by  which  one 
person  enables  another  to  do  some  act  for 
him.     2  Lilly,  Abr.  339. 

Derivative  Powers  are  those  which  are 
received  from  another.  This  division  in- 
cludes all  the  powers  technically  so  called. 
They  are  of  the  following  classes : 

Cfoupled  with  an  interest,  being  a  right  or 
authority  to  do  some  net,  together  with  an 
interest  in  the  subject  on  which  the  power  is 
to  be  exercised.  Marshall^  G.  J.,  8  Wheat.  203. 

A  power  of  this  elsM  snrviTei  the  person  ere- 
ating  it,  and,  in  cam  of  an  exoess  in  execution, 
renders  the  aot  valid  so  far  at  the  anthority  ex- 
tends, leaving  it  void  at  to  the  remainder  only.  It 
inolndet  powers  of  sale  oonfenred  on  a  mortgagee. 

Naked,  being  a  right  of  authority  discon* 
nected  from  any  interest  of  the  donee  in  the 
subject-matter.    3  Hill,  N.  Y.  365. 

IifHERENT  Powers.  Those  which  are  en- 
joyed by  the  possessors  of  natural  right, 
without  having  been  received  from  another. 
Such  are  the  powers  of  a  people  to  establish 
a  form  of  government,  of  a  father  to  control 
his  children.  Some  of  these  are  regulated 
and  restricted  in  their  exeroise  by  law,  but 
are  not  technically  considered  in  the  law  as 
powers. 

The  person  bestowing  a  power  is  called  the 
donor;  the  person  on  whom  it  is  bestowed  is 
called  the  aonte.  See  Contract;  Agent; 
AoENcr. 

Powers  nnder  the  Statute  of  Uses. 
An  authority  enabling  a  person,  through  the 
medium  of  the  Statute  of  Uses,  to  dispose  of 
an  interest  in  real  property,  vested  either  in 
himself  or  another  person. 

Methods  of  causing  a  use,  with  its  aooom- 
panying  estate,  to  spring  up  at  the  will  of  a 
given  person.  Williams,  Real  Prop.  245; 
2  Washburn,  Real  Prop.  300. 

The  right  to  designate  the  person  who  is  to 
take  a  use.  Coke,  Litt.  271  o,  Butler's  note, 
231,  {  3,  pi.  4. 

A  right  to  limit  a  use.    4  Kent,  Comm .  334. 
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An  authority  to  do  some  act  in  relation  to 
lands,  or  the  creation  of  estates  therein,  or 
of  charges  thereon,  which  the  owner  granting 
or  reserving  such  power  might  himself  law- 
fully perform.     N.  Y.  Rev.  Stat. 

They  are  distinguished  as — 

Appendant.  Those  which  the  donee  is 
authorized  to  exercise  out  of  the  estate  limited 
to  him,  and  which  depend  for  their  validity 
upon  the  estate  which  is  in  him.  2  Wash- 
bum,  Real  Prop.  304.  A  life-estate  limited 
to  a  man,  witn  a  power  to  erant  leases 
in  possession,  is  an  example.  Hardr.  416 ;  1 
Caines,  Oas.  N.  Y.  15 ;  Sugden,  Pow.  ed.  1856, 
107 ;  Burton,  Real  Prop.  {  179. 

0/  appointment.  Tnose  which  are  to  ore- 
ate  new  estates.  Distinguished  from  powers 
of  revocation. 

Collateral.  Those  in  which  the  donee  has 
no  estate  in  the  land.  2  Washburn,  Real 
Prop.  305. 

General.  Those  by  which  the  donee  is  at 
liberty  to  appoint  to  whom  he  pleases. 

In  gross.  Those  which  give  a  donee,  who 
has  an  estate  in  the  land,  authority  to  create 
such  estates  only  as  will  not  attach  on  the 
interest  limited  to  him  or  take  effect  out  of 
his  own  interest  2  Cow.  N.  Y.  236 ;  Tudor, 
Lead.  Gas.  293 ;  Watkins,  Conv.  260. 

Of  revocation.  Those  which  are  to  divest 
or  abridge  an  existing  estate.  Distinguished 
from  those  of  appointment ;  but  the  distinc- 
tion is  of  doubtful  exactness,  as  everv  new 
appointment  must  divest  or  revoke  a  former 
use.     Sanders,  Uses,  154. 

As  to  the  effeet  of  th«  insertion  of  a  power  of 
revooation,  either  single  or  in  oonnection  with  one 
of  appointment,  see  Styles,  389 ;  2  Washburn,  Real 
Prop.  307. 

Special.  Those  in  which  the  donee  is  re- 
stricted to  an  appointment  to  or  among  par- 
ticular objects  only.  2  Washburn,  Real 
Prop.  307. 

The  person  who  receives  the  estate  by  ap- 
pointment is  called  the  appointee ;  the  donee 
of  the  power  is  sometimes  called  the  appointor. 

d*  The  creation  of  a  power  may  be  oy  deed 
or  willj  2  Washburn,  Real  Prop.  314;  by 
grant  to  a  grantee,  or  reservation  to  the 
grantor,  4  Kent,  Comm.  319  ;  and  the  reser- 
vation need  not  be  in  the  same  instrument, 
if  made  at  the  same  time,  1  Sugden,  Pow. 
ed.  1856,  158;  by  any  form  of  vHjrds  indi- 
cating an  intention.  2  Washburn,  Real 
Prop.  315.  The  donbt  whether  a  power  is 
created  or  an  estate  conveyed  can,  in  general, 
exist  only  in  cases  of  wills,  2  Washburn, 
Real  Prop.  316,  and  in  any  case  is  deter- 
mined by  the  intention  of  the  grantor  or 
devisor,  as  expressed  in  or  to  be  gathered 
frote  the  whole  will  or  deed,  10  Pet.  532 ; 
8  How.  10;  3  Cow.  N.  Y.  651 ;  7  id.  187 ;  6 
Johns.  N.  Y.  73 ;  6  Watts,  Penn.  87 ;  4  Bibb, 
Ky.  307.  It  must  be  limited  to  be  executed, 
and  must  be  executed  within  the  period  iixed 
by  the  rules  against  perpetuities.  2  Yes. 
I^n.  Gh.  61,  8.  c. ;  1  Ed.  404,  s.  c. ;  5  Brown, 
Pari.  Gas.  592 ;  2  Yes.  Ch.  368 ;  13  Sim.  Ch. 
g93 ;  Lewis,  Perpet  483-485. 


The  interest  of  the  donee  is  not  an  estate, 
Watkins,  Conv.  271 ;  2  Preston,  Abstr.  275  ; 
N.  Y.  Rev.  Stat.  art.  2,  {  68 ;  but  is  sufficient 
to  enable  the  donee  to  act,  if  the  intention  of 
the  dunor  be  clear,  without  words  of  inherit- 
ance, 3  Yes.  Ch.467;  1  Mod.  190;  1  P.Will. 
Ch.  171 ;  7  Johns.  Ch.  N.  Y.  34;  see  Coke, 
Litt.  271  6,  Butler's  note,  231 ;  and  may  co* 
exist  with  the  absolute  fee  in  the  donee.  10 
Yes.  Ch.  255-257 ;  4  Greenleaf,  Cruise,  Dig. 
241,  n.  A  power  to  sell  does  not  include  a 
power  to  mortgage,  3  Ilill,  N.  Y.  361 ;  and 
sale  generallv  means  a  cash  sale.  4  Kent, 
Comm.  331 ;  3  Hill.  N.  Y.  373. 

As  to  exercising  the  power :  if  it  be  simply 
one  in  which  no  person  is  interested  but  the 
donee,  it  is  a  matter  of  election  on  his  part 
whether  to  exercise  it  or  not,  1  Sugden, 
Pow.  ed.  1856,  158  ;  see  2  a,  beyond ;  but 
if  coupled  with  a  trust  in  which  other  per- 
sons are  interested,  equity  will  oonipel  an 
execution.  Story,  £q,  Jur.  {  1062 ;  2  Mas. 
C.  C.  244,  251. 

8*  The  execution  must  be  in  the  manner 
prescribed,  by  the  proper  person,  see  Ap- 
pointment, and  cannot  be  by  an  assignee,  2 
Washburn,  Real  Prop.  321,  unless  author- 
ized by  the  limitation,  4  Cruise,  Dig.  211,  or 
unless  an  interest  be  coupled  with  the  power, 
2  Cow.  N.  Y.  236 ;  8  Wheat  203  ;  nor  by  a 
successor,  as  on  the  death  of  an  executor.  12 
Mete.  Mass.  220.  See  1  Bail.  £q.  So.  C.  392; 
6  Rand.  Ya.  593.  As  to  whether  a  sale  by 
a  donee  who  has  also  an  estate  in  the  land 
is  held  to  be  an  execution  of  the  power,  see 

2  Washburn,  Real  Prop.  325 ;  Tudor,  Lead. 
Gas.  306 ;  1  Atk.  440 ;  5  Barnew.  &  C.  720 ;  6 
Coke,  18;  8  Watts,  Penn.  203 ;  16  Penn.  St.  25. 

Where  an  exact  execution  is  impossible 
under  authority  of  cqurt,  it  may  be  executed 
as  near  as  may  be  {q/'pris)  to  carrying  out 
the  donor's  intention.  2  Term,  241 ;  4  Yes. 
Ch.  681 ;  5  Sim.  Ch.  632;  3  Wash.  C.  C.  12. 

It  must  be  made  at  a  proper  time,  and, 
where  several  powers  are  given  over  different 
parts  of  the  same  estate,  in  proper  succes- 
sion.    1  Coke,  174 ;  1  W.  Blackst.  281. 

Equity  will  compel  the  donee  to  execute  a 
power  where  it  is  coupled  with  a  trust  in 
which  other  persons  are  interested.  Story, 
Eq.  Jur.  {  1062,  and  to  correct  a  formal  de- 
fect in  the  manner  of  execution.  Ambl. 
687 ;  2  P.  Will.  489,  622 ;  2  Mas.  C.  C.  251 ; 

3  Edw.  Ch.  N.  Y.  175. 

4*    The  suspension  or  destruction  of   a 

Eower  may  sometimes  happen  by  a  release 
y  the  donee,  by  an  alienation  of  his  estate, 
by  his  death,  and  by  other  circumstances. 

An  appendant  power  may  be  suspended 
by  a  conveyance  of  his  interest  by  the  donee, 

4  Cruise,  Dig.  221 ;  Dougl.  477 ;  Croke  Car. 
472 ;  4  Bingh.  N.  c.  734 ;  2  Cow.  N.  Y.  237 ; 
and  may  be  extinguished  by  such  oonveyanoe, 
2  Barnew.  &  Aid.  93 ;  10  Yes.  Ch.  246,  or  bv  a 
release.  1  Russ.  &  M.  431,  436,  n. ;  1  Coke, 
102  6;  2  Washburn,  Real  Prop.  308. 

A  poicer  in  gross  may  be  released  to  one 
having  the  freehold  in  possession,  reversion, 
or  remainder,  and  not  by  any  other  act  of 
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the  donee.  Tudor,  Lead.  Gas.  294 ;  Barton, 
Real  Prop.  {  176;  Chance.  Pow.  I  3172; 
Hardr.  416;  1  P.  Will.  Ch.  777. 

A  eoUaUral  power  cannot  be  suspended  or 
destroyed  by  act  of  the  donee.  F.  Moore, 
605 ;  5  Mod.  457.  And  see  1  Russ.  &  M.  Ch. 
431;  13  Mete.  Mass.  220. 

Impossibility  of  immediate  vesting  in  in- 
terest or  possession  does  not  suspend  or  ex- 
tinguish a  power.    2  Bingh.  144. 

Consult  Barton,  Labor,  Flintoff,  Wash- 
burn, Williams,  Real  Property;  Chance, 
Su^en,  Powers;  Fearne,  Contingent  Re- 
mainders ;  Tudor,  Leading  Cases ;  Cruise, 
Digest,  Greenleaf's  ed.;  Gilbert,  Sugden's 
ed. ;  Sanders,  Uses;  Kent,  Commentaries; 
Watklns,  Conveyancing. 

PO'WBR  OF  ATTORNEY.  An  instru- 
ment authorising  a  person  to  act  as  the  agent 
or  attorney  of  the  person  granting  it. 

A  general  power  authorises  the  agent  to 
act  generally  in  behalf  of  the  principal. 

A  special  power  is  one  limitea  to  particular 
acts. 

It  may  be  parol  or  under  seal.  1  Parsons, 
Contr.  £14.  The  attorney  cannot,  in  general, 
execute  a  sealed  instrument  so  as  to  bind  his 

?rincipal,  unless  the  power  be  under  seal.  7 
erm,  259  ;  2  Bos.  k  P.  338  ;  5  Barnew.  t  C. 
355  ;  2  Me.  358.  See  7  Mees.  k  W.  Exch. 
322, 331 ;  7  Cranch,  299;  4  Wash.  C.  C.  471; 
19  Johns.  N.  Y.  60 ;  2  Pick.  Mass.  345. 

Powers  of  attorney  are  strictly  construed. 
6  Cush.  Mass.  117  ;  5  Wheat.  326;  3  Mees. 
k  W.  Exch.  402 ;  8  id.  806 ;  5  Bingh.  442. 
General  terms  used  with  reference  to  a  par- 
ticular subj(Kst-matter  are  presumed  to  be 
used  in  subordination  to  that  matter.  1 
Taunt  349;  7  Barnew.  k  C.  278 ;  1  Younge 
k  C.  Exch.  394 ;  7  Mees.  k  W.  Exch.  595 ; 
5  Den.  N.  Y.  49 ;  7  Gray,  Mass.  287.  See,  as 
to  a  power  to  collect  a  debt,  1  Blackf.  Ind. 
252 ;  to  settle  a  claim,  5  Mees.  k  W.  Exch. 
645;  8  Blackf.  Ind.  291 ;  to  make  an  adjustr 
ment  of  all  claims,  8  Wend.  N.  Y.  494;  7 
Watts,  Penn.  716 ;  14  Cal.  399;  7  Ala.  n.  s. 
800 ;  to  accept  bills,  7  Barnew.  k  C.  278. 

PRACTICE.  The  form,  manner,  and 
order  of  conducting  and  carrying  on  suits  or 
prosecutions  in  the  courts  through  their  vari- 
ous stages,  according  to  the  principles  of  law 
and  the  rules  laid  down  by  the  reppective 
courts.  In  a  popular  sense,  the  business 
which  an  attorney  or  counsellor  does :  as,  A 
B  has  a  good  practice. 

d«  The  books  on  practice  are  very  nume- 
rous :  among  the  most  nopniar  are  those  of 
Tidd,  Chitty,  Archbold,  seUon,  Graham,  Dun- 
lap,  Caines,  Troubat  k  Haly,  Blake,  Impey, 
Daniell,  Benedict,  Colby,  Curtis,  Hall,  Law. 

A  settled,  uniform,-  and  long-continued 
practice,  without  objection,  is  evidence  of 
what  the  law  is ;  and  such  practice  is  based 
on  principles  which  are  founded  in  justice 
and  convenience.  2  Russ.  19,  570;  2  Jac. 
232 ;  5  Term,  380 ;  I  Younge  k  J.  Exch.  167, 
168;  2  Crompt.  k  M.  Exch.  55;  Ram, 
Judgm.  c.  7. 


8*  With  respect  to  criminal  practice,  it  was 
forcibly  remarked  by  a  learned  judge,  in  a 
recent  case,  that  even  where  thecourse  of  prac- 
tice in  criminal  law  has  been  unfavorable  ta 
parties  accused,  and  entirely  contrary  to  the 
most  obvious  principles  of  justice  and  hu- 
manitv,  as  well  as  those  of  law,  it  has  been 
held  tLat  such  practice  constituted  the  law, 
and  could  not  be  altered  without  the  authority 
of  parliament  Per  MauU,  J.,  8  Scott,  n.  c. 
599,  600. 

PRACTICE  COURT.  In  English  Law. 

A  court  attached  to  the  court  of  king's  bench, 
which  hears  and  determines  common  matters 
of  business  and  ordinary  motions  for  writs 
of  mandamus,  prohibition,  etc. 

It  was  formerlv  called  the  bail  court.  It 
is  held  by  one  of  the  puisne  justices  of  the 
king's  bench. 

PRACTICES.  A  succession  of  acts  of  a 
similar  kind  or  in  a  like  employment.  Webst. 

PRiBCEPTORBS  (Lat.).  Heretofore 
masters  in  chancery  were  so  called,  as  having 
the  direction  of  making  out  remedial  writs. 
Fleta,  76 ;  2  Reeve,  Hist.  Ene.  Law,  251.  A 
species  of  benefice,  so  called  Trom  being  pos- 
sessed by  the  principal  templars  (prcecepioreM 
iefnpli)t  whom  the  cnief  master  by  his  author- 
ity created.     2  Mon.  Ang.  543. 

PRJBCIPB,  PRECIPE  (Lat).  A  slip  of 
paper  upon  which  the  particulars  of  a  writ  are 
written.  It  is  lodged  in  the  office  out  of  which 
the  required  writ  is  to  issue.  Wharton,  Diet. 
2d  Lund.  ed. 

PRECIPE  QUOD  RBDDAT  (Lat.). 
Command  him  to  return.  An  original  writ,  of 
which  prcBcipe  is  the  first  word,  commanding 
the  person  to  whom  it  is  directed  to  do  a 
thine  or  to  show  cause  why  he  has  not  done 
it.  3  Sharswood,  Blackst.  Comm.  274;  Old 
Nat.  Brev.  13.  It  is  as  well  applied  to  a 
writ  of  right  as  to  other  writs  or  entry  and 
possession. 

PR2IDA  BELLICA  (Lat.).  Booty. 
Property  seized  in  war. 

PiUBDIA(Lat.).  InCivULaw.  Lands. 

Prcsdia  urbana^  those  lands  which  have 
buildings  upon  them  and  are  in  the  citv. 

Prcsdia  rtutica,  those  lands  which  are 
without  buildings  or  in  the  country.  Voc. 
Jur.  Utr. 

It  indicates  a  more  extensive  domain  than 
fundus,    Calvinus,  Lex. 

PRiBDIAL.  That  which  arises  imme- 
diately from  the  ground:  as,  grain  of  all 
sorts,  hay,  wood,  fruits,  herbs,  and  the  like. 

PR^IDIUM  DOMINAN8  (Lat.  the 
ruling  estate).  In  Civil  La^ir.  The  name 
given  to  an  estate  to  which  a  servitude  is 
due:  it  is  called  the  ruling  estate. 

PRiBDIUM  RUSTICtJM  (Lat.  a  coun- 
try estate).  In  CivU  Law.  By  this  is  un- 
derstood all  heritages  which  are  not  destined 
for  the  use  of  man's  habitation:  such,  for 
ezampl<),  as  lands,  meadows,  orchards>^ar- 
dens,  woods,  even  though  they  should  be 
within  the  boundaries  of  a  city. 
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FRJEIDIUM  8BRVIBN8  (Lat).  In 
CMl  Law.  The  name  of  an  estate  which 
Buffers  or  yields  a  service  to  another  estate. 

PRJBDIUM  URBANUM  (Lat.^.  In 
CiTil  I*a^ir.  By  this  term  is  uuderstooa  build- 
ings and  edifices  intended  fur  the  habitation 
and  use  of  man,  whether  they  be  built  in  cities 
or  whether  they  be  constructed  in  the  coun- 
try.      ^ 

PR2IFECTI7BViaiUnM(Lat.).  In 
Roman  Law.  The  chief  officer  of  the  night- 
watch.  His  jurisdiction  extended  to  certain 
affences  affecting  the  public  peace,  and  even 
'  to  larcenies.  But  he  could  inflict  only  slight 
punishments. 

PR2MX7NIRB  (Lat.).  In  order  to  pre- 
vent the  pope  from  assuming  the  supremacy  in 
granting  ecclesiastical  liyings,  a  number  of 
statutes  were  made  in  England,  during  the 
reigns  of  Edward  I.  and  his  successors,  punish- 
ing certain  acts  of  submission  to  the  papal  au- 
thority therein  mentioned.  In  the  writ  for  the 
execution  of  these  statutes,  the  words  prcemu- 
nirefaeiatf  being  used  to  command  a  citation 
of  the  party,  j^ave  not  only  to  the  writ,  but 
to  the  offence  itself  of  maintaining  the  papal 

fower,  the  name  of  pramunire.    Coke,  Litt. 
29 ;  Jacob,  Law  Diet. 

PRJ3Bt7MPTIO  JT7RIB  (Lat.).  In  Ro- 
man Law.  A  deduction  from  tiie  existence  of 
one  fact  as  to  the  existence  of  another  which 
admits  of  proof  to  the  contrary.  A  rebut- 
table presumption.  An  intendment  of  law 
which  holds  good  until  it  is  weakened  by 
proof  or  a  stronger  presumption.  Best, 
Fresump.  29. 

PRiBBtlBCPTIO  JURIS  ET  DB  JU- 

RB  (Lat.).  In  Roman  Law.  A  deduction 
drawn,  by  reason  of  some  rule  of  law,  from  the 
existence  of  one  fact  as  to  the  existence  of  an- 
other, so  conclusively  that  no  proof  can  be 
admitted  to  the  contrary.  A  conclusive  pre- 
sumption. 

PRiBTOR.  In  Roman  La^ir.  A  muni- 
cipal officer  of  Rome,  so  called  because  (pra- 
iref  poptUo)  he  went  before  or  took  precedence 
of  the  people. 

ft.  The  oonsnls  were  at  first  called  prmtor*.  LIt. 
Hiflt  iii.  66.  He  was  a  sort  of  minister  of  justice, 
invested  with  oertain  legislatiTe  powers,  especially 
in  regard  to  the  forms  or  formalities  of  legal  pro- 
oeedings.  Ordinarily,  he  did  not  decide  causes  as 
a  judge,  but  prepared  the  grounds  of  decision  for 
the  judge,  and  sent  to  him  the  questions  to  be  de- 
cided between  the  parties.  The  jndge  was  alwHys 
chosen  by  the  parties,  either  directly,  or  by  reject- 
ing, under  certain  rales  and  limitations,  the  persons 
proposed  to  them  by  the  prmtor.  Hence  the  saying 
of  Cicero  {prtt  CluentU,  43)  that  no  one  could  be 
judged  except  by  a  judge  of  his  own  choice.  There 
were  sereraf  kinds  of  officers  called  praetors.'  See 
Vioat,  Voc. 

3.  Before  entering  on  his  functions,  he  published 
an  edict  announcing  the  system  adopted  by  him 
for  the  application  and  interpretation  of  the  laws 
during  his  magistracy.  His  authority  extended 
orer  idl  jurisdictions,  end  was  summarily  expressed 
by  the  words  do,  dieo,  addieo,  i.9.do  1  give  the  ac- 
tion, dico  I  declare  the  law,  I  promulgate  the  edict, 
jtddiio  I  inrest  the  jndge  with  the  right  of  judging. 


There  were  certain  cases  which  he  was  bound  to 
decide  himself,  assisted  by  a  council  chosen  by 
himself, — perhaps  the  decemvin.  But  the  greater 
part  of  causes  brought  before  him  bo  sent 
either  to  a  judge,  an  arbitrator,  or  to  recuperators 
{reevp€ra$orc0)f  or  to  the  centumvirs,  as  before 
stated.  Under  the  empire,  the  powers  of  the 
prsBtor  passed  by  degrees  to  the  prefeot  of  the 
prtdorium  or  the  prefeot  of  the  city  :  so  that  this 
magistrate,  who  at  first  ranked  with  the  consuls, 
at  last  dwindled  into  a  director  or  manager  of  the 
public  spectacles  or  games. 

Till  lately,  there  were  officers  in  certain  cities  of 
Germany  denominated  prsstors.  See  1  Kent,  Comm. 
638. 

PRAQMATIC  SANCTION.  In 
French  Law.  An  expression  used  to  de- 
signate those  ordinances  which  concern  the 
most  important  object  of  the  civil  or  ecclesi- 
astical administration.  Merlin,  Rupert;  1 
Fournel,  Hist,  dee  AvocaU,  24,  38,  39. 

In  CiTil  lA^ir.  The  answer  given  by  the 
emperors  on  q^uestions  of  law,  when  consulted 
by  a  Gorporation  or  the  citisena  of  a  province 
or  of  a  municipality,  was  called  a  pragmatic 
sancti(m.  Lemons  El.  du  Dr.  Civ.  Rom.  {  53. 
This  differed  from  a  rescript. 

PRATBR.    In  Equity  Praotloe.     The 

request  in  a  bill  that  the  court  will  grant  the 
aid  which  the  petitioner  desires.  That  part 
of  the  bill  which  asks  for  relief.  The 
word  denotes,  strictly,  the  request,  but  is 
very  commonly  applied  to  that  part  of  the 
bill  which  contains  the  request. 

3*  Of  Process.  That  part  of  the  bill  which 
asks  that  the  defendant  may  be  compelled  to 
nppear  and  answer  the  bill,  and  abide  the 
determination  of  the  court  upon  the  subject. 

It  must  contain  the  names  of  all  the 
parties,  1  P.Will.  593;  2  Dick.  Ch.  707; 
2  Johns.  Ch.  N.  Y.  245 ;  Cooper,  Eq.  Plead, 
16,  although  they  are  out  of  tne  jurisdiction, 

1  Beav.  Holls,  106;  Smith,  Chanc.  Pract 
45;  Mitford,  Eq.  Plead.  Jeremy  ed.  164. 
The  ordinary  process  asked  for  is  a  writ  of 
subpoena,  Story,  Eq.  Plead.  {  44 ;  and  in  case 
a  distringas  against  a  corporation.  Cooper, 
Eq.  Plead.  16,  or  an  injunction,  2  Sim.  a  Sw 
Ch.  219;  1  Sim.  Ch.  50,  is  sought  for,  it 
should  be  included  in  the  prayer. 

ft.  For  RcLiiP,  is  general,  which  asks  for 
such  relief  as  the  court  luay  grant;  or 
$pecial,  which  statee  the  particular  form  of 
relief  desired.  A  special  prayer  is  generally 
inserted,  followed  by  a  general  prayer.  4 
Madd.  Ch.  408 ;  5  Ves.  Ch.  495 ;  13  id.  119; 

2  Pet  595 ;  16  id.  195 ;  23  Vt.  247 ;  6  GiU, 
Md.  105 ;  25  Mo.  153 ;  10  Rich.  Eq.  53 ;  7 
Ind.  661 ;  15  Ark.  555.  Unless  the  general 
prayer  is  added,  if  the  defendant  fails  in  his 
special  prayer  he  will  not  be  entitled  to  any 
relief,  2  Atk.  Ch.  2 ;  1  Yes.  Ch.  426 ;  12  id. 
62;  3  Wooddeson,  Lect.  55;  2  R.  I.  119; 
4  id.  173;  15  Ala.  9,  except  in  case  of 
charities  and  bills  in  behalf  of  infants.  1 
Atk.  Ch.  6, 355 ;  1  Yes.  Ch.  418 ;  18  id.  325 ; 
1  Russ.  Ch.  235 :  2  Pai^,  Ch.  N.  Y.  306. 

4*  A  general  prayer  is  sufficient  for  most 

Eurposes ;  and  the  special  relief  desired  may 
e  prayed  for  at  the  bar,  4  Madd.  Ch.  408 ; 
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2  Atk.  Ob.  3, 141 ;  1  Edw.  Ch.  26;  Story,  £q. 
Plead,  j  41 ;  31  N.  H.  193 ;  2  Paiue,  G.  G. 
]  1 ;  3  Md.  Gh.  Deo.  140,  466 ;  9  How.  390 ; 

9  Mo.  201 ;  9  Gill  A  J.  Md.  80 ;  see  13  Penn. 
St  67 ;  but  wbere  a  special  order  and  pro- 
yinunal  process  are  required,  founded  on 
peculiar  circumstances,  a  special  prajer 
tberefor  is  generally  inserted.  6  Madd. 
Oh.  218 ;  Uinde,  Ghanc  Pract  17 ;  3  Ind. 
419. 

ft.  Such  relief,  and  such  only,  will  be 
g;ranted,  either  under  a  special  prayer, 
whether  at  bar,  3  Swanst  Ch.  208 ;  2  Ves. 
Ch.  299 ;  3  id.  416 ;  4  Paige,  Gh.  N.  Y.  229 ; 
25  Me.  153 ;  30  Ala.  n.  s,  416 ;  32  id.  508, 
or  in  the  bill,  16  Tex.  399;  18  Ga,  492;  21 
Penn.  St.  131,  or  under  a  general  prayer,  as 
the  case  aa  stated  will  justify,  7  Ired.  Eq. 
No.  0.  80 ;  4  Sneed,  Tenn.  623  ;  18  111.  142 ; 
6  Wise.  117,  424;  24  Mo.  31 ;  7  Ala.  n.  s. 
193:  16  id.  793;  13  Ark.  183;  3  Barb.  Gh. 
N.  Y.  613 ;  3  Gratt  Va.  518 ;  9  How.  390 ; 
and  a  bill  framed  apparently  for  one  pur- 
pose will  not  be  allowed  to  accomplish 
another,  to  the  injury  of  the  defendant.  16 
Tex.  399 ;  21  Penn.  iSt.  131 ;  6  Wend.  N.  Y. 
63.    See  13  Grati.  Va.  653. 

6*  And,  generally,  the  decree  must  conform 
to  the  allegations  and  proof.    7  Wheat.  522; 

10  id.  181 ;  19  Johns.  N.  Y.  496 ;  2  Harr. 
Ch.  Mich.  401;  1  Harr.  &  G.  Md.  11;  12 
Leigh,  Va.  69;  1  Ired.  Eq.  No.  G.  83;  5 
Ala.  243;  8  id.  211;  14  id.  470;  6  Ala. 
N.  8.  518;  4  Bibb,  Ky.  376;  5  Day,  Conn. 
223 ;  13  Conn.  146.  But  a  special  prayer 
may  be  disregarded,  as  the  allegations  war^ 
tsxii  under  the  eeneral  prayer,  15  Ark.  555 ; 
4  Tex.  20;  2  Gal.  269;  22  Ala.  n.  s.  646; 

8  Uumphr.  Tenn.  230 ;  1  Blackf.  Ind.  305, 
that  the  relief  granted  must  be  consistent 
with  the  special  prayer.  27  Ala.  507 ;  21 
Penn.  St.  131;  1  Jones,  Eq.  No.  G.  100;  2 
Ga.  413 ;   14  t^.  52 ;  1  Edw.  Gh.  N.  Y.  654 ; 

9  Gill  &  J.  Md.  80 ;  4  Des.  Eq.  So.  G.  530 ; 
9  Yerg.  Tenn.  301 ;  1  Johns.  Gh.  N.  Y.  Ill ; 
15  Ala.  9. 


An  introduction  prefixed 
to  a  statute,  reciting  the  intention  of  the 
legislature  in  framing  it,  or  the  evils  which 
led  to  its  enactment. 

A  preamble  is  said  to  be  the  key  of  a  statate,  to 
open  the  mindi  of  the  makers  as  to  the  mischiefs 
which  are  to  be  remedied  and  the  objects  which 
are  to  be  acoocoplished  by  the  provisions  of  the 
sUtate.  Coke,  4th  InsL  330;  6  Pet.  301.  In 
modern  legislative  practice,  preambles  are  much 
less  used  than  formerly,  and  in  some  of  the  United 
States  are  rare!y,  if  ever,  now  Inserted  in  statutes. 
In  the  interpretation  of  a  statute,  though  resort 
may  be  had  to  the  preamble,  it  eannot  limit  or 
control  the  express  provisions  of  the  statute. 
Dwarris,  Stat  504-508.  Kor  can  it  by  implication 
enlarge  what  is  expressly  fixed.  1  Story,  Const 
b.  3,  0.  6;  3  M'Cord,  So.  C.  298;  15  Johns.  N.  Y. 
89;  Bnsb.  No.  C.  131;  Dav.  Dist.  Ct  38. 

A  recital  inserted  in  a  contract  for  the 
purpose  of  declaring  the  intention  of  the 
parties.  ' 

How  far  a  preamble  is  evidence  of  the 
(acts  it  recites,  see  4  Maule  &  S.  532;  1 


Pbillipps,  £y.  239 ;  2  Russell,  Crimes,  72a 
And  see,  generally,  Er^kine,  Inst.  1.  1.  18; 
TouUier,  1.  3.  n.  318 ;  2  Belt,  Suppl.  Ves.  Ch. 
239 ;  4  La.  55 ;  Barrington,  Stat.  353,  370. 

PREBEND.  In  Ecclesiaatlcal  Law. 
The  stipend  granted  to  an  ecclesiastic,  in 
consideration  of  officiating  in  the  church. 
It  is  in  this  distinguished  from  a  canonicate, 
which  is  a  mere  title  and  may  exist  without 
stipend.  The  prebend  may  be  a  simple 
stipend,  or  a  stipend  with  a  dignity  attached 
to  it,  in  which  case  it  has  some  jurisdiction 
belonging  to  it.  2  Burn,  Keel.  Law,  88; 
Strange,  1082;  1  Term,  401;  2  id.  630; 
1  Wils.  206;  Dy.  273  a;  7  Barnew.  &  C. 
113 ;  8  Bingh.  490 ;  5  Taunt.  2. 

PRECARIOUS  RIQHT.  The  right 
which  the  owner  of  a  thing  transfers  to 
another,  to  enjoy  the  same  until  it  shall 
please  the  owner  to  revoke  it. 

If  there  is  a  time  fixed  during  which  the 
right  mav  be  used,  it  is  then  vested  for  thai 
time,  and  cannot  be  revoked  until  afler  its 
expiration.     Wolff,  Inst  {  333. 

PRECARinM(Lat.).  The  name  of  a  oon- 
tract  among  civilians,  by  which  the  owner  of  a 
thing,  at  the  request  of  another  person,  gives 
him  a  thing  to  use  as  long  as  the  owner  shall 

5 lease.    Pothier,  n.  87.    See  Yelv.  172 ;  Croke 
ac.  236 ;  9  Cow.  N.  Y.  687 ;    RoUe,  128 ; 
Bacon,  Abr.  Bailment  (C) ;  Krskine,  Inst  3. 
1.  9 ;  Wolff,  Ins.  Nat.  {  333. 
A  tenancy  at  will  is  a  right  of  this  kind. 

PRECATOR7  WORDS.  Expressions 
in  a  will  praying  or  requesting  that  a  thing 
shall  be  done. 

9«  Although  recommendatory  words  used 
by  a  testator,  of  themselves,  seem  to  leave 
the  devisee  to  act  as  he  may  deem  proper, 
giving  him  a  discretion,  as  when  a  testator 
gives  an  estate  to  a  devisee,  and  adds  that  he 
hopes,  recommends,  has  a  confidence,  wish, 
or  desire,  that  the  devisee  shall  do  certain 
things  for  the  benefit  of  another  person,  yet 
courts  of  equity  have  construed  such  pre- 
catory expressions  as  creating  a  trust.  8 
Yes.  Ch.  380;  18  id,  41;  Bacon,  Abr.  Lega^ 
cies  (B). 

8*  But  this  construction  will  not  prevail 
when  either  the  objects  to  be  benefited  are 
imperfectly  described,  or  the  amount  of 
property  to  which  the  trust  should  attach  is 
not  sufficiently  defined.  1  Brown,  Ch.  142 ; 
1  Sim.  Ch.  542,  556.  See  2  Story,  Eq.  Jur. 
{  1070 ;  Lewin,  Trusts,  77 ;  4  Bouvier,  Inst 
n.  3953. 

PRECEDENCE.  The  right  of  being 
first  placed  in  a  certain  order, — the  first  rank 
being  supposed  the  most  honorable. 

In  this  country  no  precedence  is  given  bj 
law  to  men. 

Nations,  in  their  intercourse  with  each 
other,  do  not  admit  any  precedence :  hence, 
in  their  treaties,  in  one  copy  one  is  named 
first,  and  the  other  in  the  other.  In  some 
eases  of  officers  when  one  must  of  necessity 
act  as  the  chief,  the  oldest  in  commission 
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will  have  precedence:  as,  when  the  president 
of  a  court  is  not  present,  the  associate  who 
has  the  oldest  commission  will  have  a  pre- 
cedence ;  or  if  their  commissions  bear  the 
same  date,  then  the  oldest  man. 

In  the  army  and  navy  there  is  an  order  of 
precedence  which  regulates  the  officers  in 
their  command. 

PRECEDENTS.  In  Praotloe.  Lecal 
acts  or  instruments  which  are  deemed  woruiy 
to  serve  as  rules  or  models  for  subsequent 
cases. 

2.  The  word  is  (limilarly  applied  in  respect  to 
political  and  lej;islative  action.  In  the  former  use, 
precedent  is  the  appropriate  word  to  designate  an 
adjudged  case  whicn  is  actually  followed  or  sanc- 
tioned by  a  court  in  subsequent  cases.  An  ad- 
judged case  may  be  of  any  degree  of  weight,  from 
that  of  absolute  conclusiveness  down  to  the  faint- 
est presumption  ;  and  one  which  is  in  fact  disre- 
garded is  said  never  to  have  become  a  precedent. 
In  determining  whether  an  adjudication  is  to  be 
followed  as  a  precedent,  the  following  considera- 
tions are  adverted  to.  First,  the  justice  of  the 
principle  which  it  declares,  and  the  reasonableness 
of  its  application.  Hob.  270.  If  a  precedent  is 
to  be  fulluwed  because  it  is  a  precedent,  even  when 
decided  against  an  established  rule  of  law,  there 
ean  be  no  possible  correction  of  abuses,  because 
the  fact  of  their  existence  would  render  them 
above  the  law.  It  is  always  safe  to  rely  upon 
principles.  See  16  Viner,  Abr.  499 ;  Weskett,  Inst. ; 
2  Swanst.  Gh.  163;  2  Jac.  A  W.  Ch.  318;  3  Ves. 
Ch.  627  J  2  Atk.  Ch.  559;  2  P.  Will.  Ch.  258;  2 
Brown,  Ch.  86;  1  Ves.  Ch.  11;  2  Evans,  Poth. 
377,  where  the  author  ar;^ue8  against  the  policy 
of  mukin}?  precedents  binding  when  contrary  to 
reason.  See,  also,  1  Kent,  Comm.  475-477 ;  Liver- 
more,  Syst.  104,  105;  Gresley,  Eq.  Ev.  300;  16 
Johns.  N.  Y.  402;  20  id.  722;  Croko  Jac.  527;  33 
Hen.  VII.  41;  Jones,  Bailm.  46;  Principlb;  Rba- 
8on;  Stare  Decisis. 

3.  According  to  Lord  Talbot,  it  is  "  much  better 
to  stick  to  the  known  general  rules  than  to  follow 
any  one  particular  precedent  which  may  be  founded 
on  reasons  unknown  to  us."  Cas.  temp.  Tulb.  26. 
Blackstone,  1  Comm.  70,  says  that  a  former  decision 
is,  in  general,  to  be  followed,  unless  "  manifestly 
absurd  or  unjust;"  and  in  the  latter  case  it  is  de- 
3lared,  when  overruled,  not  that  the  former  sentence 
was  bad  law,  but  that  it  was  not  law.  If  an  adju- 
dication is  questioned  in  these  respects,  the  degree 
of  consideration  and  deliberation  upon  which  it 
was  made,  4  Coke,  94,  the  nink  of  the  court,  as  of 
inferior  or  superior  jurisdiction,  which  established 
it,  and  the  length  of  time  during  which  it  has  been 
acted  on  as  a  rule  of  property,  are  to  be  considered. 
The  length  of  time  which  a  decision  has  stood  un- 
questioned is  an  important  element;  since,  where 
a  rule  declared  to  be  law,  even  by  an  inferior  tri- 
bunal, has  been  habitually  adopted  and  acted  upon 
by  the  community,  and  becomes  thus  imbedded  in 
the  actual  affairs  of  men,  it  is  frequently  better  to 
enforce  it  as  it  is,  instead  of  allowing  it  to  be  re- 
examined and  unsettled.  It  is  said  that  in  order 
to  give  precedents  binding  effect  there  must  be  a 
current  of  decisions,  Croke  Car.  528 ;  Croke  Jac. 
886;  8  Coke,  16.3;  and  even  then,  injustice  in  the 
rule  ofren  prevails  over  the  antiquity  and  frequency 
of  its  adoption,  and  induces  the  court  to  overrule 
It.  But  this  is  to  he  very  cautiously  done  where  it 
Is  a  rule  of  property,  bo  that  a  departure  from  it 
would  unjustly  affect  vested  rights. 

Written  forms  of  procedure  which  have 
heen  sanctioned  by  tne  courts  or  by  long 
professional  usage,  and  are  commonly  to  be 


followed,  are  designated  precedents.  Stephen, 
Plead.  392.  And  this  term,  when  used  as 
the  title  of  a  law-book,  usually  denotes  a  col- 
lection of  such  forms. 

PRECEPT  (Lat.  precipio,  to  command). 
A  writ  directed  to  the  sheriff,  or  other  officer, 
commanding  him  to  do  something. 

PRECINCT.  The  district  for  which  a 
high  or  petty  constable  is  appointed  is,  in 
England,  called  a  precinct.  Willco^,  Const, 
xii. 

In  daytime,  all  persons  are  bound  to  re- 
cognize a  constable  acting  within  his  own 
precinct;  after  night,  the  constable  is  re- 
quired to  make  himself  known ;  and  it  is, 
indeed,  proper  he  should  do  so  at  all  times. 
Id.  n.  265,  p.  03. 

PRECIPUT.  In  French  Law.  An  ob- 
ject which  is  ascertained  by  law  or  the  agree- 
ment of  the  parties,  and  which  is  first  to  be 
taken  out  oi  property  held  in  common,  by 
one  having  a  right,  before  a  partition  takea 
place. 

The  preciput  is  an  advanta^  or  a  principal 
part  to  whicn  some  one  is  entitled  prcedpium 
jv8,  which  is  the  origin  of  the  word  preciput 
Dalloz,  Diet. ;  Pothier,  Obi.  By  preciput  is 
also  understood  the  right  to  sue  out  the  pre- 
ciput. 

PRECLUDI  NON  (Lat.).  In  Plead- 
ing. A  technical  allegation  contained  in  a 
replication  which  denies  or  confesses  and 
avoids  the  plea. 

It  is  usually  in  the  following  form  : — "  And 
the  said  A  B,  as  to  the  plea  of  the  said  G  D, 
by  hiin  secondly  above  pleaded,  says  that  he, 
the  said  A  B,  by  reason  of  any  thing  by  the 
said  C  D  in  that  plea  alleged,  ought  not  to 
be  barred  from  having  and  maintaining  his 
aforesaid  action  thereof  against  the  said  G  D, 
because  he  eays  that,"  etc.  2  Wils.  42 ;  1 
Ghitty,  Plead.  573. 

PRECOQNITION.    In  Scotch  Law. 

The  examination  of  witnesses  who  were  pre- 
sent at  the  commission  of  a  criminal  act, 
upon  the  special  circumstances  attending  it, 
in  order  to  know  whether  there  is  ground  for 
a  trial,  and  to  serve  for  direction  to  the  pro- 
secutor. But  the  persons  examined  may  in- 
sist on  having  their  declaration  cancelled  be- 
fore they  give  testimony  at  the  trial.  Erskine, 
Inst.  4.  4.  n.  49. 

PRECONTRACT.  An  engagement  en- 
tered into  by  a  person  which  renders  him 
unable  to  enter  into  another:  as,  a  promise 
or  covenant  of  marriage  to  be  had  afterwards. 
When  made  per  verba  de  presenti,  it  is  in  fact 
a  marriage,  and  in  that  case  the  party  making 
it  cannot  marry  another  person. 

PREDECESSOR.  One  who  has  pre* 
ceded  another. 

This  term  is  applied  in  particular  to  corporators 
who  are  now  no  Ionp:er  such,  and  whuse  rights 
have  been  vested  in  their  successor;  the  word  an- 
cestor is  more  u»ually  applioahie  to  common  per- 
sons. The  predecessor  in  a  corporation  stands  in 
the  same  relation  to  the  successor  that  the  ancestor 
does  to  the  heir. 
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One  who  has  filled  an  office  or  station  be- 
fore the  present  incumbent. 

P  R  B-B  M  P  T I O  N.  In  International 
Law.  The  right  of  pre-emption  is  the  right 
of  a  nation  to  detain  the  merchandise  of 
stran^rs  passing  through  her  territories  or 
seas,  in  oivder  to  afford  to  her  subjects  the 

f  reference  of  purchase.    1  Chittj,  Com.  Law, 
03 ;  2  Sharswood,  Blackst.  Comm.  287. 

This  right  is  sometimes  regulated  by 
treaty.  In  that  which  was  made  between 
the  Unite  I  States  and  Great  Britain,  bearing 
date  the  I9th  daj  of  November,  1794,  rati- 
fied in  1795,  it  was  agreed,  art  18,  after  men- 
tioning that  the  nsnal  munitions  of  war,  and 
also  naval  materials,  should  be  confiscated  as 
contraband,  that  **  whereas  the  difficulty  of 
agreeing  on  precise  cases  in  which  alone  pro- 
visions and  other  articles  not  generally  con- 
traband may  be  regarded  as  such,  renders  it 
expedient  to  provide  against  the  inconveni- 
ences and  misunderstandings  which  might 
thence  arise,  it  is  further  agreed  that  when- 
9ver  any  such  articles  so  being  contraband 
according  to  the  existing  laws  of  nations 
shall  for  that  reason  be  seised,  the  same  shall 
not  be  confiscated,  but  the  owners  thereof 
shall  be  speedily  and  completely  indemnified ; 
and  the  captors,  or,  in  their  default,  the  gov- 
ernment under  whose  authority  they  act, 
shall  pay  to  the  masters  or  owners  of  such 
vessel  the  full  value  of  all  articles,  with  a 
reasonable  mercantile  profit  thereon,  together 
with  the  freight,  and  also  the  damages  inci- 
dent to  such  detention."  See  Manning, 
Comm.  b.  3,  c.  8. 

PRB-EMPTION-RIOHT.  The  right 
given  to  settlers  upon  the  public  lands  of  the 
United  States  to  purchase  them  at  a  limited 
price  in  preference  to'  others. 

It  gives  a  right  to  the  actual  settler  who 
has  entered  and  occupied  without  title,  to 
obtain  a  title  to  a  quarter-section  at  the  mini- 
mum price  fixed  by  law,  npon  entry  in  the 
proper  office  and  payment,  to  the  exclusion 
of  all  other  persons.  It  is  an  equitable  title, 
16  Miss.  78d ;  9  Mo.  083 ;  15  Pet.  407 ;  and 
does  not  become  a  title  at  law  to  the  land  till 
entry  and  payment.  2  Sandf.  Ch.  N.  Y.  78; 
11  111.  629;  15  id.  131.  It  may  be  trans- 
ferred by  deed,  9  III.  454;  15  id.  131,  and 
descends  to  the  heirs  of  an  intestate.  2  Pet 
201 ;  12  Ala.  N.  8.  322.  See  2  Washburn, 
Real  Prop.  632. 

PRBFECT.  In  French  Law.  A  chief 
officer  invested  with  the  superintendence  of 
the  administration  of  the  laws  in  each  de- 
partment.    Merlin,  Rupert. 

PREFBRENCR  The  paying  or  se- 
curing to  one  or  more  of  his  creditors,  by  an 
insolvent  debtor,  the  whole  or  a  part  of  their 
claim,  to  the  exclusion  of  the  rest.  The  right 
which  a  creditor  haR  acquired  over  others  to 
be  paid  first  out  of  the  assets  of  his  debtor : 
as,  when  a  creditor  has  obtained  a  judgment 
against  his  debtor  which  binds  the  latter's 
land,  he  has  a  preference. 

Voluntary  prefenmces  are  forbidden  by 


the  insolvent-laws  of  some  of  the  states,  and 
are  void  when  made  in  a  general  assignment 
for  the  benefit  of  creditors.  See  Insolvent  ; 
Priority. 

PREONANC7.  In  Medical  Juris- 
pmdenoe.  The  state  of  a  female  who  has 
within  her  ovary,  or  womb,  a  fecundated 
germ,  which  gradually  becomes  developed  in 
the  latter  receptacle.  Dunglison,  Med.  Diet 
Pregnancy. 

d«  The  ngn§  of  pregnancy.  These  acquire 
a  great  importance  from  their  connection 
wiUi  the  subject  of  concealed^  and  also  of 
pretended,  pregnancy.  The  first  may  occur 
in  order  to  avoid  disgrace,  and  to  accomplish 
in  a  s^ret  manner  the  destruction  oi  ofi- 
spring.  The  second  may  be  attempted  to 
gratify  the  wishes  of  a  husband  or  relations, 
to  deprive  the  legal  successor  of  his  just 
claims,  to  gratify  avarice  by  extorting  money, 
and  to  avoid  or  delay  execution. 

These  signs  and  indications  have  a  two- 
fold division.  First,  those  developed  through 
the  general  system,  and  hence  termed  con- 
stitutional ;  second,  those  developed  through 
tlie  uterine  system,  termed  local  or  sensible. 

S.  The  first,  or  constitutional,  indications 
regard— ^r«^,  the  mental  phenomena,  or 
change  wrought  in  the  temperament  of  the 
mother,  evidenced  by  depression,  despond- 
ency, rendering  her  peevish,  irritable,  ca- 
pricious, and  wayward ;  sometimes  drowsiness 
and  occasionally  strange  appetites  and  anti- 
pathies are  present 

Second,  the  countenance  exhibits  languor, 
and  what  the  French  writers  term  decompo- 
sition of  features, — the  nose  becoming  sharper 
and  more  elongated,  the  mouth  larger,  the 
eyes  sunk  and  surrounded  with  a  brownish 
or  livid  areola,  and  having  a  languid  ex- 
pression. 

Third,  the  vital  action  is  increased;  a 
feverish  heat  prevails,  especially  in  those  of 
full  habit  and  sanguine  tempemment.  The 
body,  except  the  breasts  and  abdomen,  some- 
times exhibits  emaciation.  There  are  fre- 
quently pains  in  the  teeth  and  face,  heart- 
burn, increased  discharge  of  saliva,  and 
costiveness. 

4.  Fourth,  the  mammary  sympathies  give 
enlargement  and  firmness  to  the  breasts ;  out 
this  may  be  caused  by  other  disturbances  of 
the  uterine  system.  A  more  certain  in- 
dication is  found  in  the  areola,  which  is  tha 
dark-colored  circular  disk  surrounding  the 
nipple.  This,  by  its  gradual  enlargement^ 
its  constantly  deepening  color,  it€  increasing 
organic  action  evidenced  by  its  raised  ap- 
pearance, turgescence,  and  glandular  follicles, 
IS  justly  regarded  as  furnishing  a  very  high 
degree  of  evidence. 

Fijlh,  irritability  of  stomach,  evidenced 
by  sickness  at  the  stomach,  usually  in  the 
early  part  of  the  day. 

Sixth,  suppression'of  themenses,  or  monthly 
discharge  arising  from  a  secretion  from  the 
internal  surface  of  the  uterus.  This  sup- 
pression, however,  may  occur  from  diseases 
or  from  a  vitiated  action  of  the  uterine  system. 
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5*  The  secondf  termed  local  or  Hnsible 
signs  and  mdications,  arise  mainlj  from  the 
development  of  the  uterine  system  consequent 
upon  impregnation.     This  has  reference^- 

Firstf  to  the  change  in  the  uterus  itself. 
The  new  principle  introduced  causes  a 
determination  of  blood  to  that  organ,  which 
developes  it  first  at  its  fundus,  second  in  its 
body,  and  lastly  in  its  cervix  or  neck.  The 
latter  constantly  diminishes  until  it  has 
become  almost  wholly  absorbed  in  the  body 
of  the  uterus.  The  os  uteri  in  its  unimpreg- 
nated  state  feels  firm,  with  well-defined  lips 
or  margins.  After  impregnation  the  latter 
becomes  tumid,  softer,  and  more  elastic,  the 
orifice  feeling  circular  instead  of  trails  verse. 

8ecandf  to  the  state  of  the  umbilicus, 
which  is  first  depressed,  then  pushed  out  to 
a  level  with  the  surrounding  integuments, 
and  at  last,  towards  the  close  of  the  period, 
protruded  considerably  above  the  surface. 

Tkirdy  to  the  enlargement  of  the  abdomen. 
This  commences  usually  by  the  end  of  the 
third  month,  and  goes  on  increasing  during 
the  period  of  pregnancy.  This,  however,  may 
result  from  morbid  conditions  not  affecting 
the  uterus,  such  as  disease  of  the  liver,  spleen, 
ovarian  tumor,  or  ascites. 

6*  Fourth,  to  quickening,  as  rendered 
evident  by  the  foetal  motions.  By  the  former 
we  understand  the  feeling  by  the  mother  of 
the  self-induced  motion  of  the  foetus  in  utero, 
which  occurs  about  the  middle  of  the  period 
of  pregnancy.  But  as  the  testimony  of  the 
mother  cannot  be  always  relied  upon,  her 
interest  bein^  sometimes  to  conceal  it,  it  is 
important  to  inquire  what  other  means  there 
may  be  of  ascertaining  it.  These  move- 
ments of  the  foetus  may  sometimes  be  ex- 
cited by  a  sudden  application  of  the  hand, 
having  been  previously  rendered  cold  by 
immersion  in  water,  on  to  the  front  of  the 
abdomen.  Another  method  is  to  apply  one 
hand  against  the  side  of  the  uterine  tumor, 
and  at  the  same  time  to  impress  the  opposite 
side  quickly  with  the  fingers  of  the  other 
hand. 

If.  But  the  most  reliable  means  consists 
in  the  application  of  auscultation,  or  the  use 
of  the  stethoscope.  This  is  resorted  to  for 
the  purpose  of  discovering — 

First,  the  souffle,  or  placental  sound. 

Second,  the  pulsations  of  the  foetal  heart. 
The  first  is  a  low,  murmuring  or  cooing 
sound,  accompanied  by  a  slight  rushing 
noise,  but  without  any  sensation  of  impulse. 
It  is  synchronous  with  the  pulse  of  the 
mother,  and  varies  not  in  its  situation 
during  the  course  of  the  same  pregnancy. 
Its  seat  in  the  abdomen  does  vary  in  pro- 
portion to  the  progressive  advance  of  the 
pregnancy,  and  it  is  liable  to  intermissions. 

The  second  is  quite  different  in  its 
characteristics.  It  is  marked  by  double  pul- 
sations, and  hence  very  rapid,  numbering 
from  one  hundred  and  twenty  to  one  hundred 
and  sixty  in  a  minute.  These  pulsations  are 
not  heard  until  the  end  of  the  fiflh  month, 
and  become  more  distinct  as  pregnancy  ad- 


vances. Their  source  being  the  ^oetal  hearty 
their  seat  will  vary  with  the  varying  position 
of  the  foetus.  Auscultation,  if  successful, 
not  only  reveals  the  fact  of  pregnancy,  bul 
also  the  life  of  the  foetus. 

8*  There  is  still  another  indication  of 
pregnancy ;  and  that  is  a  bluish  tint  of  the 
vagina,  extending  from  the  os  externum  to 
the  OS  uteri.  It  is  a  violet  color,  like  loes  of 
wine,  and  is  caused  by  the  increased  vas- 
cularity of  the  genital  system  consequent 
upon  conception.  But  any  sikiilar  cause 
other  than  conception  may  produce  the 
same  appearance. 

Independent  of  what  may  be  found  on  this 
subject  in  works  on  medical  jurisprudence 
and  midwifery,  that  of  Dr.  Montgomery  on 
the  Siens  and  Indications  of  Pregnancy  is 
the  fullest  and  most  reliable. 

The  laws  relating  to  pregnancy  concern 
the  circumstances  under  and  the  manner  in 
which  the  fact  is  ascertained.  There  are 
two  cases  where  the  fact  whether  a  woman 
is  or  has  been  pregnant  is  important  to 
ascertain.  The  one  is  when  it  is  supposed 
she  pretends  pregnancy,  and  the  other  when 
she  IS  ohargea  with  concealing  it. 

9«  Pretended  pregnancy  may  arise  fVom 
two  causes:  the  one  when  a  widow  feigns 
herself  with  child  in  order  to  produce  a 
supposititious  heir  to  the  estate.  The  pre- 
sumptive heir  may  in  such  case  have  a  writ 
de  ventre  inapidendo,  by  which  the  sheriff  is 
commanded  to  have  such  made,  and  the  fact 
determined  whether  pregnancy  exists  or  not, 
by  twelve  matrons,  in  the  presence  of  twelve 
knights.  If  the  result  determine  the  fact 
of  pregnancy,  then  she  is  to  be  kept  under 
proper  guard  until  she  is  delivered.  If  the 
pregnancy  be  negatived,  the  presumptive  heir 
IS  admitted  to  the  inheritance.  1  SharKwood, 
Blackst.  Comm.  456;  Croke  £liz.  56G;  4 
Brown,  Ch.  90 ;  2  P.  Will.  Ch.  591 ;  Cox.  Cr. 
Cas.  297.  A  practice  quite  similar  prevailed 
in  the  civil  law. 

The  second  cause  of  pretended  pregnancy 
occurs  when  a  woman  is  under  sentence  of 
death  for  the  commission  of  a  crime.  At 
common  law,  in  case  this  plea  be  made 
before  execution,  the  court  must  direct  a 
jury  of  twelve  matrons,  or  discreet  women, 
to  ascertain  the  fact,  and  if  they  bring  in 
their  verdict  quick  with  child  (for  barely  with 
child,  unless  it  be  alive  in  the  womb,  is  not 
sufficient),  execution  shall  be  stayed,  gene- 
rallv  till  the  next  session  of  the  court,  and 
so  from  session  to  session,  till  either  she  is 
delivered  or  proves  by  the  course  of  nature 
not  to  have  been  with  child  at  all.  4  Shars- 
wood,  Blackst.  Comm.  394,  395 :  1  Bay,  So. 
C.  487. 

lO*  In  Scotland,  all  that  is  necessary  to 
be  proved,  to  have  execution  delayed,  is  the. 
fact  of  pregnancy,  no  difference  being  made 
whether  she  be  quick  with  child  or  not. 
This  is  also  the  provision  of  the  French 
penal  code  upon  this  subject.  In  this 
country,  there  is  little  doubt  that  clear  proof 
that  the  woman  was  pregnant,  though  not 
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^uick  with  child,  would  at  common  law  be 
•ufficient  to  obtain  a  respite  of  execution 
nntil  after  delivery.  The  difficultj  lies  in 
making  the  proof  eufficiently  clear,  the 
eigne  and  inaications  being  all  somewhat 
uncertain,  some  of  tbem  wanting,  all  liable 
to  variation,  and  conviction  of  the  fact  only 
fastening  upon  the  mind  when  a  number  of 
them,  inexplicable  upon  any  other  hypoth- 
esis, concur  in  that  one  result. 

In  New  York  there  is  a  statute  regulation, 
■ee  3  Rev.  Stat  ch.  37,  U  20-22,  of  the 
5th  edition,  by  which  the  sheriff  is  author- 
lied  to  summon  a  jury  of  six  physicians 
when  a  preznant  female  convict  is  under 
sentence  of  death,  and,  if  the  inquisition  by 
them  executed  find  that  such  convict  is  quick 
with  child,  execution  shall  be  suspended, 
and  the  inquisition  transmitted  to  the 
governor;  and  whenever  he  shall  become 
satisfied  that  she  is  no  longer  quick  with 
child,  he  shall  issue  his  warrant  for  her 
execution. 

11.  Pre^ancy  is  seldom  concealed  except 
for  the  cnminal  purpose  of  destroying  toe 
life  of  the  footus  in  utero,  or  of  toe  child 
immediately  upon  its  birth.  Infant  life  is 
easily  extinguished;  while  proof  of  the  un- 
natural crime  is  hard  to  be  tarnished.  This 
has  led  to  the  passage  of  laws,  both  in 
Enelaud  and  in  this  country,  calculated  to 
facilitate  the  proof  and  also  to  punish  the 
very  act  of  concealment  of  pregnancy  and 
death  of  the  child  when  it  born  alive  it 
would  have  been  illegitimate.  In  England, 
the  very  stringent  act  of  21  Jac.  I.  c.  27, 
required  that  any  mother  of  such  child  who 
had  endeavored  to  conceal  its  birth  should 
prove  by  at  least  one  witness  that  the  child 
was  actually  bom  dead ;  and  for  want  of 
such  proof  it  arrived  at  the  forced  conclusion 
that  the  mother  had  murdered  it.  This  cruel 
law  was  essentially  modified,  in  1803,  by  the 
passage  of  an  act  declaring  that  women 
udicted  for  the  murder  of  bastard  children 
should  be  tried  by  the  same  rules  of  evidence 
and  presumption  as  are  allowed  to  take 
place  in  other  trials  of  murder. 

15I*  The  early  legislation  of  Pennsylvania 
was  characterized  bv  the  same  severity.  The 
Act  of  May  31, 1781,  made  the  concealment 
)f  the  death  of  a  bastard  child  conclusive 
evidence  to  convict  the  mother  of  murder. 
This  was  repealed  by  the  Act  of  5th  April, 
1790,  s.  C,  which  declared  that  the  constrained 
presumption  that  the  child  whose  death  is 
concealed  was  therefore  murdered  by  the 
mother  shall  not  be  sufficient  to  convict  the 
party  indicted,  without  probable  presumptive 
proof  is  given  that  the  child  was  born  alive. 
The  law  was  further  modified  by  the  Act  of 
22d  April,  1794.  s.  18,  which  declares  that 
the  concealment  of  the  death  of  any  such 
child  shall  not  be  conclusive  evidence  to  con- 
vict the  party  indicted  for  the  murder  of  her 
child,  unless  the  circumstances  attending  it 
be  such  as  shall  satisfy  the  mind  of  the  Jury 
that  she  did  wilfully  and  maliciously  destroy 
and  take  away  the  life  of  such  a  child.    The 


act  also  punishes  the  concealment  of  the 
death  of  a  bastard  child  by  fine  and  imprison- 
ment. The  states  of  New  York,  Massacha-. 
setts,  Vermont,  Connecticut,  New  Jersey, 
New  Hampshire,  Georgia,  Illinois,  and  Michi- 
gan all  have  enac^ents  on  this  subject,— 
the  punishment  prescribed  being,  generally^ 
fine  and  imprisonment.  For  duration  of' 
pregnancy,  see  Gestation. 

PREONANT.,  See  ArriRMATivs  Ptso- 
NA»T ;  Negative  Pkeonant. 

PHEJUDICB  (Lat.  j?rcB,  before,  jWt care, 
to  judge). 

A  forejudgment.  A  leaning  towards  one 
side  of  a  cause  for  some  reason  other  than 
its  justice. 

PRELATE.  The  name  of  an  ecclesias- 
tical officer.  There  are  two  orders  of  pre- 
lates: the  first  is  composed  of  bishops,  and 
the  second,  of  abbots,  generals  of  orders, 
deans,  etc. 

PRELEVEMENT.    In  French  Law. 

The  portion  which  a  partner  is  entitled  to 
take  out  of  the  assets  of  a  firm  before  any 
division  shall  be  made  of  the  remainder  of 
the  assets  between  the  partners. 

The  partner  who  is  entitled  to  a  pr61^v»> 
ment  is  not  a  creditor  of  the  partnersnip:  on 
the  contrary,  he  is  a  part-owner ;  for,  if  the 
assets  should  be  deficient,  a  creditor  has  a 
preference  over  the  partner;  on  the  other 
nand,  should  the  assets  yield  any  profit,  the 
partner  is  entitled  to  his  portion  of  it,  whereaa 
the  creditor  is  entitled  to  no  part  of  it,  but 
he  has  a  right  to  charge  interest  when  he  it 
in  other  respects  entitled  to  it. 

PRELIMINARY.  Something  which 
precedes:  as,  preliminaries  of  peace^  which 
are  the  first  sketch  of  a  treatv,  and  contain 
the  principal  articles  on  whicn  both  partief 
are  desirous  of  concluding,  and  which  are 
to  serve  as  the  basis  of  the  treaty. 

PRELIMINARY  PROOF.  In  In* 
•nranoe.  Marine  policies  in  the  United 
States  generally  have  a  provision  that  a  lost 
shall  1;^  payable  in  a  certain  time,  usually 
sixty  days,  '*  after  proof,''  meaning  "  pr»> 
liminary  proof,"  which  is  not  particularly 
specified.  Fire  policies  usually  specify  the 
preliminary  proof.  Life  policies,  like  marine, 
usually  make  the  loss  navable  sixty  days 
afler  notice  and  proof,  i  Phillipps,  Ins.  ch* 
XX.;  11  Johns.  N.  Y.  241;  16  Barb.  N.  Y. 
171 ;  31  Me.  325 ;  4  Mass.  88 ;  6  Grey,  Mass. 
3% ;  6  Gush.  Mass.  342 ;  6  Harr.  &  J.  Md .  408 ; 
3  Gill.  Md.  270;  2  Wash.  Va.  61 ;  23  Wend. 
N.  Y.  43;  1  La.  216;  11  Miss.  278;  Stew. 
Low.  Can.  354 ;  14  Mo.  220 ;  10  Pet.  507 ;  6 
111.  434;  13  id.  676;  5  Sueed,  Tenn.  139;  2 
Ohio,  452;  6  Jnd.  137 ;  30  Vt.  659. 

PREMEDITATION.  A  design  formed 
to  commit  a  crime  or  to  do  some  other  thing 
before  it  is  done. 

Premeditntion  differs  essentiallj  fVom  inVZ,  vhioh 
eonsCitates  the  crime;  because  it  supposes,  besides 
an  netual  will,  a  dtlibwaiion  and  a  roittintied  p^r- 
•i«(etic«  vhinh  indicate  more  perversity.    Iho  pis- 
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piration  of  arms  or  other  iBStrumenta  required  for 
the  execution  of  the  crime  are  indications  of  a 
premeditation,  hut  are  not  absolute  proof  of  it; 
at  these  preparations  may  have  been  intended  for 
other  purposes,  and  then  suddenly  changed  to  the 
performance  of  the  criminal  act.  Murder  by  poi- 
soning must  of  necessity  be  done  with  premedi- 
tation. 

PREMISES  (Lat.  pros,  before,  miitere,  to 
put,  to  send). 

That  which  is  put  before.  The  introduc- 
tion. Statements  previously  made.  See  1 
East,  456. 

In  Conveyancing.  That  part  of  a  deed 
which  precedes  the  habendum^  in  which  are 
Bet  fortn  the  names  of  the  parties,  with  their 
titles  and  additions,  and  in  which  are  recited 
such  deeds,  agreements,  or  matters  of  fact  as 
are  necessary  to  explain  the  reasons  upon 
which  the  contract  then  entered  into  is 
founded ;  and  it  is  here,  also,  the  considera- 
tion on  which  it  is  made  is  set  down  and  the 
certainty  of  the  thing  granted.  2  Sharswood, 
Blackst.  Gomm.  298 ;  8  Mass.  174 ;  6  Conn. 
289. 

In  Equity  Pleading.  The  stating  part 
of  a  bill.  It  contains  a  narrative  of  the  facts 
and  circumstances  of  the  plaintiff  *sH;ase,  and 
the  wrongs  of  which  he  complains,  and  the 
names  of  the  persons  by  whom  done  and 
against  whom  he  seeks  redress.  Cor>per,  Eq. 
Plead.  9;  Barton,  Suit  in  Eq.27;  Mitford,  Eq. 
Plead.  Jerem.  ed.  43 ;  Story,  Eq.  Plead.  {  27. 

Every  material  fact  to  which  the  plaintiff 
intends  to  offer  evidence  must  be  stated  in 
the  premises ;  otherwise,  he  will  not  be  per- 
mitted to  offer  or  require  evidence  of  such 
fact.  1  Brown,  Ch.  94 ;  3  Swanst.  Ch.  472 ; 
3  P.  Will.  Ch.  276 ;  2  Atk.  Ch.  96 ;  1  Vern. 
Ch.  483 ;  11  Ves.  Ch.  240 ;  2  Hare,  Ch.  264 ; 
6  Johns.  N.  Y.  565  ;  9  Ga.  148. 

In  Estates.  Lands  and  tenements.  1 
East,  453  ;  3  Maule  &  S.  169. 

PREMIUM.  In  Inanrance.  The  con- 
sideration for  a  contract  of  insurance. 

A  policy  of  insurance  always  expresses  the 
consideration,  called  the  premium^  which  is 
a  certain  amount  or  a  certain  rate  upon  the 
yalue  at  risk,  paid  wholly  in  cash,  or  partly 
so  and  partly  by  promissory  note  or  other- 
wise. 2  Parsons,  Marit.  Law,  182.  By  the 
charters  of  mutual  fire  insurance  companies, 
the  insured  building  is  usually  subject  to  a 
lien  for  the  premium.  1  Phillips,  Ins.  ch.  vi. ; 
19  Miss.  53 ;  21  How.  35.  The  premium  may 
be  payable  by  service  rendered.    5  Ind.  96. 

In  life  insurance,  the  premium  is  usually 
payable  periodically,  18  Barb.  541 ;  and  the 
continuance  of  the  risk  is  usually  made  to 
depend  upon  the  due  payment  of  a  periodical 
premium.  2  Dutch.  N.  J.  268.  So  far  as 
the  agreed  risk  is  not  run  in  amount  or  time 
under  a  marine  policy,  the  whole  or  a  pro- 
portional stipulated  or  customary  part  ofthe 
premium  is  either  not  payable,  or,  if  paid,  is 
to  be  returned  unless  otherwise  agreed.  2 
Phillips,  Ins.  c.  zxii. ;  2  Parpons,  Marit.  Law, 
185;  16  Barb.  N.  Y.  280;  7  Gray,  Mass. 
246. 


PREBfflUM    NOTE.      In    Insurance. 

A  note  given  in  place  of  payment  of  the 
whole  or  a  part  of  the  premium. 

The  premium,  or  a  part  of  it,  is  not  unfre- 
quently  paid  wholly  or  in  part  by  a  promis- 
sory note,  with  a  stipulation  in  the  policy 
that  the  unpaid  amount  shall  be  set  off  and 
deducted  in  settling  for  a  loss.  1  Phillips, 
Ins.  {51.  It  is  also  usually  collaterally  se- 
cured by  a  stipulation  in  the  policy  for  its 
being  forfeited  by  non-payment  of  the  pre- 
mium note,  or  any  amount  due  thereon  by 
assessment  or  otherwise.  19  Barb.  N.  i. 
440;  21  id,  605  ;  25  id.  109;  12  N.  Y.  477  ; 
2  Ind.  65  ;  3  Gray,  215 ;  6  id.  288;  36  id.  252; 
19  Miss.  135;  35  N.  H.  328 ;  29  Vt.  23;  2  N. 
H.  198 ;  32  Penn.  St.  75 ;  34  Me.  451. 

PREMIUM  PUDICITLSS  (Lat  the 
price  of  chastity).  The  consideration  of  a 
contract  by  which  a  man  promises  to  pay  to 
a  woman  with  whom  he  has  illicit  intercourse 
a  certain  sum  of  money. 

When  the  contract  is  made  as  the  payment 
of  past  cohabitation,  as  between  the  parties, 
it  IS  good,  and  will  be  enforced  against  the 
obligor,  his  heirs,  executors,  and  adminis- 
trators; but  it  cannot  be  paid,  on  a  defi- 
ciency of  assets,  until  all  creditors  are  paid, 
though  it  has  a  preference  over  the  neir, 
neit  of  kin,  or  devisee.  If  the  contract  bo 
for  future  cohabitation,  it  is  void.  Chitty, 
Contr.  215  ;  1  Story,  Eq.  Jur.  J  296  ;  5  Ves. 
Ch.  286  ;  7  id.  470 ;  11  id.  535 ;  2  P.  Will. 
432;  1  W.  Blackst.  517;  3  Burr.  1568;  1 
Fonblanque,  Eq.  b.  1,  c.  4,  {  4,  and  notes  s  and 
y  ;  1  Ball  &  B.  Ir.  Ch.  360 ;  Roberts,  Fraud. 
Conv.  428;  Cas.  tenw.  Talb.  153,  and  the 
cases  there  cited ;  6  Ohio,  21 ;  5  Cow.  N.  Y. 
253  ;  Harp.  So.  C.  201 ;  3  T.  B.  Monr.  Ky. 
35  ;  2  Rev.  Const.  Ct.  279 ;  11  Mass.  368 ;  2 
Nott  &  M'C.  So.  C.  251. 

PRENDER,  PRENDRE  (L.  Fr.).  To 
take.  This  word  is  used  to  signity  the  right  of 
taking  a  thing  before  it  is  offered :  hence  the 
phrase  of  law,  it  lies  in  render,  but  not  in 
prcnder.  See  A  Prendrk  ;  Gale  &W.  Easem. ; 
Washburn,  Easem. 

PRENOMEN  (Lat.).  The  first  or  Chris- 
tian name  of  a  person.  Benjamin  is  the  pre- 
nomen  of  Benjamin  Franklin.  See  Cas.  temp, 
Hardw.  286 ;  1  Tayl.  No.  C.  148. 

PREPENSE.  Aforethought  See  2 
Chitty,  Crim.  Law,  *784. 

PREROGATIVE.  In  CivU  Law.  The 
privilege,  pre-eminence,  or  advantage  which 
one  person  has  over  another :  thus,  a  person 
vested  with  an  office  is  entitled  to  aU  the 
rights,  privileges,  prerogative$,  etc.  which  be' 
long  to  it. 

In  English  Law.  The  royal  prerogative 
is  an  arbitrary  power  vested  in  the  executive 
to  do  good  and  not  evil.  Rutherforth,  Inst 
279  ;  Coke,  Litt  90 ;  Chitty,  Prerog. ;  Bacon, 
Abr. 

PREROQATIVB  COURT.  In  Eng- 
lish Law.  An  ecclesiastical  court  held  in 
each  of  the  two   provinces  of  York   and 
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Canterbury  before  a  judge  appointed  by  the 
archbishop  of  the  province. 
Formerly  in  this  court  testaments  were 

§  roved,  and  administrations  granted  where  a 
ecedent  left  chattels  to  the  value  of  five  pounds 
(bona  noiabilia)  in  two  distinct  dioceses  or 
jurisdictions  within  the  province,  and  all 
causes  relating  to  the  wills,  administrations, 
or  legacies  of  such  persons  were  originally 
cognisable.  This  jurisdiction  was  transferred 
to  the  court  of  probate  by  20  &  21  Vict,  c 
77,  i  4,  and  21  A  22  Vict.  c.  95. 

An  appeal  lay  formerly  from  this  court  to 
the  king  in  chancery,  by  stat.  25  Hen.  YIII. 
c.  19,  but  lies  now  to  the  privy  council,  by 
sUt.  2tZ  Will.  IV.  c.  92.  2  Stephen,  Comm. 
237,  238 ;  3  Sharswood,  Blackst.  Comm.  65, 
66. 

In  American  La^ir.  A  court  having  a 
jurisdiction  of  probate  matters,  in  the  state 
of  New  Jersey. 

PRBSCRIBABIiB.  To  which  a  right 
may  be  acquired  by  prescription. 

PRB8CRIPTION.  A  mode  of  acquir- 
ing title  to  incorporeal  hereditaments  by 
immemorial  or  long-continued  enjoyment 

The  distinetion  between  a  prwcnption  md  a 
euMtotn  is  that  a  oastom  is  a  local  usage  and  not 
annexed  to  a  perjon ;  a  preioription  is  a  personal 
usage  oonfined  to  the  claimant  and  his  ancestors  or 
grantors.  The  theory  of  prescription  was  that  the 
right  elatmed  mast  have  been  enjoyed  beyond  the 
period  of  the  memory  of  man,  which  for  a  long 
time,  in  England,  went  back  to  the  time  of  Richard 
L  To  avoid  the  necessity  of  proof  of  sooh  long 
duration,  a  custom  arose  of  allowing  a  presumption 
of  a  grant  on  proof  of  usage  for  a  long  term  of 
yean. 

%•  The  length  of  time  necessary  to  raise  a 
strict  prescription  was  limited  by  statute  32 
Hen.  VlII.  at  sixty  years.  8  rick.  Mass. 
308 ;  7  Wheat.  59 ;  4  Mas.  C.  C.  402 ;  2 
Greenleaf,  £v.  {  539.  See  9  Cush.  Mass.  171 ; 
29  Yt.  43  ;  24  Ala.  n.  s.  130 ;  29  Penn.  St. 
22.  Qrants  of  incorporeal  hereditaments  are 
presumed  upon  proof  of  enjoyment  of  the 
requisite  character  for  a  period  of  years 
eaual  to  that  fixed  by  statute  as  the  period 
or  limitation  in  respect  of  real  actions.  3 
Kent,  Comm.  442 ;  12  Wend.  N.  Y.  330 ;  19 
id,  365 ;  27  Vt.  265 ;  2  Bail.  So.  C.  101 ;  4 
Md.  Ch.  Dec.  386;  13  N.  H.  360;  4  Day, 
Conn.  244 ;  10  Serg.  k  R.  Penn.  63 ;  9  Pick. 
Mass.  251.  See  14  Barb.  N.  Y.  511 ;  3  Me. 
120 ;  1  Bos.  &  P.  400 ;  5  Barnew.  &  Aid.  232. 

Prescription  properly  applies  only  to  in- 
corporeal hereditaments,  3  6arb.  N.  i .  105  ; 
Finch,  Law,  132,  such  as  easements  of  water, 
light  and  air,  way,  etc.,  4  Mas.  C.  C.  397 ; 
4  jRich.  So.  C.  536 ;  20  Penn.  St.  331 ;  1 
Crompt.  M.  k  R.  Exch.  217 ;  1  Gale  k  D. 
205,  210,  n.;  Tudor,  Lead.  Cas.  114;  Wash- 
bum,  Easements ;  a  class  of  franchises.  Coke, 
Litt  114 ;  10  Mass.  70;  10  Serg.  k  R.  Penn. 
401.  See  Ferrt.  As  to  the  character  of  the 
use  necessary  to  create  a  prescriptive  right, 
see  Adverse  Enjoyment. 

PRBSXTNCB.  The  being  in  a  particular 
place. 


In  many  contracts  and  jvdieial  proceedings  if 
is  necessary  that  the  parties  should  be  present  in 
order  to  render  them  valid  :  for  example,  a  party  to 
a  deed,  when  it  is  exeoated  by  himself,  must  per- 
sonally acknowledge  it,  when  such  acknowledg- 
ment is  required  by  law,  to  give  it  its  full  force  and 
effect,  and  his  presence  is  indispensable,  unless, 
indeed,  another  person  represent  him  as  his  attor- 
ney, having  authority  from  him  for  that  purpose. 

Actual  presence  is  being  bodily  in  the 
precise  spot  indicated. 

Constructive  presence  is  being  so  near  to 
or  in  such  relation  with  the  parties  actually 
in  a  designated  place  as  to  be  considered  in 
law  as  being  in  the  place. 

%.  It  is  a  rule  in  the  civil  law  that  he  who 
is  incapable  of  giving  his  consent  to  an  act 
is  not  to  be  considered  present  although  he 
be  actually  in  the  place.  A  lunatic,  or  a 
man  sleeping,  would  not,  therefore,  be  con- 
sidered [>re8eni  Dig.  41.  2.  1.  3.  And  so 
if  insensible,  1  Dougf.  241 ;  4  Brown,  Pari. 
Cas.  71 ;  3  Russ.  Ch.  441 ;  or  if  the  act  were 
done  secretly  so  that  he  knew  nothing  of  it. 
1  P.  Will.  Ch.  740. 

8.  The  English  Statute  of  Frauds,  {  5, 
directs  that  all  devises  and  bequests  of  any 
lands  or  tenements  shall  be  attested  or  sub- 
scribed in  the  presence  of  said  devisor^  Under 
this  statute  it  nas  been  decided  that  an  actual 
presence  is  not  indispensable,  but  that  where 
there  was  a  oonstructive  presence  it  was 
sufficient:  as,  where  the  testatrix  executed 
the  will  in  her  carriage  standing  in  the  street 
before  the  office  of  her  solicitor,  the  witness 
retired  into  the  office  to  attest  it,  and  it  being 

E roved  that  the  carriage  was  accidentally  put 
ack,  so  that  she  was  in  a  situation  to  see 
the  witness  sign  the  will,  through  the  window 
of  the  office.  Brown,  Ch.  98.  See  2  Curt. 
Eccl.  320, 331 ;  2  Salk.  688 ;  3  Russ.  Ch.  441 ; 
1  Maule  k  S.  294 ;  2  Carr.  k  P.  491. 

PRB8BNT.  A  ^ft,  or,  more  properly, 
the  thing  given.  It  is  provided  by  the  con* 
stitution  of  the  United  States,  art.  1,  s.  9,  u. 
7,  that  **no  person  holding  any  office  of  profit 
or  trust  under  them  [the  United  States] 
shall,  without  the  consent  of  congress,  accept 
of  any  present,  emolument,  or  office,  or  title 
of  any  kind  whatever,  from  any  king,  prince, 
or  foreign  state." 

PRB8ENT8.  This  word  signifies  the 
writing  then  actually  made  and  spoken  of : 
as,  iliese  presents;  know  all  men  by  iheac 
presents  /  to  all  to  whom  these  presents  shall 
come. 

PRS8ENTATION.  In  Bcoleaiaatloal 
La^ir.  The  act  of  a  patron  offering  his  clerk 
to  the  bishop  of  the  diocese  to  be  instituted 
in  a  church  or  benefice. 

PRE8ENTEB.  In  Bccleslaatical  Law. 
A  clerk  who  has  been  presented  by  his  patron 
to  a  bishop  in  order  to  be  institutea  in  a 
church. 

PRB8BNTMBNT.  In  Criminal  Prao- 
tioe.  The  written  notice  taken  by  a  grand 
jury  of  any  offence,  from  their  own  knowledge 
or  observation,  without  any  bill  of  indictmens 
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laid  before  them  at  the  suit  of  the  government. 
4  Sbarswood,  Blackst  Comm.  301. 

Upon  snch  presentment,  when  proper,  the  officer 
employed  to  prosecute  afterwards  frames  a  bill  of 
indictment,  which  is  then  sent  to  the  grand  jnry, 
and  they  find  it  to  be  a  true  bill.  In  an  extended 
■onse,  presentments  include  not  only  what  are  pro- 
perly so  called,  but  also  inquisitions  of  office  and 
indictments  found  by  a  grand  jury.  2  Hawkins, 
PI.  Cr.  c.  26,  8. 1. 

The  difference  between  a  presentment  and  an  in- 
qaitition  is  this:  that  the  former  is  found  by  a 
grand  jury  authorized  to  inquire  of  offences  gene- 
rally, whereas  the  latter  is  an  accusation  found 
by  a  jury  specially  returned  to  inquire  concerning 
the  particular  offence.  2  Hawkins,  PI.  Cr.  o.  25,  s. 
6.  See,  genernlly,  Comyns,  Di^;.  Indictment  (B); 
Bacon,  Abr.  Indictment  (A) ;  1  Chitty,  Crim.  Law, 
163;  7  East,  387;  1  Meigs,  Tcnn.  112;  11  Humpbr. 
Tenn.  12. 

The  writing  which  contains  the  accasation 
eo  presented  bj  a  grand  jury.  1  Brock.  C.  C. 
15d. 

In  Contraots.  The  production  of  a  bill 
of  exchange  or  promissory  note  to  the  party 
on  whom  tne  former  is  drawn,  for  his  accept- 
ance, or  to  the  person  bound  to  pay  either, 
for  payment. 

%•  The  holder  of  a  bill  is  bound,  in  order 
to  hold^  the  parties  to  it  responsible  to  him, 
to  prese*nt  it  in  due  time  for  acceptance,  and 
to  give  notice,  if  it  be  dishonored,  to  all  the 

rirties  he  intends  to  hold  liable.  2  Pet.  170; 
Mas.  C.  C.  336;  5  id,  118;  12  Pick.  Mass. 
399 ;  7  Gray,  Mass.  217  ;  20  Wend.  N.  Y.  321 ; 
12  Vt.  401;  13  La.  357;  7  B.  Monr.  Ky.  17; 
8  Mo.  268;  7  Blackf.  Ind.  367 ;  1  M'Cord.  So. 
C.  322 ;  7  Leigh,  Va.  179.  And  when  a  bill 
or  note  becomes  payable,  it  must  be  pre- 
sented for  payment. 

In  general,  the  presentment  for  payment 
should  be  made  to  the  maker  of  a  note,  or 
the  drawee  of  a  bill,  for  acceptance,  or  to  the 
acceptor,  for  payment,  2  Esp.  509 ;  but  a  pre- 
sentment made  at  a  particular  place,  when 
payable  there,  is,  in  general,  sufficient.  A  per- 
sonal demand  on  the  drawee  or  acceptor  is 
not  necessary :  a  demand  at  his  usual  place 
of  residence,  17  Ohio,  78,  of  his  wife,  or  other 
agent,  is  sufficient.  17  Ala.  n.  s.  42 ;  1  Const. 
So.  C.  367;  2  Esp.  509;  5  wf.  265;  12  Mod. 
241 ;  Holt,  313. 

When  a  bill  or  note  is  made  payable  at  a 
particular  place,  a  presentment,  as  we  have 
seen,  may  be  made  there,  8  N.  Y.  266;  but 
when  the  acceptance  is  general  it  must  be 
presented  at  the  house,  2  Taunt.  206 ;  1  Mann. 
3b  G.  83;  3  B.  Monr.  Ky.  461,  or  place  of 
business*,  of  the  acceptor.  3  Kent,  Comm.  64, 
65;  4  Mo.  52;  11  Gratt.  Va.  200;  2  Campb. 
596.    See  14  Mart.  La.  511. 

8»  The  presentment  for  acceptance  must 
be  made  in  reasonable  time;  and  what  this 
reawnable  time  is  depends  upon  the  circum- 
stances nf  each  case.  7  Taunt.  197 ;  9  Bingh. 
416;  9  Moore,  Pari.  Cas.  66;  2  H.  Blackst. 
665 ;  4  Mas.  C.  C.  336 ;  1  M'Cord,  So.  C.  322 ; 
7  Grav,  Mass.  217;  7  Cow.  205;  9  Mart.  La. 
326 ;  Y  Blackf.  Ind.  367.  The  presentment 
of  a  not«  or  bill  for  payment  ought  to  bo 
made  on  th«  day  it  becomes  due,  4  Term, 


148 ;  8  Mass.  453 ;  3  N.  H.  14;  12  La.  386: 
22  Conn.  213:  20  Me.  109;  7  Gill  A  J.  Md. 
78 ;  8  Iowa,  394;  1  Blackf.  Ind.  81 ;  10  Ohio, 
496,.  and  notice  of  non-payment  given  (othei^ 
wise  the  holder  will  lose  the  security  of  the 
drawer  and  indorsers  of  a  bill  and  in- 
dorsers  of  a  promissory  note) ;  and  in  case  the 
note  or  bill  be  payable  at  a  particular  place, 
at  that  place,  1  Wheat.  171 ;  1  Uarr.  Del.  10; 
5  Leigh,  Va.  522 ;  5  Blackf.  Ind.  215 ;  2  Jones, 
No.  C.  23 ;  13  Pick.  Mass.  465 ;  19  Johns.  N.  Y. 
391;  8  Vt.  191 ;  1  Ala.  n.  s.  375;  8  Mo.  336, 
and  the  money  lodged  there  for  its  payment, 
the  holder  would  probably  have  no  recourse 
against  the  maker  or  acceptor  if  he  did  not 
present  them  on  the  day  and  the  money 
should  be  lost.  5  Barnew.  k  Aid.  244 ;  3  Me. 
147;  27trf.  149. 

4*  The  excuses  for  not  making  a  present- 
ment are  general,  and  applicable  to  all  persons 
Vho  are  indorsers;  or  they  are  special,  and 
applicable  to  the  particular  indorser  only. 

Among  the  former  are — inevitable  accident 
or  overwhelming  calamity.  Story,  Bills,  { 
308 ;  3  Wend.  N.  Y.  488;  2  Ind.  224.  The 
prevalence  of  a  malignant  disease,  by  which 
the  ordinary  operations  of  business  are  sus- 
pended. 2  Jonns.  Cas.  N.  Y.  1;  3  Maule  & 
S.  267.  The  breaking  out  of  voar  between 
the  country  of  the  maker  and  that  of  the 
holder.  1  Paine,  C.  C.  156.  The  occupation 
of  ilie  country  where  the  note  is  payable,  or 
where  the  parties  live,  by  a  public  enemy, 
which  suspends  commercial  operations  and 
intercourse.  SCranch,  155;  15Johns.  N.  Y. 
57;  16  id,  438;  7  Pet.  586;  2  Brock.  C.  C. 
20.  The  obstruction  of  the  ordinary  negotia- 
tions of  trade  by  the  vis  mt^jor.  Fositive  in- 
terdictions and  public  regulations  of  the  state 
which  euspend  commerce  and  intercourse. 
The  utter  impracticability  of  finding  the 
maker  or  ascertaining  his  place  of  residence. 
Story,  Prom.  Notes,  JJ  205, 236,  238, 241,  264 ; 
4  Serg.  &  R.  Penn.  480;  6  La.  727:  14  La. 
Ann.  484;  3  M'Cord,  So.  C.  494;  1  Dev.  No. 
C.  247 ;  2  Caines,  N.  Y,  121. 

5.  Among  the  latter,  or  special  excuses  for 
not  making  a  presentment,  may  be  enume- 
rated the  following.  The  receiving  the  note  by 
the  holder  from  the  payee,  or  other  antecedent 
party,  too  late  to  make  a  due  presentment: 
this  will  be  an  excuse  as  to  sucn  party.  16 
East,  248;  7  Mass.  483:  Story,  Prom.  Notes, 
{{  201,  265 ;  2  Wheat.  373 ;  11  id,  431.  The 
note  being  an  accommodation  note  of  the  maker 
for  the  benefit  of  the  indorser.  Story,  Bills, 
i  370.  See  2  Brock.  C.  C.  20 ;  7  Ilarr.  A  J. 
Md.  381 ;  1  Ilarr.  &  G.  Md.  468 ;  7  Mass.  452; 
1  Wash.  C.  C.  461 ;  2  irf.  514;  1  Hayw.  No. 
C.  271;  4  Mas.  C.  C.  113;  1  Caines,  N.  Y. 
157 ;  1  Stew.  Ala.  175 ;  5  Pick.  Mass.  88 ;  21 
id,  327.  A  special  agreement  by  which  the 
indorser  waives  the  presentment.  8  Me. 
213;  6  Wheat.  572 ;  II  id,  629 ;  Story,  Bills, 
J}  371,  373.  The  receivittg  security  or  money 
by  an  indorser  to  secure  himself  from  Ii>sfi, 
or  to  pay  the  note  at  maturity.  In  this 
case,  wnen  the  indemnity  or  money  is  a  full 
security  for  the  amount  of  the  note  or  bill,  no 
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presentment  is  requisite.  Story,  Bills,  {  374 ; 
Story,  Proin.  Notes,  §  281 ;  4  Watts,  Penn.  328 ; 
9  Gill  &  J.  Md.  47 ;  7  Wend.  N.  Y.  165 ;  2  Me. 
207 ;  5  Mass.  170;  5  Conn.  175.  The  receiv- 
ing the  note  by  the  holder  from  the  indorser 
88  a  collateral  security  for  another  debt. 
Story,  Prom.  Notes,  2  284;  Story,  Bills,  { 
372 ;  2  How.  427,  457. 

A  want  of  presentment  may  be  waived  by 
the  party  to  be  affected,  after  a  full  knowledge 
of  the  fact.  8  Serg.  k  R.  Penn.  438.  See  6 
Wend.  N.  Y.  668;  3  Bibb,  Ky.  102 ;  5  Johns. 
N.  Y.  385;  4  Mass.  347 ;  7  irf.  452;  8  Gush. 
Mass.  157;  Wash.  G.  G.  506;  Bacon,  Abr. 
MerchanU  €ic,  (M).  See,  generally,  1  Hare  & 
W.  Sel.  Dec.  214.  224;  Story,  Prom.  Notes; 
Byles,  Bills ;  Parsons,  Bills. 

PRBSERVATION.  Keeping  safe  from 
harm;  avoiding  injury.  This  term  always 
presupposes  a  real  or  existing  danger. 

A  jettison,  which  is  always  for  the  preser- 
vation of  the  remainder  oi  the  careo,  must 
therefore  be  made  only  when  there  is  a  real 
danger  existing.    See  Average  ;  Jettison. 

PRESIDENT.  An  officer  of  a  company 
who  is  to  direct  the  manner  in  which  uusi- 
ness  is  to  be  transacted.  From  the  decision 
of  the  president  there  is  an  appeal  to  the 
body  over  which  he  presides. 

PRESIDENT  OF  THE  UNITED 
STATES  OF  AMERICA.  The  title  of  the 
chief  executive  officer  of  the  United  States. 

The  constitution  directs  that  the  executive 
power  shall  be  vested  in  a  president  of  the 
United  States  of  America.    Art  2,  s.  1. 

2*  No  person  except  a  natnral-boru  citizen,  or  a 
eitizen  of  the  United  States  at  the  time  of  the  adop- 
tion of  this  constitution,  shall  be  eligible  to  the 
•flke  of  president;  neither  shall  any  person  be  eli- 
gible to  that  office  who  shall  not  hare  attained  the 
age  of  thirty-flTe  years  and  been  fourteen  years  a 
resident  within  the  United  States.  Art  2,  s.  1,  n. 
6.  In  case  of  the  removul  of  the  president  from 
office,  or  of  his  death,  resil^nation,  or  inability  to  dis- 
charge the  powers  and  duties  of  the  snid  ufflco,  the 
same  shall  devolve  en  the  vice-president;  and  the 
ooBj^ess  may  by  law  provide  for  the  removal,  death, 
resignation,  or  inability  both  of  the  president  and 
vice-president,  declaring  what  officer  shall  then  aot 
as  president;  and  such  officer  shall  act  accordingly 
nntii  the  disability  be  removed  or  a  president  shall 
be  elected.    Art.  2,  s.  1,  n.  6. 

8.  He  is  chosen  by  electors  of  president  (o.  v.). 
See  U.  S.  Const  art  2,  s.  1,  n.  2,  3,  4;  1  Kent, 
Comm.  273;  Story,  Const  ^  1447  et  m^.  After  his 
election,  and  before  he  enters  on  the  execution  of 
his  office,  he  shall  take  the  following  oath  or  affirm- 
ation: **1  do  solemnly  swear  (or  affirm)  that  I 
will  faithfully  exeouto  the  office  of  president  of  the 
United  States,  and  will,  to  the  best  of  my  ability, 
preserve,  protect,  and  defend  the  constitution  of  the 
United  States."    Article  2,  s.  1,  n.  8,  9. 

lie  holds  his  office  fur  the  term  of  four  years, 
art  2,  B.  1,  n.  1 ;  and  is  re-eligible  for  successive 
terms;  but  uo  one  has  ventured,  contrary  to 
public  opinion,  to  be  a  candidate  for  a  third  term. 

4.  The  president  shall,  at  stated  times,  receive 
for  his  eerviees  a  compensation  which  shall  neither 
be  increased  nor  diminished  daring  the  period  for 
which  he  shall  have  been  eleeted ;  and'  he  shall  not 
recerve  within  that  period  any  other  emolument 
froia  the  United  States,  or  any  of  them.  Art  2, 
i.  1.  n.  7      The  act  of  the  24th  September,  17S9, 


ch.  19,  fixed  the  salary  of  the  president  at  twenty- 
five  thousand  dollars.     This  is  his  salary  now. 

The  powers  of  the  president  are  to  be  exercised 
by  him  alone,  or  by  him  with  the  concurrence  of 
the  senate. 

5.  The  constitution  has  vested  in  him  nlone  the 
following  powers:  be  is  commander-in-chief  of  the 
army  and  navy  of  the  United  States,  and  of  the 
militia  of  the  several  states,  when  called  into  the 
actual  service  of  the  United  States;  he  may  require 
the  opinion,  in  writing,  of  the  principal  officers  of 
each  of  the  executive  departments,  upon  any  sub- 
ject relating  to  the  duties  of  their  respective  offices ; 
and*he  shall  have  the  power  to  grant  reprieves  and 
pardons  for  ofi'ences  against  the  United  States, 
except  in  oases  of  impeachment  Art  2,  s.  2,  n.  2. 
He  may  appoint  all  officers  of  the  United  States, 
whose  appointments  are  not  otherwise  provided  for 
in  the  con.otitution,  and  which-  shall  be  established 
by  law,  when  congress  shall  vest  the  appointment 
of  snch  officers  in  the  president  alone.  Art  2,  s. 
2,  n.  2.  He  shall  have  power  to  fill  up  all  vacan* 
cies  that  may  happen  during  the  recess  of  tha 
senate,  by  granting  commissiuns,  which  shall  ox- 
pire  at  the  end  of  their  next  session.  Art.  2,  s. 
2,  n.  3.  He  shall  from  time  to  time  give  congress 
information  of  the  state  of  the  Union,  and  recom- 
mend to  their  consideration  such  measures  as  he 
shall  judge  necessary  and  expedient;  he  may,  on 
extraordinary  occasions,  convene  both  houses,  or 
either  of  them,  and  in  case  of  disagreement  between 
them  with  respect  to  the  time  of  a()journment,  he 
may  adjourn  them  to  such  time  as  he  shall  think 
proper;  he  shall  receive  ambassadors  and  other 
public  ministers;  he  shall  take  care  that  the  laws 
be  faithfully  executed,  and  shall  commission  all 
officers  of  the  United  States. 

6«  His  power,  with  the  concurrence  of  the  senate^ 
is  as  follows : — to  make  treatiee,  provided  two-thirds 
of  the  senators  present  concur;  nominate,  and,  by 
and  with  the  advice  and  consent  of  the  senate^ 
appoint,  ambassadors,  other  public  ministers  and 
consuls,  judges  of  the  supreme  courts  and  all 
other  officers  of  the  United  States  whose  appoints 
ments  are  not  provided  fur  in  the  constitution,  and 
which  have  been  established  by  law;  but  the  con- 
gn>ss  may  by  law  vest  the  appointment  of  such 
inferior  officers  as  they  shall  think  proper  in  the 
president  alone,  in  the  courts  of  law,  or  in  the 
heads  of  departments.  Art  2,  s.  2,  n.  2.  See  1 
Kent,  Comm.  Lect  13;  Story,  Const  b.  3,  e.  86; 
Rawle,  Const  Index;  Serg.  Const  L.  Index. 


B^  a  figure,  this  word  signifies 
the  art  of  printing :  the  press  is  free. 

All  men  have  a  right  to  print  nnd  publish 
whatever  tbej  may  deem  proper,  unless  by 
doing  so  they  infringe  the  eights  of  another, 
as  in  the  case  of  copyrights  (q.  9.),  when 
they  may  be  enjoined.  For  any  injury  they 
may  commit  against  the  public  or  individuals 
they  may  be  punished,  either  by  indictment 
or  by  a  civil  action  at  the  suit  of  the  party 
injured,  when  the  injury  has  been  committed 
against  a  private  individual.  See  U.  S.  Const. 
Amend m.  art.  1 ;  Liberty  of  the  Press. 

PRB8UMPTION.  An  inference  affirm- 
ative or  disafBrmative  of  the  truth  or  false* 
hood  of  any  proposition  or  fact  drawn  by  a 
process  of  probable  reasoning  in  the  absence 
of  actual  certainty  of  its  truth  or  falnehood* 
or  until  such  certainty  can  be  ascertained. 
Best,  Presump.  4. 

An  inference  affirmative  or  disaffirmative 
of  the  existence  of  a  disputed  fact,  drawn  by 
a  judicial  tribunal,  by  a  procesr  of  probable 
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reasoning,  from  some  one  or  more  matters  of 
fact,  either  admitted  in  the  cause  or  other- 
wise satisfactorily  established.  Best,  Pre- 
3ump.  12. 

Conclusive  presumptions  are  inferences 
which  the  law  makes  so  peremptorily  that  it 
will  not  allow  them  to  be  overturned  by  any 
contrary  proof,  however  strong.  Best,  Pre- 
sump.  20.  They  are  called,  also,  absolute 
and  irrebuttable  presumptions. 

Disputable  presumptions  are  inferences  of 
law  which  hold  good  until  they  are  inva- 
lidated by  proof  or  a  stronger  presumption. 
Best,  Presump.  29  ;  2  Harr.  &  M'H.  Md.  77 ; 
4  Johns.  Ch.  N.  Y.  287. 

Presumptions  of  fact  are  inferences  as  to 
the  existence  of  some  fact  drawn  from  the 
existence  of  some  other  fact ;  inferences  which 
common  sense  draws  from  circumstances 
usually  occurring  in  such  cases.  1  Phil- 
lipps,  £v.  4th  Am.  ed.  599 ;  3  Barnew.  k 
Ad.  890 ;  3  Hawks,  No.  C.  122 ;  1  Wash.  C. 
C.  372. 

Presumptions  of  law  are  rules  which,  in 
certain  cases,  either  forbid  or  dispense  with 
any  ulterior  inquiry.  1  Qreenleai,  £v.  {  14. 
Inferences  or  positions  established,  for  the 
most  part,  by  the  common,  but  occasionally 
by  the  statute,  law,  which  are  obligatory  alike 
on  judges  and  juries.  Best,  Presump.  17. 
They  are  either  conclusive  or  disputable. 

The  distinotioDS  between  preramptions  of  law 
and  presumptions  of  fact  are— y!r«(,  that  in  regard 
to  presumptions  of  law  a  certain  inference  must 
be  made  wnenever  the  facta  appear  which  furnish 
the  basi)  of  the  inference ;  while  in  case  of  other 
presumptions  a  discretion  more  or  less  extensive 
is  vested  in  the  tribunal  as  to  drawing  the  infer- 
ence. See  9  Barnew.  A  C.  643.  Second^  in  case 
of  presumptions  of  law,  the  court  may  draw  the 
inference  whenever  the  requisite  facts  are  de- 
veloped in  pleading,  Stephen,  Plead.  4th  ed.  382 ; 
while  all  other  presumptions  can  be  made  onlj  by 
the  intervention  of  a  jury.  Presumptions  of  Isw 
are  reduced  to  fixed  rules,  and  form  a  part  of  the 
system  of  jurisprudence  to  which  they  belong; 
presumptions  of  fact  are  derived  wholly  and  di- 
rectly from  the  circumstances  of  the  particular 
case,  by  means  of  the  common  experience  of  man- 
kind. See  2  Starkie,  Ev.  684;  6  Am.  Law  Mag. 
370 ;  35  Penn.  St.  440. 

51*  In  giving  effect  to  presumptions  of  fact, 
it  is  said  that  the  presumption  stands  until 
proof  is  elven  of  the  contrary.  1  Crompt 
M.  &  R.  Exch.  895 ;  2  Harr.  &  M'H.  Md.  77 ; 
2  Dall.  Penn.  22;  4  Johns.  Ch.  N.  Y.  287. 
See  BuRDiN  of  Proof;  Onus  Probandi. 
This  contrary  proof  may  be  a  conflicting 
presumption;  and  Mr.  fiest  lays  down  the 
following  rules  for  application  in  such  oases: 
.^■first^  special  presumptions  take  the  place  of 
general  ones,  see  8  Barnew.  &  C.  73/  ;  ^  id, 
643;  5  Taunt  326;  1  Marsh.  68;  second, 
presumptions  derived  from  the  ordinary 
course  of  nature  are  stronger  than  casual 

Presumptions,  1  Garr.  k  K.  134 ;  4  Barnew. 
;  C.  71 ;  Coke,  Litt.  373  a;  third,  presump- 
tions are  favored  which  tend  to  give  validity 
to  acts,  1  Leach,  Cr.  Cas.  412 ;  5  Esp.  230 ; 
1  Mann,  k  R.  668 ;  3  Campb.  432 ;  2  Barnew. 
k  C.  814 ;  7  id.  573 ;  2  Wheat.  70 ;  1  South. 


N.  J.  148 ;  3  T.  B.  Monr.  Ky.  54 ;  7  «/.  344 ; 
2  Gill  k  J.  Md.  114 ;  10  Pick.  Mass.  359;  1 
Rawle,  Penn.  386;  Maxims,  Omnia  jrrcesu' 
muntur,  etc. ;  fourth,  the  presumption  of  in- 
nocence is  favored  in  law.  4  Cnrr.  k  P.  110  j 
Russ.&R.Cr.Cas.61;10Mee8.&W.Exch.l5. 

8.  Among  conclusive  presumptions  may 
be  reckoned  estoppels  by  deed,  see  Estopprls; 
solemn  admissions  of  parties,  and  unsolemn 
admissions  which  have  been  acted  on,  1 
Campb.  139 ;  1  Taunt.  398 ;  2  Term,  275  :  15 
Mass.  82 ;  see  Admissions  ;  1  Greenleaf,  Ev.  { 
205  ;  that  a  sheriff's  return  is  correct  as  to  facts 
stated  therein  as  between  the  parties,  15  Mass. 
82 ;  that  an  infant  under  the  age  of  seven  years 
is  incapable  of  committing  a  felony,  4  Black- 
stone,  Comm.  23  ;  that  a  boy  under' fourteen  is 
incapable  of  committins;  a  rape,  7  Carr.  k  P. 
582 ;  8  id.  736;  9  id,  118  ;  that  the  issue  of  a 
tri/tf  with  whom  her  husband  cohabits  is  legiti- 
mate, though  her  infidelity  be  proved,  3  Carr. 
k  P.  215 ;  1  Sim.  k  S.  Ch.  153 ;  5  Clark  k 
F.  Hou.  L.  163 ;  2  All.  Mass.  453 ;  3  id.  151 ; 
that  despatches  of  an  enemy  carried  in  a  neu- 
tral vessel  between  two  hostile  ports  are  hos- 
tile, 6  C.  Rob.  Adm.  440 ;  that  all  persons 
subject  to  any  law  which  has  been  duly  pro- 
mulgated, or  which  derives  its  validity  from 
general  or  immemorial  custom,  are  acquainted 
with  its  provisions.  4  Blackstone,  Comm. 
27 ;  1  Coke,  177  ;  2  id,  3  6;  6  id,  54  a.  See, 
also.  Limitation  ;  Prescription. 

4*  Among  rebuttable  presumptions  may 
be  reckoned  the  presumptions  that  a  man  is 
innocent  of  the  commission  of  a  crime,  2 
Lew.  Cr.  Cas.  227 ;  see  3  Gray,  Mass.  465 ; 
19  Bost.  Law  Rep.  615 ;  3  liast,  192 ;  10 
id.  211;   4  Barnew.  k  C.  247;  5  id.  758; 

2  Barnew.  k  Aid.  385;  that  the  possessor 
of  property  is  its  owner,  1  Strange,  505 ;  9 
Cush.  Mass.  150 ;  21  Barb.  N.  Y.  333 ;  35 
Me.  139,  150 ;  that  possession  of  the  fruits  of 
crime  is  guilty  possession,  2  Carr.  k  P.  359; 
7  id.  551 ;  Kuss.  k  R.  308 ;  1  Den.  Cr.  Cas.  596 ; 

3  Dev.  k  B.  No.  C.  122 ;  7  Vt.  122 ;  9  Conn. 
527 ;  19  Me.  398 ;  that  things  usually  done 
in  the  course  of  trade  have  been  done,  I 
Stark.  225 ;  1  Mann.  &  G.  46 ;  8  C.  B.  827 ; 
7  Q.  B.  846;  7  Wend.  N.  Y.  198;  9  id.  323; 
9  Serg.  k  R.  Penn.  385 ;  9  N.  H.  519 ;  10 
Mass.  205;  19  Pick.  Mass.  112;  7  Gill,  Md. 
34;  45  Me.  516,  550;  15  Conn.  206 ;  that 
solemn  instruments  are  duly  executed,  1 
Rob.  Eccl.  10 ;  9  Carr.  k  P.  570 ;  15  Me.  470; 

1  Mete.  Mass.  349;  15  Conn.  206;  that  a 
person,  relation,  or  state  of  things  once 
shown  to  exist  continues  to  exist,  as,  life, 

2  Rolle,  461;  2  East,  313;  1  Pet  452;  3 
McLean,  C.  C.  390;  see  2  Campb.  113;  14 
Sim.  Ch.  28,  277;  2  Phill.  Ch.  199 ;  2  Mees. 
k  W.  Exch.  894;  19  Pick.  Mass.  112;  I 
Mete.  Mass.  204 ;  1  Ga.  538 ;   11  N.  H.  191 ; 

4  Whart.  Penn.  150,  173 ;  23  Penn.  St.  114 ; 
36  Me.  176 ;  13  Ired.  No.  C.  333 ;  7  Tex.  178; 
1  Penn.  N.  J.  167  ;  see  Diath  ;  ti partnership, 
1  Stark.  405  ;   insanity,    3  Brown,  Ch.  443 ; 

3  Mete.  Mass.  164;  4  id,  545  ;  39  N.  H.  163. 

4  Wash.  C.  C.  262;  5  Johns.  N.  Y.  144 ;  1 
Pet  C.  C.  163 ;   2  Va.  Cas.  132 ;  4  M'Cord, 
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So.  C.  189 ;  that  official  acts  have  been  pro- 

Krly  performed.  1  J.  J.  Marsh.  Ky.  ^7 ; 
Johns.  N.  T.  182;  19  id.  345 ;  3  N.  H. 
310;  3  Gill  A  J.  Md.  359;  12  Wheat.  70;  7 
Conn.  350. 

Consult  Greenleaf,  Starkie,  Phillipps,  on 
Evidence ;  Best,  Matthews,  on  Presumptive 
Evidence ;  Russell  on  Crimes. 

PRESUMPTIVE  EVIDENCR     Any 

evidence  which  is  not  direct  and  positive. 
1  Starkie,  Ey.  3d  ed.  558.  The  proof  of 
facts  from  which  with  more  or  less  certainty, 
according  to  the  experience  of  mankind  of 
their  more  or  less  universal  connection,  the 
existence  of  other  facts  can  be  deduced.  2 
Saunders,  Plead.  673.  The  evidence  afforded 
by  circumstances,  from  which,  if  unexplained, 
the  jury  may  or  may  not  infer  or  pre- 
sume other  circumstances  or  facts.  1  Green- 
leaf,  £v.  {  13.  See  Peake,  Ev.  Norris  ed. 
45 ;  Best,  Pros.  4,  J  3. 

PRESUMPTIVE  HEIR.  One  who  if 
the  ancestor  should  die  immediately  would, 
under  existing  circumstances  of  things,  be 
his  heir,  but  whose  right  of  inheritance  may 
be  defeated  by  the  contingency  of  some 
nearer  heir  being  born :  as,  a  brother,  who  is 
the  presumptive  heir,  may  be  defeated  by 
the  oirth  of  a  child  to  the  ancestor.  2 
Sharswood,  Blackst.  Comm.  208. 

PRET  A  IXSAOE  (Fr.  loan  for  use). 
A  phrase  used  in  the  French  law  instead  of 
comfnjodatum, 

PRETENSION.     In  Prenoh  Law. 

The  claim  made  to  a  thing  which  a  party 
believes  himself  entitled  to  demand,  but 
which  is  not  admitted  or  adjudged  to  be  his. 

Tbe  words  rights,  aetiont,  and  pretentions  are 
luiially  joined ;  not  that  they  are  Byoonymous,  for 
right  is  something  positive  and  oertain,  action  is 
what  is  demanded,  while  preteimon  is  sometimes 
not  e^on  accompanied  by  a  demand. 

PRETERITION  (LtitprcBter  and  eo,  to 
go  by).  In  Civil  Law.  The  omission  by  a 
testator  of  some  one  of  his  heirs  who  is  en- 
titled to  a  legitime  {q,  v,)  in  the  succession.- 

Among  the  Romans,  the  pretention  of 
children  when  made  by  the  mother  was 
presumed  to  have  been  made  with  design ; 
the  preterition  of  sons  by  any  other  testator 
was  considered  as  a  wrong,  and  avoided  the 
will,  except  the  will  of  a  soldier  in  service, 
which  was  not  subject  to  so  much  form. 

PRETEXT  (Lat.  prcstexlum^  woven  be- 
fore). The  reasons  assigned  to  justify  an 
act,  which  have  only  the  appearance  of  truth, 
and  which  are  without  foundation,  or  which, 
if  true,  are  not  the  true  reasons  for  such  act 
Fattel,  liv.  3,  c.  3,  {  32. 

PRETIIXM  AFFECTIONIS  (Lat.). 
An  imaginary  value  put  upon  a  thing  by  the 
fancy  of  the  owner  in  his  affection  for  it  or 
for  the  person  from  whom  he  obtained  it. 
Bell,  Diet. 

SI*  When  an  injury  has  been  done  to  an 
article,  it  has  been  questioned  whether  in 
estimatine  the  damage  there  is  any  just 
gzonnd,    in    any  case,    for   admitting   the 
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freiium  affectionis.  It  seems  that  when  the 
injury  has  been  done  accidentally  bv  culpable 
negligence,  such  an  estimation  of  damages 
would  be  unjust,  but  when  the  mischief  has 
been  intentional  it  ought  to  be  so  admitted. 
Kames,  Eq.  74,  75. 

PREVARICATION.  In  CivU  Law. 
The  acting  with  unfaithfulness  and  want  of 
probity.  The  term  is  applied  principally  to 
the  act  of  concealing  a  crime.    Dig.  47.  l5.  6. 

PREVENTION  {La.t,preveniaio,  to  come 
before).  In  Civil  Law.  The  rightof  a  judge 
to  take  cognizance  of  an  action  over  which 
he  has  concurrent  jurisdiction  with  another 
judge. 

In  Pennsylvania  it  has  been  ruled  that  a 
justice  of  the  peace  cannot  take  cognizance 
of  a  cause  which  has  been  previously  decided 
by  another  justice.    2  Dall.  Penn.  77,  114. 

PRICE.  The  consideration  in  money 
given  for  the  purchase  of  a  thing. 

51*  There  are  three  requisites  to  the  quality 
of  a  price  in  order  to  make  a  sale. 
'  It  must  be  aerious  and  such  as  may  be 
demanded:  if,  therefore,  a  person  were  to 
sell  me  an  article,  and  by  the  agreement, 
reduced  to  writing,  he  were  to  release  me 
from  the  payment,  the  transaction  would  no 
longer  be  a  sale,  but  a  gift,  Pothier,  Yente, 
n.  r8. 

It  must  be  certain  and  determinate;  but 
what  may  be  rendered  certain  is  considered 
as  certain :  if,  therefore,  I  sell  a  thing  at  a 
price  to  be  fixed  by  a  third  person,  this  is 
sufficiently  certain,  provided  the  third  person 
make  a  valuation  and  fix  the  price.  Pothier, 
Vente,  n,  23,  24 ;  2  Sumn.  C.  C.  539 ;  4  Pick. 
Mass.  179  ;  13  Me.  400 ;  2  Ired.  No.  C.  36 ; 
3  Penn.  St.  60 ;  2  Kent,  Comm.  477.  When 
the  parties  have  not  expressed  any  price  in 
their  contract^  the  presumption  of  law  is 
that  the  thing  is  sold  tor  the  price  it  generally 
brings  at  the  time  and  place  where  the  agree- 
ment was  made.  3  T.  B.  Monr.  Ky.  133; 
6  Harr.  A  J.  Md.  273 ;  Coxe,  N.  J.  261 ;  10 
Bingh.  376;  4  Mann.  &  S.  217;  6  Taunt. 
108. 

8.  The  third  quality  of  a  price  is  that  it 
consists  in  mone;^,  to  be  paid  down,  or  at  a 
future  time ;  for  if  it  be  of  any  thing  else  it 
will  no  longer  be  a  price,  nor  the  contract 
a  sale,  but  exchange  or  barter.  Pothier, 
Vente,  n.  30 ;  16  ToiWlier.  n.  147 ;  12  N.  II. 
390 ;  10  Vt.  457 ;  21  id.  147. 

The  true  price  of  a  thing  is  that  for  which 
things  of  a  like  nature  and  quality  are 
usually  sold  in  the  place  where  situated,  if 
real  property,  or  in  the  place  where  exposed 
to  sale,  if  personal.  'Pothier,  Yente,  n.  243. 
The  first  price  or  cost  of  a  thing  does  not 
always  afford  a  sure  criterion  of  its  value.  It 
may  have  been  bought  very  dear  or  very 
cheap.  Marshall,  Ins.  620  et  seq.;  Avliffe, 
Parei^.  447 ;  Merlin,  Rupert. ;  4  Pick.  Mass. 
179 ;  8  id.  252 ;  16  id.  2^7. 

In  a  declaration  in  trover  it  is  usual,  when 
the  chattel  found  is  a  living  one,  to  lay  it  an 
of  such  a  price ;  when  dead,  of  such  a  valu« 
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8  Wentworth,  Plead.  372,  n. ;  2  Lilly,  Abr. 
629.     See  Bouvier,  Inst.  Index. 

PRIMA  FACIE  (Lat.).  At  first  view 
or  appearance  of  the  business:  as,  the 
holder  of  a  bill  of  exchange,  indorsed  in 
blank,  ie  primd  facie  its  owner. 

Primd  facie  evidence  of  fact  is  in  law 
sufficient  to  establish  the  fact,  unless  re- 
butted. 6  Pet.  622,  632 ;  14  id.  334.  See, 
fenerally,  7  J.  J.  Marsh.  Ky.  426 ;  3  N.  H. 
84 ;  7  Ala.  267 ;  5  Rand.  Va.  701 ;  1  Pick. 
Mass.  332;  1  South.  N.  J.  77 ;  1  Yeates, 
Penn.  347 ;  2  Nott  &  M'C.  So.  C.  320 ;  1 
Mo.  334;  11  Conn.  95;  2  Root,  Conn.  286; 
16  Johns.  N.  Y.  66,  136 ;  1  Bail.  So.  C. 
174;  2  A.  K.  Marsh.  Ky.  244.  For  ex- 
ample,  when  buildings  are  fired  by  sparks 
emitted  from  a  locouiotive  engine  passing 
alon^  the  road,  it  is  primd  facie  evidence  of 
negligence  on  the  part  of  those  who  have 
the  charge  of  it.     3  C.  B.  229. 

PRIMA  TONSURA  (Lat.).  A  grant 
of  a  right  to  have  the  first  crop  of  grass. 

I  Chitty,  Pract.  181. 

PRIMAOE.  In  Mercantile  Law.  A 
duty  payable  to  the  master  and  mariners  of 
a  ship  or  vessel, — to  the  master  for  the  use  of 
his  cables  and  ropes  to  discharge  the  goods 
of  the  merchant,  to  the  mariners  for  lading 
and  unlading  in  any  port  or  haven.  Abbott, 
Shipp.  270. 

This  payment  appears  to  be  of  very 
ancient  date,  and  to  be  variously  regulated 
in  different  voyages  and  trades.  It  is  some- 
times called  the  master's  hat-money.  3 
Chitty,  Com.  Law,  431. 

PRIMARY.  That  which  is  first  or  prin- 
cipal: as,  primary  evidence,  that  evidence 
wnich  is  to  be  admitted  in  the  first  instance, 
as  distinguished  from  secondary  evidence, 
which  is  allowed  only  when  primary  evidence 
cannot  be  had. 

PRIMARY  EVIDENCE.  The  best 
evidence  of  which  the  case  in  its  nature  is 
susceptible.  3  Bouvier,  Inst.  n.  3053.  See 
Evidence. 

PRIMARY  OBLIGATION.  An  obli- 
gation which  is  the  principal  object  of  the  con- 
tract: for  example,  the  primary  obligation  of 
the  seller  is  to  deliver  the  thing  sold,  and  to 
transfer  the  title  to  it.  It  is  distinguished 
from  the  accessory  or  secondary  obligation 
to  pay  damages  for  nof  doing  so.  1  Bouvier, 
Inst.  n.  702. 

PRIMARY  POWERS.  The  principal 
authority  given  by  a  principal  to  bis  agent: 

I I  d iffcrs  from  mediate poicers.    Story,  Ag.  {  58. 

PRIMATE.  In  Bcolesiaatioal  Law. 
An  archbishop  who  has  jurisdiction  over  one 
or  several  other  metropolitans. 

PRIMER  ELECTION.  A  term  used 
to  signify  first  choice. 

In  England,  when  coparcenary  lands  are 
divided,  unless  it  is  otherwise  agreed,  the 
eldest  sister  has  the  first  choice  of  the  pur- 
parts: this  part  is  called  the  enitia  pars. 
Sometimes  the  oldest  sister  makes  the  par- 


tition ;  and  in  that  case,  to  prevent  partialitj^ 
she  takes  the  last  choice.  Hob.  107 ;  Lit- 
tleton, li  243,  244, 245;  Bacon,  Abr.  Copar- 
ceners (U). 

PRIMER  SEISIN.  In  English  Law. 
The  right  which  the  king  had,  when  any  of 
his  tenants  died  seised  of  a  knight's  fee,  to 
receive  of  the  heir,  provided  he  were  of  full 
age,  one  whole  gear's  profits  of  the  lands, 
if  they  were  in  immediate  possession;  and 
half  a  year's  profits,  if  the  lands  were  in 
reversion,  expectant  on  an  estate  for  life.  2 
Sharswood,  Blacks t.  Gomm.  6G. 

PRIMOOENITIXRE.  The  state  of  being 
first  bom ;  the  eldest. 

Formerly  primogeniture  gave  a  title  in 
cases  of  descent  to  the  oldest  son  in  preference 
to  the  other  children.  This  unjust  aistinction 
has  been  generally  abolished  in  the  United 
States. 

PRIMOOENITUS  (Lat.).  The  firstr 
born.  1  Yes.  200.  And  see  3  Maule  &  S. 
25 ;  8  Taunt.  468  ;  3  Vern.  Ch.  6C0. 

PRIMUM  DECRETUM  (Lat.).  In  the 
courts  of  admiralty,  this  name  is  given  to  a 
provisional  decree.  Bacon,  Abr.  Tfie  Cotiri 
of  Admiralty  (E). 

PRINCE.  In  a  general  sense,  a  sovereign ; 
the  ruler  of  a  nation  or  state.  The  son  of 
a  king  or  emperor,  or  the  issue  of  a  ro;^al 
family :  as,  princes  of  the  blood.  The  chief 
of  any  body  of  men. 

By  a  clause  inserted  in  policies  of  insu- 
rance, the  insurer  is  liable  for  all  losses 
occasioned  by  '*  arrest  or  detainment  of  all 
kines,  princes,  and  people,  of  what  nation, 
condition,  or  quality  soever."  1  Bouvier, 
Inst.  n.  1218. 

PRINCIPAL.  Leading;  chief;  more  im- 
portant. 

This  word  has  several  meaningfl.  It  is  uied  in 
opposition  to  aeetnary,  to  show  the  degree  of  criine 
oommitted  by  two  persons.  Thas,  we  say,  the  prin- 
cipal is  more  gailty  than  the  aeoessary  after  the 
fact. 

In  estates,  principal  is  used  as  opposed  to  rnri- 
dent  or  acce»9oiy :  as  in  the  following  rule:  "The 
incident  shall  pass  by  the  grant  of  the  prinoipal, 
bat  not  the  prinoipal  by  the  grant  of  the  ineident: 
aec€9»t*rium  non  ducit,  atd  tquitur  •utcm  primci- 
paU:*     Coke,  Litt  162  a. 

It  is  ased  in  opposition  to  n</«n<,  and  in  this  senK 
it  signifies  that  the  principal  is  the  prime  mover. 

It  is  used  in  opposition  to  interest :  as,  the  princi- 
pal being  secared,  the  interest  will  follow. 

It  is  need  also  in  opposition  to  anrtty :  thns,  we 
say,  the  principal  is  answerable  before  the  surety. 

Prinoipal  is  used  also  to  denote  the  more  import- 
ant :  as,  the  principal  person. 

In  the  English  law,  the  chief  person  in  some  of 
the  inns  of  chancery  is  called  principal  of  the 
honse.  Prinoipal  is  also  used  to  designate  the  best 
of  many  things :  as,  the  prinoipal  bed,  the  prinoi- 
pal table,  and  the  like. 

In  Contraots.  One  who,  being  competent 
sui^juris  to  do  any  act  for  his  ovfn  benefit 
or  on  his  own  account,  confides  it  to  another 

ferson  to  do  for  him.     1  Domat,  b.  1,  tit.  15, 
ntrod. ;  Story,  Ag.  {  3. 
%.  £Tery  one  of  full  age,  and  not  other* 
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wise  disabled,  is  capable  of  being  a  principal ; 
for  it  is  a  rule  that  whenever  a  person  has 
power,  as  owner,  or  in  his  own  right,  to  do 
a  thing,  he  may  do  it  by  another.  Comyns, 
Dig.  Attorney  (CI);  lieineccius,  ad  Pand. 
p.  1,  L  3,  tit.  1.  {  424;  9  Coke,  76  b;  Story, 
Ag.  2  ^-  Infants  are  generally  incapable  of 
appointing  an  agent ;  but  unaer  special  cir- 
camstances  they  may  make  such  appoint- 
ments. For  instance,  an  infant  may  au- 
thorize another  to  do  any  act  which  is  bene- 
ficial to  him,  but  not  to  do  an  act  which  is 
to  his  prejudice.  2  Kent,  Comm.  233-243 ; 
0  Coke,  75,  76 :  3  Burr.  1804 ;  6  Cow.  N.  Y. 
393 ;  10  Ohio,  37 ;  10  Pet.  58,  69  ;  14  Mass. 
463.  A  married  woman  cannot,  in  general, 
appoint  an  agent  or  attorney;  and  when  it  is 
requisite  that  one  shonld  be  appointed,  the 
husband  usually  appoints  for  botn.  She  may, 
perhaps,  dispose  of  or  incumber  her  separate 

Property,  through  an  agent  or  attorney,  Croke 
ar.  165  ;  2  Leon.  200 ;  2  Bulstr.  13 ;  but  this 
seems  to  be  doubted.  Croke  Jac.  617 ;  Yely. 
1;  1  Brownl.  134;  2  id.  248;  Adams,  £j. 
174.  Idiots,  lunatics,  and  other  persons  not 
9ui  jurist  are  wholly  incapable  of  appointing 
an  agent     Story,  Ag.  {  o. 

8«  The  right^  to  which  principals  are  en- 
titled arise  from  obligations  due  to  them  by 
their  agents  or  by  third  persons. 

The  rights  of  principals  in  relation  to  their 
agents  are— p/?r«^,  to  call  them  to  an  account 
at  all  times  m  relation  to  the  business  of  the 
agency.  2  Bouyier,  Inst.  28.  Second,  when 
the  agent  yiolates  his  obligations  to  his  princi- 
pal, either  by  exceeding;  his  authority,  or  by 
positive  misoonduct,  or  by  mere  negligence  or 
omissions  in  the  discharge  of  the  functions  of 
his  agency,  or  in  any  other  manner,  and  any 
loss  or  damage  falls  on  his  principal,  the  latter 
will  be  entitled  to  full  indemnity.  1  Liver^ 
more,  Ag.  308;  Paley,  Ag.  7,  71,  74;  Story, 
Ag.  2  217  c ;  12  Pick.  Mass.  328 ;  20  id. 
167 ;  6  Hare,  Ch.  366 ;  7  Beav.  Rolls,  176. 
But  the  loss  or  damage  must  be  actual,  and 
not  merely  probable  or  possible.  Story,  Ag.  { 
222 ;  Paley,  Ag.  7,  8,  74,  76.  But  see  id.  74, 
note  2.  Third,  where  both  the  principal  and 
agent  may  maintain  a  suit  against  a  third 
person  for  any  matter  relating  to  the  agency, 
the  principal  hasarigbttosupersede  the  agent, 
bjT  suing  in  his  own  name ;  and  he  may  by 
Ills  own  intervention  intercept,  suspena,  or 
extinguish  the  right  of  the  agent  under  the 
contract.  Story,  Ag.  {  403 ;  4  Campb.  194 ; 
3  Hill,  N.  Y.  72,  73 ;  6  Serg.  k  R.  Penn.  27 : 
2  Wash.  C.  C.  283 ;  7  Taunt.  237,  243 ;  1 
Maiile  &  iS.  576.  But,  as  we  shall  presently 
see,  an  exception  to  this  rule  arises  in  favor 
of  the  agent,  to  the  extent  of  any  lien,  or 
other  interest,  or  superior  right,  he  may 
hare  in  the  property.  Story,  Ag.  {{  393, 397, 
407,  408,  424. 

4I»  In  general,  the  principal,  as  against 
third  persons,  has  a  right  to  all  the  advantages 
and  l^nefits  of  the  acts  and  contracts  of  nis 
agent)  and  is  entitled  to  the  same  remedies 
against  such  third  persons,  in  respect  to  such 
aets  and  contracts,  as  if  they  were  made  or 


done  with  him  personally.  Story,  Ag.  {J  418, 
420 ;  Paley,  Ag.  323  ;  8  La.  296 ;  2  Stark. 
443.  But  to  this  rule  there  are  the  follow- 
ing exceptions.  First,  when  the  instrument  is 
under  seal,  and  it  has  been  exclusively  made 
between  the  acent  and  the  third  person,  as,  for 
example,  a  charter-party  or  bottomry  bond 
made  by  the  master  of  a  ship  ip  the  course 
of  his  employment,  in  this  case  the  princi- 
pal cannot  sue  or  be  sued  on  it.  Story,  Ag. 
\  422 ;  Abbott,  Shipp.  pt.  3,  ch.  1,  {  2 ;  4  Wend. 
N.  Y.  285;  1  Paine,  C.  C.  252 ;  3  Wash.  C.  C. 
560.  Second,  when  an  exclusive  credit  is  given 
to  and  by  the  agent,  and  therefore  the  prin- 
cipal cannot  be  considered  in  any  manner  a 
party  to  the  contract,  although  he  may  have 
authorized  it  and  be  entitled  to  all  the  bene- 
fits arising  from  it.  The  case  of  a  foreign 
factor  buying  or  selling  goods  is  an  example 
of  this  kind :  he  is  treated,  as  between  him- 
self and  the  other  party,  as  the  sole  contractor, 
and  the  real  principal  cannot  sue  or  be  sued  on 
the  contract.  ^This,  it  has  been  well  observed, 
is  a  general  rule  of  commercial  law,  founded 
upon  the  known  usage  of  trade ;  and  it  is  strictly 
adhered  to,  for  the  safety  and  convenience  of 
foreign  commerce.  Story,  Ag.  {  423 ;  Smith, 
Merc.  Law.  66 ;  15  East,  62 ;  9  Barnew.  &  C. 
87 ;  4  Taunt.  574.  Third,  when  the  agent  has 
a  lien  or  claim  upon  the  property  bought  or 
sold,  or  upon  its  proceeds,  which  is  equal  to 
or  exceeds  the  amount  of  its  value,  tha  pi^rn- 
cipal  cannot  sue  without  the  consent  or  the 
agent.     Story,  Ag.  H  403.  407,  408,  424. 

ft*  But  contracts  are  not  unfrequently  made 
without  mentioning  the  name  of  the  prin- 
cipal :  in  such  case  he  may  avail  himself  of 
the  agreement ;  for  the  contract  will  be  treated 
as  that  of  the  principal  as  well  as  of  the  agent. 
If,  however,  tne  person  with  whom  the  con- 
tract was  made  bond  Jide  dealt  with  the 
agent  as  owner,  he  will  be  entitled  to  set  off 
any  claim  he  may  have  against  the  agent,  in 
answer  to  the  demand  of  the  principal ;  and 
the  principal's  right  to  enforce  contracts  en- 
tered into  by  his  agent  is  afiected  by  every 
species  of  fraud,  misreprettentation,  or  con- 
cealment of  the  agent  which  would  defeat 
it  if  proceeding  from  himself.  Story,  Ag.  {{ 
420,  421,  440;  2  Kent,  Comm.  032;  Paley, 
Ag.  324,  325;  3  Bos.  &  P.  490;  7  Term,  359, 
360,  note;  2  Caines,  N.  Y.  299;  24  Wend. 
N.  Y.  458 ;  3  Hill,  N.  Y.  72. 

S»  Where  the  principal  gives  notice  to  the 
debtor  not  to  pay  money  to  the  agent,  unless 
the  agent  has  a  superior  right,  from  a  lien  or 
otherwise,  the  amount  of  any  payment  aftei^ 
wards  made  to  the  agent  may  be  recovered 
by  the  principal  from  the  debtor.  Story,  Ag. 
{  429 ;  15  East,  65 ;  4  Campl.  60 ;  6  Cow. 
N.  Y.  181, 186.  Money  paid  by  an  agent  may 
also  be  recovered  by  the  principal  under  any 
of  the  following  circumstances :  ,firstt  where 
the  consideration  fails ;  second,  where  money 
is  paid  by  an  agent  through  mistake;  iJiird, 
where  money  is  illegally  extorted  from  ac 
agent  in  the  course  of  his  employment;  fourth^ 
where  the  money  of  the  principal  has  been 
fraudulently  applied  by  the  agent  to  an  il- 
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legal  and  prohibited  purpose.  Paley,  Ag. 
335-337.  When  goods  are  intrusted  to  an 
agent  for  a  specific  purpose,  a  delivery  by 
him  for  a  different  purpose,  or  in  a  manner 
not  authorized  by  the  commission,  passes  no 
property  in  them,  and  they  may,  therefore,  be 
reclaimed  by  the  owner.  Paley,  Ag.  340, 
341 ;  3  Pick*  Mass.  495.  Third  persons  are 
also  liable  to  the  principal  for  any  tort  or  in- 
jury done  to  his  property  or  rights  in  the 
course  of  the  agency.  If  both  the  agent  and 
third  person  have  been  parties  to  the  tort  or 
injury,  they  are  jointly  as  well  as  severally 
liable  to  the  principal,  and  he  may  maintain 
an  action  against  both  or  either  of  them. 
Story,  Ag.  }  436 ;  3  Maule  &  S.  562. 

Y*  The  liabilities  of  the  principal  are 
either  to  his  agent  or  to  third  persons.  The 
liabilities  of  the  principal  to  his  agent  are — 
to  reimburse  him  all  his  advances,  expenses, 
and  disbursements  lawfully  incurred  al)out 
the  agency,  and  also  to  pay  him  interest  upon 
such  advances  and  disbursements  whenever 
interest  may  fairly  be  presumed  to  have  been 
stipulated  for  or  to  be  due  to  the  agent. 
Story,  Ag.  {J  335,  336,  338 ;  Story,  Bailm. 
196,  197;  Paley,  Ag.  107,  108;  second,  to 
pay  him  his  commissions  as  agreed  upon,  or 
according  to  the  usage  of  trade,  except  in 
cases  of  gratuitous  agency,  Story,  Ag.  J  324 ; 
Paley,  Ag.  100-107  ;  tkirdt  to  indemnify  the 
agent«when,  without  his  own  default,  he  has 
sustained  damages  in  following  the  direc- 
tions of  his  principal :  for  example,  when 
the  agent  has  innocently  sold  the  goods  of  a 
third  person,  under  the  direction  or  authority 
of  his  principal,  and  a  third  person  recovers 
damages  against  the  agent,  the  latter  will  be 
entitled  to  reimbursement  from  the  princi- 
pal.    Story,  Ag.  i  339 ;  9  Mete.  Mass.  212. 

8.  The  principal  is  bound  to  fulfil  all  the 
engagements  made  by  the  a^ent  for  or  in  the 
name  of  the  principal,  and  which  come  within 
the  scope  of  his  usual  employment,  although 
the  agent  in  the  particular  instance  has  in 
fact  exceeded  or  violated  his  private  instruc- 
tions. Story,  Ag.  443 ;  Smith,  Merc.  Law, 
"56-59;  4  Watts,  Penn.  222;  21  Vt.  129;  26 
Me.  84  ;  1  Wash.  C.  C.  174.  And  where  an 
exclusive  credit  is  not  ^iven  to  the  agent,  the 
principal  is  liable  to  third  persons  upon  con- 
tracts made  by  his  agent  within  the  scope  of 
his  authority,  although  the  agent  contracts 
in  his  own  name  and  does  not  disclose  his 
agency.  Story,  Ag.  {  446.  But  if  the  prin- 
cipal and  agent  are  both  known,  and  exclu- 
sive credit  be  given  to  the  latter,  the  princi- 
pal will  not  be  liable  though  the  agent  should 
subsequently  become  insolvent.  Story,  Ag. 
2  447.  Where  money  is  paid  by  a  third  per- 
son to  the  agent,  by  mistake  or  upon  a  con- 
sideration that  has  failed,  the  principal  will 
be  liable  to  repay  it  although  he  may  never 
have  received  it  from  his  agent.  Story,  Ag. 
{  451 ;  Palej;,  Ag.  293 ;  2  Esp.  609. 

9*  The  principal  is  not,  in  general,  liable 
to  a  criminal  prosecution  for  the  acts  or  mis- 
deeds of  his  agent,  unless  he  has  authorized 
or  oo-operated  in    such  acts  or  misdeeds. 


Story,  Ag.  {  452 ;  Paley,  Ag.  303 ;  1  Mood 
&  M.  433.  He  is,  however,  civilly  liable  to 
third  persons  for  the  misfeasance,  negligence, 
or  omission  of  duty  of  his  agent  in  the  course 
of  the  agency,  although  he  did  not  authorize 
or  know  of  such  misconduct,  or  even  although 
he  forbade  it.  Story,  Ag.  {  452;  Paley,  Ag. 
294-307;  Smith,  Merc.  Law,  70,  71:  26  Vt. 
112.  123  ;  6  Gill  &  J.  Md.  291 ;  20  Barb.  N. 
Y.  507  ;  7  Cush.  Mass.  385 ;  and  he  is  liable 
for  the  injuries  and  wrongs  of  sub-agents 
who  are  retained  by  his  direction,  either  ex- 
press or  implied.  Story,  Ag.  {  454  ;  Paley, 
Ag.  296 ;  1  Bos.  &  P.  409.  Bvt  the  respon- 
sibility of  the  principal  for  the  negligence  or 
unlawful  acts  of  his  agent  is  limited  to  cases 

Sroperly  within  the  scope  of  the  agency. 
Tor  is  he  liable  for  the  mlful  acts  of  his 
agent  whereby  damage  is  occasioned  to  an- 
other, unless  he  originally  commanded  or 
subsequently  assented  to  the  act.  Paley,  Ag. 
298,  299  ;  Story,  Ag.  J  456 ;  9  Wend.  N.  Y. 
268 ;  23  Pick.  Mass.  25 ;  20  Conn.  284. 
.  In  Criminal  Iislw.  The  actor  in  the  com 
mission  of  a  crime. 

10«  Principals  are  of  two  kinds,  namely, 
principals  in  the  first  degree,  and  principals 
in  the  second  degree.  « 

A  principal  in  ihejirat  degree  is  one  who  is 
the  actual  perpetrator  of  the  fact.  1  Hale,  PI. 
Cr.  233,  615 ;  15  Ga.  346.  But  to  constitute 
him  such  it  is  not  necessary  that  he  should 
be  actually  present  when  the  offence  is  con- 
summated. 3  Den.  N.  Y.  190.  For  if  one 
lay  poison  purposely  for  another,  who  takes 
it  and  is  killed,  the  offender,  though  absent 
when  it  was  taken,  is  a  principal  in  the  first 
degree.  Fost.  349 ;  1  Hawkins,  PI.  Cr.  c.  31, 
{  7 ;  4  Sharswood,  Blackst.  Comm.  34 ;  1  Chitty, 
Crim.  Law,  257.  And  the  offence  may  be  com- 
mitted in  his  absence,  through  the  mediupa  of 
an  innocent  agent:  as,  if  a  pernon  incites  a 
child  under  the  age  of  discretion,  or  any 
other  instrument  excused  from  the  responsi- 
bility of  his  actions  by  defect  of  understand- 
ing, ignorance  of  the  fact,  or  other  cause,  to 
the  commission  of  crime,  the  inciter,  though 
absent  when  the  fact  was  committed,  is  ex 
necessitate  liable  for  the  act  of  his  agent  and 
a  principal  iiv  the  first  degree.  1  Hale,  PI. 
Cr.  514 ;  2  Leach,  Cr.  Cas.  978.  But  if  the 
instrument  be  aware  of  the  consequences  of 
his  act,  he  is  a  principal  in  the  first  degreed 
the  employer,  in  such  case,  if  present  when 
the  fact  is  committed,  is  a  principal  in  the 
second  degree,  and,  if  absent,  an  accessary 
before  the  fact.  Russ.  k  R.  163;  1  Carr.  i 
K.  589 ;  1  Archbold,  Crim.  Law,  Waterman's 
7th  Am.  ed.  58-60. 

11*  Principals  in  the  second  degree  are  those 
who  are  present  aiding  and  abetting  the  com- 
mission of  the  fact.  2  Va.  Cas.  356.  They  are 
generally  termed  aiders  and  abettors,  and 
sometimes,  improperlis  accomplices ;  for  the 
latter  term  includes  all  the  particeps  criminis, 
whether  principals  in  the  first  or  second  de- 
gree or  mere  accessaries.  A  person  to  be  a 
principal  in  the  second  degree  need  not  be 
actually  present  an  ear-  or  eye-witness  of  the 
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transaction.  The  presence  may' be  constructr 
iye.  He  is,  in  construction  of  law,  present 
aiding  and  abetting  if,  with  the  intention  of 
eiving  assistance,  he  be  near  enough  to  afford 
it  should  the  Occasion  arise.  If,  for  instance, 
he  be  outside  the  bouse  watching  to  prevent 
Burprise,  or  the  like,  whilst  his  companions  are 
in  tne  house  committing  a  felony,  such  con- 
structive presence  is  sufficient  to  make  him 
a  principal  in  the  second  defl;ree.  Foster, 
Crim.  Law,  347,  350:  1  Russell,  Crim.  Law, 
27 ;  1  Hale,  565  ;  Wright,  Ohio,  75 ;  9  Pick. 
Mass.  496 ;  9  Carr.  A  P.  437 ;  15  III.  511. 
There  must,  however,  be  a  participation  in 
the  act;  for  although  a  person  be  present 
when  a  felony  is  committed,  yet  if  he  does 
not  consent  to  the  felonious  purpose  or  con- 
tribute to  its  execution  he  will  not  be  a 
principal  in  the  second  degree  merely  be- 
cause he  does  not  endeavor  to  prevent  the 
felony  or  apprehend  the  felon.  1  Russell, 
Crimes,  27;  1  Hale,  PL  Cr.  439;  Foster, 
Crim.  Law,  350;  9  Ired.  No.  C.  440;  3  Wash. 
C.  0.  223 ;  I  Wise.  159  ;  1  Archbold,  Crim. 
Law,  7th  Am.  ed.  61,  62. 

15I*  The  law  recognises  no  difference  be- 
tween the  offence  of  principals  in  the  first 
and  principals  in  the  second  degree.  And 
so  immaterial  is  the  distinction  considered  in 
practice  that,  if  a  man  be  indicted  as  princi- 
pal in  the  first  degree,  proof  that  he  was  pre- 
sent aiding  and  abetting  another  in  commit- 
ting the  offence,  although  his  was  not  the 
baud  which  actually  did  it,  will  support  the 
indictment ;  and  if  he  be  indicted  as  princi- 
pal in  the  second  degree,  proof  that  he  was 
not  only  present,  but  committed  the  offence 
with  his  own  hand,  will  support  the  indict- 
ment. So,  when  an  offence  is  punishable  by 
a  statute  which  makes  no  mention  of  princi- 
pals in  the  second  degree,  such  principals  are 
within  the  .meaning  of  the  statute  as  much 
as  the  parties  who  actually  commit  the  offence. 
I  Archbold,  Crim.  Law,  Waterman's  7th  Am. 
ed.  66,  67. 

In  treason,  and. in  offences  below  felony, 
and  in  all  felonies  in  which  the  punishment 
of  principals  in  the  first  degree  and  of  prin- 
cipals in  the  second  degree  is  the  same,  the 
indictment  may  charge  all  who  are  present 
and  abet  the  met  as  principals  in  the  first 
degree,  provided  the  offence  permits  of  a  par^ 
ticipation,  or  specially  as  aiders  and  aoetr 
tors.  Archbolcf,  Crim.  Plead.  14th  ed.  7  ;  11 
Cush.  Mass.  422;  1  Carr.  &  M.  187.  But 
where  by  particular  statutes  the  punishment 
is  different,  then  principals  in  the  second  de- 
gree must  be  indicted  specially  as  aiders 
and  abettors.  Archbold,  Crim.  Plead.  14th 
ed.  7.  If  indicted  as  aiders  and  abettors,  an 
indictment  charging  that  A  gave  the  mortal 
blow,  and  that  B,  C,  and  D  were  present  aid- 
ing and  abetting,  will  be  sustained  by  evi- 
dence that  B  gave  the  blow,  and  that  A,  C, 
and  D  were  present  aiding  and  abetting;  and 
even  if  it  appears  that  the  act  was  committed 
by  a  person  not  named  in  the  indictment, 
the  aiders  and  abettors  may,  nevertheless,  be 
convicted.     Dougl.  207 ;  1  East,  PI.  Cr.  350. 


And  the  same  though  the  jury  say  that  they 
are  not  satisfied  which  gave  the  blow,  if  they 
are  satisfied  that  one  of  them  did,  and  that 
the  others  were  present  aiding  and  abetting. 
1  Den.  Cr.  Cas.  52 ;  2  Carr.  £  K.  382. 

PRINCIPAL  CONTRACT.  One  en- 
tered into  by  both  parties  on  their  own  ac- 
counts or  in  the  several  qualities  they  assume. 

PRINCIPAL  OBLIGATION.  That 
obligation  which  arises  from  the  principal 
object  of  the  engagement  which  has  been 
contracted  between  the  parties.  It  differs 
from  an  accessory  obligation.  For  example, 
in  the  sale  of  a  horse,  the  principal  obliga- 
tion of  the  seller  is  to  deliver  the  horse ;  the 
obligation  to  take  care  of  him  till  delivered 
is  an  accessory  engagement  Pothier,  Obi. 
n.  182.  By  principal  obligation  is  also  un- 
derstood the  engagement  of  one  who  becomes 
bound  for  himself,  and  not  for  the  benefit  of 
another.     Pothier,  Obi.  n.  186. 

PRINCIPLES.     By  this  term  is  undei 
stood  truths  or  propositions  so  clear  that  thej 
cannot  be  proved  nor  contradicted  unless  by 
propositions  which  are  still  clearer. 

That  which  constitutes  the  essence  of  a 
body  or  its  constituent  parts.  8  Term,  107. 
See  Patents. 

2«  They  are  of  two  kinds :  one  when  the  princi- 
ple is  aniversal,  and  these  are  known  as  axioms  or 
maxims:  as,  no  one  can  transmit  rightt  which  ke 
haa  not  J  the  acct—ory  follow  the  principal,  ete. 
The  other  elass  are  simply  called  first  principles. 
These  principles  have  known  marks,  by  which  they 
may  always  be  recognised.  These  are— yf  r«f,  that  they 
are  so  clear  that  they  cannot  be  proved  by  anterior 
and  more  manifest  truths;  teevndy  that  they  are 
almost  universally  received ;  third,  that  they  are  so 
strongly  impressed  on  oar  minds  that  we  conform 
oarselves  to  them  whatever  may  be  our  avowed 
opinions. 

First  principles  have  their  source  in  the  senti- 
ment of  our  own  existeace,  and  that  which  is  in 
the  nature  of  things.  A  principle  of  law  is  a  nile 
or  axiom  which  is  founded  in  the  nature  of  the 
subject,  and  it  exists  before  it  is  expressed  in  the 
form  of  a  rule.  Domat,  Lois  Civiles,  lir.  pr61.  t. 
1,  s.  2 ;  TouUier,  tit.  pr61.  n.  17.  The  right  to  de- 
fend one*e  •«(/*  oontinuee  a»  long  a«  an  unjuet  attack, 
was  a  principle  before  it  was  ever  decided  by  a 
court:  so  that  a  court  does  not  eetablieh  but  recog- 
nizee principles  of  law. 

PRINTINO.  The  art  of  impressing  letr 
ters ;  the  art  of  making  books  or  papers  by 
impressing  legible  characters. 

The  right  to  print  is  guaranteed  by  law, 
and  the  abuse  of  the  right  renders  the  guilty 
person   liable  to  punishment.     See  Libel; 

LiBBRTT  OF  THE  PrESS  ;    PrESS. 

PRIORIT7.    Precedence  ;  going  before. 

3«  He  who  has  the  precedency  in  time  has 
the  advantage  in  right,  is  the  maxim  of  the 
law;  not  that  time,  considered  barely  in 
Itself,  can  make  any  such  difference,  but  be- 
cause, the  whole  power  over  a  thing  being 
secured  to  one  person,  this  bars  all  others 
from  obtaining  a  title  to  it  afterwards.  1 
Fonblanque,  £q.  320. 

In  the  payment  of  debts,  the  United  Slates 
is  entitled  to  priority  when  the  debtor  is 
insolvent  or  dies  and   leaves  an  insolvent 
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38tate.  ^he  priority  was  declared  to  extend 
to  cases  in  wnich  the  insolvent  debtor  had 
made  a  voluntary  assignment  of  all  his  pro- 
perty, or  in  which  his  effects  had  been  at- 
tached as  an  absconding  or  absent  debtor,  on 
which  an  act  of  legal  bankruptcy  had  been 
committed.  1  Kent,  Comm.  243;  1  Phil. 
Law  Int.  219, 251,  and  the  cases  there  cited. 

8*  Amons  common  creditors,  he  who  has 
the  oldest  hen  has  the  preference, — it  being 
a  maxim  both  of  law  and  equity,  qui  prior  est 
tempore^  potior  est  jure,  2  Johns.  Cn.  N.  Y. 
608.    See  Insolvency. 

But  in  respect  to  privileged  debts  existing 
'  against  a  ship  or  vessel  under  the  ^enenu 
admiralty  law,  the  order  of  priority  is  most 
generally  that  of  the  inverse  order  of  their 
creation, — thus  reversing  the  order  of  priority 
generally  adopted  in  the  courts  of  common 
law.  See  Maritime  Liins;  Marshalling 
AssxTS.  16  Bost.  Law  Rep.  1,  264 ;  17  id, 
421. 

PRISON.  A  public  building  for  con- 
fining persons,  either  to  insure  their  produc- 
tion in  court,  as  accused  persons  and  wit- 
nesses, or  to  punish,  as  criminals. 

The  root  is  French,  as  is  shown  bj  the  Norman 
pri9on;  prisoners,  Kelham,  Norm.  Fr.  Diet.,  and 
Fr.  pri$oH»f  prisons.  Britton,  o.  11,  de  Priton; 
Originally  it  was  distingaished  from  gaol,  which 
was  a  place  for  confinement,  not  for  punishment. 
See  Jacob,  Diet.  Oaol.  But  at  present  there  is  no 
snch  distinction. 

PRISON-BREAKINQ.  The  act  by 
which  a  prisoner,  by  force  and  violence, 
escapes  from  a  place  where  he  is  lawful Iv  in 
custody.     This  is  an  offence  at  common  law. 

To  constitute  this  offence,  there  must  be — a 
lawful  commitment  of  the  prisoner  on  crimi- 
nal process,  Coke,  2d  Inst.  589;  1  Garr  &  M. 
295;  2  Ashm.  Penn.  61;  1  Ld.  Raym.424; 
an  actual  breach  with  force  and  violence  of 
the  prison,  by  the  prisoner  himself,  or  by 
others  with  his  privity  and  procurement, 
Russ.  k  R.  458;  1  Russell,  Crimes,  380; 
the  prisoner  must  escape,  2  Hawkins,  PI. 
Cr.  c.  18,  s.  12.  See  1  Hale,  PL  Cr.  607 ;  4 
Sharswood,  Blackst.  Comm.  130;  Coke,  2d 
Inst.  500;  1  Gabbett,  Crim.  Law,  305; 
Alison,  Scotch  Law,  555;  Dalloz,  Diet 
Effraction;  3  Johns.  N.  Y.  449;  5  Mete. 
Mass.  559. 

PRISONER.  One  held  in  confinement 
against  his  will. 

2«  Lawful  prisoners  are  either  prisoners 
charged  with  crimes  or  for  a  civil  liability. 
Those  charged  with  crimes  are  either  persons 
accused  and  not  tried;  and  these  are  con- 
sidered innocent,  and  are  therefore  entitled 
to  be  treated  with  as  little  severity  as 
possible,  consistently  with  the  certain  deten- 
tion of  their  persons ;  they  are  entitled  to  their 
discharge  on  bail,  except  in  capital  cases, 
when  the  proof  is  great ;  or  those  who  have 
been  convicted  of  crimes,  whose  imprison- 
ment, and  the  mode  of  treatment  they 
experience,  is  intended  as  a  punishment: 
these  are  to  be  treated  agreeably  to  the 
roquisitions  of  the  law,  and,  in  the  United 


States,  always  with  humanity.  See  Pxni- 
TiNTiART.  Prisoners  in  civil  cases  are  per* 
sons  arrested  on  original  or  mesne  process^ 
and  these  may  generally  be  discharged  on 
bail ;  and  prisoners  in  execution,  who  cannot 
be  discharged  except  under  the  insolvent 
laws. 

8«  Persons  unlawfully  confined  are  those 
who  are  not  detained  by  virtue  of  some  law- 
ful, judicial,  legislative,  or  other  proceeding. 
They  are  entitled  to^ their  immediate  dis- 
charge on  habeas  corpus.  For  the  effect  of 
a  contract  entered  into  by  a  prisoner,  see  1 
Salk.  402,  n. ;  6  Toullier.  82. 

Prisoners  charged  with  the  commission  of 
crimes  under  the  United  States  laws  are  to 
be  confined  in  the  prisons  of  the  states,  or  in 
proper  places  of  confinement  provided  by 
the  marshals.    9  Cranch,  80. 

PRISONER  OF  WAR.     One  who  has 

been  captured  while  fighting  under  the 
banner  of  some  state.  He  is  a  prisoner 
although  never  confined  in  a  prison. 

In  modern  times,  prisoners  are  treated 
with  more  humanity  than  formerly:  the 
individual  captor  has  now  no  personal  right 
to  his  prisoner.  Prisoners  are  under  the 
superintendence  of  the  government,  and  they 
are  now  frequently  exchanged.  See  1  Kent, 
Comm.  14. 

It  is  a  general  rule  that  a  prisoner  is  out 
of  the  protection  of  the  laws  of  the  state  so 
far  that  he  can  have  no  civil  remedy  under 
them,  and  he  can,  therefore,  maintain  no 
action.  But  his  person  is  protected  ngainst 
all  unlawful  acts.  Bacon,  Abr.  Abatement 
(B  3),  Aliens  (D). 

PRIVATE.  Affecting  or  belonging  to 
individuals,  as  distinct  from  the  public 
generally.     Not  clothed  with  office. 

PRIVATE  ACT.  An  act  operating 
only  upon  particular  persons  and  private 
concerns,  and  rather  an  exception  than  a 
rule.  Opposed  to  public  act.  1  Sharswood, 
Blackst.  Comm.  86;  1  Term,  125;  Plowd. 
28 ;  Dy .  75,  1 19 ;  4  Coke,  Rep.  76.  Private 
acts  ought  not  to  be  noticed  by  courts  unless 
pleaded. 

PRIVATEER.  A  vessel  owned  by  one 
or  more  private  individuals,  armed  and 
equipped  at  his  or  their  expense,  for  the 
purpose  of  carrying  on  a  maritime  war,  by 
the  authority  of  one  of  the  belligerent 
parties. 

For  the  purpose  of  encouraging  the  owners 
of  private  armed  vessels,  they  are  usually 
allowed  to  appropriate  to  themselves  the 
property  they^  capture,  or,  at  least,  a  large 

Sroportion  of  it.  1  Kent,  Comm.  96 ;  Pothier, 
u  Dr.  de  Propr.  n.OOet  seq.  See  2  Dall. 
Penn.  36 ;  Z  id.  334 ;  4  Cranch,  2 ;  1  Wheat 
46 ;  3  id,  546 ;  5  id.  338 ;  2  Gull.  C.  C.  19, 56. 
5C6;  1  Mas.  C,  C.  3G5 ;  3  Wash.  C.  C.  209. 
Most  of  the  great  maritime  powers  have 
agreed  that  privateers  shall  not  be  allowed 
in  war. 

PRIVEMENT  ENCEINTE  (L.  Fr.). 
A  term  used  to  signify  that  a  woman  is 
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pregnant,  but  not  quick  toith  child.  See 
Wood,  Inst.  662 ;  Enceinte  ;  Fcstus  ;  Pkxq- 
v^Ncr. 

PRIVmS.  Persons  who  are  partakers 
or  have  an  interest  in  any  action  or  thine,  or 
any  relation  to  another.  Wood,  Inst.  b.  2, 
«.  3,  p.  255 ;  Coke,  Litt.  271  a. 

There  are  several  kinds  of  privies :  namely, 
privies  in  blood,  as  the  heir  is  to  the  ancestor; 
privies  in  representation,  as  is  the  executor 
or  administrator  to  the  deceased ;  privies  in 
estate,  as  the  relation  between  the  aonor  and 
donee,  lessor  and  lessee;  privies  in  respect 
to  contracts;  and  privies  on  account  of 
estate  and  contract  together.  Preston,  Coo  v. 
327-345.  Privies  have  also  been  divided 
into  privies  in  fact  and  privies  in  law.  8 
Coke,  42  b.  See  Viner,  Abr.  Privity;  5 
Comvns,  Dig.  347 ;  Hammond,  Part.  131 ; 
Wooiifall,  Landl.  k  Ten.  279 ;  1  Dane,  Abr.  c 
I,  art.  6. 

PRIViaNnS(Lat.).  ZnCiTULaw.  Son 
of  a  husband  or  wife  by  a  former  marriage ;  a 
stepson.    Calvinus,  Lex. ;  Vicat,  Voc.  Jur. 

FRTVIIiZSaB.  ZnClTilLaw.  Aright 
which  the  nature  of  a  debt  gives  to  a  creditor, 
and  which  entitles  him  to  be  preferred  before 
other  creditors.  La.  Code,  art.  3153 ;  Dalles, 
Diet.  PriviUge;  Domat,  Lois  Civ.  liv.  2,  t.  1, 
s.  4,  n.  1. 

51.  Creditors  of  the  same  rank  of  privi- 
leges are  paid  in  concurrence,  that  is,  on  an 
equal  footing.  Privileges  may  exist  either  in 
movables  or  immovables,  or  in  both  at  once. 
They  are  general  or  special,  on  certain  mova- 
bles. The  debts  which  are  privileged  on 
all  the  movables  in  general  are  the  following, 
which  are  paid  •  in  this  order.  Funeral 
charges.  Law  charges,  which  are  such  as 
are  occasioned  by  the  prosecution  of  a  suit 
before  the  courts.  But  this  name  applies 
more  particularly  to  costs,  which  the  party 
cast  has  to  pay  to  the  party  gaining  the 
cause.  It  is  in  favor  of  these  only  that  the 
law  grants  the  privilege.  Charges,  of  what- 
ever nature,  occasioned  by  the  last  sickness, 
concurrently  among  those  to  whom  they  are 
due.  See  Last  Sickness.  The  wages  of  ser- 
vants for  the  year  past,  and  so  much  as  is 
due  for  the  current  year.  Supplies  o/  pro- 
visions made  to  the  debtor  or  his  family 
during  the  last  six  months  by  retail  dealers, 
such  as  bakers,  butchers,  grocers,  and  during 
the  last  year  by  keepers  of  boarding-houses 
and  taverns.  The  salaries  of  clerks,  secreta- 
ries^ and  other  persons  of  that  kind.  Dotal 
rights,  due  to  wives  by  their  husbands. 

8«  The  debts  which  are  privileged  ou 
particular  movables  are~-the  debt  of  a  work- 
man or  artisan,  for  the  price  of  his  labor, 
on  the  movable  which  he  has  repaired  or 
made,  if  the  thing  continues  still  in  his 
possession ;  that  debt  on  the  pledge  which  is 
m  the  creditor's  possession ;  the  carrier's 
charges  and  accessory  expenses  on  the  thing 
carried;  the  price  aue  on  movable  effects, 
if  they  are  yet  in  the  possession  of  the  pur- 
chaser; and  the  like.    See  Lien. 


Creditors  have  a  privilege  on  immovables 
or  real  estate  in  some  cases,  of  which  the 
following  are  instances :~  the  vendor,  on  the 
estate  by  him  sold,  for  ihe  payment  of  the 
price,  or  so  much  of  it  as  is  due,  whether  it 
be  sold  on  or  without  a  credit;  architects 
and  contractors,  bricklayers,  and  other 
workmen,  employed  in  constructing,  re- 
building, or  repairing  houses,  buildings,  or 
making  other  works  on  such  houses,  buildings, 
or  works  by  them  constructed,  rebuilt,  or 
repaired ;  those  who  have  supplied  the  owner 
with  materials  fur  the  construction  or  repair 
of  an  edifice  or  other  work,  which  he  has 
erected  or  repaired  out  of  these  materials,  on 
the  edifice  or  other  work  constructed  or  re- 
paired.   La.  Code,  art.  3216. 

See,  generally,  as  to  privilege,  La.  Code, 
tit.  21;  Code  Civ.  tit.  18;  Balloz,  Diet. 
PrivUhge;  Lien;  Last  Sickness;  Prefer- 
ence. 

In  Maritime  Iasl-w,  An  allowance  to  the 
master  of  a  ship  of  the  general  nature  with 
primage,  being  compensation,  or  rather  a 
gratuity,  customary  m  certain  trades,  and 
which  the  law  assumes  to  be  a  fair  and  equi- 
table allowance,  because  the  contract  on  both 
sides  is  made  under  the  knowledge  of  such 
usage  by  the  parties. 

PRIVILEGE  FROM  ARREST.  Privi- 
lege  from  arrest  on  civil  process. 

It  is  either  permanent,  as  in  case  of 
ambassadors,  public  ministers  and  their 
servants,  the  royal  family  and  servants,  peers 
and  peeresses,  etc.,  or  temporary,  as  in  case 
of  members  of  congress,  vmo  are  privileged 
eundo,  manendo,  et  redeundo,  1  Kent,  Comm. 
243 ;  practising  barristers,  while  actually 
engaged  in  the  business  of  the  court,  2 
Dowl,  51 ;  5  id,  86 ;  1  H.  Blackst.  636 :  1 
Mees.  &  W.  Exch.  488 ;  6  Ad.  &  E.  623 ;  a 
clergyman  whilst  going  to  church,  perform- 
ing service,  and  returning,  7  Bingh.  320; 
witnesses  and  parties  to  a  suit  and  bail, 
eundo,  manendo,  et  redeundo,  5  Barnew.  & 
Ad.  1078;  6  Dowl.  632;  1  Stark.  470;  1 
Maule  &  S.  638 ;  1  Mees.  &  W.  Exch.  488 ; 
6  Ad.  &  E.  623 ;  and  other  persons  who  are 
privileged  by  law.     See  Arrest. 

PRIVILEGED  COMMUNICA- 
TIONS. A  communication  made  bondjide 
upon  any  subject-matter  in  which  the  party 
communicating  has  an  interest,  or  in  reference 
to  which  he  has  a  duty,  if  made  to  a  persou 
having  a  corresponding  interest  or  duty, 
although  it  contain  criminatory  matter  which 
without  this  privilege  would  be  slanderous 
and  actionable. 

3«  Duty,  in  this  canon,  cannot  be  confined 
to  legal  duties,  which  may  be  enforced  by 
indictment,  action,  rr  mandamus,  but  must 
include  moral  and  social  duties  of  imperfect 
obligation.  5  Ell.  &  B.  347.  The  proper 
meaning  of  a  privileged  communication, 
said  Mr  Baron  Parke,  is  only  this :  that  the 
occasion  on  which  the  communication  was 
made  rebuts  the  inference  prim&  facie 
arising  from  a  statement  prejudicial  to  the 
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eharacter  of  the  plaintiff,  and  puts  it  upon 
him  to  prove  that  there  was  malice  in  fact, — 
that  the  defendent  was  actuated  by  motives 
of  personal  spite  or  ill  will,  independent 
of  trie  occasion  on  which  the  communica- 
tion was  made.  2  Crompt.  M.  &  R.  Exch. 
573. 

8.  The  law  recognizes  two  classes  of  cases 
in  which  the  occasion  either  supplies  an 
absolute  defence,  or  a  defence  subject  to  the 
condition  that  the  partv  acted  bond  Jide 
without  malice.  The  distinction  turns  en- 
tirely on  the  question  of  malice.  The  com- 
munications last  mentioned  lose  their  privi- 
le^ce  on  proof  of  express  malice.  The 
former  depend  in  no  respect  for  their  pro- 
tection upon  the  bond  fides  of  the  defendant. 
The  occasion  is  an  absolute  privilege,  and 
the  only  questions  are  whether  the  occasion 
existed,  and  whether  the  matter  complained 
of  was  pertinent  to  the  occasion.  Heard, 
Libel  &  S.  I  89. 

4.  As  to  communications  which  are  thus 
absolutely  privileged,  it  may  be  stated  as 
the  result  of  the  authorities  that  no  person 
is  liable,  either  civilly  or  criminally,  in 
respect  of  any  thing  published  by  him  as  a 
member  of  a  legislative  body,  in  the  course 
of  his  legislative  duty,  nor  in  respect  of 
any  thing  published  by  him  in  the  course  of 
his  duty  in  any  judicial  proceeding.  This 
privilege  extends  not  only  to  parties,  counsel, 
witnesses,  jurors,  and  judges  in  a  iudicial 
proceeding,  but  also  to  pn>ceedings  m  legis- 
lative bodies,  and  to  all  who,  in  the  discharge 
of  public  duty  or  the  honest  pursuit  of .  private 
right,  are  compelled  to  take  part  in  the 
administration  of  justice  or  in  legislation. 
A  fair  report  of  any  judicial  proceeding  or 
inquiry  is  also  privileged.  Heard,  Libel  db 
S.  «  90,  103,  110. 

PRXVILHaED  COP7HOLD8.  Those 
copyholds  which  are  held  according  to  the 
cuatom  of  the  manor ^  and  not  according  to  the 
\vill  of  the  lord.  They  include  ancient  de- 
mesne and  customary  freehold.  See  Custom- 
ary Copyhold.  2  Wooddeson,  Lect.  33-49; 
Lee,  Real  Prop.  63 ;  1  Crabb,  Real  Prop.  709, 
919 ;  2  Sharswwd,  Blackst.  Comm.'  100. 

PRIVILEGED  DEED.  In  Scotch 
Law.  An  instrument,  for  example,  a  testa- 
ment, in  the  execution  of  which  certain  statu- 
tory formalities  usually  required  are  dis- 
pensed with,  either  from  necessity  or  expe- 
diency.    Erskine,  Inst.  3.  2.  22 ;  Bell,  Diet. 

FRIVILEGIUM  (priva  lex,  i.e.  de  uno 
homine).  In  Civil  Law.  A  private  law  in- 
flicting a  punishment  or  conferring  a  reward. 
Calvinus,  Lex.;  Cicero,  de  Lege,  3,  19,  pro 
Dotno,  17 ;  Vicat,  Voc.  Jur.  Every  peculiar 
right  by  which  one  creditor  or  class  of  credit- 
ors is  preferred  to  another  in  personal  actions. 
Vicat,  Voc.  Jur.  Every  privilege  granted  by 
law  in  derogation  of  common  rightk  Mackeldy, 
ii  188, 189.  A  claim  or  lien  on  a  thing,  which 
once  attaching  continued  till  waiver  or  satis- 
faction, and  which  existed  apart  from  posses- 
sion.   So  at  the  present  day  in  maritime  law: 


e.g.  the  lien  of  seamen  on  ship  for  wages.    2 
Parsons,  Marit.  Law,  561-56^. 

PRIVILEQIUM  CLERICALE  (Lat.). 
The  same  as  benefit  of  clergy. 

PRTVITy.  The  mutual  or  successive 
relationship  to  the  same  rights  of  property. 
1  Greenleaf,  Ev.  ilS9;  G  How.  60. 

PRIVITY  OP  CONTRACT.  The  re- 
lation which  subsists  between  two  contracting 
parties. 

From  the  nature  of  the  covenant  entered 
into  by  him,  a  lessee  has  both  privity  of  con- 
tract and  of  estate ;  and  though  by  an  assign- 
ment of  his  lease  he  may  destroy  his  privity 
of  estate,  still  the  privity  of  contract  remains, 
and  he  is  liable  on  his  covenant  notwithstand- 
ing the  assignment.  Dougl.  458,  764;  Viner, 
Abr. ;  6  How.  60. 

PRIVITY  OP  ESTATE.  Identity  of 
title  to  an  estate. 

The  relation  which  subsists  between  a 
landlord  and  his  tenant. 

3.  It  is  a  general  rule  that  a  termor  cannot 
transfer  the  tenancy  or  privity  of  estate  be- 
tween himself  and  his  landlord  without  the 
latter's  consent :  an  assignee  who  comes  in 
only  in  privity  of  estate  is  liable  only  while 
he  continues  to  be  legal  assignee;  that  is* 
while  in  possession  under  the  assignment. 
Bacon,  Abr.  Covenant  (14);  Woodfall,  Landl. 
&  T.  279 ;  Viner,  Abr. ;  Washburn,  Real  Prop. 

PRIVY.  One  who  is  a  partaker  or  has 
anj  part  os  interest  in  any  action,  matter,  or 
thing. 

PRIVY  COUNCIL.  The  chief  council 
of  the  sovereign,  called,  by  pre-eminence,  "  the 
Council,''  composed  of  those  whom  the  king 
appoints.     1  Sharswood,  Blackst.  Comm.  2^ 

By  iitatate  of  Charles  XL,  in  1679  the  number  waf 
limited  to  thirty, — fifteen  the  chief  officers  of  the 
state  ex  virtute  offiexi,  the  other  fifteen  at  the  king's 
pleasure;  but  the  number  is  now  indefinite.  A 
committee  of  the  privy  council  is  a  court  of  ulti- 
mate appeal  in  admiralty  causes  and  causes  of 
lunacy  and  idiocy,  3  P.  Will.  Ch.  108,  and  from 
all  dominions  of  the  crown  except  Great  Britain  and 
Ireland.  1  Wooddeson,  Lect.  157  h;  2  Stephen, 
Comm.  479 ;  3  id.  426,  432. 

PRIVY  SEAL.  In  Enslish  Law.  A 
seal  which  the  king  uses  to  such  grants  or 
things  as  pass  the  great  seal.  Coke,  2d  Inst. 
554. 

PRIVY  SIGNET.  The  seal  which  is 
first  used  in  making  grants,  etc.  of  the  crown. 
It  is  always  in  custody  of  the  secretary  of 
state.  2  Sharswood,  Blackst.  Comm.  347  ;  1 
Wooddeson,  Lect.  250;  I  Stephen,  Comm.  571. 

PRIVY  VERDICT.  One  which  is  de- 
livered privily  to  a  judge  out  of  court. 

PRIZE.  In  Maritime  Law.  The  ap- 
prehension and  detention  at  sea  of  a  ship  or 
other  vessel,  by  authority  of  a  belligerent 
power,  either  with  the  design  of  appropri- 
ating it,  with  the  goods  and  effects  it  contains, 
or  with  that  of  becoming  master  of  the  whole 
or  a  part  of  its  cargo.     1  C.  Rob.  Adm,  228. 
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The  vessel  or  goods  thus  taken. 

Goods  taken  on  land  from  a  public  enemy 
are  called  booty;  and  the  distinction  between 
a  prize  and  l>ooty  consists  in  this,  that  the 
former  is  taken  at  sea  and  the  latter  on  land. 

5I«  In  order  to  yest  the  title  of  the  prise 
in  the  captors,  it  must  ordinarily  be  brought 
with  due  care  into  some  convenient  port  for 
adjudication  by  a  competent  court.  But  cir^ 
cumstances  may  render  such  a  step  improper; 
and  of  these  the  captor  must  be  the  juage. 
In  making  up  his  decision,  ^ood  faith  and 
reasonable  discretion  are  required.  18  How. 
110;  1  Kent,  Comm.  101.  The  condemnation 
must  be  pronounced  by  a  prise  court  of  the 
government  of  the  captor  sitting  in  the 
country  of  the  captor  or  his  ally :  the  prise 
court  (»f  an  ally  cannot  condemn. 

8«  Strictly  speaking,  as  between  the  belli- 
gerent parties  the  title  passes,  and  is  vested 
when  the  capture  is  complete ;  and  that  was 
formerly  held  to  be  complete  and  perfect 
when  the  battle  was  over  and  the  spis  recu- 
perandi  was  eone.  But  by  the  modern  usage 
of  nations  this  is  not  sufficient  to  change  the 
property.  A  judicial  tribunal  must  pass 
upon  the  case ;  and  the  property  is  not  charged 
in  favor  of  a  neutral  vendee  or  recaptor,  so 
as  to  bar  the  original  owner,  until  a  regular 
sentence  of  condemnation.  1  Kent,  Comm. 
102.  See  Phillimore,  Int.  Law,  Index,  Prize; 
1  Kent,  Comm.  101 ;  Abbott,  Shipp. ;  13  Viner, 
Abr.  51;  2  Brown,  Civ.  Law,  444;  Merlin, 
lUpert.;  Bouvier,  Inst.  Index;  Infra  Prjs- 

UOIA. 

In  Contracts.  A  rewaird  which  is  offered 
to  one  of  several  persons  who  shall  accomplish 
a  certain  condition :  as,  if  an  editor  should 
offer  a  silver  cup  to  the  individual  who  shall 
write  the  best  essay  in  favor  of  peace. 

In  this  case  there  is  a  eontract  subsisting  between 
the  editor  and  each  person  who  may  write  such 
essay  that  he  will  pay  the  prize  to  the  writer  of  the 
best  essay.    Wolff,  Dr.  de  la  Nat*  §  076. 

A  thing  which  is  won  by  putting  into  a 
lottery. 

PRIZE  COURT.  In  English  Law. 
That  branch  of  admiralty  which  adjudicates 
upon  cases  of  maritime  captures  made  in  time 
01  war.  A  special  commission  issues  in  Eng- 
land, in  time  of  war,  to  the  judge  of  the  ad- 
miralty court,  to  enable  him  to  hold  such 
court.    See  Admiralty. 

Some  question  has  been  r&ised  whether  the  prize 
eonrt  is  or  is  not  a  separate  court  from  the  admi- 
ralty court.  Inasmuch  as  the  commission  is  always 
issued  to  the  judge  oC  that  court,  and  the  forms  of 
proceeding  are  substantially  those  of  admiralty, 
while  the  law  applicable  is  derived  from  the  same 
sources,  the  fact  that  the  commission  of  prize  is 
only  issued  oceasionally  would  hardly  seem  to 
Tender  the  distinction  a  valid  one. 

In  the  United  States,  the  admiralty  courts  dis- 
charge the  duties  both  of  a  prize  and  an  instance 
court 

PRO  (Lat.).  For.  This  preposition  is  of 
frequent  use  in  composition. 

PRO  AMITA  (Lat.).  A  great-grand- 
father's sister ;  a  great-aunt.  Ainsworth,  Diet. 


PRO  CONFESSO  (Lat.  as  confessed). 

In  Eqnity  Praotloe.  A  decree  taken 
where  the  defendant  has  either  never  ap- 
peared in  the  suit,  or,  after  having  appeared, 
nas  neglected  to  answer.  1  Darnell,  Chanc. 
Pract.  479 ;  Adams,  £q.  327,  374 ;  1  Smith, 
Chanc.  Pract.  254. 

PRO  EO  QUOD  (Lat.).  In  Pleading. 
For  this  that.  This  is  a  phrase  of  affirmation, 
and  is  sufficiently  direct  and  positive  for  intro- 
ducing a  material  averment.  1  Saund.  117, 
n.  4 ;  2  Chitty,  Plead.  369-393 ;  Gould,  Plead, 
c.  3,  2  34. 

PRO  INDIVISO  (Lat.).  For  an  undi- 
vided part.  The  possession  or  occupation  of 
lands  or  tenements  belonging  to  two  or  more 
persons,  and  where,  consequently,  neither 
knows  his  several  portion  till  divided.  Bract. 
1.5. 

PRO  INTBREBBE  BUO  (Lat.).  Ac- 
cording to  his  interest. 

PRO  QUERENTE  fLat.).  For  the  plain- 
tiff: usually  abbreviateaj7ro  <2t<er. 

PRO  RATA  (Lat.).  According  to  the  rate, 
proportion,  or  allowance.  A  creditor  of  an 
insolvent  estate  is  to  be  paid  pro  rata  with 
creditors  of  the  same  class. 

PRO  RE  NATA  (Lat.).  For  the  occasion 
as  it  may  arise. 

PRO  TANTO  (Lat.).  For  bo  much.  See 
17  Serg.  &  R.  Penn.  400. 

PRO  A  VIA  (Lat.).  A  great-grandmother. 
Ainsworth,  Diet. 

PROAVIXNCIXLIX8  (Lat.).  A  ^reat- 
grandmother's  brother.    Ainsworth,  Diet. 

P  R OAV IX  S  (Lat. ).  Great-grandfather. 
This  term  is  employed  in  making  genear 
logical  tables. 

PROBABILIT7.  Likelihood ;  conso- 
nance  to  reason :  for  example,  there  is  a 
strong  probability  that  a  man  of  good  moral 
character,  and  who  has  heretofore  been  re- 
markable for  truth,  will,  when  examined  as 
a  witness  under  oath,  tell  the  truth ;  and,  on 
the  contrary,  that  a  man  who  has  been  guilty 
of  perjury  will  not,  under  the  same  circum- 
,  stances,  tell  the  truth :  the  former  will,  there- 
fore, be  entitled  to  credit,  while  the  latter  will 
not. 

PROBABLE.  Having  the  appearance  of 
truth ;  appearing  to  be  founded  m  reason. 

PROBABLE  CAUSE.  Such  a  stat«  of 
facts  as  to  make  it  a  reasonable  presumption 
that  their  supposed  existence  was  the  cause 
of  action. 

3*  When  there  are  grounds  for  suspicion 
that  a  person  has  committed  a  crime  or  mis- 
demeanor, and  public  justice  and  the  good 
of  the  community  require  that  the  matter 
should  be  examined,  there  is  said  to  be  a 
prebabU  cause  for  making  a  charge  against 
the  accused,  however  malicious  the  intention 
of  the  accuser  may  have  been.  Groke  Elix. 
70;  2  Term.  231 ;  1  Wend.  N.  Y.  140,  345; 
5  Humphr.  Tenn.  357 ;  3  B.  Monr.  Ky.  4, 
See  1  Penn.  St.  234 ;  6  Watts  &  S.  Penn.  236 ; 
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1  Meigs,  Tenn.  84;  3  3rev.  No.  G.  94.  And 
probable  cause  will  be  presumed  till  the  con- 
trary appears. 

8*  In  an  action,  then,  for  a  malicious  pro- 
secution, the  plaintiff  is  bound  to  show  total 
absence  of  probable  cause,  whether  the  ori- 
ginal proceedings  were  civil  or  criminal.  5 
Taunt.  680 ;  I  Campb.  199 ;  2  Wils.  307 ;  1 
Chitty.  Pract.  48;  Hammond,  Nisi  P.  273. 
See  Malicious  Prosecution  ;  7  Cranch,  339; 
1  Mas.  C.  C.  24 ;  Stew.  Adm.  115 ;  U  Ad.  & 
E.  483 ;  1  Pick.  Mass.  524 ;  24  td  81 ;  8  Watts, 
Penn.  240 ;  3  Wash.  C.  C.  31 ;  6  Watts  &  S. 
Penn.  336 ;  2  Wend.  N.  Y.  424 ;  1  Hill,  So. 
C.  82 ;  3  Gill  A  J.  Md.  377 ;  9  Conn.  309 ;  3 
Blackf.  Ind.  445  ;  Bouvier,  Inst.  Index. 

In  cases  of  municipal  seizure  for  the  breach 
of  revenue,  navigation,  and  other  laws,  if  the 
property  seized  is  not  condemned,  the  partv 
seizing  is  exempted  from  liability  for  such 
seizure  if  the  court  before  which  the  cause  is 
tried  grants  a  certificate  that  there  was  j^ro- 
bable  cause  for  the  seizure.  If  the  seizure 
was  without  probable  cause,  the  Pftrty  injured 
has  his  remedy  at  common  law.  See  f  Cranch, 
339 ;  2  Wheat.  118 ;  9  id.  362 ;  16  Pet  342; 
3  How.  197  ;  4  id.  251 ;  13  id.  498. 

PROBATE  OF  A  WILL.  The  proof 
before  an  officer  authorized  by  law  that  an 
instrument  offered  to  be  proved  or  recorded 
is  the  last  will  and  testament  of  the  deceased 
person  whose  testamentary  act  it  is  alleged 
to  be. 

3*  Jurisdiciion.  In  England,  the  ecclesi- 
astical courts  were  the  only  tribunals  in 
which,  except  by  special  prescription,  the 
validity  of  wills  of  personal  estate  could  be 
established  or  disputed.  Hence,  in  all  courts, 
the  seal  of  the  ecclesiastical  court  is  conclu- 
sive evidence  of  the  factum  of  a  will  of  per- 
sonalty ;  from  which  it  follows  that  an  exe- 
cutor cannot  assert  or  rely  on  his  authority 
in  any  other  court,  without  showing  that  he 
has  previously  established  it  in  the  spiritual 
court, — the  usual  proof  of  which  is  tne  pro- 
duction of  a  copy  of  the  will  .by  which  he  is 
appointed,  oertifaed  under  the  seal  of  the  or- 
dinary.    This  is  usually  called  the  probate. 

The  ecclesiastical  courts  have  no  jurisdic- 
tion of  devises  of  lands;  and  in  a  trial  at 
common  law  or  in  equity  the  probate  of  a 
will  is  not  admissible  as  evidence,  but  the 
original  will  must  be  produced,  and  proved 
the  same  as  any  other  disputed  instrument. 
This  rule  has  been  modiiied  by  statute  in 
some  of  the  United  States.  In  New  York, 
the  record,  when  the  will  is  proved  by  the 
subscribing  witnesses,  is  primd  facie  evi- 
dence, and  provision  is  made  for  perpetuating 
the  evidence.  See  12  Johns.  N.  Y.  192 ;  14 
id,  407.  In  Massachusetts,  Connecticut, 
North  Carolina,  and  Michigan,  the  probate  is 
conclusive  of  its  validity,  and  a  will  cannot 
be  used  in  evidence  till  proved.  1  Pick. 
Mass.  114;  I  Gall.  C.  C.  622;  1  Mich.  Rev. 
Stat.  275.  In  Pennsylvania,  the  probate  is 
not  conclusive  as  to  lands,  and,  although 
not  allowed  by  the  register's  court,  it  may 
be  read  in  evidence.    5  Rawle,  Penn.  80. 


In  North  Carolina,  the  will  must  be  proved 
de  novo  in  the  court  of  common  pleas,  though 
allowed  by  the  ordinary.  1  Nott  k  M'C.  oo. 
C.  326.  In  New  Jersey,  probate  is  necessary, 
but  it  is  not  conclusive.  1  Penn.  N.  J.  & 
See  Letters  Testamentary. 

8*  The  effect  of  the  probate  in  this  coun- 
try, and  the  rules  in  regard  to  jurisdiction, 
are  generally  the  same  as  in  England ;  but, 
as  no  ecclesiastical  courts  exist  in  the  United 
States,  probate  is  granted  by  some  judicial 
officer,  who  performs  the  part  of  the  ordinary 
in  England,  but  generally  with  more  ample 
powers  in  relation  to  the  administration  of 
the  estate.  See  Surrogate;  Letters  Testa- 
mentary. 

The  proof  oi  the  will  is  a  judicial  proceed- 
ing, and  the  probate  a  judicial  act.  The 
party  propounoing  the  instrument  is  termed 
the  proponent,  and  the  party  disputing,  the 
contestant.  In  England,  proof  ex  parte  was 
called  probate  in  common  form,  and  proof  on 
notice  to  the  next  of  kin,  proof  in  solemn 
form.  In  the  United  States,  generally  speak- 
ing, proofs  are  not  taken  until  citation  or 
notice  has  been  issued  by  the  judge  to  all  the 
parties  interested  to  attend.  On  the  return 
of  the  citation,  the  witnesses  are  examined, 
and  the  trial  proceeds  before  the  court.  If 
the  iudge,  when  both  parties  have  been 
heard,  decides  in  favor  of  the  will,  he  admits 
it  to  probate ;  if  against  the  will,  he  rejects 
it,  and  pronounces  sentence  of  intestacy. 

4.  More  than  one  instrument  may  be 
proved ;  and  where  the  contents  of  two  or 
more  instruments  are  not  wholly  inconsistent 
with  each  other,  they  may  all  be  admitted 
as  together  constituting  the  last  will  and  tes- 
tament of  the  deceased.  Williams,  Exec.  281. 

On  the  probate  the  alleged  will  may  bo 
contested  on  any  ground  tending  to  impeach 
its  validity:  as,  that  it  was  not  executed  in 
due  form  of  law  and  according  to  the 
requisite  statutory  solemnities;  that  it  was 
forged,  or  was  revoked,  or  was  procured  by 
force,  fraud,  misrepresentation,  or  undue 
influence  over  a  weak  mind,  or  that  the 
testator  was  incompetent  by  reason  of  idiocy 
or  lunacy. 

PROBATION.  The  evidence  which 
proves  a  thing.  It  is  either  by  record, 
writing,  the  party's  own  oath,  or  the  testi- 
mony of  witnesses.  Proof.  It  also  signi^es 
the  time  of  a  novitiate ;  a  trial.    Nov.  5. 

PROBATOR.  In  Old  English  Law. 
Strictly,  an  accomplice  in  felony  who  to 
save  himself  confessed  the  fact,  and  charged 
or  accused  any  other  as  principal  or  acces- 
sary, aj^ainst  whom  he  was  bound  to  make 
good  his  charge.  It  also  signified  an  ap- 
prover, or  one  who  undertakes  to  prove  a 
crime  charged  upon  another.  Jacob,  Law 
Diet. 

PROBATORY  TERM.  In  the  British 
courts  of  admiralty,  after  the  issue  is  formed 
between  the  parties,  a  time  for  taking  the 
testimony  is  assigned.  This  is  called  a  pro- 
batory term. 
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ThiH  term  is  common  to  both  parties,  and  j 
either  party  may  examine  his  witnesses.  I 
When  good  cause  is  shown,  the  term  will  be  ' 
enlarged.  2  Brown,  Civ.  Law,  418 ;  Dunlop,  \ 
Adm.  Pract  217. 

PROBI   ET  LEOALES    HOMINES 

(Lat.).  Good  and  lawful  men  ;  persons  com- 
petent in  point  of  law  to  serve  on  juries. 
Croke  Eliz.  654,  751 ;  Croke  Jao.  635 ;  Mart. 
&  Y.  Tenn.  147 ;  Hard.  Ky.  63 ;  Bacon,  Abr. 
Juries  (A). 

PROBIT7.  Justice;  honesty.  A  man 
Df  prubity  is  one  who  loves  justice  and 
honesty,  and  who  dislikes  the  contrary. 
AYolff,  Dr.  de  la  Nat.  {  772. 

PROCEDENDO  (Lat.).  In  Practice.  A 

writ  which  issues  where  an  action  is  removed 
from  an  inferior  to  a  superior  jurisdiction  by 
habeas  corpus,  certiorari,  or  writ  of  privilege, 
and  it  does  not  appear  to  such  superior  court 
that  the  suggestion  upon  which  the  cause  has 
been  removed  is  sufficiently  proved ;  in 
which  case  the  superior  court  by  this  writ 
remits  the  cause  to  the  court  from  whence  it 
came,  oommandine  the  inferior  court  to 
proceed  to  the  final  hearing  and  determina- 
tion of  the  same.  See  1  0 bitty,  Bail,  575  ; 
2  W.  Blackst.  1060 ;  1  Strange,  527 ;  6 
Term,  365 ;  4  Barnew.  &  Aid.  535u  16  East, 
387. 

PROCEEDINQ'.  In  its  general  accept- 
ation, this  word  means  the  rorm  in  which 
actions  are  to  be  brought  and  defended,  the 
manner  of  intervening  in  suits,  of  conduct- 
ing them,  the  mode  of  deciding  them,  of 
opposing  judgments,  and  of  executing.    ' 

Ordinary  proceedings  intends  the  regular 
and  usual  mode  of  carrying  on  a  suit  by 
due  course  at  common  law. 

Summary  proceedings  are  those  where  the 
matter  in  dispute  is  decided  without  the 
intervention  of  a  jury :  these  must  be  author- 
iied  by  the  legislature,  except  perhaps  in 
cases  of  contempt,  for  such  proceedings  are 
unknown  to  the  common  law. 

In  Louisiana  there  is  a  third  kind  of 
proceeding,  known  by  the  name  of  executory 
proceeding,  which  is  resorted  to  in  the 
following  cUses:  When  the  creditor's  right 
arises  from  an  act  importing  a  confession  of 
judgment,  and  which  contains  a  privilege  or 
mortgage  in  his  favor;  or  when  the  cre- 
ditor demands  the  execution  of  a  judgment 
which  has  been  rendered  by  a  tribunal 
different  from  that  within  whose  iurisdiction 
the  execution  is  sought.     La.  Code,  art.  732. 

In  New  York  the  code  of  practice  divides 
remedies  into  actions  and  special  proceedings. 
An  action  is  a  regular  judicial  proceeding,  in 
which  one  party  prosecutes  another  party  for 
the  enforcement  or  protection  of  a  right,  the 
redress  or  prevention  of  a  wrong,  or  the 
punishment  of  a  public  offence.  Eveir  other 
remedy  is  a  special  proceeding.  N.  i .  Code, 
{2. 

'  PROCEEDS.  Money  or  articles  of  value 
arifciug  or  obtained  from  the  sale  of  property, 
ijoods  purchased  with  money  arising  from 


the  sale  of  other  goods,  or  obtained  on  their 
credit,  are  proceeds  of  such  goods.  2  Par- 
sons, Marit.  Law,  101, 202.  The  sum,  amount^ 
or  value  of  goods  sold,  or  converted  into 
money.    Wharton,  Diet.  2d  Lond.  ed. 

PROCERES  ( Lat.).  The  name  by  which 
the  chief  magistrates  in  cities  were  formerly 
known.     St.  Armand,  Hist.  £q.  88. 

PROCES- VERBAL.    In  French  Law. 

A  true  relation  in  writing,  in  due  form  of  law, 
of  what  has  been  done  and  said  verbally  in 
the  presence  of  a  public  officer,  and  what  he 
himself  does  upon  the  occasion.  It  is  a  spe- 
cies of  inquisition  of  office. 

The  proc^-verbal  should  be  dated,  contain 
the  name,  qualities,  and  residence  of  the  public 
functionary  who  makes  it,  the  cause  of  com- 
plaint, the  existence  of  the  crime,  that  which 
serves  to  substantiate  the  charge,  point  out 
its  nature,  the  time,  the  place,  the  circum- 
stances, state  the  proofs  and  presumptions, 
describe  the  place, — in  a  woru,  every  thing 
calculated  to  ascertain  the  truth.  It  must  bo 
signed  by  the  officer.    Dalloz,  Diet. 

PROCESS.  In  Practice.  The  means 
of  compelling  a  delendant  to  appear  in  court, 
after  suing  out  the  original  writ,  in  civil,  and 
after  indictment,  in  criminal,  cases. 

The  method  taken  by  law  to  compel  a  com- 
pliance with  the  original  writ  or  command i 
of  the  court. 

In  oini  causes,  in  all  roal  actions  and  fur  injuriei 
not  committed  against  the  peace,  the  first  step  was 
a  summons,  which  wus  served  in  persunal  actions 
by  two  persons  called  sammoners,  in  real  actions 
bj  erecting  a  white  stick  or  wand  on  the  defendant's 
grounds.  If  this  summons  was  disregnriied,  the 
next  step  was  an  attachment  of  the  goods  of 
the  defendant,  and  in  case  of  trespasses  the  attach- 
ment issued  at  once  without  iTsummons.  If  the 
attachment  failed,  a  distringas  issued,  which  was 
continued  till  he  appeared.  Here  process  ended 
in  injuries  not  committed  with  force.  In  case  of 
such  injuries,  an  arrest  of  the  person  was  provided 
for.  See  Arrest.  In  modern  practice  some  of 
these  steps  are  omitted ;  but  the  practice  of  the 
different  states  is  too  various  to  admit  tracing  here 
the  differences  which  have  resulted  from  retaining 
different  steps  of  the  process. 

In  the  English  law,  process  in  civil  causes 
is  called  original  process,  when  it  is  founded 
upon  the  original  writ;  and  also  to  distin- 
guish it  from  mesne  or  intermediate  process* 
which  issues  pending  the  suit,  upon  some 
collateral  interlocutory  matter,  as,  to  summon 
juries,  witnesses,  and  the  like ;  mesne  process 
is  also  sometimes  put  in  contradistinction  to 
Jinal  process,  or  process  of  execution ;  and 
then  it  signifies  all  process  which  intervenes 
between  tne  beginning  and  end  of  a  suit. 
3  Sharswood,  Blackst.  Comm.  279. 

In  Patent  Law.  The  art  or  method  by 
which  any  particular  result  is  prtiduced. 

A  process,  eo  nomine,  is  not  made  the  sub> 
ject  of  a  patent  in  our  act  of  congress.  It 
IS  includea  under  the  general  term  **  useful 
art.."  Where  a  result  or  effect  is  produced  bjr 
chemical  action,  by  the  operation  or  appb* 
cation  of  some  element  or  power  of  nature, 
or  of  one  substance  to  another,  such  modes. 
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methods,  or  operations  are  called  processes. 
A  new  process  is  usually  the  result  of  dis- 
ooTery;  a  machine,  of  invention.  The  arts 
of  tanning,  dyeing,  making  water-proof  cloth,* 
vulcanizing  mdia-rubber,  smelting  ores,  and 
numerous  others,  are  usually  carried  on  by 

Srocesses,  as  distinguished  from  machines. 
lUt  the  term  process  is  often  employed  more 
vaguely  in  a  secondary  sense,  m  which  it 
cannot  be  the  subject  of  a  patent  Thus,  we 
say  that  a  board  is  undergoing  the  process 
of  being  planed,  grain  of  being^round,  iron 
of  being  nammered  or  rolled.  Here  the  term 
is  used  subjectively  or  passively,  as  applied 
to  the  material  operatea  on,  and  not  to  the 
method  or  mode  of  producing  that  operation, 
which  is  by  mechanical  means,  or  the  use  of 
a  machine  as  distinguished  from  a  process. 
In  this  use  of  the  term  it  represents  the 
function  of  a  machine,  or  the  e£fect  produced 
by  it  on  the  material  subjected  to  tne  action 
01  the  machine,  and  does  not  constitute  a 
patentable  subject-matter,  because  there  can- 
not be  a  valid  patent  for  the  function  or 
abstract  effect  of  a  machine,  but  only  for  the 
machine  whiph  produces  it.  15  How.  267, 
268.  '  See  2  Barnew.  &  Aid.  349. 

PROCESS   OF  GARNISHMENT. 

See  Garnishment. 

PROCESS  OF  INTERPLEADER. 

A  means  of  determining  the  right  to  property 
claimed  by  each  of  two  or  more  persons, 
which  is  in  the  possession  of  a  third. 

Formerly,  when  two  parties  concurred  in 
bailment  to  a  third  person  of  things  which 
were  to  be  delivered  to  one  of  them  on  the 
performance  of  a  covenant  or  other  thing, 
and  the  parties  brought  several  actions  of 
detinue  against  the  bailee,  the  latter  might 
plead  the  facts  of  the  case  and  pray  that  the 
plaintiffs  in  the  several  actions  might  inter- 
plead with  each  other :  this  was  called  pro- 
cess of  interpleader.  3  Reeve,  Hist.  Eng. 
Law,  ch.  23 ;  Mitford,  Eq.  Plead.  Jeremy  ed. 
141 ;  2  Story,  Eq.  Jur.  {  802. 

PROCESS  OF  LA'W.  See  Due  Pro- 
cess OF  Law. 

PROCESSIONING.      In  Tennessee. 

A  term  used  to  denote  the  manner  of  ascer- 
taining the  boundaries  of  land,  as  provided 
for  by  the  laws  of  that  state.  Tenn.  Cump. 
Stat.  348.  The  term  is  also  U8ed  in  North 
Carolina.  3  Murph.  No.  C.  604 ;  3  Dev.  No. 
C.  268. 

PROCHEIN  (L.  Fr.).  Next.  A  term 
somewhat  used  in  modern  law,  and  more 
frequently  in  the  old  law:  as,  prochein  ami, 
prochein  cousin.    Coke,  Litt  10. 

PROCHEIN  AMI  (L.  Fr. ;  spelled,  also, 
prochein  amy  and  prochain  amy).  Next  friend. 
He  who,  without  being  appointed  guardian, 
sues  in  the  name  of  an  infant  for  the  recovery 
of  the  rights  of  the  latter,  or  does  such  other 
acts  as  are  authorized  by  law :  as,  in  Penn- 
sylvania, to  bind  the  infant  apprentice.  3 
&rg.  A  R.  Penn.  172 ;  1  Ashm.  Penn.  27.  For 
some  of  the  rules  with  respect  to  the  liability 


or  protection  of  a  prochein  ami,  see  3  Madd. 
Ch.  468;  4  id.  461;  2  Strange,  709;  1  Dick. 
Ch.  346;  1  Atk.  Ch.  570;  Mosel.  47,  85;  1 
Ves.  Ch.  409;  7  irf.  425 ;  10  td.  184;  Edwards, 
Parties,  182-204. 

PROCLAMATION.  The  act  of  causing 
some  state  matters  to  be  published  or  made 
generally  known.  A  written  or  printed  docu- 
ment in  which  are  contained  such  matters, 
issued  by  proper  authority:  as,  the  president's 
proclamation,  the  governor's,  the  mayor's 
proclamation.  The  word  proclamation  is  also 
used  to  express  the  public  nomination  made 
of  any  one  to  a  high  office :  as,  such  a  prince 
was  proclaimed  emperor. 

tl.  The  president's  proclamation  may  give 
force  to  a  law,  when  authorised  by  congress: 
as,  if  congress  were  to  pass  an  act,  which  should 
take  effect  upon  the  happening  of  a  contingent 
event,  which  was  to  be  declared  by  the  presi- 
dent by  proclamation  to  have  happened,  in 
this  case  the  proclamation  would  give  the 
act  the  force  of  law,  which  till  then  it 
wanted.  How  far  a  proclamation  is  evidence 
of  facts,  see  Bacon,  Abr.  Evidence  (F); 
Dougl.  594.  n.;  Buller,  Nisi  P.  226;  12  Mod. 
216  ;  8  State  Tr.  212;  4  Maule  &  S.  546;  2 
Campb.  44 ;  Dane,  Abr.  ch.  96,  a.  2,  3,  4 ; 
6  111.  577^  Brooke,  Abr. 

In  Practice.  The  declaration  made  by 
the  cryer,  by  authority  of  the  court,  that 
something  is  about  to  be  done. 

8*  It  usually  commences  with  the  French 
word  OyeZf  do  you  hear,  in  order  to  attract 
attention:  it  is  particularly  used  on  the 
meeting  or  opening  of  the  court,  and  at  its 
adjournment;  it  is  also  frequently  employed 
to  discharge  persons  who  have  been  accused 
of  crimes  or  misdemeanors. 

PROCLAMATION  OF  EXIGENTS. 
In  Old  Engliah  Practice.  On  awarding  an 
exigent,  in  order  to  outlawry,  a  writ  of  pro- 
clamation issued  to  the  sheriff  of  the  county 
where  the  party  dwelt,  to  make  three  procla- 
mations for  the  defendant  to  yield  himself  or 
be  outlawed. 

PROCLAMATION  OF  REBELLION. 

In  Old  English  Practice.  When  a  party 
neglected  to  appear  upon  a  subpama,  or  an 
attachment  in  tne  chancery,  a  writ  bearing 
this  name  issued ;  and,  if  he  did  not  surrender 
himself  by  the  day  assigned,  he  was  reputed 
and  declared  a  rebel. 

PROCREATION.  The  generation  of 
children:  it  is  an  act  authorized  by  the  law 
of  nature.  One  of  the  principal  ends  of 
marriage  is  the  procreation  of  children. 
Inst.  tit.  2,  in  pr. 

PROCTOR.  One  appointed  to  represent 
in  judgment  the  party  who  empowers  him, 
by  writing  under  his  hand,  called  a  proxy. 
The  term  is  used  chiefly  in  the  courts  of  civil 
and  ecclesiastical  law.  The  proctor  is  some- 
what similar  to  the  attorney.  Ayliffe,  Parerg. 
421. 

PROCURATION.    InClTrilLaw.   The 

act  by  which  one  person  gives  power  to  another 
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to  act  in  his  place,  as  he  could  do  himself. 
A  letter  of  attorney. 

An  express  procuration  is  one  made  by  the 
express  consent  of  the  parties.  An  implied 
or  iiicU  procuration  takes  place  when  an  in- 
diyidual  sees  another  managing  his  affairs 
and  does  not  interfere  to  prevent  it.  Dig.  \1, 
1.  6.  2;  50.  17.  60;  Code,  7.  32.  2. 

Procurations  are  also  divided  into  those 
which  contain  absolute  power,  or  a  general 
authority,  and  those  which  give  only  a  limited 
power.  Dig.  3.  3.  58;  17.  1.  60.  4.  Pro- 
curations are  ended  in  three  ways:  firatt  by 
the  revocation  of  the  authority ;  second,  by 
the  death  of  one  of  the  parties ;  third,  by  the 
renunciation  of  the  mandatory,  when  it  is 
made  in  proper  time  and  place  and  it  can  be 
done  without  injury  to  the  person  who  gave 
it  Inst.  3. 27 ;  Dig.  17. 1 ;  Code,  4. 35.  See 
Authohitt;  Letter  op  Attorney;  Mandate. 

PROCURATIONS.  In  Eocleaiaatical 
Law.  Certain  sums  of  money  which  parish 
priests  pay  yearly  to  the  bisbups  or  archdea- 
cons raiione  visitaiionis.  Dig.  3.  39.  25; 
Ayliffe,  Parerg.  429 ;  17  Viner,  Abr.  544. 

PROCURATOR.  In  CItU  Law.  A 
proctor;  a  person  who  acts  for  another  by 
virtue  of  a  procuration.  Procurator  est,  qui 
aliena  negotia  mandata  Domini  administrat. 
Dig.  3.  3.  1.    See  Attorney  ;  Authority. 

PROCURATOR,  FISCAL.  In  Sootch 
Law.     A  public  prosecutor.    Bell,  Diet. 

PROCURATOR  LITIS  (Lat.).  In  CiyU 
Law.  One  who  by  command  of  another  in- 
stitutes and  carries  on  for  him  a  suit.  Vicat, 
Voc.  Jur.  Procurator  is  properly  used  of  the 
attorney  of  actor  (the  plaintiff),  defensor  of 
the  attorney  of  reus  (the  defendant).  It  is 
distinguished  from  aavocattis,  who  was  one 
who  undertook  the  defence  of  persons,  not 
things,  and  who  was  generally  the  patron  of 
the  person  whose  defence  he  prepared,  the 
person  himself  speaking  it.  It  is  also  distin- 
guished from  cognitor,  who  conducted  the 
cause  in  the  presence  of  his  principal,  and 
generally  in  cases  of  citizenship;  whereas  the 
procurator  conducted  the  cause  in  the  absence 
of  his  principal.     Calvin  us.  Lex. 

PROCURATOR  IN  RBM  SUAM. 
In  Scotch  Law.  A  term  which  imports 
that  one  is  acting  as  attorney  as  to  his  own 
property.  When  an  assignment  of  a  thing 
IS  made,  as  a  debt,  and  a  procuration  or 
power  of  attorney  is  given  to  the  assignee  to 
receive  the  same,  he  is  in  such  case  procu- 
rator in  rem  suam.  3  Stair,  Inst.  1.  2.  3, 
etc.;  3  Erskine,  Inst  3.  5.  2;  1  Bell,  Diet.  b. 
5,  c.  2,  s.  1,  2  2. 

PROCURATORIUM  ( Lat. ) .  The  proxy 
or  instrument  by  which  a  proctor  is  con- 
stituted and  appointed. 

PRODIGAL.  In  dvU  Law.  A  person 
who,  though  of  full  age,  is  incapable  of 
managing  nis  affairs,  and  of  the  obligations 
whi/;h  attend  them,  in  consequence  of  his  bad 
oonduct,  and  for  whom  a  curator  is  therefore 
appointed. 


PRODITORIB(Lat.).  Treasonably.  This 
is  a  technical  word  formerly  used  in  indict- 
ments for  treason,  when  they  were  written 
in  Latin. 

PRODUCJBNT.  In  Ecoleaiaatioal 
La^7.  He  who  produces  a  witness  to  be  ex- 
amined. 

PRODUCTION  OF  SUIT  {nroduciio 
sectce).  The  concluding  clause  of  all  declara- 
tions is,  "  and  thereupon  he  brings  his  suit." 
In  old  pleading  this  referred  to  the  produc- 
tion by  the  plaintiff  of  his  secta  or  suit,  i.e. 
persons  prepared  to  confirm  what  he  had 
stated  in  the  declaration. 

The  phrase  has  remained ;  but  the  practice 
from  which  it  arose  is  obsolete.  3  Shars- 
wood,  Blackst.  Comm.  295 ;  Stephen,  Plead. 
428. 

PROFANE.  That  which  has  not  been 
consecrated.  By  a  profane  place  is  under^ 
stood  one  which  is  neither  sacred,  nor  sancti- 
fied, nor  religious.     Dig.  11.  7.  2.  4. 

PROFANISL7.  In  a  profane  mariner. 
In  an  indictment,  under  the  act  of  assembly 
of  Pennsylvania,  against  profanity,  it  is  re- 
quisite that  the  words  should  be  laid  to  have 
been  spoken  profanely.  11  Serg.  &  R.  Penn 
394. 

PROFANENESS,  PROFANITT.  In 
Criminal  Law.  A  disrespect  to  the  name 
of  God  or  his  divine  providence.  This  is 
variously  punished  by  statute  in  the  several 

states. 

PROFECTITUS  (Lat.).  In  CiTril  Law. 
That  which  descends  to  us  from  our  ascend- 
ants.   Dig.  23.  3.  5. 

PROFERT  IN  CURIA  (Lat.  he  pro- 
duced in  court :  sometimes  written  profert  in 
curiam  with  the  same  meaning).  In  Plead- 
ing. A  declaration  on  the  record  that  a  party 
produces  the  deed  under  which  he  makes  title 
m  court.  In  ancient  practice,  the  deed  itself 
was  actually  nroducea ;  in  modern  times,  the 
allegation  only  is  made  in  the  declaration, 
and  the  deed  is  then  constructively  in  pos- 
session of  the  court.  3  Salk.  119;  6  Mann. 
&  O.  277 ;  11  Md.  322. 

Profert  is,  in  general,  necessary  when 
either  [)arty  pleads  a  deed  and  claims  rights 
under  it,  whether  plaintiff,  2  Dutch.  N.  J. 
293,  or  defendant,  17  Ark.  279,  to  enable  the 
court  to  inspect  and  construe  the  instrument 
pleaded,  ana  to  entitle  the  adverse  party  to  oyer 
thereof,  10  Coke,  92  &;  1  Chitty,  Plead,  414; 
1  Archbold,  Pract.  164,  and  is  not  necessary 
when  the  party  pleads  it  withont  making  title 
under  it.  Gould,  Plead,  c.  7,  p.  2,  {  47.  But 
a  party  who  is  actually  or  presumptively  un- 
able to  produce  a  deed  may  plead  it  without 
Erofert,  as  in  suit  by  a  stranger,  Comyns, 
>ig.  Pleader,  0  8 ;  Croke  Jac.  217 ;  Croke 
Car.  441 ;  Carth.  316,  or  one  claiming  title 
by  operation  of  law.  Coke,  Litt.  225 ;  Bacon, 
Abr.  PlecLS  (1 12) ;  5  Coke,  75  ;  or  where  the 
deed  is  in  the  possession  of  the  adverse  party 
or  is  lost.  In  all  these  cases  the  special 
facts  must  be  shown,  to  excuse  the  want  of 
profert    See  Oould,  Plead,  o.  8,  p.  2 ;  Lawes, 
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Plead.  96 ;  1  Saund.  9  a,  note.  Profert  and 
oyer  are  abolished  in  Eneland  by  the  Com- 
mon Law  Procedure  Act,  15  &  16  Vict.  c.  76 ; 
and  a  provision  exists,  14  &  15  Vict.  c.  99, 
for  allowing  inspection  of  all  docnments  in 
the  possession  or  under  the  control  of  the 

Sarty  a;;ain8t  whom  the  inspection  is  asked, 
ee  25  £ng.  L.  &  Eq.  304.  In  many  of  the 
states  of  the  United  States  profert  has  been 
abolished,  and  in  some  instances  the  instru- 
ment must  be  set  forth  in  the  pleading  of  the 
party  relying  upon  it.  The  operation  of 
profert  and  oyer,  where  allowed,  is  to  make 
the  deed  a  part  of  the  pleadings  of  the 
party  producing  it.  11  Ma.  322;  3  Oranch, 
234.    See  7  Cranch,  176. 

PROFESSION.  A  public  declaration 
respecting  something.  Code,  10.  41.  6.  A 
Btate,  art,  or  mystery:  as,  the  legal  profession. 
Dig.  1.  18.  6.  4 ;  Domat,  Dr.  Pub.  1. 1,  t.  9,  s. 
1,  n.  7. 

In  EccleBiaatioal  Law.  The  act  of  en- 
tering into  a  religious  order.  See  17  Viner, 
Abr.545. 

PROFITS.  The  advance  in  the  price  of 
goods  sold  beyond  the  cost  of  purchase. 

The  gain  made  by  the  sale  of  produce  or 
manufactures,  after  deducting  the  value  of 
the  labor,  materials,  rents,  and  all  expenses, 
together  with  the  interest  of  the  capital  em- 
ployed. 

An  excess  of  the  value  of  returns  over  the 
value  of  advances. 

2.  This  is  a  word  of  very  extended  signifioation. 
In  commerce^  it  meaDfl  the  advance  in  the  price  of 
goods  sold  beyond  the  cost  of  purchase.  In  dis- 
tinction from  the  wages  of  labor,  it  is  well  under- 
stood to  imply  the  net  return  to  the  capital  or 
stock  employed,  after  deducting  all  the  expenses, 
including  not  only  the  wages  of  those  employed 
by  the  capitalist,  but  the  wages  of  the  capitidist 
himself  for  superintending  the  employment  of  his 
capital  or  stock.  Adam  Smith,  Wealth  of  Nat.  b. 
L  c.  0,  and  M  Culloch's  Notes;  Mill,  Polit.  Eoon.  c. 
15.  After  indemnifying  the  capitalist  for  his  out- 
lay, there  commonly  remains  a  surplus,  which  is 
his  profit,  the  net  income  from  his  capital.  1  Mill, 
Polit.  Eeon.  e.  15.  The  word  profit  is  generally 
used  by  writers  on  political  economy  to  denote  the 
difference  between  the  value  of  advances  and  the 
value  of  returns  made  by  their  employment 

3.  The  profit  of  the  farmer  and  the  manufac- 
turer is  the  gain  miide  by  the  sale  of  produce  or 
manufactures,  after  deducting  the  value  of  the 
labor,  materials,  rents,  and  all  expenses,  together 
with  th(^  intere^'t  of  the  capital  employed, — whether 
land,  buildings,  machinery,  instruments,  or  money. 
The  rents  and  profits  of  an  estate,  the  income  or 
the  net  income  of  it,  are  all  equivalent  expressions. 
The  income  or  the  net  income  of  an  estate  means 
only  the  profit  it  will  yield  after  deducting  the 
charges  of  management  5  Me.  202,  203 :  35  id. 
420,  421. 

Under  the  term  profit  is  comprehended  the  pro- 
duce of  the  Soil,  whether  it  arise  above  or  below 
the  surface:  as,  herbage,  wood,  turf,  eoals,  mine- 
rals, stones;  also  fish  in  a  pond  or  running  water. 
Profits  are  divided  into  profiit  CL  prendre^  or  those 
taken  and  enjoyed  by  the  mere  act  of  the  proprie- 
tor himself,  and  profit*  d  cendre^  namely,  such  as 
are  reeeived  at  the  hands  of  and  rendered  by  an- 
other.    Hammond,  Nini  P.  172. 

<!•  Profits  are  divided  by  writers  on  politioal 


economy  into  gross  and  net, — gross  profits  being 
the  whole  difference  between  the  value  of  advances 
and  the  value  of  returns  made  by  their  employ- 
ment, and  net  profits  being  so  much  of  that  differ- 
ence  as  is  attributable  solely  to  the  capital  employed. 
The  remainder  of  the  difference,  or,  in  other  words, 
the  gross  profits  minus  the  net  profits,  has  no  par- 
ticular name;  but  it  represents  the  profits  attribu- 
table to  industry,  skill,  and  enterprise.  See  Malthus, 
Def  in  Polit  Econ. ;  M'CulIoch,  Polit  Econ.  4th  ed. 
563.  But  the  word  profit  U  generally  used  in  a  less 
extensive  signification,  and  presupposes  an  excess 
of  the  value  of  returns  over  the  value  of  advances. 

5*  Using  profit  in  this  more,  limited  and 
popular  sense,  persons  who  share  profits  do 
not  necessarily  share  losses;  for  they  may 
stipulate  for  a  division  of  gain,  if  any.  and 
yet  some  one  or  more  of  them  mav,  by  agree- 
ment, be  entitled  to  be  indemni&ed  against 
losses  by  the  others :  so  that  whilst  all  share 
profits  some  only  bear  losses.  Persons  who 
share  gross  returns  share  profits  in  the  sense 
of  gain ;  but  they  do  not  oy  sharing  the  re- 
turns share  losses,  for  these  fall  entirely 
on  those  making  the  advances.  Moreover, 
although  a  division  of  gross  returns  is  a  divi* 
sion  ot  profits  if  there  are  any,  it  is  so  only 
incidentally,  and  because  such  profits  are  in- 
cluded in  what  is  divided :  it  is  not  a  division 
of  profits  as  such  ;  and  under  an  agreement 
for  a  division  of  gross  returns,  whatever  is 
returned  must  be  divided,  whether  there  be 
profit  or  loss,  or  neither.  1  I>indley,  Partn. 
Engl.  ed.  10.  These  considerations  have  led 
to  the  distinction  between  agreements  to 
share  profits  and  agreements  to  share  gross 
returns,  and  to  the  doctrine  that,  whilst  an 
agreement  to  share  profits  creates  a  partner- 
ship, an  agreement  to  share  eross  returns 
does  not.  1  Lindley,  Partn.  £ngl.  ed.  11. 
See  10  Vt.  170 ;  12  Conn.  69 ;  1  Campb.  329; 
2  Curt.  C.  C.  609 ;  38  N.  H.  287,  304. 

6.  Commissions  may  be  considered  as  pro- 
fits, for  some  purposes.  A  participation  in 
commissions  has  been  held  such  a  participa- 
tion in  profits  as  to  constitute  the  participants 
partners.  2  II.  Blackst.  235 ;  4  Barnew.  k 
Aid.  663.  So,  commissions  received  from  the 
sales  of  a  pirated  map  are  profits  which 
must  be  accounted  for  by  the  commission 
merchant  on  a  bill  by  the  proprietor  of  the 
copyright  2  Curt.  C.  C.  608.  As  between 
partners,  all  gains  which  equitably  belong  to 
the  firm,  but  which  are  clandestinely  re- 
ceived by  one  partner,  are  accounted  profits 
of  the  firm.  Story,  Partn.  J  174 ;  2  Curt.  C. 
C.  608,  609. 

Y.  A  direction  or  power  given  in  a  will  to 
raise  money  out  of  tne  rents  and  profits  of  an 
estate  for  the  payment  of  debts  and  legacies, 
or  to  raise  a  portion  within  a  definite  period, 
within  which  it  could  not  be  raised  out  of 
the  annual  rents  and  profits,  authorizes  a 
sale.  2  Ch.  Cas.  205;  1  Vem.  Ch.  104;  2 
id.  26,  310,  420,  424;  1  Ves.  Sen.  Ch.  491;  1 
Atk.  Ch.  550.  And  jud^s  in  latter  times, 
looking  to  the  inconvenience  of  raising  a 
large  sum  of  money  in  this  manner,  have  in* 
clined  much  to  treat  a  trust  to  apply  the 
rents  and  profits  in  raising  a  portion,  even 
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at  an  indefinite  period,  as  authorizing  a  sale 
or  mortgage.  2  J  arm  an,  Wills,  4th  Am.  ed. 
382,  383 ;  1  Ves.  Ch.  234 ;  1  Atk.  Ch.  505 ;  1 
Yes.  Sen.  Ch.  42.  But,  as  a  general  rule,  the 
question  whether  the  money  is  to  be  raised 
by  a  sale  or  mortgage  or  out  of  the  annual  rents 
and  profits  will  depend  upon  the  nature  of 
the  purpose  for  which  the  money  is  to  be 
raised,  and  the  general  tenor  of  the  will. 
2  Jarman,  Wills,  4th  Am.  ed.  383,  384 ;  3 
Brown,  Pari.  Gas.  66 ;  3  Younge  &  J.  Exch.  360 ; 

1  Atk.  Ch.  550;  1  Russ.  &  M.  Ch.  590 ;  3  id, 
97 ;  2  P.  Will.  Ch.  63.  The  circumstances  that 
have  chiefly  influenced  the  decisions  are— the 
appointment  of  a  time  within  which  the 
charge  cannot  be  raised  by  annual  profits ; 
the  situation  of  the  estate,  where  a  sale  or 
mortgage  would  be  very  prejudicial,  as  in  the 
case  of  a  reversion,  especially  if  it  would  oc- 
casion any  daneer  that  the  charge  would  not 
be  answered  in  its  full  extent ;  the  nature  of 
the  charge,  as  where  it  is  for  debts  or  portions, 
and,  in  the  latter  instance,  the  age  or  death  of 
the  child.  2  Ves.  Ch.  480,  n.  1 ;  1  Chanc. 
Cas.  170 ;  2  id.  205 ;  1  Vern.  Ch.  256;  2  id. 
26,  72,  420;  2  P.  Will.  Ch.  13,  050;  1  Fon- 
blanque,  £q.  440,  n.  (o) ;  1  Atk.  Ch.  506,  550; 

2  id.  358.  Biit  in  no  case  where  there  are 
subsequent  restraining  words  has  the  word 
profit  been  extended.  Prec.  Ch.  586,  note, 
and  the  cases  cited  there;  1  Atk.  Ch.  506; 
2  id,  105. 

8*  A  devise  of  the  rents  and  profits  of  land 
is  equivalent  to  a  devise  of  the  land  itself,  and 
will  carry  the  legal  as  well  as  the  beneficial 
interest  therein.  1  Ves.  Sen.  Ch.  171;  2 
Bamew.  &  Aid.  42 ;  Plowd.  540 ;  9  Mass.  372 ;  1 
Cush.  Mass.  93 ;  1  Ashm.  Penn.  131 ;  1  Spenc. 
N.  J.  142 ;  17  Wend.  N.  Y.  393 ;  5  Me.  119 ; 
35  ta.  414;  1  Atk.  Ch.  506;  2  wi.  358;  1  Brown, 
Ch.  310.  A  direction  by  the  testator  that  a 
certain  person  sh(dl  receive  for  hU  support  the 
ndvrojlts  of  the  land  is  a  devise  of  the  land 
itself,  f(jr  such  period  of  time  as  the  profits 
were  devised.    *5  Me.  419. 

An  assignment  of  the  profits  of  an  estate 
amounts  to  an  equitable  lien,  and  would  en- 
title the  assignee  in  equity  to  insist  upon  a 
mortgage.  Thus,  if  a  tenant  for  life  of  the 
real  estate  should,  by  covenant,  agree  to  set 
apart  and  pay  the  whole  or  a  portion  of 
the  annual  profits  of  that  estate  to  trustees 
for  certain  objects,  it  would  create  a  lien  in 
the  nature  of  a  trust  on  those  profits  against 
him  and  all  persons  claiming  as  volunteers 
or  with  notice  under  him.  2  Cox,  Ch.  253 : 
8.  c,  1  Ves.  Ch.  477;  3  Brown,  Ch.  531,  638. 

9m  Profits  expected  to  arise  from  merchan- 
dise employed  m  maritime  commerce  are  a 
proper  subject  of  insurance  in  England  and 
m  the  United  States.  1  Arnould,  Ins.  204; 
Marshall,  Ins.  b.  1,  ch.  3,  {  8 ;  3  Kent,  Comm. 
271 ;  10  Pick.  Mass.  399;  5  Mete.  Mass.  391; 
1  Sumn.  C.  C.  451.  So  in  Italy,  Targa,  cap. 
xliii.  no.  5;  Portugal,  Santerna,  part  iii.  no. 
40;  and  the  Han se  Towns.  2  Magnus,  213 ; 
Benecke,  Ass.  chap.  1.  sect.  10,  vol.  1,  p. 
170.  But  in  France,  Code  de  Comm.  art. 
147,   Holland,  Bynkershoeck,  Qusest.  Priv. 


Jur.  lib.  iv.  c.  5,  and  in  Spain,  except  to 
certain  distant  parts,  Ordinanzas  de  Biiboa, 
ch.  xxii.  art.  7,  8,  11,  it  is  illegal  to  insure 
expected  profits.  Such  insurance  is  required 
by  the  course  and  interest  of  trade,  and 
has  been  found  to  be  greatly  conducive  to 
its  prosperity.  3  Kent,  Comm.  271;  Law- 
rence,  J.,  2  East,  544 ;  1  Arnould,  Ins.  204, 
205.  Sometimes  the  profits  are  included  in 
a  valuation  of  the  gooas  from  which  they  are 
expected  to  arive;  sometimes  they  are  insured 
as  profits.  1  Johns.  N.  Y.  433 ;  3  Pet.  222 ; 
1  Sumn.  C.  C.  451 ;  6  £11.  &  B.  312 ;  2  East, 
544 ;  0  id,  316.  They  may  be  insured  equally 
by  valued  and  by  open  policies.  1  Arnould, 
Ins.  205 ;  3  Campb.  267.  But  it  is  more  ju- 
dicious to  make  the  valuation.  1  Johns.  N.  Y. 
433 ;  3  Kent,  Comm.  273.  The  insured  must 
have  a  real  interest  in  the  goods  from  which 
the  profits  are  expected,  3  Rent,  Comm.  271; 
but  he  need  not  have  the  absolute  property 
in  them.  16  Pick.  Mass.  397,  400;  13  Mass. 
61. 

10«  A  trustee,  executor,  or  guardian,  or 
other  person  standing  in  a  like  relation  to 
another,  may  be  made  to  adcount  for  and 
pay  all  the  profits  made  by  him  in  any  of 
the  concerns  of  his  trust,  as  by  embarkine 
the  trust  funds  in  trade.  1  Story,  Eq.  Jur.  q 
465;  2  Mylne  &  K.  Ch.  66,  672,  note;  1  Ves. 
Ch.  32,  41,  42,  43,  in  note ;  11  id.  61 ;  2  Ves. 
&  B.  Ch.  315;  1  Jac.  &  W.  Ch.  M2,  131;  1 
Turn.  &  R.  Ch.  379;  2  Williams,  Exec.  1311; 

I  Serg.  &  R.  Penn.  245;  1  Term,  295;  1 
Maule  &  S.  412;  2  Brown,  Ch.  400 ;  10  Pick. 
Mass.  77. 

The  expected  profits  of  a  special  contract 
may  be  reckoned  as  a  part  of  the  damages 
for  a  failure  to  fulfil  it,  where  it  appears 
that  such  profits  would  have  accrued  from 
the  contract  itself  as  the  direct  and  imme- 
diate consequence  of  its  fulBlment.  13  How. 
307,  344;  7  Cush.  Mass.  516,  522,  523;  8 
Exch.  401 ;  16  N.  Y.  489 ;  7  Hill,  N.  Y.  61 ; 
Maine,  Damages,  15, 16 ;  2  C.  B.  n.  s.  592.  But 
where  the  profits  are  such  only  as  were  ex- 
pected to  result  from  other  independent  bar- 
gains actually  entered  into  on  the  faith  of 
such  special  contract,  or  for  the  purposes  of 
fulfilling  it,  or  are  contingent  upon  future 
bargains  or  speculations  or  states  of  the 
market,  they  are  too  remote  and  uncertain  to 
be  relied  upon  as  a  proper  basis  of  damages, 
13  How.  307,  344;  38  Me.  361 ;  7  Cush.  Mass. 
516.  522,  523 ;  7  Hill.  N.  Y.  61 ;  13  C.  B. 
353;  Chitty,  Contr.  ed.  1860,  980,  981,  notes. 
See,  also,  21  Pick.  Mass.  378,  381 ;  3  Cush. 
Mass.  201,  205  ;  1  Pet.  C.  C.  85,  94 ;  3  Wnsh. 
C.  C.  184;  1  Pet.  172;  1  Yeates,  Penn.  36; 

II  Serg.  &  R.  Penn.  445. 

11*  A  purchaser  is  entitled  to  the  profits 
of  the  estate  from  the  time  fixed  up<m  for 
completing  the  contract,  whether  he  does  or 
does  not  take  possession  of  the  estate.  2 
Sugden,  A^end.  7th  Am.  ed.  ch.  10,  sect.  1, 
art.  1 ;  6  Dan.  Ky.  298 ;  3  Gill,  Md.  82.  See 
6  Ves.  Ch.  143,352;  12  Mees.&W.  Exch.  761. 

Under  whatcircumstancesaparticipation  or 
sharing  in  profits  will  make  one  a  partner  in 
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a  trade  or  adventure,  see  Partners;  Part- 

NIRSHIP. 

PROGRESSION  (Lat.  progreasio;  from 
pro  and  gredior^  to  go  forward).  That  state  of 
a  business  which  is  neither  the  commencement 
nor  the  end.  Some  act  done  after  the  matter 
has  commenced  and  before  it  is  completed. 
PJowd.  343.    See  Consummation;  Inceftion. 

PROHIBITION  (hni.  prohibition ;  from 
pro  and  habeo,  to  hold  back).  In  Practioe. 
The  name  of  a  writ  issued  by  a  superior  coprt, 
directed  to  the  judge  and  parties  of  a  suit  in  an 
inferior  court,  commanding  them  to  cease  from 
the  prosecution  of  the  same,  upon  a  sugges- 
tion that  the  cause  originally,  or  some  collate 
ral  matter  arising  therein,  does  not  belong  to 
that  jurisdiction,  but  to  the  cognizance  of  some 
''ither  court  3  Sharswood,  blackst.  Comm. 
112;  Comyns,  Dig.;  Bacon,  Abr.;  Saund. 
Index;  Viner,  Abr.;  2  Sellon,  Pract.  308; 
AyliflTe,  Parerg.  434;  2  H.  Blackst.  533. 

The  writ  of  prohibition  may  also  be  issued 
when,  having  jurisdiction,  the  court  has  at- 
tempted to  proceed  by  rules  differing  from 
those  which  ought  to  be  observed,  Buller, 
Nisi  P.  219,  or  when,  by  the  exercise  of  its 
jurisdiction,  the  inferior  court  would  defeat 
a  legal  right.    2  Chitty,  Pract  355. 

PROHIBITIVE        IMPEDIMENTS. 

Those  imp>ediments  to  a  marriage  which  are 
only  followed  by  a  punishment  but  do  not 
render  the  marriage  null.  Bowyer,  Mod. 
Civ.  Law,  44. 

PROJET.  In  International  Law. 
The  draft  of  a  proposed  treaty  or  convention. 

PROLEd  (Lat).  Progeny;  such  issue  as 
proceeds  from  a  lawful  marriage ;  and,  in  its 
enlarged  sense,  it  signifies  any  children. 

PROLETARIUS.  In  Ci^U  Law.  One 
who  had  no  property  to  be  taxed,  and  paid 
a  tax  only  on  account  of  his  children  (proles) ; 
a  person  of  mean  or  common  extraction. 
The  word  has  become  Frenchified,  proUtairt 
signifying  one  of  the  common  people. 

PROLICIDE  (Lat  proles,  offspring, 
cedere,  to  kill).  In  Medioal  Juxiepm- 
denoe.  A  word  used  to  designate  the 
destruction  of  the  human  offspring.  Jurists 
divide  the  subject  into  fceticid^t  or  the  de- 
struction of  the  foetus  in  utero,  and  infanti- 
cide, or  the  destruction  of  the  new-born  in- 
fant    Ryan,  Med.  Jur.  137. 

PROLIZIT7.  The  unnecessary  and  su- 
perfluous statement  of  facts  in  pleading  or 
m  evidence.  This  will  be  rejected  as  imper- 
tinent    7  Price,  £xch.  278,  n. 

PROLOCUTOR  (Lat  pro  and  loquor,  to 
speak  before).  In  BcclesiaBtloal  Law. 
The  president  or  chairman  of  a  convocation. 

PROLONGATION.  Time  added  to  the 
duration  of  something. 

.When  the  time  is  lengthened  during  which 
a  party  is  to  perform  a  contract,  the  sureties 
of  sucn  a  party  are,  in  general,  discharged, 
nnless  the  sureties  consent  to  such  prolon- 
gation.   See  QiYiNo  Time. 


In  the  civil  law  the  prolongation  of  time 
to  the  principal  did  not  discharge  the  surety. 
Dig.  2.  14.27;  12.  1.40. 

PROLTTiB  (Lat).     In  Roman  Law. 

The  term  used  to  denominate  students  of  law 
during  the  fifth  and  last  year  of  their  studies. 
They  were  left  during  this  year  very  much 
to  their  own  direction,  and  took  the  name 
(itpoXvToi)  prolytae  omnino  soluti.  They 
studied  chiefly  the  "Code  and  the  imperial 
constitutions.  See  Dig.  Pref.  Prim.  Const 
2;  Oalvinus,  Lex. 

PROMATERTERA  (Lat).  Great  ma- 
ternal aunt ;  the  sifter  of  one's  grandmother. 
Inst  3.  6.  3 ;  Dig.  38.  10.  10.  W  et  seq, 

PROMISE  (Lat  promiltOy  to  put  forward) 
An  engagement  by  which  the  promisor  con- 
tracts towards  another  to  perform  or  do  some- 
thing to  the  advantage  of  the  latter. 

when  a  promise  is  made,  all  that  is  said 
at  the  time  in  relation  to  it  must  be  considered : 
if,  therefore,  a  man  promises  to  pay  all  he 
owes,  accompanied  by  a  denial  that  he  owes 
any  thing,  no  action  will  lie  to  enforce  such 
a  promise.     15  Wend.  N.  Y.  187. 

And  when  the  promise  is  conditional,  the 
condition  must  be  performed  before  it  becomes 
of  binding  force.  7  Johns.  N.  Y.  36.  See 
Condition  ;  Contracts  ;  5  East  17 ;  2  Leon. 
224 ;  4  Bamew.  &  Aid.  595. 

PROMISE  OF  MARRIAGE.  A  con- 
tract  mutually  entered  into  by  a  man  and 
a  woman  that  they  will  marry  each  other. 
Every  marriage  is  necessarily  preceded  by 
an  express  or  implied  contract  of  this  de- 
scription, as  a  wedaing  cannot  be  agreed  upon 
and  celebrated  at  one  and  the  same  instant 
Addison,  Contr.  4th  ed.  676. 

3«  A  promise  of  marriage  is  not  to  be 
likened  to  an  actual  marriage.  The  latter, 
as  has  been  seen  in  the  article  on  marriaf^e, 
is  not  a  contract,  but  a  legal  relation ;  while 
the  former  is  an  executory  contract  in  the 
strict  sense  of  the  term,  and  governed  in  gene- 
ral by  the  ordinary  law  of  contracts,  though 
it  has  certain  peculiarities  of  its  own.  As  m 
other  contracts,  the  parties  must  be  sui  juris. 
If,  therefore,  the  man  or  the  woman  be  an 
infant,  or  labor  under  any  other  legal  dis- 
ability, he  or  she  will  not  be  bound  by  a 
promise  of  marriage;  but  if  one  of  the 
parties  be  an  infant  and  the  other  an  adult, 
the  promise  will  be  binding  upon  the  latter. 
Strange,  937 ;  5  Cow.  N.  Y.  475 ;  7  id,  22; 
5  Sneed,  Tenn.  659 ;  1  D.  Chipm.  Vt  252. 
Neither  does  it  follow,  as  we  snail  see  pre- 
sently, that  a  promise  of  marriage  is  not 
binding  because  the  parties  to  the  promise 
cannot  form  a  valid  marriage :  they  may  be 
competent  to  contract,  thougn  not  competent 
to  marry, 

8«  There  must  be  a  legal  and  valid  consi- 
deration ;  but  as  there  are  always  mutual 
promises,  they  are  a  sufficient  consideration 
tor  each  other.  There  must  be  a  meeting  of 
the  minds  of  the  parties,  t.«.  a  request  or 
proposition  on  the  one  side,  and  an  aasent  oe 
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the  other.  If  the  commanications  between 
the  parties  are  Terbal,  the  odI^  questions 
whicn  usually  arise  relate  to  evidence  and 
proof.  The  very  words  or  time  or  manner 
of  the  promise  need  not  be  proved,  but  it 
may  be  inferred  from  the  conduct  of  the 
parties,  and  from  the  circumstances  which 
usualiy  attend  an  engagement  to  marry :  as, 
tisiting,  the  understanding  of  friends  and 
t elation s,  preparations  for  marriage,  and  the 
reoeption  of  uie  man  by  the  woman's  family 
as  a  «uitor.  3  Salk.  16 ;  15  Mass.  1 ;  2  Dow 
&  C.  282 ;  2  Penn.  St.  80 ;  13  id.  331 ;  1 
Ohio  St.  26 ;  2  Carr.  &  P.  553 ;  1  Stark.  82 ; 
6  Cow.  N.  Y.  254 ;  26  Conn.  398 ;  4  Zabr. 
N.  J.  291;  1  Parsons,  Contr.  4th  ed.  545. 
When  the  parties  are  at  a  distance  from  each 
other,  and  the  o£fer  is  made  by  letter,  it 
will  be  presumed  to  continue  for  a  reasonable 
time  for  the  consideration  of  the  party  ad- 
dressed ;  and  if  accepted  within  a  reasonable 
time,  and  before  it  is  expressly  revoked,  the 
contract  is  then  complete.  I  Parsons,  Contr. 
b.  2,  c.  2, 

4*  A  promise  of  marriage  is  not  within 
the  third  clause  of  the  fourth  section  of  the 
Statute  of  Frauds,  relating  to  agreements 
made  upon  consideration  of  marriage;  but 
if  not  to  be  performed  within  a  year,  it  is 
within  the  fifth  clause,  and  must,  therefore, 
be  in  writing  in  order  to  be  binding.  1 
Strange,  34 ;  1  Ld.  Raym.  387 ;  2  N.  H.  515. 

If  no  time  be  fixed  and  agreed  u^n  for 
the  performance  of  the  contract,  it  is,  in  con- 
templation of  law,  a  contract  to  marry  within 
a  reasonable  period  after  request,  and  either 
party  may  call  upon  the  other  to  fulfil  the  en- 
gagement, and  in  case  of  default  may  bring  an 
action  for  damages.  If  both  parties  lie  by  for 
an  unreasonable  period,  and  do  not  treat  the 
contract  as  continuing,  it  will  be  deemed  to 
be  abandoned  by  mutual  consent.  If  the 
parties  are  somewhat  advanced  in  years,  and 
the  marriage  is  appointed  to  take  place  at  a 
remote  period  of  time,  the  contract  would  be 
voidable  at  the  option  of  either  party,  as  in 
restraint  of  marriage.  Addison,  Contr.  4th 
ed.  678. 

5*  The  defences  which  may  be  made  to 
an  action  for  a  breach  of  promise  of  marriage 
are,  of  course,  various ;  but  it  is  only  neces- 
sary to  notice  in  this  place  such  as  are  in 
tome  degree  peculiar.  Thus,  if  either  party 
has  been  convicted  of  an  infamous  crime,  or 
has  sustained  a  bad  character  generally,  and 
the  other  was  ignorant  of  it  at  the  time  of 
the  engagement,  or  if  the  woman  has  com- 
mitted fornication,  and  this  was  unknown  at 
the  time  to  the  man  who  promised  to  marry  her, 
or  if  the  woman  is  deeply  involved  in  debt 
at  the  time  of  the  engagement,  and  the  fact 
is  kept  secret  from  her  intended  husband, 
Addison,  Contr.  4th  ed.  680 ;  but  see  1  £11. 
B.  So  £.  7,  96,  or  if  false  representations  are 
made  by  the  woman,  or  by  her  friends  in  col- 
Insion  with  her,  as  to  her  circumstances  and 
situation  in  life  and  the  amount  of  her  foiv 
tune  and  marriage  portion,  either  of  these 
will  constitute  a  gooa  defence.    1  Carr.  &  P. 
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350,  529;  3  Esp.  236;  44  Me.  164;  1  Carr 
&  K.  463 ;  3  Bingh.  n.  c.  54 ;  Holt,  Nisi  P. 
161 ;  5  La.  Ann.  316 ;  18  111.  44.  But  it  has 
been  held  not  to  be  a  defence  that  the  plain- 
tiff at  the  time  of  the  engagement  was 
under  an  engagement  to  marry  another  per^ 
son,  unless  the  prior  engagement  was  fraudu- 
lently concealed.  1  £11.  B.  &  £.  796.  But 
see  1  Parsons,  Contr.  550. 

6«  If  afler  the  engagement  either  party 
is  guilty  of  gross  misconduct,  inconsistent 
wim  the  char/acter  which  he  or  she  was  fairly 
presumed  to  possess,  the  other  party  will  be 
released.  4  Esp.  256.  If  the  engagement 
is  made  without  any  agreement  respecting 
the  woman's  property,  and  she  afterwards 
disposes  of  any  considerable  portion  of  it 
witnout  her  intended  husband^s  knowledge 
and  consent,  or  if  she  insists  upon  having 
her  property  settled  to  her  own  separate  use, 
it  is  said  that  this  will  justify  him  in  break* 
ing  off  the  engagenient.  Addison,  Contr. 
4th  ed.  680.  So,  if  the  situation  and  posi* 
tion  of  either  of  the  parties  as  regards  his 
or  her  fitness  for  the  marriage  relation  is 
materiallv  and  permanentlv  altered  for  the 
worse  (whether  with  or  without  the  fault  of 
such  party)  after  the  engagement,  this  will 
release  the  other  party.  Thus,  if  one  of  the 
parties  is  attacked  by  blindness,  or  bv  an 
incurable  disease,  or  any  malady  calculated 
permanently  to  impair  and  weaken  the  con- 
stitution, this  will  dispense  with  the  perform- 
ance of  the  contract  on  the  part  of  the  other 
party.  Addison,  Contr.  4th  ed.  681 ;  Pothier, 
Tr.  du  Mar.  no.  1,  60,  61,  63.  Whether  it 
will  also  constitute  a  defence  for  the  party 
afflicted,  is  a  question  of  much  difficulty.  In 
a  recent  English  case,  where  it  appeared  that 
the  defendant  since  the  engagement  -had 
become  aflicted  with  consumption,  whereby 
he  was  rendered  incapable  of  marriage  with- 
out  great  dan^r  of  his  life,  it  was  held,  by 
six  judges  against  five,  that  this  constituted 
no  defence;  though  it  seemed  to  be  agreed 
that  it  would  have  been  a  good  defence  for  the 
other  party.     1  Ell.  B.  &  E.  746,  765. 

T*  The  common  opinion  that  an  agreement 
to  marry  between  persons  incapable  of  form- 
ing a  valid  marriage  is  necessarily  void,  is 
erroneous.  If  the  disability  pertains  only  to 
one  of  the  parties,  and  the  other  party  was 
ignorant  of  it  at  the  time  of  the  engagement, 
it  will  constitute  no  defence  for  the  former. 
Thus,  if  a  man  who  already  has  a  wife  living 
makes  a  promise  of  marriage  to  another 
woman  who  is  ignorant  of  the  former  mar- 
riage, he  will  be  liable  in  damages  for  a 
breach  of  his  promise,  although  a  perform- 
ance is  impossible.  2  Carr.  &  P.  553 ;  7  C. 
B.  999 ;  5  Exch.  776  ;  29  Barb.  N.  Y.  22. 

In  an  action  for  breach  of  promise  of  mar 
riage,  the  court  will  not  interfere  with  tha 
discretion  of  the  jury  as  to  the  amount  of 
damages,  unless  there  has  been  some  obvioun 
error  or  misconception  on  their  part,  or  it  in 
made  apparent  that  they  have  been  actuated 
by  improper  motives.  1  C.  B.  n.  s.  660 ;  1 
Younge  &  J.  Exch.  477 ;  26  Conn.  398.    And 
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if  the  defendant  has  undertaken  to  rest  his 
defence,  in  whole  or  in  part,  on  the  general 
bad  character  or  the  criminal  conduct  of  the 
plaintiff,  and  fails  altogether  in  the  proof,  the 
lury  may  take  this  into  consideration  as  en- 
naniring  the  damages.  6  Cow.  N.  Y.  254; 
27  Mo.  GOO.  Where  such  an  action  is  bn)ught 
by  a  woman,  it  seems  that  she  may  prove,  in 
aggravation  of  damages,  that  the  defendant, 
under  color  of  a  promise  of  marriage,  has 
seduced  her.  8  Barb.  N.  Y.  323  ;  2  Ind.  402 ; 
3  Mass.  73.  But  see,  contra^  2  Penn.  St.  80, 
commented  on  in  11  icf.  316 ;  1  lil.  I.  493. 

PROMISEE.  A  person  to  whom  a  pro- 
mise has  been  made. 

In  general,  a  promisee  can  maintain  an 
action  on  a  promise  made  to  him  ;  but  when 
the  consideration  moves  not  from  the  pro- 
misee, but  some  other  person,  the  latter, 
and  not  the  promisee,  has  a  cause  of  action, 
because  he  is  the  person  for  whose  use  the 
contract  was  made.  Latch,  272 ;  Poph.  81 ; 
Croke  Jac.  77;  1  T.  Ray m.  271,  368;  4Barnew. 
&  Ad.  435  ;  1  Nev.  &  M.  303  ;  Cowp.  437  ; 
Dougl,  142.  But  see  Carth.  5  ;  2  Ventr.  307 ; 
9  Mees.  &  W.  Exch.  92,  96. 

PROMISES.  When  a  defendant  has 
been  arrested,  he  is  frequently  induced  to 
muke  confessions  in  consequence  of  promises 
made  to  him  that  if  he  will  tell  the  truth 
he  will  be  either  discharged  or  favored :  in 
such  a  case,  evidence  of  the  confession  cannot 
be  received,  becau>*e,  beins;  obtained  by  the 
flattery  of  hope,  it  comes  m  so  questionable 
a  shape,  when  it  is  to  be  considered  evidence 
of  guilt,  that  no  credit  ought  to  be  given  to 
it.  1  Leach,  Cr.  Cas.  263.  This  is  the  prin- 
ciple ;  but  what  amounts  to  a  promise  is  not 
80  easilv  defined.     See  Confession. 

PROMISOR.  One  who  makes  a  pro- 
mise. 

The  promisor  is  bound  to  fulfil  his  pro- 
mise, unless  when  it  is  contrary  to  law,  as  a 
promise  to  steal  or  to  commit  an  assault  and 
lattery ;  when  the  fulfilment  is  prevented  by 
the  act  of  God,  as  where  one  has  agreed  to 
teach  another  drawing  and  he  loses  his  sight, 
so  that  he  cannot  teach  it;  when  the  pro- 
misee prevents  the  promisor  from  doing  what 
he  agreed  to  do:  when  the  promisor  has 
been  discharged  from  his  promise  by  the  pro- 
misee ;  when  the  promise  has  been  made 
without  a  sufficient  consideration ;  and  per- 
haj)s  in  some  other  cases. 

PROMISSORY  NOTE.  A  written 
promise  to  pay  a  certain  sum  of  money,  at  a 
luture  time,  unconditionally.  7  Watts  &  S. 
Penn.  264 ;  2  Ilumphr.  Tenn.  143 ;  10  Wend. 
N.  Y.  G75 ;  1  Ala.  &3  ;  7  Mo.  42 ;  2  Cow.  N. 
Y.  53G ;  0  N.  H.  364;  7  Vern.  Ch.  22. 

^m  A  promissory  note  differs  from  a  mere 
acknowledgment  of  debt  without  any  promise 
to  pay,  as  when  the  debtor  gives  his  creditor 
an  I  0  U.  See  2  Yerg.  Tenn.  50;  15  Mees. 
k  W.  Exch.  23.  But  see  2  Humphr.  Tenn. 
143  ;  6  Ala.  n.  s.  373.  In  its  form  it  usually 
contains  a  promise  to  pay.  at  a  time  therein 
«xprn8*'ed,  a  sum  of  money  to  a  certain  per- 


son therein  named,  or  to  his  order,  for  value 
received.  It  is  dated  and  signed  by  the 
maker.     It  is  never  under  seal. 

He  who  makes  this  promise  is  called  the 
tnaker,  and  he  to  whom  it  is  made  is  the 
payee.     Bayley,  Bills,  1 ;  3  Kent,  Comm.  46. 

3*  Although  a  promissory  note,  in  its  ori- 
ginal shape,  bears  no  resemblance  to  a  bill 
of  exchange,  yet  when  indorsed  it  is  exactly 
similar  to  one ;  for  then  it  is  an  order  by  the 
indorser  of  the  note  upon  the  maker  t .  pay 
the  indorsee.  The  indorser  is  as  it  were 
the  drawer;  the  maker,  the  acceptor;  and 
the  indorsee,  the  payee.  4  Burr.  669;  4 
Term,  148 ;  3  Burr.  1224. 

Most  of  the  rules  applicable  to  bills  of  ex- 
change equally  afiect  promissory  notes.  No 
particular  form  is  requisite  to  these  instru- 
ments :  a  promise  to  deliver  the  money,  or  to 
be  accountable  for  it,  or  that  the  payee  shall 
have  it,  is  sufficient.     Chitty,  Bills,  53,  54. 

4«  There  are  two  principal  qualities  essen- 
tial to  the  validity  of  a  note :  Jirstt  that  it  be 
payable  at  all  events,  not  dependent  on  any 
contingency,  20  Pick.  Mass.  132;  22  id.  132, 
nor  payable  out  of  any  particular  fund.  3  J. 
J.  Ml^arsh.  Ky.  170, 542 ;  5  Ark.  441 ;  2Blackf. 
Ind.  48;  1  Bibb,  Ky.  503;  9  Miss.  393;  3 
Pick.  Mass.  541;  4  Hawks,  No.  C.  102;  5 
How.  382.  Second^  it  is  required  that  it 
be  for  the  payment  of  money  only,  10  Serg . 
&  R.  Penn.  94 ;  4  Watts,  Penn.  400 ;  11  Vt 
268,  and  not  in  bank-notes;  though  it  has 
been  held  dififerently  in  the  state  of  New 
York.    9  Johns.  N.  Y.  120;  19  id,  144. 

5«  A  promissory  note  payable  to  order  or 
bearer  passes  by  indorsement,  and,  although 
a  chose  in  action,  the  holder  may  bring  suit 
on  it  in  his  own  name.  Although  a  simple 
contract,  a  sufficient  consideration  is  implied 
from  the  nature  of  the  instrument.  See  5 
Comyns,  Dig.  133,  n.,  151,  472;  Smith.  Merc. 
Law,  b.  3,  c.  1 ;  4  Barnew.  &  C.  235 :  1  Carr. 
&  M.  16.  See  Bill  of  Exchanqe  ;  Indorse- 
ment; Notice. 

PROMOTERS.       In     English     Law. 

Those  who,  in  popular  or  penal  a<;Cions,  prose- 
cute in  their  own  names  and  the  king's, 
having  part  of  the  fines  and  penalties. 

PROMULGATION.  The  order  given 
to  cause  a  law  to  be  executed,  and  to  make 
it  public:  it  differs  from  publication.  I 
Sharswood,  Blackst.  Comm.  45  ;  Stat.  G  Hen. 
VI.  c.  4. 

With  regard  to  trade,  unless  previous  notice 
can  be  brought  home  to  the  party  charged 
with  violating  their  provisions,  laws  are  to 
be  considered  as  beginning  to  operate  in  the 
respective  collection  districts  only  from  th« 
time  they  are  received  from  the  proper  depart* 
ment  bv  the  collector.  Paine,  C.  C.  32.  See 
Paine,  'C.  C.  23. 

PROMUTUUM  (Lat.}.  In  Ci^U  Law. 
A  quasi  contract,  by  which  he  who  re- 
ceives a  certain  sum  of  money,  or  a  certain 
quantity  of  fungible  things,  which  have  been 
paid  to  him  through  mistake,  contracts  to- 
wards the  payer  the  obligation  of  returning 
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him  as  much.      Pothier,  de  TUsure,  pt  3,  8. 

1,  a.  I. 

This  contract  is  called  pnmiutttvm,  because  it 
htM  much  resemblance  to  that  of  mKtuum.  This 
resemblance  consists  in  this :  Jiret,  that  in  both  a 
sum  of  money  or  some  fungible  things  are  required ; 
•ccoik/,  that  in  both  there  must  be  a  transfer  of  the 
property  in  the  thing ;  third,  that  in  both  there 
muEt  be  returned  the  same  amount  or  qunntity  of 
the  thing  received.  But,  though  there  is  this  gene- 
ral resemblance  between  the  two,  the  matuufH  differs 
essentially  from  the  promutuum.  The  former  is  the 
actual  contract  of  the  parties,  made  expressly,  but 
the  latter  is  a  quasi  contract,  which  is  the  effect  of 
•n  error  or  mistake.    1  BouTier,  Inst.  n.  1125, 1126. 

PRONEPOS  (Lat.).     Qreat-grandson. 

PRONEPTIS(Lat.).  A  niece's  daughter. 
A  grcftt-granddaughter.     Ainsworth,  Diet. 

PRONURUS  (Lat.).  The  wife  of  a  great- 
grandsoD. 

PROOF.  In  Praotioe.  The  conviction 
or  persuasion  of  the  miiid  of  a  judge  or  jury, 
by  the  exhibition  of  evidence,  of  the  reality 
of  a  fact  alleged.  Thus,  to  prove  is  to  deter- 
mine or  persuade  that  a  thing  does  or  does 
not  exist.  8  Toullier,  n.  2 ;  Ayliffe,  Parerg. 
442;  2  Phillipps,  Ev»  44,  n.  a.  Proof  is  the 
perfection  of  evidence ;  for  without  evidence 
there  is  no  proof,  although  there  may  be  evi- 
dence whicn  does  not  amount  to  proof:  for 
example,  if  a' man  is  found  murdered  at  a  spot 
where  another  has  been  seen  walking  but  a 
short  time  before,  this  fact  will  be  evidence 
to  show  that  the  latter  was  the  murderer,  but, 
standing  alone,  will  be  very  far  from  proof 
of  it. 

Ayliffe  defines  judicial  proof  to  be  a  clear 
and  evident  declaration  or  demonstration  of 
a  matter  which  was  before  doubtful,  conveyed 
in  a  judicial  manner  by  fit  and  proper  ar- 
guments, and  likewise  by  all  other  legal 
methods :  firM,  by  proper  arguments,  such  as 
conjectures,  presumptions,  indicia,  and  other 
adminicular  ways  and  means ;  secondly, 
by  legal  methods,  or  methods  according  to 
law,  such  as  witnesses,  public  instruments, 
and  the  like.  Ayliffe,  Parerg.  442 ;  Aso  & 
M.  Inst.  b.  3,  t.  7. 

FROPIiR.  That  which  is  essential,  suit- 
able, adapted,  and  correct. 

Congress  is  author iied,  by  art.  1,  s.  8,  of 
the  constitution  of  the  United  States,  "  to 
make  all  laws  which  shall  be  necessary  and 
proper  for  carrying  into  execution  the  fore- 
going powers,  and  all  other  powers  vested  by 
this  constitution  of  the  United  States,  in  any 
department  or  officer  thereof." 

PROPERTY.  The  right  and  interest 
which  a  man  has  in  lands  and  chattels  to  the 
exclusion  of  others.  6  Binn.  Penn.  98;  4 
Pet.  511 ;  17  Johns.  N.  Y.  283 ;  11  East,  290, 
518;  14  id.  370. 

d*  All  things  are  not  the  subject  of  pro- 
perty: the  sea,  the  air,  and  the  like  cannot 
be  appropriated ;  every  one  may  enjoy  them, 
but  he  has  no  exclusive  right  in  them.  When 
things  are  fulW  our  own.  or  when  all  others 
are  excluded  from  meddling  with  them  or 
from  interfering  about  them,  it  is  plain  that 


no  person  besides  the  proprietor,  who  has 
this  exclusive  right,  can  have  any  claim 
either  to  use  them,  or  to  hinder  him  from  dis- 
posing of  them  as  he  pleases :  so  that  property, 
considered  as  an  exclusive  right  to  things, 
contains  not  only  a  right  to  use  those  things, 
but  a  right  to  dispose  of  them,  either  by  ex- 
changing them  for  other  things,  or  by  giving 
them  away  to  any  other  per8<»n  without  any 
consideration,  or  even  throwing  them  away. 
Rutherforth,  Inst.  20 ;  Domat,  liv.  pr^l.  tit.  3 ; 
Pothier,  des  Choses ;  18  Viner,  Abr.  63 ; 
Comyns,  Dig.  Bicfis.  See,  also,  2  Barnew.  k 
C.  281 ;  9  id,  396  ;  3  Dowl.  &>  R.  394 ;  1  Carr. 
A  M.  39 ;  4  Call,  Va,  472 ;  18  Ves.  Ch.  193  j 
6Binph.  630. 

8«  Property  is  said  to  be  real  and  personal 
property.     See  those  titles. 

It  is  also  said  to  be,  when  it  relates  to  goods 
and  chattels,  absolute  or  mtalijied.  Absolute 
property  is  that  which  is  our  own  without 
any  qualification  whatever :  as,  when  a  man 
is  the  owner  of  a  watch,  a  book,  or  other 
inanimate  thing,  or  of  a  horse,  a  sheep,  or 
other  animal  which  never  had  its  natural 
liberty  in  a  wild  state. 

Qualified  property  consists  in  the  right 
which  men  nave  over  wild  animals  which 
thev  have  reduced  to  their  own  possession, 
and  which  are  kept  subject  to  their  power: 
as,  a  deer,  a  buffalo,  and  the  like,  which  are 
his  own  while  he  has  possession  of  them,  but 
as  soon  as  his  possession  is  lost  his  property 
is  gone,  unless  the  animals  go  animo  rever^ 
tendi.  2  Sharswood,  Blackst.  Comm.  396; 
3  Binn.  Penn.  646. 

4«  But  property  in  personal  goods  may 
be  absolute  or  qualified  without  any  relation 
to  the  nature  of  the  subject-matter,  but  sim- 
ply because  more  persons  than  one  have  an 
interest  in  it,  or  because  the  ri^ht  of  property 
is  separated  from  the  possession.  A  bailee 
of  goods,  though  not  the  owner,  has  a  quali- 
fied property  in  them  ;  while  the  owner  has 
the  absolute  property.  See  Bailee;  Bail- 
ment. 

Personal  property  is  further  divided  into 
property  in  possession,  and  property  or  choses 
m  action.     See  Chose  in  Action. 

Property  is  again  divided  into  corporeal 
and  incorporeal.  The  former  comprenends 
such  property  as  is  perceptible  to  the  senses, 
as  lands,  houses,  goods,  merchandise,  and 
the  like ;  the  latter  consists  in  legal  rights, 
as  choses  in  action,  easements,  and  the  like. 

5.  Property  is  lost  by  the  act  of  man  by— 
Jirat,  alienation  ;  but  in  order  to  do  this  the 
owner  must  have  a  legal  capacity  to  make  a 
contract ;  second^  by  the  voluntary  abandon- 
ment of  the  thing ;  but  unless  the  abandon- 
ment be  purelv  voluntary  the  title  to  the 
property  is  not  lost:  as,  if  things  be  thrown 
into  the  sea  to  save  the  ship,  the  right  is  not 
lost.  Pothier,  n.  270 ;  3  Toullier,  n.  346. 
But  even  a  voluntary  abandonment  does  not 
deprive  the  former  owner  from  taking  posses- 
sion of  the  thing  abandoned  at  any  time 
before  another  takes  possession  of  ir. 

It  is  lost  by  operation  of  lauy^ftrst,  by  the 
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forced  sale,  under  a  lawful  process,  of  the 
property  of  a  debtor  to  satisfy  a  judgment, 
sentence,  or  decree  rendered  against  him,  to 
compel  him  to  fulfil  his  obligations ;  second, 
by  confiscation,  or  sentence  of  a  criminal 
court ;  fJiird,  by  prescription ;  fourth,  by  civil 
death  ;  Jifih,  by  capture  of  a  public  enemy. 
It  is  lost  by  the  act  of  God,  as  in  the  case  of 
the  death  of  slaves  or  animals,  or  in  the  total 
'destruction  of  a  thing:  for  example,  if  a  house 
be  swallowed  up  by  an  opening  in  the  earth 
during  an  earthquake. 

6*  It  is  proper  to  observe  that,  in  some 
oases,  the  moment  that  the  owner  loses  his 
possession  he  also  loses  his  property  or  right 
in  the  thing :  animals  ferce  naiurcBt  as  men- 
tioned above,  belong  to  the  owner  only  while 
he  retains  the  possession  of  them.  But,  in 
general,  the  loss  of  possession  does  not  im- 
pair the  right  of  property,  for  the  owner  may 
recover  it  within  a  certain  time  allowed  by 
law.     See,  generally,  Bouvier,  Inst.  Index. 

PROPINQUITY  (Lat.).  Kindred; 
Darentage.  See  Affinity  ;  Consanguinity  ; 
Next  of  Kin. 

PROPIOR  SOBRINA,  PROPIOR 
SOBRINO  (Lat.).  The  son  or  daughter  of 
a  great-uncle  or  great-aunt  on  the  father's  or 
mother's  side.     Calvinus,  Lex. 

PROPIOS,  PROPRIOS.  In  Spanish 
Law.  Certain  portions  of  ground  laid  off 
and  reserved  when  a  town  was  founded  in 
Spanish  America,  as  the  unalienable  property 
01  the  town,  for  the  purpose  of  erecting  public 
buildings,  markets,  etc.,  or  to  be  used  iu  any 
other  way,  under  the  direction  of  the  munici- 
pality, for  the  advancement  of  the  revenues  or 
the  prosperity  of  the  place.   12  Pet.  442,  note. 

PROPONENT.  In  Bcolesiaatioal  Law. 
One  who  propounds  a  thing:  as,  "the  party 

Sroponent  doth  allege  and   propound.       6 
Iccl.  356,  n. 

PROPOSAL.  An  offer.  A  formal  offer 
to  perform  some  undertaking,  stating  the 
time  and  manner  of  performance  and  price 
demanded,  or  one  or  more  of  these  particulars, 
either  directly  or  by  implied  or  direct  refer- 
ence to  some  announcement  requesting  such 
an  offer.  See  35  Ala.  n.  s.  33.  A  proposal 
of  this  character  is  not  to  be  considered  as 
subject  to  different  rules  from  any  other  offer. 
Pierce,  Am.  Railw.  Law,  364.     See  Offer. 

PROPOSITION.  An  offer  to  do  some- 
thing. Until  it  has  been  accepted,  a  propo- 
sition may  be  withdrawn  by  the  party  who 
makes  it;  and  to  be  binding,  the  acceptance 
must  be  in  the  same  terms,  without  any 
variation.  See  Acceptance;  Offer;  1  La. 
190 ;  4  id.  80. 

PROPOSITUS  (Lat.).  The  person  pro- 
posed. In  making  genealogical  tables,  the 
person  whose  relations  it  is  desired  to  find 
out  is  called  the  propositus, 

PROPOUND.  To  offer;  to  propose :  as, 
the  onus  probandi  in  every  case  lies  upon  the 
party  who  propounds  a  will.  1  Curt.  Eccl. 
637 :  6  Eccl.  417. 


PROPRES.      In   Frenoh  Law.      The 

terra  propres  or  biens  propres  is  used  to  de- 
note that  property  which  has  come  to  an  in- 
dividual from  his  relations,  either  in  a  direct 
line,  ascending  or  descending,  or  from  a  col- 
lateral line,  whether  the  same  have  come  by 
operation  of  law  or  by  devise.  Propres  is 
used  in  opposition  to  acquits.  Pothier,  Des 
Propres;  2  Burge,  Confl.  of  Laws,  61. 

PROPRIA  PERSONA  (Lat.  in  his 
own  person).  It  is  a  rule  in  pleading  that 
pleas  to  the  jurisdiction  of  the  court  must  be 
pleaded  in])ropridpersoitd,  because  if  pleaded 
by  attorney  they  admit  tlie  jurisdiction,  as 
an  attorney  is  an  officer  of  the  court,  and  he 
is  presumed  to  plead  after  having  obtained 
leave,  which  admits  the  jurisdiction.  Lawes, 
Plead.  91. 

An  appearance  may  be  in  proprid  person/it 
and  neecf  not  be  by  attorney. 

PROPRIETARY.  In  its  strict  sense, 
this  word  signifies  one  who  is  master  of  his 
actions,  and  who  has  the  free  disposition  of 
his  property.  During  the  colonial  govern- 
ment of  Pennsylvania.  William  Penn  was 
called  the  proprietary. 

The  domain  which  William  Penn  and  his 
family  had  in  the  state  was,  during  the 
revolutionary  war,  divested  by  the  act  of 
June  28,  ITtO,  from  that  family,  and  vested 
in  the  commonwealth  for  the  sum  which  the 
latter  paid  to  them  of  one  hundred  and  thirty 
thousand  pounds  sterling. 

PROPRIETATE  PROBANDA.     The 

name  of  a  writ.  See  De  Proprietatb  Pro- 
banda. 

PROPRIETOR.     The  owner. 

PROPRIOViaORE(Lat.).    By  its  own 

force  or  vigor:  an  expression  frequently  used 
in  construction.  A  phrase  is  said  to  have  a 
certain  meaning  pr^rio  vigore. 

PROPTER  AFFECTUM  (Lat.).  For 
or  on  account  of  some  affection  or  prejudice. 
A  juryman  may  be  challenged  propter  affeo' 
turn :  as,  because  he  is  related  to  the  party, 
has  eaten  at  his  expense,  and  the  like.  See 
Challenge. 

PROPTER  DEFECTUM  (Lat.).  On 
account  of  or  for  some  defect.  This  phrase 
is  frequently  used  in  relation  to  challengea. 
A  juryman  may  be  challenged  propter  de- 
fectum :  as,  that  he  is  a  minor,  an  alien,  and 
the  like.     See  Challenge. 

PROPTER  DELICTUM  (Lat.).  For  or 
on  account  of  crime.  A  juror  may  be  chal- 
lenged propter  delictum  when  he  has  been 
convicted  01  ah  infamous  crime.     See  Chal 

LENGE. 

PROROGATED  JURISDICTION. 
In  Scotch  Law.  That  jurisdiction  which, 
by  the  consent  of  the  parties,  is  conferred 
upon  a  judge  who,  witiiout  such  consent, 
would  be  incompetent.   Erksine,  Inst.  1. 2. 15 

At  common  law,  when  a  party  is  entitled 
to  some  privilec^e  or  exemption  from  juriadio- 
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tion,  he  may  waive  it,  and  then  the  jurisdio- 
Mt)n  is  complete ;  but  the  consent  cannot  give 
jurisdiction. 

PROROGATION  (Lat).  Puttting  off 
to  another  time.  It  is  generally  applied  to 
the  English  parliament,  and  means  the  con- 
tinuance of  It  from  one  day  to  another:  it 
differs  from  adjournment,  which  is  a  continu- 
ance of  it  from  one  day  to  another  in  the  same 
session.     I  Shorswood,  Blackst.  Comm.  186. 

In  Civil  laaw.  The  givins  time  to  do  a 
thing  beyond  the  term  prefixed.  Dig.  2. 14. 
27. 1.    See  Prolongation. 

PROSCRIBED  (Lat.|?ro«ert^,  to  write 
before).  In  Civil  Law.  Among  the  Romans, 
a  man  was  said  to  be  proscribed  when  a  re- 
ward was  offered  for  his  head ;  but  the  term 
was  more  usually  applied  to  those  who  were 
sentenced  to  some  punishment  which  carried 
with  it  the  consequences  of  civil  death.  Code, 
9.49. 

PROSECUTION  (Lat.  prosemunr^  to  fol- 
bw  after).  In  Criminal  Law.  The  means 
adopted  to  bring  a  supposed  offender  to  justice 
and  punishment  by  aue  course  of  law. 

Prosecutions  are  carried  on  in  the  name  of 
the  government,  and  have  for  their  principal 
object  the  security  and  happiness  of  the  peo- 
ple in  generaL  Hawkins,  Pi.  Cr.  b.  2,  c. 
25,  s.  3 ;  Bacon,  Abr.  Indictment  (A  3). 

In  England,  the  modes  must  usually  em- 
ployed to  carry  them  on  are — by  indictment, 
1  Chitty,  Crim.  Law,  132 ;  presentment  of  a 
ffrand  jury,  id.  133;  coroner's  inquest,  id. 
134;  and  by  an  information.  In  this  country, 
the  modes  a^e — bv  indictment,  by  present- 
ment, by  information,  and  by  complaint. 

PROSECUTOR.  In  Praotioe.  He 
who  prosecutes  another  for  a  crime  in  the 
name  of  the'government. 

The  public  prosecutor  is  an  officer  appointed 
by  the  government  to  prosecute  all  offences: 
he  is  the  attorney-general  or  his  deputy. 

A  privaU  prosecutor  is  one  who  prefers  an 
accusation  against  a  party  whom  he  suspects 
to  be  guilty. 

3.  Every  man  may  become  a  prosecutor ;  but 
no  man  is  bound,  except  in  some  few  of  the  more 
enormous  offences,  as  treason,  to  be  one ;  but  if 
the  prosecutor  should  compound  a  felony  he 
will  oe  guilty  of  a  crime.  The  prosecutor  has 
an  inducement  to  prosecute,  because  he  can  not, 
in  many  cases,  have  any  civil  remedy  until  he 
has  done  his  duty  to  society  by  an  endeavor  to 
bring  the  offender  to  justice.  If  a  prosecutor 
act  from  proper  motives,  he  will  not  be  re- 
sponsible to  tne  party  in  damages  though  he 
was  mistaken  in  his  suspicions ;  but  if,  from  a 
motive  of  revenge,  he  institute  a  criminal  prose- 
cution without  any  reasonable  foundation,  he 
may  be  punished  by  being  mulcted  in  dam- 
ages, in  an  action  for  a  malicious  prosecution. 

8*  In  Pennsylvania,  a  defenaant  is  not 
bound  to  plead  to  an  indictment,  where  there 
is  a  private  prosecutor,  until  his  name  shall 
have  been  indorsed  on  the  indictment  as  such, 
and  on  acquittal  of  the  defendant,  in  all 
eases  except  where  the  charge  is  for  a  felony, 


the  jury  may  direct  that  he  shall  pay  the 
costs.  See  1  Chitty,  Grim.  Law,  t-lO;  1 
Phillipps,  Ev. ;  2  Va.  Cas.  3,  20;  1  Dall.  Penn. 
6 ;  2  Bibb,  Ky.  210;  6  Call,  Va.  245 ;  6  Rand. 
Ya.  669;  IxFORifER. 

PROSOCER  (Lat.).  A  father-in-law's 
father ;  grandfather  of  wife.   Vicat,  Voc.  Jur, 

PROSOCERUS  (Lat.).  A  wife's  grand- 
mother. 

PROSPECTIVE  (Lat.  prosvicio,  to  look 
forward).  That  which  is  applicable  to  the 
future:  it  is  used  in  opposition  to  retrospect- 
ive. To  be  just,  a  law  ought  always  to  be 
prospective.     1  Bouvier,  Inst.  n.  116. 

/  PROSTIT  U  TION.  The  common  lewd- 
ness of  a  woman  for  gain.  The  act  of  per- 
mitting a  common  and  indiscriminate  sexual 
intercourse  for  hire.     12  Mete.  Mass.  97. 

In  all  well-regulated  communities  this  has  been 
eonaidered  a  heinous  offence,  for  whieh  the  woman 
may  be  punished ;  and  the  keeper  of  a  house  of 
prostitution  may  be  indicted  for  keeping  a  oommoa 
nuisance. 

So  much  does  the  law  abhor  this  offence  that  a 
landlord  cannot  recover  for  the  use  and  occupation 
of  a  house  let  for  the  purpose  of  prostitution.  1 
Esp.  Cas.  13 ;  1  fios.  A  P.  340,  n. 

In  a  figurative  sense,  it  signifies  the  bad 
use  which  a  corrupt  judge  makes  of  the 
law,  by  making  it  subservient  to  his  interest: 
as,  the  prostitution  of  the  law,  the  prostitu- 
tion of  justice. 

PROTECTION.  In  MeroantUe  laaw. 
The  name  of  a  document  generally  given  by 
notaries  public  to  sailors  and  other  persons 
going  abroad,  in  which  is  certified  that  the 
bearer  therein  named  is  a  citizen  of  the 
United  States. 

In  Oovernmental  Law.  That  benefit  or 
safety  which  the  government  afibrds  to  the 
citizens. 

In  Engliah  Law.  A  privilege  granted 
by  the  king  to  a  party  to  an  action,  by  which 
he  is  protected  from  a  judgment  which  would 
otherwise  be  rendered  against  him.  Of  these 
protections  there  are  several  kinds.  Fitzher- 
bert,  Nat.  Brev.  65. 

PROTEST.  In  Contracts.  A  notarial 
act,  made  for  want  of  payment  of  a  pro- 
missory note,  or  for  want  of  acceptance  or  pay- 
ment of  a  bill  of  exchange,  by  a  notary  pub- 
lic, in  which  it  is  declared  that  all  parties  to 
such  instruments  will  be  held  responsible  to 
the  holder  for  all  damages,  exchanges,  re- 
exchanee,  etc. 

3«  There  are  two  kinds  of  protest,  namely, 
protest  for  non-acceptance,  and  protest  for 
non-payment.  There  is  also  a  species  of  pri>- 
test  common  in  England,  which  is  called  pro- 
test for  better  security.  Protest  for  non- 
acceptance  or  non-payment,  when  duly  mode 
and  accompanied  by  notice  to  all  the  parties 
to  the  bill  or  note,  has  the  effect  of  making 
all  of  them  responsible  to  the  holder  for  the 
amount  of  the  bill  or  note,  together  with 
damages,  etc.  3  Kent,  Comm.  63 ;  Chitty, 
Bills,  278:  3  Pardessus,  nn.  418-441;  Merlin, 
Rupert.:  Comyns,  Dig.  Merchant  (F  8,  9, 
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10) ;  Bacon,  Abr.  Merchant,  etc.  (M  7).  Pro- 
test for  better  security  may  be  made  when 
the  acceptor  of  a  bill  fails,  becomes  insolvent, 
or  in  any  other  way  gives  the  holder  just 
reason  to  suppose  it  will  not  be  paid.  It 
seems  to  be  of  doubtful  utility,  except  that 
it  gives  the  drawer  of  a  bill  on  a  loreign 
country  an  opportunity  of  availing  himself 
of  any  attachment  law  there  in  force.  1  Ld. 
Raym.  745. 

8.  The  protest  is  a  formal  paper  wherein 
the  notary  certifies  that  on  the  day  of  its 
date  he  presented  the  original  bill  attached 
,  thereunto,  or  a  copy  of  which  is  above  writ- 
ten, to  the  acceptor,  or  the  original  note  to  the 
maker,  thereof,  and  demanded  payment,  or 
acceptuDce,  which  was  refused,  and  that  there- 
upon he  protests  against  the  drawer  and  in- 
dorsers  thereof,  for  exchange,  re-exchange, 
damages,  costs,  and  interest.  It  is  usual,  also, 
for  the  notary  to  serve  notices  of  the  protest 
on  all  the  parties  to  the  bill.  The  notice 
contains  a  aescription  of  the  bill,  including 
its  date  and  amount,  the  fact  of  demand  and 
refusal,  and  that  the  holder  looks  to  the  per- 
son notified  for  payment.  Protest  of  foreign 
bills  is  proof  of  demand  and  refusal  to  pay 
or  accept,  2  Ilarr.  &  J.  Md.  399 ;  4  i^.  54 ;  8 
Wheat.  333  ;  2  Pet.  179,  688.  Protest  is  said 
to  be  part  of  the  constitution  of  a  foreign 
bill ;  and  the  form  is  governed  by  the  lex  loci 
contractus.  2  Hill.  N.  Y.  227  ;  11  La.  14 ;  2 
Pet.  179,  180;  Story,  Bills,  176.  See  Ac- 
ceptance ;  Bills  of  Exchange. 

In  Leg^lation.  A  declaration  made  by 
one  or  more  members  of  a  legislative  body 
that  they  do  not  agree  with  some  act  or  reso- 
lution of  the  body:  it  is  usual  to  add  the 
reasons  which  the  protestants  have  for  such 
a  dissent. 

In  Maritinie  Law.  A  writing,  attested 
by  a  justice  of  the  peace,  a  notary  public,  or 
a  consul,  made  and  verified  by  the  master  of 
a  vessel,  stating  the  severity  of  a  voyage  by 
which  a  ship  has  suffered,  and  showing  that 
it  was  not  ow'ng  to  the  neglect  or  misconduct 
of  the  master.  See  Marshall,  Ins.  715,  716; 
1  Wash.  C.  C.  145,  238,  408,  n. ;  1  Pet.  C.  C. 
119;  1  Dall.  Penn.  6,  10,  317 ;  2  id.  195  ;  3 
Watts  &  S.  Penn.  144. 

The  protest  is  not,  in  general,  evidence  for 
the  master  of  the  vessel  or  his  owners  in  the 
English  or  American  courts:  yet  it  is  often 
proper  evidence  against  them.  Abbott, 
Shipp.  465,  466;  Flanders,  Shipp.  {  285. 

PROTESTANDO.     See  Protk8Tation. 

PROTESTATION.   In  Pleading.    The 

indirect  affirmation  or  denial,  by  means  of 
the  word  protesting  (in  the  Latin  form  of 
pleadings,  protestando),  of  the  truth  of  some 
matter  which  cannot  with  propriety  or  safety 
be  positively  affirmed,  denied,  or  entirely 
passed  over.  See  3  Sharswood,  Blackst. 
Comm.  311. 

The  exclusion  of  a  conclusion.  Coke,  Litt. 
124. 

d.  Its  object  was  to  secure  to  the  party 
making  it  the  benefit  of  a  positive  affirmation 


or  denial  in  case  of  success  in  the  action,  8( 
far  as  to  prevent  the  conclusion  that  the  fact 
was  admitted  to  be  true  as  stated  by  the  op- 
posite party,  and  at  the  same  time  to  avoid 
the  objection  of  duplicity  to  which  a  direct 
affirmation  or  denial  would  expose  the  plead- 
ing. 19  Johns.  N.  Y.  96 ;  2  Saund.  103  ; 
Comyns,  Dig.  Pleader  (N) ;  Plowd.  276; 
Lawes,  Plead.  171.  Matter  which  is  the 
ground  of  the  suit  upon  which  issue  could 
be  taken  could  not  be  protested.  Plowd. 
276 ;  3  Wils.^  109 ;  2  Johns.  N.  Y.  227.  But 
see  2  Wms.  Saund.  103,  n.  Protestations  are 
no  longer  allowed,  3  Sharswood,  Blackst. 
Comm.  312,  and  were  generally  an  unneces^ 
sary  form.     3  Lev.  125. 

3*  The  common  form  of  making  protest- 
ations is  as  follows:  ** because  protesting 
that,"  etc.,  excluding  such  matters  of  the  ad- 
versary's pleading  as  are  intended  to  be  ex- 
cluded in  the  protestando,  if  it  be  matter  of 
fact ;  or,  if  it  be  against  the  legal  sufficiency 
of  his  pleading,  **  because  protesting  that  the 
plea  by  him  above  pleaded  in  bar"  (or  by 
way  of  reply,  or  rejoinder,  etc.,  as  the  case 
may  be)  ''is  wholly  insufficient  in  law." 
See,  generally,  1  Chitty,  Plead.  534;  Arch- 
bold,  Civ.  Plead.  245  ;  Comyns,  Dig.  PUader 
(N);  Stephen,  Plead.  235. 

In  Practice.  An  asseveration  made  by 
taking  God  to  witnetf^.  A  protestation  is  a 
form  of  asseveration  which  approaches  very 
nearly  to  an  oath.     Wolffius,  Inst.  {  375. 

PROTHONOTAR7.  The  title  given 
to  an  officer  who  officiates  as  principal  clerk 
of  some  courts.     Viner,  Abr. 

In  the  ecclesiastical  law,  the  name  of  pro- 
thonotary  is  given  to  an  officer  of  the  court 
of  Rome.  He  is  so  called  because  he  is  the 
first  notary, — the  Greek  word  nporoc  signiiy- 
ing  primus,  or  first.  These  notaries  have 
pre-eminence  over  the  other  notaries,  and  are 
put  in  the  rank  of  prelates.  There  are  twelve 
of  them.     Dalloz,  Diet,  de  Jur. 

PROTOCOL.  A  record  or  register. 
Among  the  Romans,  protocollum  was  a  writ- 
ing at  the  head  of  the  first  page  of  the  paper 
used  by  the  notaries  or  tabellions.     Nov.  44. 

In  France  the  minutes  of  notarial  acts  were 
formerly  transcribed  on  registers,  which  were 
called  protocols.  Toullier,  Dr.  Civ.  Fr.  liv. 
3,  t.  3,  c.  6,  s.  1,  n.  413. 

By  the  German  law  it  signifies  the  minutea 
of  any  transaction.  Encyc.  Amer.  Protocol, 
In  the  latter  sense  the  word  has  of  late  been 
received  into  international  law.     Id, 

PROTUTOR  (Lat.).  In  CivU  Law. 
He  who,  not  being  the  tutor  of  a  pupil  or 
minor,  has  administered  his  property  or  af- 
fairs as  if  he  had  been,  whether  he  thought 
himself  legally  invested  with  the  authority 
of  a  tutor  or  not. 

He  who  marries  a  woman  who  is  tutrix 
becomes,  by  the  marriage,  a  protutor.  The 
protutor  is  equally  responsible  as  the  tutor. 

PROUT  PATET  PER  RECORDUM 

(Lat.).  As  appears  by  the  record.  This 
phrase  is  frequently  used  in  pleading:   aa, 
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for  example,  in  debt  on  a  judgment  or  other 
matter  of  record,  unless  when  it  is  stated  as 
an  inducement,  it  is  requisite,  ader  showing 
the  matter  of  record,  to  refer  to  it  bv  the 
praut  patet  per  recordum.  1  Chitty,  Plead. 
»356 :  10  Me.  127. 

PROVER.    In  Old  English  Law.    One 

who  undertakes  to  prove  a  crime  against  an- 
other. 28  Edw.  I. ;  5  Hen.  IV.  One  who,  being 
indicted  and  arraigned  for  treason  or  felony, 
confesses  before  plea  pleaded,  and  accuses  his 
accomplices  to  obtain  pardon ;  state's  evidence. 
4  Sharswood,  Blackst.  Coram.  329,  330*.  To 
prove.     Law  Fr.  &  Lat  Diet. ;  Britton,  c.  22. 

PROVINCE.  Sometimes  this  signifies 
the  district  into  which  a  country  has  been 
divided :  as,  the  province  of  Canterbury,  in 
England ;  the  province  of  Languedoc,  in 
France.  Sometimes  it  means  a  dependency 
or  colony:  as,  the  province  of  New  Bruns- 
wick. It  is  sometimes  used  figuratively  to 
signify  power  or  authority :  as,  it  is  the  pro- 
vince of  the  court  to  judge  of  the  law,  that 
of  the  jury  to  decide  on  the  facts. 

PROVISION.   In  Common  Law.   The 

property  which  a  drawer  of  a  bill  of  exchange 
places  in  the  hands  of  a  drawee :  as,  for  ex- 
ample, by  remittances,  or  when  the  drawee 
is  indebted  to  the  drawer  when  the  bill  be- 
comes due,  provision  is  said  to  have  been 
made.  Acceptance  always  presumes  a  pro- 
vision.    See  Code  de  Comm.  art.  115-117. 

In  French  Law.  An  allowance  granted 
by  a  judge  to  a  party  for  his  support, — which 
is  to  be  paid  betore  there  is  a  definitive  judg- 
ment, in  a  civil  case,  for  example,  it  is  an 
allowance  made  to  a  wife  who  is  separated 
from  her  husband.    Dalloz,  Diet. 

PROVISIONAL  SEIZURE.     In 

Lonlaiana.  A  term  which  signifies  nearly 
the  same  as  attachment  of  property. 

It  is  regulated  by  the  Code  of  I^ractice  as 
folhiws,  namely : 

The  plaintiff  may,  in  certain  cases,  here- 
after provided,  obtain  the  provisional  seizure 
of  the  property  which  he  holds  in  pledge,  or 
on  which  he  has  a  privilege,  in  order  to  secure 
a  payment  of  his  claim.     La.  Code,  art.  284. 

Provisional  seizure  may  be  ordered  in  the 
following  cases :  Jirst,  in  executory  proceed- 
ings, when  the  plaintiff  sues  on  a  title  im- 
porting confession  of  judgment ;  second, 
when  a  lessor  prays  for  the  seizure  of  furni- 
ture or  property  used  in  the  house,  or  attached 
to  the  real  estate  which  he  has  leased;  third, 
when  a  seaman,  or  other  person,  employed 
on  board  of  a  ship  or  water  craft,  navigating 
within  the  state,  or  person  having  furnished 
materials  for  or  made  repairs  to  such  ship  or 
water  craft,  prays  that  the  same  may  be 
seized,  and  prevented  from  departing,  until 
he  has  been  paid  the  amount  of  his  claim ; 
fourth,  when  the  proceedings  are  in  rem^  that 
IS  to  say,  against  tne  thing  itself  which  stands 
pledged  for  the  debt,  when  the  property  is 
abandoned,  or  in  cases  where  the  owner  of 
the  *hing  is  unknown  or  absent    La.  Code, 


art.  285.   See  6  Mart.  La.  n.  s.  168 ;  7  id.  153 , 
8  id,  320 :  1  Mart.  La.  168 ;  12  id.  32. 

PROVISIONS.    Food  for  man ;  victuals. 

A-s  good  provisions  contribute  so  much  to 
the  health  and  comfort  of  man,  the  law  re- 
quires that  they  shall  be  wholesome :  he  who 
sells  unwholesome  provisions  may,  therefore, 
be  punished  for  a  misdemeanor.  2  East,  PI. 
Cr.  822 ;  6  East,  133-141 ;  3  Maule  &  S.  10; 
4  id.  214 ;  4  Campb.  10. 

And  in  the  sale  of  provisions  the  rule  is 
that  the  seller  impliealy  warrants  that  they 
are  wholesome.  3  Sharswood,  Blackst.  Comm. 
166. 

PROVISO.  The  name  of  a  clause  in- 
serted in  an  act  of  the  legislature,  a  deed,  a 
written  agreement,  or  other  instrument,  which 
generally  contains  a  condition  that  a  certain 
thing  shall  or  shall  not  be  done,  in  order 
that  an  agreement  contained  in  another  clause 
shall  take  effect. 

It  always  implies  a  condition,  unless  subsequent 
words  change  it  to  a  covenant ;  but  when  a  proviso 
contains  the  mutual  words  of  the  parties  to  a  deed, 
it  amounts  to  a  covenant.  2  Coke,  72;  Croke  Elis. 
242  ,•  Moore,  707. 

A  proviso  differs  from  an  exception.  1  Bamcw. 
A  Aid.  99.  An  exception  exemptt,  absolutely,  from 
the  operation  of  an  engagement  or  an  enactment; 
a  proviso  defeats  their  operation,  eonditiunall^.  An 
exception  takes  out  of  an  engagement  or  enactment 
something  which  would  otherwise  be  part  of  the 
subject-matter  of  it;  a  proviso  avoids  them  by  way 
of  defeasance  or  excuse.  8  Am.  Jur.  242 ;  Plowd. 
361 ;  Carth.  99 ;  1  Saund.  234  a,  note ;  Lilly,  Keg., 
and  the  cases  there  cited.  See,  generally,  Am.  Jur. 
no.  16,  art.  1 ;  Bacon,  Abr.  Condition*  (A) ;  Comyns, 
Dig.  Condition  (A  1),  (A  2);  Dwarris,  Stat.  660. 

PROVIS9R.  He  th{it  hath  the  care  of 
providing  things  necessary ;  but  more  espe- 
cially one  who  sued  to  the  court  of  Rome  tor 
a  provision.  Jacobs ;  25  £dw.  III.  One  nomi- 
nated b^  the  pope  to  a  benefice  before  it  be- 
came void,  in  prejudice  of  right  of  true  patron. 
4  Sharswood,  Blackst.  Commv  111*. 

PROVOCATION  (Lat.  provocc,  to  call 
out).  The  act  of  inciting  another  to  do  some- 
thing. 

3.  Provocation  simply,  unaccompanied  by 
a  crime  or  misdemeanor,  does  not  justify  the 

Eerson  provoked  to  commit  an  assault  and 
attery.  In  cases  of  homicide  it  may  reduce 
the  offence  from  murder  to  manslaughter. 
But  when  the  provocation  is  given  for  the 
purpose  of  justifying  or  excusing  an  intended 
murder,  and  the  part^  provoked  is  killed,  it 
is  no  justification.  2  Gilbert,  £v.  by  Lofft,  753. 
8.  The  unjust  provocation  by  a  wife  of 
her  husband,  in  consequence  of  which  she 
suffers  from  his  ill  usage,  will  not  entitle  her 
to  a  divorce  on  the  ground  of  cruelty:  her 
remedy,  in  such  cai^es,  is  to  change  her 
manners.  2  Lee,  172;  1  Hagg.  Cons.  155. 
See  Cruelty  ;  Persuade  :  1  Kussell,  Grim. 
434,  486;  1  East,  PI.  Cr.  232-241. 

PROVOST.  A  title  given  to  the  chief 
of  some  corporations  or  societies.  In  France, 
this  title  was  formerly  given  to  some  pre- 
siding judges.  The  word  is  derived  from  t-he 
Latin  prospositus. 
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(Lat.).  la  ClvU  Law. 
Among  the  RomaDs,  ttiese  were  persons  wbrise 
functions  somewhat  resembled  those  of  the 
brokers  of  modern  commercial  nations.  Dig. 
60.  14.  3 ;  Domat,  1.  1,  t.  17,  {  1,  art  1. 

PROXIMIT7  ( Lat.).  Kindred  between 
two  persons.     Dig.  38.  16.  8. 

PROXy.  A  person  appointed  in  the 
place  of  another,  to  represent  him. 

The  instrument  by  which  a  person  is  ap- 
pointed so  to  act. 

The  right  of  voting  at  an  election  of  an 
incorporated  company  by  proxy  is  not  a 
general  right,  and  the  party  claiming  it  must 
show  a  special  authority  for  that  purpose. 
Angell,  Corp.  67-^9;  1  I^aige,  Ch.  N.  Y.590; 
6  Day.  Conn.  329 ;  5  Cow.  N.  Y.  426. 

In  Ecclesiastical  Law.  A  judicial  proc- 
tor, or  one  who  is  appointed  to  manage  an- 
other man's  law  concerns,  is  called  a  proxy. 
Ayli fie,  Parerg. 

An  annual  payment  made  by  the  parochial 
clergy  to  the  bishop,  etc.,  on  visitations. 
Tomlin,  Law  Diet.  See  Kutherforth,  Inst. 
253 ;  Hall,  Pract.  14. 

PUBERTT.    In  CivU  Law.     The  age 

in  boys  of  fourteen,  and. in  girls  of  twelve 
years.  Ayliffe,  Pand.  03 ;  Hall,  Pract.  14 ; 
TouUier,  Dr.  Civ.  Fr.  tom.  5,  p.  100;  Inst. 
1.  22;  Di^.  1.  7.  40.  1;  Code.  5.  60.  3;  1 
Sharswood,  Blackst.  Comm.  436. 

PUBLIC.  The  whole  hodj  politic,  or  all 
the  citizens  of  the  state.  The  inliabitants  of 
a  particular  place :  as,  the  New  York  public. 

This  term  is  sometimes  joined  to  other 
terms,  to  designate  those  things  which  have 
a  relation  to  the  public :  as,  a  public  officer,  a 
public  road,  a  public  passage,  a  public  house. 

A  distinotion  has  been  made  between  the  terms 
public  and  general:  tbey  are  sometimes  used  as 
synoDymous.  The  former  term  is  applied  strictly 
to  that  which  concerns  all  the  citizens  and  every 
member  of  the  state ;  while  the  latter  includes  a 
lesser,  though  still  a  large,  portion  of  the  com- 
munity.    Greenleaf,  £t.  §  128. 

When  the  public  interests  and  its  rights 
conflict  with  tnose  of  an  individual,  the  latter 
muRt  yield.  Coke,  Litt.  181.  If,  for  ex- 
ample, a  road  is  required  for  public  conveni- 
ence, and  in  its  course  it  passes  on  the  ground 
occupied  by  a  house,  the  latter  must  be  tom 
down,  however  valuable  it  may  be  to  the  owner. 
In  such  a  case  both  law  and  justice  require 
that  the  owner  shall  be  fully  indemnified, 
See  Eminent  Domain. 

PUBLIC  DEBT.  That  which  is  due  or 
cwing  by  the  government. 

The  constitution  of  the  United  States  provides, 
art.  6,  s.  1,  that  "all  debts  contracted  or  engage- 
ments entered  into  before  the  adoption  of  this  con- 
•titution  j^hall  be  as  valid  against  the  United  States 
under  \h\9  constitution  as  under  the  confederation." 
It  has  invariably  been  the  policy,  since  the  Rcvola- 
tion,  to  do  justice  to  the  creditors  of  the  govern- 
ment. The  public  debt  han  sometimes  been  swelled 
to  a  larf^e  amount,  and  at  other  times  it  has  been 
rsiuoed  to  almost  nothing. 

PUBLIC  BNBMy.  This  word,  used  in 
the  singular  number,  designates  a  nation  at 


war  with  the  United  States,  and  includes 
every  member  of  such  nation.  Yattel^  b.  3, 
c.  5,  2  70. 

To  make  a  public  enemy,  the  govemmeBt 
of  the  foreign  country  must  be  at  war  with 
the  United  States ;  for  a  mob,  how  numerous 
soever  it  may  be,  or  robbers,  whoever  they 
may  be,  are  never  <x)n8idered  as  a  publio 
enemy.  2  Marshall,  Ins.  508 ;  3  £sp.  131, 132. 

A  common  carrier  is  exempt  from  respon- 
sibility whenever  a  loss  has  been  occasioned 
to  the  goods  in  his  charge  by  the  act  of  a 
publio  enemy ;  but  the  burden  of  proof  lies 
on  him  to  show  that  the  loss  was  so  occasioned. 
3  Munf.  Va.  239 ;  4  Binn.  Penn.  127 ;  2  BaiL 
So.  C.  157.    See  Common  Carrier. 

PUBLIC  PASSAGE.  A  right  to  pass 
over  a  body  of  water.  This  term  is  synony- 
mous with  public  highway,  with  this  differ- 
ence :  by  the  latter  is  understood  a  right  to 
pass  over  the  land  of  another ;  by  the  former 
18  meant  the  right  of  going  over  the  water 
which  is  on  another's  land.  Carth.  193; 
Hammond,  Nisi  P.  195.     See  Passage. 

PUBLICAN.  laCi^ULaw.  A  farmer 
of  the  public  revenue  ;  one  who  held  a  lease 
of  some  property  from  the  public  treasury. 
Dig.  39.  4.  1.  1 ;  39.  4.  12.  3 ;  39.  4.  13. 

PUBLICATION.  The  act  by  which  % 
thing  is  made  public. 

It  differs  from  promulgation,  which  see ;  and  tes^ 
also,  TouUier,  Dr.  Civ.  Fr.  titre  PrSliminaire,  n. 
69,  for  the  differenoe  in  the  meaning  of  these  two 
words. 

3*  Publication  has  different  meanings. 
When  applied  to  a  law,  it  signifies  the  ren- 
dering pu  dHc  the  existence  of  the  law ;  when 
it  relates  to  the  opening  the  depositions  taken 
in  a  case  in  chancery,  it  means  that  liberty 
is  given  to  the  officer  in  whose  custody  the 
depositions  of  witnesses  in  a  cause  are  lodged, 
either  by  consent  of  parties,  or  by  the  rules 
or  orders  of  the  court,  to  show  the  aepositions 
openly,  and  to  give  out  copies  of  them. 
Pract.  Reg.  297 ;  Blake,  Chanc.  Pract.  143. 
And  when  spoken  of  a  will,  it  signifies  that 
the  testator  has  done  some  act  from  which  it 
can  be  concluded  that  he  intended  the  instru- 
ment to  operate  as  his  will.  Cruise,  Dig.  tit. 
38,  c.  5,  s.  47  ;  3  Atk.  Ch.  161 ;  4  Me.  220 ; 
3  Rawle,  Penn.  15 ;  Comyns,  Dig.  Estates  by 
Devise  (E  2).  See  Comyns,  Dig.  Chancery 
(Q).  As  to  the  publication  of  an  award,  see 
6  N.  H.  36. 

8*  A  libel  ma^jr  be  published  either  bT 
speaking  or  singing,  as  where  it  is  mali- 
ciously repeated  or  sung  in  the  presence  of 
others,  or  h^  delivery,  as  when  a  libel,  or  a  copy 
of  it,  is  delivered  to  another.  A  libel  may  also 
be  published  by  pictures  or  signs,  as  by 
painting  another  in  an  ignominious  manner, 
or  making  the  sign  of  a  gallows,  or  other 
reproachful  and  i^ominious  sign,  upon  his 
door  or  before  his  house.  If  the  libel  ii 
contained  in  a  letter  addressed  to  the  plain- 
tiff, this  is  not  evidence  of  a  publication 
suflScient  to  support  a  civil  action  ;  although 
it  would  be  otnerwise  in  an  indictment  tor 
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libel.  But  if  the  letter,  though  addressed  to 
the  plaintiff,  was  forwarded  during  his  known 
absence,  and  with  intent  that  it  should  be 
opened  and  read  by  his  family,  clerks,  or 
confidential  agents,  and  it  is  read  by  them, 
it  is  a  sufficient  publication.  If  it  was  not 
opened  by  others,  even  though  it  were  not 
sealed,  it  is  no  publication.  Heard,  Lib.  & 
Sland.  {{  264, 265.  In  a  recent  case  the  publi- 
cation relied  on  was  a  sale  of  a  copy  of  a 
newspaper  to  a  person  sent  by  the  plamtiff  to 
procure  it,  who,  on  receiving  it,  carried  it  to 
the  plaintiff.  It  was  held  that  this  was  a  suffi- 
cient publication  to  the  agent  to  sustain  an 
action.  14  Q.  B.  185.  A  sealed  letter  or  other 
communication  delivered  to  the  wife  of  the 
plaintiQ'  is  a  publication  within  the  meaning 
of  the  law.  13  C.  B.  836 ;  Spenc.  N.  J.  209. 
If  the  libel  be  published  in  a  newspaper,  proof 
that  copies  were  distributed,  and  that  the  clerk 
of  the  printer  received  payment  for  them,  is 
evidence  of  publication.  3  Yeates,  Penn. 
128.  In  criminal  cases,  the  publication  must 
be  proved  to  have  been  made  within  the 
county  where  the  trial  is  had.  If  it  was 
contained  in  a  newspaper  printed  in  another 
state,  yet  it  will  be  sufficient  to  prove  that  it 
was  circulated  and  read  within  the  county. 
3  Pick.  Mass.  304.  If  it  was  written  in  one 
county  and  sent  by  post  to  a  person  in  an- 
other, or  if  its  publication  in  another  county 
be  otherwise  consented  to,  this  is  evidence  of 
a  publication  in  the  latter  county.  7  £ast, 
65;  12  How.  St.  Tr.  331,  332.  If  a  libel  is 
written  in  one  county  with  intent  to  publish 
it  in  another,  and  it  is  accordingly  so  pub- 
lished, this  is  evidence  sufficient  to  charge 
the  party  in  the  county  in  which  it  was 
written.    4  Bamew.  &  Aid.  95. 

4*  Uttering  slanderous  words  in  the  pre- 
sence of  the  person  slandered  only  is  not  a 
publication.  It  is  immaterial  that  the  words 
were  spoken  in  a  public  place.  The  question 
for  the  jury  is  whether  they  were  so  spoken 
as  to  have  been  heard  by  third  persons.  13 
Gray,  Mass.  304.  It  must  also  be  shown 
that  the  words  were  spoken  in  the  presence 
of  some  one  who  understood  them.  Words 
in  a  foreign  language,  whether  spoken  or 
written,  must  be  proved  to  have  been  under- 
stood by  those  who  heard  or  read  them ;  other- 
wise there  is  no  publication  which  is  prejudi- 
cial to  the  plaintiff.  Heard,  Lib.  &  Sland.  { 
263. 

PUBLICIANA  (Lat).  In  CItU  Law. 
The  name  of  an  action  introduced  by  the 
prsetor  Publicius,  the  object  of  which  was  to 
recover  a  thing  which  had  been  lost.  Inst. 
4.  6. 4 ;  Dig.  6. 2. 1. 16  et  17.  Its  effects  were 
similar  to  those  of  our  action  of  trover. 

FCBLICITT.  The  doing  of  a  thing  in 
the  view  of  all  persons  who  choose  to  be 
present. 

The  law  requires  that  courts  should  be 
open  to  the  public:  there  can  therefore  be  no 
secret  tribunal,  escept  the  grand  jury  {q.v.); 
and  all  judgments  are  required  to  be  given 
in  public. 


Publicity  must  be  given  to  the  acts  of  the 
legislature  before  they  can  be  in  force ;  but  in 
general  their  being  recorded  in  a  certain 
public  office  is  evidence  of  their  publicity. 

PUBLISHER.  One  who  by  himself  or 
his  agent  makes  a  thing  publicly  kno^-n; 
one  engaged  in  the  circulation  of  books, 
pamphlets,  and  other  papers. 

3.  The  publisher  of  a  libel  is  responsible 
as  if  he  were  the  author  of  it,  and  it  is  im- 
material whether  he  has  any  knowledge  of 
its  contents  or  not,  9  Coke,  59;  Hawkins, 
PI.  Cr.  c.  73,  J  10 ;  4  Mas.  C.  C.  115 ;  and  it 
is  no  justification  to  him  that  the  name  of 
Che  author  accompanies  the  libel.  10  Johns. 
N.  y.  447 ;  2  Mood.  &  R.  312. 

8*  When  the  publication  ismade  by  writing 
or  printing,  if  the  matter  be  libellous,  the 
publisher  may  be  indicted  for  a  misdemeanor, 
provided  it  was  made  by  his  direction  or  con- 
sent ;  b«t  if  he  was  the  owner  of  a  news- 
Kaper  merely,  and  the  publication  was  made 
y  his  servants  or  agents,  without  any  con- 
sent or  knowled^  on  his  part,  he  will  not  be 
liable  to  a  criminal  prosecution.  In  either 
case  he  will  be  liable  to  an  action  for  dam- 
ages sustained  by  the  party  aggrieved.  7 
Johns.  N.  Y.  260.  But  see  11  Mete.  Mass.  367. 
4*  In  order  to  render  the  publisher  amena* 
ble  to  the  law,  the  publication  must  be  ma- 
liciously made ;  but  malice  will  be  presumed 
if  the  matter  be  libellous.  This  presumption, 
however,  will  be  rebutted  if  the  publication 
be  made  for  some  lawful  purpose,  as,  drawing 
up  a  bill  of  indictment,  in  which  the  libellous 
words  are  embodied  for  the  purpose  of  prose- 
cuting the  libeller ;  or  if  it  eviaently  appear 
that  the  publisher  did  not,  at  the  time  of  pub- 
lication. Know  that  the  matter  was  libellous: 
as,  when  a  person  reads  a  libel  alone  in  the 
presence  of  others,  without  beforehand  know- 
ing it  to  be  such.  9  Coke,  59.  See  Libbl  ; 
Libeller;  Publication. 

PUDICITT.  Chastity;  the  abstaining 
from  all  unlawful  carnal  commerce  or  con- 
nection. A  married  woman  or  a  widow  may 
defend  her  pudicity  as  a  maid  may  her  vir- 
ginity.    See  Chastity  ;  Rape. 

PUDZXSLD.  In  Old  ZSngUsh  Law.  To 
be  free  from  the  payment  of  money  for  taking 
of  wood  in  any  forest.  Coke,  Litt.  233  a* 
The  same  as  noodgeld. 

FUBR  (Lat.  a  boy ;  a  child).  In  its  en- 
larged sense  this  word  signifies  a  child  of 
either  sex ;  though  in  its  restrained  meaning 
it  is  applied  to  a  boy  only. 

A  case  once  arose  which  turned  upon  this 
question,  whether  a  daughter  could  take 
lands  under  the  description  of  puer;  and  it 
was  decided  by  two  judges  against  one  that 
she  was  entitled.  Dy.  337  6.  In  another 
case,  it  was  ruled  the  other  way.     Hob.  33. 

PUERILITT.  In  CivU  Law.  A  con- 
dition which  coi'amenced  at  the  age  of  seven 
years,  the  end  af  the  age  of  infancy,  and 
lasted  till  the  age  of  puberty, — ^that  is,  in 
females  till  the  accomplishment  of  twelve 
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years,  and  in  males  till  the  a^e  of  fourteen 
years  fully  accomplished.  Ayli£fe,  Pand.  63. 
The  ancient  Roman  lawyers  divided  pue- 
rility into  proanmu^  injaniice,  as  it  approached 
infancy,  and  into  proximus  pubertati,  as  it  be- 
came nearer  to  puberty.    6  Toullier,  n.  100. 

PUERITIA  (Lat.).  In  CivU  Law.  Age 
from  seven  to  fourteen.  4  Sharswood,  Blackst. 
Comm.  22 ;  Wharton,  Diet  2d  Lond.  ed.  The 
age  from  birth  to  fourteen  years  in  the  male, 
or  twelve  in  the  female.  Calvinus,  Lex.  The 
age  from  birth  to  seventeen.    yicat,Voc.  Jur. 

PUFFER.  A  person  employed  by  the 
owner  uf  property  which  is  sold  at  auction 
to  bid  it  up,  who  does  so  accordingly,  for  the 
purpose  of  raising  the  price  upon  bond  Jidt 
oidaers. 

This  is  a  fraud,  which,  at  the  choice  of  the 

Purchaser,  invalidates  the  sale.  3  Madd.  Ch. 
12 ;  5  id.  37,  440 ;  12  Ves.  Ch.  483 ;  1  Fon- 
blanque,  £q.  227,  n. ;  2  Kent,  Gomm.  423 ; 
Cowp.  395;  3  Ves.  Ch.  628;  3  Term, 
93 ;  6  id,  642 ;  2  Brown,  Ch.  326 ;  a  P.  A. 
Browne,  Penn.  346 ;  11  Serg.  k  R.  Penn. 
89;  2  Ilayw.  No.  C.  328;  4  Harr.  &  McH. 
Md.  282 ;  2  Dev.  No.  C.  126  ;  2  Const.  So.  C. 
821.     See  Auction;  Bidder;  Br  Bidder.  < 

PUIS  DARREIN  CONTINUANCE 
(L.  Fr.  since  last  continuance).  In  Plead- 
ing. A  plea  which  is  put  in  after  issue  joined, 
for  the  purpose  of  introducing  new  matter, 
or  matter  wnich  has  come  to  the  knowledge 
of  the  party  pleading  it  subsequently  to  such 
joinder.     See  Continuance  ;  Plea. 

PUISNE  (L.  Fr.).  Younger;  junior.  As- 
sociate. 

PULSATION.  Beating  without  pain,  as 
distinguished  from  verberation,  or  oeating 
with  pain.  3  Sharswood  Blackst.  Comm. 
120*;  Calvinus,  Lex.  Pahare, 

PUNCTUATION.  The  division  of  a 
written  or  printed  instrument  by  means  of 
points,  such  as  the  comma,  semicolon,  and 
the  like. 

Punctuation  is  not  to  be  regarded  in  the 
construction  of  an  instrument. 

PUNISHMENT.  In  Criminal  Law. 
Some  pain  or  penalty  warranted  by  law,  in- 
flicted on  a  person  for  the  commission  of  a 
orime  or  misaemeanor,  or  for  the  omisvsion  of 
the  performance  of  an  act  reauired  by  law, 
by  the  judgment  and  commana  of  some  law- 
ful court. 

The  right  of  looiety  to  punisb  is  derived,  by 
Beocarift,  Mably,  and  lomo  others,  from  a  supposed 
agreemeDt  which  the  persons  who  composed  the 
primitive  societies  entered  into,  in  order  to  keep 
order,  and,  indeed,  the  very  existence  of  the  state. 
According  to  others,  it  is  the  interest  and  duty  of 
man  to  live  in  society:  to  defend  this  right,  society 
may  exert  this  principle,  in  order  to  support  itself; 
and  this  it  may  do  whenever  the  acts  punishable 
would  endanger  the  safety  of  the  whole.  And 
Bentham  is  of  opinion  that  the  foundation  of  this 
right  is  laid  in  public  utility  or  necessity.  Delin- 
quents are  public  enemies,  and  they  must  be  dis- 
armed and  prevented  from  doing  evil,  or  society 
would  be  destroyed.  But,  if  the  social  compact  has 
ever  existed,  says  Livingston,  its  end  must  have 


been  the  preservation  of  the  natural  rights  of  tha 
members;  and  therefore  the  offucts  of  this  fiction 
are  the  same  with  those  of  the  theory  which  tnkes 
abstract  justice  as  the  foundation  of  the  right  to 
punish;  for  this  justice,  if  well  considered,  is  that 
which  assures  to  each  member  of  the  state  the  free 
exercise  of  his  rights.  And  if  it  should  be  found 
that  utility,  the  last  source  from  which  the  right  to 
punish  is  derived,  is  so  intimately  united  to  justica 
that  it  i»  inseparable  from  it  in  the  practice  of  law, 
it  will  follow  that  every  system  founded  on  one  of 
these  principles  must  be  supported  by  the  others. 

tl.  To  attain  their  social  end,  punishmenti 
should  be  exemplary,  or  capable  of  intimi* 
dating  those  who  might  be  tempted  to  imitate 
the  guilty;  reformatory,  or  such  as  should 
improve  the  condition  of  the  convicts;  ver- 
aonaly  or  such  as  are  at  least  calculated  to 
wound  the  feelings  ur  affect  the  rights  of  the 
relations  of  the  guilty ;  divisible,  or  capable 
of  being  graduated  and  proportioned  to  the 
offence  and  the  circumstances  of  each  case; 
reparable,  on  account  of  the  fallibility  of  hu- 
man justice. 

8«  Punishments  are  either  corporal  or  not 
corporal.  The  former  are — death,  which  is 
usually  denominated  capital  punishment; 
imprisonment,  which  is  either  with  or  with^ 
out  labor,  see  Penitentiary;  whipping,  in 
some  states;  and  banishment. 

The  punishments  which  are  not  corporal 
are — fines ;  forfeitures ;  suspension  or  depriva- 
tion of  some  political  or  civil  right;  depriva- 
tion of  office,  and  being  rendered  incapable  to 
hold  office;  compulsion  to  remove  nuisances. 

4*  The  object  of  punishment  is  to  reform 
the  offender,  to  deter  him  and  others  from 
committing  like  offences,  and  to  protect  so- 
ciety. See  4  Sharswood,  Blackst.  Comm.  7 ; 
Rutherforth,  Inst.  b.  1,  c.  18. 

The  constitution  of  the  United  States, 
Amendments,  art.  8,  forbids  the  infliction  of 
cruel  and  unusual  punishments.  See  In- 
famous Punishments  ;  Pardon. 

PUPIL.     In  Civil  Law.     One  who  is  in 

his  or  her  minoritv.  See  Dig.  1. 7 ;  26.  7. 1 .  2 ; 
50.  16.  239 ;  Code,  6.  30.  18.  One  who  is  in 
ward  or  guardianship. 

PUPILLARIS  aUBSTITUTIO  (Lat.). 
In  Civil  Law.  The  nomination  of  another 
besides  his  son  pupil  to  succeed,  if  the  son 
should  not  be  able  or  inclined  to  accept  the 
inheritance,  or  should  die  before  he  came  of 
age  to  make  a  testament. 

If  the  child  survived  the  age  of  puberty, 
though  he  made  no  testament,  the  substitute 
had  no  right  of  saccessiun.  See  Bell,  Diet. 
Substitution;  Dig.  28.  6. 

PUPILLAIUT7.  In  CivU  Law.  That 
age  of  a  person's  life  which  included  infancy 
and  puerility. 

PUR.     A  corruption  of  the  French  word 

far,  by  or  for.  It  is  frequently  used  in  old 
'rench  law  phrases :  as,  pur  autre  vie.  It  is 
also  used  in  the  composition  of  words:  as, 
purparty,  purlieu,  purview. 

PUR  AUTRE  VIE  (old  French, /bra» 
other's  life).     An  estate  is  said  to  be  pur 
autre  vie  when  a  lease  is  made  of  lands  or 
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tenements  to  a  man  to  hold  for  the  life  of  an- 
other person.  2  Sharswood,  Blackst.  Comm. 
259 ;  10  Viner,  Abr.  296 ;  2  Belt,  Suppl.  Yes. 
Jr.  41. 


\,  A  term  including  every 
mode  of  acquisition  of  estate  known  to  the 
law,  except  that  by  which  an  heir  on  the 
death  of  his  ancestor  becomes  substituted  in 
his  place  as  owner  by  operation  of  law.  2 
Washburn,  Real  Prop.  401. 

There  are  six  ways  of  acquiring  a  title  by 
purchase,  uamelv.  by  deed;  by  devise;  by 
execution ;  by  prescription  ;  by  possession  or 
occupancy ;  by  escheat.  In  its  more  limited 
^ense,  purchase  is  applied  only  to  such  acqui- 
sitions of  lands  as  are  obtained  by  way  of 
bargain  and  sale  for  money  or  some  other 
valuable  consideration.  Cruise,  Dig.  tit.  30, 
2J  1-4;  1  Dall.  Penn.  20.  In  common  par- 
lance, purchase  signifies  the  buying  of  real 
estate  and  of  goods  and  chattels. 

PURCHASER.  A  buyer ;  a  vendee. 
See  Sale;  Parties;  Contracts. 

PURCHASE-MONET.  The  considerar 
tion  which  is  agreed  to  be  paid  by  the  pur- 
chaser of  a  thing  in  money. 

It  is  the  duty  of  the  purchaser  to  pay  the 
purchase-money  as  agreed  upon  in  making  the 
contract;  and  in  case  of  the  conveyance  of  an 
estate  before  it  is  paid,  the  vendor  is  entitled, 
according  to  the.  laws  of  England,  which 
have  been  adopted  in  several  of  the  states, 
to  a  lien  on  the  estate  sold  for  the  purchase- 
money  so  remaining  unpaid.  This  is  called 
an  equitable  lien.  This  doctrine  is  derived 
from  the  civil  law.  Dig.  18.  1.  19.  The 
case  of  Chapman  vs.  Tanner,  1  Vern.  Ch.  267, 
decided  in  1684,  is  the  first  where  this  doc- 
trine was  adopted.  7  Serg.  &  R.  Penn.  73. 
It  was  strongly  opposed,  but  is  now  firmly 
established  in  England  and  in  the  United 
States.  6  Yerg.  Tenn.  50 ;  1  Johns.  Ch.  N. 
Y.  308 ;  7  Wheat.  46,  50 ;  5  Monr.  287  ;  1 
Harr.  &  J.  Md.  106 ;  4  id.  522 ;  1  Call,  Va. 
414 ;  5  Munf.  Va.  342 ;  1  Dev.  Eq.  No.  C.  163  ; 
4  Hawks,  No.  C.  256 ;  5  Conn.  468 ;  2  J.  J. 
Marsh.  Ky.  330;  1  Bibb,  Ky.  590;  4  id. 
239. 

But  the  lien  of  the  seller  exists  only  be- 
tween the  parties  and  those  having  notice 
that  the  purchase-money  has  not  been  paid. 
3  J.  J.  Marsh.  Ky.  557 ;  3  Gill  &  J.  Md.  425. 
See  Lien. 

PURE    DEBT.    In  Scotch   Law.    A 

debt  actually  due,  in  contradistinction  to  one 
which  is  to  become  due  at  a  future  day  certain, 
which  is  called  a  future  debt,  and  one  due 
provisionally,  in  a  certain  event,  which  is 
called  a  contingent  debt.  1  Bell,  Comm.  5th 
ed.  315. 

PURE  OBLIQATION.  One  which  is 
not  suspended  by  any  condition,  whether  it 
has  been  contracted  without  any  condition, 
or,  when  thus  contracted,  the  condition  has 
been  performed.     Pothier,  Obi.  n.  176. 

PURE  PLEA.  In  Equity  Pleading. 
One  which  relies  wholly  on  some  matter  de- 


hors the  bill :  as,  for  example,  a  plea  of  a 
release  on  a  settled  account. 

Pleas  not  pure  are  so  called  in  contradis^ 
tinction  to  pure  pleas:  they  are  sometimes 
also  denominated  negative  pleas.  4Bouvier, 
Inst.  n.  4275. 

PURGATION  (Lai.  pvrgo;  from  purum 
and  agOf  to  make  clean).  The  clearing  one's 
self  of  an  offence  charged,  by  denying  the 
guilt  on  oath  or  affirmation. 

Canonical  purgation  was  the  act  of  justi- 
fy ing  one's  self,  wnen  acouscd  of  some  oflfence, 
in  the  presence  of  a  number  of  persons 
worthy  of  credit,  generally  twelve,  who  would 
swear  they  believed  the  accused.  See  CoM- 
PURQATOR ;  Law  of  Wager. 

Vulgar  purgation  consisted  in  superstitious 
trials  by  hot  and  cold  water,  by  fire,  by  hot 
irons,  by  batell,  by  corsned,  etc. 

In  modern  times  a  man  may  purge  him- 
self  of  an  offence  in  some  cases  where  the 
facts  are  within  his  own  knowledge:  for  ex- 
ample, when  a  man  is  charged  with  a  con- 
tempt of  court,  he  may  purge  himself  of  such 
contempt  by  swearing  that  in  doing  the  act 
charged  he  did  not  intend  to  commit  a  con- 
tempt. 

PURGED  OF  PARTIAL  COUNSEL. 

In  Scotland,  every  witness,  before  making 
oath  or  affirmation,  is  purged  of  partial  counf 
selt  i.e.  cleared  bv  examination  on  oath  of 
having  instigated  the  plea,  of  having  been 
present  with  the  party  for  whom  he  testifies 
at  consultations  of  lawyers,  where  it  might 
be  shown  what  was  necessary  to  be  proved, 
or  of  having  acted  as  his  agent  in  any  of  the 
proceedings.  So,  in  a  criminal  case,  he  who 
IS  agent  of  prosecutor  or  who  tampers  with 
the  panel  cannot  be  heard  to  testify,  because 
of  partial  counsel.  Stair,  Inst.  p.  768,  j  9 ; 
Bell,  Diet.  Partial  Counsel. 

PURLIEU.  In  English  Law.  A  space 
of  land  near  a  forest,  known  by  certain 
boundaries,  which  was  formerly'  part  of  a 
forest,  but  which  has  been  separated  from  it. 

The  history  of  purlieus  is  this.  Henry  II.,  on 
taking  possession  of  the  throne,  fuanifested  so 
great  a  taste  for  forests  that  he  enlarged  the  old 
ones  wherever  he  could,  and  by  this  means  enclosed 
many  estates  which  had  no  outlet  to  the  publio 
roads;  and  things  increased  in  this  way  until  the 
reign  of  king  John,  when  the  public  reclamations 
were  so  great  that  much  of  this  land  was  disforested, 
— that  is,  no  longer  had  the  privileges  of  the 
forests ;  and  the  land  thus  separated  bore  the  name 
of  purlieu. 

PURPARTY.  That  part  of  an  estate 
which,  having  been  held  in  common  by  par- 
ceners, is  by  partition  allotted  to  any  of 
them.  To  make  purparty  is  to  divide  and 
sever  the  lands  which  fall  to  parceners.  Cld 
Nat.  Brev.  11. 

PURPORT.  In  Pleading.  The  sub- 
stance of  a  writing  as  it  appears  on  the  face 
of  it  to  the  eye  that  reads  it.  It  differs  from 
tenor.     2  Russell,  Crimes,  365 ;   1  East,  179. 

PURPRESTURE.  An  enclosure  by  a 
private  individual  of  a  part  of  a  common  or 
public  domain. 
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Aooording  to  Lord  Coko,  parpresture  it  a  olose 
or  enclosurei  that  is,  when  one  enoroaobefl  or  makes 
sereral  to  himself  that  whioh  ought  to  be  in  com- 
mon to  many :  as,  if  an  individual  were  to  build 
between  high  and  low  water  mark  on  the  side  of  a 
public  rirer.  In  England  this  is  a  nuisance,  and 
in  oases  of  this  kind  an  injunction  will  be  granted, 
on  ez-parte  affidarits,  to  restrain  such  a  purpres- 
ture  and  nuisance.  2  Bouvier,  Inst.  n.  2382 ;  4  id, 
n.  3798 ;  Coke,  2d  Inst.  28.    And  see  Skene,  Pour- 

SrMture;  Glanville,  lib.  9,  ch.  11,  p.  239,  note; 
pelman,  Qloss.  Purpretture  ;  Hale,  de  Port.  Mar. ; 
Margrave,  Law  Tracts,  84;  2  Anitr.  000;  Gallis, 
Sew.  174. 

PURSE.  In  Turkey,  the  sam  of  five 
hundred  dollars.     Merch.  Diet. 

PURSER.  The  person  appointed  by  the 
master  of  a  ship  or  vessel,  whose  duty  it  is  to 
take  care  of  the  ship's  books,  in  which  every 
thing  on  hoard  is  inserted,  as  well  the  names 
of  mariners  as  the  articles  of  merchandise 
shipped.    Roccius,  Ins.  not«. 

2«  The  act  of  congress  concerning  the  naval 
establishment,  passed  March  30,  1812,  provides,  ^ 
6,  that  the  pursers  in  the  navy  of  the  United  States 
shall  be  appointed  by  the  president  of  the  United 
States,  by  and  with  the  advice  and  consent  of  the 
senate ;  and  that  from  and  after  the  first  day  of 
May  next  no  person  shall  act  in  the  character  of 
purser  who  shall  not  have  been  thus  first  nomi- 
nated and  appointed,  excepting  pursers  on  distant 
service,  who  shall  not  remain  in  service  after  the 
first  day  of  July  next,  unless  nominated  and  ap- 
pointed as  aforesaid.  And  every  purser,  before 
entering  upon  the  duties  of  his  office,  shall  give 
bond,  with  two  «r  more  sufficient  sureties,  in  the 
penalty  of  ten  thousand  dollars,  conditioned  faith- 
fully to  perform  all  the  duties  of  purser  in  the 
navy  of  tne  United  States. 

3.  And  by  the  supplementary  act  to  this  act 
eonoeming  the  naval  establishment,  passed  March 
1,  1817,  it  is  enacted,  {  1,  that  every  purser  now  in 
service,  or  who  may  hereafter  be  appointed,  shall, 
instead  of  the  bond  required  by  the  act  to  which 
this  is  a  supplement,  enter  into  bond,  with  two  or 
more  sufficient  sureties,  in  the  penalty  of  twenty- 
five  thousand  dollars,  conditioned  for  the  faithful 
discharge  of  all  his  duties  as  purser  in  the  navy 
of  the  United  States,  which  said  sureties  shall  be 
approved  by  the  Judge  or  attorney  of  the  United 
States  for  the  district  in  which  such  purser  shall 
reside.  By  act  of  congress  June  22,  1860,  pursers 
are  to  bo  called  heneeforth  paymatter; 

PURSUER.  The  name  by  whioh  the 
complainant  or  plaintiff  is  known  in  the 
ecclesiastical  courts.    3  Eccl.  350. 

PURVEYOR.  One  employed  in  pro- 
curing provisions.     See  Code,  1.  34. 

PURVIEW.  That  part  of  an  act  of  the 
legislature  which  begins  with  the  words,  "Be 
it  enacted,"  etc.,  and  ends  before  the  repeal- 
ing clause.  Cooke,  Tenn.  330 ;  3  Bibb,  Ky. 
181.  According  to  Cowel,  this  word  also 
signifies  a  conditional  gift  or  grant.  It  is 
Baid  to  be  derived  from  the  French  pourvut 

Erovided.     It  always  implies  a  condition, 
aterpreter. 

PUT.  In  Pleading.  To  select;  to  de- 
mand :  as,  "  the  said  0  D  puts  himself  upon 
the  country ;"  that  is,  he  selects  the  trial  by 
jury  as  the  mode  of  settling  the  matter  in 
dispute,  and  does  not  rely  upon  an  issue  in 
law.    Gould,  Plead,  c.  6,  part  1,  {  19. 


PUTATIVE.  Reputed  to  be  that  which 
is  not.  The  word  is  frequently  used:  as,  puta- 
tive father,  putative  marriage,  putative  wife, 
and  the  like.  And  Toullier,  tome  7,  n.  29,  uses 
the  words  putative  owner,  propriitaire  puiatif. 
Lord  Kames  uses  the  same  expression.  Princ 
of  Eq.  391. 

PUTATIVE  FATHER.  The  reputed 
father. 

This  term  is  most  usually  applied  to  the 
father  of  a  bastard  child. 

The  putative  father  is  bound  to  support 
his  children,  and  is  entitled  to  the  guardian- 
ship and  care  of  them  in  preference  to  all 
persons  but  the  mother.  1  Ashm.  Penn.  55. 
And  see  7  East,  11 ;  5  Esp.  131 ;  1  Barnew. 
&  Aid.  491 ;  Bott,  Poor  Law,  499 ;  1  Carr.  k 
P.  268 ;  3  id.  36;  1  Ball  &  B.  Ch.  Ir.  1 ;  3 
Moore,  211. 

PUTATIVE  MARRIAGE.  A  mar- 
riage which  is  forbidden  but  which  has  been 
contracted  in  good  faith  and  ignorance  of 
the  impediment  on  the  part  of  at  least  one 
of  the  contracting  parties. 

%m  Three  circumstances  must  concur  to 
constitute  this  species  of  marriage.  There 
must  he  a  bond  jides.  One  of  the  parties  at 
least  must  have  been  ignorant  of  the  impedi- 
ment, not  only  at  the  time  of  the  mama^ 
but  must  also  have  continued  ii^norant  oi  it 
during  his  or  her  life,  because  if  he  became 
aware  of  it  he  was  bound  to  separate  himself 
from  his  wife.  The  marriage  must  be  duly 
solemnized.  The  marriage  mvsi  have  been 
considered  lawful  in  the  estimation  of  the 
parties  or  of  that  party  who  alleges  the  bond 
fides, 

8*  A  marriage  in  which  these  three  cir- 
cumstances concur,  although  null  and  void, 
will  have  the  effect  of  entitling  the  wife,  if 
she  be  in  good  faith,  to  enforce  the  rights  of 
property  which  would  have  been  competent 
to  her  if  the  marriage  had  been  valid,  and 
of  rendering  the  children  of  such  marriage 
legitimate. 

This  species  of  marriage  was  not  recognized 
by  the  civil  law :  it  was  introduced  by  the 
canon  law.  It  is  unknown  to  the  law  of  the 
United  States,  and  in  England  and  Ireland. 
In  France  it  has  been  adopted  bv  the  Code 
Civil,  art.  201,  202.  In  Scotland"  the  Ques- 
tion has  not  been  settled.  Burge,  Conn,  of 
Laws,  151,  152. 

PUTTING  IN  FEAR.  These  words  are 
used  in  the  definition  of  a  robbery  from  the 
person:  the  offence  must  have  been  com- 
mitted hy  putting  in  fear  the  person  robbed. 
Coke,  3d  Inst.  68;  4  Sharswood,  Blackst. 
Comm.  243. 

3.  This  is  the  circumptance  which  die-, 
tinguishes  robbery  from  all  other  larcenies. 
But  what  force  musit  be  used  or  what  kind  of 
fears  excited  are  questions  very  proper  for 
discussion.  The  goods  must  be  taken  against 
the  will  of  the  possessor. 

8»  There  must  either  be  a  putting  in  fear 
or  actual  violence,  though  botn  need  not  be 
positively  shown,  for  the  former  will  be  u^ 
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ferred  from  the  latter,  and  the  latter  is  suf- 
ficiently implied  in  the  former.  For  example, 
when  a  man  is  suddenly  knocked  down,  and 
robbed  while  he  is  senseless,  there  is  no  fear, 
yet,  in  consequence  of  the  yiolenoe,  it  is  pre- 
«amed.    2  East,  PL  Or.  711 ;  4  Binn.  Penn. 


379 ;  3  Wash.  C.  C.  209 ;  2  Chitty,  Crim.  Law 
803. 

In  an  indictment  for  robbery,  at  common 
law,  it  is  not  necessary  to  allege  a  putting  in 
fear  in  addition  to  the  allegation  of  force  and 
violence.    7  Mass.  242 ;  8  Gush.  Mass.  217. 


Q. 


QUACK.  One  who,  without  snfficient 
knowledge,  study,  or  previous  preparation, 
undertakes  to  practise  medicine  or  surgery, 
under  the  pretence  that  he  possesses  secrets 
in  thoee  arts. 

The  origin  of  the  word  qnaok  is  not  clearly  &■• 
oertained.  Johnson  derives  it  from  the  word  to 
quack,  or  gabble  like  a  goose.  Butler  uses  this 
verb  as  descriptire  of  the  eneomiums  empirics  heap 
upon  their  nostrums.     Thus,  in  Hudibras, 

"Beliere  mechanic  yirtaosi 
Can  raise  tliera  moun tains  in  Potosi, 
Seek  oat  for  plants  with  aignatnres 
To  quack  of  aniyersal  cures." 

The  Egyptian  hieroglyphic  for  a  doctor  was  a 
dnck;  and  it  has  been  a  question  whether  this  may 
not  form  a  clue  to  the  derivation  of  the  word  quack. 
The  English  quack — or  auaoksalber,  as  it  Was  origin- 
ally written — ^is  from  tne  German  qvack^alber,  or 
rather  the  Dutch  ktoaktalverf  which  Bilderdylc  states 
should  be  more  properly  kwabtalverf  from  kioahf  a 
wen,  and  zalver,  to  salve  or  anoint  5  Notes  A 
Queries. 

To  call  a  regular  physician  a  quack  is 
actionable.  A  quack  is  criminally  answer- 
able for  his  unskilful  practice,  and  also  civilly 
to  his  patient  in  certain  cases.  See  Mal- 
practice; Physician. 

QUADRANS  (Lat.).  In  ClvU  Law.  The 
fourth  part  of  the  whole.  Hence  the  heir  ex 
quadrante;  that  is  to  say,  of  the  fourth  part 
of  the  whole. 

QT7ABRANT.  In  angular  measures,  a 
quadrant  is  equal  to  ninety  degrees.  See 
Measure. 

QUADRIENNIUM  UTXIiE  (Lat.).  In 
Bootch  Law.  The  four  years  of  a  minor 
between  his  age  of  twenty-one  and  twenty- 
five  years  are  so  called. 

During  this  period  he  is  permitted  to  im- 
peach contracts  made  against  his  interest 
previous  to  his  arriving  at  the  age  of  twenty- 
one  years.  Erskine,  Inst.  1. 7. 19. 36 ;  1  Bell, 
Comm.  135,  5th  ed. 

QUADRIPARTITE  (Lat.).  Havinijfour 
parts,  or  divided  into  four  parts :  as,  this  in- 
denture quadripartite,  made  between  A  B,  of 
the  one  part,  C 1),  of  the  second  part,  E  F,  of 
the  third  part,  and  G  H,  of  the  fourth  part. 

QUADROON.  A  person  who  is  de- 
scended from  a  white  person  and  another 
person  who  has  an  equal  mixture  of  the 
£uropi»an  and  African  blood.  2  Bail.  So.  C. 
558.    See  Mulatto 


I      QUADRUPLICATION.    In  Pleading. 
'  Formerly  this  word  was  used  instead  of  sur- 
rebutter.    1  Brown,  Civ.  Law,  469,  n. 

QUiB  EST  EADEM  (Lat.  which  is 
the  same).  In  Pleading.  A  clause  con- 
taining a  statement  that  the  trespass,  or  other 
fact  mentioned  in  the  plea,  is  the  same  as  that 
laid  in  the  declaration,  where  from  the  cir* 
cnmstances  there  is  an  apparent  difference 
between  the  two.  1  Chitty,  Plead.  473, 
Gould,  Plead,  c.  3,  H  79,  80;  29  Vt.  455. 

The  form  is  as  follows:  *' which  are  the 
same  assaulting,  beating,  and  ill-treating,  the 
said  John,  in  the  said  declaration  mentioned, 
and  whereof  the  said  John  hath  above 
thereof  complained  against  the  said  James.'' 
See  1  Saund.  14,  208,  n.  2;  2  id.  5  a,  n.  3 ; 
Archbold,  Civ.  Plead.  217 ;  Comyns,  Dig. 
PUader  (E  31);  Croke  Jac.  372;  1  Chitty, 
Plead.  473. 

QUiB  RE  (Lat.).  In  Fraotioe.  A  word 
frequently  used  to  denote  that  an  inquiry 
ought  to  be  made  of  a  doubtful  thing.  2  Lilly, 
Abr.  406. 

QUiBRENS  NGN  INVENIT  PLE- 
OIUM  (Lat.|.  In  Practice.  The  plaintiff 
has  not  found  pledge.  The  return  made  bj 
the  sheriff  to  a  writ  directed  to  him  with  this 
clause,  namely,  si  A  facerit  B  securum  de 
clamore  sxio  prosequanao^  when  the  plaintiff 
has  neglected  to  nnd  sufficient  security.  Fitz* 
herbert,  Nat.  Brev.  38. 

QUiBSTIO  (Lat.).  In  Roman  Law.  A 

sort  of  commission  {ad  qucereTidvm)  to  inquire 
into  some  criminal  matter  given  to  a  magis- 
trate or  citizen y  who  was  called  qucesiior  or 
gucestor,  who  made  report  thereon  to  the  senate 
or  the  people,  as  the  one  or  the  other  appointed 
him.  In  progress  of  time  he  was  empowered 
(with  the  assistance  of  a  counsel)  to  adjudge 
the  case;  and  the  tribunal  thus  constituted 
was  called  qucesiio* 

2.  This  special  tribunal  contrnved  in  nae  until 
the  eod  of  the  Roman  republic,  although  it  wa« 
resorted  to,  during  the  last  times  of  the  republic, 
only  in  extraordinary,  cases. 

The  manner  in  which  they  ircre  constituted  was 
this.  If  the  matter  to  be  inquired  of  was  within 
the  jurisdiction  of  the  comitia,  the  senate,  on  the 
demand  of  the  consul,  or  of  a  tribune,  or  of  one  of 
its  mtmbers,  declared  by  a  decree  that  there  was 
cause  to  prosecute  a  citizen.  Then  th«  consul  «p 
auetttritatt  tenaftis  asked    the  peopU  in    comitia 
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(rogabat  rogalio)  to  enact  this  decree  into  a  law. 
The  oomitia  adopted  it,  either  simply  or  with 
amendment,  or  they  rejected  it. 

3.  The  increase  of  population  and  of  crimes 
rendered  this  method,  which  was  tardy  at  best, 
onerous,  and  even  impracticable.  In  the  year 
A.n.c.  904,  or  149  B.C.,  under  the  consulship  of 
Censorinus  and  Manilius,  the  tribune  Galpurnius 
Piso  procured  the  passage  of  a  law  establishing  a 
quettio  perpetua,  to  take  cognizance  of  the  crime  of 
extortion  committed  by  Roman  magistrates  against 
strangers  de  peeuniit  repetundit,  Cicero,  Brut.  27; 
de  Off.  li.  21 ;  in  Verr.  iv.  25. 

4.  Many  such  tribunals  were  afterwards  esta- 
blished, such  as  QuoQstiones  de  majestate,  de  am- 
bitu,  de  peculatu,  de  vi,  de  sodnlitiis,  etc.  Each 
was  composed  of  a  certain  number  of  judges  taken 
from  the  senators,  and  presided  over  by  a  prsetor, 
although  he  might  delegate  his  authority  to  a 
public  officer,  who  was  called  judex  qtuntioni: 
These  tribunals  continued  a  year  only;  for  the 
meaning  of  the  word  perpetuut  is  (now  tnferrwj»f««), 
not  interrupted  during  the  term  of  its  appointed 
duration. 

6.  The  establishment  of  these  quK^tttmen  de- 
prived the  oomitia  of  their  criminal  jurisdiction, 
except  the  crime  of  treason :  they  were,  in  fact,  the 
depositories  of  the  judicial  power  during  the  sixth 
and  seventh  centuries  of  the  Roman  republic,  the 
last  of  which  was  remarkable  for  civil  dissensions 
and  replete  with  groat  public  transactions.  With- 
out some  knowledge  of  the  constitution  of  the 
Quacntio  perpetuaf  it  is  impossible  to  understand  the 
forensic  speeches  of  Cicero,  or  even  the  political 
history  of  that  age.  But  when  Julius  Cssar,  as 
dictator,  sat  for  the  trial  of  Ligarius,  the  ancient 
constitution  of  the  republic  was,  in  fact,  destroyed, 
and  the  criminal  tribunals,  which  had  existed  in 
more  or  less  vigor  and  purity  until  then,  existed 
no  Ioniser  but  in  name.  Under  Augustus^,  the  con- 
centration of  the  triple  power  of  the  consuls,  pro- 
consuls, and  tribunes  in  his  person  transferred  to 
him,  as  of  course,  all  judicial  powers  and  authori- 
ties. 

QUiBSTOR  (Lat.).  The  name  of  a 
magistrate  of  ancient  Rome. 

QUAKERS.     A  sect  of  Christians. 

Formerly  they  were  much  persecuted  on 
account  of  their  peaceable  principles,  which 
forbade  them  to  bear  arms,  and  they  were 
denied  many  rights  because  they  refused  to 
make  corporal  oath,  ^^bey  are  relieved  in  a 
ffreat  degree  in  the  states  of  the  United  States 
from  the  penalties  for  refusing  to  bear  arms; 
and  their  affirmations  are  everywhere  in  the 
United  States,  it  is  believed,  taken  instead  of 
their  oaths. 

QUAUFICATION.  Having  the  requi- 
site qualities  for  a  thing:  as,  to  be  president 
of  the  United  States,  the  candidate  must  pos- 
sess certain  qualifications. 

QUALIFIED  FEE.  One  which  has  a 
qualification  subjoined  to  it,  and  which  must 
be  determined  whenever  the  qualification  an- 
nexed to  it  is  at  an  end.  A  limitation  to  a 
roan  and  ?iis  heirs  on  the  part  of  his  father 
affords  an  example  of  this  species  of  estate. 
Littleton,  |  254;  2  Bouvier,  Inst.  n.  1695. 

QUALIFIED    INDORSEMENT.      A 

transfer  6f  a  bill  of  exchange  or  promissory 
note  to  an  indorsee,  without  any  liability  to 
the  indorser:  the  words  usually  employed  for 
this  purpose  are  sana  recours,  without  re- 
oourso.     1  Bouvier,  Inst.  n.  1138. 


QUALIFIED  PROPERTY.  Property 
not  in  its  nature  permanent,  but  which  may 
sometimes  subsist  and  at  other  times  not  sub- 
sist. A  defeasible  and  precarious  ownership, 
which  lasts  as  long  as  the  thing  is  in  actual 
use  and  occupation :  «.^.,  first,  property  in 
animals  yeroB  naturaSf  or  in  fight,  or  nir,  where 
the  qualified  property  arises  from  the  nature 
of  the  thing ;  second,  property  in  a  thing 
held  by  any  one  as  a  bailee,  where  the  quali- 
fied property  arises  not  from  the  nature  of 
the  thincr,  ijut  from  the  peculiar  circumstances 
under  which  it  is  held.  2  Sharswood,  Blackst. 
Comm.  391,  395*;  2  Kent,  Comm.  347;  2 
Wooddeson,  Lect.  385. 

Any  ownership  not  absolute. 

QUALITY.  Penona.  The  state  or  coxi- 
dition  of  a  person. 

Two  contrary  qualities  cannot  be  in  the 
same  person  at  the  same  time.  Dig.  41.  10. 
4.  Every  one  is  presumed  to  know  the  quality 
of  the  person  with  whom  he  is  contracting. 
In  the  United  States  the  people  happily  are 
all  upon  an  equality  in  their  civil  rights. 

In  Pleading.  That  which  distinguishes 
one  thing  from  another  of  the  same  kind. 

^m  It  is,  in  general,  necessary,  when  the  de- 
claration alleges  an  injury  to  the  goods  and 
chattels,  or  any  contract  relating  to  them, 
that  the  quality  should  be  stated ;  and  it  is 
also  essential,  in  an  action  for  the  recovery 
of  real  estate,  that  its  quality  should  be  shown : 
as,  whether  it  consists  of  houses,  lands,  or 
other  hereditaments,  whether  the  lands  are 
meadow,  pasture,  or  arable,  etc.  The  same 
rule  requires  that,  in  an  action  for  an  injury 
to  real' property,  the  quality  should  be  shown. 
Stephen,  Plead.  214,  215.  See,  as  to  the  vari-  ^ 
ous  qualities,  Ayliffc,  Pand.  [60]. 

8.  It  is  oflen  allowable  to  omit  from  the 
indictment,  and  it  is  seldom  necessary  to 
prove  with  precision,  allegations  of  quality, 
or,  in  other  words,  those  allegations  which 
descril)e  the  mode  in  which  certain  acts  have 
been  done.  Thus,  if  the  charge  is  of  a 
felonious  assault  with  a  staff,  and  the  proof 
is  of  such  an  assault  with  a  stone,  or  if  a 
wound,  alleged  to  have  been  given  with  a 
sword,  is  proved  to  have  been  inflicted  by  an 
axe,  or  if  a  pistol  is  stated  to  have  been 
loaded  with  a  bullet,  and  it  turns  out  to  have 
been  loaded  with  some  other  destructive  mate- 
rial, the  charge  is  substantially  proved,  and 
no  variance  occurs.  1  £ast,  ]?1.  Cr.  341 :  5 
Carr.  &  P.  128 ;  9  id.  525,  548. 

QUAMDIU    BE    BENE  GESSERIT 

(Lat.  as  long  as  ho  shall  behave  himself  well). 
A  clause  inserted  in  commissions,  when  suuh 
instruments  were  written  in  Latin,  to  signify 
the  tenure  by  which  the  officer  held  his  office. 

QUANDO  ACCIDERINT    (Lat.  when 

thev  fall  in). 

lb  Practloe.  When  a  defendant,  execu- 
tor or  administrator,  pleads  plene  adminis' 
travii,  the  plaintiff  may  pray  to  have  judg> 
ment  of  assets  quando  aeciderint.  Bullor, 
Nisi  P.  169 ;  Bacon,  Abr.  Executor  (M). 

By  taking  a  judgment  in  this  form  tht 
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plaiutiflT  admits  that  the  defendant  has  fully 
administered  to  that  time.  1  Pet.  G.  0.  442, 
n.  See  11  Viner,  Abr.  379;  Con»yn8,  Dig. 
Pleader  (2  D  9). 

QUAKTI  MINORIS  (Lat.).  The  name 
of  a  particular  action  in  Louisiana.  An  ac- 
tion quanti  minoris  is  one  brought  for  the  re- 
duction of  the  price  of  a  thing  sold,  in  conse- 
quence of  defects  in  the  thing  which  is  the 
object  of  the  sale. 

Such  action  must  be  commenced  within 
twelve  months  from  the  date  of  the  sale,  or 
from  the  time  within  which  the  defect  became 
known  to  the  purchaser.  3  Mart.  La.  n.  s. 
287;  11  Mart.  La.  n. 

QUANTITT.  In  Pleading.  That 
which  is  susceptible  of  measure. 

It  is  a  general  rule  that,  when  the  declarar 
tion  alleges  an  injury  to  goods  and  chattels, 
or  any  contract  relating  to  them,  their  quan- 
tity should  be  stated.  Gould,  Plead,  c.  4,  J 
35.  And  in  actions  for  the  recovery  of  real 
estate  the  Quantity  of  the  land  should  be 
specified.  Bracton,  431  a;  11  Coke,  25  &, 
55  a  ;  Doctrina  Plac.  85, 86 ;  1  East,  441 ;  8  id, 
357  ;  13  id,  102 ;  Stephen,  Plead.  314,  315. 

QUANTUM  DAMNinCATUS  (Lat.). 
In  ZSquity  Practice.  An  issue  directed  by  a 
court  of  equity  to  be  tried  in  a  court  of  law, 
to  .ascertain  by  a  trial  before  a  jury  the 
amount  of  damages  suffered  by  the  non-per- 
formance of  some  collateral  undertaking 
which  a  penalty  has  been  given  to  secure. 
When  such  damages  have  thus  been  ascer- 
tained, the  court  will  grant  relief  upon  their 
payment.     4  Bouvier,  Inst  n.  3913.     - 

QUANTUM  MERUIT  (Lat.).  In 
Pleading.    As  much  as  he  has  deserved. 

/K*  When  a  person  employs  another  to  do 
work  for  him,  without  any  agreement  as  to  his 
•ompensation,  the  law  implies  a  promise  from 
the  employer  to  the  workman  that  be  will  pay 
him  for  his  services  as  much  as  he  may  deserve 
or  merit.  In  such  case  the  plaintiff'  may  sug- 
gest in  his  declaration  that  the  defendant  pro- 
mised to  pay  him  as  much  as  he  reasonably 
deserved,  and  then  aver  that  his  trouble  was 
worth  such  a  sum  of  money,  which  the  de- 
fendant has  omitted  to  pay.  This  is  called 
an  assumpsit  on  a  quantum  meruit,  2  Black- 
stone,  Comm.  162,  163 ;  1  Viner,  Abr,  346 ; 
2  Phillipps,  Ev.  82. 

3.  When  there  is  an  express  contract  for  a 
stipulated  amount  and  mode  of  compensation 
for  services,  the  plaintiff  cannot  abandon  the 
contract  and  resort  to  an  action  for  a  quar^ 
turn  meruit  on  an  implied  assumpsit.  14 
Johns.  N.  Y,  326 ;  18  id.  169  ;  10  Serg.  &  R. 
Penn.  236.  But  see  7  Cranch,  299 ;  Stark. 
277 ;  Holt,  Nisi  P.  236;  10  Johns.  36 ;  12  id, 
374 ;  13  id,  56,  94,  359 ;  14  id,  326 ;  5  Mees.  & 
W.  Exch.  114 ;  4  Oarr.  &  P.  93 ;  4  Scott,  n.  s. 
374 ;  4  Taunt.  475  I  Ad.  &  E.  333  ;  Addison, 
Contr.  214. 

QUANTUM  VALEBAT  (Lat.  as  much 
as  it  was  worth).  In  Pleading.  When  goods 
tre  sold  without  specifying  any  price,  the  law 


implies  a  promise  from  the  buyer  to  the  seller 
that  he  will  pay  him  for  them  as  much  as 
they  were  worth. 

The  plaintiff  may,  in  such  case,  suggest 
in  this  declaration  that  the  defendani  pro- 
mised to  pay  him  as  much  as  the  said  goods 
were  worth,  and  then  aver  that  they  were 
worth  so  much,  which  the  defendant  has 
refused  to  pay.  See  the  authorities  cited 
under  the  article  Quantuh  Meruit. 

QUARANTINE.  In  Maritime  Law. 
The  space  of  forty  days,  or  less,  during  which 
the  crew  of  a  ship  or  vessel  coming  from  a 
port  or  place  infected  or  supposed  to  be  in- 
fected with  disease  are  required  to  remain 
on  board  after  their  arrival,  before  they  can 
be  permitted  to  land. 

i.  The  object  of  the  quarantine  is  to  ascer- 
tain whether  the  crew  are  infected  or  not. 

To  break  the  quarantine  without  legal  au- 
thority is  a  misdemeanor.  1  Russell,  Crimes, 
133. 

In  cases  of  insurance  of  ships,  the  insurer 
is  responsible  when  the  insurance  extends  to 
her  being  moored  in  port  twenty-four  hours 
in  safety,  although  she  may  have  arrived,  if 
before  the  twenty-four  hours  are  expired  she 
is  ordered  to  perform  quarantine,  if  any  acci- 
dent contemplated  by  the  policy  occur.  1 
Marshall,  Ins.  264. 

In  Real  Property.  The  space  of  forty 
days  during  which  a  widow  has  a  right  to 
remain  in  her  late  husband's  principal  man- 
sion immediately  after  his  death.  The  right 
of  the  widow  is  also  called  her  quarantine. 

8.  In  some,  perhaps  all,  of  the  states  of  the 
United  States,  provision  has  been  expressly 
made  by  statute  securing  to  the  widow  this 
right  for  a  greater  or  lesser  space  of  time.  In 
Massachusetts,  Mass.  Gen.  Stat.  c.  90,  J 18, 
and  New  York,  4  Kent,  Comm.  62,  the  widow 
is  entitled  to  the  mansion-house  for  forty  days; 
in  Ohio  and  North  Carolina,  for  one  year. 
Walker,  Am.  Law,  231,  324.  In  Alabama, 
Indiana,  Illinois,  Kentucky,  Missouri,  New 
Jersey,  Rhode  Island,  and  Virginia,  she  may 
occupy  till  dower  is  assigned;  in  Indiana, 
Illinois,  Kentucky,  Missouri,  New  Jersey,  and 
Virginia,  she  may  also  occupjr  the  plantation 
or  messuage.  In  Pennsylvania  the  statute  of 
9  Ilen.  in.  c.  7,  is  in  force,  Rob.  Dig.  176, 
by  which  it  is  declared  that  *'  a  widow  shall 
tarry  in  the  chief  house  of  her  husband  forty 
days  after  his  death,  within  which  her  dower 
shall  be  assigned  her."  In  Massachiisetta 
the  widow  is  entitled  to  support  and  supplies 
for  the  house  for  forty  days ;  in  North  (Caro- 
lina, for  one  year. 

4.  Quarantine  is  a  personal  right,  for- 
feited, by  implication  of  law,  by  a  second 
marriage.  Coke,  Litt.  32,  See  Lid.  Rev.  L. 
209;  1  Va.  Rev.  Code,  170;  Ala.  Laws,  260, 
Mo.  St.  229 ;  III.  Rev.  Laws,  237  ;  N.  J. 
Rev.  Code,  397 ;  1  Ky.  Rev.  Laws,  573.  See 
Bacon,  Abr.  Dower  (B) ;  Coke,  Litt.  32  6, 
34  h ;  Coke,  2d  Inst.  16,  17. 

QUARE  (Lat).    In  Pleading.    Wherfr- 
I  fore. 
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This  word  is  sometimes  used  in  the  writ  in  eer> 
tftin  Mtions,  but  is  inadmissible  in  a  material  aver- 
ment in  the  pleadings,  for  it  is  merely  interrogatory  j 
and,  therefore,  when  a  deolaration  began  with  oom- 
plaining  of  the  defendant,  "  wherefore  with  force, 
ete.  he  broke  and  entered"  the  plalntiflTs  close,  it 
was  considered  ill.  Bacon,  Abr.  Pita*  (B  5,  4); 
Oould,  Plead,  o.  3^  J  34. 

QtJARB  CItAUSUM  FREaiT.  See 
Trespass. 

QUARE  BJBCrr  INFRA  TERMI- 
NUM.     See  Ejectment. 

QUARE  IMPEDIT  (Lat.  why  lie  hin- 
ders). In  English  La*^.  A  real  possessory 
action  which  can  be  brought  only  in  the  court 
of  common  pleaa,  and  lies  to  recover  a  pre- 
sentation when  the  patron's  right  is  disturbed, 
or  to  try  a  disputed  title  to  an  advowson.  See 
Disturbance  ;  Hirehouse,  Ad  vow.  265  ;  2 
Saund.  336  a. 

QUARE  OB8TRUZIT  (Lat.  why  he 
obstructs).  The  name  of  a  writ  formerly  used 
in  favor  of  one  who,  having  a  right  to  pass 
through  his  neighl)or'8  grounds,  was  pre- 
vented enjoying  such  right,  because  the  owner 
of  the  grounds  had  obstructed  the  way. 

QUARREL.  A  dispute;  a  difference. 
In  law,  particularlv  in  releases,  which  are 
taken  most  strongly  against  the  releasor, 
when  a  man  releases  all  quarrel  he  is  said 
to  release  all  actions,  real  and  personal.  8 
Coke,  153. 

QUARR7.  A  place  whence  stones  are 
dug  for  the  purpose  of  being  employed  in 
building,  makin{^  roads,  and  the  like. 

When  a  farm  is  let  with  an  open  quarry, 
the  tenant  may,  when  not  restrained  by  his 
contract,  take  out  the  stone ;  but  he  has  no 
right  to  open  new  quarries.  See  Mines; 
Waste. 

QUART.  A  liquid  measure,  containing 
one-fourth  part  of  a  gallon. 

QUARTER.  A  measure  of  length,  equal 
to  four  inches.     See  Measure. 

QUARTER-DATS.  The  four  days  of 
the  year  on  which  rent  payable  quarterly 
becomes  due. 

QUARTER-DOLLAR.  A  silver  coin 
of  the  United  States,  of  the  value  of  twenty- 
five  cents. 

Previous  to  the  act  of  Feb.  21,  1853,  o.  79,  10  U. 
8.  Stat,  at  Large,  160,  the  weight  of  the  quarter-dol- 
lar was  one  hundred  and  three  nnd  one-eighth 
grains ;  but  the  ooins  stmck  since  the  passage  of 
thiit  act  are  of  the  weight  of  ninety -six  grains. 
The  fineness  was  not  altered  by  the  act  cited :  of 
one  thousand  parts,  nine  hundred  are  pure  silver 
and  one  hundred  alloy.  Quarter-dollars  issued 
before  February,  1853,  are  a  legal  tender  to  any 
amount ;  those  coined  sinoe  that  period  are  a  legal 
tender  in  payment  of  debts  for  sums  not  exceeding 
five  dollars. 

See  Halp-Dollar, — in  which  the  change  in  the 
weight  of  silver  ooins  is  more  fully  noticed. 

QUARTER-BAaLE.  A  gold  coin  of 
the  United  States,  of  the  value  of  two  and  a 
half  dollars.     See  Monet  ;  Coin. 

QUARTER-SALES.    In  New  York,  a 


certain  fraction  of  the  purchase-money  is  often 
conditioned  to  be  paid  back  on  alienation  of 
the  estate ;  and  this  fine  on  alienation  is  ex- 
pressed as  a  tenth-sales,  a  quarter* sales,  etc.  7 
Cow.N.Y.285;71Iill,N.Y.253;7N.Y.490. 

QUARTER  SEAL.     In  Sootcb  Law. 

The  seal  kept  by  the  dii-ector  of  the  chancery 
in  Scotland  is  so  called.  It  is  in  the  shape 
and  impression  of  the  fourth  part  of  the 
great  seah     Bell,  Diet. 

QUARTER  SESSIONS.  A  court  bear- 
ing this  name,  mostly  invested  with  the  trial 
of  criminals.  It  takes  its  name  from  sitting 
quarterly,  or  once  in  three  months. 

The  English  courts  of  quarter  sessions 
were  erected  during  the  reign  of  £d ward  III. 
See  Stat  36  £dw.  III. ;  Crabb,  £ng  Law, 
278. 

QUARTER-TEAR.  In  the  computa* 
tion  of  time,  a  quarter-year  consists  of  ninety- 
one  days.  Coke,  Litt.  135  h;  2  Rolle.  Abr. 
521.1.40;  N.Y.Rev.Stat.pt.  l,c.  19,t.l,  J3. 

QUAiElTERIN0.  A  barban)us  punish- 
ment formerl}'  inflicted  on  criminals  by  tear- 
ing them  to  pieces  by  means  of  four  horses, 
one  attached  to  each  limb. 

QUARTERING  OF  SOLDIERS.  Fur- 
nishing soldiers  with  board  or  lodging  or 
both.  The  constitution  of  the  United  States, 
Amendm.  art.  3,  provides  that  "  no  soldier 
shall,  in  time  of  peace,  be  quartered  in  any 
house  without  the  consent  of  the  owner,  nor  in 
time  of  war  but  in  a  manner  to  be  prescribed 
by  law." 

QUARTBROON.  One  who  has  had  one 
of  his* grandparents  of  the  black  or  African 
race. 

QUARTO  DIE  POST  (Lat.  fourth  daT 
afterj.  Appearance-day,  which  is  the  fourto 
day  inclusive  from  the  return  of  the  writ; 
and  if  the  person  summoned  appears  on  that 
day,  it  is  sufficient.  On  this  day,  also,  the 
court  begins  to  sit  for  despatch  of  business. 
These  three  days  were  originally  given  as  an 
indulgence.  3'  Sharswood,  Blackst.  Comm. 
278*;  Tidd,  New  Pract.  134.  But  this  prac- 
tice is  now  altered.    15  Jb  16  Vict.  c.  76. 

QUASH.  In  Practioe.  To  overthrow 
or  annul. 

It.  When  proceedings  are  clearly  irregular 
and  void,  the  courts  will  quash  them,  both  in 
civil  and  criminal  cases :  for  example,  when 
the  array  is  clearly  irregular,  as,  if  the  jurors 
have  been  selected  by  persons  not  authorized 
by  law,  it  will  be  quasned.  3  Bouvier,  Inst. 
n.  3342. 

In  criminal  cases,  when  an  indictment  is 
80  defective  that  no  judgment  can  be  given 
upon  it,  should  the  defendant  be  convicted, 
the  court,  upon  application,  wilU  in  general, 
quash  it:  as,  if  it  have  no  jurisdiction  of  the 
offence  charged,  or  when  the  matter  charged 
is  not  indictable.  1  Burr.  516,  543 ;  Andr. 
226.  It  is  in  the  discretion  of  the  oourt  to 
quash  an  indictment  or  to  leave  the  defend- 
ant to  a  motion  in  arrest  of  judgment.  1 
Cush.  Mass.  189.    When  the  application  to 
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(|aash  18  made  on  the  part  of  the  defendant, 
in  English  practice,  the  court  generally  re- 
fuse»to  quash  the  indictment  when  it  appears 
Bome  enormous  crime  has  been  committed. 
Comyn8.  Dig.  Indicimeni  (HJv  Wils.  325;  1 
Salk.  372 ;  3  Term,  621 ;  5  Mod.  13;  6  icf.  42 ; 
3  Burr.  1841 ;  Bacon,  Abr.  Indictment  (K). 

3*  When  the  application  is  made  on  the 
part  of  the  prosecution,  the  indictment  will 
be  quashed  whenever  it  is  defective  so  that 
the  defendant  cannot  be  convicted,  and  the 
prosecution  appears  to  be  bond  Jide,  If  the 
prosecution  be  instituted  by  the  attorney- 
general,  he  may,  in  some  states,  enter  a  nolle 
prosequi,  which  has  the  same  effect.  1  Dousl. 
239,  240.  The  application  should  be  maSe 
before  plea  pleaded.  Leach,  11;  4  State  Tr. 
232;  1  Hale,  35;  Fost  231,  and  before  the 
defendant's  recognizance  has  been  forfeited. 
1  Salk.  380.    See  Cassetur  Breve. 

QUASI  (Lat.  as  if,  almost).  A  term 
used  to  mark  a  resemblance,  and  which 
supposes  a  little  difference  between  two  ob- 
jects. Dig.  11.  7. 1.  8.  1.  Civilians  use  the 
expressions  quast'contractus,  quaei-delicium, 
quati'possessiOf  quasi'traditiOy  etc. 

QnASI-AFFINITT*.  In  CivU  Law. 
The  affinity  which  exists  between  two  per- 
sons, one  of  whom  has  been  betrothed  to  the 
kindred  of  the  other,  but  who  have  never  been 
married. 

For  example :  my  brother  is  betrothed  to  Maria, 
and  afterwards,  before  marriage,  he  dies,  there 
then  exists  between  Maria  and  me  a  quasi-affinity. 

The  history  of  England  furnishes  an  example  of 
this  kind.  Catherine  of  Arragon  was  betrothed  to 
the  brother  of  Henry  VIII.  Afterwards,  Henry 
married  her,  and  under  the  pretence  of  Ihis  quasi- 
affinity  he  repudiated  her,  because  the  marriage 
was  incestuous. 

QUASI-CONTRACTUS  (Lat.).  In 
Civil  Law.  The  act  of  a  person,  permitted 
by  law,  by  which  he  obligates  himself  towards 
another,  or  by  which  another  binds  himself 
to  him,  without  any  agreement  between 
them. 

By  article  2272  of  the  Civil  Code  of  Louisiana, 
which  is  translated  from  article  1371  of  the  Code 
Civil,  quasi-contracts  are  defined  to  be  "  the  lawful 
and  purely  voluntary  acta  of  a  man,  from  which 
there  results  any  obligation  whatever  to  a  third 
person,  and  sometimes  a  reciprocal  obligation  be- 
tween the  parties.''  In  contracts,  it  is  the  consent 
of  the  contracting  parties  which  produces  the  obli- 
gation ;  in  quasi-contracts  no  consent  is  required, 
and  the  obligation  arises  from  the  law  or  natural- 
equity,  on  the  facts  of  the  ease.  These  acts  are 
•ailed  quasi-contracts  because,  without  being  con- 
tracts, they  bind  the  parties  as  contracts  do. 

There  is  no  term  in  the  common  law  which  an- 
swers to  that  of  quasi-contract;  many  quasi-con- 
tracts may  doubtless  be  classed  among  implied  con- 
tracta :  there  is,  however,  a  difference  to  bo  noticed. 
For  example :  in  case  money  should.be  paid  by  mis- 
take to  a  minor,  it  may  be  recovered  from  him  by 
the  civil  law.  because  his  consent  is  not  necessary  to 
a  quasi-contract;  but  by  the  common  law,  if  it  can 
be  recovered,  it  must  be  upon  an  agreement  to  which 
the  law  presumes  he  has  consented,  and  it  is  doubt- 
ful, upon  principle,  whether  such  recovery  could 
b«had. 

%m  Quasi-contracts  may  be  multiplied  al- 
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most  to  infinity.  They  are,  however,  divided 
into  five  classes :  such  as  relate  to  the  volun 
tary  and  spontaneous  management  of  the 
affairs  of  another,  without  authority  i^nego- 
tiorum  gettio) ;  the  administration  of  tutor- 
ship ;  the  management  of  common  property 
(communio  banarum) ;  the  acquisition  of  an 
inheritance ;  and  the  payment  of  a  sum  of 
money  or  other  thing  by  mistake,  when 
nothing  was  due  (indebiti  eolutio). 

Each  of  these  quasi-contracts  has  an  affinity 
with  some  contract:  thus,  the  management 
of  the  affairs  of  another  without  authority, 
and  tutorship,  are  compared  to  a  mandate; 
the  community  of  property,  to  a  partnership ; 
the  acquisition  of  an  inheritance,  to  a  stipu- 
lation ;  and  the  payment  of  a  thing  which  is 
not  due,  to  a  loan. 

3*  All  persons,  even  infants  and  persons 
destitute  of  reason,  who  are  consequently  in- 
capable of  consent,  may  be  obliged  by  the 
quasi-contract  which  results  from  the  act  of 
another,  and  may  also  oblige  others  in  their 
favor ;  for  it  is  not  consent  which  forms  these 
obligations:  they  are  contracted  by  the  act 
of  another,  without  any  act  on  our  part. 
The  use  of  reason  is  indeed  required  in  the 
person  whose  act  forms  the  quasi-contract, 
but  it  is  not  required  in  the  person  by  whom 
or  in  whose  favor  the  obligations  which  result 
from  it  are  contracted.  For  instance,  if  a 
person  undertakes  the  business  of  an  infant 
or  a  lunatic,  this  is  a  quasi-contract,  which 
obliges  the  infant  or  the  lunatic  to  the  person 
undertaking  his  affairs,  for  what  he  has  bene- 
ficially expended,  and  reciprocally  obliges  the 
person  to  give  an  account  of  his  administra- 
tion or  management. 

See,  generally,  Justinian,  Inst.  3.  28 ;  Dig. 
3.  5 ;  Ayliffe,  Pand.  b.  4,  tit.  31 ;  1  Brown, 
Civil  Law,  386;  Erskine,  Inst  3.  3.  16; 
Pardessus,  Dr.  Com.  n.  192  ei  seq.;  Pothier, 
Obi.  n.  113  ei  eeq.;  Merlin,  Rupert.  Quasi' 
Contract;  Menestrier,  Lemons  £lem.  du  Droit 
Civil  Remain,  liv.  3,  tit.  28 ;  La.  Civ.  Code, 
b.  3,  tit.  5 ;  Code  Civil,  liv.  3,  tit,  4,  c.  1. 

QUASI-CORPORATIONS.  A  term 
applied  to  those  bodies  or  municipal  Eocieties 
which,  though  not  vested  with  the  general 
powers  of  corporations,  are  yet  recognized,  by 
statutes  or  immemorial  usage,  as  persons  (jr 
aggregate  corporations,  with  precise  duties 
which  may  be  enforced,  and  privileges  which 
may  be  maintained,  by  suits  at  law.  They 
may  be  considered  ^uosi-corporations,  with 
limited  powers,  coextensive  with  the  duties 
imposed  upon  them  by  statute  or  usage,  but 
restrained  from  a  general  use  of  the  author- 
ity which  belongs  to  those  metaphysical  per- 
sons by  the  common  law. 

Among  ^o^t-corporations  may  be  ranked 
towns,  townships,  parishes,  hundreds,  and 
other  political  divisions  of  counties,  which 
are  established  without  an.ex  press  charter  of 
incorporation ;  commissioners  of  a  county, 
supervisors  of  highways,  overseers  of  the 
poor,  loan  officers  of  a  county,  and  the  like, 
who  are  invested  witli  corporate  powers  mtb 
modo  and  for  a  few  specified  purposes  only ; 
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but  not  such  a  body  as  the  general  assembly 
of  the  Presbyterian  church,  which  has  not 
the  capacity  to  sue  and  be  sued.  4  Whart. 
Penn.  531.     See  2  Kent,  Coram.  224;  Angell 

6  A.  Corp.  16 ;  18  Johns.  N.  Y.  422 ;  1  Cow. 
N.  Y.  258,  and  note,  680;  2  Wend.  N.  Y.  109 ; 
2  Johns.  Ch.  N,  Y.  325  ;  2  Pick.  Mass.  352; 

7  Mass.  187 ;  9  id.  250 ;  13  id.  192 ;  1  Me. 
a03. 

QUASI-DELICT.    In  CivU  Law.    An 

act  whereby  a  person,  without  malice,  but  by 
fault,  negligence,  or  imprudence  not  legally 
excu:4able,  causes  injury  to  another. 

A  quasi-delict  may  be  public  or  private: 
the  neglect  of  the  affairs  of  a  community, 
when  it  is  our  duty  to  attend  to  them,  may 
be  a  crime ;  the  neglect  of  a  private  matter, 
under  similar  circumstances,  may  1)0  the 
ground  of  a  civil  action.  Bowyer,  Mod.  Civ. 
Law,  c.  43.  p.  265. 

QUASI-DEPOSIT.  A  kind  of  involun- 
tary bailment,  which  takes  place  where  a 
person  acquires  possession  of  property  law- 
fully, by  huding.     Story,  Bailm.  {  85. 

QtJASI-OFFENCES.  Offences  for 
which  some  person  other  than  the  actual  per- 
petrator is  responsible,  the  perpetrator  being 
presumed  to  act  by  command  of  the  respon- 
sible party. 

Injuries  which  have  been  unintentionally 
caused.     See  Master  and  Servant. 

QUASI-PARTNBRS.  Partners  of 
lands,  goods,  or  chattels,  who  are  not  actual 

Sartners,  are  sometimes  so  called.      Pothier, 
e  Soci6t6,  App.  n.  184.    See  Part-Owners. 

QUASI-POSTHUMOUS  CHILD. 
In  Civil  Law.  One  who,  born  during  the 
life  of  his  grandfather  or  other  male  ascend- 
ant, was  not  his  heir  at  the  time  he  made 
bis  testament,  but  who  by  the  death  of  his 
father  became  his  heir  in  nis  lifetime.  Inst. 
2.  13.  2 ;  Dig.  28.  3.  13. 

QUA  SI-PURCHASE.  This  term  is 
used  in  the  civil  law  to  denote  that  a  thing  is 
to  be  considered  as  purchased  from  the  pre- 
sumed consent  of  the  owner  of  a  thing :  as, 
if  a  man  should  consume  a  cheese,  which  is 
in  his  possession  and  belonging  to  another, 
with  an  intent  to  pay  the  price  of  it  to  the 
owner,  the  consent  of  the  latter  will  be  pre- 
sumed, as  the  cheese  would  have  been  spoiled 
by  keeping  it  longer.  Wolff;  Dr.  de  la  Nat. 
{  691. 

QUASI-TRADITIO  (Lat.).  In  ClvU 
Law.  A  term  used  to  designate  that  a  person 
is  in  the  use  of  the  property  of  another,  which 
the  latter  suffers  and  aoes  not  oppose.  Le<5. 
Elem.  i  396.  It  also  signifies  the  act  by 
which  the  right  of  property  is  ceded  in  a 
thing  to  a  person  who  is  in  possession  of  it : 
as,  if  I  loan  a  boat  to  Paul,  and  deliver  it  to 
him,  and  afterwards  I  sell  him  the  boat,  it  is 
not  requisite  that  he  should  deliver  the  boat 
to  me  to  be  again  delivered  to  him :  there  ib 
a  quasi  tradition  or  delivery. 

QUATUORVIRI  (Lat.  four  men).      In 


Roman  Law.  Magistrates  who  had  the 
care  and  inspection  of  roads.  Die.  1.  2.  3. 
30.  • 

QUA7.  A  wharf  at  which  to  load  or 
land  ^oods.     (Sometimes  spelled  ka/.) 

In  its  enlarged  sense  the  word  quay  means 
the  whole  space  between  the  first  row  of 
houses  of  a  city,  and  the  sea  or  river.  5  La, 
152,  215.  So  much  of  the  (juay  as  is  requisite 
for  the  public  use  of  loading  and  unloading 
vessels  is  public  property,  and  cannot  be 
appropriated  to  private  use,  but  the  rest  may 
be  private  property. 

QUE  EST  MESME  (L.  Fr.).  Which  is 
the  same.     See  Qu^  sst  Eadem. 

QUE  ESTATE  (queni  xiatum,  or  which 
estate),  A  plea  by  which  a  man  prescribes 
in  himself  and  those  whose  estate  he  holds. 
2  Sharswood,  Blackst.  Comm.  270 ;  18  Viner, 
Abr.  133-140;  Coke,  Litt.  121  a;  Hardr. 
459 ;  2  Bouvier,  Inst  n.  499. 

QUEAN.  A  worthless  woman ;  a  strum- 
pet. The  meaning  of  this  word,  which  is 
now  seldom  used,  is  said  not  to  be  well  ascer- 
tained. 2  Rolle,  Abr.  296;  Bacon,  Abr. 
Slander  (U  3). 

QUEEN.     A  female  sovereign. 

QUEEN  ANNE'S  BOUNTT.  By  stat 
2  Anne,  c.  11,  all  the  revenue  of  first  fruit 
and  tenths  was  vested  in  trustees  forever,  to 
form  a  perpetual  fund  for  the  augmentation 
of  poor  livings.  1  Sharswood,  Blackst 
Comm.  286 ;  2  Burn,  Eccl.  Law,  260-268. 

QUEEN  CONSORT.  The  wife  of  a 
reigning  king.  1  Sharswood,  Blackst  Comm. 
218.  She  is  looked  upon  by  the  law  as  a 
feme  sole,  as  to  her  power  of  contracting, 
suing,  etc.      Id, 

QUEEN  DOWAaER.  The  widow  of 
the  king.  She  has  most  of  the  privileges 
belonging  to  a  queen  consort  1  Sharswood, 
Blackst  Comm.  229. 

QUEEN-aOLD.  A  royal  revenue  be- 
longing to  every  queen  consort  during  her 
marriage  with  the  king,  and  due  from  every 
person  who  has  made  a  voluntary  fine  or 
offer  to  the  king  of  ten  marks  or  upwards,  in 
consideration  of  any  grant  or  privilege  con- 
ferred by  the  crown.  It  is  due  of  record  on 
the  recording  of  the  fine.  It  was  last  exacted 
in  the  reicn  of  Charles  I.  It  is  now  quite 
obsolete.  1  Sharswood,  Blackst.  Comm.  220- 
222 ;  Fortescue,  de  Laud.  398 ;  Jacob,  I*aw 
Diet 

QUEEN  REaNANT.  She  who  holds 
the  crown  in  her  own  right  She  has  tha 
same  duties  and  prerogatives,  etc.  as  a  king. 
Stat  1  Mar.  I.  st.  3,  c.  1;  1  Sharswood, 
Blackst.  Comm.  218 ;  1  Wooddeson,  Lcct  94. 

QUERELA  (Lat.).  An  action  preferred 
in  any  court  of  justice.  The  plaintiff  was 
called  querent,  or  complainant  and  his  brief, 
complaint,  or  declaration  was  called  querela^ 
Jacob,  Law  Diet. 

QUERELA  INOFFICIOSI  TESTA- 
MENTI  (Lat.  complaint  of  an  undutiful  or 
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ankind  will).  In  Civil  Law.  A  species 
of  action  allowed  to  a  child  who  had  been 
unjustly  disinherited,  tu  set  aside  the  will, 
founded  on  the  presumption  of  law,  in  such 
cases,  that  the  parent  was  not  in  his  right 
mind.  Calvinus,  Lex. ;  2  Kent,  Gomm.  327  ; 
Bell,  Diet. 

QUBSTION.     In  Criminal  Law.     A 

means  sometimes  employed,  in  some  coun- 
tried,  by  torture,  to  compel  supposed  great 
criminals  to  disclose  their  accomplices  or  to 
acknowledge  their  crimes. 

This  torture  is  called  qmttion  beosase,  as  the 
onfurtunate  penon  accused  is  made  to  suffer  pain, 
he  is  a»ked  quettiont  as  to  bis  supposed  crime  or 
accomplices.  This  is  unknown  in  the  United  States. 
See  Ptftbier,  Procedure  Criminelle,  sect.  6,  art.  2, 

In  XSvldenoe.  An  interrogation  put  to  a 
witness,  requesting  him  to  declare  the  truth 
of  certain  facts  as  far  as  he  knows  them. 

Questions  are  either  gentral  or  leading.  By-  a 
general  question  is  meant  such  a  one  as  requires 
the  witness  to  state  all  he  knows,  without  any  sug- 
gestion being  made  to  him :  as.  Who  gave  the  bloioJ 

A  leading  question  is  one  which  leads  the  mind 
of  the  witness  to  the  answer,  or  WkggttiA  it  to  htm : 
as.  Did  A  B  gite  the  blow  t 

The  Romans  called  a  question  by  which  the  fact 
or  supposed  foot  which  the  interrogator  expected 
or  wished  to  find  asserted  in  and  bjr  the  answer 
was  made  known  to  the  proposed  respondent,  a 
9mgge*tif!€  interrogation :  as,  /«  itol  yow  namm  A  Bf 
See  Leading  Question. 

^  In  Praotloe.  A  point  on  which  the  par- 
ties are  not  agreed,  and  which  is  submitted 
to  the  decision  of  a  judge  and  jury. 

When  the  doubt  or  difference  arises  as  to  what 
the  law  is  on  a  certain  state  of  facts,  this  is  said 
to  be  a  legal  auc«/tofi  /  and  when  the  party  demurs, 
this  is  to  be  aecided  by  the  court;  when  it  arises 
as  to  the  truth  or  falsehood  of  facts,  this  is  a  quee- 
Hon  o/faety  and  is  to  be  decided  by  the  Jury. 

QU^aSTORES  CLASSICI.rLat.).  In 
Roman  Law.  Officers  intrusted  with  the 
care  of  the  public  money. 

Their  duties  consisted  in  making  the  ne- 
cessary payments  from  the  ctrarium^  and  re- 
ceiving the  public  revenues.  Of  both  they 
had  to  keep  correct  accounts  in  their  tabulcc 
oublic<B.  jOemands  which  any  one  might 
nave  on  the  serarium,  and  outstanding  debts, 
were  likewise  registered  by  them.  Fines  to 
be  paid  to  the  public  treasury  were  registered 
ana  exacted  by  them.  They  were  likewise 
to  provide  proper  accommodations  for  foreign 
ambassiadors  and  such  persons  as  were  con- 
nected with  the  republic  by  ties  of  public 
hospitality.  Lastly,  they  were  charged  with 
the  care  of  the  burials  and  monuments  of  dis- 
tinguished men,  the  expenses  for  which  had 
been  decreed  bj  the  senate  to  be  paid  by  the 
treasury.  Their  number  at  first  was  confined 
to  two ;  but  this  was  afterwards  increased  as 
the  empire  became  extended.  There  were 
questors  of  cities  and  of  provinces,  and  ques- 
tors  of  the  army :  the  latter  were  in  fact  pay- 
masters. 

QT723STORBS  PARRICIDII(Lat.).  In 
Roman  Law.    Public  accusers,  two  in  num- 


ber, who  conducted  the  accusation  of  persons 
guilty  of  murder  or  any  other  capital  offence, 
and  carried  the  sentence  into  execution. 
They  ceased  to  be  appointed  at  an  early  pe- 
riod.    Smith,  Diet.  Gr.  A  Rom.  Antiq. 

QUI  TAM  (Lat.  who  as  well).  An  action 
under  a  statute  which  imposes  a  penalty  for 
the  doin^  or  not  doing  an  act,  and  gives  that 
penalty  m  part  to  whosoever  will  sue  for  the 
same,  and  the  other  part  to  the  common- 
wealth, or  some  charitable,  literary,  or  other 
institution,  and  makes  it  recoverable  by  ac- 
tion. The  plaintiff  describes  himself  as  suing 
at  well  for  the  commonwealth,  for  example, 
as  for  himself.  Espinasse,  Pen.  Act.  5,  6  ;  1 
Viner,  Abr.  197  ;  1  Salk.  t29,  n. ;  Bacon,  Abr. 

QUIA  (Lat.).  In  Pleading.  Because. 
This  word  is  considered  a  term  ot  afBrmation. 
It  is  sufficiently  direct  and  positive  for  intro- 
ducing a  material  averment.  1  Saund.  117, 
n.  4;  Oomyns,  Dig.  Pleader  (C  77). 

QUIA  EMPTORE8  (Lat.).  A  name 
soipetimes  given  to  the  English  Statute  of 
Westminster  3, 13  Edw.  L  c.  1,  from  ite  initial 
words.    2  Sharswood,  Blackst.  Comm.  9L 

QUIA  TIMET  ( Lat.  because  he  fears). 
A  term  applied  to  preventive  or  anticipatory 
remedies.  According  to  Lord  Coke,  **  there 
be  six  writs  of  law  that  may  be  maintained 
fuia  itmetj  before  any  molestation,  distress,  or 
impleading :  as.  Firsts  a  man  may  have  his 
writ  or  mesne  before  he  be  distrained.  Se- 
cond,  a  warrantia  ehartcs,  before  he  be  im- 
pleaded. Third,  a  monsiraveruntf  before 
any  distress  or  vexation.  Fourth,  an  audita 
qtierela,  before  any  execution  sued.  Fifth, 
a  curia  claudenda,  before  any  default  of  en- 
closure. Sixth,  a  ne  ii\juste  vexes,  before 
any  distress  or  molestation.  And  those  are 
called  brevia  anticivantia,  writs  of  preven- 
tion." Cuke,  Litt.  100.  And  see  7  Brown, 
Pari.  Cas.  125. 

%•  These  writs  are  generally  obsolete.  !  n 
chancery,  when  it  is  contemplated  to  pre\uiit 
an  expected  injury,  a  bill  quia  timet  is  filed. 
See  Bill  Quia  Tihet. 

QUIBBLE.  A  slight  difficulty  raised 
without  necessity  or  propriety ;  a  cavil. 

No  justly  eminent  member  of  the  bar  will  resort 
to  a  quibble  in  his  argument.  It  is  oontrary  to  his 
oath,  which  is  to  be  true  to  the  eourt  as  well  as  to 
the  client;  and  bad  policy,  because  by  resorting 
to  it  be  will  lose  his  character  as  a  man  of  probity. 

QUICKENING.  In  Medical  Juris- 
prudence.  The  sensation  a  mother  has  of 
the  motion  of  the  child  she  has  conceiveji. 

%•  The  period  when  quickening  is*  first 
experiencea  varies  from  the  tenth  to  the 
twenty-fifth,  but  is  usually  about  the  six- 
teenth, week  from  conception.  Denman,  Midw. 
p.  129. 

It  was  formerly  supposed  that  either  the 
child  was  not  alive  until  tl^e  time  of  quicken- 
ing, or  that  it  had  acquired  some  new  kind 
of  existence  that  it  did  not  possess  before : 
hence  the  presumption  of  law  that  dates  the 
life  of  the  child  from  that  time. 

The  child  is,  in  truth,  alive  from  the  first 
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mojnent  of  conceptioD,  and,  aocording  to  its 
age  and  state  of  development,  has  different 
modes  of  manifesting  its  life,  and,  during  a 
portion  of  the  period  of  gestation,  by  its  mo- 
tion. By  the  growth  of  the  embryo,  the 
womb  is  enlarged  until  it  becomes  of  too 
great  a  size  to  be  contained  in  the  pelvis ;  it 
tnen  rises  into  the  abdomen,  when  the  motion 
of  the  foetus  is  for  the  first  time  felt. 

3.  Quickening,  as  indicating  a  distinct  point 
in  the  existence  of  the  foetus,  has  no  founda- 
tion in  physiolo^  ;  for  it  arises  merely  from 
the  relation  which  the  organs  of  gestation 
bear  to  the  parts  that  surniund  them  :  it  may 
take  place  early  or  late,  according  to  the  con- 
dition of  these  different  parts,  but  not  from 
any  inherent  .vitality  for  the  first  time  mani- 
fested by  the  foetus. 

As  life,  by  law,  is  said  to  commence  when 
a  woman  first  becomes  quick  with  child,  so 
procuring  an  abortion  after  that  period  is  a 
misdemeanor.  Before  this  time,  formerly 
the  law  did  not  interfere  to  prevent  a  preg- 
nant woman  convicted  of  a  capital  offence 
from  being  executed.  2  Hale,  PI.  Or.  413. 
If,  however,  the  humanity  of  the  law  of  the 
present  day  would  not  allow  a  wojian  to  be 
executed  who  is,  as  Blackstone  terms  it, 
priv^ment  encehiUy  Comm.  129,  \,e,  pregnant, 
although  not  quick,  it  would  be  but  carrying 
out  the  same  desire  to  interfere  with  long- 
established  rules,  to  hold  that  the  penalty  for 
procuring  abortion  should  also  extend  to  the 
whole  period  of  pregnancy. 

QUID  PRO  QUO  (Lat.  what  for  what). 
A  term  denoting  the  consideration  of  a  con- 
tract. See  Coke,  Litt.  47  6;  7  Mann.  &  0. 
998. 

QUIDAM  (Lat.  some  one;  somebody). 
In  French  Law.  A  term  used  to  express 
an  unknown  person,  or  one  who  cannot  be 
named. 

A  quidam  is  usually  described  by  the  fea- 
tures of  his  face,  the  color  of  his  hair,  his 
height,  his  clothing,  and  the  like,  in  any  pro- 
cess which  may  be  issued  against  him. 
Merlin,  Rupert.;  Encyclop6die. 

QUIET  ENJ07MENT.  The  name  of 
a  covenant  in  a  lease,  by  which  the  lessor 
agrees  that  the  lessee  shall  peaceably  enjoy 
the  premises  leased.  This  covenant  goes  to 
the  possession,  and  not  to  the  title.  3  Johns. 
N.  Y.  471 ;  5  id.  120 ;  2  Dev.  No.  C.  388 ;  3  id. 
2(i0.  A  covenant  for  quiet  enjoyment  does 
Dot  extend  as  far  as  a  covenant  of  warranty. 
1  Aik.  Vt.  233, 

The  covenant  for  quiet  enjoyment  Is  broken 
only  by  an  entry,  or  lawful  expulsion  from, 
or  some  actual  disturbance  in,  tne  possession. 
3  Johns.  N.  Y.  471 ;  8  id.  198 ;  15  ic/,  483;  7 
Wend.  N.  Y.  281 ;  2  IliU,  N.  Y.  105 ;  9  Mete. 
Mass.  63 ;  4  Whart.  Penn.  86 ;  4  Cow.  N.  Y. 
340.  But  the  tortious  entry  of  the  covenantor, 
without  title,  is  a  breach  of  the  covenant  for 
quiet  enjoyment.    7  Johns,  N.  Y.  376. 

QUIETUS  (Lat.  freed  or  acquitted). 
In  English  ImBvt,  A  diacharge ;  an  acquit- 
tance 


An  instrument  by  the  clerk  of  the  pipe 
and  auditors  in  the  exchequer,  as  proof  of 
their  acquittance  or  discharge  of  account- 
ants.    Cowel. 

Discharge  of  a  judge  or  attorney-general. 
3  Mod.  99*. 

In  American  Law.  The  discharge  of  an 
executor  by  the  probate  court.  4  Mas.  C.  C. 
131. 

QUINTAL.  A  weight  of  one  hundred 
pounds. 

QUINTO  EXACTUS  (Lat.^.  In  Old 
Engliah  La^r.  The  fifth  call  or  last  requisi- 
tion of  a  defendant  sued  to  outlawry. 

QUIT-CLAIM.    In  Conveyanoing.    A 

form  of  deed  of  the  nature  of  a  release, 
containing  words  of  grant  as  well  as  release 
2  Washburn,  Real  Pn)p.  606. 

The  term  is  in  constant  and  general  use 
in  American  law  to  denote  a  deed  substan- 
tially the  same  as  a  release  in  English  law. 
It 'presupposes  a  previous  or  precedent  con- 
veyance or  a  subsisting  estate  and  possession. 
Thornton,  Gonv.  44.  It  is  a  conveyance  at 
common  law,  but  differs  from  a  release  in 
that  it  is  regarded  as  an  original  conveyance . 
in  American  law,  at  least  in  some  states. 
6  Pick.  Mass.  499 ;  14  id.  374 ;  3  Conn.  398; 
9  Ohio,  96;  5  111.  117;  Me.  Rev.  Stat.  c.  73,  j 
14 ;  Miss.  Code  1857,  p.  309,  art.  17.  The 
operative  words  are  remise,  release,  and  for- 
ever quit-claim.  Thornton,  Con  v.  44.  Cove- 
nants of  warranty  against  incumbrances  by 
the  grantor  are  usually  added. 

QUIT-RENT.  A  rent  paid  by  the  tenant 
of  the  freehold,  by  which  he  goes  quit  and 
free, — that  is,  discharged  from  any  other  rent. 
2  Sharswood,  Blackst.  Comm.  42. 

In  England,  quit-rents  were  rents  reserved 
to  the  king  or  a  proprietor,  on  an  absolute 
grant  of  waste  land,  for  which  a  price  in 
gross  was  al  first  paid,  and  a  mere  nominal 
rent  reserved  as  a  feudal  acknowledgment 
of  tenure.  Inasmuch  as  no  rent  of  this  de- 
scription can  exist  in  the  United  States,  when 
a  quit-rent  is  spoken  of  some  other  interest 
must  be  intended.  5  Call,  Va.  364.  A  per- 
petual rent  reserved  on  a  conveyance  in  fee- 
simple  is  sometimes  known  by  the  name  of 
quit-rent  in  Massachusetts.  See  Qroumi^ 
Kent;  Rent. 

QUO  ANIMO  (Lat.  with  what  intention). 
The  intent ;  the  mind  with  which  a  thing  has 
been  done :  as,  the  quo  animo  with  which  the 
words  were  spoken  may  be  shown  by  the 
proof  of  conversations  of  the  defendant  re- 
lating to  the  original  defamation.  19  Wend. 
N.  Y.  296. 

QUO  JURE,  VnUT  OF.  In  Bngllah 
Law.  The  name  of  a  writ  commanding  the 
defendant  to  show  by  whcU  right  he  demandi 
common  of  pasture  in  the  land  of  the  com- 
plainant who  claims  to  have  a  fee  in  the  same. 
Fitzherbert.  Nat.  Brev.  299. 

QUO  MINUS  (Lat.).  The  name  of  a 
writ.  In  England,  when  the  king's  debtor 
is  sued  in  the  court  of  the  exchequer,  he  may 
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sue  out  ft  writ  of  quo  minits^  in  which  he  sug- 

tests  that  he  is  the  king's  debtor,  and  that  the 
efendant  has  done  him  the  injury  or  damage 
complained  of,  quo  minus  suffieiens  existUj 
by  which  he  is  less  able  to  pay  the  king's  debt. 
This  was  originally  requisite  in  order  to  give 
jurisdiction  to  the  court  of  exchequer ;  but 
now  this  suggestion  is  a  mere  form.  3  Shars- 
wood,  Biackst.  Comm.  46. 

QUO  T77ARRANTO  (Lat.  by  what  au- 
thorityj.  In  Practice.  The  name  of  a  writ 
(and  also  of  the  whole  pleading)  by  which 
the  government  commences  an  action  to  re- 
cover an  office  or  franchise  from  the  person 
or  corporation  in  possession  of  it. 

The  writ  oommands  the  sheriff  to  Bummon  the 
defendant  to  appear  before  the  court  to  whioh  it 
is  retarnable,  to  show  {quo  warranto)  liy  what  au- 
ikority  he  claims  the  office  or  franchise.  It  was  a 
writ  of  right,  a  civil  remedy  to  try  the  mere  right 
to  the  franchise  or  office,  where  the  person  in  pos- 
MMsion  never  bad  a  right  to  it  or  has  forfeited  it 
by  neglect  or  abuse.  3  Sharswood,  Biackst.  Comm. 
262,  263. 

The  action  of  quo  warranto  was  prescribed  by 
the  Statute  of  Gloster,  6  Edw.  I.,  and  is  a  limitation 
npon  the  royal  prerogative.  Before  this  statute, 
the  king,  by  virtue  of  His  prerogative,  sent  com- 
missions over  the  kingdom  to  inquire  into  the  right 
to  all  franchises,  quo  jure  et  quore  nomine  illi  reti- 
nenif  etc. ;  and,  as  they  were  grants  from  the  crown, 
If  those  in  posfession  of  th^m  could  not  show  a 
charter,  the  franchises  were  seized  into  the  king's 
hands  without  any  judicial  proceeding.  Like  all 
other  original  civil  writ«,  the  writ  of  quo  warranto 
issued  out  of  chancery,  and  was  returnable  alterna- 
tively before  the  king's  bench  or  justices  in  eyre. 
Ooku,  2d  Inst  277-283, 494-49tf ;  2  Term,  549.  See 
4  Term,  381 ;  2  Strange,  819,  1196. 

The  writ  of  quo  warranto  has  given  place  to  an 
in/ormtition  in  the  nature  of  qtto  warranto.  This, 
though  in  form  a  criminal,  is  in  eubetanee  a  civil, 
proceeding,  to  try  the  mere  right  to  the  franchise  or 
office.  3  Sharswood,  Biackst.  Comm.  263 ;  I  Serg.  A 
R.Penn.  382;  Angell  A  A.Corp.469;  2  Kent,  Comm. 
812;  3  Term,  199;  23  Wend.  N.  Y.  637,  691-694. 

3.  Pleadingsm  guotoarranto  are  anomalous. 
In  ordinary  legal  proceedings,  the  plaintiff, 
whether  he  be  the  state  or  a  person,  is  bound 
to  show  a  case  against  the  aefendant.  But 
iu  an  information  of  quo  warranto,  as  well  as 
in  the  writ  for  which  it  is  substituted,  the 
order  is  reversed.  The  state  is  not  bound  to 
show  any  thing,  but  the  defendant  is  bound 
io  show  that  he  has  a  right  to  the  franchise 
or  office  in  question ;  and  if  he  fail  to  show 
authority,  judgment  must  be  given  against 
him.  4  Burr.  2146, 2147  ;  Angell  &  A.  Corp. 
636.  To  the  writ  of  quo  warranto  the  de- 
fendant simply  pleaded  his  charter,  which 
was  a  full  answer  to  the  writ ;  just  as  before 
the  sti^tute  of  Edward  I.  the  production  of 
the  charter  to  the  king's  commissioners  was 
full  authority  for  the  possession  of  the  fran- 
chise or  office.  But  to  an  information  of  quo 
warranto  the  plea  of  the  defendant  consists 
of  his  charter,  with  an  absque  hoc  denying 
that  he  usurped  the  franchise,  and  concludes 
with  a  verification.  The  plea  is  in.  Jbr in  a 
special  traverse,  but  in  substance  it  is  not 
such.  The  information  was  originally  a 
criminal  proceeding,  to  punish  the  usurpa- 
tion of  the  franchise  by  a  fine,  as  well  as  to 


seize  the  franchise*  therefore  the  informa- 
tion charged  usurpation,  and  the  defendant 
was  compelled  to  deny  the  usurpation,  as  well 
as  to  show  his  charter,  which  ne  did  in  the 
form  of  an  absque  hoc  to  his  plea.  But  when 
the  proceeding  ceased  to  be  criminal,  and, 
like  the  writ  of  quo  warranto,  was  applied  to 
the  mere  purpose  of  trying  the  civil  right 
to  the  franchise,  the  absque  hoc  denying  the 
usurpation  became  immaterial,  though  it  is 
still  retained  in  the  forms.  5  Jacob,  Law 
Diet.  374 ;  4  Cow.  N.  Y.  106,  note.  In  Coke's 
Entries,  351,  there  is  a  plea  to  an  informa- 
tion of  quo  warranto  witnout  the  absque  hoc. 
The  absque  hoc,  being  immaterial,  should  not  * 
be  answered  by  the  replication,  as  it  must 
always  be  in  a  special  traverse;  but  the 
charter,  the  first  part  of  the  plea,  though 
occupying  the  place  of  an  inducement,  must 
be  denied  by  the  replication,  its  existence 
and  character  being  the  sole  question  in  con- 
troversy upon  which  the  legality- of  the  acts 
of  the  corporation  turns.  Gilbert,  Ev.  6-8, 
145-160;  10  Mod.  Ill,  112,  296-300. 

8.  Until  the  statute  32  Geo.  III.  c.  58, 
the  defendant  could  not  plead  double  in  an 
information  of  quo  warranto  to  forfeit  an 
office  or  franchise.  1  P.  Will,  Ch.  220^222 ; 
4  Burr.  2146,  note;  1  Chitty,  Plead.  479; 
Tidd,  Pract.  610;  8  Term,  467;  5  Bacon, 
Abr.  449;  Willes,  533;  4  Cow.  N.  Y.  113. 
note ;  2  Dutch.  N.  J.  215 ;  Angell  &  A.  Corp. 
637. 

In  informations  of  quo  warranto  there  are 
two  forms  of  judgment.  When  it  is  against 
an  officer  or  against  individuals,  the  judgment 
is  ouster ;  but  when  it  is  against  a  corporar 
tion  by  its  corporate  name,  the  judgment  is 
ouster  and  seizure.  In  the  first  case,  there 
being  no  franchise  forfeited,  there  is  none  to 
seize ;  in  the  last  ca«e,  there  is ;  conRoquently 
the  franchise  is  seized.  2  Kent,  Comm.  31^, 
and  note;  2  Term,  521,  522,  550,  551.  By 
such  judgment  of  ouster  and  seizure  the 
franchises  are  not  destroyed,  but  exist  in  the 
hands  of  the  state;  but  the  corporation  is 
destroyed,  and  ceases  to  be  the  owner  or  pos- 
sessor of  lands  or  goods,  or  rights  or  creaits. 
The  lands  revert  to  the  grantor  and  his  heirs, 
and  the  goods  escheat  to  the  state.  The 
judgment  must  be  confined  to  seizure  of  the 
franchises:  if  it  be  extended  to  seizure  of  the 

froperty,  so  far  it  is  erroneous.     1  Blackf. 
nd.  267.     See  Scire  Facias  ;  30  Barb.  N.  Y. 
588. 

4.  The  principle  of  forfeiture  is  that  the 
franchise  is  a  trust;  and  all  the  terms  of  the 
charter  are  conditions  of  the  trust;  and  if  any 
one  of  the  conditions  of  the  trust  be  violated 
it  will  work  a  forfeiture  of  the  charter.  And 
the  corporate  powers  must  be  construed 
strictly,  and  must  be  exercised  in  the  manner 
and  in  the  forms  and  ))y  the  agents  prescriLed 
in  the  charter.    2  Kent,  Comm.  298,  299; 

1  Sharswood,  Biackst.  Comm.  485  :  13  Viner, 
Abr.  511 ;  13  Pet.  587  ;  5  Wend.  N.  Y.  211 ; 

2  Term,  546 ;  3  id.  220-223 ;  8  Mod.  129  ;  12 
id.  271 ;  4  Gill  &  J.  Md.  121;  3  Hargrave, 
State  Tr.  546,  630. 
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Cases  of  forfeiture  may  be  diTided  into 
two  great  classes.  Cases  of  pei-version:  as, 
where  a  corporation  does  an  act  inconsistent 
with  the  nature  and  destructive  of  the  ends 
and  purposes  of  the  ^rant.  In  such  cases, 
unless  the  perversion  is  such  as  to  amount  to 
an  injury  to  the  public  who  are  interested  in 
the  franchise,  34  Penn.  St.  283,  it  will  not 
work  a  forfeiture.  Cases  of  usurpation:  as, 
where  a  corporation  exercises  a  power  which 
it  has  no  right  to  exercise.  In  such  cases  the 
cause  of  forfeiture  is  not  determined  by  any 
question  of  injury  to  the  public,  but  the  abuse 
which  will  work  a  forfeiture  need  not  be  of 
any  particular  measure  or  extent.  3  Term, 
216,  246 ;  23  Wend.  N.  Y.  242,  243 ;  34  Miss. 
688 ;  21  111.  65.  See  30  Ala.  n.  s.  66.  In 
case  of  usurpation  of  an  office  or  franchise 
by  an  individual,  it  must  be  of  a  public  nature 
to  be  reached  by  this  writ.  21  111.  65 ;  28 
Vt.  594,  714;  9  Cush.  Mass.  596. 

5.  In  England,  corporations  are  the  creatures 
of  the  crown,  and  on  dissolution  their  fran- 
chises revert  to  the  crown ;  and  they  may  be 
re-granted  by  the  crown  either  to  the  old,  or  to 
new,  or  to  the  old  and  new,  corporators ;  and 
such  grant  restores  the  old  rights,  even  to  sue 
on  a  bond  given  to  the  old  corporation,  and 
the  corporation  is  in  of  its  ancient  liberties; 
and  if  it  were  a  corporation  by  prescription  it 
would  still  be  so.  2  Term,  524,  543 ;  3  id, 
241-249.  In  the  United  States,  corporations 
are  the  creatures  of  the  legislature,  and  on 
dissolution  their  franchises  revert  to  the  state ; 
and  the  legislature  can  exercise  the  same 
powers  by  legislation  over  the  franchises,  and 
with  the  same  effects,  as  the  crown  can  in 
England.    Angell  &  A.  Corp.  652-654. 

By  the  statute  of  Anne,  c.  20,  an  informa- 
tion in  the  nature  of  quo  warranto  may  by 
leave  of  court  be  applied  to  disputes  between 
party  and  party  about  the  right  to  a  corporate 
office  or  franchise.  4  Zabr.  N.  J.  529;  1 
Dutch.  N.  J.  354 ;  32  Penn.  St.  478 ;  33  Miss. 
508  ;  7  Cal.  393, 432.  And  the  person  at  whose 
instance  the  proceeding  is  instituted  is  called 
the  relator,  3  Sharswood,  Blackst.  Comm. 
264.     The  suit  must  be  at  the  instance  of  the 

fovemment,  see  12  N.  Y.  433  ;  1  Wise.  317; 
id,  420,  5G7 ;  and  the  consent  of  the  parties 
cannot  give  jurisdiction  in  such  a  case.  5 
Wheat.  291 ;  5  R.  I.  1 ;  1  Iowa,  70 ;  2  id,  96. 
See  25  Mo.  555.  The  court  will  not  give  leave 
to  private  informers  to  use  the  king's  name 
and  suit  to  call  in  question  the  validity  of  a 
franchise,  when  such  pe:'H  ns  apply  under 
very  unfavorable  circums'ances.  4  Burr. 
2123,  2124.  As  to  where  the  burden  falls  of 
showing  the  lawful  or  unlawful  character  of 
a  franchise  or  right,  see  28  Penn.  St.  383; 
5  Mich.  146.  The  information,  it  is  said, 
may  be  filed  after  the  expiration  of  the  term 
of  office.   2  Jones,  No.  C.  124.    See  19  Ga. 559. 

QUOAD  HOC  (Lat.  as  to  this ;  with  re- 
spect to  this).  A  term  frequently  used  to 
signify,  as  to  the  thing  namedy  the  law  is  so 
and  so. 

QUOD  COMPUTET  (Lat.  that  he  ac- 


count). The  name  of  an  interlocutory  judg- 
ment in  an  action  of  account-render;  also, 
the  name  of  a  decree  in  the  case  of  creditors' 
bills  against  executors  or  administrators. 
Such  a  decree  directs  the  master  to  take  the 
accounts  between  the  deceased  and  all  his 
creditors,  to  cause  the  creditors,  upon  due 
and  publiQ  notice,  to  come  before  him  to 
prove  their  debts,  at  a  certain  place  and 
within  a  limited  period,  and  also  directs  the 
master  to  take  an  account  of  all  personal 
estate  of  the  deceased  in  the  hands  of  the 
executor  or  administrator.     Story,  Eq.  Jur. 

2  548.  See  Judgment  Quod  Computet  ;  Ac- 
count. 

QUOD  CUM  (Lat.).  In  Pleading.  For 
that  whereas.  A  form  of  introducing  matter 
of  inducement  in  those  actions  in  which  in- 
troductory matter  is  allowed  to  explain  the 
nature  of  the  claim :  as,  assumpsit  and  case. 
Hardr.  1 ;  2  Show.  180. 

This  form  is  not  allowable  to  introduce  the 
matter  which  constitutes  the  gravamen  of  the 
charge,  as  such  matter  must  be  stated  by 
positive  averment,  while  quod  cum  introduces 
the  matter  which  depends  upon  it  by  way  of 
recital  merely.  Hence,  in  those  actions,  as 
trespass  vt  et  armiSf  in  which  the  complaint  is 
stated  without  matter  of  inducement,  quodciim 
cannot  be  properly  used.  2  Bulstr.  214.  But 
its  improper  use  is  cured  by  verdict.  1  Bipwne, 
Penn.  68 ;  Comyns,  Dig.  Pleader  (C  80). 

QUOD  EI  DEFORCEAT  (Lat.).  In 
English  La*^.  The  name  of  a  writ  given  by 
Stat.  Westm.  2, 13  Edw.  I.  c.4,  to  the  owners  oi 
a  particular  estate,  as  for  life,  in  dower,  by 
the  curtesy,  or  in  fee-tail,  who  are  barred  of 
the  right  of  possession  by  a  recovery  had 
against  them  through  their  default  or  non- 
appearance in  a  possessory  action  ;  by  which 
the  right  was  restored  to  him  who  had  been 
thus  unwarily  deforced  by  hie  own  default. 

3  Sharswood,  Blackst.  Comm.  193. 

QUOD  PERMITTAT  (I  at.).  In  Enjg- 
lish  La^r.  That  he  permit.  The  name  of  a 
writ  which  lies  for  the  heir  of  him  who  is 
disseised  of  his  common  of  pasture,  against 
the  heir  of  the  disseisor,  be  being  dead. 
Termes  de  la  Ley. 

QUOD  PERMITTAT  FROSTER- 

NERE  ( Lat.  that  he  give  leave  to  demolish). 
In  English  La'w.  The  name  of  a  writ 
which  commands  the  defendant  to  permit 
the  plaintiff  to  abate  the  nuisance  of  which 
complaint  is  made,  or  otherwise  to  appear 
in  court  and*  to  show  cause  why  he  will  not. 
On  proof  of  the  facts,  the  plaintiff  is  entitled 
to  have  judgment  to  abate  the  nuisance  and 
to  recover  damages.  This  proceeding,  on  ac- 
count of  its  tediousness  and  expense,  has 
given  way  to  a  special  action  on  the  case. 

QUOD  FROSTRAyiT(Lat.).  Thename 
of  a  judgment  upon  an  indictment  for  a  nui- 
sance, that  the  defendant  nbate  such  nuisance. 

QUOD  RECUPERET  (Lat.  that  he  re- 
cover). The  form  of  a  judgment  that  the 
plaintiff  do  recover.  See  Judgment  QtOD 
Kecuperet. 
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QUORUM.  Used  subfitaativelv,  quorum 
signiiies  the  number  of  persons  belonging  to 
a  legislative  assembly,  a  corporation,  society, 
or  other  body,  required  to  transact  business. 
There  is  a  differenoe  between  an  act  done  by 
a  definite  number  of  persons,  and  one  per- 
formed by  an  indefinite  number :  in  the  first 
ease  a  majority  is  required  to  constitute  a 
quorum,  unless  the  law  expressly  directs  that 
another  number  may  make  one ;  in  the  latter 
case  any  number  who  may  be  present  may 
act,  the  m%jority  of  those  present  having,  as 
in  other  cases,  the  right  to  act  7  Cow.  N.  Y. 
402 ;  9  Barnew.  &  C.  648 ;  Angell  &  A.  Corp. 
281. 

Sometimee  the  law  requires  a  greater  num- 
ber than  a  bare  majority  to  form  a  quorum: 
in  such  case  no  quorum  is  present  until  such 
a  number  convene. 

Wlien  an  authority  is  confided  to  several 
persons  for  a  private  purpose,  all  must  join 
in  the  act,  unless  otherwise  authorized.  6 
Johns.  N.  Y.  38.  See  Authority  ;  Majoeity  ; 
Plurality. 

QUOT.  In  Sootoh  Law.  The  twentieth 
part  of  the  movables,  computed  without  com- 
putation of  debts,  was  so  called. 

Formerly  the  bishop  was  entitled,  in  all 
confirmations,  to  the  quot  of  the  testament. 
Erskine,  Inst.  3. 9.  11. 

QUOTA.  That  part  which  each  one  is 
to  bear  of  some  expense :  as,  his  quota  of  this 
debt ;  that  is,  his  proportion  of  such  debt. 

QUOTATION.  In  Practice.  The  alle- 
gation of  some  authority  or  case,  or  passage 
of  some  law,  in  support  of  a  position  which 
it  is  desired  to  establish. 


Quotations,  when  properly  made,  aasist  the  reader, 
but  when  mieplaoed  they  are  inconvenient.  As  to 
the  manner  of  quoting  or  citing  authorities,  see 
Citation  of  Authorities. 

The  transcript  of  a  part  of  a  book  or  writ- 
ing from  a  book  or  paper  into  another. 

3*  If  the  quotation  is  fair,  and  not  so  ex- 
tensive as  to  extract  the  whole  value  or  the 
most  valuable  part  of  an  author,  it  will  not 
be  a  violation  ot  the  copyright.  It  is  mostly 
difficult  to  define  what  is  a  fair  quotation. 
When  the  quotation  is  unfair,  an  injunction 
will  lie  to  restrain  the  publication.  8ee  17 
Yes.  Ch.  424;  1  Bell,  Comm.  5th  ed.  121. 

8*  "That  part  of  a  work  of  one  author 
found  in  another,"  observed  Lord  Ellen- 
borough,  **  is  not  of  itself  piracy,  or  sufficient 
to  support  an  action ;  a  man  may  adopt  part 
of  the  work  of  another ;  he  may  so  make  use 
of  another's  labors  for  the  promotion  of 
science  and  the  benefit  of  the  public."  5 
Esp.  170;  1  Campb.  94.  See  Curtis,  Copyr. 
242;  3  Mylne  &  C.  Ch.  737,  738;  17  Yes. 
Ch.  422 ;  1  Campb.  94 ;  2  Stor.  C.  C.  100 ; 
2  Beav.  Rolls,  b,  7;  Abridghent;  Copt- 
right. 

QUOUSQUE.  A  Latin  adverb,  which 
signifies  how  long,  how  far,  until. 

In  old  conveyances  it  is  used  as  a  word  of 
limitation.     lU  Coke,  41. 

In  practice,  it  is  the  name  of  an  execution 
which  is  to  have  force  until  the  defendant 
shall  do  a  certain  thing.  Of  this  kind  is  the 
capias  ad  saiUJaciendum,  by  virtue  of  which 
the  body  of  the  defendant  is  taken  into  exe- 
cution, and  he  is  imprisoned  until  he  shall 
satisfy  the  execution.  3  Bouvier,  Inst.  n. 
3371. 


R. 


RACHZSTCTM  (Fr.  raeheter,  to  redeem). 
In  Scotch  Law.  Ransom:  corresponding 
to  Saxon  weregildt  a  pecuniary  composition 
for  an  offence.     Skene ;  Jacob,  Law  Diet. 

RACK.  An  engine  with  which  to  torture 
a  supposed  criminal,  in  order  to  extort  a  con- 
fession of  his  supposed  crime  and  the  names 
of  his  supposed  accomplices. 

It  is  nnknown  in  the  United  States,  bnt,  known 
by  the  niokname  of  the  Dake  of  Exeter's  daugh- 
ter, was  in  nse  in  Englsnd.  Barrington,  Stat.  366 ; 
12  Serg.  A  B.  Pena.  227. 

RACKRENt.  In  English  Law.  The 
full  extended  value  of  land  left  by  lease, 
payable  by  a  tenant  for  life  or  years.  Wood, 
Inst.  192. 

RADOUR.  In  French  Law.  A  term 
including  the  repairs  made  to  a  ship,  and  a 
fresh  supply  of  furniture  and  victuals,  muni- 


tions, and  other  provisions  required  for  the 
voyage.     Pardessus,  n.  602. 

RAIL  WAT.  A  road  graded  and  having 
rails  of  iron  or  other  material  for  the  wheels 
of  carriages  to  run  upon. 

Railways  in  their  present  form  first  began 
to  be  extensively  constructed  after  the  success- 
ful experiments  in  the  use  of  locomotives  in 
1829.  They  had  been  in  use  in  a  rude  form  ai 
early  as  1676.  These  earlier  railways  were  of 
limited  extent,  built  by  private  persons  on  tbeii 
own  land  or  upon  the  land  of  others,  by  special 
license,  called  way-leave.  In  their  modern  form, 
railways  are  usually  (though  not  necessarily)  owned 
by  a  corporation,  which  is  authorized  to  exercise 
some  important  privileges,  such  as  a  right  of  emi* 
nent  domain,  etc.  Within  a  few  years,  another 
clai>s  of  railways,  namely,  those  laid  in  the  streets 
of  towns  and  cities,  have  become  very  numerouS| 
and  many  very  interesting  questions  have  arisen 
and  are  still  arising  in  regard  to  them,  most  of 
which  remain  unsettled  at  the  date  of  writing.  6ee 
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14  Gray,  Mass.  69 ;  4  Cush.  Mass.  63 ;  9  Ind.  433, 
467;  7  Port.  Ind.  38,  459;  23  N.  H.  83;  26  id, 
266;  25  Vt.  49;  2  R.  I.  154;  18  Penn.  St.  187; 
27  id.  339 ;  21  Conn.  294;  2  Stockt.  Ch.  N.  J.  352; 
20  Bost.  Law  Rep.  449.  It  is  proper  to  say  that 
most  of  the  authorities  cited  above  are  cases  of 
steam  railroads,  between  which  and  the  common 
|8treet  railroads  important  differences  exist. 
I  3.  The  charier  of  a  public  railway  requires 
(the  graut  of  the  supreme  legislative  authority 
of  the  state.  3  Engl.  Kailw.  Gas.  G5 ;  2 
Railw.  Cas.  177  ;  3  N.  Y.  430.  It  is  usually 
conferred  upon  a  private  corporation,  but 
sometimes  upon  a  public  one,  where  the 
stock  is  owned  and  the  company  controlled 
by  the  state.  Redfield,  Railw.  {  17 ;  1 
Ohio  St.  G57 ;  21  Conn.  304 ;  10  Leigh,  Va. 
454;  4  Wheat.  068;  9  id.  904;  1  Greene,  Iowa, 
653;  8  Watts,  Penn.  316.  Such  charter, 
when  conferred  upon  a  private  company  or 
a  natural  person,  as  it  may  be,  is  irrevocable, 
and  only  subject  to  general  legislative  con- 
trol, the  same  as  other  persons  natural  or 
artificial.  4  Wheat.  668;  2  Kent,  Comm. 
275,  and  notes;  Redfield,  Railw.  {  231 ;  27 
Vt.  140 ;  11  La.  Ann.  253  ;  2  Gray,  Mass.  1 ; 
3  Sneed,  Tenn.  609 ;  26  Penn.  St.  287  ;  32 
N.  H.  215.    See  J  11. 

The  right  of  way  is  generally  obtained  by 
tne  exercise  of  the  right  of  eminent  domain. 
This  can  only  be  done  in  strict  conformitv  to 
the  charter  or  grant.  4  Engl.  Railw.  Uas. 
235,  513,  524 ;  6  Gill,  Md.  363.  The  com- 
pany may  enter  upon  lands  for  the  purpose 
of  making  preliminary  surveys,  by  legisla- 
tive permission,  without  becoming  trespassers, 
and  without  compensation.  34  Me.  247  ;  9 
Barb.  N.  Y.  449 ;  Wright,  Ohio,  132,  and 
cases  cited. 

3*  The  company  acquire  only  a  right  of 
way,  the  fee  remaining  in  the  farmer  owner. 
The  company  can  take  nothing  from  the  soil, 
except  for  the  purpose  of  construction.  2 
Hill,  N.  Y.  342;  6  Mass.  90;  7  Mete.  Mass. 
297 ;  2  Gray,  Mass.  574 ;  2  Iowa,  288 ;  25 
Vt.  151 ;  2  Dev.  &  B.  No.  C.  457  ;  20  Barb. 
N.  Y.  644 ;  34  N.  H.  282 ;  16  III.  198 ;  1 
Sumn.  C.  C.  21.  See  26  Penn.  St.  287;  11 
N.  Y.  308. 

The  mode  of  estimating  compensation  to 
the  land-owners  varies  in  different  states. 
The  more  general  mode  is  to  award  such  a 
sum  as  will  fairly  compensate  the  actual 
loss,  t.e.  to  give  a  sum  of  money  which  being 
added  to  the  land  remaining  will  make  it 
as  valuable  as  the  whole  would  have  been 
if  none  of  it  had  been  taken.  13  Barb. 
N.  Y.  171 ;  Redfield,  Railw.  {  71,  and  cases 
cited. 

The  company  may  lay  their  road  across  a 
highway,  but  not  without  making  compensa- 
tion to  the  owner  of  the  fee  for  the  additional 
servitude  thus  imposed  upon  the  land.  3  Hill, 
N.  Y.  567  ;  25  Wend.  N.  Y.  462 ;  1  Exch. 
723 ;  16  N.  Y.  97 ;  21  Mo.  580 ;  27  Penn.  St 
339 :  9  Cush.  Mass.  1 ;  29  Lond.  Law  Times, 
7 ;  Redfield,  Railw.  i  76, 

4*  The  cotuiruction  of  the  road  must  be 
within  the  prescribed  limits  of  the  charter. 
The  right  or  deviation  sef  ired  by  the  char> 


ter  or  general  laws  is  lost  when  the  road  ib 
once  located.  1  Mylne  &  K.  Gh.  154 ;  2  Ohio 
St.  235 ;  Redfield,  Railw.  {  105.  See  2  Rich. 
So.  C.  434 ;  1  Clark  &  F.  Hou.  L.  262 ;  10 
Conn.  157;  12  id.  364;  2  Swan,  Tenn.  282; 
9  La.  Ann.  284 ;  1  Gray,  Mass.  340.  Dis- 
tance, having  reference  either  to  the  length 
of  the  line  or  to  deviation,  is  to  be  measured 
in  a  straight  line  through  a  horizontal  plane. 
Redfield,  Railw.  |  106;  9  Q.  B.  76;  27  Vt. 
766;  36  Ens.  L.  &  £q.  114.  In  crossing 
highways,  public  safety  undoubtedly  requires 
that  it  should  not  be  at  grade,  or,  if  so,  that 
the  crossing  should  be  protected  by  gates. 

20  Law  Jour.  428. 

5*  h^urien  to  domestic  animals.  The.  com- 
pany are  not  liable  for  any  injury  to  domestic 
animals  straying  upon  their  track,  or  while 
crossing  it,  in  the  highway,  unless  they  have 
been  guilty  of  some  neglect  in  building 
fences  or  in  the  management  of  their  trains. 

21  N.  H.  363 ;  29  Me.  307 ;  6  Penn.  St.  472; 
6  Ind.  141;  aw;.402;  4  Ohio  St.  424;  4  Exch. 
580 ;  33  Eng.  L.  A  Eq.  193 ;  25  Vt.  150. 

Liability  for  the  acts  of  eoniractors^  tulh 
contractors f  and  agents.  The  company  are 
not  liable  for  the  act  of  the  contractor  or 
sub-contractor,  or  their  agents,  except  in 
doing  precisely  what  is  contemplated  in  the 
contract.  5  Barnew.  k  C.  547 ;  6  Mees.  & 
W.  Exch.  499 ;  12  Ad.  &  E.  737 ;  5  Exch. 
721 ;  24  Barb.  N.  Y.  355;  4  Den.  N.  Y.  311; 
3  Gray,  Mass.  349 ;  Redfield,  Railw.  {  168. 
Railway  companies  are  liable  for  the  acts  of 
their  agents  and  sub-agents  within  the  range 
of  their  employment;  and  it  has  been  the 
purpose  of  tne  courts  to  give  such  agents  a 
large  discretion,  and  hold  the  companies 
liable  for  all  acts  of  their  agents  within  the 
most  extensive  range  of  their  charter-powers. 
14  How.  483 ;  27  Vt.  110;  7  Cush.  Mass.  385. 
But  the  company  are  not  liable  for  the  wilful 
acts  of  their  agents,  out  of  the  range  of  their 
employment,  unless  directed  by  the  company 
or  subsequently  adopted  by  them.  2  Ilarr. 
N.  J.  514;  1  Fla.  136.  See  this  subject  fur- 
ther discussed  in  Redfield,  Railw.  {  169,  and 
notes.  The  company  are  not  liable  for  inju- 
ries to  servants  tnrough  the  neglect  of  their 
fellow-servants  or  defects  in  machinery,  un- 
less they  were  themselves  in  fault  in  employ- 
ing incoinpeteAt  servants  or  purchasing  im- 
perfect  machinery  for  the  road.  3  Mees.  & 
W.  Exch.  1 ;  4  Mete.  Mass.  49 ;  6  Hill,  N.  Y. 
.592 ;  9  N.  Y.  175. 

6*  Railway  companies  are  liable  for  any 
injury  accruing  to  the  person  or  property  of 
another  through  any  want  of  reasonable  care 
and  prudence  on  the  part  of  their  agents  or 
employees.  This  occurs  from  the  omission 
of  the  requisite  signals  at  road-crossings, 
and  from  want  of  care  in  other  respects  in 
crossing  highways.  2  Cush.  Mass.  539 ;  10 
id.  562.  See,  also,  28  Vt.  185 ;  18  Ga.  679 ; 
8  Gray,  Mass.  The  conduct  of  railway  trains 
is  so  far  matter  of  science  and  skill  that  it 
is  proper  to  receive  the  testimony  of  experts 
in  regard  to  it.  23  Vt.  394,  395 ;  17  111.  509, 
580.    Railway  companies,  like  other  oorpo> 
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rations,  cannot  be  boand  by  any  contract  of 
their  agents  beyond  their  charter-power,  or, 
as  it  is  called,  ultra  vires ^  although  assumed 
by  their  express  direction  or  consent.  7  £ng. 
L.  &  £q.  565 ;  16  id.  180 ;  30  id.  120. 

V*  Railway  investments.  The  large  amount 
of  capital  invested  in  railway  stock  and  bonds, 
or  notes  and  mortgages,  in  this  country,  ren- 
ders this  subject  one  of  very  considerable  im- 
portance. The  forms  of  such  investments  are — 
stock,  preferred  stock,  and  notes  with  coupons 
attached  for  the  payment  of  the  interest  at 
stated  times  (genendly  once  in  six  months), 
these  being  secured  by  mortgage  of  the  road 
and  all  its  appurtenances.  The  practice 
adopted  by  some  of  the  railways  in  this 
country  of  issuing  preferred  stock,  or  prefer- 
ence stock,  as  it  is  called  in  England,  and  of 
issuing  stock  at  reduced  prices  after  all  has 
been  sold  at  par  which  can  be  disposed  of  in 
the  market,  or  of  mortgaging  the  entire  road 
two  or  three  times  over,  giving  successive 
priorities,  has  generally  been  regarded  as 
impolitic,  if  not  positively  fraudulent.  27 
Vt.  673, 692 ;  Redfield.  Railw.  563,  i  234,  and 
cases  cited  in  notes. 

The  rights  and  remedies  of  bondholders 
and  mortgagees,  as  well  as  the  holders  of 
preferred  stock,  depend  very  much  upon 
the  forms  of  the  contracts  and  the  powers 
granted  by  the  legislature  to  the  company. 
The  holders  of  preferred  stock  may,  in  a  court 
of  equity,  compel  the  company  to  apply  all 
their  net  earnings  first  to  the  payment  of 
the  stipulated  dividend  upon  such  stock.  30 
Lond.  Law  Times,  141.  See,  also,  2  Stockt. 
Gh.  N.  J.  171.  And  it  is  the  familiar  prac- 
tice of  the  courts  of  equity  in  this  country 
to  allow  the  successive  mortgagees  fore- 
closures upon  all  rights  posterior  to  their 
own.  How  the  property  is  to  be  controlled 
and  managed  ttiereafter  is  not  yet  well' 
defined.  The  subject  is  a  good  deal  dis- 
cussed in  an  important  case  recently  deter- 
mined by  the  supreme  court  of  Vermont. 
31  Vt. 

8*  It  has  been  held  that  a  trustee  of  money 
is  not  justified  in  investing  the  same  in  rail- 
way securities,  it  being  of  too  precarious  a 
character.  10  Eng.  L.  *  Eq.  123  ;  21  N.  H. 
352.  In  Ellis  vs.  Eden,  30  Lond.  Law  Times, 
601,  it  was  held  that  "stock  in  the  foreign 
funds"  included  the  American  state  stocks 
of  Virginia,  Massachusetts,  etc.,  but  not  Bos- 
ton water-scrip  or  bonds  of  the  Pennsylvania 
Railwny. 

Railway  bonds,  with  coupons  attached 
made  payable  to  bearer,  pass  by  delivery, 
the  same  as  bills  of  exchange  or  bank-bills, 
and  have  thus  become  a  quasi-currency.  1 
Stockt.  Ch.  N.  J.  667 ;  13  N.  Y.  599.  See, 
also,  11  Paige,  Ch.  N.  Y.  634 ;  2  Hill,  N.  Y. 
169:  3  Barnew.  &  C.  45;  4  Bamew.  &  Aid. 
1;  7  Bingh.  284;  27  Penn.  St.  413;  Red- 
field,  Railw.  ;  239. 

Const  if utional  questions.  These  have  refer- 
ence chiefly  to  the  inviolability  of  charter 
rights  under  the  United  States  constitution, 
and  rest  mainly  upon  the  doctrines  and  prin- 


ciples of  the  leading  case  of  Dartmouth  Col* 
lege  vs.  Woodward,  4  Wheat.  518.  The 
provision  in  tlie  United  States  constitution 
referred  to  is  that  prohibiting  the  several 
states  from  passing  "any  law  impairing  the 
obligation  of  contracts." 

A  corporate  charter  is  regarded  as  a  legis- 
lative grant  of  certain  franchises  and  im- 
munities involving  pecuniary  value,  and,  con- 
sequently, not  revocable,  or  subject  to  legisla- 
tive control  in  any  other  sense  than  as  ail 
rights  of  property  are  liable  to  be  affected 
by  general  legislation.  4  Wheat.  518;  27 
Vt,  140 ;  Redfield,  Railw.  {  231. 

The  essential  franchise  of  a  private  cor- 
poration, being  private  propertv,  cannot  be 
taken  for  pubRc  use  witJbout  adequate  com- 
pensation.   15  Vt  745;  16  id.  476;  27  id. 
140 ;  6  How.  507. 

9«  But  to  be  thus  inviolable  it  is  essential 
that  the  franchises  in  question  shall  be  such 
as  are  indispensable  to  the  existence  and 
just  operation  of  the  corporation,  or  else  that 
thej  be  expressly  secured  to  the  corporation 
in  its  charter.     11  Pet.  420. 

These  exclusive  grants  are  to  be  strictly 
construed  in  favor  of  the  corporation,  and 
liberally  expounded  in  favor  of  public  rights 
and  interests.  Opinion  of  Taney,  Ch.  J., 
in  11  Pet.  420 ;  13  How.  71 ;  1  La.  Ann. 
253. 

It  makes  no  difference  in  regard  to  the 
rights  of  the  corporation  that  it  may  have 
received  large  grants  of  land  or  other  property 
from  the  state  or  sovereignty  conferring  the 
charter.  Unless  the  stock  is  owned  by  the 
state,  or  the  appointment  and  control  of  the 
principal  officers  are  retained  by  the  state,  so 
as  to  create  it  a  public  corporation,  its  essen- 
tial iranchises  are  inviolable  to  the  same  ex- 
tent as  other  private  rights  of  a  pecuniary 
character,  and  its  functions  are  equally  inde- 
pendent of  legislative  control  as  are  those 
of  any  natural  person,  14  Miss.  599;  6 
Penn.  St.  86  ;  13  id.  133 ;  13  Ired.  No.  C.  75 ; 
9  Mo.  507  ;  27  Miss.  517 ;  13  B.  Monr.  Ky.  1 ; 
9  Wend.  N.  Y.  351 ;  4  Barb.  N.  Y.  64.  See, 
also,  the  late  cases,  in  the  United  States  su- 
preme court,  maintaining  the  same  principle. 
18  How.  331,  380,  384;  Redfield,  Railw.  i 
232. 

RAIN-'WATER.  The  water  which  natu- 
rally falls  from  the  clouds. 

3«  No  one  has  a  right  to  build  his  house 
so  as  to  cause  the  rain-water  to  fall  over  his 
neighbor's  land,  1  Rolle,  Abr.  107;  2  id. 
565;  2  Leon.  94;  1  Strange,  643  ;  Fortescue, 
212;  Bacon,  Abr.  Action  on  the  Case  (F);  5 
Coke,  101 ;  1  Corny ns,  Dig.  Action  on  the 
Case  for  a  I^uisance  (A),  unless  he  has  ao 
quired  a  right  by  a  grant  oi*  prescription. 

8.  When  the  laud  remains  in  a  state  of. 
nature,  says  a  learned  writer,  and  by  the 
natural  descent  the  rain-water  would  de- 
scend from  the  superior  estate  over  the  lower, 
the  latter  is  necessarily  subject  to  receive 
such  water.  1  Lois  des  B&timens,  15,  16. 
See  2  Rolle,  140;  Dig.  39.  3;  2  Buuvier, 
Inst.  n.  1608. 
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RAISE.  Tooreate.  A  use  may  be  raised ; 
t.€.  a  use  may  be  created.  1  Spenoe,  £q. 
Jur.  449*. 

RANGE.  This  word  is  used  in  the  land- 
laws  of  tlie  United  States  to  designate  the 
order  of  the  location  of  such  lands,  and  in 
patents  from  the  United  States  to  individuals 
they  are  described  as  being  within  a  certain 
range. 

RANOER.  A  sworn  officer  of  the  forest 
to  inquire  of  trespasses,  and  to  drive  the 
beasts  of  the  forest  out  of  the  deforested 
ground  into  the  forest.    Jacob,  Law  Diet. 

RANBI.  The  order  or  place  in  which 
certain  officers  are  placed  in  the  army  and 
navy,  in  relation  to  others. 

It  is  a  maxim  that  officers  of  an  inferior 
rank  are  bound  to  obey  all  the  lawful  com- 
mands of  their  superiors,  and  are  justified 
for  such  obedience. 

RANKING.  In  Scotch  Law.  Deter- 
mining the  order  in  which  the  debts  of  a 
bankrupt  ought  to  be  paid. 

RANSOM  BILL.  A  contract  for  pay- 
ment of  ransom  of  a  captured  vessel,  with 
stipulations  of  safe-conduct  if  she  pursue  a 
certain  course  and  arrive  in  a  certain  time. 
If  found  out  of  time  or  course,  the  safe-con- 
duct is  void.  Wheaton,  Int.  Law,  107*.  The 
payment  cannot  be  enforced  in  England, 
during  the  war,  by  an  action  on  the  contract, 
but  can  in  this  country.  1  Kent,  Gomm.  104, 
105 ;  4  Wash.  C.  C.  141 ;  2  Gall.  C.  C.  325. 

RAPE  (Lat.  rapere,  to  snatch,  to  seise  with 
violence).  In  Cxlmlnal  Lliw.  The  oarnal 
knowledge  of  a  woman  by  a  man  forcibly 
and  unlawfully  against  her  will. 

The  statute  of  Westminster  2,  c.  34,  defines 
the  crime  to  be  where  *'  a  man  do  ravish  a  wo- 
man, married,  maid,  or  other,  where  the  did  not 
consent  neither  b^ore  nor  after.*'  And  this 
statute  definition  has  been  adopted  in  several 
very  recent  cases.  Addenda  to  1  Den.  Cr. 
Jas.;  1  Bell,  Cr.  Gas.  63,  71. 

3*  Much  difficulty  has  arisen  in  defining 
the  meaning  of  carnal  knowledge,  and  differ- 
ent opinions  have  been  entertained,— -some 
judges  having  supposed  that  penetration 
alone  is  sufficient,  while  others  deemed  emis- 
aion  an  essential  ingredient  in  the  crime. 
Hawkins.  PI.  Cr.  b.  1,  c.  41,  s.  3 ;  12  Coke, 
37  ;  1  Hale,  PI.  Cr.  628  ;  2  Chittv,  Grim.  Law, 
810.  But  in  modern  times  the  better  opinion 
seems  to  be  that  both  penetration  and  emis- 
sion are  not  necessarv.  1  East,  PI.  Cr.  439 ; 
8  Greenleaf,  £v.  {  410 ;  2  Bishop,  Grim.  Law, 
{  942.  It  is  to  be  remarked,  also,  that  very 
alight  evidence  may  be  sufficient  to  induce  a 

i'ury  to  believe  there  was  emission.  Add. 
»enn.  143  ;  2  Const  So.  C.  351 ;  1  Beck,  Med. 
Jur.  140 ;  4  Gbitty,  Blackst  Gomm.  213,  note 
8.  In  Scotland,  emission  is  not  requisite. 
Alison,  Scotch  Law,  209,  210.  See  £mi9- 
bion;  Penitration. 

8*  By  the  term  man  in  this  definition  is 
meant  a  male  of  the  human  species,  of  the 
age  of  fourteen  years  and  upwards;  for  an 


infant  under  fourteen  ^ears  is  supposed  by 
law  incapable  of  committiag  this  offence.  1 
Hale,  PI.  Cr.  631 ;  8  Carr.  &  P.  738.  But 
not  only  can  an  infant  under  fourteen  years, 
if  of  sufficient  mischievous  discretion,  but 
even  a  woman  may  be  guilty  as  principal  in 
the  second  degree.  And  the  husbana  of  a 
woman  may  be  a  principal  in  the  second  de- 
gree  of  a  rape  committed  upon  his  wife :  as, 
where  he  held  her  while  nis  servant  com- 
mitted the  rape.     1  Hargrave,  St.  Tr.  388. 

4*  The  knowledge  of  the  woman's  person 
must  heforcibfy  and  against  her  will;  and 
if  her  consent  has  not  been  voluntarily  and 
freely  given  (when  she  has  the  power  to  con- 
sent), the  offence  will  be  complete,  nor  will 
any  subsequent  acquiescence  on  her  part  do 
awa^  the  guilt  of  the  ravisher.  A  consent 
obtained  from  a  woman  by  actual  violence, 
by  duress  or  threats  of  murder,  or  by  the 
administration  of  stupefying  drugs,  is  not 
such  a  consent  as  will  shield  the  offender  or 
turn  his  crime  into  adultery  or  fornication ; 
and  if  the  connection  took  place  when  she 
was  in  a  state  of  insensibility  from  liquor, 
having  been  made  drunk  by  the  prisoner, 
though  the  liquor  was  given  only  for  the  pur- 
pose of  exciting  her,  it  is  a  rape.  1  Den.  Cr. 
Cas.  89 ;  1  Carr.  &  K.  746.  Having  carnal 
knowledge  of  a  woman  by  a  fraud  which  in- 
duces her  to  suppose  it  is  her  husband,  does 
not  amount  to  a  rape.  Russ.  A  R.  487 ;  6 
Cox,  Cr.  Cas.  412;  Dearsl.  Cr.  Cas,  397;  8 
Carr.  &  P.  265,  286 ;  1  Carr.  &  K.  415.  But 
there  can  be  no  doubt  that  the  party  is  liable 
in  such  case  to  be  indicted  for  an  assault. 

5*  The  matrimonial  consent  of  the  wife 
cannot  be  retracted ;  and,  therefore,  her  hus- 
band cannot  be  guilty  of  a  rape  on  her,  as 
his  act  is  not  unlawful.  But,  as  already 
observed,  he  may  be  guilty  as  principal  in 
the  second  degree. 

As  a  child  under  ten  years  of  age  is  in- 
capable in  law  to  give  her  consent,  it  follows 
that  the  offence  may  be  committed  on  such  a 
child  whether  she  consent  or  not.  See  stak 
18  Eliz.  c.  7,  s.  4. 

It  has  been  questioned  whether  rape  was 
a  felony  at  common  law,  or  was  made  one 
by  a  statute  in  the  reign  of  Edward  I.  The 
benefit  of  clergy  was  first  taken  away  by  a 
statute  of  Elizabeth.  By  a  statute  of  Vic- 
toria, the  offence  is  no  longer  punishable  with 
death,  but,  at  most,  with  transportation  for 
life ;  previous  to  that  statute,  the  cnpital  pun- 
ishment was  almost  invariably  enforced. 

See,  as  to  the  possibility  oi  committing  a 
rape,  and  as  to  tne  signs  which  indicate  i^ 
1  Beck,  Med.  Jur.  c.  12;  Merlin,  ReperU 
Viol,;  1  Briand,  M6d.  Leg.  l^re  partie,  c.  1, 
p.  66 ;  Biessy,  Manuel  M^dico-L^gnl,  etc^ 
p.  149 ;  Parent  Duchatellet,  De  la  Prostitu- 
tion dans  laVille  de  Paris,  c.  3,  {  5 ;  Barring- 
ton,  Stat  123 ;  9  Carr,  k  P.  752 ;  2  Pick, 
Mass.  380 ;  12  Serg.  k  R.  Penn.  69 ;  7  Conn* 
54 ;  1  Const.  So.  C.  354;  2  Va.  Cas.  235. 

In  Engliah  Law.  A  division  of  a  county 
similar  to  a  hundred,  but  oftentimes  contain- 
ing in  it  more  hundreds  than  one. 
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RAPINB.      In  Criminal  I.aw.      The 

felonious  taking  of  another  man's  personal 
property,  openly  and  by  yiolence,  against  his 
will.  The  ciyilians  define  rapine  to  be  the 
taking  with  yiolenoe  the  movable  property 
of  another,  with  the  fraudulent  intent  to  ap- 
propriate it  to  one's  own  use.  Le^j.  £1.  Dr. 
Kom.  i  1071. 

RAPPORT  A  SUCCESSION  (Fr.; 
iiimilar  to  hotchpot).  In  Iionialana.  The 
reunion  to  the  mass  of  the  succession  of  the 
things  given  by  the  deceased  ancestor  to  his 
heir,  in  order  that  the  whole  may  be  divided 
among  the  co-heirs. 

The  obligation  to  make  the  rapport  has  a 
triple  foundation.  Firsly  it  is  to  be  pre- 
sumed that  the  deceased  intended,  in  making 
an  advancement,  to  give  only  a  portion  of 
the  inheritance.  Second^  it  establishes  the 
equality  of  a  division,  at  least,  with  regard 
to  the  children  of  the  same  parent,  who  all 
have  an  equal  right  to  the  succession.  Thirds 
it  preserves  in  families  that  harmony  which 
is  always  disturbed  by  unjust  favors  to  one 
who  has  only  an  equal  right.  Dalloz,  Diet. 
See  Advancement;  Collation;  Hotchpot. 

RASCAL.  An  opprobrious  term,  applied 
to  persons  of  bad  charaoter.  The  law  does 
not  presume  that  a  damage  has  arisen  be- 
cause the  defendant  has  been  called  a  rascal, 
and  therefore  no  general  damages  can  be 
recovered  for  it:  it  the  party  has  received 
special  damages  in  consequence  of  being  so 
called,  he  can  recover  a  recompense  to  indem- 
nify him  for  his  loss. 

RAST7RXL  The  scratching  or  scraping 
a  writing,  so  as  to  prevent  some  part  of  it 
from  being  read.  The  word  writing  here  is 
intended  to  include  printing. 

RATH.  A  public  valuation  or  assessment 
of  every  man's  estate;  or  the  ascertaining 
how  much  tax  every  one  shall  pay.  See 
Powell,  Mortg.  Index  ;  1  Ilopk.  Ch.  N.  Y.  37. 

RATS  OF  EZCHANOB.  In  Com- 
mercial Iiaw.  The  price  at  which  a  bill 
drawn  in  one  country  upon  another  may  be 
sold  in  the  former. 

RATIFICATION.  An  agreement  to 
adopt  an  act  {>erformed  by  another  for  us. 

Express  ratifications  are  those  made'  in  ex- 
press and  direct  terms  of  assent.  Implied 
ratifications  are  such  as  the  law  presumes 
from  the  acts  of  the  principal :  as,  if  Peter 
buy  goods  for  James,  and  the  latter,  knowing 
the  tact,  receive  them  and  apply  them  to  his 
own  uRe. 

3.  By  ratifying  a  contract  a  inan  adopts 
the  agency  altogether,  as  well  what  is  detri- 
mental as  that  which  is  for  his  benefit.  2 
Strange,  859  ;  1  Atk.  Ch.  128;  4  Term,  211 ; 
7  East,  164 ;  16  Mart.  La.  105 ;  1  Ves.  Ch. 
509 ;  Smith,  Merc.  Law,  60;  Story,  Ag.  J  250; 
9  Barncw.  k  C.  59. 

^  As  a  general  rule,  the  principal  has  the 
right  to  elect  whether  he  will  adopt  the  un- 
authorized act  or  not.  But  having  once  rati- 
fied tho  act,  upon  a  full  knowledge  of  all  the 


material  circumstances,  the  ratification  cannot 
be  revoked  or  recalled,  and  the  principal  be- 
comes bound  as  if  he  had  originally  author- 
ized the  act.  Story,  Ag.  J  250 ;  Paley,  Ag. 
Lloyd  ed.  171 ;  3  Chitty,  Com.  Law,  197. 

8.  The  ratification  of  a  lawful  contract 
has  a  retrospective  effect,  and  binds  the  prin- 
cipal from  Its  date,  and  not  only  from  the 
time  of  the  ratification,  for  the  ratification  is 
equivalent  to  an  original  authority,  according 
to  the  maxim  that  otimis  rcUihabilio  mandate 
asquiparaiur,  Pothier,  Obi.  n.  75 ;  2  Ld.  Raym. 
930 ;  Comb.  450 ;  5  Burr.  2727  ;  2  U.  Blaekst 
623;  1  Bos.  &  P.  316;  13  Johns.  N.  Y.  367 , 
2  Johns.  Cas.  N.  Y.  424 ;  2  Mass.  106. 

Such  ratification  will,  in  general,  relieve 
the  agent  from  all  responsibility  on  the 
contract,  when  he  would  otherwise  have 
been  liable.  2  Brod.  &  B.  452.  See  16 
Mass.  461 ;  8  Wend.  N.  Y.  494 ;  10  id.  399 ; 
Story,  Ag.  J  251.  See  Assent;  Ayliffe, 
Pand.  *386;  18  Viner,  Abr.  156;  1  Liver- 
more,  Ag.  c.  2,  {  4,  pp.  44,  47 ;  Story,  Ag.  { 
239 ;  3  Chitty,  Com.  Law,  197 ;  Paley,  Ag. 
Lloyd  ed.  324;  Smith,  Merc.  Law,  47.  60;  2 
Johns.  Cas.  N.  Y.  424 ;  13  Mass.  178,  391, 
379;  6  Pick.  Mass.  198;  1  Brown,  Ch.  101, 
note ;  1  Pet.  C.  C.  72 ;  Bouvier,  Inst.  Index. 

4.  An  infant  is  not,  in  general,  liable  on 
his  contracts ;  but  if,  after  coming  of  age,  he 
ratify  the  contract  by  an  actual  or  express 
declaration,  he  will  be  bound  to  perform  it, 
as  if  it  had  been  made  after  he  attained  full 
age.  The  ratification  must  be  voluntary, 
deliberate,  and  intelligent,  and  the  party 
must  know  that  without  it  he  would  not  be 
bound.  11  Serg.  k  R.  Penn.  305,  311 ;  3 
Penn.  St.  428.  See  12  Conn.  551,  556 ;  10 
Mass.  137,  140 ;  14  id.  457 ;  4  Wend.  N.  Y. 
403,  405.  But  a  confirmation  or  ratification 
of  a  contract  may  be  implied  from  acts  of 
the  infant  after  he  becomes  of  age,  as,  by 
enjoying  or  claiming  a  benefit  under  a  con- 
tract he  might  have  wholly  rescinded,  1 
Pick.  Mass.  221,  223 ;  and  an  infant  partner 
will  be  liable  for  the  contracts  of  the  firm,  or 
at  least  such  as  were  known  to  him,  if  he, 
after  becoming  of  age,  confirm  the  contract 
of  partnership  by  transacting  business  of  the 
firm,  receiving  profits,  and  tne  like.  2  Hill« 
So.  C.  479;  1  J.  B.  Moore,  289. 

RATIFICATION     OF     TREATZBS. 

See  Treaty. 

RATIHABITION.  Confirmation;  ap» 
probation  of  a  contract ;  ratification. 

RATIO  (Lat.).  A  reason;  a  cause;  a 
reckoning  of  an  account. 

RATIONALIBUS   DIVISIS,  VTRIT 

DB.  The  name  of  a  writ  which  lies  properly 
when  two  men  have  lands  in  several  towns 
or  hamlets,  so  that  the  one  is  seised  of  the 
land  in  one  town  or  hamlet,  and  the  other 
of  tho  other  town  or  hamlet  by  himself,  and 
they  do  not  know  the  bounds  of  the  town  or 
hamlet,  nor  of  their  respective  lands.  Thia 
writ  lies  by  one  against  the  other,  and  the 
object  of  it  IS  to  fix  the  boundaries.  Fitzher- 
bert,  Nat.  Brev. 
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RAVISHBD.  In  Pleadiii§;.  A  tech- 
nical word  necessary  in  an  indictment  for 
rane. 

No  other  word  or  circumlocution  will 
answer.  The  defendant  should  be  charged 
with  having  **  feloniously  ravished**  the  prose- 
cutrix, or  woman  mentioned  in  the  indict- 
ment. Bacon,  Abr.  Indidmeni  (G  1) ; 
Comyns,  Dig.  Indictment  (G  6);  Hawkins, 
PI.  Cr.  2,  c.  25,  s.  $6 ;  Croke  Cas.  37  ;  1  Hale. 
PI.  Cr.  628 ;  2  id.  184 ;  Coke.  Litt.  184,  n.  p; 
Coke,  2d  Inst.  180;  1  East,  PI.  Cr.  447.  The 
words  **  feloniously  did  ravish  and  carnally 
know"  imply  that  the  act  was  done  forcibly 
and  a^inst  the  will  of  the  woman.  12  Serg. 
&  R.  Penn.  70.  See  3  Chitty,  Crim.  Law, 
812. 

RAVISHMENT.  In  CxlmlnaL  Law. 
An  unlawful  taking  of  a  woman,  or  of  an 
heir  in  ward.    Rape. 

RAVISHMENT  OF  WARD.  In 
English  La^r.  The  marriage  of  an  infant 
ward  without  the  consent  of  the  guardian. 
It  is  punishable  by  statute  Westminster  2, 
0.35. 

READING.  The  act  of  pronouncing 
aloud,  or  of  acquiring  by  actual  inspection  a 
knowledge  of,  the  contents  of  a  writing  or  of 
a  printed  document. 

in  order  to  enable  a  party  to  a  contract,  or 
a  devisor,  to  know  what  a  paper  contains,  it 
must  be  read,  either  by  the  party  himself  or 
by  some  other  person  to  him.  When  a  per- 
son signs  or  executes  a  paper,  it  will  be  pre- 
sumed that  it  has  been  read  to  him;  but  this 
presumption  may  be  rebutted. 

In  the  case  of  a  blind  testator,  if  it  can  be 
proved  that  the  will  was  not  read  to  him,  it 
cannot  be  sustained.  3  Wash.  C.  C.  580. 
See  2  Bouvier,  Inst.  n.  2012. 

REAL.  At  Common  Law.  A  term 
which  is  applied  to  land  in  its  most  enlarged 
signification.  Real  security,  therefore,  means 
the  security  of  mortgages  or  other  incum- 
brances afifecting  lands.  2  Atk.  Ch.  80G : 
8.  c,  2  Ves,  Sen.  Ch,  547. 

In  Civil  Law.  That  which  relates  to  a 
ihingt  whether  it  be  movable  or  immovable, 
lands  or  goods:  thus,  a  real  injury  is  one 
which  is  done  to  a  thing,  as  a  trespass  to 
property,  whether  it  be  real  or  personal  in 
the  common-law  sense.  A  real  statute  is  one 
which  relates  to  a  thing,  in  contradistinction 
to  such  as  relate  to  a  person. 

REAL  ACTION.  In  Praotioe.  In  the 
Civil  Law.  One  by  which  a  person  seeks 
to  recover  his  property  which  is  m  the  posses- 
sion of  another.  Dig.  50.  16.  16.  It  is  to  be 
brought  against  the  person  who  has  posses- 
sion. 

At  the  Common  Law.  One  brought  for 
the  specific  recovery  of  lands,  tenements,  or 
hereditaments.     Stephen,  Plead.  3. 

They  are  droitural  when  thev  are  based 
upon  the  right  of  property,  and  possessory 
wnen  based  upon  the  rif^ht  of  possession. 
Beal  A  ct  84.    They  are  either  writs  of  right ; 


writs  of  entry,  which  lie  in  the  per,  the  pei 
et  cui,  or  the  post,  upon  disseisin,  intrusion, 
or  alienation ;  writs  ancestral  possessory,  as 
mort  d'ancestor,  aiel,  besaiel,  cosinage,  or 
nuper  obiit.     Comyns,  Dig.  Actions  (D  2). 

These  actions  were  always  local,  and  were 
to  be  brought  in  the  county  where  the  land 
lay.  Bracton,  189,  414.  They  are  now  pretty 
generally  laiid  aside  in  practice,  upon  account 
of  the  great  nicety  required  in  their  manage- 
ment, and  the  inconvenient  length  of  their 
process, — a  much  more  expeditious  method  of 
trying  titles  being  since  introduced  by  other 
actions,  personal  and  mixed.  See  Stearns, 
Keal  Act. ;  Booth,  Real  Act. ;  Bacon,  Abr. 
Actions;  Comyns,  Dig.  Actions;  3  Share- 
wood,  Blackst.  Comm.  118. 

REAL  CONTRACT.  At  Common 
Law.  A  contract  respecting  real  property. 
3  Rawlc,  Penn.  225. 

In  Civil  Law.  Those  contracts  which 
require  the  interposition  of  a  thing  (rei)  as 
the  subject  of  them:  for  instance,  the  loan 
for  goods  to  be  specifically  returned. 

Contracts  are  divided  into  those  which  are 
formed  by  the  mere  consent  of  the  parties, 
and  therefore  are  called  consensual,  such  as 
sale,  hiring  and  mandate ;  and  those  in  which 
it  is  necessary  that  there  should  be  something 
more  than  mere  consent,  such  as  the  loan  of 
money,  deposit  or  pledge,  which,  from  their 
nature,  require  the  delivery  of  the  thing; 
whence  they  are  called  real.  Pothier,  ObL 
p.  1,  c.  1,  s.  1,  art.  2. 

REAL  COVENANT.  A  covenant  con- 
nected with  a  conveyance  of  realty,  whereby 
an  obligation  to  pass  something  real  is  created, 
or  which  is  so  connected  with  the  realty  that 
he  who  has  the  latter  is  entitled  to  the  bene- 
fit of,  or  is  bound  to  perform,  the  former. 
Fitzherbert,  Nat.  Brev.  145;  Sheppard, 
Touchst.  161. 

A  covenant  which  is  so  connected  with  the 
realty  as  to  apply  to  the  owner  thereof,  either 
in  reference  to  benefit  or  obligation,  whether 
he  be  a  party  to  the  instrument  creating  the 
covenant  or  not. 

A  covenant  by  which  the  obligor  under> 
takes  to  pass  something  real.  Coke,  Litt. 
384  6;  Stearns,  Real  Act.  134.  See  4  Kent, 
Comm.  472. 

A  covenant  by  which  the  covenantor  binds 
his   heirs.     2  Sharswood,   Blackst.  Comm 
304. 

Very  oonsiderable  oonfusion  exists  among  the 
authorities  in  the  use  of  the  term  real  covenants. 
The  definition  of  Blaokstone,  whieh  determines  tb« 
character  of  covenants  from  tho  insertion  or  non* 
insertion  of  the  word  "  heir"  by  the  covenantor,  is 
pretty  generally  rejected.  See  Piatt,  Gov.  61;  2 
Sharswood,  Blackst  Comm.  304,  n.,  305,  n.  Of  tha 
other  definitions,  that  which  makes  a  roHl  cove- 
nant an  obligation  to  pass  realty  is  the  most  an- 
cient Upon  such  a  covenant  the  remedy  was  by 
voucher  or  toarrantia  chartm,  and  not  by  the  action 
of  covenant. 

Together  with  the  disuse  of  real  actions,  thesa 
covenants  gave  place  to  the  more  modern  covenants 
which  furnish  the  basis  of  a  personal  action  for 
damages,  and  the  term  real  covenants  lost  its  anoieat 
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■il^ifleation  and  acquired  its  modern  one,  as  given 
in  the  latter  part  of  the  first  and  in  the  second 
definition.  The  covenant  to  stand  seised  ap- 
proaches perhaps  more  nearly  than  anj  covenant 
■till  in  use  to  the  ancient  real  covenant. 

Coyenants  are  real  only  when  they  have 
entered  into  the  consideration  for  which  land, 
or  some  interest  therein  to  which  the  cove- 
nant is  annexed,  passed  between  the  cove- 
nantor and  covenaBtee.  See  Covenant,  13  ; 
2  Washburn,  Real  Prop.  662,  663. 

In  England,  all  covenants  for  title  are  held 
^o  be  real  covenants ;  in  the  United  States, 
those  only  which  are  future  in  their  operation 
come  under  this  description.     10  Ga.  311. 

The  object  of  these  covenants  is,  usually, 
•ither  io  preserve  the  inheritance,  as  to  keep 
in  repair,  3  Lev.  92 ;  9  Barnew.  &  0.  505 ; 
8  Cow.  N.  Y.  206 ;  17  Wend.  N.  Y.  148 ;  1 
Dall.  C.  C.  210;  6  Yerg.  Tenn.  512;  6  Vt. 
276;.  25  Penn.  St.  257;  38  Eng.  L.  &  Eq. 
462 ;  to  keep  buildings  insured,  and  reinstate 
them  if  burned,  Piatt,  Cov.  185 ;  5  Barnew. 
A;  Ad.  1 ;  6  Gill  k  J.  Md.  372 ;  to  continue 
the  relation  of  landlord  and  tenant,  as  to  pay 
rent,  5  East,  575 ;  1  Dougl.  183 ;  1  Wash.  C. 
G.  375 ;  do  suit  to  the  lessor's  mill,  5  Coke, 
18  ;  1  Barnew.  A;  C.  410;  grind  the  tenant's 
corn,  2  Yeates,  So.  C.  74 ;  9  Vt.  91 ;  for  the 
renewal  of  leases,  12  East,  469 ;  or  to  protect 
the  tenant  in  his  e7\joyment  of  the  premises,  as 
to  warrant  and  defend,  Sheppard,  Touchst. 
161;  2  Mass.  433;  5  Cow.  N.  Y.  137;  1 
Paige,  Cb.  N.  Y.  455 ;  to  make  further  assu- 
rance, Croke  Car.  503  ;  for  quiet  enjoyment, 
Croke  Eliz.  373 ;  3  Barnew.  &  Aid.  392 ;  1 
C.  B.  402 ;  1  Dev.  k  B.  No.  C.  94 ;  23  Me.  383 ; 
never  to  claim  or  assert  title,  7  Me.  97 ;  3 
Mete.  Mass.  121 :  to  remove  inisumbrances, 
17  Mass.  586;  to  release  suit  and  service. 
Coke,  Litt.  384  h;  to  produce  title-deeds  in 
defence  of  the  grantee's  title,  4  Greenleaf, 
Cruise,  Dig.  393  ;  10  Law  Mag.  353-367  ;  1 
Sim.  &  S.  Ch.  449 ;  to  supply  water  to  the 
premises,  4  Barnew.  A;  Aid.  266;  to  draw 
water  off  from  a  mill-pond,  19  Pick.  Mass. 
449 ;  not  to  establish  another  mill  on  the 
same  stream,  17  Wend.  N.  Y.  136;  not  to 
erect  buildings  on  adjacent  land,  4  Paige, 
Ch.  N.  Y.  51(f;  to  use  the  land  in  a  specified 
manner,  13  Sim.  Ch.  228 ;  generally  to  create 
or  preserve  easements  for  the  benefit  of  tbe 
land  granted.  4  E.  D.  Smith,  N.  Y.  122 ;  1 
Brad^  N.  Y.  40.  See  2  Greenleaf,  Ev.  2  240; 
2  Washburn,  Real  Prop.  648.  See  Covb- 
hant;  Real. 

RBAL  IiA'W.     At  Common  Law.     A 

popular  term  used  to  denote  such  parts  of 
kbe  system  of  common  law  as  concern  or  re- 
late to  real  property. 

In  Civil  Law.  A  law  which  relates  to 
specific  property,  whether  movable  or  im- 
movable. 

If  real  law  in  an;^  given  case  relate  to 
immovable  property,  it  is  limited  in  its  ope- 
ration to  the  territory  within  which  that  is 
situate,  real  estate  being,  both  bv  the  com- 
mon and  continental  laws,  subje</t  ezclu- 
■ively  to  the  laws  of  the  government  within 


whose  territory  it  is  situate.     Story,  Confi. 
Laws,  426,  428.     See  Rei  Sitje. 

RX2AL  PROPERT7.  Something  which 
may  be  held  by  tenure,  or  will  pass  to  thfr 
heir  of  the  possessor  at  his  death,  instead  of 
his  executor,  including  lands,  tenements,  and 
hereditaments,  whether  the  latter  be  cor- 
poreal or  incorporeal.     1  Atkinson,  Conv. 

In  reepeot  to  property,  real  and  per$onal  corre- 
spond very  nearly  with  immovable*  and  movable*  of 
the  eivil  law.  By  the  latter,  "  biens"  is  a  general 
term  for  property;  and  these  are  classified  into 
movable  and  immovable,  and  the  latter  are  sub- 
divided into  corporeal  and  incorporeaL  Guyot,  Re- 
pert,  liiene. 

By  immovables  the  civil  law  intended  property 
which  could  not  be  removed  at  all,  or  not  without 
destroying  the  same,  together  with  such  movables 
as  are  fixed  to  the  freehold,  or  have  been  so  fixed 
and  are  intended  to  be  again  united  with  it,  al- 
though at  the  time  severed  therefrom.  Taylor, 
Civ.  Law,  475. 

The  same  distinction  and  rules  of  law  as  to  the 
nature  and  divisions  of  property  are  adopted  in 
Scotland,  where,  as  by  the  Roman  law,  another 
epithet  is  applied  to  immovables.  They  are  called 
hcritnble,  and  go  to  the  heir,  as  distinguished  from 
movables,  which  go  to  executors  or  administrators. 
So  rights  connected  with  or  affecting  heritable 
property,  such  as  tithes,  servitudes,  and  the  like, 
are  themselves  heritable;  and  in  this  it  coincides 
with  ihe  common  law.     Erskine,  Inst  192. 

In  another  respect  the  Scotch  coincides  with  the 
common  law,  in  declaring  growing  crops  of  annual 
planting  and  culture  not  to  be  heritable,  but  to  go  to 
executors,  etc.,  although  so  far  a  part  pf  the  real 
estate  that  they  would  pass  by  a  conveyance  of  the 
land.    Erskine,  Inst  19H;  Williamsi,  Exec.  600. 

Thongh  the  term  reatf  as  applied  to  property,  in 
distinction  from  peraonal,  is  now  so  familiar,  it 
is  one  of  a  somewhat  recent  introduction.  While 
the  feudal  law  prevailed,  the  terms  in  use  in  its  stead 
were  lands,  tenements,  or  hereditaments;  and  these 
acquired  the  epithet  of  real  from  the  nature  of  the 
remedy  applied  by  law  for  the  recovery  of  them, 
as  distinguished  from  that  provided  in  case  of  in- 
juries, contrnots-broken,  and  the  like.  In  the  one 
case  the  claimant  or  demandant  recovered  the  real 
thing  sued  for, — the  land  itself, — ^while,  ordinarily, 
in  the  other  he  could  only  recover  recompense  in 
the  form  of  pecuniary  damages. 

The  term,  it  is  said,  as  a  means  of  designation, 
did  not  come  into  general  use  until  after  the  feudal 
system  had  lost  its  hold,  nor  till  even  as  late  as 
the  commencement  of  the  seventeenth  century.  One 
of  the  earliest  cases  in  which  the  courts  applied 
the  distinctive  terms  of  real  and  personal  to  estates, 
without  any  words  of  explanation,  is  said  to  have 
been  that  of  Wind  vs.  Jekyl  et  al.  A.n.  1719,  1  P. 
Will.  Ch.  675;  Williams,  Real  Prop.  6,  7. 

Sl«  Upon  the  question  vrhat  is  embraced 
under  tne  term  real  property  or  estate^  so  as 
to  have  heritabilitj  and  other  incidents  of 
lands,  tenements,  or  hereditaments,  it  may  be 
stated,  in  general  terms,  that  it  includes  land 
and  vrhatever  is  erected  or  grovring  upon  the 
same,  with  v^hatever  is  beneath  or  above  the 
surface:  "usque  ad  orcum''  as  vrell  as  *' usque 
ad  coelum."  2  Blackstone,  Comm.  17-19;  1 
Am.  Law  Mag.  271;  Coke,  Litt.  4  a. 

This  would,  of  course,  include  houses 
standing  and  trees  growing  upon  the  land, 
and  would  not  embrace  chattels  like  stock 
upon  a  farm  or  furniture  in  a  house.  But 
not  only  may  bouses  or  gr^iring  trees  ao- 
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quire  the  character  of  personcUf  but  Tarious 
chattels,  originally  personal  moyables,  may 
acouire  that  of  realf  property. 

Thus,  if  one  erect  a  dwelling-house  upon 
the  land  of  another  by  his  assent,  it  is  the 
personal  estate  of  the  builder.  6  N.  H.  555 ; 
o  Me.  452 ;  8  Pick.  Mass.  404.  So,  if  a  nursery- 
man plant  trees,  for  the  purpose  of  ^wing 
them  for  the  market,  upon  land  hired  by 
him,  they  would  be  personal  estate.  1  Mete. 
Mass.  27;  4  Taunt.  316. 

8*  So  crops,  while  growing,  planted  by  the 
owner  of  the  land,  are  a  part  of  the  real  estate ; 
but  if  sold  by  him  when  fit  for  harvesting, 
they  become  personal,  5  Barnew.  &  C.  829; 
and  a  sale  of  such  crops,  thoueh  not  fit  for 
harvest,  as  personal,  has  been  neld  good.  4 
Meee.  &  W.  Exch.  343;  2  Dan.  Ky.  206;  2 
Rawle,  Penn.  161. 

So  trees  growing,  though  not  in  a  nursery, 
may  be  changed  into  the  category  of  personal 
estate,  if  sold  to  be  cut  without  any  right  to 
have  them  stand  to  occupy  the  land.  4  Mete. 
Mass.  584 ;  9  Barnew.  &  C.  561;  7  N.  H.  523. 
But  if  the  owner  of  land  in  fee  grant  the 
trees  growing  thereon  to  another  and  his 
heirs,  to  be  out  at  his  pleasure,  the  property 
in  the  trees  would  be  real.  4  Mass.  266.  The 
same  rule  would  apply  to  property  in  fee  in 
a  dwelling-house,  though  the  owner  only 
have  a  right  to  have  it  stand  upon  the  land  of 
another.  And  one  may  own  a  chamber  in  a 
house  as  his  separate  real  estate.  1  Term, 
701 ;  1  Mete.  Mass.  541 ;  10  Conn.  318. 

4»  So  a  large  classof  articles  originally  wholly 
movable,  and  which  may  be  at  the  time  even 
disconnected  with  the  land,  may  be  regarded 
as  real  property,  from  having  been  fitted  for 
and  actually  applied  to  use  in  connection  with 
real  estate,  such  as  Keys  to  locks  fastened 
upon  doors,  mill-stones  and  irons,  though 
taken  out  of  the  mill  for  repairing,  window- 
blinds,  though  temporarily  removed  from  the 
house,  and  fragments  of  a  dwelling-house  de- 
stroyed by  a  tempest.  Williams,  Exec.  613-615; 
llCroke,50;  10  Paige,  Ch.  N.Y.  162;  30Penn. 
St.  185.  And  a  conveyance  of  "  a  saw-mill" 
with  the  land  was  held  to  pass  iron  bars  and 
chains  then  in  it  which  had  been  fitted  for 
and  used  in  operating  it.    6  Me.  154. 

In  case  of  corporations,  the  same  property 
may  assume  the  character  both  of  real  and 
personal.  Thus,  if  the  corporation  hold  real 
estate,  such  as  a  mill  or  banking-house,  it 
would  be  in  the  hands  of  the  body  corporate 
real  estate,  but  as  constituting  a  part  of  the 
property  owned  and  represented  in  the  form  of 
BtooK  by  the  members  constituting  the  body  of 
the  corporation,  it  is  personal.  3  Mees.  &  W. 
Exch.  422 ;  Angell  k  A.  Corp.  {  557.  But  the 
shares  in  corporate  property  may  be  real  estate 
when  declared  to  be  so  by  the  charter  creating 
it,  or  when  the  corporation  is  merely  consti- 
tuted to  hold  and  manage  lands,  like  proprie- 
tors of  common  lands  in  the  New  England 
states.  2  P.  Will.  127 ;  2  Conn.  567;  10  Mass. 
150. 

5«  Manure  made  upon  a  farm  in  the  usual 
manner,   by  consumption  of  its   produota, 


would  be  a  part  of  the  real  estate ;  while  if 
made  from  products  purchased  and  brought 
on  to  the  land  by  the  tenant,  as  in  case  of  a 
livery-stable,  it  would  be  personal,  21  Pick. 
Mass.  371 ;  3  N.  H.  503  ;  6  Me.  222;  2  N. 
Chipm.  Vt.  115;  11  Conn.  525;  though  in 
England  the  way-going  tenant  may  claim 
compensation  for  manure  lefb  upon  tlie  farm 
under  such  circumstances.  1  Crompt.  &  M. 
Exch.  809. 

There  is  a  large  class  of  articles  known  to 
the  law  asjixlureaf  which  are  real  or  personal 
according  to  circumstances.  Whatever  is 
fitted  for  and  actually  applied  to  real  estate, 
if  of  a  permanent  nature,  is  real  estate,  and 
passes  from  the  vendor  to  the  vendee  as  such. 
20  Wend.  N.  Y.  368;  2  Smith,  Lead.  Cas.  Am. 
ed.  168.  And  the  same  rule  applies  between 
mortgagor  and  mortgagee.  19  Barb.  N.  Y. 
317;  4  Mete.  Mass.  311;  3  Edw.  Ch.  N.  Y. 
246.  The  same  is  the  rule  as  between  heir 
and  executor  upon  the  death  of  the  ancestor, 
and  between  debtor  and  creditor  upon  a  levy 
made  by  the  latter  upon  the  land  of  the 
former.  10  Paige,  Ch.  N.  Y.  163 ;  7  Mass. 
432.  Whereas  such  fixtures  as  between  a 
tenant  and  a  landlord  are  personal  estate, 
and  may  be  removed  as  such,  unless  left  at- 
tached to  the  realty  by  the  tenant  at  the  close 
of  his  term,  in  which  case  they  become  a 
part  of  the  realty.  2  Pet.  143 ;  7  Cow.  N.  Y. 
319 ;  1  Wheat.  91 ;  17  Pick.  Mass.  192.  See 
Fixtures. 

Heirlooms.    See  Heirlooms. 

6«  Pews  in  churches  are  sometimes  real 
and  sometimes  personal  estate,  depending, 
generally,  upon  focal  statutes ;  though  in  the 
absence  of  statute  law  it  would  seem  they 
were  clearly  interests  in  real  estate,  and  par- 
take of  the  character  of  such  estate.  I  Pick. 
Mass.  104 ;  16  Wend.  N.  Y.  28 ;  5  Mete.  Mass. 
132.    See  Pews. 

Even  money  often  has  the  character  of 
realty  attached  to  it,  so  far  as  being  heritable, 
and  the  like,  by  equity,  where  it  is  the  pro* 
ceeds  of  real  estate  wrongfully  converted  into 
money,  or  which  ought  to  be  converted  into 
real  estate.  3  Wheat.  577 ;  1  Brown,  Ch.  6, 
497 ;  13  Pick.  Mass.  154. 

.Slaves,  in  some  of  the  states,  are  so  far 
regarded  as  real  estate  as  to  descend  to  heirs, 
instead  of  passing  to  personal  representatives. 
2  Dan.  Ky.  43. 

Mortgages.    See  Mortoagb. 

There  is  one  class  of  interests  in  lands, 
etc.  which,  from  relating  to  lands  which 
are  real,  and  from  being  governed  as  to  suc- 
cession by  the  rales  which  apply  to  personal 
property,  or,  as  that  is  called,  chattels,  takes 
the  name  of  chattels  real.  Of  this  class  are 
terms  for  years  in  lands.  Upon  the  death 
of  the  tenant  of  such  a  term  it  goes  to  his  per- 
sonal representatives,  and  not  to  his  heirs. 
2  Blackstone,  Comm.  386. 

RBAL  RIGHT.  In  Sootoh  Law.  That 
which  entities  him  who  is  vested  with  it  to 
possess  the  subject  as  his  own,  and  if,  in  the 
possession  of  another,  to  demand  from  him 
Its  actual  possession. 
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It  \B  dtstingntBhed  from  a  personal  right,  which 
is  that  of  action  against  a  debtor,  bat  without  any 
right  in  the  sabjeot  which  the  debtor  is  obliged  to 
transfer  to  him.  Beal  rights  affect  the  sabjeot  it- 
self; pergonal  are  founded  in  obligation.  Erskine, 
Int  479. 

By  analogy,  the  right  which  a  claimant 
in  an  action  of  replevin  seeks  to  enforce  at 
common  law  would  be  a  real  one,  while  the 
c^impensation  which  a  plaintiff  seeks  in  an 
action  of  assumpsit  or  of  trover,  being  a 
pecuniary  one,  would  be  personal, 

REALM.  A  kingdom;  a  country.  1 
Taunt.  270;  4  Campb.  289 ;  Rose,  Bank.  387. 

RBALTT.  A  term  sometimes  used  aa  a 
oollective  noun  for  real  property  or  estate,— 
more  generally  to  imply  that  that  of  which  it 
is  spoken  is  of  the  nature  or  character  of  real 
property  or  estate. 

RXSA80N.  That  power  by  which  we 
distinguish  truth  from  falsehood  and  rieht 
from  wrong,  and  by  which  we  are  enabled  to 
Gombine  means  for  the  attainment  of  particu- 
lar ends.  £ncyclop6die ;  Shelford,  Lun.  In- 
trod.  xxvi.  Batio  injure  cequitas  irUegra, 

A  man  deprived  of  reason  is  not,  in  many 
eases,  criminally  responsible  for  his  acts,  nor 
can  he  enter  into  any  contract. 

Reason  is  called  the  soul  of  the  law ;  for 
when  the  reason  ceases  the  law  itself  ceases. 
Coke,  Litt.  97, 183 ;  1  Blackstone,  Comm.  70; 
7  TouUier,  n.  566;  Maxims,  Cessante  ra- 
Uone^  etc. 

RBASONABLE.  Conformable  or  agree- 
able to  reason;  just;  rational. 

An  award  must  be  reasonable;  for  if  it  be 
of  things  nugatory  in  themselves,  and  offer- 
ing no  advantage  to  either  of  the  parties,  it 
cannot  be  enforced.  3  Bouvier,  Inst.  n.  2096. 
See  Award. 

REASONABLE  ACT.  This  term  sig- 
nifies such  an  act  as  the  law  requires.  When 
an  act  is  unnecessary,  a  party  will  not  be  re- 
quired to  perform  it  as  a  reasonable  act.  9 
Price,  Exch.  43;  Yelv.44;  Piatt,  Cov.  342, 157. 

REASONABLE  TIME.  The  English 
law,  which  in  this  respect  has  been  adopted 
by  us,  frequently  requires  things  to  be  aone 
within  a  reasonable  time;  but  what  a  rea- 
sonable time  is,  it  docs  not  define:  quam 
Umgum  debet  esse  rationabile  tempus,  non  de- 
fnitur  in  lege,  sed  pendet  ex  discretione  jus- 
ticiariorum.    Coke,  Litt.  50. 

The  question  of  reasonable  time  is  lefl  to 
be  fixed  by  circumstances  and  the  usages  of 
business.  A  bill  of  exchange  must  be  pre- 
senteti  within  a  reasonable  time.  Chitty, 
Bills,  197-202.  An  abandonment  must  be 
made  within  a  reasonable  time  after  advice 
received  of  the  loss.    Marshall,  Ins.  589. 

The  commercial  code  of  France  fixes  a 
time  in  both  these  cases,  which  varies  in  pro- 
portion to  the  distance.  See  Code  de  Com. 
I.  1,  t  8,  8.  1,  J  10,  art.  160 ;  id,  1.  5, 1. 10,  s. 
3,  art.  373.  See  Notice  or  Dishonor  ;  Pro- 
nsT. 

REASSURANCE.  When  an  insurer 
i*  desire  us  of  lessening  his  liability,  he  may 


procure  some  other  insurer  to  insure  him  from 
loss,  for  the  insurance  he  has  made :  this  is 
called  reassurance. 

REBATE.  In  Mercantile  Law.  Dis- 
count; the  abatement  of  interest  in  conse- 
quence of  prompt  payment. 

REBEL.  A  citizen  or  subject  who  un- 
justly and  unlawfully  takes  up  arms  against 
the  constituted  authorities  of  the  nation,  to 
deprive  them  of  the  supreme  power,  either 
by  resisting  their  lawful  and  constitutional 
orders  in  some  particular  matter,  or  to  im- 
pose on  them  conditions.  Yattel,  Droit  des 
Gens,  liv.  3,  |  328.  In  another  sense,  it  sig- 
nifies a  refusal  to  obey  a  superior  or  the  com- 
mands of  a  court. 

REBELLION.  In  Criminal  Law.  The 
taking  up  arms  traitorously  against  the  gov- 
ernment. The  forcible  opposition  and  resist- 
ance to  the  laws  and  process  lawfully  issued. 

If  the  rebellion  amount  to  treason,  it  is 
punished  by  the  laws  of  the  United  States 
with  death.  If  it  be  a  mere  resistance  of 
process,  it  is  generally  punished  by  fine  and 
imprisonment.  See  Dalloz,  Diet. ;  Code  Penal, 
209. 

REBELLION,  COMMISSION  OF. 
In  Old  Engiiah  Practice.  A  writ  issuing 
out  of  chancery  to  compel  the  defendant  to 
appear. 

REBOTTTER.  To  repel  or  bar.  The 
action  of  the  heir  by  the  warranty  of  his  an- 
cestor is  called  to  rebut  or  repel. 

REBTTT.  To  contradict;  to  do  away. 
Thus,  every  homicide  is  presumed  to  be  mur- 
der, unless  the  contrary  appears  from  evi- 
dence which  proves  the  death ;  and  this  pre- 
sumption it  lies  on  the  defendant  to  reb%Uy 
bv  showing  that  it  was  justifiable  or  excusa- 
ble.   Alison,  Scutch  Law,  48. 

REBUTTER.  In  Pleading.  The  name 
of  the  defendant's  answer  to  the  plaintiff's 
surrejoinder.  It  is  governed  by  the  same 
rules  as  the  rejoinder.  Comyns,  Dig.  Pleader 
(K).     See  Pleadings. 

REBUTTING  EVIDENCE.  That  evi- 
dence which  is  given  by  a  party  in  the  cause 
to  explain,  repel,  counteract,  or  disprove  facts 
given  in  evidence  on  the  other  side.  The 
term  rebutting  evidence  is  more  particularly 
applied  to  that  evidence  given  by  the  plain- 
tin  to  explain  or  repel  the  evidence  given  by 
the  defendant. 

!t*  It  is  a  general  rule  that  anything  maybe 
given  as  rebutting  evidence  which  is  a  direct 
reply  to  that  produced  on  the  other  side,  2 
M  Cford,  So.  C.  161;  and  the  proof  of  circum- 
stances may  be  offered  to  rebut  the  most  po- 
sitive testimony.     1  Pet.  C.  C.  235. 

But  there  are  several  rules  which  exclude 
all  rebutting  evidence.  A  party  cannot  im- 
peach his  own  witness,  though  he  may  dis- 
Erove,  by  other  witnesses,  matters  to  which 
e  has  testified,  3  Litt.  Ky.  465 ;  nor  can  he 
rebut  or  contradict  what  a  witness  has  sworn 
to  which  is  immaterial  to  the  issue.  16  PicL 
Mus8.  153;  2  Bail.  So.  C.  118. 
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8*  Parties  and  privies  are  estopped  from 
contradicting  a  written  instrument  by  parol 

froof ;  buttiiis  rule  does  not  apply  to  strangers. 
0  Johns.  N.  Y.  229.  But  the  parties  may 
prore  that  before  breach  the  agreement  was 
abandoned,  or  annulled  by  a  subsequent 
agreement  not  in  writing.  4  N.  H.  196. 
And  when  the  writing  was  made  by  another, 
as  where  the  log-book  stated  a  desertion,  the 
party  affected  by  it  may  prove  that  the  entry 
was  false  or  made  by  mistake.  4  Mas.  C.  C. 
541.    See  Estoppel. 

RECALL.  In  International  Law.  To 
deprive  a  minister  of  his  functions ;  to  super- 
seae  him. 

RECALL  A  JUDOMBNT.  To  reverse 
a  judgment  on  a  matter  of  fact  The  jude- 
nient  is  then  said  to  be  recalled  or  revoked ; 
and  when  it  .is  reversed  fur  an  error  of  law 
it  is  said  simply  to  be  reversed,  quod  judicium 

RECAPTION.  The  act  of  a  person  who 
has  been  deprived  of  the  custody  of  another, 
to  which  he  is  legally  entitled,  by  which  he 
regains  the  peaceai)le  custody  of  such  person ; 
or  of  the  owner  of  personal  or  real  property 
who  has  been  deprived  of  his  possession,  by 
which  he  retakes  possession  peaceably. 

^.  In  each  of  these  cases  the  law  allows 
the  recaption  of  the  person  or  of  the  property, 
provided  he  can  do  so  without  occasioning  a 
oreach  of  the  peace  or  an  injury  to  a  third 
person  who  has  not  been  a  party  to  the  wrong. 
Coke,  3d  Inst  134;  2  Rolle,  55,  208 ;  2  Rolle, 
Abr.  565 ;  3  Blackstone,  Comm.  5 ;  3  Bouvier, 
Inst.  n.  2440  ei  seq. 

The  right  of  recaption  of  a  person  is  con- 
fined to  a  husband,  in  retaking  his  wife ;  a 
parent,  his  child,  of  whom  he  has  the  cus- 
tody; a  master,  his  apprentice;  and,  accord- 
ing to  Blackstone,  a  master,  his  servant, — but 
this  must  be  limited  to  a  servant  who  assents 
t)  the  recaption:  in  these  cases,  the  party 
injured  may  peaceably  enter  the  house  of  the 
wrong-doer,  without  a  demand  being  first 
made,  the  outer  door  being  open,  and  take 
and  carry  away  the  person  wrongfully  de- 
tained. He  may  also  enter  peaceably  into 
the  house  of  a  person  harboring,  who  was 
not  concerned  in  the  original  abduction.  8 
Bingh.  186. 

8.  The  same  principles  extend  to  the  right 
of  recaption  of  personal  property.  In  this 
sort  of  recaption  too  much  care  cannot  be 
observed  to  avoid  any  personal  injury  or 
or  each  of  the  peace. 

In  the  recaption  of  real  estate,  the  owner 
may,  in  the  absence  of  the  occupier,  break 
open  the  outer-door  of  a  house  and  take  pos- 
session; but  if  in  regaining  his  possession 
the  party  be  guilty  of  a  forcible  entry  and 
breach  of  the  peace,  he  may  be  indicted ;  but 
the  wrong  doer,  or  person  who  had  no  riebt 
to  the  possession,  cannot  sustain  any  action 
for  such  forcible  regaining  possession  merely. 
I  Chitty,  Pract  646. 

RECAPTURE.     The  recovery  from  the 


enemy,  by  a  friendly  force,  of  a  prize  by  him 
captured. 

It  seems  incumbent  on  fellow-citizens,  and 
it  is  of  course  equally  the  duty  of  allies,  to 
rescue  each  other  from  the  enemy  when  there 
is  a  reasonable  prospect  of  success.  3  C. 
Rob.  Adm.  224. 

The  recaptofs  are  not  entitled  to  the  pro- 
perty captured,  as  if  it  were  a  new  prize:  the 
owner  is  entitled  to  it  by  the  right  of  post- 
liminium.    Dalloz,  Diet.  Prises  Mariiimes, 

RECEIPT  (Lat.  recepti/nij  received; 
through  Fr.  receit),  A  written  acknowledgment 
of  payment  of  money  or  delivery  of  chattels. 

IS.  It  is  executed  by  the  person  to  whom 
the  delivery  or  payment  is  made,  and  may  be 
used  as  evidence  against  him,  on  the  general 
principle  which  allows  the  aidmission  or  dfr- 
claration  of  a  party  to  be  given  in  evidence 
against  himself.  As  an  instrument  of  evi- 
dence, the  receipt  of  one  person  is,  in  general, 
inoperative  against  another,  although  often 
useful  as  a  voucher  in  the  private  settlement 
of  accounts ;  and  the  statutes  of  some  states 
make  receipts  for  small  payments  made  by 
executors,  etc.  evidence  of  the  payment  on  a 
settlement  of  their  accounts.  And  receipts 
of  public  officers  are  sometimes  admissible 
per  se.  1  111.  45.  It  is  essential  to  a  receipt 
that  it  acknowledge  the  payment  or  de- 
livery referred  to.    Russ.  &  R.  Cr.  Cas.  227 ; 

7  Carr.  &  P.  549.  And  under  the  stamp 
laws  a  delivery  or  payment  must  be  stated. 
1  Esp.  426 ;  1  Campb.  499.  Also  the  receipt 
must,  from  the  nature  of  the  case,  be  in  writ- 
ing, and  must  be  delivered  to  the  debtor ;  for 
a  memorandum  of  payment  made  by  the  cre- 
ditor in  his  own  books  is  no  receipt.  3  Dowl. 
&  R.  332 ;  2  Barnew.  k  Aid.  501,  n. ;  11  Lond. 
Jur.  806;  1  East,  460;  1  Speers,  So.  C.  53. 

8.  Receipts,  effect  of.  The  mere  acknow- 
ledgmentof  payment  madeis  not  treated  in  law 
as  binding  or  conclusive  in  any  high  degree. 
So  far  as  a  simple  acknowledj^ment  of  pay- 
ment or  delivery  is  concerned,  it  is  presumpt- 
ive evidence  only,  1  Pet.  C.  C.  182 ;  1  Rich. 
So.C.32;  lHarr.Dol.5;  3?d.317;  4id.206;7 
Cow.  N.  Y.  334 ;  16  Wend.  N.  Y.  460 :  16  Me. 
475;  5  Ark.  61 ;  11  Mass.  27,  363 ;  3  McLean, 
C.  C.  265  ;  6  B.  Monr.  Ky,  199 ;  2  Johns.  Cas, 
N.  Y.  438 ;  1  Perr.  &  D.  437  ;  3  Barnew.  &  C. 
421 ;  8  Gill,  Md.  179 ;  3  Jones,  No.  C.  601, 
and  is,  in  general,  open  to  explanation,  2 
Johns.  N.  Y.  378;  9  id.  310;  6  Ala.  811; 

8  Ala.  N.  s.  59 ;  4  Vt  308 ;  21  id.  222 ;  3 
McLean,  C.  C.  387 ;  4  Barb.  N.  Y.  265 ;  5 
Du.  N.  Y.  294 ;  5  J.  J.  Marsh.  Ky.  79 ;  5  Mich. 
171;  being  an  exception  to  the  general  rule 
that  parol  evidence  cannot  be  admitted  to 
contradict  or  vary  a  written  instrument.  5 
Johns.  N.  Y.  68 ;  2  Mete.  Mass.  283.  Thus, 
a  party  may  always  show,  in  explanation  of 
a  receipt  limited  to  such  acknowledgment, 
the  actual  circumstances  under  which  it  was 
made,  8  Johns.  N.  Y.  389 :  e.g.  that  it  was 
obtained  bv  fraud,  Wright,  Ohio,  764;  4 
Harr.  &,  M'll.  Md.  219,  or  given  under  a  mi9> 
take,  6  Barb.  N.  Y.  58;  3  Dan.  Ky.  427,  oi 
that,  in  point  of  fact,  no  money  was  actuallj 
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paid  M  stated  in  it.  2  Strobh.  So.  C.  390 ;  3 
N.  Y.  168 ;  10  y  1 96.  Bat  see  1  J.  J.  Marsh. 
Ky.  583. 

4.  ReeeipU  "infvlV  When,  hoveyer, 
we  find  a  receipt  acknowledging  payment 
"  in  full"  of  a  specified  debt,  or  *'  in  full  of 
all  accounts"  or  of  "all  demands,"  the  in- 
strument is  of  a  much  higher  and  more  con- 
cluslye  character.  It  does  not,  indeed,  like  a 
release,  operate  upon  the  demand  itself,  ex- 
tinguishing it  by  anj  force  or  rirtue  in  the 
receipt,  but  it  is  eyidenoe  of  a  compromise 
and  mutual  settlement  of  the  rights  of  the 

{)arties.  The  law  infers  from  such  acknow- 
edgment  an  adjustment  of  the  amount  due, 
after  consideration  of  the  claims  of  each 
party,  and  a  payment  of  the  specified  sum  as 
a  final  satisfaction.  10  Vt.  491;  2  Dey. 
No.  C.  247 ;  Wright,  Ohio,  764 ;  21  N.  H.  85. 
This  compromise  thus  shown  by  the  receipt 
will  often  operate  to  extinguish  a  demand, 
although  the  creditor  may  be  able  to  show 
he  did  not  receive  all  that  he  justly  ought. 
See  AccoBD  and  Satisfaction.  If  the  rights 
of  a  party  are  doubtful,  are  honestly  contested, 
and  time  is  given  to  allow  him  to  satisfy  himself, 
a  receipt  in  full,  though  given  for  less  than 
his  just  rights,  will  not  be  set  aside.  Thus, 
in  general,  a  receipt  in  full  is  conclusive 
when  given  with  a  knowledge  of  the  circum- 
stances, and  when  the  party  giving  it  cannot 
complain  of  any  misapprehension  as  to  the 
compromise  he  was  making,  or  of  any  fraud. 
5  Vt.  520 ;  1  Esp.  173  ;  1  Campb.  392 ;  ^ 
Strobh.  So.  C.  203.  But  receipts  of  this  cha^ 
racter  are  not  wholly  exempt  from  explana- 
tion: fraud  or  misrepresentation  may  be 
proved,  and  so  may  such  mistake  as  enters 
mto  and  vitiates  the  compromise  of  the  de- 
mand admitted.  Brayt.  Vt.  75;  1  Campb. 
394;  Coxe,  N.  J.  48;  2  Brev.  No.  C.  223;  4 
Harr.  k  M'lL  Md.  219 ;  4  Barb.  N.  Y.  265 ; 

1  Edw.  Ch.  N.  Y.  101, 427 ;  2  Harr.  Del.  392 ; 

2  Carr.  &  P.  44.  The  evidence  in  explanation 
must  be  clear  and  full,  and  addressed  to  the 
point  that  there  was  not  in  fact  an  intended 
and  yalid  compromise  of  the  demand.  For 
if  the  compromise  was  not  binding  the  re- 
ceipt in  full  will  not  aid  it.  The  receipt  only 
operates  as  evidence  of  a  compromise  which 
extinguished  the  claim.  26  Me.  88 ;  4  Den. 
N.  Y.  166;  2  M'Cord,  So.  C.  320;  4  Wash. 
C.  C.  562. 

5.  Receipts  in  deeds.  The  effect  to  be 
giyen  to  a  receipt  for  the  consideration-money, 
fo  frequently  inserted  in  a  deed  of  real  property, 
k  as  been  the  subject  of  numerous  and  con- 
flicting adjudications.  The  general  principle 
settled  by  weight  of  authority  is  that  for  the 
purpose  of  sustaining  the  conveyance  as 
against  the  vendor  and  his  privies  the  receipt 
is  conclusive :  they  are  estopped  to  deny  that 
a  consideration  was  paid  sufficient  to  sustain 
the  conveyance.  1  Binn.  Penn.  502;  26  Mo. 
56  ;  4  Hill,  N.  Y.  643.  But  in  a  subsequent 
action  for  the  purchase-money  or  upon  any 
collateral  demand,  e.g.  in  an  action  to  re- 
coyer  a  debt  which  was  in  fact  paid  by  the 
«onyeyance,  or  in  an  action  for  aamages  for 
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breach  of  a  covenant  in  the  ieed,  and  the 
like,  the  grantor  may  show  that  the  consi- 
deration was  not  in  fact  paid, — that  an  addi- 
tional consideration  to  tnat  mentioned  was 
agreed  for,  etc.  16  Wend.  N.  Y.  460;  4 
Johns.  N.  Y.  23;  14  id,  210;  2  Hill.  N.  Y. 
554;  10Vt96;  12 id. 443;  3 N.H.  170;  4ta. 
229, 397 ;  1  M'Cord,  So.  C.  514 ;  7  Pick.  Mass. 
533;  1  Rand.  Ya.  219;  4  Dev.  No.  C.  355;  3 
Hawks,  No.  C.  82 ;  6  Me.  364 ;  5  Barnew.  & 
Aid.  606 ;  5  Ala.  224 ;  5  Lond.  Jur.  693 ;  2 
Harr.  Del.  354;  13  Miss.  238;  5  Conn.  113 ; 
1  Harr.  A;  G.  Md.  139 ;  2  Humphr.  Tenn.  584; 
1  QiU,  Md.  84 ;  1  J.  J.  Marsh.  Ky.  387 ;  3  Md. 
Ch.  Dec.  411;  3  Ind.  212;  15  111.  230;  1  Stockt 
Ch.  N.  J.  492.  But  there  are  many  contrary 
cases.  See  1  Me.  2;  5  tc?.  232;  7  Johns. 
N.  Y.  341 ;  3  M'Cord,  So.  C.  552 ;  1  Johns.  Ch. 
N.  Y.  390;  1  Harr.  &  J.  Md.  252;  1  Hawks, 
No.  C.  64 ;  4  Hen.  k  M.  Va.  113 ;  2  Ohio, 
182;  1  Barnew.  &  C.  704. 

6.  And  when  the  deed  is  attacked  for 
fraud,  or  is  impeached  by  creditors  as  volun- 
tary and  therefore  void,  or  when  the  object 
is  to  show  the  conveyance  illegal,  the  receipt 
may  be  explained  or  contradicted.  3  Zabr. 
N.  J.  465 ;  3  Md.  Ch.  Dec.  461 ;  21  Penn.  St. 
480 ;  20  Pick.  Mass.  247  ;  12  N.  H.  248.  See 
Assumpsit  Deed. 

With  this  exception  of  Receipts  inserted  in 
a  sealed  instrument  havine  some  other  pur- 
pose, to  which  the  receipt  is  collateral,  a  re- 
ceipt under  seal  works  an  absolute  estoppel, 
on  the  same  principles  and  to  the  same  gene- 
ral extent  as  other  specialties.  Ware,Dist. 
Ct.  496 ;  4  Hawks,  Tenn.  22.  Thus,  where 
an  assignment  of  seamen's  wages  bore  a  sealed 
receipt,  for  the  consideration-money,  even 
though  the  attesting  witness  testified  that  no 
money  was  paid  at  the  execution  of  the 
papers,  and  defendant  offered  no  evidence  of 
any  payment  ever  having  been  made,  and 
refused  to  produce  his  account  with  the  plain- 
tiff (the  assignor),  on  the  trial,  it  was  held 
that  the  receipt  was  conclusive.  2  Taunt. 
141.    See  Seal  ;  Specialty. 

T«  Receipt  embodying  contract,  A  receipt 
may  embody  a  contract ;  and  in  this  case  it 
is  not  open  to  the  explanation  or  contradiction 
permitted  in  the  case  of  a  simple  receipt.  4 
Gray,  Mass.  186.  The  fact  that  it  emoodies 
an  agreement  brings  it  within  the  rule  that 
all  matters  resting  in  parol  are  merged  in  the 
writing.  See  Evidence.  Thus,  a  receipt 
which  contains  a  clause  amounting  to  an 
agreement  as  to  the  application  to  be  made 
of  the  money  paid — as  when  it  is  advanced 
on  account  or  future  transactions — is  not 
open  to  parol  evidence  inoonaietent  with  it 
5  Ind.  169 ;  14  Wend.  N.  Y.  116;  12  Pick. 
Mass.  40,  562 ;  15  id,  437.  A  bill  of  parcels 
with  prices  affixed,  rendered  by  a  seller  of 
goods  to  a  purchaser,  with  a  receipt  of  pay 
ment  executed  at  the  foot,  was  held  in  one 
case  to  amount  to  a  contract  of  sale  of  the 
goods,  and  therefore  not  open  to  parol  ex- 

Elanation ;  while  in  another  case  a  similar 
ill  was  held  merely  a  receipt,  the  bill  at  the 
head  being  deemed  only  a  memorandum  to 
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flhow  to  what  the  receipt  applied.  3  Cranch, 
311 ;  1  Bibb,  Ky.  271.  A  bill  of  lading, 
which  usually  contains  words  of  receipt 
stating  the  character,  quantity,  and  condition 
of  the  goods  as  delivered  to  the  carrier,  is  the 
subject  of  a  somewhat  peculiar  rule.  It  is 
held  that  so  far  as  the  receipt  is  concerned 
it  may  be  explained  by  parol.  6  Mass.  422 ; 
7  id.  S97 ;  3  N.  Y.  321 :  10  id.  529 ;  25  Barb. 
N.  Y.  16;  5  Du.  N.  Y.  538;  1  Abb.  Adm. 
209.  397.    But  see  1  Bail.  So.  C.  174. 

8.  But  as  respects  the  agreement  to  carry 
and  deliver,  the  bill  is  a  contract,  to  be  con- 
strued, like  all  other  contracts,  according  to 
the  legal  import  of  its  tei'ms,  and  cannot  be 
varied  by  parol.  25  Barb.  N.  Y.  16 ;  3  Sandf. 
N.  Y.  7.  In  this  connection  may  also  be 
mentioned  the  receipt  customarily  ^iven  in 
the  New  England  statcB,  more  particularly 
for  goods  on  which  an  attachment  has  been 
levied.  The  officer  taking  the  goods  often, 
instead  of  retaining  them  m  his  own  manual 
control,  delivers  them  to  some  third  person,^ 
termed  the  "  receipt^jr,"  who  gives  his  receipt 
for  them,  undertaking  to  redeliver  upon  de- 
mand. This  receipt  lias  in  some  respects  a 
peculiar  force.  The  receiptor  having  ac- 
knowledged that  the  goods  have  been  attached 
cannot  afterwards  object  that  no  attachment 
was  actually  made,  or  that  it  was  insufficient 
or  illegal.  11  Mass.  219,  317 ;  24  Pick.  Mass. 
196.  Nor  can  he  deny  that  the  property  was 
that  of  the  debtor,  except  in  mitigation  of 
damages  or  after  re-delivery.  12  Pick.  Mass. 
562 ;  13  id.  139 ;  15  id.  40.  And,  in  the  ab- 
sence of  fraud,  the  value  of  the  chattels 
stated  in  the  receipt  is  conclusive  upon  the 
ireceiptor.     12  Pick.  Mass.  362. 

9.  Where  the  payment  is  made  in  some 
particular  currency  or  medium,  as  doubtful 
bank-bills,  a  promissory  note  of  another  per- 
son, etc.,  clauses  are  often  inserted  in  the 
receipts  specifying  the  condition  in  which 
such  mode  of  pavment  is  accepted.  The  rule 
of  law  in  most  of  our  states  is  that  negotiable 

Eaper  given  in  payment  is  presumed  to  have 
een  accepted  on  the  condition  that  it  shall 
not  work  a  discharge  of  the  demand  unless 
the  paper  shall  ultimately  produce  satisfac- 
tion ;  and  if  an  intent  to  accept  it  absolutely 
does  not  affirmatively  appear,  the  creditor  is 
entitled,  in  case  the  paper  turned  out  to  him 
is  dishonored,  to  return  it  and  claim  to  be 
paid  anew.  See  Payment.  If  the  receipt  is 
silent  on  that  subject,  it  is  open  to  explanation, 
and  the  creditor  may  rebut  it  by  proof  that 
the  payment  admitted  was  in  fact  made  by  a 
note,  bill,  check,  bank-notes  afterwards  ascer- 
tained to  be  counterfeit,  or  notes  of  a  bank  in 
fact  insolvent  though  not  known  to  be  so  to 
the  parties,  etc.  1  Wash.  C.  C.  338 ;  1  Watte 
&  S.  Penn.  521 ;  2  Johns.  Cas.  N.  Y.  438 ;  2 
Johns.  N.  Y.  455 ;  13  Wend.  N.  Y.  101 ;  3 
McLean,  C.  C.  265 ;  5  J.  J.  Marsh.  Ky.  78. 
Bat  see  3  Caines,  Cas.  N.  Y.  14 ;  1  Munf. 
Va.  460 ;  1  Mete.  Mass.  156.  But  if  the 
agreement  of  the  parties  is  specified  in  the  j 
receipt,  the  clause  which  contains  it  will  bind 
the  parties,  as  being  in  the  nature  of  a  con- 


tract. 4  Vt.  555;  1  Rich.  So.  C.  Ill ;  16 
Johns.  N.  Y.  277 ;  23  Wend.  N.  Y.  345 ;  S 
Gill  &  J.  Md.  493 ;  3  B.  Monr.  Ky.  353.  A 
receipt  for  a  note  taken  in  payment  of  an  ao- 
oount  will  not,  in  general,  constitute  a  defence 
to  an  action  on  the  account,  unless  it  appears 
by  proof  that  the  creditor  agreed  to  receive 
the  note  as  payment  and  take  the  risk  of  itn 
being  paid.    10  Md.  27. 

10«  ReceipUy  use»  of,  A  receipt  is  often 
useful  as  evidence  of  facts  collateral  to  those 
stated  in  it.  It  proves  the  payment ;  and 
wjiatever  mference  may  be  legally  drawn 
from  the  fact  of  the  payment  described  will 
be  supported  by  the  receipt.  Thus,  receipts  for 
rent  for  a  given  term  have  been  held  prim6 
facie  evidence  of  the  payment  of  all  rent 
previously  accrued.  15  «fohns.  N.  Y.  479 ; 
1  Pick.  Mass.  332 ;  2  £.  D.  Smith,  N.  Y.  58. 
Aad  they  have  been  admitted  on  trial  of  a 
writ  of  right,  as  showing  acts  of  ownership 
on  the  part  of  him  who  gave  them.  7  C.  B. 
21.  A  receipt  given  by  A  to  B  for  the  price 
of  a  horse,  afterwards  levied  on  as  property 
of  A  but  claimed  by  B,  was  once  admitted 
as  evidence  of  ownership  against  the  attach- 
ing creditor.  2.  Ilarr.  N.  J.  78.  A  receipt 
'*  in  full  of  all  accounts,"  the  amount  being 
lees  than  that  called  for  by  the  accounts 
of  the  party  giving  it,  was  held  in  his  favor 
evidence  of  a  mutual  settlement  of  accounts 
on  both  sides,  and  of  payment  of  the  balance 
ascertained  to  be  due  after  setting  off  one 
account  against  the  other.  9  Wend.  N.  Y. 
332.  A  receipt  given  by  an  attorney  for 
securities  he  was  to  collect  and  account  for 
has  been  held  presumptive  evidence  of  the 

fenuineness  ana  justness  of  the  securities. 
4  Ala.  500.  And  when  a  general  receipt  is 
given  by  an  attorney  for  an  evidence  of  debt 
then  due,  it  will  be  presumed  he  received  it 
in  his  capacity  as  attorney  for  collection;  and 
it  is  incumbent  on  him  to  show  he  received  it 
for  some  other  purpose,  if  he  would  avoid  ^n 
action  for  negloct  in  not  collecting.  3  Johns. 
N.  Y.  185. 

11.  ReceipiSy  larceny  and  forgery  tf.  A 
receipt  may  be  the  subject  of  larceny,  2  Abb. 
Pract.  N.  X.  211 ;  or  of  forgery.  Ruse.  &  R. 
227  ;  7  Carr.  &  P.  459.  And  it'is  a  uufficient 
**  uttering"  of  a  forged  receipt  tu  place  it  in 
the  hands  of  a  person  for  inspection  with  in- 
tent fraudulently  to  induce  him  to  make  an 
advance  on  the  faith  of  the  payment  men- 
tioned in  the  spurious  receipt  has  been  made. 
14  Eng.  L.  &  Eq.  556.    See  Forqert. 

RECBIPTOR.    In  Massaehtuietta.    A 

name  given  to  the  person  who,  on  a  trustee 
process  being  issued  and  goods  attached,  be- 
comes surety  to  the  sheriff  to  have  them  forth- 
coming on  demand,  or  in  time  to  respond  the 
judgment,  when  the  execution  shall  be  is- 
sued. Upon  which  the  goods  are  bailed  to 
him.    Story,  Bailm.  {  124.    Attachment. 

RECEIVER.      In  Practioe.     One  who 

receives  money  to  the  use  of  another  to  ren- 
der an  account.  Story,  Eq.  Jur.  2  446.  They 
wero  at  common  law  liable  to  the  ac  tion  of 
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■ocount-render  for  failure  in  the  latter  portion 
of  their  daties. 

In  Equitt. 

A  person  appointed  by  a  oonrt  poseessine 
ebancery  jurisdiction,  to  receive  the  rents  and 
profits  of  land,  or  the  profits  or  produce  of 
other  pro])erty  in  dispute. 

!i.  lie  is  a  ministerial  officer  of  the  court 
itself,  1  Ball  &  B.  Ch.  Ir.  74 ;  2  u/.  55 ;  2  Sim.  & 
S.  Ch.  98 ;  1  Cox.  Ch.  422 ;  9  Ves.  Ch.  335 ;  11 
Ga.  413,  with  no  powers  but  those  conferred 
by  his  order  of  appointment  and  the  prac- 
tice of  the  court,  6  Barb.  N.  Y.  589;  2  Paige, 
Ch.  N.  Y.  452,  and  which  do  not  extend  be- 
yond the  jurisdiction  of  the  court  which  ap- 
points him,  17  How.  322 ;  appointed  on  be- 
nalf  of  all  parties  who  may  establish  rights 
in  the  cause,  I  Hog.  Ir.  234;  3  Atk.  Ch. 
564;  2  Md.  Ch.  Dec.  278;  4  Madd.  Ch.  80; 
10  Paige,  Ch.  N.  Y.  43 ;  4  Sandf.  Ch.  N.  Y. 
417 ;  and  after  his  appointment  neither  the 
owner  nor  any  other  party  can  exercise  any 
acts  of  ownership  over  the  property.  2  Sim. 
A  8.  Ch.  96. 

A  receiver  is  appointed  only  in  those  cases 
where  in  the  exercise  of  a  sound  discretion 
it  appears  necessary  that  some  indifierent 

rrson  should  have  charge  of  the  property, 
Johns.  Ch.  N.  Y.  57  ;  25  Ala.  n.  s.  81 ;  1 
Hopk.  Ch.  N.  Y.  435 ;  3  Abb.  Pract.  N.  Y. 
235 ;  only  during  the  pendency  of  a  suit,  1 
Atk.  Ch.  578 ;  2  Du.  N.  Y.  632 ;  except  in 
extreme  cases,  2  Atk.  Ch.  315;  Shelford, 
Lun.  147 ;  2  Dick.  Ch.  580,  and  ex  parte,  14 
Boav.  Rolls,  423;  8  Paige,  Ch.  KT  Y.  373, 
or  before  answer,  13  Ves.  Ch.  266 ;  16  id,  59 ; 

4  Price,  Exch.  346 ;  4  Paige,  Ch.  N.  Y.  574 ; 
2  Swanst.  Ch.  146,  in  special  cases  only; 
and,  generally,  not  till  all  the  narties  are  be- 
fore the  court.  2  Russ.  Ch.  145 ;  1  Hog.  Ir. 
93 ;  14  Bost.  Law  Jour.  79. 

8«  One  will  not  be  appointed,  except  under 
special  circumstances  making  a  strong  case, 
where  a  party  is  already  in  poseession  of  the 

froperty  under  a  legal  title,  19  Ves.  Ch.  59 ; 
AmbL  Ch.  311;  2  Younge  &  C.  Ch.  351, 
as  a  trustee,  2  Brown,  Ch.  158 ;  1  Ves.  &  B. 
Ch.  Ir.  183;  I  Mylne  &  C.  Ch.  163;  16  Ga. 
106;  2  Jac.  A  W.  Ch.  294;  an  executor,  13 
Ves.  Ch.  266 ;  tenant  in  common,  2  Dick.  Ch. 
800;  4  Brown,  Ch.  414;  2  Sim.  &  S.  Cb.  142; 
a  mortgagee,  4  Abb.  Pract  N.  Y.  235:  13  Ves. 
Ch.  377 ;  16  id.  469;  1  Jac.  &  W.  Ch.  176, 
627 ;  2  id.  553 ;  1  Hog.  Ir.  179 ;  or  of  mort- 
nij£or  when  the  debt  is  not  wholly  due,  5 
Paige,  Ch.  N.  Y.  38 ;  a  director  of  a  corpo- 
ration in  a  suit  by  a  stockholder,  2  Halst.  Ch. 
N.  J.  374 ;  fokere  the  propertu  is  or  should  be 
already  in  the  po'seessian  of  some  court,  as 
during  the  contestation  of  a  will  in  the 
proper  court,  2  Atk.  Ch.  378 ;  6  Ves.  Ch.  172 ; 
2  Vee.  &  B.  Ch.  Ir.  85, 95 ;  7  Sim.  Ch.  612 ;  1 
Mylne  &  C.  97 ;  2  id.  454 ;  but  see  3  Md.  Ch. 
Bee.  278 ;  when  admiralty  is  the  proper  forum, 

5  Barb.  N.  Y.  209,  or  where  there  is  already 
a  receiver,  1  Hog.  Ir.  199 ;  10  Paige,  Ch.  N. 
Y.43;  :ired.Eq.No.C.210;  Hid. 607;  nor, 
on  somewhat  similar  grounds,  where  salaries 


of  public  officers  are  in  question,  1  Swanst.  Ch. 
1 :  2  Sim.  Ch.  560 ;  4  id.  566 ;  10  Beav.  Rolls, 
602;  2  Paige,  Ch.  N.  Y.  333,  or  where  a  pub- 
lic office  is  in  litigation,  9  Paige,  Ch.  N.  Y. 
507 ;  where  the  equUable  tUle  of  the  party  as/c 
ing  a  receiver  is  incomplete  as  made  out,  as 
where  he  has  delayed  askinc  for  one,  1  Hok. 
Ir.  118 ;  1  Donn.  Min.  Cas.  71 ;  or  where  the 
necessity  is  is  not  very  apparent,  as  on  account 
merely  of  the  poverty  of  an  executor,  12  Ves, 
Ch.  4;  I  Madd.  Ch.  142;  18  Beav.  RoUs, 
161;  see  4  Price,  Exch.  346;  pending  re- 
moval of  a  trustee,  16  Ga.  406;  where  a 
trustee  mixes  trust-money  with  his  own.  1 
Hopk.  Ch.  N.  Y.  429. 

4*  Generally,  any  stranger  to  the  suit  may 
be  appointed  receiver. 

The  court  will  not  appoint  attorneys  and 
solicitors,  6  Ves.  Ch.  137 ;  1  Turn.  &  R.  Ch. 
460;  see  1  Hog.  Ir.  322;  masters  in  chancery, 
6  Ves.  Ch.  427 ;  an  officer  of  the  corporation, 
1  Paige,  Ch.  N.  Y.  517 ;  see  8  Paige,  Ch.  N. 
Y.  385 ;  a  mortgagee,  2  Term,  238 ;  9  Ves. 
Ch.  271;  10  id.  405;  see  1  Vern.  Ch.  316  ;  2 
Atk.  Ch.  120 ;  2  Schoales  &  L.  Ir.  Ch.  301 ; 
a  trustee,  3  Ves.  Ch.  516;  %  id.  72;  11  id. 
363 ;  see  3  Mer.  Ch.  695 ;  a  party  in  the 
cKuse.  2  Swanst  Ch.  118 ;  2  Jac.  &  W.  Ch. 
255.     See  6  Harr.  Ch.  620. 

He  is  responsible  for  good  faith  and  reason- 
able diligence.  When  the  property  is  lost  oi 
injured  by  any  negligence  or  disnonest  ex- 
ecution of  the  trust,  he  is  liable  in  damages ; 
but  he  is  not  as  of  course  responsible  be- 
cause there  has  been  an  embezzlement  or 
theft.  He  is  bound  to  such  ordinary  dili- 
gence as  belongs  to  a  prudent  and  honest  dis- 
charge of  his  duties,  and  such  as  is  required 
of  aU  persons  who  receive  compensation  for 
their  services.  Story,  Bailm.  H  620,  621. 
See,  generally,  Edwards,  Receivers,  and  Bou- 
vier,  Inst.  Index. 

RECXSIVBR  OF  STOLEN  GOODS. 
In  Criminal  Law.  By  statutory  provision, 
the  receiver  of  stolen  goods,  knowing  them 
to  have  been  stolen,  may  be  puunished  as 
the  principal,  in  perhaps  all  the  United 
States. 

ftm  To  make  this  offence  complete,  the 
goods  received  must  have  been  stolen,  they 
must  have  been  received  by  the  defendant, 
and  the  receiver  must  know  that  they  had 
been  stolen. 

The  goods  received  must  Have  been  stolen. 
A  boy  stole  a  chattel  from  his  master,  and 
after  it  had  been  taken  from  him  in  his  mas- 
ter's  presence  it  was,  with  the  master's  con- 
sent, restored  to  him  again,  in  order  that  he 
mi^ht  sell  it  to  the  defendant,  to  whom  he 
had  been  in  the  habit  of  selling  similar 
stolen  articles.  He  accordingly  sold  it  to  the 
defendant,  who,  being  indicted  for  feloniously 
receiving  it  of  an  evil-disposed  person,  know- 
ing it  to  be  stolen,  was  convicted,  and,  not- 
withstanding objection  made,  sentenced. 
Carr.  db  M.  217.  But  this  case  has  since  been 
held  not  to  be  law,  and  a  defendant  not  to  be 
liable  to  conviction  under  such  circumstances, 
inasmuch  as  at  the  time  of  the  receipt  the 


RECEIVER  OF  STOLEN  GOODS       420      RECENT  POSSESSION  OF,  ETC. 


fftmds  are  not  stolen  goods,    DQarsl.  Cr.  Cas. 
4G3. 

3*  The  fi;ood8  stolen  must  have  been  re- 
ceived by  the  defendant.  Prima  facie,  if 
stolen  ^uods  are  found  in  a  man's  house,  he, 
not  being  the  thief,  is  a  receiver.  Per  Cole- 
ridge, J.,  I  Den.  Cr.  Cas.  601.  And  though 
there  is  proof  of  a  criminal  intent  to  receive, 
and  a  knowledge  that  the  goods  were  stolen, 
if  the  exclusive  possession  still  remains  in  the 
thief,  a  conviction  for  receiving  cannot  be 
sustained.  2  Den.  Cr.  Cas.  37.  So  a  prin- 
cipal in  the  first  degree,  particeps  criminis, 
tannot  at  the  same  time  be  treated  as  a  re- 
3eiver.  2  Den.  Cr.  Cas.  459.  Where  a  prisoner 
is  charged  in  two  counts  with  stealing  and 
receiving,  the  jury  may  return  a  verdict  of 
euilty  on  the  fatter  count,  if  warranted  by 
the  evidence,  although  the  evidence  is  also 
consistent  with  the  prisoner  having  beeti  a 

Srincipal  in  the  second  degree  in  the  stealing, 
lell,  Cr.  Cas.  20.  But  a  person  having  a 
joini  possession  with  the  thief  may  be  con- 
victed as  a  receiver.  Dearsl.  Cr.  Cas.  494. 
The  actual  manual  possession  or  touch  of  the 
goods  by  the  defendant,  however,  is  not  neces- 
sary to  the  completion  of  the  offence  of  re- 
ceiving: it  is  sufficient  if  they  are  in  the 
actual  possession  of  a  person  over  whom  the 
defendant  has  a  control,  so  that  they  would 
be  forthcoming  if  he  ordered  it.  Dearsl.  Cr. 
Cas.  494.  Husband  and  wife  were  indicted 
jointly  for  receiving.  The  jury  found  both 
euilty,  and  found,  also,  that  the  wife  received 
uie  goods  without  the  control  or  knowledge 
of  the  husband,  and  apart  from  him,  and 
that  "he  afterwards  adopted  his  wife's  re- 
ceipt." It  was  held  that  this  finding  did  not 
warrant  the  conviction  of  the  husband. 
Dearsl.  A.  B.  Cr.  Cas.  329. 

4«  It  is  almost  always  difficult  to  prove 
guilty  knowledge ;  and  that  must,  in  general, 
be  collected  from  circumstances.  If  such  cii^ 
cumstances  are  proved  which  to  a  person  of 
common  understanding  and  prudence,  and 
situated  as  the  prisoner  was,  must  have  satis- 
fied him  that  tney  were  stolen,  this  is  suf- 
ficient For  example,  the  receipt  of  watches, 
jewelry,  large  quantities  of  money,  bundles 
of  clotnes  of  various  kinds,  or  personal  pro- 
perty of  any  sort,  to  a  considerable  value, 
from  boys  or  persons  destitute  of  property 
and  without  any  lawful  means  of  acquiring 
them,  and  specially  if  bought  at  untimely 
hours,  the  mind  can  arrive  at  no  other  con- 
clusion than  that  they  were  stolen.  This  is 
further  confirmed  if  they  have  been  boueht 
at  a  n  under-ralue,  concealed,  the  marks  de- 
faced, and  falsehood  resorted  to  in  accounting 
for  the  possession  (if  them.  Alison,  Crim. 
Law,  330 ;  2  Russell.  Crimes,  253 ;  2  Chitty, 
Crim.  Law,  951 ;  1  Fost  &  F.  Cr.  Cas.  51 ;  2 
Den.  Cr.  Cas.  264. 

5*  At  common  law,  receiving  stolen  goods, 
knowing  them  to  have  been  stulen,  is  a  mis- 
demeanor. 2  Russell,  Crimes,  253.  But  in 
Massachusetts  it  has  been  held  to  partake  so 
far  of  the  nature  of  felony  that  if  a  constable 
or  other  peace-officer  has  reasonable  grounds 


to  suspect  one  of  the  crime  of  receiving  or 
aiding  in  the  concealment  of  stolen  ^oods, 
knowing  them  to  be  stolen,  he  may  without 
warrant  arrest  the  sup(K)8ed  offender,  and 
detain  him  for  a  reasonable  time,  for  the  pur- 
pose of  securing  him  to  answer  a  complaint 
for  such  offence.    5  Cu**h.  Mass.  281. 

RECENT  POSSESSION  OF 
STOLEN  PROPERTY.  In  Criminal 
Law.  Possession  of  the  fruits  of  crime 
recently  after  its  commission  is  primd  facie 
evidence  of  guilty  possession;  and  if  unex- 
plained, either  by  direct  evidence,  or  by  the 
attending  circumstances,  or  by  the  character 
and  habits  of  life  of  the  possessor,  or  other- 
wise, it  is  usually  regardea  by  the  jurv  as  con- 
clusive. 1  Taylor,  £v.  {  122.  See  1  Green- 
leaf,  Ev.  2  34. 

flm  It  is  manifest  that  the  force  of  this  rule 
of  presumption  depends  upon  the  recency  of 
the  possesHion  as  related  to  the  crime,  and 
upon  tlie  exclusiceness  of  such  possession. 

If  the  interval  of  time  between  the  loss  and 
the  finding  be  considerable,  the  presumption, 
as  it  affects  the  party  in  possession  of  the 
stolen  property,  is  much  weakened,  and  the 
more  especially  so  if  the  goods  are  of  such 
a  nature  as,  in  the  ordinary  course  of  things, 
frequently  to  change  hands.  From  the 
nature  of  the  case,  it  is  not  possible  to  fix  any 
precise  period  within  which  the  effect  of  thia 
rule  of  presumption  can  be  limited:  it  must 
depend  not  only  upon  the  mere  lapse  of  time, 
but  upon  the  nature  of  the  property  and  the 
concomitant  circumstances  of  each  particular 
case.  Thus,  where  two  ends  of  woollen  cloth 
in  an  unfinished  state,  consisting  of  aboat 
twenty  yards  each,  were  found  in  the  posnes- 
sion  of  the  prisoner  two  months  after  they 
had  been  stolen,  Mr.  Justice  Patteson  held 
that  the  prisoner  should  explain  how  he  came 
by  the  property.  7  Carr.  &  P.  551.  But  where 
the  only  evidence  against  a  prisoner  was 
that  certain  tools  had  been  traced  to  his  pos- 
session three  months  after  their  loss,  Mr. 
Justice  Parke  directed  an  acquittal.  3  Carr. 
&  P.  600.  And  Mr.  Justice  Maule  pursued 
a  similar  course  on  an  indictment  for  horse- 
stealing, where  it  appeared  that  the  horse 
was  not  discovered  in  the  custody  of  the 
accused  until  after  six  months  from  the  date 
of  the  robbery.  3  Carr.  &  K.  318.  So  where 
^oods  lost  sixteen  months  before  were  found 
m  the  prisoner's  house,  and  no  other  evidence 
was  adduced  against  him,  he  was  not  called 
upon  for  his  defence.    2  Carr.  &  P.  459. 

8*  It  is^  obviously  essential  to  the  just  ap- 
plication of  this  rule  of  presumption  that 
the  house  or  other  place  in  which  the  stolen 
property  is  found  be  in  the  exclusive  possea- 
sion  of  the  prisoner.  Where  they  are  found 
in  the  apartments  of  a  lodger,  for  instance, 
the  presumption  ma^  be  stronger  or  weaker 
according  as  the  evidence  does  or  does  not 
show  an  exclusive  possession.  Indeed,  the 
finding  of  stolen  property  in  the  house  of 
the  accused,  provided  there  were  other  in- 
mates capable  of  committing  the  larceny, 
will  of  itself  be  insufficient  to  prove  his  poft- 
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session,  however  recently  the  theft  may  have 
been  effected,  though,  if  coupled  with  proof 
of  other  suspicious  circumstances,  it  may 
fully  warrant  the  prisoner's  conviction  even 
though  the  property  is  not  found  in  his  house 
until  after  his  apprehension.  1  Taylor,  £v. 
i  122 ;  3  Dowl.  k  R.  572 ;  2  Stark.  139. 

4.  The  force  of  this  presumption  is  greatly 
increased  if  the  fruits  of  a  plurality  or  of  a 
series  of  thefts  be  fbund  in  the  prisoner's  pos- 
session, or  if  the  property  stolen  consist  of  a 
multiplicity  of  miscellaneous  articles,  or  be 
of  an  uncommon  kind,  or,  from  its  value  or 
other  circumstances,  be  inconsistent  with  or 
nnsuited  to  the  station  of  the  party. 

The  possession  of  stolen  goods  recently 
after  their  loss  may  be  indicative  not  of  the 
offence  of  larceny  simply,  but  of  any  more 
aj^gravated  crime  which  has  been  connected 
with  theft.  Upon  an  indictment  for  arson, 
proof  that  property  which  was  in  the  house 
at  the  time  it  was  burnt  was  soon  aAerwards 
found  in  the  possession  of  the  prisoner  was 
held  to  raise  a  probable  presumption  that  he 
was  present  and  concerned  in  the  offence. 
2  East,  PI.  Cr.  1035.  A  like  inference  has 
been  raised  in  the  case  of  murder  accom- 
panied by  robbery.  Wills,  Circ.  Ev.  72,  241 ; 
m  the  cases  of  burglary  and  shopbreaking, 
4  Barnew.  db  Aid.  122,  per  Best,  J. ;  9  Carr. 
k  P.  364;  1  Mass.  106;  and  in  the  case  of 
the  possession  of  a  quantity  of  counterfeit 
money.  Russ.  &  R.  Cr.  Cas.  308 ;  Dearsl. 
Cr.  Cas.  552. 

5«  Upon  the  principle  of  this  presumption, 
a  sudden  and  otherwise  inexplicable  tran- 
sition from  a  state  of  indigence,  and  a  con- 
sequent change  of  habits,  is  sometimes  a  cir- 
cumstance extremely  unfavorable  to  the  sup- 
position of  innocence.  11  Mete.  Mass.  534. 
Bee  1  Gray,  Mass.  101,  102. 

But  this  rule  of  presumption  must  be  ap- 
plied with  caution  and  discrimination ;  for  the 
Dare  possession  of  stolen  property,  though 
recent,  uncorroborated  by  other  evidence,  is 
sometimes  fallacious  and  dangerous  as  a  cri- 
terion of  guilt.  Sir  Matthew  Hale  lays  it 
down  that  **  if  a  horse  be  stolen  from  A, 
and  the  same  day  B  be  found  upon  him,  it 
is  a  strong  presumption  that  6  stole  him: 
yet,"  adds  tnat  excellent  lawyer,  *' I  do  re- 
member before  a  learned  and  very  wary  judge, 
in  such  an  in5<tance,  B'was  condemned  and 
executed  at  Oxford  assizes,  and  yet,  within 
two  assizes  after,  C,  being  apprehended  for 
another  robbery,  and  convicted,  upon  his 
judgment  and  execution  confessed  he  was 
the  man  that  stole  the  horse,  and,  being  closelj 
pursued,  desired  B,  a  stranger,  to  walk  his 
horse  for  him  while  he  turned  aside  upon  a 
necessary  occasion,  and  escaped  ;  and  B  was 
apprehended  with  the  horse,  and  died  in- 
nocently."   2  Hale.  PI.  Cr.  289. 

6«  The  rule  under  discussion  is  occasionally 
attended  with  uncertainty  in  its  application, 
from  the  difficulty  attendant  upon  the  p  )sltive 
identification  of  articles  of  property  alleged 
to  have  been  stolen ;  and  it  clearly  ought 
never  t)  be  applied  where  there  is  reason- 


able ground  to  conclude  that  the  witnesses 
may  be  mistaken,  or  where,  from  any  other 
cause,  identity  is  not  satisfactorily  established. 
But  the  rule  is  nevertheless  fairly  and  pro- 
perly applied  in  peculiar  circumstances, 
where,  tnough  positive  identification  is  im- 
possible, the  possession  of  the  propertv  can- 
not without  violence  to  every  reasonable  hy- 
pothesis but  be  considered  of  a  guilty  ofajk 
racter:  as  in  the  case  of  persons  employed  in 
carrying  sugar  and  other  articles  from  ships 
and  wharves.  Cases  have  fre<juently  oc- 
curred of  convictions  of  larceny,  in  such  ciiv 
cumstances,  upon  evidence  that  the  parties 
were  detected  with  property  of  the  wame  kind 
upon  them  recently  arter  comine  from  such 
places,  although  the  identity  of  tne  property 
as  belonging  to  any  particular  person  could 
not  otherwise  be  proved. 

T*  It  is  seldom,  however,  that  juries  are 
required  to  determine  upon  the  effect  of  evi- 
dence of  the  mere  recent  possession  of  stolen 
property :  from  the  very  nature  of  the  case, 
the  fact  is  generally  accompanied  by  other 
corroborative  or  explanatory  circumstances 
of  presumption.  If  the  party  have  secreted 
the  property ;  if  he  deny  it  is  in  his  posses- 
sion, and  such  denial  is  discovered  to  be  false ; 
if  he  cannot  show  how  he  became  possessed  of 
it ;  if  he  give  false,  incredible,  or  inconsistent 
accounts  of  the  manner  in  which  he  acquired 
it,  as  that  he  had  found  it,  or  that  it  had  been 
given  or  sold  to  him  by  a  stranger  or  left  at 
his  house ;  if  he  has  disposed  of  or  attempted 
to  dispose  of  it  at  an  unreasonably  low  pr:ce ; 
if  he  has  absconded  or  endeavored  to  escape 
from  justice;  if  other  stolen  property,  or 
picklock  keys,  or  other  instruments  of  crime, 
be  found  in  his  possession ;  if  he  were 
seen  near  the  spot  at  or  about  the  time  when 
the  act  was  committed,  or  if  any  article  be- 
longing to  him  be  found  at  the  place  or  in 
the  locality  where  the  theft  was  committed, 
at  or  about  the  time  of  the  commission  of 
the  offence ;  if  the  impression  of  his  shoes 
or  other  articles  of  apparel  correspond  with 
marks  left  by  the  thieves ;  if  he  has  attempt- 
ed to  obliterate  from  the  articles  in  question 
marks  of  identity,  or  to  tamper  with  the 
parties  or  the  officers  of  justice;  these  and 
all  like  circumstances  are  justly  considered 
as  throwing  light  upon  and  explaining  the 
fact  of  possession,  and  render  it  morally  cer- 
tain that  such  possession  can  be  referrible 
only  to  a  criminal  origin,  and  cannot  other- 
wise be  rationally  accounted  for.  1  Bennett 
&  II.  Lead.  Crira.  Cas.  371,  372,  whore  thitf 
subject  is  fully  considered. 

RECEPTUS  (Lat.).  InCiTrllLaw.  The 
name  sometimes  given  to  an  arbitrator,  be 
cause  he  bad  been  received  or  chcisen  to  settle 
the  differences  between  the  parties.  Dig.  4 
8 ;  Code,  2.  5G. 

RBCESaiON.  A  re-grant;  the  act  of 
returning  the  title  of  a  country  to  a  govern- 
ment which  formerly  held  it,  by  one  which 
has  it  at  the  time:  as,  the  recession  of  liouisi- 
aua,  which  took  place  by  the  treaty  between 
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France  and  Spain,  of  October  1,  1800.     See 
2  White,  Coll.  516. 

RECIDIVB.  In  French  Law.  The 
state  of  an  individual  who  commits  a  crime 
or  misdemeanor,  after  haying  once  been 
condemned  for  a  crime  or  misdemeanor;  a 
relapse. 

Many  ttatntes  proride  that  for  a  second  offenoe 
panishment  shall  be  inereased :  in  those  eases  the 
indiotment  shoald  set  forth  the  orime  or  misde- 
meanor as  a  second  offence. 

The  second  offence  mast  have  been  committed 
after  the  conviction  for  the  first:  a  defendant  could 
not  be  convicted  of  a  second  offence,  as  such,  until 
after  he  had  suffered  a  punishment  for  the  first. 
Pallos,  Diet. 

RECIPROCAL  CONTRACT.  In 
Civil  Law.  One  by  which  the  parties  enter 
into  mutual  engagements. 

They  are  divided  into  perfect  and  imper- 
fect. When  they  are  perfectly  reciprocal, 
the  obligation  of  each  of  the  parties  is  equally 
a  principal  part  of  the  contract,  such  as  sale, 
partnership,  etc.  Contracts  imperfectly  re- 
ciprocal are  those  in  which  the  obligation  of 
one  of  the  parties  only  is  a  principal  obliga- 
tion of  the  contract:  as,  mandate,  deposit, 
loan  for  use,  and  the  like.  In  all  reciprocal 
contracts  the  consent  of  the  parties  must  be 
expressed.  Pothier,  ObL  n.  9 ;  La.  Civ.  Code, 
art.  1758, 1759. 

RECIPROCIT7.  Mutuality;  state, 
quality,  or  character  of  that  which  is  reci- 
procal. 

The  states  of  the  Union  are  bound  to  many 
acts  of  reciprocity.  The  constitution  re<]^uires 
that  they  shall  deliver  to  each  other  fugitives 
from  justice;  that  the  records  of  one  state, 
properly  authenticated,  shall  have  full  credit 
in  the  other  states ;  that  the  citizens  of  one 
state  shall  be  citizens  of  any  state  into  which 
they  may  remove.  In  some  of  the  states,  as  in 
Pennsylvania,  the  roles  with  regard  to  the  effect 
of  a  discharge  under  the  insolvent  laws  of  an- 
other state  are  reciprocated ;  the  discharges  of 
those  courts  which  respect  the  discharges  of 
the  courts  of  Pennsylvania  are  respected  in 
that  state. 

RECITAL.  The  repetition  of  some  former 
writing,  or  the  statement  of  something  which 
has  been  done.  It  is  useful  to  explain 
matters  of  fact  which  are  necessary  to  make 
the  transaction  intelligible.  2  Blackstone, 
Oomm.  298. 

%.  In  Contracts.  The  party  who  exe- 
cutes a  deed  is  bound  by  the  recitals  of  essen- 
tial facts  contained  therein.  Comyns,  Dig. 
Estoppel  (A  2) ;  Meto.  Yelv.  227,  n. ;  2  Coke, 
33;  8  Mod.  311. 

The  amount  of  consideration  received  is 
held  an  essential  averment,  under  this  rule, 
in  England,  Willes,  9,  25;  2  Taunt.  141; 
5  Barnew.  &  Aid.  606 ;  1  Barnew.  &  C.  704 ; 
2  Barnew.  &  Ad.  544 ;  otherwise  in  the  United 
States.  17  Mass.  249 ;  20  Pick.  Mass.  247 ; 
5  Cush.  Mass.  431;  6  Me.  364;  7  id.  175; 
13  id,  233 ;  15  id.  118 ;  10  Vt.  96 ;  4  N.  H. 
229,  397 ;  8  Conn.  304 ;  14  Johns.  N.  Y.  210 ; 
90  id.  388 ;  16  Wend.  N.  Y.  460;  7  Serg.  & 


R.  311;  3  Watts,  Penn.  151;  1  Harr.  &  0. 
Md.  139 ;  1  Bland,  Ch.  Md.  236 ;  4  Hen.  it 
M.  Va.  113 ;  1  Rand.  Ya.  219 ;  2  Hill,  So.  C 
404;  1  M'Cord,  So.  C.  514;  15  Ala.  498;  10 
Yerg.  Tenn.  160 ;  7  Monr.  Ky.  291 ;  IJ.  J. 
Marsh.  Ky.  389.  But  see  1  llawks.  No.  C. 
64;  4  id.  22;  1  Dev.  &  B.  No.  C.  452;  11  La. 
416 :  2  Ohio,  360 ;  3  Mas.  C.  C.  347. 

Tne  recitals  in  a  deed  of  a  convevanoe 
bind  parties  and  privies  thereto,  whether  in 
blood,  estate,  or  law.  1  Greenleaf,  £v.  {  23. 
And  see  3  Ad.  &  £.  265 ;  7  Dowl.  &  R.  141 ; 
4  Pet.  1 ;  6  id.  611.  See  Estoppel.  A  deed 
of  defeasance  which  professes  to  recite  the 
principal  deed  must  do  so  truly.  Cruise,  Dig. 
tit.  32,  c.  7,  {  28.  See  3  Penn.  324;  3  Chanc. 
Cas.  101 ;  Coke,  Litt.  352;  Comyns,  Dig.  FaU 
(El). 

In  Pleading.    In  Equity. 

8*  The  decree  formerly  contained  a  recital 
of  the  pleadings.  This  usage  is  now  abolished. 
4  Bouvier,  Inst  n.  4443. 

At  Law. 

BeeitcUa  of  deeds  or  specialties  bind  the 
parties  to  prove  them  as  recited.  Comyns, 
Dig.  Pleader  {2^^  18);  4  East,  585;  3  Den. 
N.  Y.  356 ;  9  Penn.  St.  407 ;  1  Hempst.  Ark. 
294;  13  Md.  117;  see  6  Gratt.  Va.  130;  and 
a  variance  in  an  essential  matter  will  be  fatal, 
18  Conn.  395,  even  though  the  variance  be 
trivial.  1  llempst.  Ark.  294 ;  1  Chitty,  Plead. 
424.  The  rule  applies  to  all  written  instru- 
ments, 7  Penn.  St.  401 ;  11  Ala.  n.  s.  529;  1 
Ind.  209 ;  32  Me.  283 ;  6  Cush.  Mass.  508 ; 
4  Zabr.  N.  J.  218 ;  16  111.  495 ;  36  N.  H.  252: 
not,  it  seems,  where  it  is  merely  brought  for- 
ward as  evidence,  and  is  not  made  the  ground 
of  action  in  any  way.  11  111.  40 ;  13  k2.  669. 
And  see  31  Me.  290. 

Recitals  of  public  statutes  need  not  be  made 
in  an  indictment  or  information,  Dy.  155  a, 
346  b;  6  Mod.  140;  Croke  Eliz.  1^7;  Hob. 
310 ;  2  Hale,  PI.  Cr.  172 ;  1  Wms.  Saund.  135, 
n.  3;  1  Chitty,  Plead.  218,  nor  in  a  civil 
action,  6  Ala.  n.  s.  289 ;  4  Blackf.  Ind.  234 ; 
16  Me.  69;  18  id.  58;  3  N.  Y.  188;  but,  if 
made,  a  variance  in  a  material  point  will  be 
fatal.  Plowd.  79;  1  Strange,  214;  DougL 
94 ;  4  Coke,  48 ;  Croke  Car.  135 ;  W.  Jones, 
194 ;  2  Brev.  No.  C.  2 ;  5  Blackf.  Ind.  548 ; 
Bacon,  Abr.  Indictment  IX.  See  1  Chitty, 
Crim.  Law,  276.     • 

4*  Recitals  of  private  statutes  must  be 
made,  10  Wend.  N.  Y.  75 ;  1  Mo.  593,  and 
the  statutes  proved  by  an  exemplified  copy 
unless  ii4mitted  by  the  opposite  party,  Ste- 
phen, Plead.  347 ;  10  Mass.  91 ;  but  not  if 
a  clause  be  inserted  that  it  shall  be  taken 
notice  of  as  a  public  act.  10  Bingh.  404 ;  1 
Crompt.  M.  &  R.  Exch.  44.  47;  5  Blackf. 
Ind.  170:  contra,  1  Mood.  &  M.  421.  Plead- 
ing  a  statute  is  merely  stating  the  facts  which 
bring  a  case  within  it,  without  making  any 
mention  or  taking  any  notice  of  the  statute 
itself.  6  Ired.  No.  C.  352 ;  7  Blackf.  Ind. 
359.  Counting  upon  a  statute  consists  in 
making  express  reference  to  it,  as  by  the 
words  "against  the  form  of  the  statute  [or 
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'*bv  force  of  the  statute"]  in  such  case  made 
and  provided."  Reciting  a  sicUuie  is  quoting 
or  stating  its  contents.  Stephen,  Plead.  347 ; 
Qould,  Plead.  4tb  ed.  46,  n.  3. 

Recital  of  a  record  oh  which  the  action  is 
based  must  be  correct,  and  a  variance  in  a 
material  point  will  be  fatal,  9  Mo.  742 ;  12 
id.  484 ;  2  Paine,  C.  C.  209 ;  29  Ala.  n.s.  112; 
30  Miss.  126 ;  17  Ark.  371 ;  19  111.  637 ;  other- 
wise where  it  is  offered  in  evidence  merely. 
12  Ark.  760,  766,  768. 

RECLAIM.  To  demand  again ;  to  insist 
upon  a  right :  as,  when  a  defendant  for  a  con- 
sideration received  from  the  plaintiff  has 
covenanted  to  do  an  act,  and  lails  to  do  it, 
the  plaintiff  may  bring  covenant  for  the 
breach,  or  assumpsit  to  reclaim  the  considera- 
tion.    1  Gaines,  N.  Y.  47. 

RBCLAIMINa  BIIiL.  In  Scotch 
Law.  A  petition  for  review  of  an  interlo- 
cutor, pronounced  in  a  sheriff's  or  other 
inferior  court.  It  recites  verbatim  the  inter- 
locutor, and,  after  a  written  argument,  ends 
with  a  prayer  for  the  recall  or  alteration  of 
the  interlocutor,  in  whole  or  in  part.  Bell, 
Diet  Reclaiming  Petition;  Shaw,  Dig.  394. 

RBCOGNITION.  An  acknowledgment 
that  some  thing  which  has  been  done  by  one 
man  in  the  name  of  another  was  done  by 
authority  of  the  latter. 

A  recognition  by  the  principal  of  the 
agency  of  another  in  the  particular  instance, 
or  in  similar  instances,  is  evidence  of  the 
authority  of  the  agent,  so  that  the  recognition 
may  be  either  express  or  implied.  As  an 
instance  of  an  implied  recognition  may  be 
mentioned  the  case  of  one  who  subscribes 
policies  in  the  name  of  another,  and,  upon 
a  loss  happening,  the  latter  pays  the  amount 
1  Campb.  43,  n.  a ;  4  ui.  88 ;  1  £sp.  Oas.  61. 

RECOGNITORS.     In  English  Law. 

The  name  by  which  the  jurors  impanelled 
on  an  assize  are  known.  17  Serg.  k  R. 
Penn.  174. 

RECOGNIZANCE.  An  obligation  of 
record,  entered  into  before  a  court  or  officer 
duly  authorised  for  that  purpose,  with  a  con- 
dition to  do  some  act  reauired  by  law,  which  is 
therein  specified.    2  Blackstone,  Comm.  341. 

Th«  liability  of  bail  above  in  civil  eases,  and  of 
the  bail  in  all  oaaot  in  oriminal  matters,  maft  be 
evidenced  by  a  reoognisanoe,  as  the  sheriff  has  no 
ptiwer  to  discharge  upon  a  bail-bond  being  given 
to  him  in  these  cases.  See  4  Sharswood,  Blaokst 
Comm.  297. 

The  buil-bond  may  be  considered  as  famishing 
the  sheriff  with  an  excuse  for  not  complying  strictly 
with  the  requirements  of  the  writ ;  its  work  is  per- 
formed in  securing  the  appearance  at  court  of  the 
defendMUt.  The  object  of  a  recognisance  is  to 
secure  rhe  presence  of  the  defendant  to  perform  or 
suffer  the  judgment  of  the  court.  In  some  of  the 
United  States,  however,  this  distinction  is  not  ob- 
served, but  bail  in  the  form  of  a  bail-bond  is  filed 
with  the  officer,  which  is  at  once  bail  below  and 
above,  being  conditioned  that  the  party  shall  ap- 
pear and  answer  to  the  plaintiff  in  the  sait,  and 
abide  the  judgment  of  the  court. 

%•  In  civil  eases  they  are  entered  into  by 
bftily  conditioned  that  they  will  pay  the  debt» 


interest,  and  costs  recovered  by  the  plaintiff 
under  certain  contingencies,  and  for  other 
purposes  under  statutes. 

In  criminal  cases  they  are  either  that  the 
party  shall  appear  before  the  proper  court  to 
answer  to  such  charges  as  are  or  shall  be 
made  against  him,  that  he  shall  keep  the 
peace  or  be  of  good  behavior.  The  presence 
of  witnesses  may  also  be  secured  in  the  same 
manner.    6  Hill,  N.  Y.  506. 

Who  may  take.  In  civil  cases  recognizances 
are  generally  taken  by  the  court,  1 N.  Ohipm. 
Vt.  224 ;  15  Vt.  9 ;  7  Blackf.  Ind.  221,  or  bv 
some  judge  of  the  court  in  chambers,  though 
other  magistrates  may  be  authorized  therefor 
by  statute,  and  are  in  many  of  the  states. 

6  Wheat.  Penn.  359 ;  4  Humphr.  Tenn.  213. 
See  2  Dev.  No.  C.  655 ;  3  Gratt.  Va.  82. 

8«  In  criminal  cases  the  judf^es  of  the  vari- 
ous courts  of  criminal  jurisdiction,  justices 
of  the  peace  may  take  recognizances,  G  Ohio, 
251 ;  ih  id,  579;  16  Mass.  m ;  19  Pick.  Mass. 
127  ;  14  Conn.  206 ;  6  Blackf.  Ind.  284,  315 ; 
18  Miss.  626 ;  26  Ala.  m.  s.  81 ;  3  Mich.  42; 
see  2  Curt.  C.  C.  41 ;  the  sheriff,  in  some  cases, 
5  Ark.  265  ;  11  Ala.  676;  but  in  case  of  capi- 
tal crimes  the  power  is  restricted  usually  to 
the  court  of  supreme  jurisdiction.  See  Bail, 
{6. 

In  cases  where  a  magistrate  has  the  power 
to  take  recognizances  it  is  his  duty  to  do  so, 
exercising  a  judicial  discretion,  however.  7 
Blackf.  Ind.  .611.  In  form  it  is  a  short  me- 
morandum on  the  record,  made  by  the  court, 
judge,  or  magistrate  having  authority,  which 
need  not  be  signed  by  the  party  to  be  found. 

1  Chitty,  Crira.  Law.  90;  2  Binn.  Penn.  431; 
5  Serg.  &  R.  Penn.  147 ;  9  Mass.  520 ;  4  Vt. 
488 ;  7  ia.  529 ;  16  wf.  240 ;  1  Dan.  Ky.  523; 

2  A.  K.  Marsh.  Ky.  131 ;  6  Ala.  465  ;  2  Wash. 
C.  C.  422 ;  6  Yerg.  Tenn.  354.  See  5  Mo.  557. 
It  is  to  be  returned  to  the  court  having  juris- 
diction of  the  offence  charged,  in  all  cases. 

7  Leigh,  Va.  371 ;  9  Conn.  350 ;  4  Wend.  N. 
Y.  387 ;  14  Vt.  64.     See  27  Me.  179. 

4«  Discharge  and  excuse  under.  A  sur- 
render of  the  defendant  at  any  time  anterior 
to  a  fixed  period  ailer  the  sheriff's  return  of 
non  estUi^ca  sa.,  or  taking  the  defendant  on 
a  ca  sa.y  1  Hawks,  No.  C.  51;  6  Johns.  N.  Y. 
97,  discharges  the  bail,  see  Fixing  Bail,  as 
does  the  death  of  the  defendant  before  the 
return  of  non  est,  1  Nott  &  M'C.  So.  C.  251 ; 

3  Conn.  84,  or  a  loss  of  custody  and  control 
by  act  of  government  or  of  law  without  fault 
of  the  bail  prior  to  being  fixed,  3  Dev.  No.  C. 
157  ;  18  Johns.  N.  Y.  335 ;  5  Mete.  Mass.  380; 
2  6a.  33;  14  Oratt.  Va.  698;  see  8  Mass. 
264 ;  6  Cow.  N.  Y.  599 ;  5  Sneed,  Tenn.  623  ; 
2  Wash.  C.  C.  464,  including  impeachment, 
but  not  voluntary  enlistment,  11  Mass.  146, 
234 ;  13  id.  93,  or  long  delay  in  proceeding 
against  bail,  2  Mass.  485 ;  8  «2.  490 ;  1  Rout, 
Conn.  428 ;  see  4  Johns.  N.  Y.  478,  or  a 
discharge  of  the  principal  under  the  bank* 
rupt  or  insolvent  laws  of  the  state,  2  Bail. 
So.  C.  492;  1  Harr.  &  J.  Md.  101,  356;  2 
Johns.  Cas.  N.  Y.  403;  21  Wend.  N.  Y. 
670;  1  Mass.  292;  2  u2.  481;  1  Harr.  DeL 
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3G7.  46G :  5  id.  ICO ;  1  McLean.  C.  C.  226 ;  1 
Oill,  Md.  259;  and  see,  also,  2  Penn.  St.  492, 
and,  of  course,  performance  of  the  conditions 
of  the  recognizance  by  the  defendant,  dis- 
charge the  bail.  And  see  Bail-Bond  ;  Fixing 
Bail. 

5*  The  formal  mode  of  noting  a  discharge 
is  by  entering  an  exoneration.  5  Binn. 
Penn.  332 ;  1  Johns.  Cas.  N.  Y.  329 ;  2  id. 
101/  220 ;  7  Conn.  439 ;  1  Qill,  Md.  259;  2 
Ga.  331. 

The  remedy  upon  a  recognizance  is  by 
means  of  a  scire  facias  against  the  bail,  1 
Harr.  &  0.  Md.  154 ;  1  Ala.  34 ;  4  id.  331 ; 
16  id.  156;  7  T.  B.  Monr.  Ky.  130:  7  J.  J. 
Marsh.  Ky.'SOG ;  6  id.  91 ;  4  Bibb,  Ky.  181 ; 
7  Leigh,  Va.  371 ;  4  Iowa,  289 ;  3  Blackf.  Ind. 
344;  6  Halst.  N.  J.  124;  19  Pick.  Mass.  127; 
2  Ilarr.  N.  J.  446 ;  or  by  suit,  in  some  cases. 
13  Wend.  N.  Y.  33;  I7id.  316;  1  Den.  N.  Y. 
632 ;  5  Ark.  691 ;  4  Blackf.  Ind.  511:4  Day, 
Conn.  98 ;  14  Conn.  329 ;  12  Mass.  1 ;  2  111. 
487. 

RECOGNIZB.  To  try;  to  examine  in 
order  to  determine  the  truth  of  a  matter.  3 
Sharswood,  Blackst.  Comm.  App.  No.  III.  { 
4;  Bracton,  179. 

To  enter  into  a  recognizance. 

RBCOGNIZBB.  lie  for  whose  use  a 
recognizance  has  been  taken. 

RSCOGNZZOR.  He  who  enters  into  a 
recognizance. 

RECOLEMENT.     In  French  Law. 

The  reading  and  rc-cxnmination  by  a  witness 
of  a  deposition,  and  his  persistence  in  the 
same,  or  his  making  such  alteration  as  his 
better  recollection  may  enable  him  to  do  after 
having  reail  his  deposition.  Without  such 
re-examination  the  deposition  is  void.  Po- 
Ihicr,  Proc6J.  Cr.  s.  4,  art.  4. 

RECOMMENDATION.  The  giving  to 
a  perwm  a  favorable  character  of  another. 

!2.  When  the  partv  giving  the  character 
has  acted  in  good  faith,  he  is  not  responsible 
for  the  injury  which  a  third  person,  to  whom 
Buch  recommendation  was  given,  may  have 
sustained  in  consequence  of  it,  although  he 
WQs  mistaken. 

But  when  the  recommendation  is  know- 
ingly untrue,  and  an  injury  is  sustained,  the 
party  recommending  is  civilly  responsible 
for  damnges,  3  Term,  61 ;  7  uranch,  69;  7 
Wond.  N.  Y.  1 ;  14  id.  126 ;  6  Penn.  St.  310; 
whether  it  was  done  merely  for  the  purpose 
of  benefiting  the  party  recommendea  or  the 
party  who  ^ives  thi  recommendation. 

S*  And  in  case  the  party  recommended 
was  a  debtor  to  the  one  recommending,  and 
'»t  was  agreed,  prior  to  the  transaction,  that 
the  former  should,  out  of  the  property  to  be 
obtained  by  the  recommendation,  be  paid, 
or  in  case  of  any  other  species  of  collusion  to 
cheat  the  person  to  whom  the  credit  is  given, 
they  may  noth  be  criminally  prosecuted  for 
the  conspiracy.  See  Character  ;  Fell,  Guar, 
e.  8 ;  6  Johns.  N.  Y.  181 ;  13  u/.  224;  1  Day, 
Conn.  22    5  Mart.  La.  v.  s.  443. 


RSCOMPEN8ATION.  In  Scotch 
Law.  An  allegation  by  the  plaintiif  of 
compensation  on  his  part  made  in  answer  to 
a  compeniiation  or  set-off  pleaded  by  the  de- 
fendant in  answer  to  the  plaintiff's  demand. 

RECOMPENSE.  A  reward  for  ser- 
Tices ;  remuneration  for  goods  or  other  pro- 
perty. 

In  maritime  law  there  is  a  distinction  betire«a 
recompenne  and  retiUutiott.  When  goods  have  been 
lost  by  jettison,  if  at  any  subsequeut  period  of  the 
voyage  the  remainder  of  the  cargo  be  lust,  the 
owner  uf  the  goodx  lost  by  jettison  csonot  claim 
restitution  from  the  owners ol  the  other  goods;  but 
in  the  case  of  exptnses  incurred  with  a  vii  w  to  the 
general  benefit,  it  is  dear  that  they  ought  to  be 
made  good  to  the  party,  whether  he  be  an  agent 
employed  by  the  ma^ster  in  a  foreign  port,  or  the 
ship-owner  himself. 

RECOMPENSE  OF  RECOVER7  IN 

VALUE.  A  phrase  applied  to  the  matter 
recovered  in  a  common  recorery,  alter  the 
vouchee  has  disappeared  and  judgment  it 
given  for  the  demandant.  2  tfuuvier,  Inst 
n.  2093. 

RECONCILIATION.  The  act  of  bring- 
ing persons  to  ngree  together,  who  before 
had  had  some  difference. 

A  renewal  of  cohabitation  between  husband 
and  wife  is  proof  of  reconciliation ;  and  such 
reconciliation  destroys  the  effect  of  a  deed  of 
separation.    4  £ccl.  238. 

RECONDUCTION.  In  CivU  Law. 
A  renewing  of  a  Ibruier  lease;  relocation. 
Dig.  19.  2. 13. 11 ;  Code  Nap.  art.  1737-1740. 

RECONVENTION.  In  CivU  Law. 
An  action  brought  by  a  party  who  is  delend- 
ant  against  the  plaintiff,  before  the  same 
judge.  4  Mart.  La.  n.  s.  439.  To  entitle  the 
defendant  to  institute  a  demnnd  in  reconven- 
tion, it  is  requisite  that  such  demand,  though 
different  from  the  main  action,  be  neverthe- 
less necessarily  connected  with  it  and  inci* 
dental  to  the  same.  La.  Code  of  Pr.  art.  37t>; 
11  La.  309 ;  7  Mart.  La.  n.  s.  282 ;  8  id.  516. 
The  reconvention  of  the  civil  law  was  a  spe- 
cies of  cniss-bill.  Story,  £q.  Plead.  {  402. 
See  CoNVEMTio. 

RECORD.  A  written  memorial  made  by 
a  public  officer  authorised  by  law  to  perform 
thnt  function,  and  intended  to  ser^e  as  evi* 
dence  of  something  written,  said,  or  done.  6 
Call,  Va.  78 ;  1  Dan.  Ky.  696. 

S.  Records  mny  be  either  of  legislative  or 
judicial  acts.  Memorials  of  other  acts  are 
sometimes  made  by  ntiitutory  provisi<ins. 

Legislative  acts.  The  acts  of  congress  and 
of  the  several  legislatunM  are  the  highest 
kind  of  records.  The  printed  journals  of 
congress  have  been  so  considered.  1  Whartrn, 
Dig.  Evidence,  pi.  112.  And  see  Dougl.  693; 
Cowp.  17. 

8*  The  proceedings  of  the  courts  of  com- 
mon law  are  records.  But  every  minute 
made  by  a  clerk  of  a  court  for  his  own  future 
guidance  in  making  up  his  record  is  not  a 
record.  4  Wash.  C.  G.  C98.  See  10  Penn.  St. 
167 ;  2  Pick.  Mass.  448;  4  N.  IL  460;  C  td. 
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567 :  5  Ohio  St.  545 ;  3  Wend.  N.  Y.  267 ;  2 
Yt.  573 ;  6  i(2.  580 ;  5  Day,  Conn.  363 ;  3  T. 
B.  Monr.  Ky.  63. 

Proceedinj^s  in  coarts  of  chancery  are  said 
not  to  be,  strictly  speakine,  records ;  but  they 
mre  so  considered.  Gresley,  £v.  101.  And 
see  8  Mart.  La.  n.  s.  303 ;  I  Rawle,  Penn. 
381 ;  8  Yerp.  Tcnn.  142 ;  1  Pet.  C.  0.  352. 

The  legislatures  of  the  several  states  have 
made  the  enrolment  of  certain  deeds  and 
other  documents  necessary  in  order  to  perpe- 
tuate the  memory  of  the  facts  they  contain, 
and  declared  that  the  copies  thus  made  should 
have  the  effect  of  records. 

4»  The  fact  of  an  instrument  being  re- 
corded is  held  to  operate  as  a  constructive 
notice  upon  all  subsequent  purchasers  of  any 
estate,  legal  or  equitable,  in  the  same  pro- 
perty.   1  Johns.  Ch.  N.  Y.  394. 

But  all  conveyances  and  deeds  which  may 
be  de  facto  recorded  are  not  to  be  considered 
as  giving  notice :  in  order  to  have  this  effect, 
the  instruments  must  be  such  as  are  author- 
ized to  be  recorded,  and  the  registry  must 
have  been  made  in  compliance  with  tne  law, 
otherwise  the  registry  is  to  be  treated  as  a 
mere  nullity,  and  it  will  not  affect  a  subse- 
quent purchaser  or  incumbrancer  unless  he 
has  such  actual  notice  as  would  amount  to  a 
fraud.  1  Sohoales  &  L.  157 ;  2  id.  68 ;  4 
Wheat.  465 ;  1  BInn.  Penn.  40 ;  1  Johns.  Ch. 
N.  Y.  300 ;  1  Story,  £q.  J  ur.  {{  403, 404 ;  5  Me. 
272. 

5.  By  the  constitution  of  the  United  States, 
art.  4, 8. 1,  it  is  declared  that  **  full  faith  and 
credit  shall  be  given  in  each  state  to  the 
public  acts,  records,  and  judicial  proceedings 
of  every  other  state ;  and  the  congress  may, 
by  general  laws,  prescribe  the  manner  in 
which  such  acts,  records,  and  proceeding 
shall  be  proved,  and  the  effect  thereof. \'  In 
pursuance  of  this  power,  congress  have  passed 
several  acts  directing  the  manner  of  authen- 
ticating; public  records.  See  Act  of  Congr. 
Mav  26. 1790,  {1,  1  U.  S.  Stat,  at  Large,  122; 
Mar.  27,  1804,  2  U.  S.  Stat,  at  Large,  298 ; 
Mar.  2,  18^0, 0  U.  S.  Stat,  at  Large,  350.  See 
Foreign  Laws;  Foreign  Judgments;  Con- 
flict OP  Laws  ;  Autoentication. 

RBCORD  OF  NISI  PRIUS.  In  Bng- 
llBh  Law.  A  transcript  from  the  issue- roll : 
it  contains  a  copy  of  the  pleadings  and  issue. 
Stephen.  Plead.  105. 

RECORD  ARI  FACIAS  LOQTTBLAM 
(Lat.).  In  Bnglish  Practice.  A  writ 
commanding  the  sheriff  that  he  cause  the 
plaint  to  be  recorded  which  is  in  his  county, 
without  writ,  between  the  parties  there 
named,  of  the  cattle,  goodp,  and  (battels of 
the  complainant  taken  and  unjustly  dis- 
trained as  it  is  said,  and  that  be  have  the 
said  rocord  before  the  court  on  a  dav  therein 
named,  and  that  he  prefix  the  same  day  to 
Uie  parties,  that  then  they  may  be  there  ready 
to  proceed  in  the  same  plaint.  2  Sellon,  Pract. 

RBCORD ATT7R  (Lat).  An  order  or 
alio  wane  9  that  the  verdict  returned  on  the 


nisi  priu9  roll  be  recorded.  Bacon,  Abr. 
Arbitration,  etc.,  D. 

RECORDER.  A  judicial  officer  of  some 
cities,  possessing  generally  the  powers  and 
authority  of  a  judge.    3  Yeates,  Penn.  300; 

4  Dall.  I^enn.  299.    But  see  1  Const.  So.  0. 45. 
Anciently,  recorder  signified  to  recite  or 

testify  on  recollection,  as  occasion  might  re- 
quire, what  had  previously  passed  in  court; 
and  this  was  the  duty  of  the  judges,  thence 
called  recordeurs.  Stephen,  Plead,  note  11. 
An  officer  appointed  to  make  record  or  en- 
rolment of  deeds  and  other  legal  instruments 
authorized  by  law  to  be  recoraed. 

RECOUPEMENT  (Fr.  recoupery  to  cut 
again).  In  Practice.  That  right  of  tho 
defendant,  in  the  same  action,  to  claim 
damages  from  the  plaintiff,  either  because  he 
has  not  complied  with  some  cross-obligation 
of  the  contract  upon  which  he  cues  or  bo- 
cause  he  has  violated  some  duty  which  the 
law  imposed  upon  him  in  the  making  or  per- 
formance of  that  contract.  4  Wend.  N.  Y* 
483 :  8  id.  109 ;  10  Barb.  N.  Y.  55 ;  13  N. 
Y.  151 ;  3  Ind.  72,  265 ;  4  ui.  533 ;  7  id.  200 ; 

9  id.  470 ;  7  Ala.  n.  s.  753 ;  13  id.  587 ;  16 
id.  221 ;  27  id.  574 ;  12  Ark.  699 ;  16  id.  97 ; 
17  id.  270 ;  0  B.  Monr.  Ky.  5S8 ;  13  id.  239 ; 
15  id.  454;  3  Mich.  281 ;  4  id.  619 ;  39  Me. 
382:  10  111.495;  11  Mo.  415;  18  t(2.368; 
25  id.  430. 

This  U  not  a  d«w  title  in  the  law,  a1  though  it 
peems  nceutly  to  bare  assumed  a  new  sign ifioat ion. 
Originally  it  implied  a  mere  deductiun  fVom  the 
olaim  of  the  plaintiff,  on  account  of  j)ayment  in 
whole  or  in  part,  or  a  former  recovery,  or  some 
analogous  fact.  3  Coke,  65 ;  4  id.  94 ;  5  id.  2,  81 ; 
11  id.  51,  52.  See  note  to  Icily  m.  Grew,  6  Ner.  St 
M.  467;  Viner,  Abr.  DiwoitHtf  pi.  3,  4,  9.  10;  28 
Vt.  413.  This  meaning  has  been  retained  in  many 
modern  cases,  but  under  the  nnme  of  deduction  or 
reduction  of  dama;re«.  1 1  Esst,  232 ;  1  Mnule  A 
S.  318,  323;  6  id,  6,  10;  4  Burr.  2133;  2  Mann. 
A  Q.  241 ;  7  Mees.  A  W.  Exch.  314;  12  tV/.  772;  3 
Taunt.  170;  2  Term.  97;  I  Stark.  .343;  20  Conn. 
204:  2  Den.  N.  Y.  609;  21  Wend.  N.  Y.  610;  20 
id.  267;  24  id.  301;  3  Dan.  Ky.  489:  A  Mass.  20 1 
14  Pick.  Mafs.  356;  18  id.  283;  3  Meto.  Mass.  9; 
13  id.  269.  The  word  recon])ement  has  also  been 
applied  to  oases  very  similar  to  the  above.  4  Pen. 
N.  Y.  227;  20  Wend.  N.  Y.  267. 

ReeoBperoent  as  now  underFtood  seems  to  cor- 
respond wi'.h  the  Reconrevtiun  of  the  civil  Ihw.  some- 
times termed  dentnndet  ineidenttt  by  the  French 
writers,  in  which  the  rrtf«,  or  defendant,  wa3  per- 
mitted to  exhibit  his  claim  against  the  plain- 
tiff for  allowance,  provided  it  arose  out  of,  or  wtiS 
incidental  to,  the  plaintiff's  cause  of  action.  CEuvref 
de  Filthier,  9  vol.  p.  39;  1  White,  New  Krcnpilacion, 
285 ;  Yoet.  tit.  do  Jndic'is,  n.  78.;  La.  Code  Pr.  art 
375;   4  Mart.  La.  n.  s.  439:   6  id.  (i71;   7  id.  517) 

10  La.  185;  14  id,  385:  12  La.  Ann.  114,  170;  0 
Tex.  406;  2  llcnnen.  Dig.  lierouptmeHf^  pi.  8,  b. 

3«  In  England,  ft8  well  as  in  some  of  the 
United  States,  the  principles  of  recoupement 

05  defined  by  us  have  been  recognized  only 
in  a  restricted  form.  Under  the  name  of  re- 
duction of  damages,  the  defendant  is  allowed 
to  show  all  such  violations  of  his  eontract  by 
the  plaintiff  as  go  to  render  the  consideration 
less  valuable,  but  he  is  compelled  to  retkirt  to 
an  independent  action  for  any  immediate  or 
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consequential  damages  affecting  him  in  other 
respects.  8  Mees.  &  W.  Ezch.  858 ;  I  Stark. 
107,  274;  3  Campb.  450;  1  Oarr.  &  P.  384 
2  id.  113 ;  6  Barlb.  N.  Y.  387 ;  6  B.  Monr. 
Ky.  528  ;  1  Burn.  Ky.  33  ;  12  Conn.  129 ;  11 
Johns.  N.  Y.  647 ;  14  id.  377;  12  Pick.  Mass. 
330 ;  22  id.  512 ;  8  Humphr.  Tenn.  678 ;  9 
How.  231.  But  these  restrictions  are  all 
gradually  disappearing,  and  the  law  is  as- 
suming tne  form  expressed  in  the  cases  cited 
under  the  definition  of  modern  recoupement, 
the  main  reason  upon  which  the  doctrine  now 
rests  being  the  avoidance  of  circuity  of  action. 
8«  There  are  some  limitations  and  qualifi- 
cations to  the  law  of  recoupement,  as  thus 
established.  Thus,  it  has  been  held  that  the 
defendant  is  not  entitled  to  any  judgment  for 
the  excess  his  damages  in  recoupement  may 
have  over  the  plaintiff's  claim,  nor  shall  he 
be  allowed  to  brine  an  independent  action 
for  that  excess.  6  N.  H.  481 ;  14  III.  424 ;  3 
Mich.  281;  12  Ala.  n.  s.  643 ;  3  Hill.  N.  Y. 
171;  17  Ark.  270.  If  recoupement  is  put 
upon  the  ground  of  a  cross-action,  and  not  a 
mere  defence  for  the  reduction  of  damages, 
there  is  no  reason  why  he  should  not  have 
judgment  to  the  extent  of  his  injury.  Such 
seems  to  be  the  practice  in  Louisiana,  under 
the  name  of  reconvention,  12  La.  Ann.  170 ; 
and  such  will  probably  be  the  practice  under 
those  systems  of  pleading  which  authorize 
the  court,  in  any  action  which  reauires  it,  to 
grant  the  defendant  affirmative  relief.  2  £. 
B.  Smith,  N.  Y.  317.  See,  also,  Mo.  Rev.  Stat. 
(1855)  1278 ;  3  Watts  &  S.  Penn.  472;  17  Serg. 
&  R.  Penn.  385  ;  12  How.  Pract.  N.  Y.  310. 

4.  The  damages  recouped  must  be  for  a 
breach  of  the  same  contract  upon  which  suit 
is  brought.  3  Hill,  N.  Y.  171 ;  2  Wend.  N. 
Y.  240;  4  Sandf.  N.  Y.  147;  30  Ind.  329. 
They  may  be  for  a  tort ;  but  it  seems  that  the 
tort  must  be  a  violation  of  the  contract,  and 
they  are  to  be  measured  by  the  extent  of  this 
▼iofation,  and  no  allowance  taken  of  malice. 
10  Barb.  N.  Y.  55 ;  17  111.  38 ;  4  Serg.  &  R. 
Penn.  249 ;  5  id.  122;  1  Yeates,  Penn.  571 ; 
2  Dall.  Penn.  237  ;  3  Binn.  Penn.  169.  The 
language  of  some  cases  would  seem  to  imply 
that  recoupement  may  be  had  for  damages 
connected  with  the  subject-matter  or  transac- 
tion upon  which  the  suit  is  brought,  but  which 
do  not  constitute  a  violation  of  any  obligation 
imposed  by  the  contract,  or  of  any  duty  im- 
posed by  the  law  in  the  making  or  perform- 
ance of  the  contract  14  111.  424;  17  id.  38. 
But  these  cases  will  be  found  to  be  decided 
with  reference  to  statutes  of  counter-claim. 
And  even  in  the  construction  of  such  statutes 
it  has  been  doubted  whether  it  is  not  better 
to  confine  the  damages  to  violations  of  the 
oontract. .  8  Ind.  399 ;  2  Sandf.  N.  Y.  120. 

5.  It  is  well  established,  in  the  absence  of 
statutory  provisions,  that  it  is  optional  with 
the  defendant  whether  he  shall  plead  his  cross- 
claim  by  way  of  recoupement,  or  resort  to  an 
independent  action.  14  Johns.  N.  Y.  379 ; 
13  Wend.  N.  Y.  277 ;  3  Sandf.  N.  Y.  743 ; 
12  Ala.  N.  s.  643 ;  3  Ind.  59 ;  4  u2.  585 ;  21 
Mo.  415.    Nor  does  the  fact  of  a  suit  pending 


for  the  same  damages  estop  him  from  plead 
ing  them  in  recoupement,  afthoueh  he  may  ba 
compelled  to  choose  upon  which  action  he 
shall  proceed.  3  E.  D.  Smith,  N.  Y.  135 ;  1 
Watte  &  S.  Penn.  58 ;  5  Watts,  Penn.  116. 
Payment  after  action  brought,  although  never 
pleadable  in  answer  to  the  action,  was  usually 
admitted  in  reduction  of  damages.  4  N.  H. 
557 ;  6  Ind.  26 ;  2  Bingh.  n.  c.  88 ;  7  Carr. 
&  P.  1 ;  1  Mees.  &  W.  Exch.  463.  But  tho 
defendant  can  never  recoup  for  damages  ac- 
cruing since  action  brought.  20  Eng.  L.  A 
Eq.  277;  4  Barb.  N.  Y.  256;  2  Binn.  Penn. 
287. 

6*  It  has  been  maintained  by  some  courts 
that  the  law  of  recoupement  is  not  applicable 
to  real  estate.  Accordingly,  they  have  denied 
the  defendant  the  right,  when  sued  for  the 
purchase-money,  to  recoup  for  a  partial  fail- 
ure of  title.  11  Johns.  N.  Y.  60 ;  21  Wheat. 
13  ;  12  Ark.  709  ;  17  id,  254.  But  the  most 
cf  these  cases  will  be  found  denying  him  that 
right  only  before  eviction.  A  confusion  has 
been  introduced  by  regarding  failure  of  title 
and  failure  of  consideration  as  convertible 
terms.  The  consideration  of  a  deed  without 
covenants  is  the  mere  delivery  of  the  instru- 
ment. Rawle,  Cov.  489,  1st  ed.  A  fail- 
ure of  title  in  such  case  is  not  a  failure  of 
consideration,  and  it  therefore  affords  no 
ground  for  recoupement.  The  consideration 
of  a  deed  with  covenants  does  not  fail  till  the 
covenantee  has  suffered  damages  on  the  cove- 
nants, which  in  most  cases  does  not  happen 
till  eviction,  either  actual  or  constructive. 
After  this  has  happened,  his  right  to  recoup 
is  now  pretty  generally  admitted.  This  is 
nothing  more  than  allowing  him  to  recoup  as 
soon  as  he  can  sue  upon  the  covenants.  21 
Wend.  N.  Y.  131 ;  25  id.  107  ;  19  Johns.  N. 
Y.  77  ;  13  N.  Y.  151 ;  8  Barb.  N.  Y.  11 ;  3 
Pick.  Mass.  459 ;  14  id.  293 ;  6  Gratt.  Va. 
305 ;  Dart,  Vend.  381 ;  Rawle,  Cov.  516. 

It  has  been  more  generally  admitted  that 
where  thero  is  a  failure  of  the  consideratioii 
as  to  the  quantity  or  quality  of  the  land,  the 

furohaser  may  recoup  upon  his  covenants. 
2  Ark.  699 ;  17  id.  254 ;  2  Kent,  Comm. 
Lect.  39,  470;  18  Mo.  368 ;  20  id.  443. 

T*  Under  the  common-law  system  of  plead- 
ing, the  evidence  of  a  recoupement,  if  going 
to  a  total  failure  of  consideration,  might  be 
given  under  the  general  issue  without  notice; 
but  if  it  went  only  to  a  partial  failure,  notice 
was  required  to  prevent  surprise.  6  Barb. 
N.  Y.  386 ;  5  Hill,  N.  Y.  71, 76 ;  7  id.  53 ;  2 
N.  Y.  157 ;  6  N.  H.  497 ;  3  Ind.  266 ;  6  id. 
489.  This  is  the  only  way  it  could  be  ad- 
mitted, for  it  could  not  be  pleaded,  a  partial 
defence  constituting  neither  a  plea  in  bar  nor 
in  abatement.  Under  a  notice  it  was  admitted 
to  aid  in  sustaining  the  general  denial. 

Bu^  under  the  new  systems  of  practice 
fashioned  more  or  less  after  the  New  York 
Code,  thero  being  no  general  issue  to  \7hich 
the  notice  was  subsidiary,  the  defendant  is 
required  to  plead  his  defence  whether  it  is  in 
answer  of  tne  whole  demand  or  only  in  re- 
duction of  damages.      6  How.  Pract»  N.  Y. 
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133;  8  id,  441;   11  N.  Y.  352;  16  id.  297; 
18  Mo.  368. 

8.  The  effect  to  be  given  to  the  law  of  re- 
eoupement  will  depend,  in  many  of  the  states, 
upon  the  statutes  of  counter-claim  and  offset 
in  force.  In  Missouri,  for  instance,  the  lan- 
guage seems  rather  broad.  It  may  be  for 
any  *' cause  of  action  ariains  out  of  the  con- 
tract or  transaction  set  form  in  the  petition 
as  the  foundation  of  the  plaintiff's  claim  or 
connected  with  the  subject  of  the  action/' 
Mo.  Rev.  Stat.  1855,  1233.  This  probably 
contemplates  a  reooupement  in  actions  ex  de- 
licto as  well  as  ex  contradiL  In  the  former 
class,  difficulty  will  sometimes  be  encountered 
in  determining  when  the  claim  is  so  connected 
with  the  subject  of  the  action  as  to  constitute 
a  legal  ground  of  recoupement  In  the  latter 
class,  perhaps  it  would  be  safer  not  to  allow 
any  thing  bj  way  of  recoupement  unless  it 
worked  a  violation  of  some  obligation  im- 
posed by  the  contract,  or  some  duty  imposed 
Dy  the  law  in  the  making  or  performance  of 
it.    2  Sandf.  N.  Y.  120;  8  Ind.  399. 

See,  generally,  2  Smith,  Lead.  Cases,  Gutter 
w. Powell ;  Barbour,  Offset;  Sedgwick,  Meas. 
Dam.  427 ;  Rawle,  Gov.  516. 

RISCO  VBRBI^.  The  demandant  in  a  com- 
mon recovery,  after  judgment  has  been  given 
in  his  favor,  assumes  the  name  of  recoverer. 

RBCOVBR7.  The  restoration  of  a  for- 
mer right,  by  the  solemn  judgment  of  a  court 
of  justice.    3  Murph.  No.  C.  169. 

A  common  recovery  is  a  judgment  obtained 
in  a  fictitious  suit,  brought  against  the  tenant 
of  the  freehold,  in  consequence  of  a  default 
made  by  the  person  who  is  last  vouched  to 
warranty  in  such  suit.    Bacon,  Tracts,  148. 

A  true  recovery^  usually  known  by  the  name 
of  recovery  simply,  is  the  procuring  a  for^ 
mer  right  oy  the  judgment  of  a  court  of  com- 
petent jurisdiction:  as,  for  example,  when 
judgment  is  given  in  favor  of  the  plaintiff 
when  he  seeks  to  recover  a  thing  or  a  right. 

9.  Common  reeoreries  are  oonaidered  u  mer* 
forms  of  oonveyanee  or  common  aseurances:  al- 
thongh  a  common  recovery  ia  a  fictitious  suit,  yet 
the  same  mode  of  pHM^eeding  mutt  be  pursued,  and 
all  the  forms  strictly  adhered  to,  which  are  neces- 
sary to  be  observed  in  an  adversary  snit.  The  first 
thing,  therefore,  necessary  to  be  done  in  safiering  a 
common  reo6very  is  that  the  person  who  is  to  be 
the  demandant,  and  to  whom  the  lands  are  to  be 
adjudged,  would  sue  out  a  writ  or  prmcfpt  against 
thS  tenant  of  the* freehold;  whence  such  tenant  is 
nsually  called  the  tenant  to  the  prmeipe.  In  obe- 
dience to  this  writ  the  tenant  appears  in  court, 
either  in  person  or  by  his  attorney ;  but,  instead  of 
defending  the  title  to  the  land  himself,  he  calls  on 
souie  other  person,  who  upon  the  original  purchase 
is  supposed  to  have  warranted  the  title,  and  prays 
thai  the  person  may  be  called  in  to  defend  the  title 
which  be  warranted,  or  otherwise  to  give  the  tenant 
lands  of  equal  value  to  those  be  shall  lose  by  the 
defect  of  his  warranty.  This  is  called  the  voucher 
voeaiia,  or  calling  to  warranty.  The  person  thus 
called  to  warrant,  who  is  usually  called  the  vouchee, 
appears  in  oonrt,  is  impleaded,  and  enters  into  the 
warranty,  by  which  means  be  takes  upon  himself 
the  defence  of  the  land.  The  defendant  then  desires 
leave  of  the  court  to  imparl,  or  confer  with  the 
vouchee  in  private,  which  is  granted  of  coarse. 


Soon  after  the  demandant  retnnis  into  oonrt,  bat 
the  vouchee  disappears  or  makes  defanlt,  in  con- 
sequence of  which  it  is  presumed  by  the  court  that 
he  has  no  title  to  the  lands  demanded  in  the  writ, 
and  therefore  cannot  defend  them ;  whereupon  Jndg* 
ment  is  given  for  the  demandant,  now  called  the 
recoverer,  to  recover  the  lands  in  question  against 
the  tenant,  and  for  the  tenant  to  recover  against 
the  vouchee  lands  of  equal  value  in  recompense 
for  those  so  warranted  by  him,  and  now  lost  by  his 
default.  This  is  called  the  recompense  of  recovery 
in  value ;  but  as  it  is  customary  for  the  crier  of  the 
court  to  act,  who  is  hence  called  the  common  vouchee, 
the  tenant  can  only  have  a  nominal  and  not  a  real 
recompense  for  the  land  thus  recovered  against  him 
by  the  demandant.  A  writ  of  kabert  facia*  is  then 
sued  out,  directed  to  the  sheriff  of  the  county  in 
which  the  lands  thus  recovered  are  situated ;  and 
on  the  execntion  and  return  of  the  writ  the  re- 
covery is  completed.  The  recovery  here  described 
is  with  single  voucher;  but  a  recovery  maybe, and 
is  frequently,  suffered  with  double,  treble,  or  further 
voucher,  as  the  exigency  of  the  case  may  require^ 
in  which  case  there  are  several  judgments  against 
the  several  vouchees. 

3«  Common  reooveries  were  invented  by  the  eo« 
olesiastics  in  order  to  evade  the  statute  of 'mort- 
main, by  which  they  were  prohibited  from  pur- 
chasing, or  receiving  under  the  pretence  of  a  fVee 
gift,  any  land  or  tenements  whatever.  They  have 
been  used  in  some  states  for  the  purpose  of  break- 
ing the  entail  of  estates.  See,  generally.  Cruise, 
Digest,  tit.  36;  2  Wms.  Saund.  42,  n.  7;  4  Kenty 
Comm.  487;  Pigot,  Comm.  Rec  pcuiim. 

All  the  learning  in  relation  to  common  recoveries 
is  nearly  obsolete,  as  they  are  out  of  use.  Key,  a 
French  writer,  in  bis  work  Bes  Institutions  Judi- 
ciaires  de  TAngleterres,  tom.  ii.  p.  221,  points  out 
what  appears  to  him  the  absurdity  of  a  commoa 
recovery.  As  to  common  recoveries,  see  3  Serg.  A 
R.  Penn.  485 ;  9  id.  330 :  1  Teates,  Pcnn.  244 ;  4 
id.  413;  1  Whart  Penn.  139,  151 ;  2  Rawle,  Penn. 
168;  6  Peno.  St.  45;  2  Halst.  N.  J.  47;  5  Mass. 
438;  6  id.  328;  8  id.  34;  3  Harr.  A  J.  Md.  292. 

RECRBANT.  A  coward;  a  poltroon. 
3  Blackstone,  Comm.  340. 

RBCRiaCtir  ATIOIT.  In  Criminal  Law. 
An  accusation  made  by  a  person  accused 
against  his  accuser,  either  of  having  commit- 
ted the  same  offence  or  another. 

In  general,  recrimination  does  not  excuse 
the  person  accused  nor  diminish  his  punish- 
ment, because  the  ^uilt  of  another  can  never 
excuse  him.  But  m  applications  for  divorce 
on  the  ground  of  adultery,  if  the  P&rty  de- 
fendant can  prove  that  the  plaintiff  or  com- 
plainant has  been  guilty  of  the  same  offence, 
the  divorce  will  not  be  granted.  1  Ilagg. 
Cons.  144 ;  4  Eccl.  360.  The  laws  of  Penn- 
sylvania contain  a  provision  to  the  same 
effect.  See  1  Hagg.  Eccl.  790 ;  Sid.  77;  1 
Hagg.  Cons.  147 ;  2  id.  297 ;  Shelford,  Marr. 
&  Div.  440;  Dig.  24.  3.  39;  48.  3.  13.  5;  1 
Add.  Eccl.  411;  Compxnsation  ;  Condona- 
tion ;  DivoRCB. 

RECRUIT.    A  newly-made  soldier. 

RECTO  (Lat.).    Right.     Breve  de  recto^ 

writ  of  right. 

RECTOR.  In  Eooleslastical  Law. 
One  who  rules  or  governs:  a  name  given  to 
certain  officers  of  the  Roman  church.  Diet 
Canonique. 

RSCTOR7.    In  Sngliah  Law.    Corpo- 
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real  real  property,  con8:8tin^  of  a  church, 
glebe-lands,  and  tithes.    1  Chitty,  Pract.  163. 

RBCTUS  IN  CURIA  (Lat.  right  in 
oourt ) .  The  condition  of  one  who  stands  at  the 
bar,  against  whom  no  one  objects  any  offence 
or  prefers  any  charge. 

When  a  person  outlawed  has  reversed  his 
outlawry,  so  that  he  can  have  the  benefit  of 
the  law,  he  is  said  to  be  rectus  in  curia.  Ja- 
cob, Law  Diet. 

RECTJPERATORBS  (Lat.).  In  Ro- 
man Law.  A  species  of  judeos  originally 
Oiitablihhed,  it  is  supposed,  to  decide  contro- 
versies between  R:)man  citizens  and  strangers 
concerning  the  right  to  the  possession  of  pro- 
perty requiring  speedj  remedj,  but  gradu- 
ally extended  to  questions  wmch  might  be 
brought  before  ordinary  judges. 

After  the  enlargement  of  their  powers^  the  dif- 
ference between  them  and  judgei,  it  is  supposed, 
was  nmpiy  this: — if  the  pra»tor  named  three 
ittdges,  he  called  them  rervp^ratorw;  if  one,  he  called 
him  judex.  But  opinions  on  this  subject  are  very 
▼arioua  Colman,  Dt  Romano  Judicio  recuperator 
rio.  Cieero's  oration  pro  Caetn.  1, 3,  was  addressed 
to  recuperators. 

RBCX78ANT.  In  English  Law.  A 
person  who  refuses  to  miike  the  declarations 
against  popery,  and  promotes,  encourages,  or 
professes  tne  popish  religion. 

RBCTJ8ATION.     In    CivU    Law.    A 

plea  or  exception  by  which  the  defendant  re- 

auires  that  the  judge  having  jurisdiction  of 
ae  cause  should  abstain  from  deciding,  upon 
the  ground  of  interest,  or  for  a  legal  objection 
to  his  prejudice. 

A  recusation  is  not  a  p!ea  to  the  jurisdiction  of 
the  euurt.  but  simply  to  the  person  of  the  judge. 
It  may,  however,  extend  to  all  the  judges,  as  when 
the  party  has  a  suit  against  the  whole  court.  Po- 
thier,  Proo^d.  Civ.  16 re  parr.  eh.  2,  s.  5.     It  is  a 

Crsonal  challenge  of  the  judge  for  eanse.    See  2 
u390;  6  id.  134. 

The  challenge  of  jurors.  La.  Code  Pract. 
art.  499,  500.  An  act,  of  what  nature  soever 
it  may  he,  by  which  a  strange  heir,  by  deeds 
or  wor  Is,  declares  he  will  not  be  heir.  Di^r, 
29. 2.  05.  See.  generally,  I  Ilopk.  Ch.  N.  Y. 
1 ;  5  Mart.  La.  292. 

RED  BOOK  OF  THE  EXCHEQUER. 

An  ancient  record,  wherein  are  registered  the 
holders  of  lands  per  baroniam  in  the  time  of 
Henry  III.,  the  number  of  hides  of  land  in 
certain  counties  before  the  concuiest,  and  the 
ceremonies  on  the  coronntion  of  £leanor,  wife 
of  Ilenrv  III.:  compiled  by  Alexander  de 
Swenfora,  archdeacon  of  Salop  and  treasurer 
of  St.  Paiirs.  who  died  in  124G.  31  Hen.  III.; 
Jacob,  Law  Diet. ;  Cowel. 

REDDENDO  SINaXTLA  SINatTLIS 

(Lat.).  Referring  particular  things  to  par- 
ticular persons.  Fur  example:  when  two 
descriptions  of  property  are  given  together 
in  one  mass,  both  the  next  of  kin  and  the 
heir  cannot  take,  unless  in  cashes  where  a  con- 
struction can  be  made  reddf^do  Jiiitgitla  sh^ 
gulis,  that  the  next  of  kin  shall  take  the  per- 
•)iud  estate^  and  the  hoir-at-law  the  real  e»- 


tate.    14  Yes.  Gh.  490.    See  1 1  East,  513,  n. ; 
Bacon,  Abr.  Conditions  (L). 

REDDENDUM  (Lat.).  That  clause  in  a 
deed  by  which  the  grantor  reserves  something 
new  to  himself  out  of  that  which  he  granted 
before.  It  usually  fc  Hows  the  tenendum,  and 
is  generally  in  these  words,  '^yieldisig  and 
paying."  In  every  good  reddendum  or  re- 
servation thciie  things  must  concur :  namely, 
it  must  be  in  apt  words ;  it  must  be  of  some 
other  thing  issu.ng  or  coming  out  of  the  thing 
granted,  and  not  a  part  of  the  thing  itself  nor 
of  something  issuing  out  of  another  thing ;  it 
must  be  of  a  thing  on  which  the  grantor  may 
resort  to  distrain ;  it  must  be  made  to  one  of 
the  grantors,  and  not  to  a  stranger  to  the  deed. 
See  2  Blackstone,  Comm.  299 ;  Coke,  Litt.  47 ; 
Sheppard,  Touchst.  80 ;  Cruise,  Dig.  tit.  32, 
c.  24,  s.  1 ;  Dane,  Abr.  Index. 

REDDIDIT  SE  (Lat.).  In  Engllsli 
Praotioe.  An  indorsement  made  on  the 
bail-piece  when  a  certificate  has  been  made 
by  the  proper  officer  that  the  defendant  is  in 
custody.    Corny ns,  Dig.  Bail  (Q.  4). 

REDEMPTION  (Lat.  fe,  red,  back, 
emptio,  a  purchase). 

A  purcnase  back  by  the  seller  from  the 
buyer.  It  is  applied  to  denote  the  perform- 
ance of  the  conaitions  upon  performance  of 
which  a  conditional  sale  is  to  become  inef- 
fective as  a  transfer  of  title,  or,  more  strictly, 
a  right  to  demand  a  reconveyance  becomes 
vested  in  the  seller.  In  the  case  of  mort- 
gages, this  right  is  a  legal  right  until  a  breach 
of  conditions,  when  it  becomes  an  equitable 
right  and  is  called  the  equity  of  redemption* 
See  Mortgage;  £quitv  of  Kidemption. 

REDEMPTIONE8  ( Lat.).  Heavy  fines. 
Distinguished  from  Miserigordia,  which  see. 

REDHIBITION.  In  CivU  Law.  The 
avoidance  of  a  sale  on  account  of  some  vice 
or  defect  in  the  thine  sold,  which  renders  its 
use  impossible  or  so  inconvenient  and  imper- 
fect that  it  must  be  supposed  that  the  buyer 
would  not  have  purchased  it  had  he  known 
of  the  vice.    Ln.  Civ.  Code,  art.  249G. 

This  is  essentially  a  civil-law  right.  The 
effect  of  the  rule  expressed  by  the  maxim 
caveat  emptor  is  to  prevent  any  such  right  at 
common  taw,  except  in  cases  of  express  wa* 
ranty.  2  Kent,  Comm.  374 ;  Sugoen,  Vend. 
222. 

REDHIBITOR7  ACTION.  In  Ci^O 
Law.  An  action  instituted  to  avoid  a  sale 
on  account  of  some  vice  or  defect  in  the  thing 
sold  which  renders  its  use  impossible  or  so 
inconvenient  and  imperfect  that  it  must  bo 
supposed  the  buyer  would  not  have  purchaiied 
it  tiad  he  known  of  the  vice.  La.  Civ.  Code, 
2496. 

REDITUS  ALBI  (Lat.).  A  rent  pay- 
able in  money:  sometimes  called  white  rent, 
or  blanche  farm.     See  Alba  Firma. 

REDITtr8NIORI(Lat.).  A  rent  payable 
in  grain,  work,  and  the  like :  it  was  also  called 
black  mail.    This  name  Was  given  to  it  to 
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distinguish  it  from  i'edilus  alhi^  which  was 
pajable  in  money. 

RBDOBATORE8  (L.  Lat.).  Those  that 
buy  stolen  cloth  and  turn  it  into  some  other 
color  or  fashion,  that  it  may  not  be  recog- 
nised. Redubbers.  Barrin«;ton,  Stat.  2d  ed. 
87,  n.;  Coke,  3d  Inst.  134;  Britton,  c.  29. 


In  Commeroial  La'w.  A 
bill  of  exchange  drawn  at  the  place  where 
another  bill  was  made  payable  and  where  it 
was  protested,  upon  the  place  where  the  first 
biil  was  drawn,  or,  when  there  is  no  regular 
commercial  intercourse  rendering  that  prac- 
ticable, then  in  the  next  best  or  most  direct 
practicable  course.  1  Bell,  Comm.  5th  ed. 
405.     See  Rs-ExcnANGE. 


The  act  of  receiving  satis- 
faction fur  an  injury  sustained.  For  the  mode 
of  obtaining  redress,  see  Remedies  ;  1  Chitty, 
Pract.  Anal.  Table. 

REDUBBERS.  In  Criminal  Law. 
Those  who  bought  stolen  cluth  and  dyed  it 
of  another  color  to  prevent  its  being  identi- 
fied were  anciently  so  called.  Coke,  3d  Inst. 
134. 

REDTJNDANC7.  Matter  introduced  in 
an  answer  or  pleading  which  is  foreign  to  the 
bill  or  articles. 

3.  The  respondent  is  not  to  insert  in  his 
answer  any  matter  foreign  to  the  articles  he 
is  called  upon  to  answer,  although  such  mat- 
ter may  be  admissible  in  a  plea;  but  he  may, 
in  his  answer,  plead  matter  b^  way  of  ex- 
planation pertinent  to  the  articles,  even  if 
such  matter  shall  be  solely  in  his  own  know- 
ledge, and  to  such  extent  incapable  of  proof; 
or  be  may  state  matter  which  can  be  sub* 
■tantiated  by  witnesses;  but  in  this  latter 
instance,  if  such  matter  be  introduced  into 
the  answer,  and  not  afterwards  put  in  the 
plea,  or  proved,  the  court  will  give  no  weight 
or  credence  to  such  part  of  the  answer.  Per 
Lujshington,  3  Curt.  Eccl.  543. 

8.  A  material  distinction  is  to  be  observed 
between  redundancy  in  the  allegation  and 
redundancy  in  the  proof.  In  the  former  case, 
a  variance  between  the  allegation  and  the 
proof  will  be  fatal,  if  the  redundant  allega- 
tions are  descriptive  of  that  which  is  essen- 
tial. But  in  the  latter  case,  redundancy  can- 
not vitiate  because  more  is  proved  than  is 
alleged,  unless  the  matter  superfluously  proved 
goes  to  contradict  some  essential  part  of  the 
allegation.  1  Greenleaf,  £v.  }  67 ;  1  Starkie, 
£v.  401. 

RB-BNTR7.  The  act  of  resuming  the 
possession  of  lands  or  tenements  in  pursuance 
of  a  right  which  the  party  exercising  it  re- 
served to  himself  when  he  quit  his  former 
possession. 

3*  Conveyances  in  fee  reserving  a  ground- 
rent,  and  leases  for  a  term  of  years,  usually 
contain  a  clause  authorizing  the  proprietor 
to  re-eater  in  case  of  the  non-payment  of 
rent,  or  of  the  breach  of  some  covenant  in 
the  lease,  which  forfeits  the  estate.  Without 
inch  reservation  he  would  have  no  right  to 


re-enter  for  the  mere  breach  of  a  coveuanti 
although  he  may  do  so  upon  the  breach  of  a 
condition  which,  by  its  terms,  is  to  defeat 
the  estate  grouted.  3  Wils.  127 ;  2  Bingh. 
13 ;  1  Mann.  &  R.  094  ;  Taylor,  Landl.  k  T. 
{  290. 

When  a  landlord  is  about  to  enforce  his 
right  to  re-enter  for  the  non-payment  of  rent, 
he  must  make  a  specific  demand  of  payment* 
and  be  refused,  before  the  forfeiture  is  com- 
plete, unless  such  demand  has  been  dis- 
pensed with  by  an  express  agreement  of  the 
parties.  18  Johns.  N.  Y.  451 ;  8  Watts.  Penn. 
51 ;  6  Serg.  k  R.  Penn.  151 ;  13  Wend.  N.  Y. 
524 ;  6  Ilalst.  N.  J.  270 ;  7  Term,  117 ;  5  Coke, 
41.  In  the  latter  case,  a  mere  failure  to  pay, 
without  any  demand,  constitutes  a  sufficient 
breach,  upon  ^vhich  an  entry  may  at  any  time 
subsequently  be  made.  2  N.  Y.  147 ;  2  N.  H. 
1G4  ;  2  Dougl.  477;  2  Barnew.  &  C.  490. 

8*  The  requisites  of  a  demand  upon  which 
to  predicate  a  forfeiture  for  the  non-payment 
of  rent,  at  common  law,  are  very  strict.  It 
must  be  for  the  payment  of  the  precise  sum 
due  upon  the  day  when,  by  the  t^rnis  of  the 
lease,  it  becomes  payable;  if  any  days  of 
grace  are  allowed  for  payment,  then  upon 
the  last  day  of  grace.  Coke,  Litt.  203 ;  7  Term, 
117;  Comyns,Dig.i2e7U(D7);  2N.Y.147;  at 
a  convenient  time  before  sunset,  while  there 
is  light  enough  to  see  to  count  the  money,  17 
Johns.  N.  Y.  06 ;  1  Sannd.  287  ;  at  the  place 
appointed  for  payment,  or,  if  no  particular 
place  has  been  specified  in  the  lease,  then  at 
the  most  public  place  on  the  land,  which,  if 
there  be  a  dwelling-house,  is  the  front  door, 
4  Wend.  N.  Y.  313 ;  18  Johns.  N.  Y.  450 ;  1 
How.  211 ;  Coke,  Litt.  202  a,  notwithstand* 
ing  there  be  no  person  on  the  land  to  pay  it, 
Bacon,  Abr.  Rent  (I);  and  if  the  re-entry 
clause  is  coupled  with  the  condition  that  no 
sttjicient  distress  be  found  upon  thepremisest 
the  landlord  must  search  the  premises  to  see 
that  no  such  distress  can  be  found.  15  East, 
286 ;  6  Serg.  &  R.  Penn.  151 ;  8  WaUs,  Penn. 
51. 

But  the  statutes  of  most  of  the  states,  fol- 
lowing the  English  statute  of  4  Qeo.  II.  c.  28, 
now  dispense  with  the  formalities  of  a  com- 
mon-law demand,  by  providing  that  an  action 
of  ejectment  may  be  brought  as  a  substitute 
for  such  a  demand  in  all  cases  where  no  suf- 
ficient distress  can  be  found  upon  the  pre- 
mises. And  this  latter  restriction  disappears 
entirely  from  the  statutes  of  such  of  the  states 
as  have  abolished  distress  for  rent. 

4*  The  clause  of  re-entry  for  non-payment 
of  rent  operates  only  as  a  security  lor  rent; 
for  at  any  time  before  judgment  is  entered 
in  the  action  to  recover  possession  the  tenant 
may  either  tender  to  the  landlord,  or  bring 
into  the  court  where  the  action  is  pending, 
all  the  rent  in  arrear  at  the  time  of  sucn 
payment,  and  all  costs  and  charges  incurred 
by  the  landlord,  and  in  such  case  all  further 
proceedings  will  cease.  And  in  some  states, 
even  after  the  landlord  has  recovered  pos 
session  the  tenant  may  in  certain  cases  be 
reinstated  upon  the  terms  of  the  original 
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lease,  by  paying  up  all  arrearages  and  costs. 
Taylor,  Landl.  &  T.  J  302. 

But  the  courts  will  not  relieve  a^inst  a 
forfeiture  which  has  been  wilfully  incurred 
by  a  tenant  who  assigns  his  lease,  or  neglects 
to  repair  or  to  insure,  contrary  to  his  express 
agreement,  or  if  he  exercises  a  forbidden 
trade,  or  cultivates  the  land  in  a  manner 
prohibited  by  the  lease ;  for  in  all  such  cases 
the  landlord,  if  he  has  reserved  a  right  to 
re-enter,  may  at  once  resume  his  former  pos- 
session and  avoid  the  lease  entirely.  2  Price, 
Exch.  206,  n. ;  2  Mer.  Ch.  459 ;  9  Carr.  &  P. 
706 ;  1  Dall.  Penn.  210 ;  9  Mod.  112 ;  3  Ves. 
^  B.  Ch.  Ir.  29 ;  12  Ves.  Ch.  291. 

RBZrVB.  An  ancient  English  officer  of 
justice,  inferior  in  rank  to  an  alderman. 

He  was  a  ministerial  officer  appointed  to 
execute  process,  keep  the  king's  peace,  and 
put  the  laws  in  execution.  He  witnessed  all 
contracts  and  bargains,  brought  offenders  to 
justice  and  delivered  them  to  punishment, 
took  bail  for  such  as  were  to  appear  at  the 
county  court,  and  presided  at  the  court  or 
folcmote.    He  was  also  called  gerefa. 

There  were  several  kinds  of  reeves :  as,  the 
9htre-gerefa,  shire-reeve  or  sheriff;  the  heh- 
gerrfa^  or  high-sheriff,  tithing-rceve,  burgh- 
or  borough-reeve. 

RE-EXAMINATION.  A  second  ex- 
amination of  a  thing.  A  witness  may  be 
re-examined,  in  a  trial  at  law,  in  the  discretion 
of  the  court ;  and  this  is  seldom  refused.  In 
equity,  it  is  a  general  rule  that  there  can  be 
no  re-exam i nation  of  a  witness  after  he  has 
once  signed  his  name  to  the  deposition  and 
turned  his  back  upon  the  commissioner  or 
examiner.  The  reason  of  this  is  that  he  may 
be  tampered  with,  or  induced  to  retract  or 
qualify  what  he  has  sworn  to.  1  Mer.  Ch. 
f30.   ' 

RB-EXCHANOE.  The  expense  incurred 
by  a  bill'd  being  dishonored  in  a  foreign 
country  where  it  is  made  payable  and  re- 
turned to  that  country  in  which  it  was  made 
or  indorsed  and  there  taken  up.  11  East, 
265  ;  2  Campb.  65. 

3*  The  amount  of  this  depends  upon  the 
course  of  exchanae  between  the  two  countries 
through  which  the  bill  has  been  negotiated. 
Thus,  re-exchange  is  the  difference  between 
the  dral\  and  redraft. 

The  drawer  of  a  bill  is  liable  for  the  whole 
amount  of  re-exchange  occasioned  by  the 
circuitous  miMle  of  returning  the  bill  through 
the  various  countries  in  which  it  has  been 
negotiated,  as  much  as  for  that  occasioned  by 
a  direct  return.  1  Parsons,  Notes  &  B.  650 ; 
2  II.  Blackst.  378;  11  East,  265:  3  Bns.  k. 
P.  335.  And  see  10  La.  562 ;  24  Mo.  65 ;  8 
Watts,  Penn.  545 ;  10  Mete.  Mass.  375 ;  7 
Cranch,  500;  4  Wash.  C.  C.  310;  2  IIow. 
711,  764;  9  Exch.  25;  6  Moore,  Pari.  Cas. 
314. 

8«  In  some  states  legislative  enactments 
have  been  made  which  regulate  damages  on 
re-exchange.  These  damages  are  different 
in  the  several  states ;  and  this  want  of  uni- 


formity, if  it  does  not  create  injustice,  must 
be  admitted  to  be  a  serious  evil.  See  2  Am. 
Jur.  79 ;  23  Penn.  St.  137 :  4  Johns.  N.  Y. 
119 ;  12  id.  17 ;  4  Cal.  395  ;  3  Ind.  53 ;  9  id. 
233  ;  8  Ohio,  292;  Mbasurb  of  Dakaobs. 

RBFALO.  A  word  composed  of  the  three 
initial  syllables  re.  fa.  lo.,  for  reeordarifacicu 
loquelam,  2  Sellon,  Pract.  160;  8  Dowl. 
514. 

REFECTION  (Lat.  re,  again,  ficio,  to 
make).  In  CItU  La'w.  Reparation ;  re- 
establishment  of  a  building.     Dig.  19. 1. 6. 1. 

REFEREE.  A  person  to  whom  has  been 
referred  a  matter  in  dispute,  in  order  that  he 
may  settle  it.  His  judgment  is  called  an 
award.    See  Arbitrator  ;  Rxferbncb. 

REFERENCE.    In  Contracts.     An 

agreement  to  subnirt  to  certain  arbitrators 
matters  in  dispute  between  two  or  more  par- 
ties, for  their  decision  and  judgment.  The 
persons  to  whom  such  matters  are  referred 
are  sometimes  called  referees. 

In  Mercantile  La^v.  A  direction  or  re- 
quest by  a  party  who  asks  a  credit  to  the 
person  from  whom  he  expects  it,  to  call  on 
some  other  person  named,  in  order  to  ascer- 
tain the  character  or  mercantile  standing  of 
the  former. 

In  Practice.  The  act  of  sending  any 
matter  by  a  court  of  chancery,  or  one  ex- 
ercising equitable  powers,  to  a  master  or 
other  officer,  in  order  that  he  may  ascertain 
facts  and  report  to  the  court.  That  part  of 
an  instrument  of  writing  where  it  points  to 
another  for  the  matters  therein  contained. 
For  the  effect  of  such  reference,  see  1  Pick. 
Mass.  27 ;  15  id.  66 ;  17  Mass.  443 ;  7  Halst 
N.  J.  25 ;  14  Wend.  N.  Y.  619 ;  10  Conn. 
422;  3  Me.  393  ;  4  id.  14,  471.  The  thing 
referred  to  is  also  called  a  reference. 

REFERENDARItrS  (Lat.).  An  officer 
by  whom  the  order  of  causes  was  laid  before 
the  Roman  emperor,  the  desires  of  petitioners 
made  known,  and  answers  returned  to  them. 
Vicat,  Voc.  Jur. ;  Galvinus,  Lex. 

REFERENDUM  (Lat.).  In  Interna- 
tional Law.  A  note  addressed  by  an  am- 
bassador to  his  government,  submitting  to  its 
consideration  propositions  made  to  him  touch 
ing  an  object  over  which  he  has  no  sufficient 
power  and  is  without  instructions.  When 
such  a  proposition  is  made  to  an  ambassador, 
he  accepts  it  ad  referendum;  that  is,  under  the 
condition  that  it  shall  be  acted  upon  by  his 
government,  to  which  it  is  referrea. 

REFORM.  To  reorganize ;  to  rearrange. 
Thus,  the  jury  **  shall  be  reformed  by  puttingto 
and  taking  out  of  the  persons  so  impanelled." 
Stat.  3  Hen.  YIII.  c.  12;  Bacon,  Abr. 
Juries  (A). 

To  rdxjrm  an  trutrutneni  in  equity  is  tu 
make  a  decree  that  a  deed  or  other  agreement 
shall  be  made  or  construed  as  it  was  origin- 
ally intended  by  the  parties,  when  an  error 
or  mistake  as  to  a  fact  has  been  committed. 
A  contract  has  been  reformed  although  the 
party  applying,  to  the  court  was  in  the  lega^ 
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profession  and  he  himself  drew  the  contract, 
it  aopearing  clear  that  it  was  framed  so  as  to 
admit  of  a  construction  inconsistent  with  the 
ti'ue  agreement  of  the  parties.  I  Sim.  Jb  S. 
Ch.  210;  3  Russ.  424.  But  a  contract  will 
not  be  reformed  in  consequence  of  an  error 
of  law.  1  Russ.  &  M.  418 ,  1  Chitty,  Pract. 
124. 

REFRESH  THE  MEMORT.  To  re- 
vive the  knowledge  of  a  subject  by  having  a 
reference  to  something  connected  with  it. 

A  witness  has  a  right  to  examine  a  memo- 
randum or  paper  which  he  made  in  relation 
to  certain  facts  when  the  same  occurred,  in 
order  to  refresh  his  memory ;  but  the  P^MP^f  or 
memorandum  itself  is  not  evidence.  5  Wend. 
N.  Y.  301 ;  12  Sere.  &  R.  Penn.  328 ;  6  Pick. 
Mass.  222 ;  1  A.  K.  Marsh.  Ky.  188  j  2  Conn. 
213 ;  1  Const.  So.  C.  336,  373. 

REFUND.  To  pay  back  by  the  party 
who  has  received  it,  to  the  party  who  has 
paid  it,  money  which  ought  not  to  have  been 
paid. 

On  a  deficiency  of  assets,  executors  and 
administrators  cum  tesiamenio  annexo  are 
entitled  to  have  refunded  to  them  legacies 
which  they  may  have  paid,  or  so  much  as 
may  be  necessary  to  pay  the  debts  of  the  tes- 
tator; and  in  order  to  insure  this  they  are 
generally  authorised  to  require  a  refunding 
bond.     See  Bacon,  Abr.  Legacies  (H). 

REFUSAL.  The  act  of  declining  to  re- 
ceive or  to  do  something. 

A  grantee  may  refuse  a  title,  see  Assent  ; 
one  appointed  executor  may  refuse  to  act  as 
such.  In  some  cases,  a  neglect  to  perform  a 
duty  which  the  party  is  required  by  law  or 
his  agreement  to  do  will  amount  to  a  refusal. 

REGARDANT  (French,  regardant,  see- 
ing or  vigilant).  A  villein  regardant  was 
one  who  had  the  charge  to  do  all  base  ser- 
vices within  the  manor,  and  to  see  the  same 
freed  of  annoyances.  Coke,  Litt.  120 ;  2 
Sharswood,  Blackst.  Comm.  93*. 

REOENC7.  The  authority  of  the  per- 
son in  monarchical  countries  invested  with 
the  right  of  governing  the  state,  in  the  name 
of  the  monarch,  during  his  minority,  absence, 
sickness,  or  other  inability. 

REOENT.  A  ruler ;  a  governor.  The 
term  is  usually  applied  to  one  who  governs  a 
regency,  or  rules  in  the  place  of  another. 

In  the  canon  law,  it  signifies  a  master  or 
professor  of  a  college.    Diet,  du  Dr.  Can. 

It  sometimes  means  simply  a  ruler,  di- 
rector, or  superintendent :  as  in  New  York, 
where  the  board  who  have  the  superintend- 
ence of  all  the  colleges,  academies,  and  schools 
are  called  the  regents  of  the  University  of  the 
staje  of  New  York. 

REGIAM  MAJESTATBM  (Lat.).  An 
ancient  book  purporting  to  contain  the  law  of 
Scotland,  and  said  to  have  been  compiled  by 
king  David,  who  reigned  1124-115o.  It  is 
not  part  of  the  law  of  Scotland,  though  it  was 
ordered  to  be  revised  with  other  ancient  laws 
of  Scotland  by  parliaments  of  1405  and  1407. 


Stair,  Inst.  p.  12, 1  16,  p.  508,  {  27.  So  Craig, 
Inst.  1.  8.  11 ;  Scott,  Border  Antio.  prose 
works,  7,  30 ;  but  Erskine,  Inst.  b.  1,  tit.  1, 
{  32,  and  Ross,  Lect  11,  p.  60  e^  «e^.,  main* 
tain  its  authenticity.  It  is  cited  m  some 
modern  Scotch  oases.  2  Swint  409 ;  3  Bell, 
Hou.  L.  It  is,  according  to  Dr.  Robertson, 
a  servile  copy  of  Glanville.  Robertson,  Hist. 
Charles  Y.,  vol.  1.  uote  25,  p.  262;  Erskine, 
Inst.  1. 1.  3. 

REGICIDE  (Lat.  rex,  king,  cedere,  to 
kill,  slay).  The  killing  of  a  king,  and,  by 
extension,  of  a  queen.  Th6orie  des  Lois 
Criminelles,  vol.  1,  p.  300. 

REOIDOR.    In  Spanish  Law.    One  of 

a  body,  never  exceedirg  twelv^,  who  formed 
a  part  of  the  ayuntamientOy  or  municipal  coun- 
cil, in  every  capital  of  a  jurisdiction  in  the 
colonies  of  the  Indies.  The  office  of  regidor 
was  held  for  life  ;  that  is  to  say,  during  the 
pleasure  of  the  supreme  authority.  In  most 
places  the  office  was  purchased ;  in  some 
cities,  however,  they  were  elected  by  persons 
of  the  district,  called  capiiulares.  12  Pet 
442,  note. 

REOIMIENTO.     In  SpaniahLaw. 

The  body  of  regidoree,  who  never  exceeded 
twelve,  forming  a  part  of  the  municipal  coun 
cil,  or  ai/untamientOf  in  everj  capital  of  s 
jurisdiction.     12  Pet.  442,  note. 

REGISTER.  In  Evidence.  A  book 
containing  a  record  of  facts  as  they  occur, 
kept  by  public  authority ;  a  register  of  birtha^ 
marriages,  and  burials. 

Although  not  originally  intended  for  the 
purposes  of  evidence,  public  registers  are  in 
general  admissible  to  prove  the  facts  to  which 
they  relate.  In  Pennsylvania,  the  registry 
of  births,  etc.  made  by  any  religious  society 
in  the  state  is  evidence,  by  act  of  assembly, 
but  it  must  be  proved  as  at  common  law.  6 
Binn.  Penn.  41b.  A  copy  of  the  register  of 
births  and  deaths  of  the  Society  of  Friends 
in  England,  proved  before  the  lord  mayor  of 
London  by  an  ez-parie  affidavit,  was  allowed 
to  be  given  in  evidence  to  prove  the  death  of 
a  person,  1  Dall.  2 ;  and  a  copy  of  a  parish 
register  in  Barbadoes,  certified  to  be  a  true 
copy  by  the  rector,  proved  by  the  oath  of  a 
witness,  taken  before  the  deputy  secretary 
of  the  island  and  notary  public,  under  hir 
hand  and  seal,  was  held  admissible  to  prove 
pedigree,  the  handwriting  and  office  ^f  the 
secretary  being  proved.  10  Serg.  &  R.  Penn. 
383. 

In  North  Carolina,  a  parish  register  of 
births,  marriages,  and  deaths,  kept  pursuant 
to  the  statute  of  that  state,  is  evidence  of 
pedigree.  2  Murph.  No.  C.  47.  In  Connet^ 
ticut,  a  parish  register  has  been  received  in 
evidence.  2  Root,  Conn.  99.  See  15  Johns. 
N.  Y.  226.  See  1  Phillipps,  Ev.  305 ;  TCurt. 
755 ;  6  Eccl.  452. 

In  Common  La^v.  The  certificate  of 
registry  granted  to  the  person  or  persons 
entitlea  thereto,  by  the  collector  of  the  dia- 
trict,  comprehending  the  port  to  which  anv 
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flhip  or  vessel  shall  belong;  more  properly, 
the  registry  itself.  For  the  form,  requisites, 
et<j,  of  certificate  of  registry,  see  Acts  of  Cong. 
Dec,  31,  1792,  1  U.  S.  Stat,  at  Large,  287,  { 
9,  May  C,  1864,  13  U.  S.  Stat,  at  Large,  69,  | 
4 ;  3  Kent,  Comm.  4tb  ed.  141.  See  1  Crancb, 
158 ;  3  id.  338  ;  9  Pet.  682 ;  19  How.  76 ;  3 
Wheat.  GOl ;  9  id.  421 ;  1  Newb.  Adm.  309 ; 
1  Wash.  C.  C.  125;  1  Mas.  C.  C.  306;  1 
Blatchf.  k  II.  Adm.  52. 

REOISTBR,  REGISTRAR.  An  officer 
authorised  by  law  to  keep  a  record  called  a 
register  or  registry :  as,  tne  register  fur  the 
probate  of  wills. 

REGISTER' S  COURT.  In  American 
La^v.  A  coArt  in  the  state  of  Pennsylvania 
which  has  jurisdiction  in  matters  of  probate. 
See  Pennsylvania. 

REGISTER  OF  VTRTSS.  A  book  pr&. 
served  in  the  £nglish  court  of  chancery,  in 
which  were  entered,  from  time  to  time,  all 
forms  of  writs  once  issued.  Stat.  Westm.  2, 
c.  25. 

It  is  spoken  of  as  one  of  the  most  ancient 
books  of  the  common  law.  Coke,  Litt.  159 ; 
Coke,  4th  Inst  150 ;  8  Coke,  Pref. ;  3  Shars- 
wood,  Blackst.  Comm.  183*.  It  was  first 
printed  and  published  in  the  rei^n  of  Hen. 
Ylll.  This  book  is  still  in  authority,  as  con- 
taining, in  general,  an  accurate  transcript  of 
the  forms  of  all  writs  as  then  framed,  and 
as  they  ought  still  to  be  framed  in  modern 
practice. 

But  many  of  the  writs  now  in  use  are  not 
contained  in  it  And  a  variation  from  the 
register  is  not  conclusive  against  the  pro- 
priety of  a  form,  if  other  suifacient  authority 
can  be  adduced  to  prove  its  correctness. 
Stephen,  Plead.  7,  8. 

REGISTRARinS  (Lat.).  An  ancient 
name  given  to  a  notary.  In  England  this 
name  is  confined  to  designate  the  officer  of 
some  court  the  records  or  archives  of  which 
are  in  his  custody. 

REGISTRUM  BREVIUM  (Lat).  The 
name  of  an  ancient  book  which  was  a  collec- 
tion of  writs.    See  Rkgister  of  Writs. 

RBGISTR7.  A  book,  authorised  by  law, 
in  which  writings  are  registered  or  recorded. 

REGNANT.  One  having  authority  as 
a  king;  one  in  the  exercise  of  royal  au- 
thority. 

REGRATING.  In  Criminal  Law. 
Every  practice  or  device,  by  act  conspiracy, 
words,  or  news,  to  enhance  the  price  of  vic- 
tuals or  other  merchandise,  is  so  denominated. 
Coke,  3d  Inst  196 ;  1  Russell,  Crimes,  169. 

In  the  Roman  law,  persons  who  monopo- 
lized grain,  and  other  produce  of  the  earth, 
were  called  dardanarii,  and  were  variously 
punished.     Dig.  47.  11.  6. 

REGRESS.  Returning;  going  back: 
opposed  to  ingress, 

REGULAR  CLERG7.  Monks  who 
lived  according  to  the  rules  of  their  respective 
houses  or  societies,  in  contradistinction  to  the 


parochial  clergy,  who  did  their  duties  "tii 
seculo"  and  hence  were  calleil  secular  clergy, 
1  Sharswood,  Blackst.  Comm.  387,  n. 

REGULAR  DEPOSIT.  One  where  the 
thing  deposited  must  be  relumed.  It  is  dis- 
tinguished from  an  irregular  deposit. 

REGULAR  PROCESS.  Regular  pro- 
cess is  that  which  has  been  lawfully  issued 
by  a  court  or  magistrate  having  competent 
jurisdiction. 

3.  When  the  process  is  regular^  and  the 
defendant  has  been  damnified,  as  in  the  case 
of  a  malicious  arrest,  his  remedy  is  by  an 
action  on  the  case,  and  nut  trespass ;  when  it 
is  irregular^  the  remedy  is  by  action  of  tres- 
pass. 

If  the  process  be  toholhf  illegal  or  misap- 
plied as  to  the  person  intended  to  be  arrested, 
without  regard  to  any  ques:ion  of  fact,  or 
whether  innocent  or  guilty,  or  the  existence 
of  any  debt  then  the  party  imprisoned  may 
legally  resist  the  arrest  and  imprisonment 
and  may  escape,  be  rescued,  or  even  break 
prison  ;  but  if  the  process  and  imprisonment 
were  in  form  legal,  each  of  these  acts  would 
be  punishable,  however  innocent  the  defend- 
ant might  be,  for  he  ought  to  submit  to  legal 
process  and  obtain  his  release  by  due  course 
of  law.  1  Chitty,  Pract.  637 ;  6  East,  304, 
308  ;  1  Smith,  566  ;  6  Term,  234 ;  2  Wils.  47; 
1  East  PI.  Cr.  310 ;  Hawkins,  PI.  Cr.  b.  2,  c.  19, 
ss.  1,  2.    See  Escape;  Arrest;  Assault. 

8*  When  a  party  has  been  arrested  on  pro- 
cess which  has  afterwards  been  set  aside  for 
irregularity,  he  may  bring  an  action  of  tres- 
pass, and  recover  damages  as  well  against  the 
attorney  who  issued  it  as  the  party ;  though 
such  process  will  justify  the  omcer  who  exe- 
cuted it  8  Ad.  &  £.  449 ;  15  East,  615,  note 
c;  1  Strange,  509;  2  W.  Blackst  845:  2Conn. 
700  ;  9  id.  141;  11  Mass.  500;  6  Me.  421 ;  3 
Gill  &  J.  Md.  377  ;  1  Bail.  So.  C.  441 ;  2  Litt 
Ky.  2;H  ;  3  Serg.  &  R.  Penn  139  ;  12  Johns, 
N.  Y.  257  ;  3  Wils.  376.  And  see  Malicious 
Prosecution. 

REHABERE   FACLA.S   SEISINAK 

(Lat.  do  j'ou  cause  to  regain  seihin).  When 
a  sheriff  in  the  *'  habere  Jacias  seisiiiam"  had 
delivered  seisin  of  more  than  he  ought,  this 
judicial  writ  lay  to  make  him  restore  seisin 
of  the  excess.     Reg.  Jud.  13,  51,  54. 

REHABILITATION.  The  act  by  which 
a  man  is  restored  to  his  former  ability,  of 
which  he  had  been  deprived  by  a  conviction, 
sentence,  or  judgment  of  a  competent  tribunal. 

REHEARING.  A  second  consideration 
which  the  court  gives  to  a  cause  on  a  second 
argument. 

A  rehearing  takes  place  principally  when 
the  court  has  doubts  on  the  subject  to  be.de- 
cidcd ;  but  it  cannot  be  granted  by  the  su- 
preme court  after  the  cause  has  been  remitted 
to  the  court  below  to  carry  into  effect  the  de- 
cree of  the  supreme  court    7  Wheat  58. 

REI  INTERVENTUS  (Lat.).  When  a 
party  is  imperfectly  bound  in  an  obligation,  he 
may,  in  general,  annul  such  imperfect  oblige- 


REINSURANCE 


433 


RELATOR 


tion ;  but  when  he  has  permitted  the  opposite 
party  to  act  as  if  his  obligation  or  agreement 
were  complete,  such  things  hat€  intervened  as 
to  deprive  him  of  the  right  to  rescind  soch 
obligation:  these  circumstances  are  the  rei 
intervenius,  1  Bell,  Gomm.  328, 329, 5th  ed. ; 
Barton,  Man.  128. 

RHINSnRANCE.  Insurance  effected 
by  an  underwriter  upon  a  subject  against 
certain  risks  with  another  uncterwriter,  on 
the  same  subject,  against  all  or  a  part  of  the 
same  risks,  not  exceeding  the  same  amounts 
In  the  original  insurance,  he  is  the  insurer ; 
in  the  second,  the  assured.  His  object  in  re- 
insurance is  to  protect  himself  against  the 
risks  which  he  had  assumed.  There  is  no 
priyity  of  contract  between  the  original  as- 
sured and  the  reinsurer,  and  the  reinsurer  is 
under  no  liability  to  zuch  original  assured. 
3  Kent,  Comm.  227 ;  1  Phillips,  Ins.  }  78  a, 
404;  20  Barb.  N.  Y.  468 ;  23  Penn.  St  250; 
9Ind.  443;  13  La.  Ann.  246. 

RXaSSTJABXiB  NOTES.  Bank-notes 
which,  after  having  been  once  paid,  may 
again  be  put  into  circulation. 

The^  cannot  properly  be  called  valuable 
securities  while  m  ,the  hands  of  the  maker, 
kmt,  in  an  indictment,  may  properly  be  called 
goods  and  chattels.  Rv.  i  M.  Cr.  Gas.  218. 
See  5  Mas.  G.  G.  537 ;  2''Russell,  Grimes,  147. 
And  such  notes  would  fall  within  the  descrip- 
tion of  prumUtory  notes.  2  Leaoh,  Gr.  Gas. 
1090,  1093 ;  Russ  k  R.  232. 

REJOIKDBR.  In  Pleading.  The  de- 
fendant's answer  to  the  plaintiff's  replica- 
tion. 

It  must  conform  to  the  plea,  16  Mass.  1 ;  2 
Mod.  343,  be  triable,  certain,  direct,  and  posi- 
tive, and  not  by  way  of  recital,  or  argumenta- 
tiTe,  I  Harr.  &  M*H.  Md.  159 ;  must  answer 
eveiT  material  averment  (»f  the  declaration. 
23  N.  H.  198.  It  must  not  be  double, 
0  Blackf.  421 ;  3  McLean,  G.  G.  163 ;  and 
there  may  not  be  several  rejoinders  to  the 
same  repucation,  1  How.  Miss.  139 ;  1  Wms. 
Saand.  337,  n.,  nor  repugnant  or  insensible. 
See  Goke,  Litt  304 ;  Archbold,  Giv.  Plead. 
278;  Gomyns,  Dig.  Pleader  (H). 

RBIOINING  GRATIS.  Rejoining 
within  four  days  from  the  delivery  of  the  re- 
plication, without  a  notice  to  rejoin  or  demand 
jf  rejoinder.  Wharton,  Lex.  Refoinder;  1 
Archbold,  Pract.  280,  317;  10  Mees  &  W. 
Exch.  12.  But  judgment  cannot  be  signed 
without  demanding  rejoinder.    3  Dowl.  537. 

REItATION  (Lat.  re,  back,  fero,  to  bear). 
In  Civil  La^v.  The  report  which  the  judges 
made  of  the  proceedings  in  certain  suits  to 
the  prince  were  so  called. 

ThftM  relations  took  pluee  wImd  the  Jadg#  bad 
no  law  to  direct  bim,  or  when  the  laws  were  bus- 
cepftibU  of  difficulties :  it  was  then  referred  to  the 
prinoo,  who  was  the  author  of  the  law,  to  give  the 
interpretation.  They  were  made  in  writing,  and 
contained  the  pleadings  uf  the  parties  and  all  the 
proceedings,  together  with  the  judge's  opinion,  and 
prayed  the  emperor  to  order  what  shoald  be  done. 
This  ordinaiice  of  the  prince  thus  required  was 
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called  a  rescript    Their  use  was  abolished  by  Jns- 
tinian,  Nor.  125. 

In  Contracts.  When  an  act  is  done  at 
one  time,  and  it  operates  upon  the  thing  aa 
if  done  at  another  time,  it  is  said  to  do  so  by 
relation :  as,  if  a  man  deliver  a  deed  as  an 
escrow,  to  be  deliyered,  by  the  party  holding 
it,  to  the  grantor,  on  the  performance  of  soma 
act,  the  deliyerr  to  the  latter  will  have  rela- 
tion back  to  the  first  delirery.  Termes  da 
la  Ley.  Asain,  if  a  partner  be  adjudged  a 
bankrupt,  the  partnership  is  dissolved,  and 
snch  dissolution  relates  back  to  the  time  when 
the  commission  issued.  3  Kent,  Comm.  33. 
See  Litt.  Ky.  462-4(16 ;  2  Johns.  N.  Y.  510, 
4  id.  230 ;  15  id,  3G9 ;.  2  Harr.  &  J.  Md.  151 ; 
Fiction. 

RBLATI01T8.  A  term  including  all  the 
kindred  of  the  person  spokeiv  of.  Those  per- 
sons who  are  entitled  as  next  of  kin  under 
the  statute  of  distribution. 

3*  A  legacy  to  "  relations"  generally,  or 
to  "  relations  by  blood  or  marriage,"  without 
enumerating  any  of  them,  will,  therefore, 
entitle  to  a  share  snch  of  the  testator's  rela- 
tives as  would  be  entitled  under  the  statute 
of  distributions  in  the  event  of  intestacy.  1 
Madd.  Ch.  45 ;  1  Brown,  Ch.  33.  See  Cow- 
STRUCTioN,  Relations. 

8*  Relations  to  either  of  the  parties,  even 
beyond  the  ninth  degree,  have  been  holden 
incapable  to  serve  on  juries.  3  Ghitty,  Pract. 
795,  note  e.  Relationship  or  affinity  is  no 
objection  to  a  witness,  unless  in  the  case  of 
husband  and  wife.    See  Witness. 

RELATIVE.  One  connected  with  an- 
other by  blood  or  affinity ;  a  relation ;  a  kins- 
man or  kinswoman.  In  an  adjective  sense, 
having  relation  or  connection  with  some  other 
person  or  thing :  as,  relative  rights,  reli^tive 
powers. 

RELATIVE  POWERS.  Those  which 
relate  to  land:  So  called  to  distinguish  them 
from  those  which  are  collateral  to  it. 

These  powers  are  appendant :  as,  where  a 
tenant  for  life  has  a  power  of  making  leases 
in  possession.  They  are  in  gross  when  a 
person  has  an  estate  in  the  land,  with  a 
power  of  appointment,  the  execution  of  which 
falU  out  of  the  compass  of  his  estate,  but, 
notwithstanding,  is  annexed  in  privity  to  it, 
and  takes  effect  in  the  appointee  out  of  an 
interest  appointed  in  the  appointor.  2  Bou- 
vier,  Inst.  n.  1930. 

RELATIVE  RiaHTS.  Those  to  which 
a  person  is  entitled  in  consequence  of  his  re- 
lation with  others:  such  as  the  rights  of  a 
husband  in  relation  to  his  wife ;  of  a  father 
as  to  his  children ;  of  a  master  as  to  his  ser- 
vant ;  of  a  guardian  as  to  his  ward. 

In  general,  the  superior  may  maintain  an 
action  for  an  injury  committed  against*  his 
relative  rights.  Siee  2  Bouvier,  Inst.  nn. 
2277-2296;  3  id.  n.  3491;  4  id.  nn.  3615- 
3618;  Action. 

RELATOR.  A  rehearser  or  teller;  one 
who,  by  leave  of  court,  brings  an  information 
in  the  nature  of  a  quo  warranto. 
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Atoommon  law,  strictly  speaking,  no  such 
person  as  a  relator  to  an  iutbruiation  is  known, 
ne  bein^  a  creature  of  the  statute  of  Anne, 
0.  20.  In  this  country,  even  wnere  no  sta- 
tute similar  to  that  of  Anne  prevails,  in- 
formations are  allowed  to  be  fileu  by  private 
persons  desirous  to  try  their  rights,  in  the 
name  of  the  attorney-general,  and  these  are 
commonly  called  relators ;  though  no  judg- 
ment for  costs  can  be  rendered  for  or  against 
them.  2  Dall.  Penn.  112;  5  Mass.  231;  3 
Serg.  &  R.  Penn.  52;  15  id,  127 ;  Angell,  Corp. 
470.  In  chancery,  the  relator  is  responsible 
for  costs.    4  Bouvier,  Inst.  n.  4022. 


I.  The  giving  up  or  abandon- 
ing a  claim  or  right  to  the  person  against 
whom  the  claim  exists  or  the  right  is  to 
be  exercised  or  enforced. 

Releascf  may  either  give  np,  discharge,  or  aban- 
don a  right  of  action,  or  convey  a  man's  interest  or 
right  to  another  who  has  possession  of  it  or  some 
estite  in  the  same.  Sbeppard,  Toochst.  320 ;  Little- 
ton, 444 ;  Nelson,  Abr. ;  Bacon,  Abr. ;  Viner,  Abr. ; 
KoUe.  Abr.  In  the  former  class  a  mere  right  is 
larrendered ;  in  the  other  not  only  a  right  is  given 
np,  but  an  interest  in  the  e.^tate  is  conveyed  and 
becomes  vested  in  the  releasee. 

An  express  release  is  one  directly  made  in 
terms  by  deed  or  other  suitable  means. 

An  implied  release  is  one  which  arises  from 
acts  of  tlie  creditor  or  owner,  without  any  ex- 
press agreement.  See  Puthier,  Obi.  nn.  008, 
609. 

A  release  by  operation  of  law  is  one  which, 
though  not  expressly  made,  the  law  presumes 
in  consequence  of  some  act  of  the  releasor: 
for  instance,  when  one  of  several  joint  oblig- 
ors is  expressly  released,  the  others  are  also 
released  bv  operation  of  law.  3  Salk.  £98 ; 
Hob.  10,  66 ;  4  Mod.  380 ;  7  Johns.  N.  Y. 
207. 

2*  Releases  of  claims  which  constitute  a 
cause  of  action  acquit  the  releasee,  and  re- 
move incompetency  as  a  witness  resulting 
from  interest. 

Littleton  says  a  release  of  all  demands  is 
the  best  and  strongest  release.  Sect.  508. 
Lord  Coke,  on  the  contrary,  savs  claims  is  a 
stronger  word.     Coke,  Litt.  291  b. 

In  general,  the  words  of  a  release  will 
be  restrained  by  the  particular  occasion  of 
giving  it.  1  Lev.  235  ;  3  id.  273  ;  1  Show. 
151 ;  2  vl.  47 ;  2  Mod.  108,  n. ;  3  id,  277  ;  T. 
Ravm.  399 ;  Palm.  218. 

3.  The  reader  is  referred  to  the  following 
cases  where  a  construction  has  been  given 
to  the  expressions  mentioned.  A  release  of 
"all  actions,  suits,  and  demands,"  3  Mod. 
277 ;  '*  all  acti(ms,  debts,  duties,  and  de- 
mands," id,  1,  04;  8  Coke.  150  6;  2  Saund. 
6  a;  "all  demands."  5  Coke,  10  b;  2  Mod. 
281 ;  3  id,  185.  278 ;  12  id,  465 ;  1  Lev.  99 ; 
Salk.  578 ;  2  Rolle,  20 ;  2  Conn.  120 ;  -  all 
actions,  quarrels,  trespasses,"  Dy.  2171,  pi.  2 ; 
Croke  Jac.  487 ;  *•  all  errors,  and  all  actions, 
suits,  and  writs  of  error  whatsoever,"  T. 
lUyni.  30'J;  "all  8uit«,"  8  Coke,  150;  "of 
covenants."    5  Coke,  70  b, 

4«  A  release  by  a  witness  where  he  has 


an  interest  in  the  matter  which  is  the  subject 
of  the  suit,  or  release  by  the  party  on  whoso 
side  he  is  interested,  renders  him  competent, 

1  Pbillipps,  £v.  102,  and  the  cases  cited  in 
n.  a.  See  Chitty,  Bail.  329 ;  1  Dowl.  &  R. 
361. 

As  to  the  party  who  can  make  a  release 
which  shall  restore  competency  to  a  witnese, 
see  1  Bos.  &  P.  630 ;  4  Carr.  &  P.  383 ;  9  id. 
199 ;  10  Johns.  N.  Y.  132 ;  14  id.  387  ;  18  id. 
459;  3  N.  II.  115 ;  5  trf.  196;  5  Blackf.  Ind. 
486;  3  Me.  243;  6  id,  57;  4  Vt.  523;  20 
Pick.  Mass.  441. 

In  Estates.  The  conveyance  of  a  man's 
interest  or  right  which  he  hath  unto  a  thing, 
to  another  that  hath  the  possession  thereof 
or  some  estate  therein.  Sneppard,  Touchst. 
320.  The  relinquishment  of  some  right  or 
benefit  to  a  person  who  has  already  some  inte- 
rest in  the  tenement,  and  such  interest  as  quali- 
fies him  for  receiving  or  availing  himself  of 
the  right  or  benefit  so  relinquished.  Burton, 
lieal  Prop.  15*. 

5*  The  words  generally  used  in  such  con- 
veyance are  "remised,  released,  and  forever 
quit-claimed."     Littleton,  {  445. 

Releases  of  land  are,  in  respect  of  their 
operation,  divided  into  five  sorts:  releases 
that  enure  by  way  of  passing  the  estate,  or 
mitter  Vestaie  (j.  p.),  e.g,  a  release  by  joint- 
tenant  to  co-joint-teuant,  which  conveyance 
will  pass  a  fee  without  words  of  limitation. 
Releases  that  enure  by  way  of  passing  the 
right,  or  mitter  It  droit:  e,ij,  by  disseisee  to 
disseisor,  lieleases  that  enure  by  enlarge^ 
ment  of  the  estate. 

Here  there  must  be  an  actual  privity  of 
estate  at  the  time  between  releasor  and  re 
leasee,  who  must  have  an  estate  actually 
vested  in  him  capable  of  enlargement. 

lieleases  that  enure  by  way  of  extinguish- 
ment: e.g.  a  lord  releasing  his  seiguorial 
riehts  to  his  tenant. 

Releases  that  enure  by  way  of  feoffment 
and  entry :  e.g.  if  there  are  two  disseisors,  a 
release  to  one  will  give  him  a  sole  estate,  as 
if  the  disseisee  had  regained  seisin  l>v  entry 
and  enfeoffed  him.  2  Sharswood,  Blackst. 
Comm.  325*.  See  4  Cruise,  Dig.  71 ;  Gilbert^ 
Ten.  82 ;  Coke,  Litt.  £64 ;  3  Brock.  C.  C.  185 ; 

2  Sumn.  C.  C.  487 ;  8  Pick.  Mass.  143 ;  10 
id.  195  ;  7  Mass.  381 ;  5  Ilarr.  &  J.  Md.  158 ; 
2  N.  II.  402 ;  5  Paige,  Ch.  N.  Y.  299 ;  10 
Johns.  N.  Y.  456. 

The  technicalities  of  English  law  as  to 
releases  are  not  generally  applicable  in  the 
United  States.  The  corresponding  convey 
ance  is  a  quit-claim  deed.  2  Bouvier,  Inst 
416:  21  Ala.  n.  s.  125. 

RELEASEE.  A  person  to  whom  a  ro 
lca^e  is  made. 

RELEASOR.    He  who  makes  a  release 

RELEQATIO  (Lat.).  A  kind  of  banish- 
ment known  to  the  civi  I  law,  which  did  not  take 
away  the  rights  of  citizenship,  which  dtpor- 
iatio  did. 

8omo  lay  ihaireUffatic  was  tompomrj,  depnHntiB 
perpetual ;  that  rtUgatio  did  not  take  away  the  pro 
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pcrty  of  th«  exile,  and  that  deporiatio  did ;  bat  these 
dictineUona  do  not  neem  always  to  exist  There 
was  one  sort  of  refet/atio  for  sla\'es,  vii.  in  ayra* ; 
another  for  freemen,  vii.  in  provinciai,  RtUgatio 
only  exiled  from  eertain  limits;  dtportatio  eon- 
fined  to  a  partieular  place  {loetu  jumue).  CalTinuSy 
Lex. 

RELBVANC7.  Applicability  to  the 
issue  joined.  That  quality  of  evidence  which 
renders  it  properly  applicable  in  determining 
the  truth  and  falsity  of  the  matters  in  issue 
between  the  parties  to  a  suit.  See  1  Qreon- 
leaf,  Ev.  2  49. 

RELICT.  A  widow :  as,  A  B  relict  of 
C  B,  A  B  widow  of  C  B. 

REIalCT  A  VBRIFIC  ATIONE  ( Lat.  his 
plendin.ir  being  abandoned). 

In  Pleading.  A  oonfession  of  judgment 
made  after  plea  pleaded :  vis.  a  cogaovtt  acti- 
onem accompanied  by  a  withdrawal  of  the 
plea. 

RELICTION  (Lat  rdincpio,  to  leave  be- 
hind). An  increase  of  the  land  by  the  retreat 
or  recession  of  the  sea  or  a  river. 

Lands  left  dry  by  the  sudden  and  sensible 
recession  of  the  sea,  or  of  a  river  which  flows 
and  re-flows  with  the  tide,  belong  to  the 
sovereign  or  state,  unless  the  property  in  the 
land  so  relicted  has  been  granted  to  indi- 
viduals. In  other  words,  the  right  of  pro- 
perty in  the  soil  is  not  changed  by  such 
change  of  the  water.  But  where  the  reces- 
uon  IS  gradual  and  insensible,  or  where  it 
takes  place  in  fresh-Water  rivers,  the  soil  of 
which  belongs  to  the  riparian  proprietors, 
the  lands  so  relicted  belong  to  the  proprietors 
of  the  estates  which  are  therebv  increased. 
Woolrych,  Wat.  29-36 ;  Schultes,  Aqu.  Rights. 
138;  Ang.  Tide-Waf.  2d  ed.  264-267;  3 
Barnew.  £  G.  91 ;  9  Conn.  41;  2  Md.  Ch. 
Dec.  486 ;  13  N.  Y.  296;  6  Bingh.  163.  But 
this  reliction  must  be  from  the  sea  in  its 
usual  state;  for  if  it  should  inundate  the 
land  and  then  recede,  this  would  be  no  relic- 
tion. AngeU,  Tide- Wat.  ub,  auo,  ;  Ilargrave, 
Tracts,  15 ;  16  Viner,  Abr.  574.     See  Kivxr. 

In  this  country  it  has  been  decided  that 
if  a  navigable  fake  recede  gradually  and 
insensibly,  the  derelict  land  belonj^  to  the 
adjacent  riparian  proprietors ;  but  if  the  re- 
ce^ion  be  sudden  and  sensible,  such  land 
belongs  to  the  state.  I  Hawks,  No.  C.  56 ; 
1  Qill  &  J.  Md.  249.    See  Avulsion  ;  Allc- 

TIOX. 


•.  A  sum  payable  by  the  new 
tenant,  the  duty  being  incident  to  every  feudal 
tenure,  by  way  «»f  fine  or  compORition  with 
the  lord  for  taking  up  the  estate  which, was 
lapsed,  or  fallen  in  by  the  death  of  the  last 
tenant.  At  one  time  the  amount  was  arbi- 
trary ;  but  afterwards  the  relief  of  a  knight's 
fee  became  fixed  at  one  hundred  shillings. 
2  Blackstone,  Comm.  65. 

RBLIQ'ION  (Lat.  r«,  back,  Ugo,  to  bind). 
Real  piety  in  practice,  cnnsinting  in  the  per- 
formance of  all  known  duties  to  God  and  our 
fellow-men.  See  Cuaritiks;  Chaeitablx 
Usis. 


RELIOIOU8  MEN  (L.  Lat.  reJiyiosi). 
Such  as  entered  into  some  monastery  or  con- 
vent. In  old  English  deeds,  the  vendee  was 
often  restrained  from  aliening  to  **  Jews  or 
religious  men,"  lest  the  lands  should  fall 
into  mortmain.  Religious  men  were  civilly 
dead.    Blount. 

RELIGIOUS  TEST.  The  constitution 
of  the  United  States,  art.  6,  s.  3,  declares 
that  "  no  religious  test  shall  ever  be  required 
as  a  qualification  to  any  office  or  public  trust 
under  the  United  States.'' 

This  clause  was  introduced  for  the  double 
purpose  of  satisfying  the  scruples  of  many 
respectable  persons  who  feel  an  invincible 
repugnance  to  any  religious  test  or  affirma- 
tion, and  to  cut  oft*  forever  every  pretence  of 
any  alliance  between  church  and  state  in  the 
national  government.     Story,  Const.  {  1841. 

RELINQUISHMENT.  In  Praotioe. 
A  forsaking,  abandoning,  or  giving  over  a 
rieht:  for  example,  a  plaintiff  niav  relinquish 
a  bad  count  in  a  declaration,  and  proceed  on 
a  good ;  a  man  ma^  relinquish  a  part  of  his 
claim  in  order  to  give  a  court  jurisdiction. 

RELOCATIO  (Lat.).  In  CivU  Law.  A 
renewal  of  a  lease  on  its  determination  on  like 
terms  as  before.  It  mav  be  either  express  or 
tacit:  the  latter  is  when  the  tenant  holds 
over  with  the  knowledge  and  without  objec- 
tion of  the  landlord.  Mackeldy,  Civ.  Law, 
}379. 

REMAINDER.  The  remnant  of  an 
estate  in  lands  or  tenements  expectant  on  a 
particular  estate  created  together  with  the 
same  at  one  time. 

A  contingent  remainder  is  one  which  is 
limited  to  take  effect  on  an  event  or  condition 
which  may  never  happen  or  be  performed,  or 
which  may  not  happen  or  be  performed  till 
after  the  determination  of  the  preceding  par- 
ticular estate.  A  vested  remainder  is  one  by 
which  a  present  interest  passes  to  the  party, 
though  to  be  enjoyed  in  future,  and  by  which 
the  estate  is  invariablv  fixed  to  remain  to  a 
determinate  person  after  the  particular  es- 
tate has  been  spent.  See  2  Johns.  N.  Y.  288 ; 
1  Yeates,  Penn.  340;  GoNTiNasNT  Remain- 
der; Cross-Revainder;  Executory  Dcvisb; 
Liiiitation;  Reversion. 

REMAINDER-MAN.  One  who  is  en- 
titled to  the  remainder  of  the  estate  after  a 
particular  estate  carved  out  of  it  has  expired. 

REMAND  (Lat.  re,  back,  mando,  to  com* 
mand).  When  a  prisoner  is  brought  before 
a  judge  on  a  habeas  corpvs;  for  the  purpose 
of  obtaining  his  liberty,  the  judge  hears  the 
case,  and  either  discharges  him  or  not:  when 
there  is  cause  for  his  detention,  he  remands 
him. 

REMANDINa  A  CAUSE.    In  Prao- 

tloe.  The  sending  it  baok  to  the  same  court 
out  of  which  it  came,  for  the  purpose  of 
having  some  action  on  it  there.    March,  100. 

REMANENT  PRO  DEFECTU  EMP- 
TORUM  (Lat.  remanent,  they  remain,  prv 
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dc/eetv,  through  lack,  emptarum,  of  buyers). 
In  Praotioe.  The  return  made  bj  the  she- 
Tiff  to  a  writ  of  execution  when  fae  bus  not 
been  able  to  sell  the  pr(»pertj  seized,  that  the 
same  remain*  unsold  for  want  of  bia/ers  ;  in 
that  case  the  plaintiff  is  entitled  to  a  vendi-^ 
iioni  exponas.   Comjns,  Dig.  Execution  (C  8). 

REMANET  (Lat.).  InPraotloe.  The 
causes  which  are  entered  for  trial,  and  which 
cannot  be  tried  during  the  term,  are  remaneis, 
Lee.  Diet.  Ttial;  1  SeUon,  Pract.  434;  1 
Phillipps,  Ev.  4. 

RBMEDIAl^.  That  which  affords  a  re- 
medy :  as,  a  remedial  statute,  or  one  which 
is  made  to  supply  some  defects  or  abridge 
some jsuperflui ties  of  the  common  law.  1 
Blackstone,  Oomm.  86.  The  term  remedial 
statute  is  also  applied  to  those  acts  which 
give  a  new  remedy.    Espinasse,  Pen.  Act.  1. 

REMEDT.  The  means  employed  to  en- 
force a  right  or  redress  an  injury. 

St*  Remedies  for  nonrfulfibneni  of  contracts 
are  generally  by  action,  see  Action  ;  As- 
sumpsit; Covenant;  Debt;  Detinue;  or  in 
equity,  in  some  cases,  by  bill  for  specific  per- 
formance. Remedies  for  the  redress  of  inju- 
ries are  either  public,  by  indictment,  when 
the  injury  to  the  individual  or  to  his  property 
affects  the  public,  or  private,  when  the  tort 
is  only  injurious  to  the  individual.  See  In- 
dictuent;  i*£L0NT;  Merqer;  Torts;  Civil 
Remedv. 

8.  Remedies  are  preventive  which  seek 
vtrnpetisatian,  or  which  have  for  their  object 
punishment.  The  preventive,  or  removing,  or 
ubating  remedies  may  be  by  acts  of  the  party 
aggrieved  or  by  the  intervention  of  legal  pro- 
ceedings: as  in  the  case  of  injuries  to  the 
person  or  to  personal  or  real  property,  de- 
fence, resistance,  recaption,  abattment  of  nui- 
sance,, and  surety  of  the  peace,  or  ir^unction  in 
equity,  and  perhaps  some  others.  Remedies 
for  compensation  may  be  either  by  the  acts 
of  the  party  aggrieved,  or  summarily  before 
justices,  or  by  arbitration,  or  action,  or  suit 
at  law  or  in  equity.  Remedies  which  have 
for  their  object  punishments  or  compensation 
and  punishments  are  either  summcury  pro- 
eeedings  before  magistrates,  or  indictment, 
etc. 

4*  Remedies  are  specific  and  eumulaiwe: 
the  former  are  those  which  ean  alone  be 
applied  to  restore  a  right  or  punish  a  crime  y 
for  example,  where  a  statute  makes  unlawful 
what  wa8  lawful  before,  and  gives  a  particu- 
lar remedy,  that  is  specific,  and  must  be  pur- 
sued, and  no  other.  Croke  Jac.  644 ;  1  Salk. 
45 ;  2  Burr.  803.  But  when  an  offence  was 
antoeodently  punishable  by  a  common-law 
proceeding,  as  by  indictment,  and  a  statute 
prescribes  a  particular  remedy,  there  such 
particular  remedy  is  cumulative,  and  pro- 
ceedings may  be  had  at  common  law  or  under 
the  statute.     1  Saund.  134,  n.  4. 

REMEMBRANCERS.  In  English 
LaiKT.  Officers  of  the  exchequer,  who$<e  duty 
it  is  to  remind  the  lord-treasurer  and  the  jus- 
tices of  that  court  of  such  things  as  are  to  be 


called  and  attended  to  for  the  benefit  of  tha 
crown. 

REMISE,  RELEASE,  AND  QUIT- 
CLAIM. The  ordinary  effective  words  in  a 
release.  These  words  are,  in  this  country, 
sufficient  to  pass  the  estate  in  a  primary  con- 
vevance.  7  Conn.  250;  24  N.  H.  460;  21 
Ala.  n.  s.  1£5  ;  7  N.  Y.  422.  Remise  is  a 
French  word  synonymous  with  release.  Soe 
Quit-Claim. 

REMISSION  (Lat.  re,  back,  mitio,  to 

send). 
In  Civil  Law.    A  release  of  a  debt. 

It  is  conventional  when  it  is  expressly  graatad  to 
the  debtor  by  a  creditur  having  k  capacity  lo  alien- 
ate; or  taoit,  when  the  creditor  voluntarily  sarren- 
ders  to  his  debtor  the  original  title,  under  private 
signature,  cunstitutiag  the  obligation.  La.  Civ. 
Code,  art.  2195. 

Forgiveness  or  pardon  of  an  offence. 

It  has  the  effect  of  putting  back  the  offender  into 
the  same  situation  he  was  beTore  the  eommismon  of 
the  offence.  RcmiFsion  is  generally  granted  in 
cases  wbere  the  offence  was  Involuntary  or  eom- 
mitted  in  self-defence.  Pothier,  Pr.  Civ.  seot  7, 
art.  2,  i  2. 

At  Common  Law.  Tbe  act  bv  wbich  a 
forfeiture  or  penalty  is  forgiven.  10  Wheat. 
246. 

REMIT.    To  annul  a  fine  or  forfeiture. 

This  is  generally  done  by  the  courts  where 
they  have  a  discretion  by  law:  as,  for  ex- 
ample, when  a  juror  is  fined  for  non-attend- 
ance in  court,  after  being  duly  summoned, 
and,  on  appearing,  he  produces  evidence  to 
the  court  that  he  was  sick  and  unable  to  aU 
tend,  the  fine  will  be  remitted  by  the  court. 

In  Commeroial  Law.  To  send  money, 
bills,  or  something  which  will  answer  the 
purpose  of  money. 

REMITTANCE.  In  Commercial  La^r. 

Money  sent  by  one  merchant  to  another, 
either  in  specie,  bill  of  exchange,  draft,  or 
otherwise. 

REMITTEE.  A  person  to"  whom  a  re- 
mittance is  made.     Story,  Bailm.  J  75. 

REMITTER  To  be  placed  back  in  pot- 
session. 

When  one  having  a  right  to  lands  is  out 
of  possession,  and  afterwards  the  freehold  is 
cast  upon  him  by  some  defective  title,  and  ha 
enters  by  virtue  of  that  title,  the  law  remits 
him  to  his  ancient  and  more  certain  rights 
and,  by  an  equitable  fiction,  supposes  him  to 
have  gained  possession  under  it.  3  Shara- 
wood,  Blackst.  Comm.  190;  Comyns,  Dig. 
Remitter. 

R'EMITTIT  DAMNA  (Lat.  he  releaaea 
damages).  An  entry  on  the  record,  by  which 
the  plaintiff  declares  that  he  remits  the  d»* 
mages  or  a  part  of  the  damages  which  bava 
been  awarded  him  by  the  jury,  is  so  called. 

In  some  cases  a  misjoinder  of  actions  may 
be  cured  by  the  entry  of  a  remitiit  damnm^ 
1  Chitty,  Plead.  *£07. 

REMITTITUR  DABIKUM  or  DAM« 
NA.    In  Praotioje.    The  act  of  the  plai»> 
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tiff  upon  the  record,  whereby  he  abates  or 
remits  the  ezoess  t)f  damages  found  by  the 
jury  beyond  the  sum  laid  in  the  declaration. 
See  I  Saund.  285,  n.  6 ;  4  Conn.  109 ;  Boavier, 
l&st.  Index. 

RiaCITTirUR  OF  RBCORD.  After 
a  record  has  been  removed  to  the  supreme 
court,  and  a  judgment  has  been  rendered,  it 
is  to  be  remitted  or  sent  back  to  the  court  be- 
low,  for  the  purpose  of  re-trying  the  cause, 
when  the  judgment  has  been  reversed,  or  of 
issuing  an  exeeution  when  it  has  been  affirmed. 
The  act  of  so  returning  the  record,  and  the 
writ  issued  for  that  purpose*  bear  the  name 
of  remittitur. 

RBMITTOR.  A  person  who  makes  a  To- 
rn Htance  to  another. 

JEIBMOHSTRANCB.  A  petition  to  a 
court  or  deliberative  or  legislative  body,  in 
which  those  who  have  signed  it  request  that 
something  which  it  is  in  contemplation  to 
perform  shall  not  bo  done. 

REMOTB.  At  a  distance;  afar  off.  See 
Causa  Proxiha  ;  Measurk  of  Davages. 

RBMOVAL  FROM  OFFICI!.  A  de- 
privation of  office  by  the  act  of  a  competent 
officer  or  of  the  legislature.  It  may  be  ex- 
press, that  is,  by  a  notification  that  the  officer 
has  been  removed,  or  implied,  by  the  apoint- 
ment  of  another  person  to  the  same  office. 
»Wnll.  Jr.  C.  C.  118.  See  13  Pet.  130 ;  1  Cranch, 
137. 

REMOVBR.  IhPraotioo.  A  transfer  of 
a  suit  or  cause  out  of  one  court  into  another, 
which  is  effected  by  writ  of  error,  certiorari, 
and  the  like.     11  Coke,  41. 

RXIMUNERATION.  Reward;  recom- 
pense ;  salary.     Dig.  17.  1.  7. 

RENDBR.  To  yield ;  to  return ;  to  give 
again :  it  is  the  reverse  of  prender, 

RENDBZVOnS.  A  place  appointed  for 
meeting.  Especially  used  of  places  appoint- 
ed for  the  meeting  of  ships  and  their  convoy, 
and  for  the  meeting  of  soldiers. 

RENEWAL.  A  change  of  something 
old  lor  something  new* :  as,  the  renewal  of  a 
note ;  the  renewal  of  a  lease.  See  Novation  ; 
1  Bouvier,  lust.  n.  800. 

RENOUNCE.  To  give  up  a  right :  for 
esamplc,  an  executor  mny  renounce  the  right 
of  administering  the  estate  of  the  testator; 
a  widow,  the  right  to  administer  to  her  intes- 
tate husband's  estate. 

RBNOtTNCING  PROBATE.  Giving 
up  the  right  to  be  executor  of  a  will,  wherein 
he  has  been  appointed  to  that  office,  by  re- 
fusing to  take  out  probate  of  such  will.  Tol- 
ler, Exec.  42 ;  1  Williams,  Exec.  230,  231 ; 
20  &  21  Vict,  c,  77,  {  79 ;  21  &  22  Vict.  c. 
94,  i  16. 

RENT.  A  return  or  comnensation  for 
the  possession  of  some  corporeal  inheritance, 
and  is  a  certain  profit,  either  in  money,  pro- 
visions, or  la1x)r,  issuing  out  of  lands  and 
tenemei  ts,  in  return  for  their  use. 


Borne  of  «ts  oommon-taw  properties  are  that  it 
must  be  a  profit  to  the  proprietor,  oertain  in  its 
character,  or  capable  of  being  reduced  to  a  cer- 
tainty, issuing  yearly,  that  is,  periodically,  out  of 
the  thing  granted,  and  not  be  part  of  the  land  or 
thing  itself.  Coke,  Litt  47 ;  2  Sharswood,  Blaokst 
Comm.  41. 

At  oommoD  law  there  were  three  species  of  reoti 
rent  tervtcs,  having  some  oorporeal  service  at- 
tached to  the  tenure  of  the  Una,  to  which  the  right 
of  distress  was  necessarily  incident;  rent  charge, 
which  was  a  reservation  of  rent,  with  a  clause  author- 
Iting  its  collection  by  distress ;  and  rent  teckf  wber« 
there  was  no  such  clause,  but  the  rent  could  only 
be  collected  by  an  ordinary  action  at  law.  These 
distinctions,  however,  for  all  praetioal  purpose^ 
have  become  obsolete,  in  consequence  of  various 
statutes  both  in  Englancf  and  in  this  oountry^ 
allowing  every  kind  of  rent  tx>  be  distrained  for^ 
without  distinction.    See  Taylor,  Landl.  A  T.  {  370. 

3.  The  payment  of  rent  is  incident  to  every 
tenancy  wnere  the  relation  of  landlord  ana 
tenant  subsists,  except  as  to  mere  tenanciet 
at  will  or  by  sufferance,  where  this  relation 
cannot  be  said  to  exist.  And  no  tenant  can 
resist  a  demand  for  rent  unless  he  shows 
that  be  has  been  evicted  or  become  otherwise 
entitled  to  quit  the  premises,  and  has  actually 
done  BO,  before  the  rent  in  question  became 
due.  By  the  strictness  of  the  common  law, 
when  a  tenant  has  once  made  an  agreement 
to  pay  rent,  nothing  will  excuse  him  from 
continuing  to  pay,  although  the  premisei 
should  be  reduced  to  a  ruinous  condition  by 
some  unavoidable  accident  of  fire,  flood,  or 
tempest.  6  Mass.  63 ;  4  Ilarr.  &  J.  Md.  564 ; 
3  Johns.  N.  ¥.44;  4  Paige,  Oh.  N.  Y.  355 ; 
3  Du.  N.  Y.  464 ;  5  Barb.  N.  Y.  601 ;  1  Term, 
310 ;  Al.  26 ;  2  Ld.  Kaym.  1477 ;  9  Price, 
£xch.  294. 

8*  But  this  severity  of  the  ancient  law 
has  been  somewhat  abated  in  this  country, 
and  in  this  respect  conforms  to  the  mora 
reasonable  provisions  of  the  Code  Napoleon, 
art.  1722,  which  declares  that  if  the  thing 
hired  is  destroyed  by  fortuitous  events,  durinc 
the  continuance  of  the  lease,  the  contract  of 
hiring  is  rescinded,  but  if  it  be  only  destroyed 
in  part,  the  lessee  may,  according  Ut  oircum* 
stances,  demand  either  a  diminution  of  th« 
rent  or  a  rocision  of  the  contract  itself.  Tht 
same  provision  is  to  be  found  substantially  in 
the  Cude  of  Louisiana,  art.  2067,  and  in  the 
act  of  the  legislature  of  New  York  of  I860. 
In  South  Carolina  and  Pennsylvania  it  was 
decided  that  a  tenant  who  had  been  di»» 
possessed  by  a  public  enemy  ought  not  to  pay 
rent  for  the  time  the  possession  wa.s  withheld 
from  him  ;  and  in  Maryland  it  has  been  held 
that  where  a  hurricane  rendered  n  house  un- 
tenantable it* was  a  };ood  defence  to  an  action 
for  rent.  But  these  cases  are  evidently  ex- 
ceptions to  the  general  rule  of  law  abov« 
stated.  1  Bay.  So.  C.  ^199 ;  5  Watts,  Penn. 
517 ;  4  M'Cord,  So.  C.  447. 

4«  The  quiet  enjoyment  of  the  premises, 
unmolested  by  the  landlord,  is  an  implied 
condition  to  the  payment  of  rent,  li,  toero- 
fore,  he  ousts  the  tenant  from  any  con9idel^ 
able  portion  of  the  premises,  or  erects  a 
nuisance  of  any  description  upon  or  so  near 
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to  them  as  to  oblige  the  tenant  to  remove,  or 
if  the  possession  of  the  laud  should  bo  re- 
covered by  a  third  person,  by  a  title  superior 
to  that  01  the  landlord,  the  dispossession  in 
cither  ease  amounts  to  an  eviction,  and  dis- 
charges the  ubligation  to  pay  rent.  2  Ired. 
No.  C.  350 ;  8  Cow.  N.  Y.  727 ;  3  Ilarr.  N. 
J.  304 ;  4  K.iwle.  Ponn.  331) :  4  Wend.  N.  Y. 
432;  4  L'i^li,  Va.  484;  24  Barb.  N.  Y.  178; 
4  N.  Y.  217 ;  1  Ld.  Raym.  77  ;  1  Term, 
6/1 ;  2  Brod.  &  B.  6S0 ;  1  Mces.  &  W.  Exch. 
717. 

As  rent  isssncs  out  of  the  land,  it  is  said 
to  be  incident  to  the  reversion,  and  the  right 
to  demand  it  necessarily  attaches  itself  to 
the  ownership,  and  foll/ws  a  transfer  of  the 
premises,  and  the  several  part^  thereof,  with- 
out the  consent  uf  the  occupant.  Every  oc- 
cupant is  chargeable  with  rent  by  virtue  of 
kis  occupation,  whether  he  be  the  tenant  or 
an  assignee  of  the  tenant.  The  original  ten- 
ant cannot  avoid  his  liability  by  transferring 
his  lease  to  another,  but  his  assignee  is  only 
Hable  so  long  as  he  remains  in  possession, 
and  may  disciiarge  himself  by  the  nimplo  act 
of  assigning  over  to  some  one  else.  14  Wend. 
N.  Y.  63 ;  5  Ii:il,  N.  Y.  481 ;  I  Nott.  & 
M'C.  Si.  C.  104;  12  Pick.  Miw.  4J0;  4 
Leigh,  Va.  G9 ;  2  Ohio,  221 ;  1  Wash.  C.  C. 
375;  1  Rawle,  Penn.  155;  3  Barnew.  &  Aid. 
395;  8  East,  31G ;  8  Tuunt.  715;  11  Ad.  & 
£.  403;  Groke  Elis.  256;  Coke.  Lltt.  46  b; 
Croke  Jac.  309,  521;  2  Atk.  Ch.  546;  3 
Campb.  394.  When  rent  will  be  apportioned, 
see  A^pobtionmint;  Landlord  and  Ten- 
ant. 

5*  The  day  of  payment  depends,  in  the 
first  instance,  upon  the  contract:  if  this  is 
•ilent  in  that  respect,  rent  is  payable  quar^ 
terly  or  half-yearly,  according  to  the  custom 
of  the  country;  but  if  there  be  no  usage  gov- 
erning the  case,  it  is  not  due  until  the  end  of 
the  term.  Formerly  itwas  payable  before  sun- 
set of  the  day  whereon  it  whs  to  be  paid,  on 
the  reasonable  ground  that  snfficient  light 
should  remain  to  enable  the  parties  to  count 
the  money  ;  but  now  it  is  not  considered  due 
until  midnight  or  the  last  minute  of  the  natu- 
ral day  on  which  it  is  made  payable.  This 
rule,  however,  may  be  varied  by  the  custom 
of  different  places.  Coke.  Litt.  202  a;  I 
Saund.  287 ;  15  Pick.  Mass.  147 ;  6  Serg.  & 
R.  Penn.  432 ;  3  Kent,  Comm.  374 ;  2  Madd. 
Oh.  268.     And  see  Forfeiture;  Re-Entry. 

When  rent  is  payable  in  money,  it  must 
strictly  be  made  in  the  gold  and  silver  coin 
made  current  by  the  laws  of  congress.  Such 
coin  as  is  issued  from  the  mint  may  be  coun  ted, 
and  the  creditor  must  take  it  at  its  nominal 
talue;  but  with  respect  to  foreign  coin  he 
may  docline  to  receive  it  except  by  its  true 
weight  and  value.  Bank-notes  constitute 
part  of  the  currency  of  the  country,  and 
ordinarily  pass  as  money,  and  nre  a  good  ten- 
der, unless  specially  objected  to  by  the  cre- 
ditor at  the  time  of  the  offer.  10  Wheat. 
847.  If  the  contract  specifies  a  place  of  pay- 
ment, a  tender  of  rent,  whether  in  money  or 
in  kind,  must  be  made  at  that  place ;  but,  if 


no  place  is  specified,  a  tender  of  either  on  tht 
land  will  be  sufficient  to  prevent  a  forfeiture. 
16  Term,  222;  6Cow.72§;  4  Wend.  313;  IC 
N.  Y.  80 :  4  Taunt.  555.  See,  generally, 
Bacon,  Abr. :  Bjuvier,  Jr^t.  Index ;  Wash  ' 
burn,  Real  Prop. ;  Distress  ;  Re-Entry. 

RENT  CHARGE.  A  rent  reserved  with 
a  power  of  enforcing  its  payment  by  distress. 

RENT-ROLL.  A  list  of  rents  payable 
to  a  particular  person  or  public  body. 

RENT  8ECK.  A  rent  collectable  only 
by  action  at  law  in  case  of  non-payment. 

RENT  SERVICE.  A  rent  embracing 
some  corporal  service  attendant  upon  the 
tenure  of  the  land.  Distress  was  necessarily 
incident  to  such  a  rent. 

RENT,  ISSUES,  AND  PROFITS. 

The  profits  arising  from  property  g(^nftrnl  y, 
Mas>.  Gen.  Stat.  1860,  p.  537 ;  N.  Y.  Rev. 
Stat.,  Stat,  of  1849  for  better  protection  uf 
proiierty  of  married  women. 

This  phrase  in  the  Vermont  statute  has 
been  held  not  to  cover  "  yearly  profit*."  26 
Vt.  741.  See  Construction,  and  the  separate 
titles. 

RENTAL.  A  roll  or  list  of  the  rents  of 
an  estate,  containing  the  description  of  the 
lands  let,  the  niuues  of  the  tenants,  and  other 
particulars  connected  with  such  estate.  This 
IS  the  same  as  rent-rvU,  from  which  it  is  said 
to  be  corrupted.  ' 

RENTE.  In  French  I»aw.  A  word 
nearly  synonymous  with  our  word  annuity. 

RENTE  FONCIERE.  In  French 
Law.  A  rent  which  issues  out  of  land ;  and 
it  is  of  its  essence  that  it  be  perpetual,  for  if 
it  be  made  but  for  a  limited  time  it  is  a  lease. 
It  may,  however,  be  extinguished.  La.  Civ. 
Code,  art.  2750,  2750 ;  Potbier.  See  Ground- 
Rent. 

RENTE  VIAOERE.    In  French  Law. 

An  annuity  for  life.  La.  Civ.  Code,  art. 
2764;  Pothier,  RenU,  n.  215. 

RENUNCIATION.  The  act  of  giving 
up  a  right. 

%•  It  is  a  rule  of  law  that  any  one  may 
renounce  a  right  which  the  law  has  establishes 
in  his  favor.  To  this  maxim  there  are  many 
limitations.  A  party  may  always  renounce 
an  acquired  right:  as,  for  example,  to  take 
lands  by  descent;  but  one  cannot  always 
give  up  a  future  right  before  it  has  accrued, 
nor  to  the  benefit  conferred  by  law,  although 
such  advantage  may  be  introduced  only  lor 
the  benefit  of  individuals.  ' 

3»  For  example,  the  power  of  making  a 
will,  the  right  of  annulling  a  future  cod> 
tract  on  the  ground  of  fraud,  and  the  right  of 
pleading  the  act  of  limitations,  cannot  be 
renounced.  The  first,  becnuse  the  party  must 
be  left  free  to  make  a  will  or  not;  and  the 
latter  two,  because  the  right  has  not  yet 
accrued. 

4*  This  term  is  usually  employed  to  sig 
nify  the  abdication  or  giving  up  of  one  s 
country  at  the  time  of  choosing  another.   The 
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act  of  congrera  reqaires  froto  a  foreigner  who 
applies  to  become  naturalized  a  renunciation 
or  all  allegiance  and  fidelity  to  any  foreign 
prince,  potentate,  state,  or  sovereignty  whereof 
■uch  auen  may  at  the  time  be  a  citisen  or 
Babject.     See  Citizen  ;  Expatriation  ;  Na- 

TKRALIZATION.     . 

RBPAIR8.  That  worV  which  is  done  to 
an  estate  to  keep  it  in  good  order. 

3.  What  a  party  is  bound  to  do,  when  the 
law  impwes  uuon  him  the  duty  to  make  neces- 
sary repairs,  aoes  not  appear  to  be  very  ac- 
curately defined.  Natural  and  unavoidable 
decay  in  the  buildings  must  always  be  allowed 
for,  when  there  is  no  express  covenant  to  the 
contrary ;  and  it  seems  tne  lessee  will  satisfy 
the  obi  ligation  the  law  imposes  on  him  by 
deliverin;;  the  premises  at  the  expiration  of 
bi.^  tenancy  in  a  habitable  state.  Questions 
in  relation  to  repairs  most  frequently  arise 
between  the  landlord  and  tenant. 

8*  When  there  is  no  express  agreement 
between  the  parties,  the  tenant  is  always 
required  to  do  the  necessary  repairs.  Wood- 
fall,  Landl.  &  T.  244;  6  Cow.  N.  Y.  475.  He 
is,  therefore,  bound  to  put  in  windows  or 
doors  that  have  been  broken  by  him,  so  as  to 
prevent  any  decay  of  the  premises;  but  he  is 
not  required  to  put  a  new  roof  on  an  old  worn- 
out  house.    2  Esp.  590. 

4*  An  express  covenant  on  the  part  of  the 
lessee  to  keep  a  house  in  repair,  and  leave  it 
in  as  good  a  plight  as  it  was  when  the  lease 
was  made,  does  not  bind  him  to  repair  the 
ordinary  and  natural  docay.  Woodfall,  Landl. 
t  T.  250.  See  7  Gray,  Mass.  550.  And  it  has 
been  held  that  such  a  covenant  does  not  bind 
him  to  rebuild  a  house  which  had  been  de- 
stroyed by  a  public  enemy.  I  Dall.  Penn.  210. 
Sec  J  Dy.  33  a. 

5.  As  to  the  time  when  the  repairs  are  to 
be  made,  it  would  seem  reasonable  that  when 
the  lessor  is  bound  to  make  them  he  should 
have  the  r'ght  to  enter  and  make  them,  when 
a  delay  until  after  the  expiration  of  the  lease 
would"  be  injurious  to  the  estate  ;  but  when 
no  such  damage  exists,  the  landlord  should 
have  no  right  to  enter  without  the  consent  of 
the  tenant.  See  18  Toullicr,  n.  297.  When 
a  house  has  been  destroyed  by  accidental 
fire,  neither  the  tenant  nor  the  landlord  is 
bound  to  rebuild,  unless  obliged  by  some 
agreement  so  to  do.  4  Paige,  Ch.  N.  i .  355  ; 
1  Term,  708;  Fonblanque,  b.  1,  c.  5,  s.  8. 
See  6  Term,  C50;  4  Campb.  275;  Com. 
027;  2  Show.  401;  3Ves.Ch.34;  Coke,  Litt. 
27  a,  note  1 ;  3  Johns.  N.  Y.  44 ;  6  Mass.  03 ; 
Piatt,  Cov.  206 :  C«  myn«»,  Dig.  Condition 
(L  12) :  T^.  Civ.  Code,  2070;  1  Sound.  322, 
n.  1,  323,  n.  7 :  2  id,  158  6.  n.  7  &  10 ;  Bou- 
.vier,  Inst.  Index. 

REPARATION.  The  redress  of  an 
injury;  amends  for  a  tort  inflicted.  See 
Rehbuv. 

REPARATIONE  FACIENDA, 
WRIT  DE  ^Lat.).  The  name  of  an  ancient 
writ,  which  lies  by  one  or  more  joint  tenants 
against  the  other  joint  tenants,  or  by  a  per- 


son owning  a  house  or  building  against  the 
owner  of  the  adjoining  building,  to  com- 
pel the  reparation  of  such  joint  property. 
Fitzhorbert,  Nat.  Brev.  295. 

REPEAL.  The  abrogation  or  destruction 
of  a  law  by  a  legislative  act. 

tl»  A  repeal  is  express,  as,  when  it  is 
literally  declared  by  a  subsequent  law,  or 
impliea,  when  the  new  law  contains  pro- 
visions contrary  to  or  irreconcilable  with 
those  of  the  former  law. 

A  law  may  be  repealed  by  implication,  by 
an  affirmative  as  well  as  by  a  negative  sta- 
tute, if  the  substance  is  inconsistent  vrith  the 
old  statute.  1  Ohio,  10 ;  2  Bibb,  Ky.  9G ; 
Ilarp.  So.  C.  101 ;  4  Wash.  C.  C.  691. 

8*  It  is  a  general  rule  that  when  a  penal 
statute  punishes  an  offence  by  a  certain  pen- 
alty, ana  a  new  statute  is  passed  imposing 
a  greater  or  a  lesser  penalty  for  the  same 
offence,  the  former  statute  is  repealed  by 
implication.  5  Pick.  Mass.  108 ;  21  id,  373 ; 
3  Ilalst.  48 ;  1  Stew.  506  ;  3  A.  K.  Marsh. 
70.  See  1  Binn.  Penn.  601;  Bacon,  Abr. 
Slhtyte  (D) ;  7  Mass.  140. 

By  the  common  law,  when  a  statute  repeals 
another,  and  afterwards  the  repealing  statute 
is  itself  repealed,  the  first  is  revived.  2  Blackf. 
Ind.  32.  In  some  states  this  rule  hits  been 
changed,  as  in  Ohio  and  Louisiana.  La.  Civ. 
Code,  art.  23. 

4«  When  a  law  is  repealed,  it  leaves  all 
the  civil  rights  of  the  parties  acquired  under 
the  law  unaffected.  3  La.  337;  4  id,  191 ;  2 
South.  N.  J.  680 ;  Brccbe,  111.  App.  29 ;  2 
Stew.  Ala.  160. 

When  a  penal  statute  is  repealed  or  so  mo- 
dified as  to  exempt  a  class  from  its  operation, 
violations  committed  before  the  repeal  are 
also  exempted,  unless  specifically  reserved, 
or  unless  tnere  have  been  some  private  right 
vested  by  it.  2  Dan.  Ky.  330;  4  Yeates, 
Penn.  392;  5  Rand.  Va.  657 ;  1  Wash.  C.  C. 
84 ;  2  Va.  Cas.  382. 

REPERTORY.    In  French  Law.    A 

word  used  to  denote  the  inventory  or  minutes 
which  notaries  are  required  to  make  of  all 
contracts  which  take  place  before  them.  Dul- 
loz,  Diet. 

REPETITION.     In  CMl  Law.    The 

act  by  which  a  person  demands  and  seeks  to 
recover  what  he  has  paid  by  mistake  or  de- 
livered on  a  condition  which  has  not  been 
performed.     Dig.  12.  4.  5. 

The  name  of  an  action  which  lies  to  re- 
cover the  payment  which  has  been  made  by 
mistake,  when  nothing  was  due. 

Repetition  is  never  admitted  in  relation  to 
natural  obligations  which  have  been  volun- 
tarily acquitted,  if  the  debtor  had  capacity 
to  give  his  consent.    6  TouUier,  3S€. 

In  order  to  entitle  the  payer  to  recover 
back  money  paid  by  mistaxe,  it  must  have 
been  paid  by  nim  to  a  person  to  whom  he  did 
not  owe  it,  for  otherwise  he  cannot  recover  it 
back, — the  creditor  having,  in  such  case,  the 
just  right  to  retain  the  money.  UeptiUio 
nulla  ett  ab  to  qui  suum  recepU, 
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How  far  money  paid  under  a  mistake  of 
taw  is  liable  tu  repetition  baa  been  discussed 
by  civilians;  and  opinions  on  this  subject  are 
divided.  2  Pothier,  Obi.  Evans  ed.  3&,  408- 
437;  1  Story,  Eq.  Plead.  J  HI,  note  2. 

In  Sootch  iscw.  The  act  of  reading 
over  a  witness's  deposition,  in  order  that  he 
may,  adhere  to  it  or  correct  it,  at  his  choice. 
The  same  as  recoIemeiU  (q.  v.)  in  the  French 
law.  2  Beutham,  Ev.  b.  3,  c.  12,  p.  239.  See 
Legacy. 

RSPLBADBR.  In  Pleading.  Making 
a  new  series  of  pleadings. 

Judgment  uf  repleader  differs  from  » judgment  uoH' 
obttante  verefiieto  in  this :  tbat  it  is  allowed  by  the 
court  to  do  justice  between  the  parlies  where  the 
defect  is  in  the  form  or  manner  of  stating  the  right, 
and  the  isfVic  joined  is  on  an  immaterial  point,  so 
that  it  cannot  tell  for  whom  to  give  judgment,  7 
Mass.  312;  3  Pick.  Mat's.  124;  19  id.  419;  while 
judgment  non  olmtaute  is  given  only  where  it  is 
dearly  apparent  to  the  court  that  the  party  who 
has  succeeded  has,  upon  his  own  showing,  no  me- 
rits, and  cannot  have  by  any  manner  of  statement. 
1  Chitty,  Plead.  668.     See  10  Ark.  194. 

3*  It  may  be  ordered  by  the  court  for  jthe 
purpose  of  obtaining  a  better  issue,  if  it  will 
effect  substantial  justice  where  issue  has  been 
reached  on  an  immaterial  point.  3  Bos.  &  P. 
353;  2  Johns.  N.Y.  388;  6id.  1;  16trf.230; 
3  Hen.  &  M.  Ya.  1 18, 161.  As  a  plea  of  pay- 
ment on  a  given  day  to  an  action  on  a  bond 
conditioncfi  to  pay  on  or  hrfoi-e  that  day.  2 
Strange,  094.  It  is  not  to  be  allowed  till 
after  trial  for  a  defect  which  is  aided  by  ver- 
dict. 2  Salk.  579;  2  Snund.  319  b;  ISacon, 
Abr.  Pleas.  If  granted  or  denied  where  it 
should  not  be,  it  is  error.  2  Sulk.  579.  See 
9  Ala.  N.  s.  198. 

The  judgment  is  general,  and  the  parties 
must  begin  at  the  first  fault  which  occasioned 
the  immaterial  issue,  1  Ld.  llaym.  109;  en- 
tirely anew,  if  the  declaration  is  imperfect,  1 
Chit'tv,  Plead.  508;  that  the  action  must  be 
diFmfssed  in  such  cnpe,  1  Wash.  Va.  135,  with 
the  replication,  if  that  be  faulty  and  the  bar 
be  good.  3Kebl.604;  IWatch.Va.  155.  No 
costs  are  allov/ed  to  either  side.  2  Yentr. 
196;  0  Term,  131 ;  2  Bos.  &  P.  376. 

8*  It  cannot  be  awarded  nfter  a  default  at 
nisi  priuSf  1  Chitty,  Plead.  568,  nor  where 
the  court  can  give  judgment  on  the  wh(»le  re- 
cord, Willes,  532,  nor  after  demurrer,  2  Mass. 
81 ;  8  i(L  488,  unless,  perhaps,  where  the 
bar  and  replication  are  bad,  Croko  £liz. 
318;  1  An(l.  107;  7  Me.  302,  nor  after  writ 
of  error,  without  the  consent  of  the  parties, 
3  Salk.  306,  nor  at  any  time  in  favor  of  the 
person  who  mnde  the  first  fault,  1  Ld.Raym. 
170;  Dougl  396 ;  1  Ilempst.  208;  1  Ilnmphr. 
Tenn.  85  ;  6  Blackf.  Ind.  375  ;  see  3  Ilcn.  & 
M.  Va.  388,  nor  after  Judgment.  1  Tyl.  Yt. 
146.  The  Fame  end  is  secured  in  many  of 
the  states  by  statutes  allowing  amendment**. 
See,  generally,  Tidd,  Pr act.  "813,  814;  Co- 
myns.  Dig.  Pleader  (R  18);  Bacon,  Abr. 
Pleas  (M^, 

REPLEOIARE  (Lat.).  To  replevy;  to 
redeem  a  thing  detained  or  taken  by  another, 
by  puttinjT  in  legal  sureties. 


RBPLSaiARE  DB  AVERU8  (Lat) 
A  writ  brought  by  one  whose  cattle  are  in^ 
pounded  or  distrained,  upon  security  given 
to  the  sheriff  to  pursue  or  answer  the  action 
at  law.  7  Hen.  YIII.  c.  4 ;  FiUberI)ert,  Nat. 
Brev.  68;  New  Book  of  Entries,  RepUHn; 
Dy.  173 ;  Reg.  Orig.  81. 

RBPXiEaiARB  FACIAS  (Lat ).  A  writ 
of  replevin,  which  issued  out  of  chancery, 
commanding  the  sheriff  to  deliver  the  distress 
to  the  owner,  and  afterwards  to  do  justice  in 
regard  to  the  matter  in  his  own  county  court. 
It  was  abolished  by  statute  of  Marfbridge, 
which  provided  a  shorter  process.  3  Shars- 
wood,  Blackst.  Comm.  147*. 

REPLEVIN.  In  Practice.  A  form  of 
action  which  lies  to  regain  the  possession  of 
personal  chattels  which  have  been  taken  from 
the  plaintiff  unlawfully. 

The  action  origin  ally  lay  for  the  purpoM  of  reco- 
vering chattels  taken  as  a  diiitress,  but  bus  acquired 
a  much  more  extended  U9e.  In  England  and  moat 
of  the  states  of  the  United  States  it  extends  to  all  cases 
of  illegal  taking,  and  in  some  of  the  states  it  may  b« 
broaght  wherever  »  person  wishes  to  rcetiver  spe- 
oifio  gooils  to  which  he  alleges  titlo.  See,  beyond,  ^  4« 

By  virtue  of  the  writ,  the  sheriff  proceeds  at  once 
to  take  poshes sion  of  the  property  therein  described 
and  transfer  it  to  the  pbtintiff,  upon  his  giving 
pledges  which  are  satisfactory  to  the  sheriff  to 
prove  his  title,  or  return  the  chattels  taken  if  he 
fail  so  to  do.  It  is  said  to  hare  laid  formerly  in 
tliC  drtiuuit,  which  is  the  only  form  now  found  at 
common  law,  und  also  in  the  detiuet,  where  the  de- 
f(.nd)int  retained  possession,  and  the  sheriff  pro- 
ceeded to  take  potfscssii  n  and  deliver  the  property 
to  the  plaintiff  after  a  trial  and  proof  of  title.  Dul- 
ler, Nisi  P.  52;  Chitty,  Plead.  145;  3  Shar^-wood, 
Blackst.  Comm.  146;  Detixkt;  Dktikuit. 

It  differs  from  detinne  in  this :  that  it  reqnirei 
an  unlawful  taking  as  the  foundation  of  the  action ; 
and  from  all  other  personal  actions  in  that  it  is 
brought  to  recover  the  possessi*  n  of  the  spceifle 
property  claimed  to  have  been  unlawfully  taken. 

d.  The  action  lies  to  recover  personal  pro- 
perty, 19  Penn.  St.  71 :  including  parish  re- 
cordi*,  11  Pick.  Mnas.  492;  il  id,  US;  trees 
after  they  have  been  cut  down,  3  Den.  N.  Y. 
79 ;  2  Barb.  N.  Y.  C13 ;  9  Mo.  ^59  ;  13  111. 
192;  records  of  a  cor2)oration,  5  Ind.  1C5; 
articles  which  might  be  fixtures  under  seme 
circumstances,  4  N.  J.  287 ;  which  can  be  spe- 
cifically distinguished  from  all  other  chattels 
of  the  Fame  kind  by  indicia  or  car-marks,  18 
111.286;  including  money  tied  up  in  a  bag 
and  taken  in  that  state,  2  Mod.  Gl ;  trees  cut 
into  boards,  30  Me.  370;  13  111.  192;  but 
does  not  lie  for  injuries  to  things  annexed  to 
the  realty,  4  Term,  5(H;  2  M'Cord,  329;  17 
Johns.  N;  Y.  IIG;  10  B.  Monr.  Ky.  72;  nor 
to  recover  such  things,  if  dissevered  and  re- 
moved as  part  of  the  same  act,  2  W'att«,  Penn. 
126 ;  3  Serg.  &  R.  Penn.  509 ;  6  id.  476;  10 
id.  114;  6  Me.  417 ;  8  Cow.  N,  Y.  2:0;  nor  fot 
writingsconcemingtherealty.  1  Brownl.  168. 

A  general  property  with  the  right  to  im- 
mediate poi«8est<ion  gives  the  plaintiff  sufficient 
tiile  to  maintain  it,  1  Ilarr.  &  J.  Md.  409: 
3  Wend.  N.  Y.  280;  1  Hill,  N.  Y.  473;  2 
Blackf.  Ind.  172 ;  15  Pick.  Mass.  03 ;  9  Qill 
4b  J.  Md.  220;  2  Ark.  315;  11  id.  475;  4 
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Blackf.  lod.  304 ;  8  Dan.  Ky.  268 ;  27  Mias. 
198 ;  2  Swan,  Tenn.  358 ;  nee  9  Pick.  Mass. 
441 :  24  ii.  42 ;  2  Murph.  No.  G.  357 ;  as  do 
a  special  property  and  actual  possession.  2 
Watts,  Penn.  110 ;  2  Ark.  315 ;  4  Blackf.  Ind. 
304;  10  Mo.  277  ;  9  Uunipbr.  Tenn.  739 ;  2 
Ohio  St.  82.    See  15  Penn.  St.  507. 

8*  It  will  not  lie  for  the  defendant  in 
another  action  to  recover  goods  belonging  to 
him  and  taken  on  attachment,  5  Coke,  v9 ;  20 
Johns.  N.  Y.  470 ;  12  Am.  Jur.  104 ;  2  N. 
H.  412 ;  2  B.  Mpnr.  Ky.  18 ;  4  icZ.  92 ;  3  Md. 
54 ;  nor,  generally,  for  goods  properly  in  the 
custody  of  the  law.  2  Nott  &  M'Cf.  So.  G. 
456 ;  7  llarr.  &  J.  Md.  55 ;  3  Ma.  54 ;  7 
Watts.  Penn.  173 ;  4  Ark.  525 ;  8  Ired.  No.  C. 
387 ;  16  How.  622 ;  3  Mich.  163  ;  1  Uempst. 
C.  C.  10 ;  2  Wise.  92 ;  1  Sneed,  Tenn.  390 ; 
but  this  rule  does  not  prevent  a  third  person, 
whose  goods  have  been  improperly  attached 
in  such  suit,  from  bringing  tnis  action.  5 
Mass.  280 ;  4  Pick.  Mass.  167 ;  9  Cow.  N.  Y. 
259 ;  14  Johns.  N.  Y.  84 ;  £0  id.  465 ;  6  Ualst. 
N.  J.  370;  2  Blackf.  Ind.  172;  7  Ohio,  133; 
16  id.  431 ;  19  Me.  255;  9  GUI  &  J.  Md.  220; 
24Vt.37I. 

As  to  the  rights  of  co-tenants  to  bring  this 
action  as  against  each  other,  see  1  Ilarr.  &  G. 
Md.  308 ;  12  Conn.  331 ;  15  Pick.  Mass.  71 ; 
as  aflcainst  strangers,  see  4  Mas.  G.  C.  515; 
12  Weml.  N.  Y.  131 ;  15  Me.  245 ;  2  N.  J. 
652;  27  N.  n.  220;  6  Ind.  414. 

4*  The  action  lies,  in  England  and  most 
of  the  United  States,  wherever  there  has  been 
an  illegal  takiiig,  18  £ng.  L.  &  £q.  230 :  7 
Johns.  ^\  Y.  140;   14  id,  87;  5  Mass.  283; 

1  Dall.  Penn.  157 ;  6  Binn.  Penn.  2 ;  3  Serg. 
&  R.  Penn.  562;  1  Mas.  G.  G.  319;  11  Me. 
28 ;  27  id.  453 ;  2  Blackf.  Ind.  415  ;  1  Const. 
So.  G.  4ni ;  3  N.  II.  36 ;  10  Johns.  N.  Y. 
369;  0  Uttlst.  N.J.  370;  1  111.  130;  1  Mo. 
345  ;  0  T.  B.  Monr.  Kv.  421 ;  6  Ark.  18;  4 
Harr.  Del.  327 ;  see  1  Ala.  277 ;  and  in  some 
states  wherever  a  person  claims  title  to  spe- 
cific chnttels  in  another's  possession,  2  Ilnrr. 
A  J.  Ml.  429;  4  Me.  306 ;  15  Mass.  359 ;  16 
id.  147:  17  id.  666;  1  Dall.  Penn.  156;  1 
Penn.  St.  238:  Wright,  Ohio,  159;  11  Me. 
216 ;  4  Harr.  N.  J.  160 ;  4  Mo.  93  ;  8  Blackf. 
Ind.  244;  11  Ark.  249  ;  1  Uempst.  G.  C.  10; 
4  R.  I.  539 ;  while  in  others  it  is  restricted  to 
a  few  cases  of  illegal  seizure.  9  Conn.  140; 
3  Rand.  Va.  448;  16  Miss.  279  ;  8  Rich.  So.  C. 
106 ;  4  Mich.  295.  The  object  of  the  action 
is  to  recover  possession ;  and  it  will  not  lie 
where  the  property  has  been  restored.  And 
when  broaght  in  the  detinet  the  destructi(m 
of  the  articles  by  the  defendant  Ik  no  answer  to 
the  action.  3  Sharswood,  Blackst.  Coinm.  147. 

5«  The  declaration  must  describe  the  place 
of  taking.  Great  accuracy  was  formerly  re- 
quired in  this  respect,  2  Wnis.  Saund.  74  6; 

2  Chitty,  Plead.  411;  10  Johns.  N.  Y.  53; 
bat  now  a  statement  of  the  county  in  which 
it  occurred  is  said  to  be  sufficient.  1  P.  A. 
Browne.  Penn.  60. 

The  chattels  must  be  accurately  described 
in  the  writ.  0  Unlst.  N.  J.  179 ;  1  Ilarr.  k 
G.  Md.  252;  4  Blackf.  Ind.  70;  1  Mich.  92. 


The  plea  of  non  emit  puts  in  issue  the 
taking,  and  not  the  plaintiff's  title.  6  lied. 
No.  C.  38;  25  Me.  464;  3  N.  Y.  506;  2 
Fla.  42;  12  111.  378;  and  the  pieas  not 
guilty,  9  Mo.  256,  cepit  in  alio  loco,  and  pro- 
perty in  another  are  also  of  frequent  occur- 
rence. 

An  avowry,  cognizance,  or  justification  are 
often  used  in  defence.     See  those  titles. 

The  judgment  when  the  action  is  in  the  de' 
iinuitf  if  ibr  the  plaintiff,  confirms  his  title, 
and  is  also  for  damages  assessed  by  the  jury 
for  the  injurious  taking  and  detention.  1 
Watts  &  S.  Penn.  513 ;  20  Wend.  N.  Y.  172; 
15  Me.  20;  1  Ark.  557;  5  Ired.  No.  G.  192. 
See  Judgment,  2  1^* 

REPLBVT'.  To  re-deliver  goods  which 
have  been  distrained  to  the  original  possessor 
of  them,  on  his  giving  pledges  in  an  action 
of  replevin.  It  signifies  also  the  bailing  or 
liberating  a  man  trom  prison,  on  his  finding 
bail  to  answer.    See  Replevin. 

REPLIANT.  One  who  makes  a  replica* 
tion. 

REPLICATION  (Lat  repUeare,  to  fold 
back). 

In  Pleading.  The  plaintiff's  answer  to 
the  defendant's  plea  or  answer. 

In  Bqnity.  The  plaintiff's  avoidance  or 
denial  of  the  answer  or  defence.  Story,  £q. 
PI.  {877. 

A  general  replication  is  a  general  denial  of 
the  truth  of  the  defendant's  plea  or  answer, 
and  of  the  sufficiency  of  the  matter  alleged 
in  it  to  bar  the  plaintiff's  suit,  and  an  asser- 
tion of  the  truth  and  sufficiency  of  the  bilL 
Gooper,  Eq.  PI.  329,  320. 

A  special  i-eplicatioi^  was  one  which  intro- 
duced new  matter  to  avoid  the  defendant's 
answer.  It  might  be  followed  by  icjoinder, 
surrejoinder,  and  rebutter.  Special  replicar 
tions  have  been  superseded  by  the  practice 
of  amending  bills.  1  How.  Intr.  55  ;  17  Pet. 
App.  68.  A  replication  must  be  made  use 
of  where  the  plaintiff  intends  to  introduce 
evidence,  and  a  subpoena  to  the  defendant  to 
rejoin  must  be  add(>d,  unless  he  will  appear 
gratis.     Story,  Eq.  PI.  {  879. 

A  replication  may  be  filed  nunc  pro  tune 
after  witnesFeq  have  been  examincnl  under 
leave  of  court.  Story,  Eq.  PI.  {  881 ;  Mit- 
ford,  Eq.  Plead,  by  Jeremy,  323. 

At  La^v.  Tbe  plaintiff's  reply  to  the 
defendant's  plea.  It  contains  a  Ktatement 
of  matter,  consistent  with  the  decliiration, 
which  avoids  the  effect  of  the  defendant's 
pica  or  constitutes  a  joinder  in  issue  thereon. 

2«  It  is,  in  general,  governed  by  the  plea^ 
whether  dilatory  or  in  bar,  and  most  fr<y> 
quently  denies  it.  When  the  plea  concludes 
t(>  the  country,  the  plaintiff  must  generally 
reply liyasimiliter.  ceeSiuiLiTSR:  1  Uempst 
G.  G.  07.  When  it  concludes  with  a  verifi- 
cation, the  plaintiff  may  either  eanclude  the 
defendant  by  matter  of  estoppel,  deny  the 
truth  of  the  plea  in  whole  or  in  part,  confess 
and  avoid  the  plea,  or  new  assign  the  cause 
of  action  in  case  of  au  evasive  plea.    Itf 
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charaotor  varies  with  the  form  of  action  and 
the  facts  of  the  case.  See  1  Chittj,  Plead. 
619. 

As  to  thefoi'm  of  the  replication : 

The  title  contains  the  name  of  the  court, 
and  the  term  of  which  it  is  pleaded,  and 
in  the  margin  the  names  of  the  plaintiif  and 
defendant.    2  Chit ty,  Plead.  641. 

The  commencemeitt  is  that  part  which  im- 
mediately follows  the  title,  and  contains  a 
general  denial  of  the  effect  of  the  defendant's 
plea.  When  the  plea  is  to  the  jurisdiction, 
it  contains  a  statement  that  the  writ  ought  not 
to  be  quashed,  or  that  the  court  ought  not  to 
be  ousted  of  their  jurisdiction.  Rastell,  Entr. 
101.  When  misnomer  is  pleaded,  no  such 
allegation  is  required.     1  Bos.  &  P.  61. 

When  matter  in  estoppel  is  replied,  it  is, 
in  general,  in  the  words  **  and  the  said  plain- 
tiff Raith  that  the  said  defendant." 

When  the  replication  denies  or  confesses 
and  avoids  the  plea,  it  contains  Siprecludi  non, 
which  see. 

8*  T/ie  body  should  contain — 

Matter  of  estoppdy  which  should  be  set  forth 
in  the  replication  if  it  does  not  appear  from 
the  previous  pleadings:  as,  if  the  matter  has 
been  tried  upon  a  particular  issue  in  trespass 
and  found  by  the  lury,  3  East,  346 ;  4  Mass. 
443 ;  4  Dan.  Ky.  73 ;  dtniial  of  the  truth  of 
the  plea,  either  of  the  tr/toZe  plea,  which  may 
be  by  a  denial  of  the  fact  or  facts  constituting 
a  single  point  in  express  words,  12  Barb. 
N.  Y.  573 ;  36  N.  11.  232 ;  28  Vt.  279 ;  1 
Humphr.  Tenn.  524 ;  or  by  the  general  repli- 
cation and  ii{jnria,  etc.^  according  to  the 
form  of  action,  1  Ohitty,  Plead.  525 ;  8  Coke, 
67 ;  1  Bos.  &  P.  79 ;  13  III.  80 ;  19  Vt.  329 ; 
or  of  a  part  of  the  plea,  which  may  be  of  nny 
maternal  fact,  20  Johns.  N.  Y.  406 :  13  T.  B. 
Monr.  Ky.  288,  and  of  such  only,  20  N.  II.  323 ; 
21  iJ.  423 ;  37  Eng.  L.  &  Eq.  4/9 ;  9  Gill,  Md. 
310 ;  3  Pet.  31 ;  or  of  matter  of  right  result- 
ing from  facts,  2  W.  Blackst.  776 ;  1  Saund. 
23  a,  n.  5 ;  10  Ark.  147  ;  see  2  Iowa,  120 ; 
and  see  Traverse  ;  a  confession  and  avoid- 
ance, 23  N.  II.  535 ;  2  Den.  N.  Y.  97 ;  10 
Mass.  226 ;  see  Confession  and  Avoidance  ; 
a  new  assignment^  which  see. 

4«  The  conchsion  should  be  to  the  country 
when  the  replication  denies  the  whole  of  the 
defendant's  plea  containing  matter  of  fact,  2 
McLean,  C.  C.  92 ;  7  Pick.  Mass.  1 17 ;  1  Johns. 
N.  Y.  516,  as  well  where  the  plea  is  to  the 
jurisdiction,  Clifton,  Entr.  17 : 1  Chitty,  Plead. 
385,  as  in  bar,  1  Chitty,  Plead.  554;  but 
with  a  verification  when  new  matter  is  intro- 
duced. 1  Saund.  103,  n. ;  17  Pick.  Mas;*.  87 ; 
1  Brev.  No.  C.  11;  11  Johns.  N.  Y.  56.  See 
5  Ind.  264.  The  conclusions  in  particular 
cases  are  stated  in  1  Chitty.  Plead.  615  eiseq,; 
Comyns,  D'^.  Pleader  (F  5).  See  1  Siiund. 
103,  n. ;  2  Caines,  N.  Y.  00 ;  1  Johns.  N.  Y. 
516 ;  2  id,  428 ;  Archbold,  Civ.  Plead.  258 ; 
19  Viner,  Abr.  29;  Bacon,  Abr.  Trespass 
(I  4);  Doctrina  Plac.  428;  Beames,  Eq. 
Plead.  247.  325,  326. 

As  to  the  qualities  of  a  replication.  It 
must  be  responsive  to  the  defendant's  plea,  I 


17  Ark.  365 ;  4  McLean,  C.  C.  521 ;  answer 
ing  all  which  it  professes  to  answer,  12  Ark. 
183 ;  8  Ala.  n.  s.  375 ;  and  if  bad  in  part  is 
bad  altogether,  1  Saund.  338 ;  7  Cranch,  156; 
32  Ala.  N.  s.  5U6 ;  directly,  10  East,  205  ;  see 
7  Blackf.  Ind.  481 ;  without  departing  from 
the  allegations  of  the  declaration  in  any 
material  matter,  2  Watts,  Penn.  306 ;  4  Munf. 
205;  2  Root,  Conn.  388;  Hill  &  D.  N.  Y.  340; 
22  N.  U.  303 ;  5  Blackf.  Ind.  306 ;  4  M'Cord, 
So.  C.  93  ;  1  111.  26 ;  see  Departure  ;  with 
certainty,  6  Fla.  25  ;  see  Certainty  ;  and 
without  duplicity .  4  III.  423 ;  2  Ilalst.  N.  J. 
77;  Day.  Dist.  Ct.  236;  14  N.  U.  373;  1 
Uempst  C.  C.  238 ;  26  Vt.  397 ;  4  Wend. 
N.  Y.  211.  See  Duplicity,  See,  generally, 
Bouvicr,  Inst.  Index. 

REPORTS.  A  printed  or  written  collec- 
tion of  accounts  or  relations  of  cases  judi- 
cially argued  and  determined. 

2.  In  the  jurisprudence  of  nearly  every  civilized 
country,  the  force  of  adjudicated  prectdentt  is  to  a 
greater  or  less  degree  acknowledged.  But  in  no  coun- 
tries are  they  so  deferentially  listened  to  and,  indeed, 
so  implicitly  obeyed  as  in  England  and  in  those 
countries  which,  like  our  own,  derive  their  systems 
of  judicial  government  from  her.  The  Europeun 
systems  are  eompused,  much  more  than  either  ours 
or  the  English,  of  Code*  ;  and  their  courts  rely  far 
more  than  ours  upon  the  opinions  of  eminent  text- 
writers.  With  as  we  pay  no  implicit  res|  eot  to  any 
thing  but  a  "  case  in  point;"  and,  supposing  the  ca4>« 
to  be  by  an  authoritative  court,  when  that  is  cited 
it  is  geneniUy  taken  as  conclusive  on  the  question 
in  issue.  Hence  both  the  English  and  American 
jurisprudence  is  filled  with  books  of  I{ept,rf  ;  that 
is  to  say.  with  accounts  of  cases  which  hare  arisen, 
and  of  the  mode  in  which  they  have  been  argued 
and  decided.  These  books,  which  until  the  last 
half-century  were  not  i.-umerous,  hare  now  become, 
as  will  be  seen  in  the  list  appended,  or  are  becom- 
ing, almost  infinite  in  number, — so  much  so  that 
the  profession  has  taken  refuge  in  the  system  of 
Leading  Cusee ;  which,  in  the  forms  of  Smith's 
Leading  Cases,  The  American  Leading  Cases,  and 
White  A  Tudor's  Lea<ling  Cases  in  Equity,  with 
one  or  two  others,  have  now  obtained  a  place  in 
most  good  libraries. 

3.  Of  these  late  years,  in  the  United  States  at  least, 
it  is  usual  for  the  couits  to  ten'te  tmt  th<  ir  opinions 
and  to  deliver  them  to  the  reporter:  so  that  uf^unlly 
the  opinion  of  the  court  is  correctly  given.  At  tbo 
same  time,  the  volumes  of  different  reporters,  even 
of  quite  modem  times,  are  very  difi'erent  in  cha- 
racter,—the  accounts  of  what  the  ca«M  were  being 
often  so  badly  presented  as  to  render  the  ( pinion 
of  the  ooart«,  even  when  (he  opinions  themselves 
are  good,  comparatively  worthless.  In  addition  to 
this,  an  immense  proportion  of  the  reports— espe- 
cially of  (he  American — are  by  courts  of  no  great 
eminence  or  ability,  while  in  England,  with  thtir 
system  of  rival  reporters,  we  have  ut  time  s  been  borne 
down  with  such  a  multitude  of  *'  Reports"  that  tha 
eoMee  are  fairly  buried  in  their  own  mRS^es. 

4.  We  are  speaking  here  of  the  bus.'ness  of  report- 
ing as  practised  say  since  the  year  UOO.  Prior  to 
this  date  there  were  only  one  or  two  American  Re- 
ports. In  England,  however,  there  were  even  then 
very  many,  and  among  the  English  Reports  prior 
to  the  date  of  which  wc  speak  are  many  of  (he 
highest  authority,  nnd  which  are  constantly  cited 
at  Ibis  day  both  in  England  and  America.  Ihcra 
are,  however,  many  also  of  very  bad  authorif}*,  and, 
indeed,  of  no  authority  at  all :  and  against  th(  se  the 
lawyer  must  be  upon  his  guard.  They  are  all 
called  "Reports"  alike,  and  in  many  eaaet  hava 
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the  name  of  some  eminent  person  attached  to  them, 
when,  in  fact,  they  are  mere  forgeries  su  far  as  that 
person  is  eonoerncd.  Autkiuff  eau  bt  «»  rariotw,  an 
rtsjteeU  thn't'  t/rade  vf  men't,  ai  the  Euylimk  Repttrtn 
prior  to  about  tktyar  1776:  and  the  lawyer  should 
never  rely  on  any  one  of  tboin  without  knowing 
the  char.icter  of  the  volume  which  be  cites.  Thoy 
are  often  mer«)  note-^.ttok9  ef  lawyers  or  of  ttadcnts, 
or  cop'.es  h.i8tily  and  very  innouurately  made  from 
genuine  m.tnoMripts.  In  some  indtances  one  part 
of  a  book  is  goodf  whon  another  is  perfectly  worth- 
less. This  is  specially  true  of  the  early  Chancery 
Report-i,  which  were  geuerally  printed  as  bouk- 
lellers'-jobs." 

6.  Great  judicial  mistakes  have  arisen,  even  with 
the  most  able  court--,  from  want  of  atteutii'n  to  the 
different  characters  of  the  oil  rop  >rtc-r8.  One  illus- 
tration of  this — nut  more  striking;,  perhaps,  than 
others — occurred  lately  in  the  supreme  conn  of  our 
own  country.  ''It  is  well  known,"  says  Mr.  J.  W. 
Wallace,  in  bis  work  entitled  ''The  Reporters," 
"that,  in  a  leading  case,  Chief- Justice  'Mar^hall, 
some  years  since,  gave  an  opinion  which  bud  the 
effect  cif  almost  totally  subvertin;;.  in  two  states  of 
our  Union,  the  entire  law  of  charitable  ufes.  And 
though  some  other  states  did  not  adopt  the  conclu- 
sions of  the  chief-justice,  his  venerated  name  was 
seized  in  all  quarters  of  the  country  to  originate 
litigation  and  uncertainty,  and  deeply  to  wound 
the  whole  body  of  trusts  for  religious,  charit.«ble, 
afid  literary  purposes.  For  a  quarter  of  a  century 
the  influences  of  his  opinion  were  yet  active  in  evil, 
~-when,  in  1814,  an  endeavor  to  subvert  a  large 
foundation  brought  the  subject  again  before  the 
court,  in  the  Qirard  College  ca«e,  and  caused  a  more 
careful  examination  into  it.  The  opini  n  of  Chief- 
Justice  Marshall  was  in  review,  and  was  overruled. 
Mr.  Binney  showed  at  the  bar  that  as  to  the  prin- 
eipal  authority  cited  by  the  chief-justice,  from 
one  of  the  old  books,  there  were  no  less  than  four 
different  reports  of  it,  all  variant  fmm  each  other; 
that,  as  to  one  of  the  reporters,  the  ease  had  been 
<iecided  thirty  years  bufore  the  time  of  his  report; 
that  he  was  not  likely  to  know  any  thing  personally 
about  it;  that '  he  certa  nly  knew  nothing  about 
it  accurately  ;*  that  another  reporter  gave  two  ver- 
sions of  the  case  'entirely  different,'  not  only  from 
that  of  his  co-reporter,  but  likewise  from  ani>tbor 
of  his  own ;  that  a  fourth  account,  by  a  yet  distinct 
reporter,  was  'different  from  all  the  rest;'  that 
'nothing  is  to  be  obtained  from  any  of  these  re- 
ports, except  perhaps  the  last,  that  is  worthy  of 
an^  reliance  as  a  true  history  of  the  case;'  and  that 
even  this,  the  best  of  them,  had  been  rejected  in 
modern  times,  as  '  being  contrary  to  all  principle.' 
Atler  such  evidence  that  the^e  judicial  historians, 
like  others  of  the  title,  were  full  of  nothing  so  much 
as  of  *  most  excellent  differences.'  the  counsel  might 
very  well  observe  that  it  is  ' essentially  necessary 
to  guard  against  the  indiscriminate  reception  of  the 
old  reporters,  especially  the  Chancery  Reporters,  as 
authority;'  and  certainly  a  knowledge  less  than 
that  which  Chief-Justice  Mar.-hall  pos.-essed  in  some 
other  branches  of  the  law  would  have  reminded 
him  that  most  of  his  authorities  enjoyed  a  reputa- 
tion but  dubiously  g->od,  while  the  character  of  one 
of  them  was  notoriously  bad." 

6.  Aming  the  Engli!>h  Reporters  the  following 
poBscss  little  authority:  Noy,  (jodbolt,  Owen.  Pop- 
ham,  Winch,  March,  HutUm,  Ley,  Lane,  Iletley, 
Carter,  J.  Bridgman.  Keb'e,  Sidcrfin,  Lateh.  several 
volumes  of  the  "Modem"  Reports.  3d  Salkeld, 
Gilbert's  Cases  in  Law  and  Equity,  the  1st  and  2d 

Sarts  of  '•'  Reports  in  Chancery,"  Chancery  Ciises, 
Reports  temp.  Finch,  « Gilbert's  Reports,"  8th 
Taunton,  make's  Nisi  Prius  Keports.  But  oven 
in  books  of  the  wor-«t  authority  there  are  occasion- 
ally cases  well  reported.  The  full  st  account  which 
\u  yet  been  given  of  the  Reporters — ^their  ohrouo* 


logioal  order,  their  respective  merits,  the  historji 
public  and  private,  of  the  volumes,  with  biographi- 
cal sketches  of  the  authors — is  presented  in  an 
American  work,  <*The  Reporters  Chronologically 
Arranged :  with  Occasional  Remarks  on  their  Re- 
spective Mer.ts."  The  author  (Mr.  Wallace)  spent 
a  considerable  time  at  Lincoln's  Inn,  and  at  the 
Temple,  London,  from  the  l.braries  of  which  he 
collected  much  histiry  hitherto  not  generally 
known.  In  the  case  of  Fcrrefl  vs.  Hilditehf  94 
English  Common  Law,  p.  885,  the  work  reeeived 
fiom  ihe  judges  of  the  court  of  common  pleaS| 
sitting  in  banc  at  Westminster,  the  characterization 
of**bi;:hly  valuable  and  interestin;;,"  and  one  to 
which  •*  they  could  not  refrain  from  referring"  on 
a  question  involving  the  reputation  of  one  of  the 
early  English  reporters. 

7.  The  following  lidt  of  reports  and  reporters  is 
from  the  pen  of  the  lion.  'Ibeodore  W.  D wight, 
LL.D.,  Pr-  feasor  of  Law  in  Columbia  College,  New 
York.  It  is.  without  doubt,  the  most  learned,  full, 
and  exact  list  which  has  ever  been  prepared  either 
in  England  or  the  United  States, — toe  result  of  im- 
mense labor  and  of  most  accurate  knowledge  and 
research.  As  such  it  deserves  tho  highest  praise, 
and,  we  are  sure,  will  be  properly  valued  by  all 
American  lawyers. 

Abbott  (Austin  A.)*  District  Court  of  the  United 
Btate.^  Southern  District  of  New  York,  1847- 
1850.     1  vol. 

Abbott  (Brothers,  Austin  A.  A  Benjamin  V.). 
Practice  Report.**  in  the  Courts  of  the  State 
of  New  York,  lS54-lbG5.     18  vols. 

Abbrbtiatio  pLACiTonrv.  King's  Bench,  1  £dw. 
I.-20  Edw.  IL  1 272-1  ."127. 

Acta  Cancjillari^..     See  Monro. 

Acton  (Thomas  H.).  Prise  Cases  argued  and  d«* 
termined  on  Appeal  before  the  Lords  Com- 
missioners and  in  Council,  lb09,  1810.  1 
vol.  and  part  of  2d. 

Adavs  (John  M.).    See  Mains. 

Adaus  (Nathaniel).    See  New  IlAMPsniRB. 

Addaus  (J.).  Ecclcsiastiral  Courts  at  Docton* 
Commons  and  High  Court  of  Delegateiy 
1822-1826.    2  vols,  and  part  of  3d. 

Addison  (Alexander).  Pennsylvania  County  Courts 
of  the  Fi:th  Circuit,  and  Court  of  Errors 
1791-1709.     1  vol. 

ADOLPnufl  (J.  L.)  A  Ellis  (T.F.).  King's  Bench, 
1834-1840.     12  vols. 

ADOLPHrs  (J.  L.)  A  Ellis  (T.  F.).  New  Sebieb. 
See  Queen's  Bemcd. 

AiKBNS  (Asa).  Vermont  Supreme  Court,  1826, 
1827.    2  vols. 

Alabama.    Reports  of  the  Supreme  Court  of  Ala- 
bama, 18-J0-I839.     18  vols. 
Vol.  1,        1 820-1826.     llenrv  Minor. 

2-4,    1827-1S31.     George  N.  Stewart 
6-9,    1831-1834.     George    N.    Stewart    A 

Beigamin  F.  Porter. 
10-18, 1834-1839.    Benjamin  F.  Porter. 

Alabama.    New  Series,  1840-1860.    35  vols. 

Vol.  1-n,  1840-1847.  The  Judges. 

12-15,  1847-1819.  J.  J.  Demond. 

16-18,  1849-1851.  N.  W.  Cocke. 

19-21,  l.«51, 1852.  J.  W.  Shepcrd. 

22,  23.  1853.  The  Judges. 

24-35,  1853-1860.  J.  W.  Sheperd. 

Alcock  (John  C).  Registration  Cases  in  IrolaDd, 
3  Will.  IV.-5  Vict. 

Alcock  (John  C.)  A  Napirr  (Joseph).  King*i 
Bench  and  Exchequer  in  Ireland,  1831-lSSS. 
1  voL 
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▲ldsn  (T.  J.  F.).  Index  to  DooUions  of  United 
States  Supremo  Coart,  from  Dallus  to  14 
Uowiird.  3  voU.  This  U  not  properly  classed 
with  reports,  though  sometimes  quoted  as 
such. 

AUBYH  (John).  King's  Bench,  22-24.  Car.  I.  1 
Tol.  These  are  reports  of  xcobcs  in  the  time 
of  the  civil  wars  of  Charles  I.,  and  do  not 
possess  much  aaihority,  though  containing 
reports  of  Rolle's  decisions.  Wallace,  Rep. 
200.  ^ 

Allbn  (Charles).  Massachusetts  Supreme  Court, 
1S61-18G4.    8  vob. 

Allx5  (John  C).  Cases  in  the  Supreme  Court  of 
New  Urunswick,  11-13  Vict.     1  vol. 

Ambler  (Charles).  Cases  argued  and  determined 
in  the  High  Court  of  Chancery,  1737-1783. 
S.cund  edition,  by  J.  E.  Biuot.  2  vols.  As 
originally  poblishod,  of  vdry  little  authority, 
and  much  improved  by  Mr.  Blunt,  whoM 
edition  was  published  in  1828. 

AvBRiCAN  Law  Jodrttal.     1848-1862.    4  rols. 

American  Law  Register.    1S51-    9  vols. 

American  Law  Reqiatbr.    New  Series,  1861. 

American  Lbadixo  Cases.  See  Uarb  Jk  Wallace. 

Americas  Railway  Cases.    See  Smith  A  Bates. 

Ames  (Samuel).    See  Rhode  Islakd. 

Andersox.    See  Dbas  A  Anderson. 

Anderson  (Edw.).  Common  Pleas  and  Court  of 
Wards,  25  Hon.  V1II.-45  Eliz.  1  vol. 
Among  the  best  of  the  old  reporters.  See 
Wullaoe,  Report  «3,  where  a  biography  of 
Chief  Justice  Anderson  the  autlior  may  be 
found. 

Ahdrews  (Genrge).  King's  Bench,  11  A  12  Geo. 
II.     1  vol. 

Akoxll  (J.  K.).    See  Rhode  Island. 

Annaly.    See  Cases  temp.  Hardwickb. 

AasTRUTHER  ( Alex.).  Exchequer,  32-37  Geo.  III. 
3  vols. 

AxTHON  (John).     Nisi  Prius  Cases  in  the  Supreme 

Court  of  New  York,  180*-18dl.     1  vol. 
Appletov  (John).     See  Maine. 
Archer  (Jas.  T.).    See  Florida. 

Abkaksas.     Reports  of  Decisions  in  the  Supreme 
Court,  1S37-1859.    20  vols. 
Vol.       1-6,  1837-18M.    Albert  Pike. 
6-13,  1845-1853.     E.  II.  English 
14-20,  18a3-18dU.     L.  K.  Barber. 
Abklet  (Patrick).     Cases  before  the  High  Court 
and  Circuit  Court  of  Justiciary  iu  Scotland. 
1845-1848.     1  vol. 

Abmstroxg  (Richard),  Macartney  (John),  A 
On  LB  (John  C).  Cases  at  Nisi  Prius  and 
the  Commission  in  Dublin,  1840-1842.    1  vol. 

Abxold  (Thomas  James).  Common  Plens  and 
Exchequer  Chamber.  Hil.  T.  1  Vict-Uil. 
T.  2  Vict.,  1838,  1839.     1  vol. 

Abmold  (Thomas  J.)  A  IIodoes.  Bail  Conrt  and 
Practice  Cases,  4  Vict 

Ashmead  (John  W.).  Common  Pleas,  Quarter 
Sessions,  Oyer  and  Terminer,  ami  Orphans' 
Court,  in  the  Fir*t  District  of  Pennsvlvaiiia. 
1808-1811.     2  vols.  ' 

Assessed  Taxes,  Exchequer  Cases,  4  Geo.  IV.-1 1 
Vict 

Atktms  r  John  T.).  High  Conrt  of  Cbanoerr  (mid. 
llardwioke,  1736-1754.    3  vols, 

Baolbt  (David  T.).    See  Califormia. 
Bail  Covbt  Cases.    See  Saunders  A  Cols. 


Bailbt  (Henry).   Cases  at  Law  in  the  Court  of  Ap. 

peals  of  South  Carolina,  1828-1832.    2  vols. 
Bailet  (Henry).    Cases  in  Equity  in  the  Conrt  of 

Appeals  of  South  Carolina,  1830,  1831.    1 

vol. 

Baldwix  (Henry).  United  SUtes  Circuit  Court 
Third  Circuit,  1820-1833.     1  vol. 

Ball  (Thomas)  A  Beattt  (Francis).  Cbanoerr 
in  Ireland,  48  Geo.  III.-54  Geo.  III.    2  vol& 

Barber  (L.  £.).    See  Arkansas. 

Barbour  (Oliver  L  )..  Court  of  Chancery  in  New 
York,  1845-1848.     3  vols. 

Babbour  (Oliver  L.).  Supreme  Court  of  New 
York,  1847-1865.     43  vols. 

Barnardiston  (Thomas).  High  Conrt  of  Chan- 
cery, 18  A  14  Geo.  II.,  1740,  1741.     1  roL 

Barnardistok  (Thomas).  King's  Bench,  Trin.  T. 
12  Geo.  I.-Trin.  T.  7  Geo.  IL  2  vols.  A 
book  which  for  many  years  was  very  little 
esteemed,  the  author  having  been  reputed  a 
careless  fellow  who  let  the  wags  scribbla 
what  they  liked  in  his  note-book  while  he 
was  asleep.  However,  where  his  accuracy 
has  been  tested,  as  it  has  been  of  later  times, 
it  has  oonae  out  pretty  fairly ;  and  now  both 
the  King's  Bench  and  Chnncery  reports  of 
Barnardiston  are  reasonably  respected.  See 
Wallace,  Report.  261,  322. 

Barnes  (Henry).  Cases  on  Points  of  Practice  ia 
the  Common  Pleas  at  Westminster.  6-34 
Geo.  IL,  1732-1756.     1  vol. 

Barnbt  (James  D.).  See  Cbntbal  Cbimxmal 
Court. 

Bailxbwall    (RiehaH   Vanghan)    A    Adolpmfs 

(John  Leycoster).    King's  Bench,  Trin.  T. 

2  Geo.  IV.-Hil.  T.  3  A  4  Will.  IV.    5  vols. 
Barjiewall  (R.  V.)  A  Alderso.v  (Kdw.  Hall). 

King's  Bench,  58  Geo.  III.-3  Geo.  IV.    6 

vols. 

Barbewall  (R.  V.)  A  Cresswell  (Cresswell). 
King's  Bench,  Mich.  T.  3  Geo.  IV.-East  T. 
11  Geo.  IV.     10  vols. 

Barr  (Robert  M.).    See  Penxstlyania  Statb. 

Barradrll.  Manuscript  Reports  of  Cases  in  Vir- 
ginia. 

Barrob  a  Arnold.    Election  Cases,  7-9  Vict 

BARR0.X  A  Ausn.x.    Bleotton  Cases,  5  A  6  VicL 

Barry.  Case  of  Tenures,  in  Molyneaux's  Cases. 
IS  Car.  I.  ' 

Batty  (Espeine).    King's  Bench  in  Ireland.  Mieh. 

T.  1825-Mich.  T.  1826.     1vol.  "»"«■• 

Bay  (Elihu   Hull).     Superior  Courts  of  Law  bi 

South  Carolina,  1783-1804.    2  vols. 
Bay  (S.  M.).    See  Missourl 
Bbasley  (Mercer).     Chancery  and  Court  of  Errors 

for  New  Jersey,  1858-1861.     2  vols. 

Beatty  (Pranoiii).  Cbanoery  in  Ireland.  1814- 
1830.     1  vol. 

Beavan  (Charles).  Cases  argued  and  determined 
m  Rolls  Court  and  the  Chancellor's  Courts. 
1-27  Vict.  1838-1863.    83  vols. 

Beayax  (Edw.).    See  Railway  A  Cabal  Casbs. 

Bee  (Thomas).    Crown   Cases  Reserved,  with  b 
few  in  Queen's  Bench  and  Courts  of  Error 
1858-1860.     1  vol.  ' 

Bell  (Sydney  S.)  Oases  in  the  House  of  Lords 
on  Appeal  from  Scotland,  4-12  Viet..  184^ 
1850.    7  vols.  ' 

Bell  (Thomas).  Admiralty  Cases  in  the  United 
SUtcs  District  Court  for  South  Carolina,  and 
some  Cases  in  other  Districts,  1702-1805.  1 
ToL 
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Bbluewi.  Kinjr's  Benoh  and  Common  Pleas,  I- 
23  Rieh.  II.  The  book  sometimes  cited  as 
Bellewe's  Cases  is  the  same  as  Brooke's  Now 
Cases,  which  see. 

BsLV  (Robert).  Sapplement  to  Reports  In  eon- 
tinaation  of  Vesej  Senior,  1846-1855.      1 

YOl. 

Bbhdlobs  (Gnlielme).  All  the  Courts,  1  Hen.  VIIL 
-3  Car.  I.  1  roU  Properly  cited  as  New 
Benloe,  but  sometimes  as  Old  Benloe. 

BuiLOB  (Qulielme)  A  Dausom  (Gulielme).  Com- 
mon Pleas,  Hon.  VII.-21  Sliz.,  148«-1580. 
There  is  very  great  confusion  in  the  cita- 
tions of  the  reports  of  Benloe  and  Dalison. 
Sume  eases  of  Benloe's  are  given  at  the  end 
of  Eeilwey's  Reports  and  of  Ashe's  Tables. 
It  is  supposed  that  the  title  New  Benloe 
was  given  to  the  volume  here  given  as 
Bendloes  to  distinguish  it  from  the  eases 
in  Keilwey  and  Ashe.  The  volume  given 
as  Benloe  A  Dalison  consists  in  reality 
of  two  separate  series  of  reports,  paged 
independently,  although  bound  together,  and 
the  modes  of  reference  are  very  various, 
being  sometimes  to  Dalison  when  Benloe  is 
intended,  and  vice  vemd.  A  full  account  is 
given  in  Wallace's  Reporters,  pp.  80-85,  93, 
of  these  reports,  and  of  the  various  mistakes 
made  in  citation. 

BsinnBTT  (E.  H.)  A  Hbabd  (F.  F.).  A  Selection  of 
Leading  Criminal  Cases,  with  Notes.  2  vols. 

Bbbnbtt  (Nathaniel).    Sec  Califobnia. 

Bbukbtt  (Samuel  A.).    See  Missodbi. 

Bbrtlbt.     Irish  Chancery,  1  Will.  IV. 

Bbbton  (Oeorge  F.  S.)*  Supreme  Court  of  New 
Brunswick,  5-7  Will.  IV.     1  vol. 

Bbst  (William  M.)  A  Smith  (George  J.  P.). 
Queen's  Bench  and   Exchequer  Chamber, 

1861,  1862.    5  vols. 

Bibb  (George  M.).  Court  of  Appeals  in  Kentucky, 
1808-1817.    4  vols. 

BnfOBAM  (P.).  Nbw  Gasbs,  Common  Pleas  and 
Other  Courts,  Trin.  T.  4  Will  IV.-Mich.  T. 
4  Vict.,  1834-1840.    6  vols. 

BmaHAM  (Peregriae).  Common  Pleas  and  Other 
Courts,  Trin.  T.  3  Geo.  IV.-East  T.  4  WilL 
IV.,  1822-1834.     10  vols. 

BimrBY  (Horace).  Supreme  Court  of  Pennsyl- 
vania, 1709-1814.    6  vols. 

Black  (J.  S.).    United  States  Supreme  Court,  1861, 

1862.  2  vols. 

Blackford  (Isaac).  Supreme  Court  of  Indiana, 
1817-1847.     8  vols. 

Blackham  (John),  Ddndas  (William  J.),  A  Os- 
BORNB  (Robert  W.).  Praetiee  and  Nisi 
Prius  Cases  in  the  Superior  Courts  in  Ire- 
land, 1846-1848.     1  voL 

Blackstove  (Henry).  Common  Pleas  and  Ex- 
chequer Chamber,  28-30  Geo.  III.    2  vols. 

Blaokbtobb  (William).  King's  Beueh,  Common 
Pleas,  and  Exchequer  Chamber,  Hil.  T.  20 
Geo.  II.-Mioh.  T.  20  Geo.  III.  2  vols. 
These  reports  were  said  by  Lord  Mansfield, 
Dougl.  92,  n.,  not  to  be  very  accurate ;  but  of 
late  they  have  been  well  edited  and  are  more 
esteemed. 

Blabd  (Theodoric).  High  Court  of  Chancery  in 
Maryland,  1811-1832.    8  vols. 

Blatchfobd  (Samuel).  United  Statea  Circuit 
Court,  Second  Circuit,  1845-1856.    3  vols. 

BiiATCHFORB  (Samuel)  A  Howlabd  (Francis). 
Uaited  States  District  Court,  New  York 
District  (BetU'  Deoisions),  1827-18di7.   1  vol. 


Blioh  (R.).  Nbw  Sbbibs,  Cases  in  Parliament, 
1827-1837.     11  vols. 

Bligh  (Richard).    Cases  in  Parliament,  1819-1821. 

3  vols. 

Bloomfibld.    Negro  Cases,  New  Jersey. 

Boobabm  (H.  Toler).    See  California. 

BosAKQTTBT  (J.  B.)  A  Pdllbb  (Christopher).  Com* 
mon  Pleas,  Exchequer  Chamber,  and  HousB 
of  Lords,  36-44  Geo.  III.    3  vols. 

BOSANQUBT    (J.   B.)    A    PULLBB   (C).        NbW  Rb* 

PORTS,  Common  Pleas,  Exchequer  Chamber* 
and  House  of  Lords,  44-47  Geo.  III.  2  vols. 
The  volumes  of  Bosanquet  A  Puller  are  gene- 
rally cited  from  1  to  5  in  American  books. 
In  English  books  the  latter  series  is  frequent- 
ly cited  as  New  Reports. 

BoawoRTH  (Joseph  S.).  Superior  Court  of  New 
York  City,  1856-1862.     10  vols. 

BoTT.    Settlement  Cases,  1  Geo.  IIL-7  Geo.  IV. 

Bradford  (Alexander  W.).  Surrogate  Reports  in 
New  York,  1849-1857.     4  vols. 

Branch  (Joseph).    See  Florida. 

Brattok  (William).  Supreme  Court  of  Vermont, 
1815-1819.     1  vol. 

Breesb  (Sydney).    See  iLLiivoit. 

Bbbyard  (Joseph).  Superior  Courts  of  Law  ia 
South  Carolina,  1793-1816.    3  vola. 

Bbbwbb  (Nicholas,  Junior).    See  Mab7lab»^ 

Bridqman  (John).      Reports  of  Cases  decided  by 
Sir  John  Bridgman,  Chief  Justice  of  Chester, 
11-19  Jac.  I.,  1613-1621.      Not  often  re. 
ferred  to  nor  particularly  esteemed.     Wal 
lace.  Report  179. 

Bridgman  (Orlando).  Common  Pleas,  1 660-1 66T. 
Published  first  of  late  years,  and  therefore 
not  coming  down  to  us  with  the  fame  which, 
had  it  appeared  at  all  contemporaneously 
with  the  decisions,  the  book  would  certainly 
have  possessed.  The  decisions  are  by  a 
great  judge,  and  are  well  reported  by  him 
self.    Wallace,  Report  203. 

Briohtlt  (Frederic  C).  Nisi  Prius  Decisions  is 
Common  Pleas  and  Supreme  Court  of  Penn- 
sylvsnia,  1809-1851.     1  vol. 

Brockbnbroitoh  (John  W.).  United  States  Circuit 
Court,  Fourth  Circuit,  1802-1832.    2  vols. 

Bbockbnbrouoh  (William).    See  Virginia  Casbs. 

Brockbnbrovgh  (William)  A  Holmbi  (Hugh^. 
See  Virginia  Casus. 

Brodbrip  (William  John)  A  Binohab  (Peregrine). 
Common  Pleas  and  Other  Courts,  Bast  T 
59  Geo.  III.-East  T.  3  Geo.  IV.    3  vols. 

Bbookb.  Nbw  Casbs.  Called  also  Petit  Brooke 
and  Little  Brooke:  a  selection  of  cases  in 
the  King's  Benoh,  Common  Pleas,  and  Ex 
chequer  (6  Hen.  VIII.-5  Miiry),  from 
Brooke's  Abridgment,  frequently  cited  as 
reports,  but  not  strictly  such. 

Bbown  (Archibald).  High  Court  and  Cirsuit  Court 
of  Justiciary  in  Scotland,   1842-1845.      2 

VOlSb 

Bbown  (Jostah).  Cases  in  Parliameut,  1716-1800 
8  vols. 

Bbown  (William).  High  Court  of  Chancery  tem- 
pore Thurlow  and  Loughborough,  1778-1794. 

4  vols. 

Bbotwnb  (Peter  A.).  Comrnon  Pleas,  Oyer  and 
Terminer,  Quarter  Sessions,  and  Orphans' 
Court  iu  First  Distriot  of  Penasyl vaaia,  1806- 
1814.    2  vols. 
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Browxlow  (Kichard)  A  Oolcissborouoh  (John). 
Ooinmun  Pleas,  1 1  £lis.-23  Jao.  I.  8ee  tho 
fullest  account  yet  given  of  thid  book,  in 
^yullune,  Report.  110-112. 

Bruce.  Court  of  Sessions,  Scotch,  171i,  1715.  1 
vol. 

Buck  (J.  W.).  Cn^cs  in  Bankmptejr,  Mich.  T. 
1816-M.ch.  T.  1820.     1  vol. 

Buckler  (Ilcnry).  See  Central  Criutxal  Court. 

BuLSTKODB  (Edward).  King's  Bench,  7  Jac.  I.- 
14  Car.  I.     3  parts. 

BUHBURT  (William).  Exchequer,  1  Qeo.  1.-14 
(ieo.  If.  I  vol.  A  posthumous  work,  not  of 
tho  highest  reputation,  though  edited  bj  a 
good  editor.  Mr.  Bunbury  never  meant  that 
thee  oases  should  bo  published :  they  are 
mere  loose  notes.     5  Burr.  2568. 

BuRRETT  (T.  P.).  Supreme  Court  of  the  Territory 
of  Wisconsin,  1842,  1843.     1  vol. 

Burrow  f  James).  Kinj^'s  Bench,  Mich.  T.  30  Geo. 
Il.-East.  T.  12  Qco.  III.  5  vols.  A  foil, 
excellent,  and  accurate  reporter,  who  holds 
in  a  legal  point  of  view'  the  same  relation  to 
Lord  Man^fiold  that  in  a  literary  and  histori- 
cal one  Boswell  does  to  Dr.  Johnson. 

Burrow  (James).  King's  Bench  Settlement  Cases, 
March,  1732-Jnne,  1776. 

BuBBRE  (Perrin).  Equity  Cases  in  the  Supreme 
Court  ot  North  Carolina,  1852,  18d3.     1  vol. 

BusBEB  (Perrin).  SupremeCourtof  North  Carolina, 
1862,  1853.     1  vol. 

Cacvbh  (Oenrge).  Cases  in  the  New  York  Court 
of  Error:*,  1801-1805.     2  vols. 

Ci.tNES  (George).  Supreme  Court  of  New  York, 
1803-1^05.     3  vols. 

Caldecott  (Thomas).  Cases  relative  to  the  Duty 
and  Office  of  a  Justice  of  the  Ptsace,  177&- 
1785. 

Oaldwbll.     Settlement  Cases,  15^25  Goo.  III. 

Oauforxia.     Supremo  Court,  1 850- is 03.    21  vols. 
VoL  I,        1850,  1861.     Nathaniel  Bennett 
2-4,    1852-1854.     II.  P.  Hepburn. 
6,       1855.  William  uouvemenr 

Morris. 
6-8,   1856,1867.     H.  To!er  Booraem. 
9-12.1858.1859.     II.  Lee. 
1:^16, 18.>9, 1860.    John  B.  Harmon. 
16-19,  1860-1J'62.     Dttvid  T.  Bagley. 
20, 21,  1862, 1863.     Curtis  J.  llillyer. 

Call  (Daniel).  Virginia  Court  of  Appeals,  1779- 
1818.     6  vols. 

Calthorp  (II.).  Cases  touching  Several  Customs 
and  Liberties  of  the  City  of  London,  1609- 
1618.     1  vol. 

Oakbrox  (Duncan)  A  Nonwoon  (William).  North 
Carolina  Court  of  Conferenoe,  1800-1804. 
1  vol. 

Cakpbri.l  (John).  Ni^i  Prins  in  King's  Bench 
and  Common  Pleas,  48-56  Geo.  III.,  1807 
-1816.     4  vols. 

Caroli:(A  Law  REPOSfTORr.  A  periodical  eon- 
tainlng  reports  and  legal  intclli;;ence,  1813- 
1816.     2  vols. 

Carpmakl  (William).     Pa'ent  Cases.    2  vols. 

CARRi^fGTox  (F.  A.)  A  KiRWAx  (A.  V.).  Nisi 
Priuo  Cases  in  Queen's  Bench.  Common  Pleas, 
and  Exehoqucr.  and  In  the  Circuits  and  in 
Central  Criminal  Court,  6-1 S  Vict  2  vols, 
and  part  of  a  third. 

C4RRiitaToit  (P.  A.)  A  MARanvAN  (J.  R.).  Nisi 
Prtus  Cftsrs  in  Queen's  Bench,  Common 
Pleas,  and  Bxohequer,  and  on  Circuit,  4-6 
Viot    1  voL 


Carrinotox  (F.  A.)  A  Patre  (J.).  Nisi  Priof 
Cases  in  King's  Bench,  Common  Pleas,  anj 
Exchequer,  and  on  Cirenit,  Mich.  T.  1823- 
East.  T.  1841.     9  vols. 

Carrow  (John    M.).     See  Railway  A  Caral 

Cases. 
Carrow,  Uaubrtor,  A  Aller.    See  New  SBsaiom 

Casbs. 

Carter  (Honoe  £.).    See  Indiana. 

Carter  (S.).     Common  Pleas,  1 6-26  Car.  I.    1  voL 

Carthew  (Thomas).  King's  Bench,  3  Jao.  11^ 
12  Will.  IlL     1  vol. 

Cart  (George).     Chancery,  9  Edw.  rv.-21  E^ii. 

1  vol.    Frequently  mere  transcripts  from  th« 
Registrar's  books.    Wallace,  Report.  287. 

Cases  tempore  Fixch.  High  Court  of  Chancery, 
25-32  Car.  IL,  1673-1680.     1  voL 

Cases  tempore  Uardwiokb.    See  Risowat. 

Cases  tempore  Holt.    See  Holt. 

Cases  tempore  Kino.    See  Moselt. 

Cases  tempore  Macclkspirld.    See  Lucas. 

Cases  tempore  Pluxket.  See  Lloyd  A  Gou lb; 
Drurt  a  Walsh. 

Cases  tempore  Sugden.  See  Llotd  A  Gould; 
CoKNOR  A  Lawsor;  Drurt  A-  Warren; 
Drurt. 

Cases  tempore  Talbot.  King's  Bench,  Common 
Pleas,  and  Chanoery,  7-10  Geo.  II.  By 
Forrester.  A  book  of  highly  respoctabls 
authority,  though  n'  t  a  monumrnt  worthy 
of  Lord  Talbot's  transcendent  virtue.  Wal- 
lace, Report.  318. 

Casey  (Joseph).    See  Pennsylvania  State. 

Central  Criminal  Court.    The  Whole  Proceed- 
ings in  Oyer  and  Terminer  and  Gaol  Deliveryi 
18.34-I8G0.     50  vols. 
Vol.  1-26,    Henry  Bncken. 

27-50,   James  D.  Barnet  A  Alexander 
Bucken. 

Chancbrt  Cases.  Cases  in  Chanoery  in  the  Reigns 
of  Charles  I..  Charlrs  II..  James.  William, 
and  Anne.  One  of  the  least  accurate  of  the 
many  inaocurate  early  Chnneery  reports. 
See  a  minute  account  of  the  composition 
and  sources  of  this  work  given  by  Mr.  Wil- 
liam Green,  f>f  Virginia,  in  Wallace's  Re- 
porters, p.  207. 

Chancery  Precedents.  See  Precedents  ir 
Chancery. 

Chandler  (D.  H.).  Supreme  Court  of  Wisconsin, 
1840-1852.     4  vols. 

Chandler  (P.  W.).     Criminal  Trials,  1637-1798. 

2  vols. 

Chandler  (W.  E.).    See  New  Haupshirb. 

Charlton  (Robert  M.).  Superior  Courts  of  th« 
Eastern  District  of  Georgia,  1811-1837. 
1  vol. 

Charlton  (Thomas  IT.  P.).  Superior  Courts  of  the 
Esstern  Didtriot  of  Georgia,  1805-1810. 
1  vol.  I 

Chbyes  (Lnngdon).  Equity  Reporis  in  the  Court 
of  Appeals  in  South  Carolina,  1839,  1840. 
I  vol. 

Crbtes  (Lnngdon).  Lnw  Reports  !n  the  Court  of 
Appeals  in  South  Carolina,  1839,  1840.  1 
vol. 

Chiphan  (Daniel).  Vermont  Supreme  Court,  1789 
>1824.  2  vols.  This  work  rontains  selected 
eases  from  N.  Chipman's  reports,  t ii/ra. 

CniPMAN  (Nnthaniel).  Vermont  Supreme  Cevrt^ 
17^9- 1 791.  1  vol.  Principally  eofea  re- 
lating to  praotioe,  pleading,  and  magistrates. 
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CHrrrr  (Joseph).  Bail  €oart  Practice  CaseSi  59  A 
60  Geo.  III. 

Chittt  (Joseph).  King's  Beneh»  59  Geo.  III., 
and  Cases  in  the  Time  of  Lord  Mansfield. 

2  Tols. 

Chotcb  Chancrrt  CiSEii,  5  A  6  Mar7-45  Eliz., 
1557-1606.  A  Tery  good  little  book,  so  far 
as  it  goes.  See  Wallace,  Report.  288,  where 
cnrioas  extracts  are  given  from  the  volome, 
now  rare. 

OiTT  IIall  Rbcordsr.    See  Rogers. 

Clark  (G.)  A  Fixblly  (W.).  Cases  in  the  Honse 
of  Lords,  1831-1846.     12  vols. 

Clark  (C.)  A  Fixblly  (W.).  New  Series.  See 
UousB  OP  Lords  Cases. 

Clarke  (Chas.  L.).  Chancery  Reports  in  New 
York  in  Time  of  Vice-chancellor  Whittlesey, 
1839-1841.     1  vol. 

Clarke  (W.  Penn).    See  Iowa. 

CLA.YTOX  (John).  Pleas  of  Assize  held  at  York, 
7-24  Car.  I.,  1032-1 6  i9. 

Cobs  (Thomas  R.  R.).    See  Georgia. 

CocKBrRX  (W.)  A  RowB  (R.  R.).    Election  Cases, 

3  Will.  IV. 

CocKR  (N.  W.).    See  Alabama,  New  Serieb. 

CoDB  Reports.  Reports  of  Decisions  on  the  Code 
of  Procedure  of  New  York,  1851,  1852.  1 
vol. 

COKB  (Edward).  King's  Bench,  Common  Pleas, 
Exchequer,  and  Chancery,  14  EHz.-13  Jhc. 
I.  13  parts  or  volumes.  Lord  Cuke's  reports 
are  very  voluminous.  They  have  been  se- 
verely o^i^icizod  by  Sir  Edward  Sugden, 
Lord  Redesdale,  snd  others,  and  Cuke 
charged  with  "telling  untruths"  in  them; 
but  all  the  charges  nia<'e  against  him  have 
been  examined  by  Mr.  Wallace  (Reporters, 
pp.  1 12-1 12),  and  Lord  Coke*s  integrity  vin- 
dicated from  the  imputations  of  his  country- 
men. 

OoLBUAX  (William).  Decisions  in  the  Mayor's 
Court  of  the  City  of  New  York,  1794-1800. 
1  vol. 

■CoLBtfAX  (William)   A    Caixbs   (George).     Now 
York  Supreme  Court.  1704-1800.     1  vol. 

CoLLES  (RichHrd).  Cases  in  Parlinmcnt  on  Appeal 
and  Writs  of  Error,  1097-1709.     1  vol. 

Collyrr  (John).  High  Court  of  Chancery,  1844> 
1S4G.     2  vols. 

CoBBEnRAcn  (Roger).  King's  Bench,  5  Jno.  IL- 
10  Will.  IIL  It  is  said  by  Lord  Thiirlow 
(1  Brawn,  Ch.  97)  to  be  bod  authority ;  though 
a  /eio  oases  are  bo' tor  report  d  thon  in  any 
other  place.  Its  chief  upe  is  for  comparison 
with  other  reports  of  the  same  onses.  Wal- 
laee.  Report.  246. 

CovKOx  Bexch.    Ca^es  argued  and  determined  in 
the  Court  of  Common  Pleas,  Hil.  T.  1846- 
Trin.  Vac.  185«.     18  vols. 
VoL  1-8,     Manning,  Jas ,  Granger,  T.  C, 
A  Scott.  Ji)hn. 
9,       Manning,  Jas.,  A  Scott,  Juhn. 
10-18,  Soott,  John. 

Comcox  BRXcn.  New  Srries.  Common  Pleas  and 
Rxcheqnor  Chamber,  Mich.  T.  I85fr-Trin. 
Vac.  1SG2.     18  vols.     By  John  Scott 

CovBTocK  (Goorge  F.).    See  New  York. 

CoMYXA  fSir  JohnV  Kind's  B-nch.  Chancery,  and 
Exchequer,  Hil.  T.  7  Will.  Ill.-Pasch.  T. 
13  Geo.  II.     2  vols. 

CoirrRRBXCB.    See  Camrrox  A  Norwood. 

CoBXBCTicuT.  Supremo  Court,  and  Other  TTighest 
Courts  of  Judioature,  1814-1864.    32  toIb. 


VoL  1-21,  1814-1852.     Thomas  Day. 

22-24,  1852-1850.     William  N.  Matson. 

25-32,  1856-1864.    Juhn  Hooker. 
See  Day  ;  Kirby  ;  Root. 

CoxxoR (Henry)  A  Lawbox  (James  A.).  Chancery 
in  Ireland  in  the  Time  of  Sugden,  I84I7I843. 
2  vols. 

CoxoYER  (0.  M.).     See  Wiscoxsix. 

Co.HROY.     Custodian  in  Ireland,  35  Geo.  III. 

CoHSTiTVTioxAL.  Reports  of  the  Constitutional 
Court  of  South  Carolina.  Published  by  Tread- 
way,  and  sometimes  cited  as  Treadway's  Re« 
ports.     1812-1816,  1822.     2  vols. 

CoxsTiTUTioxAL.  New  Series.  Constitutional 
Ci>urt  of  South  Carolina,  1817, 1818.  2  vols. 
Published  by  Millsi,  and  often  cited  as  Mills's 
Reports. 

Cook  (James  Rich)  A  Alcock  (John  Congreve). 
King's  Bench  in  Ireland,  1833, 1834.     1  voL 

Cooke  (Sir  George).  Cases  of  Practice  in  the  Com- 
mon Pleas,  5  Anne-13  Geo.  II.  1  voL 
Appended  are  the  rules  and  orders  in  the 
KingV  Bench  from  2  Jac.  I.-15  Geo.  II.,  and 
the  rules  and  orders  in  the  Common  PleaSi 
85  Hen.  VL-15  Geo.  IL 

CooKB  (William  Wilcox).  United  States  District 
Court  for  £a>t  Tennessee, and  Supreme  Court 
of  Errors  and  Appeals  of  Tennessee,  1810- 
1814.     1  vol. 

Co'OLBY  (Thomas  M.).    See  Michioax. 

CoopBR  (Charles  P.).  Cases  in  Chancery  decided 
by  Lord  Brougham,  1833-1841.     1  vol. 

Cooper  (Charles  P.).  Cases  in  Chancery  decided 
by  Lord  Cottenham,  1846-1848.  1  vol.  and 
part  of  a  second. 

CooPBR  (Charles  P.).  Cases  in  Lord  Chancellor's^ 
Rolls,  and  Vice-Chancellor's  Courts,  1837^ 
1838.     1  vol. 

Cooper  (George).  High  Court  of  Chancery  in  the 
Time  of  Lord  Eldon,  1815.     1  vol. 

CoRBETT  (ITvedale)  A  Daxiell  (Edmund  R.). 
Cases  in  Purliamcnt,  1819.     1  vol. 

CowBX  (Esek).  New  York  Supreme  Court,  Court 
of  Errors  and  of  Impeachment,  1823-1828. 
9  vols. 

CowPER  (Henry).  King's  Bench,  Hil.  T.  14-Triii. 
T.  18  Geo.  IIL     2  vols. 

Cox  (Edward  W.).  Criminal  Cases  in  all  the  Courts 
in  England  and  Ireland,  184.3-1861.  10  vols. 
These  report^,  which  are  edited  by  Mr.  Cox» 
are  prepared  by  a  largo  number  ( f  reporters, 
as  follows : 
J.  B.  Aspinwall,  1,  2. 
W.  St.  L.  Balington,  1-4. 

A.  Bittleton,  1-6. 

B.  W.  Cox,  1-8. 
J.  B.  Darent.  1-7. 
R.  Daviilge,  8. 

J.  E.  Davis,  .H-6. 

D.  T.  Evans,  .3-6. 

T.  Campbe'l  Foster,  2-4. 

John  Lnne.  1,  2. 

R.  D.  M.  Littler,  7,  8. 

A«  J.  Mo  In  tyre,  3-8. 

P.  J.  McKenna,  5-8. 

H.  G.  0:iphant,  1. 

Paul  Pamell,  1-5. 

J.  B.  Raffles,  5,  6. 

B.  C.  Robinson,  1-8. 

R.  Sawyer,  7,  8. 

J.  Thompson,  7,  B. 

£.  Wise,  2. 

Cox  (Samuel  C).  Cases  detcrmlBed  in  Oonrts  ol 
Equity,  178^-1796.    2  vols. 
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OoX8  (Richard  S.)*  New  Jersey  Supreme  Court, 
17tf0-1706.     1  vol. 

Orabbb  (Willinm  H.).  United  States  District 
Court,  Eastern  District  of  PennsylviiDia, 
1836-1846.     1  ToL 

Cbai<^(R.  D.)  a  Phillips  (T.  J.).  High  Court  of 
Chanoerj  in  the  Time  of  Cottenham,  1840, 
1S41.     1  vol. 

Cbaioib  (John)  A  Strwabt  (John  Shaw).  Cnses 
in  the  House  of  Lords  on  Appeal  from  Scot- 
land, 1726-1813.  4  vols.  The  last  three 
volumes  are  bjr  Thomas  S.  Paton ;  but  the 
series  is  cited  as  Craigie  A  Stewart's. 

Cbakch  (William).  United  States  Supreme  Court, 
1800  1815.    Ovols. 

Cranch  a  Davis.    See  Pbtbrs. 

Crawford  (Qeorgo)  A  Dix  (Edward  Spencer). 
Cases  in  the  Circuit  in  Ireland,  also  at  Nisi 
Prius  and  Criminal  Courts  at  Dublin,  1839- 
1846.     8  vols. 

Crbsitbll  (Creswell).  Insolvenov  Cases,  7-9  Oeo. 
IV. 

Critchpibld  (L.  J.).    See  Ohio  Statb. 

Cbokb  (Sir  George).  Chancery,  King's  Bench, 
and  Common  Picas  during  the  Reigns  of 
Elixabeth,  James  I.,  and  Charles  I.,  com- 
mencing at  24  Elis.  and  ending  at  16  Car.  I. 
The  reports  in  Croke  are  generally  short, 
and,  ns  the  books  consist  of  four  closely- 
printed  volumes,  the  eases  are,  of  course, 
very  numerous.  Occasionally  cases  are  mis- 
reported;  but,  taken  as  a  trAo/e,  Croke  has 
enjoyed  fr^m  early  times  a  high  reputation, 
and  even  now  is  constantly  cited.  Wallace, 
Report  143.  The  Chancery  cases  in  the 
time  of  Elisabeth  are  Sir  Harbottle  Guin- 
•ton'n.  The  reports  are  commonly  cited  by 
the  name  of  the  author  and  the  reigning 
sovereign :  as,  Croke  Car.,  Croke  Elis.,  and 
Croke  Jae. 

Obomptox  (Charles)  A  Jbrvi8  (J.).  Exchequer 
and  Exchequer  Chamber,  11  Geo.  IV.-2 
Will.  IV.     2  vols. 

OsoirrTON  (Charles)  A  Mbbsoh  (B.).  Exchequer 
and  Exchequer  Chamber,  3  Will.  IV.-4 
Will.  IV.     2  vols. 

CBOaPTorr  (Charles),  Mbbbon  (B.),  A  Roscob, 
(H.).  Exchequer  and  Exchequer  Chamber, 
4  Will.  IV.-6  WUl.  IV.     2  vols. 

CinnrnroHAX  (Timothy).  King's  Bench,  7-9  Geo. 
II.,  1734>1736,  Time  of  Hardwicke.    1  vol. 

OoRRT  (Thomas).    See  Louisiaka. 

OuBTBis  (W.  C).  Ecclesiastical  Courts  at  Doeton* 
Commons  and  High  Court  of  Delegates, 
18.')4-1844.    3  vols. 

OuBTis  (B.  R.).  Circuit  Court  of  the  United  States 
for  the  First  Circuit,  1851-1856.    2  vols. 

OuBTis  (B.  R.).  United  States  Supreme  Court 
The  reports  of  Dallas,  Crnnch,  Wbeaton, 
Peters,  and  the  first  seventeen  volumes  of 
Howard,  condensed  and  given  in  21  volumes, 
with  a  digest  making  the  twenty-second. 

OuBHnro  (Luther  S.).  Election  Casev  contested  in 
Massachusetts  Legislature,  1780-1834.  A 
later  edition  gives  the  oases  down  to  1852  in 
the  same  volume,  by  L.  S.  Gushing,  Charles 
W.  Storey,  and  Lewis  Josselyn. 

CusHiNO  (Luther  S.)*  Massachusetts  Supreme 
Court,  1848-1853.    12  vols. 

OusHMAN  (John  S.).    See  Mississippi. 

Dausoh  (Gulielme).    See  Bbhlob. 

DA.LLA8  (Alezandar  James).    Four  volnaas,  con- 


taining Pennsylvawia  Reports  from  1754  to 
the  Revolution,  and  from  1780  to  1>06;  Cir- 
cuit Court  of  the  United  States  for  the  Third 
Circuit  from  1792  to  1806;  United  States 
Supreme  Court,  and  tho  Federal  Court  of 
Appeals,  from  1790  to  1800. 

Dalrvmplb  (Sir  J.).  Decisions  of  the  L^rds  of 
Council  and  Session,  1661-1681.  2  vols. 
See  Stair. 

DA.NA  (James  G.).  Kentucky  Court  of  Appeals, 
1833-IS40.    9  vols. 

Damikll  (Edmund  Robert).  Exchequer,  Equitj 
Side,  before  Sir  Richard  Richards,  1817- 
1820. 

Dansox  a  Lloyd.   Mercantile  Cases,  8-10  Geo.  IV. 

Daveis  (Edward  H.).  United  SUtes  District 
Court,  Maine  District,  18.39-1849.     1  vul. 

Davies,  or  Davis  (Sir  John).  King's  Bench,  Com- 
mon  Plens,  and  Exchequer  in  Irelitnd,  2-9 
Jac  I.,  1604-1612.  1  vol.  Davie?,  who  was 
chief-justiceof  Ireland,  and  died  on  the  night 
of  the  day  on  which  he  had  been  appointed 
chief-Justice  of  England,  wiis  a  man  of  great 
genius  and  accomplishments.  His  poetical 
writings  are  well  known  to  scholars,  and  are 
included  by  Southey  in  his  **  Select  Works  of 
the  British  Poets."  For  an  account  of  these 
reports,  and  for  an  entertaining  account  of  » 
fight  which  Davies,  when  a  young  man  in  the 
Temple,  had  with  Martin,  extracted  by  Lord 
Stowell  from  the  records  of  that  ancitsnt  ian, 
see  Wallace,  Report.  167-172. 

Datibo!!  (Henry)  A  Merivalb  (Herman). 
Queen's  Bench  and  Exchequer,  Trin.  T. 
1843-East  T.  1814.     1  v6l. 

Dav  (Thomas).  Connecticut  Supreme  Court,  1802- 
1813.    5  vols.     See,  also,  Connecticut. 

DbGbx  (John).  Bankruptcy  Cases  in  Court  of 
Review  and  Lord  Chancellor's  and  Vice- 
Chancellor's  Courts,  1844-1848.    1  vol. 

DbGbx,  Fisher  A  Jones.  Bankruptcy  Appeals. 
Vol.  1  is  in  course  of  publication. 

DbGex  (John\  Fisher  (F.),  A  Jones  (H.  C). 
Lord  Chancellor's  Court  and  Court  of  Ap- 
peals in  Chancery,  1859-1862.    3  vols. 

DeGbx  (John)  A  Jones  (H.  C).  Bankruptcy 
Appeals,  1857-1869.    1  vol. 

DbGbx  (John)  A  Jonbs  (H.  C).    Lord  Chanoel 
lor*s  Court  And  Court  of  Appeals  in  Cha»> 
eery,  1857-1869.    4  vols. 

DeQbx  (John),  Jones  (H.  C),  A  SirrrH  (R.  H.). 
Lord  Chancellor's  Court  and  Court  of  Ap- 
peals in  Chancery,  1863.     1  voL 

DbGbx,  Jonbs  A  Smith.  Bankruptcy  Appeals, 
1862.     Vol.  1,  part  1. 

DeGex  (John),  Macnaghten  (S.)»  A  Gordon 
(A.).  Lord  Chancellor's  Court  and  Court 
of  Appeals  in  Chancery,  1851-1857.    8  vols. 

DbGbx,  Macnaghten,  A  Gordon.  Bankruptcy 
Appeals,  1851-1856.     Parts  1-9. 

DeGbx  (John)  A  Smalb  (John).  High  Court  of 
Chancery,  1846-1852.    5  vols. 

Db  Winchedon.    See  Tbar-Book. 

Dbacoh  (Edward  E.).  Bankruptcy  Cases  in  tlM 
Court  of  Review  and  before  the  Lord  Chan- 
cellor, 1835-1840.    4  vols. 

Deacon  (Edward  B.)  A  Crittt  (Edward).  Bank- 
ruptcy Cases  in  the  Court  of  Review  and  be- 
fore the  Lord  Chancellor,  1 832-1835.    4  vols. 

Dbahb  (James  P.)  A  Swabbt  (M.  C.  M.).  Eoolesi- 
astioal  Courts  at  Doctors'  Commoas,  186^ 
1857.    1  vol. 

Dbavb  (John  F.).    See  Vbrmovt. 
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Deabbly  (Henry  Richard).  Crown  Cases  Reserredy 
1852-1856.     1  ToL 

Dbarslt  (H.  R.)  a  Bill  (Thomu).  Crown  Cases 
Reserved  with  a  few  Cases  in  the  Queen's 
Beneh  and  Court  of  Errors,  1866-1868.  1  rol. 

Bbas  a  Anderson.  Sessions,  Jury,  and  Justiciary 
CourU  in  Scotland,  10  Geo.  IV.-3  Will.  IV. 
Analogous  cases  decided  in  the  English 
courts  in  1831  by  Anderson. 

Delaite.  Election  Cases,  Decisions  of  Revising 
Courts,  6  A  7  WiU.  IV. 

Delaware.    See  Dallas;  HARRiiroTOif. 

Dexio  (Hiram).  New  York  Supreme  Court  and 
Court  for  Correction  of  Errors,  1845-1848. 

5  vols. 

Dbnisox  (Stephen  Charles).  Crown  Cases  Reserved, 
1844-1852.  2  vols.  The  second  volume 
partly  reported  by  Pearce. 

Desaussurb  (Henry  William).  Equity  Cases  in 
the  Court  of  Appeals  and  Chancery  in  South 
Carolina,  1784-1816.     4  vol. 

Deverbux  (Thomas  P.).  North  Carolina  Supreme 
Court,  1826-1834.    4  vols. 

Dbvbrbux  (Thomas  P.).  North  Carolina  Supreme 
Court,  Equity  Cases,  1826-1834.    4  vols. 

Dbybbeux  (Thomas  P.)  A  Battle  (William  H.). 
North  Carolina  Supreme  Court,  1834-1840. 
4  vols. 

Dbterbux  (Thomas  P.)  A  Battle  (William  H.). 
North  Carolina  Supreme  Court,  Equity  Cases, 
1834-1840.    4  vols. 

Dickers  (John).  High  Court  of  Chancery,  1559- 
1784.  2  vols.  Mr.  Dickens  was  a  very  at- 
tentive and  diligent  register;  but  his  notes, 
being  rather  Ioom,  are  not  to  be  considered 
as  of  very  high  authority.  Lord  Redeidale, 
1  Schoales  A  L.  Ir.  Ch.  240.  See,  also,  Sug- 
den,  Vend.  146.  A  few  cases,  where  the 
opinions  are  printed  from  manuscripts  pre- 
pared for  publication,  are  valuable.  Wallace, 
Report.  2tf4. 

Dirlbton  (see  Johu  Nisbet  of).     Decisions  of  the 
.  Lords  of  Council  and  Session,  1665-1677.   1 
vol. 

DoDSON  (John).  High  Court  of  Admiralty,  1811- 
1822.    2  vols. 

DouaLAS  (Sylvester,  Lord  Glenbervie).  Contested 
Elections  decided  in  Parliament,  16  A  16 
Geo.  III.    4  vols. 

DoiTOLAB  (Sylvester,  Lord  Olenbervie).  King's 
Bench,  19-25  Geo.  III.  4  vols.  Contained 
Lord  Mansfield's  decisions,  and,  with  Barron, 
highly  esteemed. 

DouoLABS  (Samuel  T.).  Michigan  Supreme  Court, 
1843-1847.     3  vols. 

Dc  w  (P.).  Cases  in  the  House  of  Lords  upon  Ap- 
peals and  WriU  of  Error,  63-58  Geo.  III. 

6  vols. 

Dow  (P.)  A  Clark  (C).  Cases  in  Parliament, 
1827-1832.     2  vols. 

Dowlino  (Alfred  A  Vincent).  New  Series. 
Queen's  Bench,  Common  Pleas,  A  Exchequer, 
Trin.  T.  4  Viot-East  T.  8  Vict.    2  vols. 

DowLiiro  (Alfred  8.  A  Alfred).  King's  Bench, 
Common  Pleas,  and  Exchequer,  Mich.  T.  I 
Will.  IV.-Trin.  T.  4  Vict  9  vols.  The  first 
five  volumes  are  by  Alfred  S.,  the  last  four 
by  Alfred. 

DowLiHO  (Alfred)  A  Lowndes  (John  James). 
Queen's  Bench.  Common  Pleas,  and  Ex- 
chequer, Trin.  T.  6  Vict-East  T.  12  Vict. 

7  vols. 
Tof..  II.— 29 


DowLiNO  (Jnmes)  A  Ryland  (Archer).  Cases  at 
Nisi  Prius,  in  King's  Bench,  and  Hume  Cir- 
cuit, 1822,  1823.     1  vol. 

DowLiNO  (James)  A  Rtland  (Archer).  King's 
Bench,  2-8  Geo.  IV.    9  vols. 

DowLiNG  (James)  A  Rylakd  (Archer).  Magis- 
trates'  Cases  in  King's  Bench,  Hil.  T.  2  Geo. 
IV.-East  T.  8  Geo.  IV.    4  vols. 

Draper  (William  Henry).  King's  Bench,  Upper 
Canada,  1829-1831.     1  vol. 

Drewrt  (Charles  S.).  High  Court  of  Chancery^ 
1852-1859.    4  vols. 

Drewrt  (Charles  S.)  A  Smalb  (J.  Jackson).  High 
Court  of  Chancery,  1859-1861.  1vol.  Vol. 
2  is  in  course  of  publication. 

Drurt  (William  B.).  Chancery  in  Ireland  in  Time 
of  Sugden,  1843,  1844.     1  vol. 

Drurt  (W.  B.)  a  Walsh  (F.  W.).  Chancery  in 
Ireland  in  Time  of  Plnnket,  1837-1840.  3 
vols. 

Drurt  (W.  B.)  A  Warren  (Robert  B.).  Chancery 
in  Ireland  in  Time  of  Sugden,  1841-1843.  4 
vols. 

Dudley  (C.  W.).  South  Carolina  Court  of  Appeals, 
Law  Cases,  1837,  1838.     1  vol. 

Dudley  (C.  W.).  South  Carolina  Court  of  Ap- 
peals, Equity  Cases,  1837,  1838.     1  vol. 

Dudley  (G.  M.).  Superior  Courts  of  Law  and 
Equity  in  Georgia,  1830-1838.     1  vol. 

DuBR  (John).  Superior  Court  of  New  York  City, 
1852-1857.     6  vols. 

DuBLOP  (Alexander).    See  Sessions  Cases. 

DuNLOP  (Alexander)  A  Murray.  See  Sessiovb 
Cases. 

DuRFEB  (Thomas).    See  Rhode  Island. 

DuRiB.  Court  of  Sessions,  Scotch,  1621-1642.  1 
vol. 

DuRNFORD  (Charles)  A  East  (Edward  Hyde). 
See  Term. 

DuTCHER  (Andrew).  New  Jersey  Supreme  Court, 
1855-1861.     5  vols. 

DwioHT  (Theodore  W.).  Charity  Cases,  1515-1680. 
This  is  a  collection  of  casea  showing  the 
Jurisdiction  of  the  Court  of  Chancery  over 
Charities  before  the  Statutes  of  Elisabeth. 

Dyer  (Sir  James).  King's  Beneh  and  Common 
Pleas,  Exchequer  and  Chancery,  4  Hen. 
VIII.-23  Eliz.  Short  notes,  never  intended 
by  Dyer  to  have  been  published;  always  re- 
garded, however,  as  am'ong  the  best  of  the 
old  reports.    Wallace,  Report.  87. 

Eagle  (F.  K.)  A  Tounoe  (E.).  Cases  relating  to 
Tithes,  1204-1825.     4  vols. 

East  (Edward  H.).  King's  Bench,  41  Geo.  III.- 
53  Geo.  III.     16  vols. 

Edbn  (Robert  H.).  High  Court  of  Chancery, 
1757-1766.  2  vols.  Published  from  the 
manuscript  of  Lord  Chancellor  Northington. 

Edgar  (John).  Court  of  Sessions,  1724,  1725.  1 
vol. 

Edwards  (Charles).  New  Tork  Chancery,  1831- 
1848.     4  vols. 

Edwards  (Thomas).  High  Court  of  Admiralty 
1808-1812.     1  vol. 

Elchib.  Court  of  Sessions,  Scotch,  1733-1754.  S 
vols. 

Election  Cases.    14  A  15  Geo.  III. 

Ellis  (Thomas  Flower)  A  Blackburn  (Colin). 
Queen's  Bench,  Mich.  T.  1852-HU.  T.  185S. 
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6  Tols.  Among  modern  reports  few  are 
more  valued  for  the  success  with  which  ex- 
traneous matter  U  stripped  and  nothing  but 
the  essence  of  the  case  presented  tc  the 
reader.     9  Lond.  Law  Mag.  339. 

Ellis,  Bkst,  A  Suith.    See  Best  A  Smfth. 

Ellis  (T.  F.),  Blackburn  (C),  A  Ellis  (Francis). 
Queen's  Bench,  Easter  and  Trinity  Terms 
and  Vacation,  1868.     1  vol. 

Ellis  (T.  F.)  A  Ellis  (F.).  Queen's  Bench,  1858, 
1860.  1  voU  Vol.  2  is  in  course  of  publi- 
cation. 

RwoLisii  (E.  n.).    See  Arkansas. 

Equity  Cases  Abridgbd.  High  Coart  of  Chan- 
cery. This  work  is  a  digest,  rather  than  re- 
ports, and  is  frequently  cited.  The  first 
volume,  which  is  attributed  to  Pooley,  is  of 
excellent  authority ;  the  second,  much  less 
so. 

KQFirr.    8te  Spottiswoodb. 

BspiN ASSB  (Isaac).  Nisi  Prius  Cases  in  the  King's 
Bench  and  Common  Pleas,  Sd-47  Goo.  III., 
1703-1807.    «  vols. 

Excbbqubr.     Court  of  Exchequer  and  Exchequer 
Chamber,  10-19  Vict      11  vols. 
Vol.  1-9,    V.  Welsby,  E.  T.  Hurlstone,  A  J. 
QordoB. 
10,11,  £.  T.  Uurlstone  A  J.  Oordon« 

pAOULTT  OP  Advocatbs.  Court  of  Sessions,  1826, 
1826.  1  vol.  Collected  by  F.  Somerville, 
J.  Tawse,  J.  Craigie,  A  Ad.  Urquhart. 

Fairpibld  (John).     See  Maine. 

Falconer  (Daniel).      Court  of  Sessions,   17i4- 

1761.  1  vol. 

Falconer  A  Fitshbrbbrt.  Election  Cases,  7  Will. 
IV.-2  Vict 

Farrbsly.    See  Modern. 

Ferguson  (Sir  James).     Court  of  Sessions,  1738- 

1762.  1  vol.    See  Kilkbrran. 

Finch  (Thomas).  High  Court  of  Chancery,  1689- 
1722.     1  vol. 

Flanagan  (Ste.  Woulfe)  A  KBixWChorles).  Rolls 
Court  in  Ireland,  1840-1842.     1  vol. 

Florida.    Supreme  Court,  1846-1859.    8  vols. 
Vol.  1,  1816.  Joseph  Branch. 

2  (part of),  1817, 1848.  James  T.  Archer. 
2-4,  lSt«.)-1852.  David  P.  Uogue. 
&-8,        1863-1869.     Mariano  D.  Papy. 

Fogg  (Qeorge  Q.).    See  New  Uampshirb. 

Foley  (  ).   'Poor-Law  Decisions,  1  Car.  L- 

13  Qeo.  I. 

FoNBLANQUB.    See  Equity  Cases  Abridged. 

Forbes  (William).  Lords  of  Council  and  Session, 
1706-1713.     1  vol. 

Forrest  (Robert).  Exchequer,  41  Geo.  III.,  1800, 
1801.     1  voL 

Fosrbbter  (John  Aland).  See  Cases  tempore 
Talbot. 

Fortbsqur  (John).  Select  Cases  in  all  the  Courts 
of  Westminster  Hnll ;  also  the  Opinion  of  All 
the  Judges  of  England  relative  to  the 
Grandest  Prerogatives  of  the  Roynl  Family, 
and  some  Observations  relating  to  the  Pre- 
rogative of  a  Queen-Consort 

Foster  (Michael).  Commission  for  Trial  of  Rebels 
in  1746,  and  Other  Crown  Cnses.     1  vol. 

Fostxr  (T.  C.)  a  Finlason  (W.  F.).  Ni*i  Prius 
Cases  on  Crown  Side,  on  Circuit  and  in 
Chambers,  l.'^ 6 6-1 862.  3  vols.  Vol.  4  is  in 
•oarse  of  publication. 

Fmtbr  (W.  L.).    See  Nbw  Hampshirb. 


Foumtainhall  (Sir  John  Lander  of).  Lords  of 
Council  and  Session,  1678-1712.    2  vols. 

Fox  (Michael  C.)  A  Smith  (Thomas  B.  0.^ 
King's  Bench  and  Court  of  Errors,  Irish, 
1822-1824.    2  parts  in  one  volume. 

Fraser  (Simon).  Disputed  Elections  in  Parlia- 
ment, 1790.    2  vols. 

Frbrxan  (John  D.).  Mississippi  Supreme  Cout^ 
Chancery  Cases,  1839-1843.     1  vol. 

Fbeexah  (N.  L.).    See  Ilumois. 

Frbbman  (Richard).  High  Conrt  of  Chanoery, 

1660-1706.     1  vol.     This  volume  is  ofloB 

cited,  without  any  apparent   reason,  as  3 
Freeman. 

Frbbman  (Richard).  King's  Bench  and  Common 
Pleas,  1670-1704.  1  vol.  Freeman's  note- 
book having  been  stolen  by  a  student,  and 
these  reports  published  surreptitiously,  they 
were  for  a  long  time  but  little  esteemed.  Of 
late,  however,  they  have  been  re-edited,  and 
enjoy  a  higher  reputation  than  they  formerly 
did.    Wallace,  Report  241,  302. 

Gal9  (Charles  James).  Exchequer,  5-7  Will.  IV., 
1835, 1836.     2  vols. 

Galb  (0.  J.)  A  Datison  (Henry).  Queen's 
Bench  and  Exchequer  Chamber,  East  T. 
1841-East  T.  1843.    8  vols. 

G ALLISON  (John).      United  States  Circuit  Court, 
«  First  Circuit,  IS12-1S15.    2  vols. 

Garde!(H1rb  (James  B.).    See  Missouri. 

George  (James  Z.).    See  Misbissippl 

Georgia.     Supreme  Court  Cases  at  Law  uid  in 
Equity. 
Vol.  1-3,    1846, 1847.    James  M.  Kelly.      . 
A,  b,    1848.  James  M.  Kelly  A  T.  R. 

R.  Cobb. 
6-20, 1849-1857.     T.  R.  R.  Cobb. 
21-29,  1857-1860.     B.  T.  Martin. 
See  Charlton  ;  Dudley. 

Georgia  Decisions.  Superior  Courts  of  Georgia, 
1842,  1813.     1  vol. 

GiBBS  (George  C).    See  MtcmoAN. 

GiFFARD  (J.  W.  de  Longueville).  Hiirh  Conrt  of 
Chancery,  1858-1862.  3  vols.  Vol.  4  is  in 
oour&e  of  publication. 

GiLBBST.  Cases  in  Law  and  Equity,  12,  13  Anna 
A  posthumous  work,  containing  one  or  two 
cases  well  reported,  but  gen«.  rally  consisting 
of  loose  notes  very  badly  edifed.  Wallace, 
Report  261.  Commonly  cited  as  Gilbert's 
Cases. 

Gilbert.  King's  Bench,  Exchequer, and  Chanoery, 
4  Anne-12  Geo.  I. 

Gill  (Richard  W.).  Maryland  Court  of  Appeals, 
1843-1861.     9  vols. 

Gill  (R.  W.)  A  Johnson  (John).  Maryland 
Court  of  Appeals,  1829-1842.     12  vols. 

Oilman  (Charles).    See  Illinois. 

Gilmer  (Francis).  Virginia  Conrt  of  Appeals^ 
1820, 1821.  1  vol.  Sometimes  cited  as  VIro 
ginia  (Reports). 

GiLMOUR  A  Falconer.  Conrt  }f  Sessions,  Scotch, 
1661-1685.     1  vol. 

Gilpin  (Henry  D.).  United  States  District  Court, 
Eastern  Dintriot  of  Pennsylvania,  1828- 
1836.     1  vol. 

GlanyiLlb  (John).  Election  Cases  docided  by 
the  House  of  Commons,  21,  22  Jao.  L  1 
vol. 

Glascock  (Walter).  King's  Bench,  Common  Pleas, 
and  Exchequer,  in  Ireland,  1831, 1832.   1  toI 
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Glyx  (Thomas  C.)  A  Javbson  fRobert  S.). 
BHnkru|.tcy  Case*,  Mioh.  T.  1821-fiast.  T. 
1828.    2  vols. 

OocBOLT.  Cases  in  the  Several  Coarts  st  West- 
minster Hall  in  the  Reigns  of  Elizabeth, 
Jamed  I.,  and  Charles  I. 

fiouLDftBOHOuoH  (J.).  Cases  in  all  the  Coarts  at 
Westminster  during  the  Last  Years  of  the 
Reign   of   Elizabeth.      See  BROWNLO\r    A 

OOULDSBOKOUOII.  \ 

Oow  (Niel).  Nisi  Prins  Cases  in  Common  Pleas 
Slid  on  Oxford  Circuit,  59  Geo.  Ill.-l  Geo. 
IV.,  18lft-l820.    1  vol. 

GmAMT  (Alexander).  Upper  Canadft  Chaaoery, 
1849-1861.     8  Tols. 

Grastt  (Benjamin).  PeonsjWania  Supreme  Court. 
Cases  not  reported  by  the  State  Reporter, 
1862-1863.     3  vols. 

Gbattax  (Peachy  P.).  Virginia  Coort  of  Appeals, 
1844-1860.     15  vols. 

GftAT  (Horace,  Jr.).  Masssohusetts  Supreme  Court, 
1854-1800.     16  vols. 

Qrbev  (Henry  W.).  New  Jersey  Chaooery  Re- 
porU,  1838-1845.     3  vols. 

Obhn  (J.  S.).  New  Jersey  Supreme  Court,  1831- 
1836.    3  voU 

CIbkknk  (George).  Iowa  Supreme  Court,  1847- 
1852.    5  vols.    See  Iowa. 

Grbenlbap  (Simon).    See  Maims. 

Greenleaf  (Simnn).  A  Collection  of  Overruled, 
Denied,  and  Doubted  Decisions  and  Dicta. 
1  vol. 

Griswold  (Hiram).    See  Onio. 

GwiLLih  (Sir  Ueory).  Cases  reipeoting  Tithes, 
1224-1824. 

Haggard  (John).  Consistory  Court  of  the  City  of 
London,  1780-1802.     2  vols. 

Haooard  (John).  Ecclesiastical  Courts  at  Doctors' 
Commons  and  High  Court  of  Delegates, 
1827-1832.     3  vols,  and  part  of  a  4th. 

Hao^aud  (John).  High  Court  of  Admiralty,  1822- 
1838.    3  vols. 

Hailes  (Lord),  (David  Dairy mple).  Lords  of 
Council  and  Session,  1766-1701.    2  vols. 

Gall  (Frederio  J.)  A  T wells  (Philip).  High 
Court  of  Chancery  in  the  Time  of  Ccttenham, 
1849,1850.     2  vols. 

Hall  (Jonathan  Presoott).  Superior  Court  in 
New  York  City,  1828,  1820.    2  vols. 

Hall  (John  B.).    Law  Journal,  1808-1817.    6  vols. 

Hall  (J.  F.).    Journal  of  Jurisprudence,  1670- 

1821      1  vol. 
Halstrd  (George  B.).    New  Jersey  Chancery  in 

Time  of  Oliver  S.  Halsted,  1 845-1853.   4  vols. 

Ha  LITE  D  (William).  New  Jersey  Supreme  Court, 
1821-183L     7  vols. 

Hamertox,  Allev,  a  Otter.    See  New  Ssssioxa 

CASEg. 

nAMTLTO!f  (Robett).  Court  of  Sessions,  1769- 
1772.    1vol. 

nAMMONn  (Charlw).    See  Ohio. 

Handy  (R.  G.  A  J.  H.).  Superior  Court  of  Cin- 
cinnati, 1854-1856.    2  vols. 

Hahmeb  (J.  W.)y  editor  of  KsMroN,  which  see. 

Harcrbasb  (Sir  Roger  H.).  Court  of  Sessions, 
1681-169L     1  vol. 

Hardin  (Martin  D.).  Kentucky  Court  of  Appeals. 
1805-1808,     1vol. 

Uardrbs  (Sir  T.).  Exchequer,  1665,  21  Car.  II. 
1  ToL 


Hare  (Thomas).  High  Court  of  Chanceiy,  1841« 
1853.     10  vols,  and  Index. 

Hare  (Thomas).    See  Railway  A  Canal  Cases. 

Hare  (J.  I.  C.)  A  Wallace  (H.  B.).  American 
Leading  Cases.    2  vols. 

Hargravb  (Francis).  State  Trials  and  Proceedings 
for  High  Treason,  11  Rich.  II.-16  Geo.  IlL 
1 1  vols.  For  a  full  account  of  the  character 
and  value  of  this  work,  which  is  an  immense 
collection  of  cases  brought  together  by 
hunting  though  every  collection  in  England, 
and  therefore  having  very  different  degrees 
of  merit,  see  Wallace,  Report.  54-59. 

Harjion  (John  B.).    See  California. 

Harper  (William).  South  Carolina  Constitutional 
Court,  1823,  1824.     1  voL 

Harper  (William).  South  Carolina  Court  of  Ap- 
peals, Equity  Cases,  1S24.     1  vol. 

Harrington  (Edmund  Burke).  Michigan  Chan- 
eery,  1836-1842.     1  voL 

Harrington  (Samuel  M.).  Delaware  Supreme 
Court,  1832-1856.    5  vols. 

Harris  (George  W.).    See  Pbnnstlvania  State. 

Harris  (Thomas)  A  Gill  (Richard  W.).  Mary- 
land  Court  of  Appeals,  1826-1829.    2  vols. 

Harris  (Thomas)  A  Johnson  (Reverdy).  Mary- 
land General  Court  and  Court  of  Appeals, 
1800-1826.     7  vols. 

Harris  (Thomas)  A  M'Hbnrt  (John).  Maryland 
General  Court  and  Court  of  Appeals,  1700- 
1700.  4  vols.  The  first  volume  contains 
cases  in  the  Roving  Court  and  Court  of  Ap- 
peals prior  to  the  Revolution. 

Harrison  (Benjamin).    See  Indiana. 

Harrison  (Josiah).  New  Jersey  Supreme  Court, 
1837-1842.    4  vols. 

Harrisou  (S.  B.)  A  Wollaston  (F.  L.).  King's 
Bench  and  Bail  Court,  Hil.  T.  5  Will.  IV.- 
Mioh.  T.  7  Will.  IV.,  1835,  1836.    2  voU. 

Hartley  (Oliver  C).    See  Texas. 

Hartley  (0.  C.  A  R.  K.).    See  Texas. 

Hawaii.     Supreme  Court.     1  vol. 

Hawks  (Francis  L.).  North  Carolina  Supreme 
Court,  1820-1826.  4  vols.  The  first  volume 
was  partly  reported  by  RuflSn. 

Hay  a  Marriott.    See  Marriott. 

Hayes  (Edmund).  Iritb  Exchequer,  Hil.  T.  10 
Geo.  IV.-East  T.  2  Will.  IV.    1  vol. 

Hayes  (Edmund)  A  Jones  (Thomas).  Irish  Ex- 
chequer, Trin.  T.  2-Trin.  T.  4  Will.  IV.  1  vol. 

Haywood  (John).  North  Carolina  Superior  Conrtt 
of  Law  and  Equity,  1789-1806.  2  vols. 
Tennessee  Court  of  Error  and  Appeals,  1816- 
1818.  3  vola.  The  three  latter  volumes  are 
uniformly  numbered  3-5  in  the  same  series 
with  the  first  two,  and  are  cited  3-6  Haywood. 

Head  (John  W.).  Tennessee  Supreme  Court,  1858, 
1859.     2  vols. 

HflATn  (Solyman).    See  Maine* 

Hbhuino  (George  W.)  A  Miller  (Alexander  Ed* 
ward).  High  Court  of  Chancery  before  th« 
Vice-chancellor,  26  A  27  Vict,  1862-1864. 
1  voL     VoL  2  is  in  course  of  publication. 

Hbmbstbad  (Samuel  H.).  United  States  Cirvuit 
Court,  Ninth  Circuit,  1830-1856.  Supreme 
Court  for  the  Territory  of  Arkansas,  1820- 
1836.  United  States  District  Court  for  the 
District  of  Arkansas  1836-1840.     1  voL 

Hbnino  (William  W.)  A  Mu.xford.  Virginia  Court 
of  Appeals,  1806-1809.  4  volt-  Condensed 
by  Minor  into  one  volume. 
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Hbpburn  (H.  p.)*    See  Caliporxia. 

Hbtley  (Sir  Thomas).  Common  Pleas,  3-7  Car. 
I.  1  Tol.  Not  marked  by  any  peculiar  skill, 
accuracy,  or  information.     Dongl.  ix. 

Hill  (Nicholas,  Junior).  New  York  Supreme 
Court  for  Correction  of  Errors,  1841-1844. 
7  vols. 

Hill  (W.  R.).  South  Carolina  Court  of  Appeals, 
1833-1837.    3  vols. 

Hill  (W.  R.).  South  Carolina  Court  pf  Appeals, 
Cbanoeiy  Cases,  1833-1837.     2  Vbls. . 

Hill  (N.,  Jr.)  A  Dbnio  (H.).     See  Lalor. 

HiLLTER  (Curtis  J.).    See  Caliporxia. 

Hilton  (Heni^).  Common  Pleas  in  New  York 
City,  18&5-18«0.    2  vols. 

Hobart  (Sir  Henry).  Common  Pleas  and  Chan- 
cery, 1-23  Jao.  I.  Hobart  was  a  great  Judge; 
and  these  reports,  which  are  by  himself,  have 
always  been  esteemed.  Wallace  (Report. 
163)  cites  from  Judge  Jenkins  a  splendid 
tribute  to  his  character. 

HoDOBS  (IVilliam).  Common  Pleas,  Hil.  T.  5  Will. 
IV.-Mioh.  T.  1  Vicu,  1835-1837.    3  vols. 

Hoffman  (Murray).  New  York  Chancery,  1839, 
1840.     1  irol. 

Hog  AN  (John).     Pennsylvania  State  Trials.     1  vol. 

HooAN  (William).  Rolls  Court  in  Ireland,  1816> 
1831.    2  vols. 

HoGUB  (David  P.).    See  Florida. 

HoLCOVBB  (James  P.).  Leading  Cases  npon  Com- 
mercial Law  decided  by  the  United  States 
Supreme  Court. 

Holt.    See  Reports  tempore  Holt. 

Holt  (Francis  Ludlow).  Nisi  Prius  Cases  in  the 
Common  Pleas  and  in  the  Northern  Circuit, 
55-58  Geo.  IIL     1  vol. 

Holt  (William).  Vice-Chancellor's  Court,  8  A  9 
Vict,     1  vol. 

Home  (Clerk).   Courtof  Sessions,  1735-1744.  1  voL 

Hooker  (John).    See  Connecticut. 

Hopkins  (Samuel  M.).  New  York  Chancery,  1823- 
1826.     I  vol. 

HoPKiNSON  (Francis).  A  Few  Cases  in  Admiralty 
in  Pennsylvania,  principally  in  1785.     1  vol. 

HoPWOOD  (C.  H.)  A  Phildrick  (F.  A.)>  Registra- 
tion Cases  in  the  Court  of  Common  Pleas, 
28  Vict.    Vol.  1  is  in  course  of  publication. 

Horn  (Henry)  A  IIurlstonb  (£.  T.).  Exchequer 
and  Exchequer  Chamber,  1  A  2  Vict.,  1838, 
1839.     1  vol. 

HousB  OF  Lords  Cases.  Cases  in  the  House  of 
Lords,  1847-1864.  10  vols.  Vol.  11  is  in 
course  of  publication. 

Vol.  1-4,  1847-1854.    4  vols.    Charles  Clark 

A  W.  Finelly. 
5-10, 1854r-1864.   6  vols.  Charle's  Clark. 

floTENDEN  (John  E.).  Notes  to  Vesey,  Junior,  em- 
braced in  Sumner's  edition. 

Howard  (Benjamin  C).  United  States  Supreme 
CouH,  1843-1860.     24  vols. 

Howard  (G.  £.).  Popery  Cases  in  Ireland,  Geo. 
IL-Geo.  III. 

Howard  (Nathan,  Jr.).  New  York  Court  of  Ap- 
peals, 1847,  1848.     I  vol. 

Howard  (Nathan,  Jr.).  Practice  Cases  in  the  New 
York  Superior  Court  and  Court  of  Appeals, 
1844-1865.     28  vols. 

HowAnD  (Volney  E.).    See  Mississippl 

Howell  (Thomas  Bnyly  A  Thomas  Jones).  State 
Trials  and  Proceedings  for  High  Treason 


and  other  Crimes  nnd  Misdemeanors.  9  Hen. 
11.-1  Geo.  IV.,  1163-1820.  33  vols.,  and 
Index. 

Vol.  1-21,  9  Hen.  II.-23  Geo.  IIL    T.  B. 

Howell. 
22-33,  23  Geo.  III.-l  Geo.  rV'.     T.  J. 

Howell. 
This  is  an  immense  collection  of  oasesy 
brought  together  by  hunting  through  every 
collection  in  England,  and,  therefore,  having 
very  different  degrees  of  merit.  For  a  full 
account  of  its  character  and  value,  se« 
Wallace,  Report.  54-59. 

Hubbard  (Wales).    See  Maine. 

Hudson  (William  E.)  k  Brooke  (John).  King's 
Bench  A  Exchequer  in  Irviand,  Hil.  T.  7 
Geo.  IIL-E&st  T.  1  Will.  IV.    2  vols. 

Hughes.  Kentucky  Supreme  Court,  1785-180L 
1vol. 

HuHPHRETS  (West  H.).  Supreme  Court  of  Ten- 
nessee,  1839-1851.     11  vols. 

Hunt.    King's  Bench  Annuity  Cases,  34  Geo.  IIL 

Hurlstone  (E.  T.)  A  Coltman  (F.  J.).  Exchequer 
and  Exchequer  Chamber,  1862-1865.  2  voU 
Vol.  3  is  in  course  of  publication. 

Hurlstone  (E.  T.)  A  Gordon  (J.).    See  Bxcn 

QUER. 

Hurlstone  (E.  T.)  A  Noru an  (J.  P.).  Exchequer 
and  Exchequer  Chamber,  19-25  Vict.,  1856*- 
1862.    7  vols. 

Hurlstone  (E.  T.)  A  Walmeslt.  Exchequer  and 
Exchequer  Chamber,  3-4  VicU 

Hutton  (Sir  Richard).  Common  Pleas,  15  Jae.  L 
-12  Car.  I.  1  vol.  This  book,  says  Mr. 
Wallace,  seems  to  belong  to  that  class  of 
literary  productions  which  do  not  obtain 
notoriety  enough  to  be  abused.  Wallace^ 
Report  179. 

Illinois.     Illinois  Supreme  Court,  1819-1863.    31 
vols. 
Vol.  1,         1819-1830.    Sydney  Breese. 

2-5,      1832-1843.     J.  Young  Soammon. 
6-10,    1844-1849.     Charles  Gilman. 
11-30,  1849-1863.     E.  Peck. 
31,       1863.  Norman    L.    Free- 

man. 

Indiana.    Indiana  Supreme  Court,  1847-1864.    2S 
vols. 
Vol.  1,  2,      1847-1851.    Horace  E.  Carter. 

3-7,      1851-1856.    Albert  G.  Porter. 

8-14,    1856-1860.     Gordon  Tanner. 

15-17,1860,1861.     Benjamin  Harrison. 

18-22,  1862-1864.     Michael  C.  Kerr. 
See  Blackford;  Suite,  T.  L. 

Iowa.  Supreme  Court  of  Iowa,  1853-1863.  14  vols. 
Vol.  1-8,    1853-1859.     W.  Penn  Clarke. 

9-14,  1S59-1863.     Thomas  F.  Withrow. 
See  Greene;  Morris. 

Iredell  (James).  North  Carolina  Supreme  Courl^ 
Equity  Cases,  1840-1852.    8  vols. 

Iredell  (James).  North  Carolina  Supreme  Court* 
Law  Cases,  1840-1852.     13  volt. 

Irish  Equity.    Cases  in  Chancery  Rolls  Court  and 
Equity  Exchequer,  in  Ireland,  MicL.  T.  1838 
-Hil.  T.  1851.     13  vols.,  by 
Babington,  William  St  Leger,  vols.  10-lS 
Boyle.  J.  P.,  6,  7. 
Creighton,  John  C,  5-9. 
Deane,  John  C,  3,  4. 
Densy,  R.,  3-5. 
Haig,  Charles,  1,  2. 
Jcines,  Thomas,  3-5. 
Moore,  Ross  S.,  1-9. 
Morgan,  Lewis,  8-12. 
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Stoker,  William  Beanehamp,  1-5. 
Trevor,  Edward  S.,  6-12. 
Waller,  John  F.,  (J-12. 
Walsh,  John  £.,  6-12. 

Irish  Eqitity  Reports.     New  Series.     Cases  in 

Chancery  and  Rolls  Court,  in  Ireland,  1850- 

1864.     14  vols.    Vol.  16  is  in  course  of  publi- 

eatiun. 
Irish  |jAW.    Cases  in  the  Irish  Courts  of  Law, 

Queen's  Bench,  Common   Pleas,  and  Ex- 

obequer,  Mich.  T.  1838-HU.  T.  1850.     13 

vols.,  by 

Adsir,  John,  vol.  2. 

Armstrong,  John  S.,  4-13. 

Babington,  William  SL  Leger,  10-13. 

Boyle,  J.  P.,  6,  7. 

Brady,  Francis,  1-5. 

Fallon,  William  U.,  6-13. 

Jones,  Thomas,  3-5. 

M'Causland,  Dominick,  3-11. 

Moore,  Ross  S.,  1-9. 

Morgan,  Lewis,  8-12. 

Stokes,  Gabriel,  1-5. 

Westropp,  Michael  R.,  0-12. 

IniSH  Law  Reports.  New  Series,  Cases  in  the 
Irish  Courts  of  Law,  Queen's  Bench.  Com- 
mon Pleas,  and  Exchequer,  1850-1864.  14 
vols.    Vol.  15  is  in  course  of  publication. 

Irish  Term.    See  Ridgway,  Lapp,  A  Schoales. 

Irvine  (Alexander  F.).  High  Court  and  Circuit 
Court  of  Justiciary.  3  vols.  VoL  4  is  in 
Course  of  publication. 

Jacob  (Edward).  High  Court  of  Chancery  in  the 
Time  of  Eldon,  1821, 1822.     1  vol. 

JA.COS  (Edward)  A  Walker  (John).  High  Court 
of  Chancery  in  the  Time  of  Eldon,  1819- 
1821.    2  vols. 

Jambs  (Alexander).  Supreme  Court  of  Nova 
Scotia,  1853-1855.     1  voL 

Jbbr  (Robert).  Crown  Cases  reserved  and  de- 
cided by  the  Twelve  Judges  of  Ireland,  1822 
-1840.     1  vol. 

Jebb  (Robert)  A  Burke  (Richard).  Queen's  Bench 
in  Ireland,  1841,  1842.     1  vol. 

Jebb  (Robert)  A  Stubs  (Arthur  R.).  Queen's 
Bench  and  Exchequer  in  Ireland,  1838- 
1841.     2  vols. 

JxPTERffOX  (Thomas).  Virginia  General  Court, 
1730-1740,  1768-1772.     1  vol. 

Jbbkixs  (David).  Exchequer,  4  Hen.  III.-21 
Jac.  L  Eight  centuriL>8,  or  eight  hundred 
cases.  1  vol.  Seo  an  interesting  account 
of  Jenkins,  who  was  a  Welsh  judge,  by  Mr. 
D'lsraeli,  given  in  Wallace's  Reporters,  page 
59.  The  reports  of  Jenkins  were  prepared 
in  prison,  where  Jenkins  was  put  for  his 
loyalty  to  Charles  I.  and  key)t  for  fifteen 
years.     The  book  is  of  excellent  authority. 

JoHRSO^r  (Henry  R.  V.).  High  Court  of  Chancery, 
21-24  Vict,  1858-1860.     1  vol. 

JoHVSox  (H.  R.  V.)  A  Hbumino  (George  W.). 
High  Court  of  Chancery,  1859-1862.    2  vols. 

JoHNSOx  (J.).  See  Maryland  Chaiccbry  De- 
cisions. 

J:it3fS0N  (William).  Canes  in  the  New  York  Court 
of  Errors,  1799-1803.     3  vols. 

JoHMSOx  (William).  New  York  Chancery,  1814- 
1S23.     7  vols. 

JoHHSO.v  (William).  New  York  Supreme  Court, 
Court  for  Correction  of  Errors  and  Trial  of 
Impeachments,  1806-1823.    20  vols. 

JoHES  (Edward  C).  Upper  Canada,  Common  Pleas, 
1850-1860.     10  vols. 


Jones  (Hamilton  C).  North  Carolina  Supreme 
Court,  Equity  Cases,  1853-1860.     5  vols. 

Jones  (Hamilton  C).  North  Carolina  Supreme 
Court,  Law  Cases,  1853-1860.    7  vols. 

Jones  (Horatio  M.).    See  Missouri. 

Jones  (J.  P.).    See  Pennsylvania.. 

Jones  (Sir  Thomas).  King's  Bench  and  Common 
Pleas,  Special  Cases,  in  the  Reign  of  Car.  IL 

Jones  (Thomas).  Exchequer  in  Ireland,  Mich.  T. 
5  WiU.  IV.-1  Vict    2  vols. 

JoNBS  (Thomas)  A  Carey.  Irish  Exchequer,  2  A  8 
Vict.     1  vol. 

Jones  (Thomas)  A  Latouche  (Edmund  Digges). 
Irish  Chancery  in  the  Time  of  Sugden,  1844 
-1846.    3  vols. 

Jones  (Sir  William).  King's  Bench  and  Common 
Pleas,  House  of  Lords,  and  Exchequer  Cham- 
ber, 18  Jac.  I.-16  Car.  L  It  is  a  book  of 
good  authority.  It  is  sometimes  cited  as  1st 
Jones,  to  distinguish  it  from  W.  Jones,  which 
is  then  correspondingly  cited  as  2d  Jones. 

Jurist.    All  the  Courts,  1837-1854.    18  vols. 

Jurist.  New  Series.  All  the  Courts,  1855-1865. 
11  vols. 

Kambs.  Court  of  Sessions,  Scotch,  Remarkable 
Cases,  1716-1752.    2  vols. 

KA.HES.  Court  of  Sessions,  Scotch,  Select  Cases, 
1752-1768.     1  vol. 

Kansas.  Supreme  Court  of  Kansas,  1863.  1  voL 
By  Eliot  V.  Banks. 

Kay  (Edward  E.).  High  Court  of  Chancery,  16 
A  17  Vict.,  1853,  1854.     1  vol. 

Kay  (E.  E.)  A  Johnson  (Henry  R.  Vaughan). 
High  Court  of  Chancery,  1854-1858.  4 
vols. 

KEA.XE  (B.)  A  Grant.  Registration  Cases,  17-10 
VicL 

Keblb  (Joseph).  King's  Bench,  12-20  Car.  II.  8 
vols.  Not  a  satisfactory  reporter,  but  a  pretty 
good  register,  and  more  esteemed  of  late, 
perhaps,  than  formerly.  Wallace,  Report. 
207;  Farrell  V9.  Hilditcb,  94  Eng.  C.  L. 
885. 

Keen  (Beigamin).  Rolls  Court,  6  Will.  IV.-2 
Vict.    2  vols. 

Keilwet  (Robert).  King's  Bench  and  Common 
Pleas,  6  Edw.  I.-21  Hen.  VIII.  The  vo- 
lume, having  been  edited  by  a  person  named 
Croke.  is  sometimes  cited  as  Croke's  Reports. 
See  Wallace,  Report  84. 

Kelly  (James  M.)*    See  Georgia. 

Kelly  (J.  M.)  A  Cobb  (T.  R.  R.).     See  Georgia. 

Kelyng  (Sir  John).  King's  Bench,  14-20  Car.  IL 
1  vol. 

Kblyngb  (Sir  William).  King's  Bench  and  Chan- 
cery, 4-8  Geo.  If.     1  vol. 

Kentucky.  See  Bibb;  Dana;  Hardin;  HircnKS; 
Littell;  Marshall;  Metcalfe;  Monroe. 

Kentucky  Decisions.  Supreme  Court,  1801-1806. 
1  vol.    By  Sneed. 

Kbnyon  (Lloyd).  King's  Bench,  East  T.  26  Geo. 
II.-£ast  T.  32  Geo.  II.     2  vols. 

Kern  AN  (Francis).    See  New  York. 

Kerr  (David  Shank).  New  Brunswick  Supreme 
Court,  18-10-1842.     1  vol. 

Kerr  (Michael  C).     See  Indiana. 

Kilkerran  (Sir  James  Ferguson  of).  Courts  of 
Session,  I TS8-1752.  1vol.  Sometimes  cited 
as  Ferguson. 

King  (William  W.).     See  Louisiana. 
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Kua'i    Bbhch,    Uppkr    CAHADAf  Old    Series. 
King's  Benoh  and  Praotio^  Reports,  1831- 
1843.     6  vol«. 
Vol.  1-5,  J.  L.  Robinson. 

6,  Christopher  Robinson. 

EiBBT  (Ephraim).  Connecticut  Supreme  Court 
and  Court  of  Errors,  1785-1788.     1  vol. 

ICkapp  (Jerome  William).  Privy  Council,  1829- 
1836.  3  vols.  Third  rolumo  by  Knapp  A 
Moore. 

RjrAPP  (J.  W.)  k  OvBLER  (Edward).  Elections 
contested  in  Parliament,  1834-1837.    1  vol. 

KscwLKS  (John  P.).    Se^  Rhode  Islavd. 

Lalor  (T.  M.).  New  Tork  Supreme  Court  and 
Court  of  Errors.  Supplement  to  Hill  A 
Denio,  1842-1844.     1  voL 

Laitder.    See  FoDifTAiaHA.LL. 

Lake  (Richord).    Exchequer,  3-9  Jae.  I.     1  vol. 

Lamsimq.  New  Tork  Supreme  Court  and  Chancery, 
1824-1826.     1  vol. 

Lapp.    See  Irish  Term. 

Latch  (John).  King's  Bench,  1-31  Car.  L  Not 
very  highly  esteemed.  The  original  English 
edition  is  in  French,  but  it  has  been  tmns* 
lateJ  in  the  United  SUtes  by  Martin.  See 
Wallace,  Report  191. 

Law  Jourral.  All  the  Courts,  1823-1865.  39 
vols. 

Law  MAOA.ZINR,  London,  1829-1856.  65  vols. 
Now  united  with  Law  Review,  and  con- 
tinued as  Law  Magaiine  and  Review. 

Law  Rbcordbr.  AH  the  Courts  in  Ireland,  7  Oeo. 
IV.-2  Will.  IV.  Second  Series,  3  Will. 
IV.-1  Vict.     Third  Series,  2  VicL- 

Law  Reporter.    1838-    27  vols. 

Law  Review,  English,  1844-1855.  23  vols.  Then 
united  with  the  Law  Magazine. 

Law  Times.  All  the  Courts,  6  Vict.-1858.  New 
Series.  1859-1864.     9  vols. 

Lawrence  (William).    See  Ohio. 

Lb  Marcrant  (Denis).  Barony  Qardner  Case  in 
House  of  Lords,  5  Geo.  IV. :  with  Appendix 
containing  Legitimacy  Cases. 

Leach  (Thomas).  discs  in  Common  Law  deter- 
mined by  the  Twelve  Judges,  4  Qeo.  II.- 
55  Geo.  III.     2  vols. 

Lee  (Sir  Oeorge).  Arches  and  Prerogative  Courts 
of  Canterbury,  and  High  Court  of  Delegates, 
1752-1758.  2  vols.  Containing,  also,  a  few 
eases  between  1724  and  1733.  By  Philli- 
more. 

Lbfrot  (Thomas  E.  P.).  Bee  Railway  A  Ca.ra.l 
Cases. 

Legal  Intbllioeiccer.    1845-    13  vols. 

Legal  Observer.  All  the  Courts,  1  Will.  IV.- 
21  Viet 

Leigh  (Benjamin  Watkins).  Virginia  Court  of 
Appeals,  1829-1841.     12  vols. 

Leigh  (G.  C.)  k  Care  (L.  W.).  Crown  Caaes 
Reserved,  1861-1865.    Vol.  1,  6  parts. 

Leonard  (William).  King's  Bench.  Common 
Pleas,  and  Exchequer,  6  Edw.  VI.-12  Jac. 
I.  A  very  good  and  much-esteemed  re- 
porter; one  of  the  best,  indeed,  of  the  old 
books.  See  Wallace,  Report.  99,  citing 
Sngden,  Lord  Nottingham,  and  Sir  George 
Treby. 

Letiks  (Sir  Creswell).  King's  Bench,  12  Car.  II.- 
TriB.  T.  8  Will.  III.     3  parts. 


Lb  win  (Sir  Gregory  A.).  Grown  Cases  on  Northers 
Circuit,  1822-1828.     2  vols. 

Let  (Sir  James).  King's  Bench,  Common  Pleas» 
Exchequer,  and  Court  of  Wards,  1-4  Cur.  L 
Containing  some  cases  pretty  well  reporte<^ 
but,  generally  speaking,  mere  scraps  of 
cases.  The  book  is  seldom  cited.  Wallaae^ 
ReporL  175. 

Lilly  (John).  Cases  in  Assize  for  OflBoes,  Nui- 
sances, Lands,  and  Tenementa,  3-6  Jao.  XL 
A  scarce  and  worthless  book. 

LiTTELL  (William).  Kentucky  Court  of  Appeals, 
1822-1824.     5  vols. 

Littell  (William).  Kentucky  Court  of  Appeals, 
Select  Cases,  1795-1821.     1  vol. 

Littleton  (Edward).  Common  Pleas  and  Ex- 
chequer, 2-7  Car.  I.    1  vol. 

Lloto  (Bartholomew  Clifford)  k  Oooli>  (Frsnois). 
Iri>h  Chancery  in  the  Times  of  Sugden  and 
Plunket,  1834-1838.     2  vols. 

Lloyd  (B.  C.)  k  Wblaey  (U.  N.).  King's  Bench, 
East.  T.  1829-East.  T.  1830.  1  vol.  Con- 
taining  some  mercantile  cases.  An  incom- 
plete volume. 

Lock  WOOD  (Ralph).  New  York  Court  of  Errors, 
Reversed  Cases,  1799-1847.     1  vol. 

Lofft  (Capel).  King's  Bench,  Common  Plea% 
and  Chancery,  East.  T.  12  Geo.  III.-Mioh. 
T.  14  Geo.  III.  1  vol.  Not  a  very  highly- 
esteemed  reporter,  but  the  only  volume  giving 
an  account  of  the  great  ease  of  the  negro 
Somerset 

LoxopiELD  (Robert)  k  Townbexd  (John  Fita- 
henry).    Irish  Exchequer,  \  kb  Vict.   1  voL 

Louisiana.   Louisiana  Supreme  Court,  1830-1841. 
19  vols. 
Vol.  1-6,  1830-1834.    Branch  W.  Miller. 

6-1 9, 1834-1 84 1 .    Thomas  Curry. 
See  Martin;  Morgan. 

Louisiana  Annual.  Louisiana  Supreme  Couii^ 
1846-1860.     15  vols. 

Vol.  1-4,  1846-1S49.    Merritt  M.  Robinson. 
5-6.  1850, 1851.    William  W.  King. 
7-12, 1852-1857.  William  M.  Randolph. 
13-15,1858-1860.  A.  N.  Ogdon. 

Louisiana  Term.    See  Martin. 

Lower  Canada.    1850-1861.    11  vols. 

Vol.  1-5,  1850-1855.     Leli6rre  ot  Angerf. 

Beaudry  et  Fleet. 
6-11,1855-1861.    Lclidvre  et  Angen. 

Beaudry  et  Robinson. 

Lowndes  (John  James).  Maxwell  (Peter  B.),  k 
Pollock  (Chnrles  Edward).  Queen's  Bench, 
Common  Pleas,  nnd  Exchequer  Practice 
Cases,  llil.  T.  13-Mich.  T.  15  Vict.    2  vols. 

Lucas  fRobcrt).  King's  Bench  and  Chancery, 
chiefly  during  the  Time  of  Macclesfield,  9-1 S 
Anne.     1  vol.     See  Modern. 

Ludden  (Timothy).    See  Maine. 

Luders  (Alexander).  Contested  Elections  in  the 
House  of  Commons,  1?84-1786.    3  vols. 

Lumley  Puor-Law  Cases,  3  Will  IV.- 

6  Vict 

Lushinoton  (Vernon).  High  Court  of  Admiralty 
and  Privy  Council  on  Appeal,  1859-1863. 
1  vol. 

Lutwychb.     Election  Cases,  7-17  Vict. 

Lutwycre  (Sir  Edward).  Common  Bench,  34  Ca& 
II.-2  Anne.     2  vols. 

Lutvychb  (Thomas).    See  Modern. 
M'Cleland    'T.).       Exchequer   and   Exchequer 
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Chamber  at  Law  and  id  Equity,  4  A  5  Geo. 
JV.     1  vol. 

H'Clbland  (T.)  a  Yocnge  (E.)*  Excheqncr  and 
Exchequer  Chamber,  6  A  6  Geo.  Iv.    1  vol. 

IC'CoRD  (Daniel  Jamea).  South  Carolina  Consti- 
tutional Court,  1821-1828.     4  volt. 

M*CoRD  (Daniel  Jamea).  South  Carolina  Court 
of  Appeals,  Chancery  Cases,  1826-1827.  2 
vols. 

M'MuLLAN  (J.  J.).  South  Carolina  Court  of  Ap- 
peals, Equity  Cases,  1840-1842.     1  vol. 

M'MuLLAN  (J.  J.).  South  Carolina  Court  of  Ap- 
peals, Law  Cases,  1835-1842.     2  vols. 

MacFarlanb.  Jury  Court,  Scotch,  1838, 1830. 
1  vol. 

MACLAFRiir  High  Court  of  Justiciary. 

Criminal  Cases,  1670-1767. 

Maclean  (Charles  Hope)  A  Robinsoh  (George). 
House  of  Lords  ou  Appeals  and  Writd  of 
.  Error,  2  A  3  Viet     1  vol. 

Macbaghtbii  (W.  H.)>  Cases  determined  in  the 
Cunrt  of  Nizamut  Adawlut,  1805-1826.  2 
vols. 

Hacvaghtbn  (Stewart)  A  Gordon  (Alexander). 
Bigb  Court  of  Chancery  in  the  Times  of 
Cottenham  and  Truro,  1840,  1850.    3  vols. 

Hacqubbn  (John  F.).  House  of  Lords  on  Ap- 
peals and-  Writs  of  Error  from  Scotland, 
1847-1860.  3  vols.  Vol.  4  is  in  course  of 
publication. 

Macrort  Patent  Cases,  1852-1858.    1  rol. 

Haddock  (Henry).  Vice-Chancellor's  Court  in 
the  Time  of  Plumer,  1815-1820.     5  vols. 

Haddock  (H.)  A  Gbldart  (T.  C).  Vice-Chan- 
cellor's Court  in  the  Time  of  Leach,  1821. 
1  vol. 

Haorudbr  (A.  C).    See  Maryland. 

Mains.      Maine  Supreme  Court,  1820-1861.     40 
vols. 

Vol.  1-0.    1820-1832.  Simon  Greenleaf. 

10-12, 18.S.V1835.  John  Fairfield. 

13-18, 1836-1841.  John  Shepley. 

10.  20, 1841.  John  Appleton. 

20-30, 1841-1840.  John  Shepley. 

31-35, 1849-1853.  Asa  Redington. 

36-40. 1853-1855.  Solyman  Heath. 

41, 42, 1856.  John  M.  Adams. 

4.S,  41,  1857, 1 P58.  Timothy  Ludden. 

45-50, 1858-1862.  Wales  Hubbard. 

Manntno  (Randolph).    See  Michigan. 

Manning  (J.),  Granger  (T.  C),  A  Scorr  (J.). 
See  Common  Bench. 

Manning  (James)  A  Grangrr  (T.  C).  Common 
Pleas,  East.  T.  1840-Mich.  T.  1844.  7  vols. 

Manning  (James)  A  Rvland  (Archer).  King's 
Bench,  Mich.  T.  8-East.  T.  11  Geo.  IV.  5 
Tols. 

March  (John).  A  translation  of  Brooke's  New 
Cases,  which  see. 

March  (John).  King's  Bench,  East.  T.  15  Car.  L- 
Trin.  T.  IS  Car.  I.  This  volume  is  some- 
times oiled  ns  March,  New  Cares,  to  distin- 
guish it  from  the  preceding  work,  but  is  ge- 
nerally intended  when  March  is  cited. 

Marriott  (Sir  James).  High  Court  of  Admiralty, 
Mich.  T.  1776-Hil.  T.  1770.    1  vol. 

Harahall  (Alexander  E.).  Kentucky  Court  of 
Appeals,  1817-1821.    8  vols. 

Harbhall  (Charges).  Common  Plens,  Mich.  T.  54 
Geo.  III.-Mich.  T.  56  Geo.  III.,  18i;M816. 

Marshall  (J.  J.)>  Kentucky  Court  of  Appeals, 
1820-1832.    7  vols. 


Martin  (B.  Y.).    See  Gborgia. 

Martin  (Fraufois  Xavier).  Superior  Court  of  Or* 
leans  Territory,  1800-1812,  2  vols.;  some- 
times cited  as  Orleans  Term  Reports.  Su- 
premo Court  of  Louisiana,  1812-1823  (vols. 
3-12,  Martin);  sometimes  cited  as  Louisiana 
Term  Ri ports.     See  next  sub- title. 

Martin  (Francois  Xavier).  Nbw  Series.  Louisi- 
ana Supreme  Court,  1823-18.30.  8vol(i.  The 
reports  by  Marl  in  hive  been  republished, 
under  the  editorial  care  of  Thnmas  Glbbes 
Morgan,  in  10  vols.  The  Louitiiana  Reports 
have  also  been  republished^  under  the  fame 
editorial  care,  in  a  most  creditable  manner. 

Martin  (John  H.).  North  Carolina  Superior 
Courts  of  Law,  1778-1707.  United  States 
Circuit  Court,  Fifth  Circuit,  1787-1706.  2 
vols. 

Martin  (John  H.)  A  Yerger  (George  S.).  Ten- 
nessee Supreme  Court,  1825-1828.     1  vol. 

Maryland.     Supreme  Court  of  Maryland,  1851- 
1862.     10  vols. 

Vol.  1,  2,    1861.  1852.    A.  C.  Magruder. 
^18,  1852-1862.     Oliver  Miller. 
10,      1862.  Nicholas      Brewer, 

Jr. 
See  Bland;  Gill;  Gill  A  Johnson  ;  Har- 
ris A  Gill;  Harris  A  Johnson;  Harris 
A  M'Henry. 

Maryland  Chancery  Decisions.  Maryland  Chan- 
cery, John  Johnson,  Chancellor,  1847-1854. 
4  vols. 

VoLl.        Daniel    M.    Thomas    A    Jamea 
Frnnklin. 
2-i.     Oliver  Miller. 

Mason  (William  P.).  United  States  Circuit  Court 
First  Circuit,  1816-1830.     6  vols. 

Massachusetts.    Massachusetts  Supreme  Court, 
1804-1822.     17  vols. 
Vol.  1,        1804-1805.     E.  Williams. 
2-17,  1805-1822.     D.  A.  Tyng. 
See  Allen;   Cushino;   Gray;   Mbtcalf; 
Thachbr;  Pickering. 

Matson  (William  M.).    See  Connecticct. 

Mahle  (George)  A  Selwyn  (William).  King's 
Bench,  Hil.  T.  63-57  Geo.  IIL     6  vols. 

Maynard  (Sir  Jehnn).    See  Tear-Book. 

Mayor's  Court.  Judicial  Opinions  in  the  Mayor's 
Court  of  New  York  City.  By  Livingston, 
1802.     1  vol. 

McAllister  (Cutler).  United  States  Circuit  Court 
for  the  District  of  California,  1855-1850.  1 
vol. 

McBride  (P.  n.).    See  Missourl 

McCooK  (George  W.).    See  Ohio  Statb. 

McLean  (John).  United  States  Circuit  Court  for 
the  Seventh  Circuit,  1820-1855.     6  vols. 

Meeson  (R.)  a  Welrby  (U.  N.V  Exchequer  and 
Exchequer  Chninber,  6  Will.  IV.-IO  Vict 
16  vols.  Among  the  moet  useful  and  best 
reported  of  the  modern  English  reports. 

Meigs  (Return  J.).  Tennessee  Supreme  Court, 
1838,  1830.     1  vol. 

Mbriyat^r  (J.  H.).  High  Court,  of  Chancery, 
1815-1817.    3  vols. 

Mbtcalf  (Theron).  Massachusetts  Supreme  Court, 
1840-1847.     13  vols. 

Mbtcalfe  (James  P.).  Kentucky  Court  of  Ap- 
peals, 1858-1863.     5  vols. 

Michigan.  Miohigan  Supreme  Court,  1847-1864 
12  vols. 

Vol.  1,     1847-1850.    Randolph  Manning. 
2-4, 1851-1857.     George  C.  Gibba. 
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Vol.  5-12,  IS5S-1S64.     Thomas  M.  Goolej. 
See  Douglass;  Harrington;  Walkbb. 

MiLKg  (Joho).  DiBtriot  of  Philadelphia,  1836- 
1840.    2  vols. 

Miller  (Branch  W.)<     See  LouisiAifA. 

IfiLLER  (0.)*    See  Maryland. 

Mills.    See  Constitutional. 

Milward  (C.  R.).  Prerogative  Court  in  Ireland 
and  ConsiBtory  Court  of  Dublin,  1838-1842. 

1  TOl. 

Minnesota.  Minnesota  Supreme  Court,  1851-1864. 
9  vols.     B^  Harvey  Officer. 

BIiNOR  (Henry).    See  Alabama.        * 

Mississippi.    Mississippi  Supreme  Court  and  High 
Court  of  Errors  and  Appeals,   1818-1859. 
37  vols. 
Vol.  1,        1818-1832.     R.  J.  Walker. 

2-8,    1834-1843.     Volnoy  E.  Howard. 
9-22,  1S43-I860.     W.  C.  Smedes  &  T. 

A.  Marshall. 
2.3-29,  1851-1855.     John  F.  Cushman. 
30-37,  1855-1859.     John  Z.  George. 
See  Frbbvan;  Smbdks  A  Marshall. 
MiasoDRi.     Missouri   Supreme  Court,   1821-1862. 
32  vols. 

Vol.  1-3,    1821-1884.     P.    H.    MoBride    A 

John  C.  Edwards. 
4,        1835-1837.    \7.  B.  Napton. 
5-8,    1837-1845.     S.  M.  Buy. 
9-11,  1845-1848.     B.  F.  Stringfellow. 
12, 13,  1848-1S50.     William  A.  Robards. 
14, 15,  1851, 1852.     James    B.    Garden- 

hire. 
16-21,  1852-1855.     Samuel  A.  Bennet. 
22-30,  1856-1860.     Horatio  M.  Jones. 
31,  32,  1861, 1862.    Charles   C.  Whitde- 

sey. 

MCDCRN.  King's  Bench,  Common  Pleas,  Cban- 
eory,  ond  Exchequer,  15  Car.  II.-28  Geo.  II. 
12  vols. 

The  Modem  Reports,  whioh  extend  over 
a  great  space,  being  in  twelve  volumes,  are 
very  various  in  the  character  of  the  different 
vofurocs,  as  might  be  expected,  being  the 
production  of  different  persons.  The  ^rnt 
volume  is  pretty  good.  The  aeantd  has 
been  censured,  but  would  not  appear  to  be 
a  bad  work.  The  third  is  but  so-so.  The 
fourth  is  an  inaccurate  volume,  whioh,  along 
with  other  "  scrambling  rep'>rts,"  as  Lord 
Holt  styled  them,  would  "  make  the  Judges 
appear  to  po.nterity  for  a  parcel  of  block- 
heads." The  Ji/th  is  but  so  so.  The  aixth 
is  a  work  whose  merits  are  not  very  high, — 
though  perhaps  greater  than  might  be  in- 
ferred from  some  early  expressii  ns  in  regard 
to  it.  The  »*^enth  is  by  Farrosly.  The  evjhth, 
in  the  first  edition,  is  a  miserably  bad  book. 
A  second  edition,  which  appeared  in  1769, 
is  an  improvement  on  tliis;  but  the  book  at 
best  is  not  highly  e.«tecmed.  The  teuth  is 
by  Luca.«.  and  is  sometimes  cited  as  cases 
tempore  Macclesfield,  The  eierenth  varies 
very  much  in  the  difTorent  editions.  The 
best  is  not  Leach's;  though  all  the  others 
have  derived  benefit,  and  some  of  them  im- 
mense benefit,  from  his  labors.  The  folio 
of  1781  is  preferai'le  in  some  respects,  though 
it  does  not  contain  iome  oa-^es  given  in  Leach. 
A  complete  library  will  possess  both.  The 
tm^lfih  has  been  more  than  once  disrespect- 
fully treated,  but  perhaps  not  on  the  best 
grounds. 

For  i\  full  account  of  the  diflcrent  volumes 
of  Modem,  which  differ  very  much  from 
each  other,  and  differ  also  in  different  edi- 
tions, see  Wallaoe,  Report  219-241.     The 


observations  there  contained  are  too  mncb 
extended  to  be  given  here.  It  may,  however, 
be  obser\'ed  that  the  ninth  volume,  whieh 
contains  equity  cases,  is  much  better  than 
the  eighth,  which  eon  tains  eases  at  law. 
Leach's  edition  is,  on  the  whole,  fav  the 
best ;  though,  as  is  said  above,  the  eierenth 
volume  is  less  perfect  than  the  others. 

MoLLor  (Philip).  Irish  Chancery,  1827-1829.  S 
vols. 

MoLYHBADZ.     Cascs  in  13  Car.  I. 

Monro.  A,cta  CaneeilariKf  36  Hen.  Vlll.-Jao. 
I.  Published  of  late  years,  and  containing 
some  curious  historical  records.  See  Wal- 
lace, Report.  285. 

Monroe  (Benjamin).  Kentucky  Court  of  Appeals, 
1840-1857.     18  vols. 

MoNROB  (Thomas  B.).  Kentucky  Court  of  Ap- 
peals, 1824-1828.     7  vols. 

Montagu  (Basil).  Bankruptcy  Cases  decided  by 
the  Lord  Chancellor,  Vice-Chancellor,  and 
Court  of  Review,  1830-1832.     1  vol. 

Montagu  ^ Basil)  A  Ayrton  (Scrope).  Bankraptey 
Cases  decided  by  the  Lord  Chancellor  and 
Court  uf  Review,  1833-1837.     3  vols. 

Montagu  (Basil)  A  Bligh  (Richard).  Bankraptey 
Cases  decided  by  the  Lord  ChanctUor,  Vice- 
Chancelior,  and*  Court  of  Review,  1882, 1833. 
1  vol. 

Montagu  (Basil)  A  Critty  (Edward).  Bank- 
ruptcy Cases  decided  by  the  Lord  Chancellor 
and  Court  of  Review,  1838-1840.     1  voL 

Montagu  (Basil),  Bracon  (E.  E.)i  A  DeGbx  (J. 
P.).  Bankruptcy  Cases  before  the  Lord 
Chancellor  and  Court  of  Review,  1840-1844. 
4  vols. 

Mosn-AGU  (Basil)  A  Macarthur  (John).  Bank- 
ruptcy Cases  before  the  Lord  Chancellor  and 
Vice-chancellor,  1828.     1  vol. 

MooDT  (William).  Crown  Cases  reserved  for  Deci- 
sion by  the  Twelve  Judges  of  England,  from 
1824-1844.  2  vols.  The  oases  up  to  num- 
ber 97  are  by  Sir  Edward  Ryan,  joint-editor. 

Moody  (William)  A  Malkix  (Benjamin  Heath). 
Cases  at  Ni-i  Prius  in  King's  Bench  and 
Common  Pleas  on  Westminster  an  I  Oxford 
Circuits,  7  Geo.  IV.-l  WilL  IV.,  1826-1830. 
1  vol. 

Moody  (William)  A  Robinson  (Frederic).  Cases 
at  Nisi  Prius  in  King's  Bench  and  Common 
Pleas,  and  on  Western  and  Northern  Circuits^ 
1  Will.  IV.-7  Vict.,  1830-1844.    2  vols. 

Moorr  (A.).  House  of  Lords,  Common  Pleas,  and 
Exchequer  Chamber,  36  A  37  Geo.  III. 

MooRB  (Edmund  F.).  Cases  heard  in  the  Privy 
Council  on  Appeal  from  the  Conrts  in  the 
Eajtt  Indies,  1836-1864.     9  vols. 

Moore  (Edmund  F.).  Cases  in  Privy  Council, 
1836-U6].  14  vols.  Vol.  15  is  in  course  of 
publication. 

Moorr  (Edmund  F.).  New  Series.  Privy  Conn- 
eil,  1S62-1864.  1  voL  Vol.  2  it  in  conrst 
of  publication. 

Moore  (Francis).  King's  Bench,  Common  PIea% 
Exchequer,  and  Chancery,  1  Elit.-12  Jae» 
I.  Moore's  Reports  are  printed  from  a  genuine 
manuscript,  and  are  esteemed  vaioable  and 
accurate. 

Moore  (George  F.)  A  Walker  (Riohard  S.). 
See  Texah. 

Moore  (John  Bayley).  Common  Pleas  and  Ex- 
chequer Chamber,  Hil.  T.  67  Geo.  IIL« 
Trin.  T.  8  Geo.  IV.     14  vuli. 
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Moors  (J.  B.)  A  Payvb  (Joseph).  Common 
PleaB  and  Exchequer  Ghambur,  Mioh.  T.  8 
Geo.  IV.-Trin.  T.  1  Will.  IV.,  1827-1831. 
5  Tols. 

MooRB  (J.  B.)  A  Scott  (John).  Common  Pleas, 
Exchequer  Chamber,  and  House  of  Lords, 
Mich.  T.  1831-Trin.  T.  1834.    4  toU. 

MoROUf  (T.  Q.).    See  Martin. 

Morris  (Eastin).  Iowa  Supreme  Court,  1839^ 
1846.     1  ToL 

Morris  (William  G.).    See  California. 

MosBLY  (William).  High  Court  of  Chancery  in 
Time  of  King,  1726-1730.  1  vol.  Con- 
demned by  Lord  Mansfield,  but  perhaps  on 
insufficient  ground.  Lord  Eldon,  a  better 
judge  of  the  merits  of  a  Chancery  Reporter, 
spoke  well  of  it,  as  did  also  Mr.  Hargrave. 
Wallace,  Report  315. 

MuNFORD  (William).  Virginia  Supreme  Court  of 
Appeals,  1809-1820.     6  vols. 

Murphy  (A.  D.).    North  Carolina  Supreme  Court, 
.  1804-1819.     3  vols. 

Murphy  (F.  S.)  A  Hurlstoxb  (Edward  T.). 
Exchequer,  7  Wai.  IV .-1  Vict.,  1836,  1837. 
1  vol. 

Murray  (John).  Jury  Court  Cases  in  Scotland, 
56  Geo.  III.-10  Geo.  IV. 

Mylne  (James  W.)  A  Craio  (R.  D.).  High 
Court  of  Chancery  in  Time  of  Cottenham, 
1835-1840.     5  vols. 

Mylnb  (James  W.)  A  Keen  (Benjamin).  High 
Court  of  Chancery  in  Time  of  Brougham, 
1832-1835.    3  vols. 

Kapton  (W.  B.).    See  Missouri. 

Nelson  (W.).  Octavo  Chancery,  1  Car.  I.-5  Will. 
IIL     1  vol. 

Nelson  (W.).  Quarto  Chancery,  Time  of  Finch, 
25-32  Car.  II.     X  vol. 

Neyile  (Sandford)  A  Manning  (William  M.)« 
King's  Bench,  Mich.  T.  3  Will.  IV.-Trin. 
T.  6  Will.  IV.    6  vols. 

Neyile  (Sandford)  A  Perry  (Thomas  Erskine). 
King's  Bench  and  Exchequer  Chamber, 
Mioh.  T.  1836-Trin.  T.  1838.    3  vols. 

New  Brunswick.    See  Allen:  Bbrton;  Kerr. 

Newfoundland.  Newfoundland  Supreme  Court, 
1817-1828.     1  vol. 

New  Hampshikb.   New  Hampshire  Supreme  Court, 
1816-1863.     4A  vols. 
VoL  1,        1816-1819.     Nathaniel  Adams. 

2,         1819-1823.     Levi    Woodbury    A   W. 

M.  Richarditon. 
8-5,     1823-1832.    W.  M.  Richardson. 
6-12,  1832-1842.     The  Judges. 
13-16,  1842-1846.     The  Judges. 
17,18,  1846-1848.     The  Judges. 

19,  1848, 1849.     William  L.  Foster. 

20,  1819,  1850.     W.  E.  Chandler. 
21-31,   1850-1855.     W.  L.  Foster. 
32-;i7,   1S55-1859.     6eor«?e  G.  Fogg. 
38-44,  1859-1863.     W.  E.  Chandler. 

New  Jersey.  See  Bbaslev;  Coxb;  Dutcrrr; 
Green;  Halstbad;  Harrlson;  Penning- 
ton; Saxton;  Southard;  Spencer;  Stock- 
ton; Zabriskie. 

New  Magistrate  Cases.  Courts  at  Westminster, 
1844-1849.     3  vols. 

New  Reports.    See  Bosanqubt  A  Puller. 

New  Sessions  Cases.  Ca<'e8  relating  tn  Magis- 
trates determined  in  the  Superior  Courts  at 
WestminsUr,  1844-1851.    4  vols. 


VoL  1, 2,  J.    M.    Carrow,  J.   Hamerton,  A  t 
Allen. 
8,       J.  Hamerton,  F.  Allen,  A  C.  Otter. 
4,       C.  G.  Prideauz  A  H.  T,  Cole. 

New  Tork.    New  York  Court  of  Appeals,  1847- 
1865.     34  vols. 
Vol.  1-4,    1847-1851.     George  F.  Comstock. 
5-10,  1851-1854.     Henry  R.  Selden. 

11-14,  1854-1856.    Francis  Kernnn. 

15-28,  1857-1863.     £.  Peshine  Smith. 

29-34,  1863-1865.  Joel  Tiffany. 
See  Abbott;  Anthon;  Barbour;  Bosworth; 
Bradford;  Caines;  Clark b;  Codb  Re- 
porter; Coleman;  Co  wen;  Drnio;  Duer; 
Edwards;  Hall;  Hill;  Hilton;  Hoffman; 
Hopkins;  Howard, N.;  Johnson, W.;  Lan- 
sing; Lalor;  Livingston;  Lockwood; 
Paige  ;  Parker  ;  Redfibld  ;  Rogkrs  ;  Sand- 
ford; Smith, E.  D.;  Smith,  E.  P.;  Wendell; 
WuEbLER;  Yates. 

Newberry  (John  S.).    Admiralty  Reports.    1  vol. 
Ilistrictof  Eastern  Louisiana,         1842-1856. 
Illinois,  1853, 1854. 

Michigan,  1852-1857. 

Missouri,  1846-1856. 

Northern  Ohio,  1855, 1856. 

Southern  Ohio,  1852-1865. 

Western  Pennsylvania,  1853. 

NicHOLL  (Henry  J.).  See  Railway  A  Canal 
Cases. 

Nizahut  Adawlut.    See  Macnaghtbn. 

Nolan  (M.).  Reports  of  Cases  in  the  King's 
Bench  relating  to  Justices  of  the  Peace. 
1791,  1792.     1  vol. 

North  Carolina  Term.  Superior  Courts  of  North 
Carolina,  1816-1818.  1  vol.  Cited  as  3 
Law  Repository,  more  properly  as  Taylor. 
See  Busber;  Carolina  Law  Rbpositorv;  Con- 
FRRKNCE;DRVKRBUx;DEVBREnx  ABattle; 
Hawks;  Haywood ;Ibedrll:  Jones;  Mar- 
tin; Murphy;  Kuffin;  Taylor. 

Notes  of  Cases  in  the  Ecclesiastical  and  Maritime 
Courts,  1841-1850.    7  vol^. 

Nott  (Henry  Junius)  A  M'Cord  (Daniel  James). 
South  Carolina  Constitutional  Court,  1817- 
1820.    2  vols. 

NoYA  Scotia.    See  Jambs  ;  Thomson. 

NoY  (William).  King's  Bench,  Common  Pleas, 
1  £Ii7..-25  Car.  I.  This  book,  though 
called  Noy's  Reports,  is  supposed  to  be  an 
imposition,  or,  at  lea«t,  a  louse  and  inaccu- 
rate transcript  from  Noy's  genuine  reports, 
and  is  of  no  esteem.  For  an  account  of  Noy 
himself,  one  of  the  prominent  actors  in  the 
troubled  times  of  Charles  I,  sec  Wallace, 
ReporL  108,  110. 

Officer  (Harvey).    See  Minnesota.  * 

Ogden  (A.  N.).    See  Louisiana  Annual. 

Ohio.     Ohio  SoprrnAe  Court,  1821-1851.     20  vols. 
Vol.  1-0,    ]82]-]S.'!9.     Charles  Hammond. 

10,        18<iO.  1841.     P.  B.  Wilcox. 

11-1.%  1841-1844.     Edwin  M.  Stanton. 

14-19,  1845-1851.     Hirnm  Griswold. 

20,        1851.  William  Lawrence. 

See  Handy;  Tappan;  Wright. 

Ohio  State.    Ohio  Supreme  Court,  1852-1863.    14 
vols. 
Vol.  1,      1852, 1853,    George  W.  McCook. 

2,  1853.  Robert  B.  Warden. 

3,  1853, 1854.    R.  B.  Warden  A  J.  H. 

Smith. 

4,  18,54, 1f»55.     R.  B.  Warden. 
6-14, 1855-1863.    L.  J.  Crilohfiiad. 
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Oloott  (Eiward  B.).  United  SUtei  District 
Court,  New  Yurk,  Southern  District,  184^ 
1847.     1  vol. 

OuTKR  (Lionel).    See  Railway  A  Canal  Cases. 

Orlkans  Term.    See  Martin. 

Ormond  (J.  J.).    See  Alabama,  New  Series. 

Otertox  (John).  Supreme  Court  and  Federal 
Court  for  Tennessee,  1791-1815.    2  vols. 

Owxii  (Thomas).  King's  Bench  and  Common 
Pleas,  4  Mary^o  £lia.  Occasionally  cited, 
but  tfDJuying  nu  particular  reputation,  good 
or  bad.     Wallace,  Report  107. 

Paxqb  (Alonzo  C).  New  Tork  Chancery,  1828- 
1845.     11  vols. 

Paute  (Elijah,  Jr.).  United  States  Circuit  Court 
for  the  Second  Circuit,  181U-1840.    2  vols. 

Palmer  (Sir  Godfrey).  King's  Bench,  Pasch.  T. 
17  Jao.  I.-Trin.  T.  4  Car.  I. 

Papt  (Mariano  D.).    Sec  Florida. 

Parker  (Amasa  J.).  Criminal  Cases  at  Terms  in 
Chambers  and  Oyer  and  Terminer  in  New 
York,  1845-1864.    5  vols. 

Parker  (F.  E.)    See  Spraoue. 

Parker  (Sir  T.).    Excheqaer,  1743-1767.    1  voL 

Parsoxs  (A.  v.).  Select  Equity  Cases  in  the 
Court  of  Common  Pleas  of  the  First  District 
of  Pennsylvania*  1841-1851.    2  voU. 

Patov.    See  Craigie  A  Stewart. 

Patrick  (Alfred).  Upper  Canada  Election  Cases, 
1849.     1  vol. 

Pattox  (John  M.)  A  IIbatr  (Roscoe  B).  Special 
Court  of  Appeals  in  Virginia,  1855-1859. 
S  vols. 

Peaks  (Thomnn).  Additional  Cases  in  the  King's 
Bench,  36-49  Geo.  III.     1  vol. 

Peaks  (Thomas).  Nisi  Prtus  Cases  in  the  King's 
Bench,  30-35  Geo.  III.     1  vol. 

PsARCB.    See  Denisox. 

Peck  (E.).    See  Illinois. 

Peck  (Jacob).  Tennessee  Supreme  Court  of  Errors 
and  Appeals,  1822-1824.     1  vol. 

Peck  WELL  (Robert  Ilenry).  Controverted  Elec- 
tion Ca^es  in  the  Second  Parliament  of  the 
United  Kingdom,  1802.    2  vols. 

Peers  Williavs  (William).  King's  Bench  and 
Chancery,  7-14  Will.  III.  One  of  the  best 
of  the  earlier  Chanoary  reporters;  admi- 
rably edited  by  Mr.  Cox.  Wallace,  Report 
811. 

PsiiiriHOTOx  (William  S.).  New  Jersey  Supreme 
Court,  1806-1813.    2  vols. 

Pemxstlvaxia.    Supreme  Court  of  Pennsylvania, 
1829-1832.    3  vols.     By  Rawle. 
Vol.  ],      Rawle,  Penrose,  Jb  Watts. 
2,  3,  Penrose  A  WatU. 

PsKirsYLVAHiA  Law  Jourital,  1842-1848.   2  vols. 

pEXNSYLTAKiA    State.  Pennsylvania    Supreme 

Court,  1845-1864.  47  vols. 

Vol.  1-10,  1845-1849.  Robert  M.  Barr. 

11,  1849.  J.P.Jones. 

12,  1849.  J.   P.   Jones  A  R.  C. 

M'Murtrie. 
i:(-24,  1850-1855.    George  W.  Harris. 
25-36,  1855-1860.    Joseph  Casey. 
87-48,  1S60-1864.     Robert  E.  Wright 
8e«  Anniso:!;  Ashmead;  Bixxey;   Briohtlt; 
Browkb:  Dallas;  Ura:it;  Rawle;  Sbr- 
GEAXT  at  Kawlb;  Vaux;  Watts;  Watts 
St  Sergeant;  Wallace  ;WBARToai;  Teates. 


Pekrose  (Charles  B.)  A  Watts  (Frederic).  Sss 
Pemhsylva5ia. 

Perry  (Sir  Erskine).  Supreme  Conrt  at  BomVay, 
1843-1845.     1  vol 

PsRRY  (Thomas  E.)  A  Dayisox  (Henry).  Queen's 
Bench  and  Exchequer  Chamber,  Mich.  T.  2 
Vict,  1838-Hil.  T.  1841.    4  vols. 

Perry  (T.  E.)  A  Kkapp  (J.  W.).  Election  Cases, 
3  WilL  IV. 

Peters  (Richard,  Junior).  Admiralty  Decisions 
for  Pennsylvania  and  Maryland,  1792-1807. 
2  vols. 

Peters  (Richard,  Junior).  United  States  Circuit 
Court  for  the  Third  Circuit,  1803-1818.  1 
YoL 

Peters  (Richard,  Junior).  United  States  Supreme 
Court  1827-1843.     17  vols. 

PhIllipps  (Juhn).  Election  Cases  determined  dur- 
ing the  Firiit  Session  of  the  Nineteenth  Par- 
liament  of  Great  Britain      1  vol. 

Pbillihorb  (Joseph).  Ecclesiastical  Conrts  at 
Doi  tors'  Commons  and  High  Court  of  Dele- 
gates, 1809-1821.    3  vols. 

Poillips  (T.  J.).  High  Court  of  Chancery,  Time 
of  Cottenham,  1844-1849.    2  vols. 

Pickering  (Octavios).  Mafsachusetts  Supreme 
Court,  1822-1840.    24  vols. 

PiooTT  A  RoDWELL.  Registration  Appeals,  1-4 
Vict 

Pike  (Albert).    See  Arkansas. 

PiTCAiRN  (Robert).  Criminal  Trials  in  Scotland, 
1488-1624.     4  vols. 

Plowdrn  (Edmund).  King's  Bench,  Common 
Pleas,  and  Exchequer,  4  Edw.  VI.-21  Eiix, 
1  vol.  Probably  the  most  full,  fint.>>hed,  and 
thoronghly  accurate  of  the  old  reporters; 
always  highly  esteemed.  For  an  amusing 
illustratiuu  of  subtle  argumentation,  see  the 
case  (if  Hale  c«.  Petit,  as  quoted  by  Wallace, 
Report.  102,  where  he  hhows  it  to  bo  the  ori- 
ginal of  the  grave- digger's  scene  in  Hamlet 

PoLLEXPEN  (Sir  Henry).  King's  Bench  and  Chan- 
cery, Trin.  T.  22-Trin.  T.  34  Car.  II. 

PoPHAv  (Sir  John ).  King's  Bench,  Common  Pleas^ 
and  Chancery,  34-39  Elis. 

Porter  (Albert  G.).    See  Indiana. 

Porter  (Benjamin  F.).    See  Alabama. 

Power,  Rod  well,  A  Dew.  Election  Cases,  11-20 
Vict 

Practical  Reotster.  Common  Pleas,  1  Geo.  L 
-15  Geo.  II. 

Practice  Cases.    See  Cooks. 

Prater.  Cases  of  Conflict  between  the  Laws  of 
England  and  Scotland  as  to  Marriage,  Di- 
vorce, and  Legitimacy. 

Precedents  in  Chancery.  Chancery,  1  Will.  TIL 
-9  Geo.  I.  Said  to  be  by  Pooley.  This 
work,  which  is  attributed  to  the  author  of 
the  first  volume  of  Equity  Cases  Abridged,  is, 
like  that  book,  a  work  of  excellent  authority. 

PREROGATIYE  CoURT. 

Price  (G.).  Exchequer,  54  Geo.  III.-5  Geo.  IV. 
13  vols. 

Prise  Cases.  Appeals  in  Priie  Cases  heard  before 
the  Commissioners  of  Appeals,  1793-1810. 
23  vols. 

Pyke.  King's  Bench  for  the  District  of  QuebaCy 
HU.  T.  1810.    1  vol. 


Quben's  Bbncr.    Cases  in  the  Queen's  Beoelv 
1841-1852.     18  vols. 
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Qckkn'b  Bench,  Upper  Canada.    Upper  Canada 
Queen's  Bench,  1843-1861.     20  voli. 
Vol.  1,  2,    John  H.  Cameron. 
3-13,  James  L.  Robinson. 
14-20,  Chribtopher  Robinson. 
See  King's  Bench. 

QcTixcY  (Josiab,  Junior).  Supreme  Court  of  Judi- 
cature for  the  Prorince  of  Massachusetts 
Bay,  1761, 1762.  1  toL  Edited  by  Samuel 
M   Qttinoy. 

Railway  A  Cahal  Cases.     Cases  relating  to  Rail- 
ways aud  Canals  argued  in  the  Courts  of 
Law  and  Equity,  1835-1854.     7  yols. 
Vol.  1,  2,  Henry  J.  Nicholl,  Thomas  Hare,  A 
John  M.  Carrow. 

3,  John  M.  Cttrrow,  Lionel  Oliver. 

4,  John  M.  Carrow,  Lionel  Oliver,  Ed- 

ward Beavan,  A  Thomas  E.  P. 
Lefroy. 
5-74  Lionel  Oliver,  Edward  Beavan,  A 
Thomas  E:  P.  Lefroy. 

Raedolph  (Peyton).  Virginia  Court  of  Appeals, 
1821-1828.     6  Tols. 

Randolph  (W.  M.).    See  Lovibiana  Annual. 

Rawle  (William,  Junior).  Pennsylvania  Supreme 
Court,  1828-1835.     6  vols. 

Rawle  (W.,  Jr.),  Penrose  (C.  B.),  A  Watts  (F.). 
See  Pennsylvania. 

Ratxond  (Lord  Robert).  King's  Beneh  and  Com- 
mon Pleas,  Pasch.  T.  6  Will.  III.-Trin.  T. 
5  A  6  Geo.  III.  3  vols.  Some  of  the  earlier 
cases  in  Lord  Raymond,  having  been  taken 
when  he  was  a  young  man,  or  copied  from 
the  papers  of  his  different  young  friends, 
have  not  been  so  higbly  esteemed,  perhaps, 
as  his  other  cases,  which  are,  generally  speak- 
ing, his  own.  However,  as  a  whole,  his 
reports  are  highly  respected,  and  often  cited, 
even  in  this  day  and  country.  Wallace,  Re- 
port 249. 

Rayvond  (Sir  Thomas).  King's  Bench,  Common 
Pleas,  and  Exchequer,  Mich.  T.  12  Car.  IL 
-Hil.  T.  35  Car.  II.  1  part. 

Rayner.  Tithe  Cases,  Exchequer  Chamber,  1575- 
1782. 

Redpield  (Amasa  A.).  New  York  Surrogate's 
Courts,  18.^7-1863.     1  vol. 

Redinoton  (Asa).    See  Maine. 

Reports  tempore  Hardwickr.  King's  Bench,  7- 
10  Geo.  II.    See  Ridqeway. 

Reports  tempore  Holt.  King's  Bench,  Common 
Picas,  Exchequer,  and  Chancery,  1-14  Will. 
III.  By  Jacob.  A  work  of  very  little  repu- 
tation, though  it  is  beautifully  printed.  Wal- 
lace, Report.  247. 

Rhode   Island.     Rhode   Island  Supreme  Court, 
1828-1863.     6  vols. 
Vol.  1,      1828-1850.    J.  K.  Angell. 

2,  1850-1853.     Thomas  Durfee. 

3,  1853-1850.     John  P.  Knowles. 
4-7,  1S56-I863.    Samuel  Ames. 

Rice  (William).  South  Carolina  Court  of  Errors 
and  Appeals,  Equity  Cases,  1838,  1839.  1 
vol. 

Rice  (William).  South  Carolina  Court  of  Errors 
and  Appeals,  Law  Cases,  1838, 1839.     1  vol. 

Richardson  (J.  8.  G.)*  South  Carolina  Court  of 
Errors  and  Appeals,  Equity  Cases,  1844- 
1859.     10  vols. 

Richardson  (J.  S.  G.).  South  Carolina  Court  of 
Errors  and  Appeals,  Law  Cases,  1844-1860. 
12  vols. 

Richardson  (W.  M.).    See  New  Hakpshibb. 


RiDGEWAY  (William).  Cases  on  Appeal  and  Writ 
of  Error  in  Parliament  in  Lreland,  1784- 
1793.     3  vols. 

RiDOBWAY  (William).  King's  Bench  and  Chancery 
during  the  Time  Lord  Hardwicke  presided  in 
those  courts.  King's  Bench,  7-lU  Geo.  IL; 
Chancery,  18-20  Geo.  II. 

RiDOEWAY  (William).  State  Trials  is  Ireland,  88 
Geo.  IIL 

RiDGEWAY  (William),  Lapp  (William),  A  Schoales 
(John).  Cases  in  the  King's  Courts  at 
Dublin,  East.  T.  34  Goo.  III.-Uil.  T.  85 
Geo.  III.  1  vol.  Sometimes  cited  as  Irish 
Term. 

RiLBY  (W.).  South  Carolina  Court  of  Appeals, 
Equity  Cases,  1830,  1837.  1  vol.  Riley  is 
the  publisher ;  but  the  reports  are  known  by 
his  name. 

RiLBY  (W.).  South  Carolina  Court  of  Appeals, 
Law  Cases,  1836,  1837.    1  voL 

RoBARDS  (William  A.).    See  Missouri. 

Robe  (James  B.).  Patent  Cases  decided  in  the 
Supreme  Court  and  the  Circuit  Courts  of 
the  United  States  from  their  Organization 
to  1850.    2  vols. 

Robertson  (David).  House  of  Lords  Cases  on 
Appeal  from  Scotland,  1707-1  Geo.  II.   1  voL 

Robertson  (J.  E.  P.).  Ecclesiastical  Courts  at 
Doctors'  Commons,  1844-1849.  1  voL  and 
vol.  2  in  part. 

Robinson  (Christopher).  High  Court  of  Admi- 
ralty in  the  Time  of  Scott,  1798-1808.  6 
vols. 

Robinson  (Christopher).    See  Robinson,  J.  L. 

Robinson  (Conway).  Virginia  Conrt  of  Appeals, 
1842-1844.     2  vols. 

Robinson  (George).  House  of  Lords  Cases  on 
Appeal  from  Scotland,  1840,  1841.    2  vols. 

Robinson  (J.  L.).  Upper  Canada  Chamber  Cases 
in  Queen's  Bench  and  Common  Pleas,  1848- 
1852.  2  vols.  Second  volume  by  Christopher 
Robinson. 

Robinson  (Merritt  M.).  Louisiana  Supreme  Court, 
1841-1846.     12  vols. 

Robinson  (M.  M.).    See  Louisiana  Annual. 

Robinson  (William).  High  Court  of  Admiralty, 
Time  of  Lushington,  1838-1850.  2  vols. 
Vol.  3,  parU  1  A  2. 

Rogers  (Daniel).  Various  Courts  in  New  York 
City,  especially  Court  of  Sessions,  1816-1821. 
6  vols. 

RoLLE  (Henry).  King's  Bench,  12-22  Jao.  I. 
The  excellent  reports,  though  in  a  brief  and 
note-like  style,  of  ono  of  Cromwell's  able 
judges.  See  an  account  of  the  book  in 
Wallace,  Report.  180  et  $eq. 

Root  (Jesse).  Superior  Court  of  Connecticut  and 
Supreme  Court  of  Errors,  1764-1798.    2  vols. 

Rose  (George^.  Bankruptcy  Cases,  East.  T.  1810 
-Trin.  T.  1816.     2  vols. 

Ross  (George).  Leading  Commercial  Cases  in 
England  and  Scotland. 

RowE  (Richard  Radford).  Parliamentary  and 
Militory  Cases,  1798-1823.     1  vol. 

RvFFiN  (Thomas).    See  Hawks. 

Russell  (James).  High  Court  of  Chancery,  Time 
of  Eldon,  182&-1829.     5  vols. 

Russell  (Jnmes)  A  Mylnr  (J.  W.).  High  Court 
of  Chancery,  Time  of  Lyndhurst,  1829-1831. 
2  vole. 

Russell  (William  0.)  A  Rvaii  (Edward).    Crown 
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Cases  reserred  ond  decided  by  the  Twelve 
Judges  of  England,  17V9>1824.     1  vol. 

Byan  (Edward)  k  Moodt  (William).  Nisi  Prins 
Cases  in  the  King's  Uench  and  Common 
Pleas  and  on  the  Western  and  Oxford  Cir- 
onits,  ir-l  Geo.  IV.,  1823-1826.     1  vol. 

Balkbld  (William).  King's  Bench,  Chancery, 
Common  Pleas,  and  Exchequer,  1  Will.  III. 
-10  Anne.  3  vols.  The  third  volnme,  hav- 
ing been  published  from  notes  less  carefully 
prepared  than  the  first  two,  is  not  accounted 
as  of  the  highest  authority. 

Bandford  (Lewis  H.).  Superior  Court  of  New 
York  City,  1847-1852.     5  vols. 

SANDPOun  (Lewis  H.).  Vice-Chancellor's  Decisions, 
New  York  Chancery,  1843-1847.    4  vols. 

Baumdeks  (Sir  Edmund).  Pleas  and  Cases  in  the 
E  ing*8  Bench  in  the  Time  of  Charles  I.  Pro- 
bably the  best  of  the  old  reporters,  and  ad- 
miribly  edited  by  Serjeant  Williams.  The 
cases  relate  almost  exclusively  to  pleadings. 
See,  for  a  full  testimony  to  the  merits  of 
Saunders  and  the  notes  by  Williams,  Wallace, 
Report  3d  ed.  213. 

Bauvdbrs  (Thomas  W.)  k  Colb  (Henry  Thomas). 
Bail  Court  ReporU,  HiL  T.  9-Mich.  T.  12 
Vict.     2  vols. 

Bausse  (Matthew  Richard)  k  Scully  (Vincent). 
Rolls  Court  in  Ireland,  1837-1840.     1  vol. 

Batxlb  (Sir  John).  Common  Pleas  and  Exche- 
quer, 22-29  Eliz.  This  book,  says  Wallace 
(Report  142),  appears  to  be  in  the  condition 
of  Pope's  "most  women,"  and  to  have  no 
chanicter  at  all.  I  have  not  found  a  word 
upon  it,  either  of  censure  or  of  praise. 

Baxton  (N.).  New  Jersey  Chancery,  1830-1832. 
1vol. 

Batbr  (Joseph).  King's  Bench,  Mich.  T.  25  Geo. 
II.-Trin.  Ti  29  A  30  Geo.  IL 

BoAVMoif  (J.  Young).    See  Illinois. 

BcBOALBS  (John)  A  Leproy  (Thomas).  Irish 
Chancery,  Time  of  Lord  Redesdale,  1802- 
1807.    2  vols. 

BcOTT  (John).  Common  Pleas  and  Exchequer 
Chamber,  East  T.  3  Vict-Mich.  T.  8  Vict, 
1840-1845.     8  vols. 

BcOTTisn  Jurist,  1829-    32  vols. 

Beldbn  (Henry  R.).    See  New  York. 

Bblbct  CnAXCRRY  Cases.  High  Court  of  Chan- 
eery,  33  Car.  I.  Containing  the  great  case 
of  the  Duke  of  Norfolk  and  the  Earls  of 
Bath  and  Montague,  which  is  wU  reported. 

Bblwyk  (W.)  k  Baritbwall  (R.  V.).  The  first 
part  of  Barnewall  k  Alderson  is  sometimes 
80  cited. 

Bbroeant  (Thomas)  k  Rawle  (William,  Junior). 
Pennsylvania  Supreme  Court,  1814-1828. 
17  vols. 

Bbssxon  Cases.    Cases  decided  in  the  Scotch  Court 
of  Session,  May,  1821-Jnly,  1838.     16  vols. 
Vol.  1,         Patrick  Shaw  k  James  Ballantine. 
2-7|     Patrick  Shaw  k  Alexander  Dun  lop. 

8,  Patrick  Shaw,  Alexander  Dunlop,  k 

James  M.  Bell. 

9,  Patrick  Shaw,  Alexander  Dunlop,  J. 

M.  Bell,  k  Mark  Napier. 
lOy        Patrick  Shaw,  Alexander  Dunlop,  k 
James  M.  Bell. 

11,  Containing,  also,  Teind  Court  and  Ex- 

chequer.    Geor^^e    Young,    H.    L. 
Tenncnt,  k  Patrick  Frascr. 

12,  Patrick  Shaw.  Alexander  Dunlop,  k 

James  M.  BelL 


Vol.  13,        Patrick    Shaw,    Alexander    Dnnlop 
James  M.  Bell,  k  John  Murray. 
14^10,  Patrick    Shaw,    James    M.    Bell,    k 
John  Murroy. 

SB8sio?r  Cases,  New  Series.    Scotch   Court  of 
Session,  Nov.  1838-July,  1862      24  vols. 
Vols.  1, 2,    Alexander  Dunlop,  J.  M.  Bell,  k  John 

Murroy. 
8, 4,    Alexander  Dunlop,  J.  M.  Bell,  John 

Murray,  k  James  Donaldson. 
6,        J.  M.  Bell,  John  Murray,  James  Don- 

aldson,  k  George  Young. 
6-8,    J.   M.   Bell,    John    Murray,   George 

Young,  k  H.  L.  Tennent 
9, 10,  John  Murray,  6eor;;e  Young,  II.  L. 

Tennent,  k  Patrick  Eraser. 

11,  Patrick    Shaw,    Alexander    Dunlop, 

k  James  M.  Bell. 

12,  George  Youn^r,  H.  L.  Tennent,  Patrick 

Eraser,  k  W.  H.  Murray. 

13,  U.  L.  Tennent,  Patrick  Eraser,  k  W. 

H.  Mdrray. 
14, 15,  H.  L.  Tennent,  Patrick  Eraser,  W.  H. 
Murray,  k  J.  E.  Montgomery. 

Session  Cases.  Third  Series.  1862-1865.  8 
vols. 

Sessions  Cases.  King's  Bench,  chiefly  Settlement 
Cases,  Mich.  T.  9  Annfr-Trin.  T.  20  Geo.  IL 

Shaw  (George  B.).    8ee  Vermont. 

Shaw  (John).  Scotch  High  Circuit  Court  and 
Court  of  Justiciary,  1848-1852.    1  vol. 

Shaw  (Patrick).  House  of  Lords  Cases  on  Appeal 
from  Scotland,  1821-1824.    2  vols. 

Shaw  (William  G.).    See  Vermont. 

Shaw  (Patrick)  k  Maclean  (Charles  Hope). 
House  of  Lords  Cases  on  Appeal  from  Scot- 
land, 1S35-1838.     3  vols. 

Shaw  ( Patrick),  Wilson,  k  Courtbnay.  Honse  of 
Lords  Cases  on  Appeal  from  Scotland,  1826- 
1835.     7  vols. 

Shepherd  (J.  W.).    See  Alabama,  New  Seribs. 

Sheplby  (John).    See  Maine. 

Shower  (Sir  Bartholomew).  House  of  Lords 
Cases  on  Writs  of  Error,  6-10  Will.  HI.  1 
vol. 

Shower  (Sir  Bartholomew).  King's  Bench,  30 
Car.  IL-ll  Will.  III.  2  vols.  A  posthn- 
mous  work,  printed  from  a  bad  monuscript 
The  original  manuscript  of  Shower's  Reportc 
is  still  preserved  in  the  Landsdowne  collec- 
tion in  England,  iind  shows  that  (he  printed 
book  is  inaccurate  in  many  respects.  Wal- 
lace, Report.  243. 

SxDERFiN.  King's  Bench,  Common  Pleas,  and  Ex- 
chequer, 9-22  Cur.  I.  1  vol.  Not  highly  es- 
teemed, having  been  taken  when  the  reporter 
was  a  mere  student,  and  not  very  dear  or  ae- 
curate.     Wallace,  Report  202. 

Simons  (Nicholas).  High  Court  of  Chancery.  1826 
-1852.    17  vols. 

Simons  (N.).    New  Sbribs.    High  Court  of  Chan 
eery,  1850-1852.    2  vols. 

Simons  (N.)  k  Stuart  (John).  High  Court  of 
Chancery,  1822-1826.     2  vols. 

Skinner  (Robert).  King's  Bench,  S3  Car.  II.-9 
Will.  IIL  1  vol.  Not  a  bad  book,  though 
seldom  quoted,~the  reason  of  which  infra- 
qucncy  of  citation  Mr.  Green  supposes  to 
be  because  it  gives  chiefly  such  cases  as  had 
been  previously  reported  by  others,  and  sc 
got  the  start  in  the  abridgments  and  text- 
books.    Wallace,  Report  244. 

Sladb  (William).    See  Vermont. 

Bmalb  (John)  k  Gifvard  (J.  W.  da  LongueviUa) 
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High  Court  of  Chaneeiy,  16-19  Viet      3 
Tols. 

gMBHES  (W.  E.)  A  Marshall  (T.  A.)*  Missis- 
sippi Superior  Court  of  Chancery,  1843.  1 
vol. 

SvEDBS  (W.  E.)  A  Mabshall  (T.  a.).  See  Mis- 
sissippi. 

Smith  (Abram  D.)«    See  Wisconsiv. 

Smith  (E.  D.)-  Common  Pleas  in  New  TorkCitj, 
1850-1855,  1858.     4  vols. 

Smith  (E.  Peshine).    See  Nbw  Tork. 

Smith  (F.  0.  J.).  Cirouit  Courts-Martial,  1827- 
1831.     1  vol. 

Smith  (John  B.).  King's  Bench  and  Chancery,  44 
-46  Geo.  III.     3  vols. 

Smith  (Thomas  L.).  Indiana  Supreme  Court,  1848, 
1849.     1  vol. 

Smith  (Chaunccy)  A  Bates  (S.  E.).  Cases  oon- 
ceruing  Railways  de^iided  in  the  United 
States  Supreme  Court  and  the  Courts  of  the 
Several  States.     2  vols. 

Smith  (Thomas  T.  C.)  A  Batty  (Espine).  King's 
Bench  of  Ireland,  1824,  1825.     1  vol. 

Bmtthb  (Hamilton).  Common  Pleas  and  Exche- 
quer Chamber  in  Ireland,  2  A  3  Viet.  1 
Tol. 

S?rBEi>.     See  EKirTUCKY  Dbcisions. 

Skbbd  (John  L.  T.).  Tennessee  Supreme  Court, 
185.3-1858.     5  vols. 

Southard  (Samuel  L.).  New  Jersey  Supreme 
Court,  1816-1820.    2  vols. 

South  Caroli5A.  See  Bailbt;  Bat;  Brevard; 
Chbvbs;  Coxstitctional;  Dbsaussure; 
Dudley;  Harpkr;  Hill;M'Cord;  M'Mul- 
lan  ;  NoTT  A  M'CoRD ;  Rice  ;  Richardsoit  ; 
Riley;  Spbbrs;  StiIobhart. 

Spbbrs  (R.  H.).  South  Carolina  Court  of  Appeals, 
Equity  Cases,  1842-1844.    1  vol. 

Spbbrs  (R.  H.).  South  Cnrolina  Court  of  Appeals, 
Law  Cases,  1842-1844.    2  vols. 

Spbncbr  (Robert  D.).  New  Jersey  Supreme  Court, 
1842-1846.     1  vol. 

Spibks  (Thomas).  Arches  and  Prerogative  Courts 
of  Canterbury,  Consistory  Court  of  London, 
Hizh  Court  of  Admiralty,  and  Admiralty 
Prize  Court,  1853,  1854.    2  vols. 

Spootver  (Philip  L.).    See  WiscoNsiir. 

Spottiswoodb.  Chancery  and  Appeal  Cases  in  the 
House  of  Lords  and  Privy  Council.  185.3- 
1855.  3  vols.  Spottiswoode  is  the  pub- 
lisher. The  reporters  of  the  Equity  decisions 
are — 
Vols.  2, 3.  Andrew  Doria  Adair. 

1-3,  George  S.  Allnutt. 

1-3,  William  H.  Bennett. 

8,      John  W.  M.  Fonblanque. 

1,  2,  Oeorge  French. 

1,  2,  William  HacketL 

1,  2,  Robert  H.  Hurst. 

2,  3,  Henry  Cod  man  Jones. 

3,  Ernest  H.  Reed. 
1, 2,  James  Willis. 

Bpragub  (Peleg).  Decisions  of,  in  Admiralty  and 
Marine  Causes  in  the  United  States  Dis- 
trict Court  for  the  Massachusetts  District, 
1841-1861.     1  vol.     By  P.  E.  Parker. 

Staib  (Sir  James  Dalrymple  of ).  Lords  of  Coun- 
cil and  Sessions,  1661-1681  Oaen  referred 
to  as  Dalrymple. 

Btabtok  (Edwin  M.).    See  Ohio. 

8tab  Chambbb  Cases,  Edw.  VI.-Blis. 


Stabkib  (Thomas).  Nisi  Prius  in  King's  Bench, 
Common  Pleas,  and  on  the  Circuit,  55  Geo, 
III.-3  Geo.  IV.,  1811-1822.     3  vols. 

State  Tryals,  Hen.  IV.-Anne.  4  vols.  See  Har- 
orave;  Howell. 

Stewart  (George  N.).    See  Alabama. 

Stewart  (James).  Vice-Admiralty  Court  at  Hali- 
fax, 1802-1813.    1  vol. 

Stewart  (George  N.)  A  Porter  (Benjamin  F.) 
See  A^BAMA. 

Stockton  (John  B.).  New  Jersey  Chancery,  1852» 
1856.     2  vols. 

Story  (W.  W.).  United  States  Cirouit  Court,  First 
Circuit,  1839-1845.     3  vols. 

Strabge  (Sir  John).  Chancery,  King's  Benoh^ 
Common  Pleas,  and  Exchequer,  Trin.  T.  2 
Goo.  I.-Trin.  T.  21  Geo.  II.  2  vols.  Au- 
thoritative, though  too  brief  in  the  style  of 
reporting.  Mr.  Nolan,  in  1795,  published  a 
new  edition,  which  has  rendered  Strange  more 
valuable  than  he  was.   Wallace,  Report  259. 

Strahob  (Sir  Thomas).  Recorder's  Court  and 
Supreme  Court  at  Madras,  1708-1816.  3 
vols. 

Strinofbllow  (B.  F.).    See  Missouri. 

Btbobhart  (James  A.).  South  Carolina  Court  of 
Appeals,  Equity  Cases,  1846-1850.    4  vols. 

Strobhart  (James  A.).  South  Carolina  Court  of 
Appeals,  Law  Cases,  1846-1850.     5  vols. 

Stuart  (George  Okill).  King's  Bench  and  Privy 
Council  (with  a  few  Admiralty  Cases)  in 
Lower  Canada,  1810-1834.     1  voL 

Style  (William).  King's  Bench,  "now  Upper 
Bench,"  Hil.  T.  21  Car.  I.-1655.  Printed 
from  a  genuine  manuscript,  and  esteemed. 

Sumner  (Charles).  United  States  Cirouit  Courts 
First  Circuit,  1830-1839.     3  vols. 

Surrogate.    See  Bradford  ;  Redfield. 

SwABEY  (M.  C.  M.).  High  Court  of  Admiralty 
and  Privy  Council   on  Appeal,  1855-1859. 

1  vol.     See,  also,  Deane  A  Swabey. 

SwABBY  (M.  C.  M.)  A  Tristram  (T.  H.).  Pro- 
bate  and  Divorce  and  Matrimonial  Causes, 
1858-1862.     2  vols. 

Swab  (William  G.).  Tennessee  Snprems  Conrty 
1851-1853.    2  vols. 

Swarston  (Clement  T.).  High  Court  of  Chanoeiy, 
Time  of  Eldon,  1818,  1819.     3  vols. 

SwiBTON  (Archibiild).  High  Court  and  Circuit 
Courts  of  Justiciary  in  Scotland,  1835-1841. 

2  vols. 

Symb  (David).  High  Court  of  Justiciary  m  deoi- 
land,  1826-1829.    1  vol. 

Tamlyn  (John).  High  Court  of  Chancery,  1829, 
1830.    1  vol. 

Tabber  (Gordon).    See  Indiana. 

Tappan  (Benjamin).  Ohio  Common  Pleas,  Fifth 
Circuit,  1816-1818.     1  vol. 

Taunton  (William  P.).  Common  Pleas  and  Other 
Courts,  Mich.  T.  48  Geo.  III.-Hil.  T.  59 
Geo.  III.,  1807-1819.  8  vols.  The  eighth 
volume  of  Taunton  is  not  very  highly  es- 
teemed, having  been  made  np  from  his  notes 
and  not  supervised  by  him.  Wallace,  Report. 
830 ;  9  Lend.  Law  Mag.  339. 

Taylor  (John  L.).  North  Carolina  Superior 
Courts,  1798-1802.  1  voL  Sometimes  cited 
as  North  Carolina  Term,  and  sometimes  as 
8  North  Carolina  Law  Repository. 

Tbmplb  (Leofrie)  A  Mbw  (George).     Courts  of 
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CrimiDal  Appeal,  Mioh.   T.  1848-Mioh.  T. 
1851.     1  vol. 

Tbithbssee.  See  Cooke;  Hat  wood;  Head;  Hill; 
UuMPHRBTs;  Martin  A  Yergbr;  Mbios; 
Peck  ;  6if bed  ;  Swam  ;  Tergbr. 

Tbrm.  King's  Bench,  Mich.  T.  26  Geo.  III.-40 
Geo.  III.  By  Durnford  A  East.  8  toU. 
One  of  the  most  yaluable  and  frequently 
citod  of  all  the  English  Reports, — less  fall 
than  Burrow,  hot  equally  accuii^te  and  valu- 
able, and  perhaps  wore  truly  satisfactory 
on  the  whole,  as  not  descending  in  any  degree 
too  much  into  detail. 

Texas.    Texas  Supreme  Court,  1846-1860.  24yol8. 
Vol.  1-3,    1846-1848.     James  Webb  &  Thomas 

U.  Duvall. 
4-10,  1849-1853.     Oliver  0.  Hartley. 
11-20,  1854-1858.     0.  C.  A  R.  K.  Hartley. 
21-24,  1859, 1860.     George  F.  Moore  A  Rich- 
ard S.  Walker. 
THACffBR  (Peter  0.)-      Boston  Municipal  Court, 
Crim.niil  Cases,  1823-1842.     1  vol. 

Taoirsox  (James).  Nova  Sootia  Supreme  Court, 
1856-1859.     1  vol. 

Tborktox  (Thomas).  Notes  of  Cases  in  Ecclesi- 
astical and  Maritime  Courts,  1841-1850.  7 
Tols. 

TirvANY  (Joel).    Bee  Nbw  York. 

ToBfLin.  Supplement  to  Brown's  Parliamentary 
Cases,  1  Geo.  II.-40  Geo.  III. 

ToTHiLL  (William).  Chancery  Cases,  1-23  Jao.  I. 
Short  and  not  very  accurate;  more  in  the 
nature  of  an  index  than  reports. 

TowHSBND.    Modem  State  Trials,  3-7  Viet 

TREADWAr.    See  Constitutional. 

Tucker  (R.  A.).  Newfoundland,  1817-1828.  1 
vol. 

Turner  (George)  A  Russell  (James).  High 
Court  of  Chancery,  Time  of  Eldon,  1822- 
1824.     1  vol. 

Ttler  (Roy all).  Vermont  Supreme  Conrt,  1800- 
1803.    2  vols. 

Ttng  (D.  A.).    See  Massachusetts. 

Ttrwiiitt  (Robert  Philip).  Exchequer  and  Ex- 
chequer Chamber,  1  WUl.  IV.-5  Will.  IV., 
1830-1835.     5  vols. 

Ttrwhttt  (R.  p.)  a  Granger  (Thomas  C). 
Exchequer  and  Exchequer  Chamber,  6  Will. 
IV.,  1835,  1836.     1  vol. 

Upper  Canada  Jurist.  See  King's  Bench,  Old 
Series. 

Van  Ness  (William  P.).  United  States  District 
Court,  New  York  District,  1813.     1  vol. 

Vaughan  (Sir  J.).  Common  Pleas,  17-25  Car.  II. 
1  vol.  Edited  by  Edward  Vaughan.  Con- 
taining s(»me  cases  from  his  own  perfected 
manuscript,  very  well  reported,  but  some 
others  not  folly  prepared  and  not  so  much 
esteemed.  Vaughan  was  an  interesting 
ehAra<  ter,  upon  whose  merits  the  author  uf 
The  Reporters  dwells  with  interest.  See 
page  211,  where  a  sketch  of  the  Chief  Jus- 
tice may  be  found. 

Vavx  (Richard).  Criminsl  Cases  heard  before  the 
Recorder  of  Philadelphia,  1841-1845.   1  vol. 

VmiTRis  (Sir  Peyton).  King's  Bench,  Common 
Pleas,  and  Chancery,  Car.  IL-3  Will.  III. 
1  voL 

Vbrhokt.  Vermont  Supreme  Court,  1A26-1863. 
te  Tols.    Volumes  20-25,  29,  oootain,  also, 


Decisions  in  the  United  States  Circuit  Court 
for  the  Second  Circuit. 
Vol.  1-9,    1826-1837.     The  Judges. 
10, 11,  1837-1830.     G.  B.  Shaw. 
11-14,  1839-1842.     William  Weston.    . 
15,        1843.  WUliam  Slade. 

27-29,  1854-1857.     C.  L.  Williams. 
30-35,  1856-1863.     William  G.  Shaw. 
36,        1863, 1864.    W.  G.  Veazey. 
See  AiKBNs ;  Buayton  ;  Cbipm an  ;  Tyler. 

Vernon  (Thomas).  High  Court  of  Chancery, 
1680-1718.  2  vols.  Vernon  was  a  very 
eminent  chancery  lawyer;  but  his  reports 
were  posthumously  published  from  notes 
found  in  his  study  after  his  death.  They 
were  loose,  and  on  that  account  unsatis- 
factory and  inaccurate.  A  very  highly 
improved  edition  was  published  in  1M)6, 
1SU7,  by  Mr.  Raithby,  under  the  auspices  of 
Lord  Eldun.  The  manuscript  reports  of 
Vemun  were  the  subject  of  an  entertaining 
chancery  suit  between  his  widow,  his  heir 
at  law,  and  his  residuary  legatee.  No  one 
of  the  parties,  however,  succeeded;  and  the 
case  was  ended  by  the  lord  chancellur's  keep- 
ing  the  manuscript  himself.  See  Wallace, 
Report.  307. 

Vernon  (G.  W.)  A  Scriven  (J.  B.).  King's  Court 
at  Dublin,  with  a  Few  Cases  in  the  Irish 
House  of  Lords,  1786-1788.     1  vol. 

Vbsby  (Francis,  Junior).  High  Court  of  Chancer^, 
1789-1817.  20  vols.  The  American  edition 
was  edited  by  Charles  Sumner. 

Vesey  (Francis,  Senior).  High  Court  of  Chancery, 
Time  of  Hardwicke,  1746-1755.    2  vols. 

Vesey  (Francis)  A  Bkaubs  ( Juhn).  High  Court  of 
Chancery,  Time  of  Eldon,  1812-1814.  3  vols. 

ViRGiiriA.  See  Call;  Gilmer;  Grattan;  Hbning 
A  Munford;  Jrpfbrsok;  Lf.igh;  Mun- 
ford;  Randolph;  Robinson;  Washington} 
Wythe. 

Virginia  Cases.  General  Conrt,  1789-1826.  S 
vols.  By  William  Brookenbrough  A  Hugh 
Holmes. 

Walker  (Henry  N.).  Michigan  Chancery,  1842- 
1845.     I  vol. 

Walker  (R.  J.).    See  Mississippi. 

Wallace  (H.  E.).  Philadelphia  Courts,  1850- 
1858.     2  vols. 

Wallace  (John  6.).  United  States  Circuit  Court, 
Third  Circuit,  "under  the  organisation  of 
President  Adams,"  May-Get.  1801.     1  vol. 

Wallace  (John  William).  United  States  Supreme 
Court,  1863,  1864.    2  vols. 

Wallace  (John  Willinm,  Junior).  United  States 
Circuit  Court,  Third  Circuit,  1842-1853.  2 
vols. 

Wallis  (John).  Irish  Chancery,  1766-1791.  1 
vol. 

Warden  (Robert  B.).    See  Ohio  State. 

Warden  (R.  B.)  A  Suitr  (J.  H.).  See  Ohio  State. 

Ware  (Ashur).  United  States  District  Court  for 
the  Maine  District,  1822-1839,  and  the 
secnnd  edition,  oontaining  cases  of  1854» 
1865.     1  vol. 

Washburnr  (Peter  T.).    See  Vermont. 

Washington  (Busbrod).  United  States  Cirenit 
Court,  Third  Circuit,  1803-1827.    4  rols. 

Washington  (Bushrod).  Virginia  Court  of  Ap- 
peals, 1790-1796.    2  vols. 

Watts  (Frederic).  Pennsylvania  Supremo  Court. 
1832-1840.    10  vols. 


REPORTS 


463 


REPORTS 


Watts  (Frederic)  A  Sarobant  (Henry  J.).  Penn- 
sylvania Supreme  Court,  1841-1844*    0  vols. 

VcBB  (James)  A  Ditvall  (Th.imas  H.).  See 
Texas. 

Wkbster  (Thomas).  Patent  Cases.  Reports  and 
notes,  and  not  strictly  to  be  classed  with 
reports. 

'Wbbkly  Rbportbr.    All  the  Courts,  15  Viet.- 

Wblch.  Irish  Registry  Cases,  10  Geo.  lY.-S 
Vict 

"Wblsbt  (W.  N.),  HuRLSToxB  (E.  T.),  t  Gordon 
(J.).    See  Exchequer. 

Wbrdell  (John  L.).  New  York  Supreme  Court 
and  Court  of  Errors,  1828-1841.     26  vols. 

West  (Martin  John).  High  Court  of  Chancery, 
1736-1739.  1  vol.  A  book  published  only 
of  recent  time,  though  from  ancient  nnd 
genuine  manuscripts.  It  is  a  good  work  so 
far  as  it  goes,  but,  unfortunately,' includes 
but  a  short  term  of  Lord  Uardwicke's  admi- 
nistration in  Chancery. 

West  (Martin  John).  House  of  Lords  Coses,  1839- 
1841.     1  vol. 

Weston  (William).    See  Vermont. 

Wharton  (Francis).  State  Trials  of  the  United 
States  during  the  Administrations  of  Wash- 
ington and  Adams.     1  vol. 

Wharton  (Thomas  I.).  Pennsylvania  Supreme 
Court,  1836-1841.     6  vols. 

Whbaton  (Henry).  United  States  Supreme  Court, 
1816-1827.     12  vols. 

Wheeler  (Jacob  D.).  Criminal  Cases  decided  at 
New  York  City  Hall,  1822,  1823.    3  vols. 

White  (F.  T.)  A  Tudor  (0.  D.).  A  Selection  of 
Leading  Cases  in  Equity. 

WniTTLESEY  (Charles  C).    See  Missouri. 

Wiohtwick  (J.).  Exchequer,  60,  61,  Geo.  III., 
1810,  1811.    1  vol. 

Wilcox  (P.  B.).    See  Ohio. 

WiLLES  (Chief- Justice).  Common  Pleas,  Ex- 
chequer Chamber,  Chancery,  nnd  House  of 
Lords,  10-32  Geo.  II.  I  vol.  Edited  by 
Char!es  Durnford.  Posthumously  published; 
but  quite  authoritative  and  useful. 

Williams  (C.  L.).    See  Vermont. 

Williams  (Ephraim).    See  Massachusetts. 

WiLLMORB  (Graham),  WoLLASTON  (F.L.).  ADati- 
RON  (H.).  King's  Bench,  Exchequer  Cham- 
ber, and  Bail  Court,  Ilil.  T.  7  Will.  IV.- 
Mich.  T.  1  Vict.,  1837.     1  vol. 

WiLLMORE  (Qmhflm),W0LLAST0X  (F.  L.).  A  HODOES 

(W.).  Queen's  Bench,  Exchequer  Chnmber, 
and  Bail  Court,  Hil.  T.  1  Vict.-Mich.  T. 
2  Vict.,  1838.     1  vol. 

WiLMOT  (Sir  John  Enrdley).  Notes  of  Cases  de- 
cided by,  in  the  Different  Courts,  30-34  Geo. 
IL     1  vol. 

Wilson  (George).     King's  Bench  and   Common 
Pleas.     3  vols. 
VoL  J,  16-26  Geo.  IL,  King's  Brnrh. 

2,  3,  26  Geo.  II.-JO  Geo.  III..  Com- 
mon Pleas.    An  excellent  reporter. 
Wilson  (John).    Chancery,  1818,  1819.    2  vols, 

Wilson  (John).  Exchequer  Chamber,  1817.  1 
Tol. 

Wilson  (James)  A  Shaw  (Patrick).  Honse  of 
Lords  Cases  on  Appeal  frcm  Sootlund.  1825- 
1834.     7va!8. 

Winch  (Sir  Humphrcj).  Common  Pleas,  19-22 
Jac.  I.     1  vol.     Relating  to  declarations: 


the  eases  are  generally   well  enough   to- 
ported. 

Wisconsin.    Wisconsin  Supreme  Court,  1863-1864* 
17  vols. 
Vol-  1-11, 1853-1860.    A.  D.  Smith. 

12-16,  1860-1862.     Philip  L.  Spooner. 

16, 17,  1862-1864.     0.  M.  Conover. 
See  Burnett;  Chandler. 

WiTHROW  (Thomas  F.).     See  Iowa. 

WoLFERRTAN  A  Dew  Election 

Cases,  21  Vict    1  vol. 

Wood  (Hutton).  Tithe  Cases  in  the  Exchequer 
Chamber,  2' Car.  I.-1799.    4  vols. 

Woodbury  (C.  L.)  A  Minot  (George).  United 
States  Circuit  Court,  First  Circuit,  1846-1847. 
3  vols. 

Woodbury  (Levi)  &  Richardson  (W.  M.).  See 
New  Hampshire.  # 

Wordsworth.  Digest  of  Election  Cases,  4,  6  WilL 
IV.,  1834. 

Wright  (John  C).  Ohio  Supreme  Court,  1831- 
1834.     1  vol. 

Wright  (Robert  E.).    See  Pennsylvania  Statb. 

Wythb  (George).  Virginia  Chancery,  1788-1799. 
1  vol. 

Yates  (John  V.  K.).  Select  Cases  decided  in  the 
New  York  Courts.     1  vol. 

Year-Books.  Cases  in  Different  Courts  from  Edw. 
I.-Hen.  VIIL     11  parts. 
Part  I.     By  Maynunl.     Exchequer  (MemO' 
randa  Scavcarii), 2-29  Edw.  I..  King's 
Bench,  C«mmon   Pleas,  and  Exche- 
quer, 1-19  Edw.  IL 
II.-1V.   King's    Bench    and    Common 
Picas,  1-60  Edw.  IIL 

V.  Liber  Assisnrum. 

VI.  King's  Bench  and  Common  Pleas, 
1  Hen.  IV.-IO  Hen.  V. 

VII..  Vlir.  King's  Bench  nnd  Common 
Pleas,  1-39  Hen.  VL 

IX.  Annals  Kind's  Bench  and  Commoa 
Pleas,  1-22  Edw.  IV. 

X.  King's  Bench  and  Common  Pleas. 
6  Edw.  IV. 

XL  King's  Bench  and  Common  Pleas, 
1  Edw.  V.-27  Hen.  VIIL  It  appears 
from  a  esse  in  this  volume  of  the 
Year-Books  cited  in  Wallace's  Re- 
porters, from  Mr.  Foss's  vnlunMc  Lives 
of  the  English  Judges,  thnt  Richard 
III.  wished  to  sit  in  court  snd  decide 
rases  tlere.  The  jud>>es  refused  very 
distinctly  to  allow  him  to  do  so.  Seo 
Wallace,  Report  76. 

Ybar-Books.  SO-33  Edward  I.  Edited  and 
translnted  by  A.  J.  Howard.  Pi:bli$hcd  by 
the  authority  of  the  Lords  Commissioners  of 
the  Treasury,  under  the  direction  of  tie 
Master  of  the  Rolls.     1864. 

Yeater  (Jasper).  P<nnsylvania  Supreme  Court 
1791-1808.    4  vols. 

Yblverton  (Sir  Henry).  King's  Bench,  Pasch. 
T.  44  Elis.-Hll.  T.  Jac.  I.  Excellent  re- 
ports of  a  first-rate  old- school  English  law- 
yer, and  admirably  edited  in  America  by 
Judge  Metonlf.  See  Wallace,  Reyiort  163, 
where  a  full  biographical  sketch  of  tho 
gifted  and  unfortunate  reporter  is  given. 

Ykroer  fOeorge  S.).  Tennessee  Supreme  Conrt 
1818-1837.    10  vols. 

YoUNQE  (Edward).  Exchequer  Equity  Caset.  1]. 
Geo.  IV.-2  WilL  IV.    1  voL 
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TouxQB  (Edward)  A  Oollykr  (John).    Exchequer 
Equity  Cases,  4  Will.  IV.-3  Vict.     3  vols. 

YoUNGB  (Edward)  A  Collybr  (John).   High  Court 
of  Chancery,  1841-1844.    2  vols. 

YouNGB  (Edward)  A  Jervis  (J.).     Exchequer  and 
Exchequer  Chamber,  7-11  Geo.  IV.    3  yols. 

Zabriskiie  (A.  0.).      New  Jersey  Supreme  Court, 
1847-1855.    4  vols. 

REPRESENT.  To  exhibit;  to  expose 
before  the  eyes.  To  represent  a  thing  is  to 
produce  it  publicly.    Dig.  10.  4.  2.  3. 

REPRESENTATION.    In  Insurance. 

The  stating  of  facts  by  either  of  the  par- 
ties to  a  policy  of  insurance,  to  the  other, 
whether  in  -writrng  or  orally,  expressly  or  by 
plain  implication,  preliminary  and  in  refer- 
ence to  making  the  insurance,  obviously  tend- 
ing to  influence  the  other  as  to  entering  into 
the  contract.  1  Phillips,  Ins.  {  524 ;  12  Md. 
348;  11  Cush.  Mass.  324 ;  2  N.  II.  551 ;  6 
Gray,  Mass.  221. 

3»  A  fact  obviously  having  such  tendency 
is  called  a  material  fact,  1  Phillips,  Ins.  { 
525.  Doctrines  respecting  representation  and 
concealment  usually  have  reference  to  those 
by  the  assured,  upon  whose  knowledge  and 
stotement  of  the  facts  the  insurance  is  usually 
made;  but  the  doctrine  on  the  subject  is 
equally  applied  to  the  underwriter,  so  far  as 
facts  are  known  to  him.  1  Phillips,  Ins.  2 
533  ;  3  Burr.  1905  ;  2  Taunt.  214. 

A  misrepresentation  makes  the  insurance 
void,  notwithstanding  its  being  free  of  fraud. 
1  Story,  Confl.  L.  57 ;  1  Term,  12;  1  Du.  N.  Y. 
747 ;  18  Eng.  L.  &  Eq.  427. 

A  statement  of  a  mere  expectation  or  be- 
lief is  not  a  representation  of  the  facts  to 
which  it  has  reference.  1  Phillips,  Ins.  J 
551 ;  Cowp.  785 ;  1  Dougl.  271,  305;  13  Mass. 
172 ;  22  Pick.  Mass.  200. 

3.  A  substantial  compliance  with  a  repre- 
sentation is  sufficient, — the  rule  being  less 
strict  than  in  case  of  an  express  warranty. 
1  Phillips,  Ins.  |J  544,  547,  6G9  et  seq.;  3 
Mete.  Mass.  114 ;  7  East,  367 ;  4  Mas.  C.  C. 
439. 

Insurance  against  fire  and  on  life  rests 
upon  the  same  generab  conditions  of  good 
faith  as  maritime  insurance ;  but  in  the  first 
two  classes  the  contract  is  usually  based 
mainly  upon  statements  by  the  applicant  in 
Tiritten  replies  to  numerous  inquiries  ex- 
pressly referred  to  in  the  policy,  which  an- 
swers are  thus  made  express  warranties,  and 
must,  accordingly,  be  strictly  true  whether 
their  b sing  so  is  or  is  not  material  to  the  risk. 
The  inquiries  are  intended  to  cover  all  mate- 
rial circumstances,  subject,  however,  to  the 
principle,  applicable  to  all  contracts,  that 
(raud  oy  either  party  will  exonerate  the  other 
from  his  obligations,  if  he  so  elects.  1  Phil- 
lips, Ins.  c.  7,  s.  15.  16 ;  5  Hill,  N.  Y.  188 ;  2 
Ilall.  N.  Y.  632 ;  7  Barb.  N.  Y.  570 ;  2  Den. 
N.  Y.  75  ;  10  Pick.  Mass.  535  ;  6  Grav,  Mass. 
288 ;  6  Cush.  Mass.  42,  449 ;  2  Rob.  La.  266; 
24  Penn.  St.  320 ;  3  Md.  341 ;  2  Ohio,  452 ; 
21  Conn.  19 ;  6  Humph  r.  Tenn.  176 ;  6  Mo- 


Lean,  C.  C.  324;  8  How.  235  ;  1  W.  Blackst 
312;  6  Taunt  186;  8  Biirnew.  &  C.  586;  2 
Mees.  &  W.  Exch.  505  ;  5  Bingh.  533  ;  3  Carr. 
&  P.  353;  2  Mood.  &  R.  328.  See  Conceal- 
ment ;  Misrepresentation. 

In  Scotch  Law.  The  name  of  a  plea  or 
statement  presented  to  a  lord-ordinary  of  the 
court  of  sessions,  when  his  judgment  is 
brought  under  review. 

REPRESENTATION  OF  PERSONS. 

A  fiction  of  the  law,  the  effect  of  which  is  to 
put  the  representative  in  the  place,  degree, 
or  right  of  the  person  represented. 

The  heir  represents  his  ancestor.  Bacon, 
Abr.  Heir  and  Ancestor  (A) ;  the  devisee,  his 
testator ;  the  executor,  his  testator ;  the  ad- 
ministrator, h48  intestate;  the  successor  in 
corporatfons,  his  predecessor;  and,  generally 
speaking,  they  are  entitled  to  the  rights  of 
the  persons  whom  they  represent,  and  bound 
to  fulfil  the  duties  and  obligations  which  were 
binding  upon  them  in  those  characters. 

Representation  was  unknown  to  the  Ro- 
mans, and  was  invented  by  the  commentators 
and  doctors  of  the.civil  law.  Toullier,  Dr.  Civ. 
Fr.  liv.  3, 1. 1,  c.  3,  n.  180.  See  Ayliffe,  Pand. 
397;  Dalloz,  Diet.  SuccessioUy  art.  4,  2  2. 

REPRESENTATIVE.  One  who  repre- 
sents or  is  in  the  place  of  another. 

In  legislation,  it  signifies  one  who  has  been 
elected  a  member  of  that  branch  of  the  legis- 
lature called  the  house  of  representatives. 

A  representative  of  a  deceased  person, 
sometimes  called  a  "  personal  representative," 
or  **  legal  personal  representative,"  is  ono 
who  is  executor  or  administrator  of  the  person 
described.  6  Madd.  Ch.  159;  5  Ves.  Ch. 
402. 

REPRESENTATIVE  DEMOCRACT. 

A  form  of  government  where  the  powers  of 
the  sovereignty  are  delegated  to  a  body  of 
men,  elected  from  time  to  time,  who  exercise 
them  for  the  benefit  of  the  whole  nation.  1 
Bouvier,  Inst.  n.  31. 

REPRIEVE  (from  Fr.  reprendre,  to  take 
back).  In  Criminal  Practice.  The  with- 
drawing of  a  sentence  for  an  interval  of  time, 
which  operates  in  delay  of  execution.  4  Black- 
stone,  Cfomm.  394. 

It  is  granted  by  the  favor  of  the  pardon- 
ing power,  or  by  the  court  who  tried  the  pri- 
soner. Reprieves  are  sometimes  granted  ex 
necessitate  legis:  for  example,  when  a  woman 
IS  convicted  of  a  capital  offence,  after  judg^ 
ment  she  may  allege  pregnancy  in  delay  of 
execution.  In  order,  however,  to  render  this 
plea  available,  she  must  be  quick  toiih 
childt  the  law  presuming — perhaps  absurdly 
enough — that  Wore  that  period  life  does  not 
commence  in  the  foetus.  Coke,  3d  Inst.  17 ; 
1  Hale,  PI.  Cr.  368 ;  2  id.  413 ;  4  Blackstone, 
Comm.  395. 

The  judge  is  also  bound  to  grant  a  reprieve 
when  the  prisoner  becomes  insane.  4  Har- 
erave,  St.  Tr.  205,  206 ;  Coke,  3d  Inst  4 ; 
Hawkins,  PI.  Cr.  b.  1,  c.  1,  8.  4;  1  Chitty, 
Crim.  Law,  757. 


REPRIMAND 


465 


REPUDIATION 


RBPRIMAND.  The  censare  which  in 
some  cases  a  public  officer  pronounces  against 
an  offender. 

This  species  of  punishment  is  used  by  le- 
gislative bodies  to  punish  their  members  or 
others  who  have  been  guilty  of  some  impro- 
priety of  conduct  towards  them.  The  repri- 
mand is  usually  pronounced  by  the  speaker. 

RBPRISAZ.S.  The  forcibly  taking  a 
thing  by  one  nation  which  belonged  to  an- 
other, in  return  or  satisfaction  for  an  injury 
committed  by  the  latter  on  the  former.  Vat- 
tel,  b.  2,  c  18,  s.  342 ;  I  Blackstone,  Gomm. 
c7. 

General  reprisals  take  place  by  yirtue  of 
commissions  deliyered  to  officers  and  citizens 
of  the  aggrieyed  state,  directing  them  to  take 
the  persons  and  property  belonging  to  the 
offending  state  wherever  found. 

Negative  reprisals  take  place  when  a  nation 
refuses  to  fulnl  a  perfect  obligation  which  it 
has  contracted,  or  to  permit  another  state  to 
eujoy  a  right  which  it  justly  claims. 

Fieitive  reprisals  consist  m  seizing  the  per- 
sons and  effects  belon^in^  to  the  other  nation, 
in  order  to  obtain  satisfaction. 

Special  reprisals  are  such  as  are  eranted  in 
times  of  peace  to  particular  individuals  who 
have  suffered  an  injury  from  the  citizens  or 
subjects  of  the  other  nation. 

Reprisals  are  used  between  nation  and 
nation  to  do  themselves  iustice,  when  they 
cannot  otherwise  obtain  it.  Congress  have 
the  power  to  grant  letters  of  marque  and 
reprisal.    U.  S.  Const,  art.  1,  s.  8,  cl.  11. 

Reprisals  are  made  in  two  ways,  either  by 
embargo,  in  which  case  the  act  is  that  of  the 
state,  or  by  letters  of  marque  and  reprisals, 
in  which  case  the  act  is  that  of  the  citizen, 
authorized  by  the  government.  See  2  Brown, 
Civ.  Law,  334. 

The  property  seized  in  making  reprisals  is 
preserved  while  there  is  any  hope  of  obtain- 
ing satisfaction  or  justice ;  as  soon  as  that 
hope  disappears,  it  is  confiscated,  and  then 
the  reprisal  is  complete.  Yattel,  b.  2,  c.  18, 
2  342.    See  Wheaton,  Int.  Law. 


— .  The  deductions  and  pay- 
ments out  of  lands,  annuities,  and  the  like 
are  called  reprises,  because  they  are  taken 
back:  when  we  speak  of  the  clear  yearly 
value  of  an  estate,  we  say  it  is  worth  so  much 
a  year  ultra  reprises,  besides  all  reprises. 

In  Pennsylvania,  lands  are  not  to  be  sold 
when  the  rents  can  pay  the  encumbrances  in 
seven  years,  beyond  all  reprises. 

*  REPROBATION.  In  BcolesiaBtical 
Law.  The  propounding  exceptions  either 
against  facts,  persons,  or  things:  as,  to  allege 
that  certain  deeds  or  instruments  have  not 
been  duly  and  lawfully  executed;  or  that 
certain  persons  are  such  that  they  are  incom- 
petent as  witnesses;  or  that  certain  things 
ought  not,  for  legal  reasons,  to  be  admitted'. 

RBPTXBLIC.  A  commonwealth;  that 
form  of  government  in  which  the  adminis- 
tration of  affairs  is  open  to  all  the  citizens. 
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In  ai^other  sense,  it  signifies  the  state,  inde- 
pendently of  its  form  of  government.  I 
Toullier,  n.  28,  and  n.  202,  note. 

REPUBLICAN  GOVERNMENT.    A 

government  in  the  republican  form;  a  gov 
ernment  of  the  people :  it  is  usually  put  in 
opposition  to  a  monarchical  or  aristocratio 
government. 

The  fourth  section  of  the  fourth  article  of 
the  constitution  directs  that  *'the  United 
States  shall  guarantee  to  every  state  in  the 
Union  a  republican  form  of  government." 
The  form  of  government  is  to  be  guaranteed^ 
which  supposes  a  form  already  established; 
and  this  is  the  renublican  form  of  govern- 
ment the  United  States  have  undertaken  to 
protect.     See  Story,  Const.  {  JL807. 

REPUBLICATION.  An  act  done  by  a 
testator,  from  which  it  can  be  concluded  toat 
he  intended  that  an  instrument  which  bad 
been  revoked  by  him  should  operate  as  his 
will ;  or  it  is  the  re-execution  of  a  will  by  the 
testator,  with  a  view  of  giving  it  full  force 
and  effect 

ft*  The  republication  is  express  when  there 
has  been  an  actual  re-execution  of  it,  1  Yes. 
Ch.  440;  2  Rand.  Va.  192;  9  Johns.  N.  Y. 
312;  it  is  implied  when,  for  example,  the 
testator  by  a  codicil  executed  according  to 
the  statute  of  frauds,  reciting  that  he  iiad 
made  his  will,  added,  "I  hereby  ratify  and 
confirm  my  said  will,  except  in  the  alterations 
after  mentioned.''  Com.  381 ;  3  Brown, 
Pari.  Cas.  85.  The  will  misht  be  at  a  dis- 
tance, or  not  in  the  power  of  the  testator,  and 
it  may  be  thus  republished.  1  Ves.  Sen.  Ch. 
437;  3Bingh.614;  lVes.Ch.486;  4  Brown, 
Ch.  2. 

3.  The  republication  of  a  will  has  the 
effeci-^rsty  to  give  it  all  the  force  of  a  will 
made  at  the  time  of  the  republication:  if,  for 
example,  a  testator  by  his  will  devise  *'all 
his  lands  in  A,"  then  revokes  his  will,  and 
afterwards  buys  other  lands  in  A,  the  republi- 
cation, made  after  the  purchase,  will  pass  all 
the  testator's  lands  in  A.  Croke  Eliz.  493. 
See  1  P.  Will.  275.  Second,  to  set  up  a  will 
which  had  been  revoked.  See,  generally, 
Williams,  Exec. ;  Jarman,  Wills ;  2Bouvier, 
Inst.  nn.  2162-2264. 

REPXJDIATB.  To  express  in  a  sufficient 
manner  a  determination  not  to  accept  a  right, 
when  it  is  offered. 

He  who  repudiates  a  right  eannot  by  that  aot 
transfer  it  to  another.  Repudiation  differs  from 
renunciation  in  this,  that  by  the  former  he  who 
repudiates  simply  declares  that  he  will  not  accept; 
while  be  who  renounces  a  right  does  so  in  favor  of 
another.  Renunciation  is,  however,  sometimes  used 
in  the  sense  of  repudiation.  See  Rbnourcb;  Rb- 
HUNCiATiON ;  Wolff,  Inst.  2  339. 

REPUDIATION.  In  ClvU  I«aw.  A 
term  used  to  signify  the  putting  away  of  a 
wife  or  a  woman  betrothed. 

Properly,  divorce  is  used  to  point  out  the  sepa- 
ration of  married  persons ;  repudiation,  to  denot* 
the  separation  either  "tf  married  people,  or  those 
who  are  only  affianced.  Dimtrtium  e$t  repudium 
€t  9q»aratio  mariiorumf    repudium  e9t  renuneiatio 
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BpfmBuliumf  vtl  ttiam  €$t  divortium.     Dig.  50.  16. 
101. 

A  determination  to  have  nothing  to  do  with 
any  particular  thing:  as,  a  repudiation  of  a 
legacy  is  the  abandonment  of  such  legacy, 
a'ul  a  renunciation  of  all  right  to  it. 

In  Ecolefllastical  Law.  The  refusal  to 
ucccpt  a  benefice  which  has  been  conferred 
upon  the  party  repudiating. 

RBPUQN ANCT  ( Lat.  re,  back,  against, 
pugnare,  to  fight).  In  Contracts.  A  dis- 
agreement or  inconsistency  between  two  or 
nit't'C  clauses  of  the  same  instrument.  In 
deeds,  and  other  instruments  inter  vivos,  the 
earlier  clause  prevail;*,  if  the  inconsistency 
be  not  so  great  as  to  avoid  the  instrument  for 
uncertainty.  Ilardw.  94 ;  Ow.  84 ;  2  Taunt. 
109 ;  15  Sim.  Ch.  118;  2  C.  B.  830 :  l.'i  Mees. 
k  W.  Exch.  534. 

In  wills,  the  latter  clause  prevails,  under 
the  same  exceptions.  Coke.  Litt.  112  6; 
Plowd.  541;  2  Taunt.  109;  6  Ves.  100;  2 
Mylne  &  K.  149;  1  Jarm.  Wills,  411.  See 
23  Am.  Jur.  277 ;  1  Parsons,  Contr.  ^6. 

Repupnancy  in  a  condition  renders  it  void. 
2  Salt.  463 ;  2  Mini.  £85  ;  1 1  iff .  191 ;  1  Hawks, 
No.  C.  20 ;  7  J.  J.  Marsh.  192.  And  see, 
generally,  3  Pick.  272 ;  4  id,  54 ;  C  Cow.  677. 

In  Pleading.  An  incons^isteAcy  or  dis- 
agreement between  the  statements  of  mate- 
tcrial  facts  in  a  declaration  or  other  pleading: 
as,  where  certain  timber  was  said  to  be  for 
the  completion  of  a  house  already  built.  1 
Snlk.  213. 

Repugnancy  of  immaterial  facts,  or  of  re- 
dundant and  unnecessary  matter,  if  it  does 
not  contradict  material  allegations,  will  not, 
in  general,  vitiate  the  pleadings.  Coke,  Litt. 
303  b;  10  East,  142 ;  1  Chiity,  Plead.  £33. 
See  Lawcs,  Plead.  64;  Stephen,  Plead.  378; 
Comyns,  Dig.  Abatement  (U  6):  1  Viner,  Abr. 
36;  19  id,  45  ;  Bacon,  Abr.  Amendment,  etc. 
(E  2),  rieas  (I  4). 

•  REPT7TATION  (Lat.  reputo,  to  consider). 
The  opinion  generally  entertained  in  regard 
to  the  character  or  ctmdition  of  a  person  by 
those  who  know  him  or  his  family.  The  opi- 
niun  generally  entertained  by  those  who  may 
be  supposed  to  be  acquainted  with  a  fact. 

In  general,  reputation  is  evidence  to  prove 
a  man's  character  in  society;  a  pedigree,  14 
Campb.416;  4Term,356;  ISim.&S.  Ch.l53; 
certain  prescriptive  or  customary  riglUs  and 
obi  i  gat  ion  s ;  matters  of  public  notoriety.  But 
as  such  evidence  is  in  its  own  nature  very 
weak,  it  must  be  supported,  when  it  relates 
to  the  exercise  of  a  right  or  privilege,  by 
proof  of  acts  of  enjoyment  of  such  right  or 
privilege  within  the  period  of  living  memory. 

1  Maule  &  S.  679;  5  Term,  32.  Atterwanls, 
evidence  of  reputation,  may  be  given.  The 
fact  must  be  of  a  public  nature ;  it  must  be 
derived  from  persons  likely  to  know  the  facts. 

2  Bingh.  86;  9  B.  Monr.  88;  4  Barnew.  & 
Aid.  53.    The  facts  must  be  general,  and  not 

Particular ;  they  must  be  free  from  suspicion. 
Stark  e,  Ev.  54-05 ;   1  Phillipps,  Ev.  4th 
Am.  cd.  248  et  seq. 


Injuries  to  a  man's  reputation  by  circu- 
lating false  accounts  in  relation  thereto  are 
remediable  by  action  and  by  indictment.  See 
Libel;  Slander. 

REQT7EST  (Lat.  requiro,  to  ask  for). 

In  Contracts.  A  notice  of  a  desire  on  the 
part  of  the  person  making  it,  that  the  other 
party  shall  do  something  in  relation  to  a  con- 
tract. Generally,  when  a  debt  is  payable 
immediately,  no  request  need  be  made;  10 
Mass.  230 ;  3  Day,  Conn.  327 ;  1  Johns.  Cas. 
N.  y.  319. 

In  some  caseir,  the  necessity  of  a  request  is 
implied  from  the  nature  of  the  transaction: 
as,  where  a  hor^e  is  sold  to  A,  to  be  paid  for 
on  delivery,  A  must  show  a  request,  5  Term, 
409 ;  1  East,  2G9,  or  impossibility  on  the  part 
of  the  vendor  to  comply,  if  requested,  10  East, 
359;  5  Barnew.  &  Ad.  712,  previous  to  bring- 
ing an  action,  or  on  a  promise  to  marry.  2 
Duwl.  &  R.  55.  See  Dekand.  And  if  the 
contract  in  terms  provides  for  a  request,  it 
must  be  made.  1  Johns.  Cas.  N.  Y.  327.  It 
should  be  in  writing,  and  state  distinctly 
what  is  required  to  be  done.  1  Chitty,  PracL 
497. 

In  Pleading.  The  statement  in  the  plain- 
tifi's  declaration  that  a  demand  or  request 
has  been  made  by  the  plaintiff  of  the  delend- 
ant  to  do  some  act  whii  h  he  was  bound  to 
perform,  and  for  which  the  action  is  brought. 

A  general  request  is  that  stated  in  the  lorm 
''although  oiten  requested  so  to  do"  (licet 
scepe,  reqtiisitus),  generally  added  in  the 
common  breach  to  the  money  counts.  Its 
omission  will  not  vitiate  the  declaration.  2 
II.  Blackst.  131 ;  1  Wile.  33  ;  1  Bos.  &  P.  59; 
I  Johns.  Cas.  N.  Y.  100. 

A  special  request  is  one  provided  for  by  the 
contract,  expressly  or  impliedly.  Such  a  re- 
quest must  be  averred,  5  Term,  409 ;  1  East, 
204;  3  Bulstr.  297  ;  3  Campb.  549  ;  2  Barnew. 
&C.  685,  and  proved.  lSaund.32,n.2.  It  must 
state  time  and  place  of  making,  and  by  whom 
it  was  made,  that  the  court  may  judge  of  its 
sufficiency.  1  Strange,  89.  See  Uomyns, 
Dig.  P^ad<T(C69,  70);  1  Saund.  33,  n. ;  2 
Ventr.  75 ;  Demand. 

REQUEST  NOTES.  In  English  Law. 
Certain  notes  or  requests  from  persons  amena- 
ble to  the  excise  laws,  to  obtain  a  peimit  for 
removing  any  excisable  goods  or  articles  from 
one  place  to  another. 

REQUISITION.  The  act  of  demanding; 
a  thing  to  be  done  by  virtue  of  some  right. 

The  demand  made  by  the  governor  of  one 
state  on  the  governor  of  another  for  a  fugitive,* 
under  the  provision  of  the  United  States  oon« 
stitution. 

RES  (Lat.  things). 

The  terms  Ree,  Bona,  Biens,  used  by  juriitts  who 
have  written  in  the  Latin  and  French  langnagM, 
are  intended  to  include  movable  or  personal,  as 
well  as  immovable  or  real,  property.  1  Surge, 
Confl.  of  Lhws,  19.    Sie  Bikks;  Boxa;  Tbihgs. 

RES  COMMUNES  (Lat.).  In  dvil 
I«aw.  Those  things  which,  though  a  sepur 
rate  share  of  them  can  be  enjoyed  and  used 
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by  every  one,  cannot  be  exclusively  and 
wholly  appropriated:  as,  light,  air,  running 
water.  MaekelJy,  Civ.  Law,  {  150 ;  Erskine, 
Inst.  1.  1.  5,  C. 

RES  aEST2]  (Lat.).  Transaction; 
thin;;  done ;  the  subject-matter. 

When  it  is  necessary  in  the  course  of  a 
3ause  to  inquire  into  the  nature  of  a  particu- 
lar act,  or  the  intention  of  the  person  who 
did  the  act,  proof  of  what  the  person  said  at 
the  time  of  doing  it  is  admissible  evidence 
as  part  of  the  res  gestiXy  for  the  purpose  of 
showing  its  true  character.  On  an  indict- 
ment for  a  rape,  for  example,  what  the  girl 
said  so  recently  after  the  fact  as  to  exclude 
the  possibility  of  |)ractising  on  her,  has  been 
held  to  be  admissible  evidence  as  a  part  of 
the  transaction.  East,  PI.  Cr.  414;  2  Stark. 
241;  1  Starkie,  Ev.  47;  1  Phillipps,  Ev.  4th 
Am.  ed.  185  tt  seq.;  Bouvicr,  Inst.  Index. 

RES  INTEQRA  (Lat  an  entire  thing; 
an  entirely  new  or  untouched  matter).  A 
term  applied  to  those  points  of  law  which 
have  not  been  decided,  which  are  untouched 
by  dictum  or  decision.  3  Mer.  Ch.  2G9;  1 
Burge,  Confl.  of  Laws,  241. 

RES  INTER  AUOS  ACTA  ( Lat. ) .  A 
technical  phrase  which  signifies  acts  of  others 
or  transactions  between  others. 

Neither  the  declarations  nor  any  other  acts 
of  those  who  are  mere  strangers,  or,  as  it  is 
usually  expressed,  any  ret  inter  alios  acta, 
are  admissible  in  evidence  against  any  one: 
when  the  party  against  whom  such  acts  are 
offered  in  evidence  was  privy  to  the  act,  the 
objection  ceases:  it  is  no  longer  re«  inter  alios, 
1  Starkie,  Ev.  52;  3  id,  130a;  4  Mann.  &  G. 
282.    See  1  Mete.  Mass.  55;  Maxius. 

RES  JT7DICATA  r Lat.  things  decided). 
In  Praotice.  A  legal  or  equitable  issue 
which  has  been  decided  by  a  court  of  compe- 
tent jurisdiction. 

It  is  a  general  principle  that  atioh  decision  is 
binding  aid  conclusive  upon  all  other  courts  of  con- 
,  current  power.  This  principle  pervades  not  only 
our  own,  bat  all  other  systems  of  jurisprudence, 
and  has  become  a  rule  of  universal  law,  founded 
on  the  soundest  ])oIicy.  If,  therefore,  Paul  sue  Peter 
to  recover  the  amount  due  to  him  upon  a  bond,  and 
on  the  trial  the  plaintiff  fails  to  prove  the  due  exe- 
cution of  the  bond  by  Peter, — in  consequence  of 
which  a  verdict  is  rendered  for  the  defendant  nnd 
judgment  is  entered  thereupon. — this  judgment, 
till  reversed  on  error,  is  conoluelve  upon  the  par- 
ties, and  Paul  cannot  recover  in  a  subsequent  suit, 
although  )ie  may  then  be  able  to  prove  the  due  ex- 
ecution of  the  bond  by  Peter,  and  that  the  money 
is  due  to  him;  for,  to  use  (he  language  of  the 
sivilians,  re»  Judicata  /ncit  ex  ulbtt  nigrum,  ex  nif/ra 
afbum,  ex  cnrvn  rettnm,  «r  recto  eurwm  (a  decision 
makes  white  black;  black,  white;  the  crooked, 
straight;  the  straight,  crooked). 

The  constitution  of  the  United  States  and  the 
amendments  to  it  declare  that  no  fact  once  tried  by 
a  jury  shall  be  otherwise  re-examinabte  in  any 
court  of  the  United  States  than  according  to  the 
rules  of  the  common  law. 

But  in  order  to  make  a  matter  res  judicata 
there  must  be  a  concurrence  of  the  four  con- 
ditions following,  namely:  ideiMy  in  iJie 
Iking  sued  for,  5  Meos.  k  W.  Exch.  109;  3 


East,  346;  7  Johns.  N.  Y.  20;  1  lien.  A 
M.  Va.  449;  1  Dan.  Ky.  434;  ideniitv  of 
the  cause  of  action:  if,  for  example,  I  have 
claimed  a  right  of  way  over  Blackocre,  and 
a  final  judgment  has  been  rendered  against 
me,  and  afterwards  I  purchase  Blackacre, 
this  first  decision  shall  not  be  a  bar  to  my 
recovery  when  I  sue  as  owner  of  the  land., 
and  not  for  an  easement  over  it  which  I 
claimed  as  a  right  appurtenant  to  my  land 
Whiteacre,  6  Wheat.  109;  2  Gall.  C.  0.  216; 
17  Mass.  237 ;  2  Leigh,  Va.  474 ;  8  Conn.  268 ; 
1  Nott  &  M'C.  So.  C.  329 ;  16  Serg.  &  R. 
Penn.  282;  17  id,  319;  3  Pick.  Mass.  429; 
identity  of  persons  and  of  parties  to  the  ac- 
tion, 7  Cranch,  271 ;  1  Wheat.  6 ;  14  Serg.  & 
K.  Penn.  435;  4  Mass.  441 ;  2  Yerg.  Teun. 
10 ;  5  Me.  410 ;  8  Gratt.  Va.  68 ;  16  Mo.  168 ; 
12  Ga.  271 ;  21  Ala.  n.  s.  813 ;  4  Den.  N.  Y. 
302 ;  23  Barb.  N.  Y.  464 :  this  rule  is  a  neces- 
sary consequence  of  the  rule  of  natural  jus- 
tice, ne  ijiavditus  condemnetur;  identity  of 
theqyaliiy  in  the  persons  for  or  against  whom 
the  claim  is  made :  for  example,  an  action  by 
Peter  to  recover  a  horse,  and  a  tinal  judgnient 
against  him,  is  no  bar  to  an  action  by  Peter, 
administrator  of  Paul,  to  recover  the  same 
horse.  5  Coke,  32  6;  4  Term,  490 ;  6  Mann. 
&  G.  164 ;  4  G.  B.  884.  See  Habeas  Corpus  ; 
Former  Judgment  :  2  Piiillipps,  £v.  passim, 

RES  MANCIPI  (Lat.).  In  Roman 
Law.  Those  things  which  might  be  sold  and 
alienated,  or  of  which  the  property  might  be 
transferred  from  one  person  to  another. 

The  division  of  things  into  re$  manHjn  and  ret 
wee  mancipi  was  one  of  ancient  origin,  and  it  con- 
tinued to  a  late  period  in  the  empire.  Res  man- 
cipi (Ulph.  Frag,  xix.)  etq  prtedia  in  italtco  tola, 
both  rustic  and  urban;  also,  Jura  ruttieorum  prm- 
diorvm  or  tereitutea,  as  vta,  iter,  aqtucductun  ;  also 
slaves,  and  four-footed  animals,  as  oxen,  horses, 
etc.,  qutB  coUo  dortove  dtnnantur.  Smith,  Diet. 
6r.  k  Rom.  Antiq.  To  this  list  may  be  added 
children  of  Roman  parents,  who  were,  according 
to  the  old  law,  re*  mancipi.  The  distinction  be- 
tween re«  mancipi  nnd  nee  mancipi  was  abolished 
by  Justinian  in  his  Code.      Id. ;  Cooper,  Inst.  442. 

RES  NOVA  (Lat.).  Something  new; 
something  not  before  decided. 

RES  NULLIUB  (Lat.).  A  thing  which 
has  no  owner.  A  thing  which  has  been  aban- 
doned by  its  owner  is  as  much  res  ntiUius  jis 
if  it  had  never  belonged  to  any  one. 

The  first  possessor  of  such  a  thing  becomes 
the  owner:  res  nullius  fit  primi  occupantis 
Bowyer,  Comm.  97. 

RES  PERIIT  DOMINO  (Lat.  the 
thing  is  lost  to  the  ^wner).  A  phrase  used 
to  express  that  when  a  thing  is  lost  or  de- 
stroyed it  is  lost  to  the  person  who  was  the 
owner  of  it  at  the  time.  For  example,  an 
article  is  sold ;  if  the  seller  have  perfected 
the  title  of  the  buyer  so  that  it  is  his,  and  it 
be  destroyed,  it  is  the  buyer's  loss ;  but  if,  on 
the  contrary,  something  remains  to  be  done 
before  the  title  becomes  vested  in  the  buyer, 
then  the  loss  falls  on  the  seller. 

RES  PRIVAT2]  (Lat.).  In  CiirU  Law 
Things  the  property  of  one  or  more  indi 
viduids.    Mackeldy,  Civ.  Law,  {  15"^. 
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RES  PUBLICJE]  ( Lat. ) .    In  ClvU  Law. 

Thint^s  the  propert v  of  the  state.    Mackeldy, 
Civ.  Law,  i  157 ;  Lrskine,  Inst.  2.  1.  5.  6. 

RES  RELIGIOSJB  (Lat.).  In  CivU 
Law.  Things  pertaining  to  rehgioD.  Places 
where  the  dead  were  buried.  Thevenot  Des- 
saules,  Diet  du  Dig.  Chose, 

RES  SACRJB  (Lat.).  In  CivU  Law. 
Those  things  which  had  been  publicly  con- 
secrated. 

RES  SANCT2]  (Lat.).  In  CivU  Law. 
Those  things  which  were  especially  protected 
against  injury  of  man. 

RES  UNIVERSATIB  (Lat.).  Those 
things  which  belong  to  cities  or  municipal 
corporations.  They  belong  so  far  to  the 
public  that  they  cannot  be  appropriated  to 

Erivate  use :  such  as  public  squares,  market- 
ouses,  streets,  and   the  like.     1  Bouvier, 
Inst.  n.  446. 

RESALE. '  A  second  sale  made  of  an 
article :  as,  for  example,  when  A,  having  sold 
a  horse  to  B,  and  the  latter,  not  having  paid 
for  him,  and  refusine  to  take  him  away, 
when  by  his  contract  ne  was  bound  to  do  so, 
again  sells  the  horse  to  C. 

The  effect  of  a  resale  is  not  always  to  an- 
nul the  first  sale,  because,  as  in  this  case,  B 
would  be  liable  to  A  for  the  difference  of  the 

?rice  between  the  sale  and  resale.    4  Bingh. 
22 ;  4  Mann.  &  Q.  898 ;  Blackburn,  Sales, 
336 ;  Story,  Sales. 

RESCEIT,  RECEIT.  The  admission 
or  receiving  of  a  third  person  to  plead  his 
right  in  a  cause  formerly  com mencea  between 
two  other  persons :  as,  when  an  action  is 
brought  against  a  tenant  for  life  or  years,  or 
any  other  particular  tenant,  and  he  makes 
detault,  in  such  case  the  reversioner  may 
move  that  he  may  be  received  to  defend  his 
right  and  to  plead  with  the  demandant. 
Jacob,  Law  Diet. ;  Cowel. 

The  admittance  of  a  plea  when  the  con- 
troversy is  between  the  same  two  persons. 
Coke,  Litt.  192 ;  3  Nelson,  Abr.  146. 

RESCISSION   OF  CONTRACTS. 

The  abrogation  or  annulling  ot  contracts. 

%m  It  may  take  place  by  mutilal  consent ; 
and  this  consent  may  be  inferred  from  acts. 
4  Mann,  k  G.  898 ;  t  Bingh.  206 ;  1  Term, 
133 ;  1  Pick.  Mass.  57  ;  4  id.  114 ;  5  Me.  277. 
It  may  take  place  as  the  act  of  one  party,  in 
consequence  of  a  failure  to  perform  by  the 
other,  2  C.  B.  905;  4  Wend.  N.  Y.  285;  2 
Penn.  St.  454 ;  3  id,  445  ;  28  N.  H.  561 ;  9 
La.  Ann.  31 ;  not  so  where  the  failure  is  but 
joartial,  4  Ad.  &  £.  599 ;  1  Mees.  &  W.  Exch. 
231 ;  on  account  oi  fraud,  even  though  par- 
tially executed,  5  Cush.  Mass.  126 ;  15  Onio, 
200 ;  23  N.  H.  519.  See  1  Den.  N.  Y.  69 ; 
10  Ala.  N.  s.  478  j  7  Ired.  No.  C.  32. 

8.  A  contract  cannot,  in  general,  be  re- 
scinded by  one  party  unless  both  parties  can 
be  placed  in  the  same  situation  and  can 
vtand  upon  the  same  terms  as  existed  when 
the  contract  was  made.  5  East,  449 ;  2  Younge 
k  J.  Exch.  278 ;  4  Mann,  k  G.  903 ;  1  Mees. 


k  W.  Exch.  231 ;  2  Exch.  783 ;  3  Me.  30;  K 
id.  364 ;  1  Den.  N.  Y.  69 ;  1  Mete.  Mass.  547 ; 
22  Pick.  Mass.  283;  4  Blackf.  Ind.  515  ;  2 
Watts,  Penn.  433;  10  Ohio,  142;  27  Miss, 
I  498 ;  3  Vt.  442;  1  N.  H.  17 ;  9  id.  298.  It 
must  be  done  at  the  time  specified,  if  there 
be  such  a  time :  otherwise,  within  a  reasonable 
time,  2  Campb.  530 ;  1  Stark.  107  ;  IJ.  B. 
Moore,  106 ;  6  Scott,  187 ;  14  Me.  57 ;  22 
Pick.  Mass.  546 ;  in  case  of  fraud,  upon  its 
discovery.  1  Den.  N.  Y.  69  ;  4  id.  554 ;  24 
Wend.  N.  Y.  74;  5  Mees.  k  W.  Exch.  83. 
The  right  may  be  waived  by  mere  lapse  of 
time,  3  Stor.  C.  C.  612 ;  see  6  Clark  k  F.  Hon. 
L.  234;  3  Eng.  L.  k  Eq.  17,  or  other  circum- 
stances. 9  Barnew.  &  C.  59;  4  Den.  N.  Y. 
554 ;  4  Paige,  Ch.  N.  Y.  537 ;  4  Mass.  502; 
1  Baldw.  C.  C.  331.  A  peculiar  right  of  re- 
scission of  contracts  of  sale  of  real  estate 
where  security  has  been  taken  for  the  pay- 
ment of  the  purchase-money  exists  in  Penn- 
sylvania.   4  Watts,  Penn.  196,  199. 

4«  The  equity  for  the  rescission  and  can- 
cellation of  agreements,  securities,  deeds,  and 
other  instrumpnts  arises  when  a  transaction 
is  vitiated  by  illegality  or  fraud,  or  by  reason 
of  its  having  been  carried  on  in  ignorance  or 
mistake  of  facts  material  to  its  operation. 
The  jurisdiction  of  the  court  of  equity  is  ex- 
ercised upon  the  principle  of  ^ia  limit;  that 
is,  for  fear  that  such  agreements,  securities, 
deeds,  and  other  instruments  may  be  vexi^ 
tiously  or  injuriously  used  against  the  party 
seeking  relief,  when  the  evidence  to  impeach 
them  may  be  lost ;  or  that  they  may  throw  a 
cloud  or  suspicion  over  his  interest  or  title ; 
or  where  he  has  a  defence  good  in  equity 
which  cannot  be  made  available  at  law.  The 
cases  in  which  this  relief  will  be  granted  on 
account  of  misrepresentation  and  fraud  may 
be  divided  into  four  classes:  Jtrst^  where 
there  is  actual  fraud  in  the  party  defendant 
in  which  the  party  plaintiff  nas  not  partici- 
pated, 13  Pet.  26 ;  secondly,  where  tnere  is 
constructive  fraud  against  public  ^licy  and 
the  party  plaintiff  has  not  participated  therein, 
see  4  Munf.  Ya.  316;  thirdly,  where  there  is 
a  fraud  against  public  policy  and  the  party 
plaintiff  has  participated  therein,  but  public 
policy  would  be  defeated  b;jr  allowing  it  to 
stand ;  fourthly,  where  there  is  a  constructive 
fraud  by  both  parties, — that  is,  where  both 
parties  are  in  delicio,  but  not  in  pari  dtlicto. 
See  2  Story,  Eq.  Jur.  {{  694, 695 ;  3  Jones,  Eq. 
No.  C.  494 ;  2  Mas.  C.  C.  378 ;  25  Ga.  89 ;  1  Pat. 
k  H.  Ya.  307.  The  court  will  decree  that  a 
deed  or  other  solemn  instrument  shall  be  de- 
livered up  and  cancelled,  not  only  when  it  is 
avoidable  on  account  of  fraud,  but  also  when 
it  is  absolutely  void,  unless  its  invalidity  ap- 
pears upon  the  face  of  it,  so  that  it  may  be 
defeated  at  any  time  by  a  defence  at  law.  2 
Story,  Eq.  Jur.  {|  698-f 01 ;  6  Du.  N.  Y.  597. 

ft.  The  ignorance  or  mistake  which  will 
authorize  relief  in  equity  must  be  an  igno- 
rance or  mistake  of  material  facts,  1  Stor.  €.  C. 
173:  4  Mas.  C.C.  414;  11  Conn.  134;  6  Wend 
N.  Y.  77  J  18  id.  407 ;  6  Harr.  k  J.  Md.  500; 
10  Leigh,  Ya.  37 ;  and  the  mistake  must  I  e 


RESCISSORY  ACTIONS 


469 


RESCUE 


mutual.  3  Green,  Ch.  N.  J.  103 ;  2  Sumn. 
C.  C.  387 ;  11  Pet  63 ;  24  Me.  82 ;  10  Vt  570; 
6  Mo.  16 ;  35  Penn.  St.  287.  If  the  facts  are 
known  but  the  law  is  mistaken,  the  same 
rule  applies  in  equity  as  at  law,  that  a  mere 
mistake  or  ignorance  of  law,  where  there  is 
no  fraud  or  trust,  is  immaterial :  ignorarUia 
let/is  neminem  excusat,     Adams,  £q.  188. 

Instruments  may  also  be  rescinded  and 
cancelled  when  they  have  been  obtained  from 
persons  who  were  at  the  time  under  duress 
or  incapacity,  2  Root,  Conn.  216;  8  Ohio, 
214;  3  Yerg.  Tenn.  537;  36  Miss.  685 ;  or  by 
persons  who  stood  in  a  confidential  relation 
and  took  advantage  of  that  relation.  Adams, 
£q.  182  ei  seq.;  5  Sneed,  Tenn.  583 ;  31  Ala. 
N.  8.  292 ;  3  Cow.  N.  Y.  537 ;  2  Mas.  C.  C. 
378;  2  A.  K.  Marsh.  Ky.  175 ;  9  Md.  348;  3 
Jones,  Eq.  No.  C.  152,  186 ;  4  id,  39,  245 ; 
30  Miss.  369 ;  14  Ves.  Ch.  273 ;  4  Mylne  & 
C.  269 :  8  Beav.  Rolls,  437. 

6.  Gross  inadequacy  of  consideration,  17 
Vt.  9;  2  Leigh,  Va.  149 ;  2  Yerg.  Tenn.  294; 
22  Ga.  637  ;  19  How.  303 ;  see  2  Ired.  Eq. 
No.  C.  365;  2  Ov.  Tenn.  426;  2  Green,  Ch. 
N.  J.  429 ;  33  Ala.  n.  s.  149 ;  2  Head,  Tenn. 
289 ;  fraudulent  misrepresentation  and  con- 
cealment, 3  Pet  210 ;  13  u^.  26 ;  2  Ala.  n.  s. 
251;  10  Yerg.  Tenn.  206;  1  A.  K.  Marsh. 
Ky.  235 ;  2  Paige,  Ch.  N.  Y.  390 ;  1  Dev.  & 
B.  Eq.  No.  C.  318  ;  6  Munf.  Va.  210 ;  5  How. 
Miss.  253 ;  2  Mo.  126 ;  34  Ala.  n.  s.  596 ;  6 
Wise.  295  ;  3  Ind.  331 ;  ^  id.  172,  526;  hard- 
ship and  unfairness,  17  Vt  542;  2  Root, 
Conn.  216  :  2  Green,  Ch.  N.  J.  857 ;  2  Harr. 
&  J.  Md.  285 ;  3  Yerg.  Tenn.  537 ;  8  Ohio, 
214;  31  Vt  101 ;  undue  influence,  2  Mas.  C.C, 
378 ;  see  2  Head,  Tenn.  285,  are  among  the 
causes  for  a  rescission  of  contracts  in  equity. 

RESCISSORT  ACTIONS.  In  Scotch 
Law.  Actions  which  are  brought  to  set 
aside  deeds.     Patterson,  Comp.  1058,  n. 

Proper  improhation  is  an  action  brought 
for  declaring  writing  false  or  forced. 

Reduction-improhaiwn  is  an  action  whereby 
a  person  who  may  be  hurt  or  affected  by  a 
writing  insists  for  producing  or  exhibiting  it 
in  court,  in  order  to  have  it  set  aside,  or  its 
effects  ascertained  under  the  certification  that 
the  writing,  if  not  produced,  shall  be  declared 
false  and  forged. 

In  an  action  of  simple  reduction  the  certifi- 
cation is  only  temporarjr,  declaring  the  writ- 
ings  called  for  null  until  they  be  produced; 
80  that  they  recover  their  full  iorce  after  their 
production.  Erskine,  b.  4,  tit  1,  {  5,  b.  4, 
tit  1,  I  8. 

RESCOUS.  An  old  term,  synonymous 
with  rescue,  which  see. 

RESCRIPT.  In  Canon  Law.  A  term 
including  any  form  of  apostolical  letter  ema- 
nating; from  the  pope.  The  answer  of  the 
pope  in  writing.     Diet  Droit  Can. 

In  Civil  Law.  The  answer  of  the  prince, 
at  the  request  of  the  parties,  respecting  some 
matter  in  dispute  between  them,  or  to  magis- 
trates, in  relation  to  some  doubtful  matter 
submitted  to  him. 


The  rescript  was  differently  denominated  aooord- 
ing  to  the  eharacter  of  those  who  sought  it  They 
were  called  aimotottorrt  or  •uhfu^ationtf  when  the 
answer  was  given  at  the  request  of  private  eitiienr , 
letUf  or  epittUt,  when  he  answered  the  consulta- 
tion of  magistrates ;  praifmatie  tanetiotUf  when  he 
answered  a  corporation,  the  citiiens  of  a  provinoe, 
or  a  municipality.     See  Codb. 

At  Conunon  Law.  A  counterpart 
In  Massachusetts  it  is  used  to  denote  the 
statement  of  the  decision  of  the  supreme  judi- 
cial court  as  an  appellate  tribunal,  and  the 
accompanying  brief^ statement  of  .the  reasons 
for  the  decision  sent  to  the  court  from  which 
the  case  was  brought 

RESCRIPTION.   In  French  Law.    A 

rescription  is  a  letter  by  which  the  maker 
requests  some  one  to  pay  a  certain  sum  of 
money,  or  to  account  for  him  to  a  third  per- 
son for  it.    Pothier,  Contr.  de  Change,  n.  225. 

According  to  this  definition,  bills  of  exchange 
are  a  speciei  of  rescription.  The  difference  appears 
to  be  this, — that  a  bill  of  exchange  is  given  when 
there  has  been  a  contract  of  exchange  between  (he 
drawer  and  the  payee;  whereas  the  reaoription  is 
sometimes  given  in  payment  of  a  debt,  and  at 
other  times  it  is  lent  to  the  payee. 

RE8CT7Ia.  In  Criminal  Law.  The 
forcibly  and  knowingly  freeing  another  from 
arrest  or  imprisonment.  4  Blackstone,  Comm. 
131. 

A  deliverance  of  a  prisoner  from  lawful 
custody  by  a  third  person.  2  Bishop,  Crim. 
Law,  i  911. 

Taking  and  setting  at  liberty,  against  law, 
a  distress  taken  for  rent,  services,  or  damage 
feasant.    Bacon,  Abr.  Rescous, 

%•  If  the  rescued  prisoner  were  arrested 
for  felony,  then  the  rescuer  is  a  felon ;  if  for 
treason,  a  traitor,  3  P.  Will.  468 ;  Croke  Car. 
583 ;  and  if  for  a  trespass,  he  is  liable  to  a 
fine  as  if  he  had  committed  the  original  of- 
fence. Hawkins,  PI.  Cr.  b.  5,  c.  21.  See  2 
Gall.  C.  C.  313;  Russ.  &  R.  Cr.  Cas.  432.  If 
the  principal  be  acquitted,  the  rescuer  may 
nevertheless  be  fined  for  the  misdemeanor 
in  the  obstruction  and  contempt  of  public  jus- 
tice. 1  Hale,  PI.  Cr.  598.  SeeT.U.  P.Charlt. 
Ga.  13;  Hawkins,  PI.  Cr.  b.  2,  c.  21. 

In  ordei;  to  render  the  rescuer  criminal,  it 
is  necessary  be  should  have  knowledge  that 
the  person  whom  he  sets  at  liberty  has 
been  apprehended  for  a  criminal  offence,  if 
he  is  in  the  custody  of  a  private  person ;  but 
if  he  be  under  the  care  of  a  public  officer, 
then  he  is  to  take  notice  of  it  at  his  peril.  1 
Hale,  PI.  Cr  606.  See  further,  with  regard  to 
the  law  of  rescue,  1  Stor.  Q.  C.  88 ;  2  Gall.  C.  C. 
313  ;  1  Carr.  &  M.  299 ;  1  Ld.  Raym.  35,  589. 

The  rescue  of  cattle  and  goods  distrained 
by  pound-breaoh  is  a  common-law  offence  and 
indictable.  2  Starkie.  Crim.  Plead.  617 ;  7 
Carr.  &  P.  233 ;  5  Pick.  Mass.  714.  See  4 
Leigh,  Va.  675. 

In  Maritime  Law^.  The  retaking  by  a 
party  captured  of  a  prize  made  by  the  enemy. 
There  is  still  another  kind  of  rescue  which 
partakes  of  the  nature  of  a  recapture:  it 
occurs  when  the  weaker  party,  benire  he  is 
overpowered,  obtains  relief  from  the  arrival 
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of  fresh  succors,  and  is  thus  preserved  from 
the  force  of  the  enemy.  1  0.  Kob.  Adm.  224, 
271 ;  llsiUeck,  Int.  Law,  cxxxv. 

RcMue  differs  from  recapture.  The  resellers  do 
Dot  hy  the  resoue  bcouino  owners  of  the  property, 
OS  if  it  bad  bi-ea  a  new  prize;  but  the  property  is 
reHitred  to  the  orif^inol  owners  by  the  right  of  post- 
liminium. 

RESCUSSOR.  The  party  making  a 
rescue  is  sometimes  so  called  ;  but  more  pro- 
perly he  is  a  rescuer. 

RESERVATION.  That  pnrt  of  a  deed 
or  instrument  wiiich  resenea  a  thing  not  in 
esse  at  the  time  of  the  grant,  but  newly  cre- 
ated.   2  Ililliard,  Abr.  359. 

The  creation  of  a  right  or  interest  which 
had  no  prior  existence  as  such  in  a  thing  or 
part  of  a  thing  granted,  by  means  of  a  clause 
inserted  by  the  grantor  in  the  instrument  of 
conveyance. 

A  re:<erTation  is  distinguished  from  an  ezcoption 
in  that  ii  is  of  a  new  right  or  interest :  thus,  a  right 
of  wiiy  reserved  at  the  time  of  conveying  an  estate, 
which  may  have  been  enjoyed  by  the  grantor  as 
owner  of  the  estate,  becomes  a  new  right.  42 
Me.  9. 

A  reservation  may  be  of  a  life-estate,  28 
Vt.  10 ;  33  N.  U.  18 ;  3  Jones.  No.  C.  37, 38 ; 
23  Mo.  373 ;  3  Md.  Ch.  Dec.  230 ;  of  a  right 
of  flowage,  41  Me.  298;  right  to  use  water, 
41  Me.  177 ;  9  N.  Y.  423 ;  16  Barb.  N.  Y.  212; 
right  of  way,  25  Conn.  331 ;  6  Cush.  Mass. 
254;  10  id,  313;  10  B.  Monr.  Ky.  463;  and 
many  other  rights  and  interests.  33  N.  II. 
507  ;  9  B.  M(mr.  Ky.  163 ;  5  Penn.  St.  317. 
Sec  6  Gush.  Mass.  162;  4  Penn.  St.  173;  9 
Johns.  N.  Y.  73. 

RESET  OF  THEFT.  In  Scotch  Law. 

The  receiving  and  keepin<^  stolen  goods,  know- 
ing them  to  be  stolen,  with  a  design  of  felo- 
niously retaining  them  from  the  real  owner. 
Alison,  Crim.  Law,  328. 

RESETTER.  In  Scotch  Law.  A  re- 
ceiver of  8tulen  goods,  knowing  them  to  have 
been  stolen. 

RESIANCB.  A  man's  residence  or  per- 
manent abode.  Such  a  man  is  called  a  resi- 
ant.     Kitch.  33. 

RESIDENCE  (Lat  resedeo).  Personal 
presence  in  a  fixed  and  permanent  abode. 
20  Johns.  N.  Y.  208 ;  1  Mete.  Mass.  2.31. 

A  re»idenoe  is  different  from  a  domicil,  although 
it  is  a  matter  of  great  importance  in  determining  tbe 
place  of  domicil.  See  13  Mass.  501 ;  5  Pick.  Mass. 
370;  1  Mete.  Mass.  251;  2  Gray,  Mass.  490; 
19  Wend.  N.Y.  11;  11  La.  175;  5  Me.  143;  Domi- 
cil. Residence  and  habitHnoy  are  ufuallysynuny- 
mous.  2  Oray»  Mass.  490 ;  2  Kent,  Comm.  lOth  cd. 
574,  n.  Residence  indicates  permanency  of  occu- 
pation, as  distinct  from  lodging,  or  bonrding,  or 
temporary  occupation,  but  dues  not  include  so 
much  as  domicil,  which  requires  an  intention  con- 
tinued with  residence.  19  Me.  293;  2  Kent,  Comm. 
10th  ed.  578. 

RESIDENT.  One  who  has  his  residence 
in  a  place. 

RESIDENT  MINISTER.  In  Inter- 
national "LsLW,  The  second  or  intermediate 
olass  between  ambassadors  and  envoys,  created 


bj  the  conference  of  the  five  powers  at  Aiz-la- 
Chapelle,  in  1818.  They  are  accredited  to  the 
Bovereisn.  2  Phi  Hi  more.  Int.  Law,  220*.  Thej 
are  said  to  represent  the  afiairs,  and  not  the 

Sersou,  of  the  sovereign,  and  so  to  be  of  Icsa 
ignity.  Vattel,  b.  4,  c.  6,  |  73.  The  fourth 
class  IS  charg^s-d'afiaires,  accredited  to  the 
minister  of  ibieign  affairs.  2  Phillimore,  Int. 
Law,  220 ;  Wheaton,  Int.  Law,  pt.  3,  c.  1,  J  6. 

RESIDT7AR7  CLAT7SE.  The  clause 
in  a  will  by  which  that  part  ot  the  property  is 
disposed  of  which  remains  after  satisfy  mg 
previous  bequests  and  devises.  4  Kent,  Comm. 
641* ;  2  Williams,  Exec.  1014,  n.  2. 

RESIDUART  DEVISEE.  The  person 
to  whom  the  residue  of  a  testator's  real  estate 
is  devised  after  satisfying  previous  devises. 

RESIDT7ART  ESTATE.  What  re- 
mains of  testator's  estate  alter  deducting  the 
debts  and  the  bequests  and  devises. 

RESIDXJAR7  I.EGATEE.  He  to  whom 
the  residuum  of  the  estate  is  devised  or  be- 
queathed by  will.  Roper,  Leg.  Index ;  Pow- 
ell, Mortg.  Index.    See  Legacy. 

RESIDUE.  That  which  remains  of  some- 
thing alter  taking  away  a  part  of  it :  as,  the 
residue  of  an  estate,  >vhicn  is  what  has  not 
been  particularly  devised  by  will. 

A  will  bequeathing  the  general  residue  of 
personal  property  passes  to  the  residuary 
legatee  every  thing  not  otherwise  effectually 
disposed  of;  and  itmakes  no  difference  whether 
a  legacy  falls  into  the  entate  by  lapse  or  as 
void  at  law,  the  next  of  kin  is  equally  ex- 
cluded. 15  Ves.  Ch.  410;  2  Mer.  Ch.  392. 
See  7  Ves.  Ch.  391;  1  Brown,  Ch.  689;  4  id. 
55  ;  Roper,  Leg.  Index ;  Jarman,  Wills. 

RESIGNATION  (Lat.  resignaiio:  re, 
back,  ^iiftio^  to  signj.  The  act  of  an  officer 
by  which  he  declines  his  office  and  renounces 
the  further  right  to  use  it.  It  differs  from 
abdication. 

As  offices  are  held  at  the  will  of  both  par* 
ties,  if  the  resignation  of  an  officer  be  not 
accepted  he  remains  in  office.    4  Dev.  No.  C.  1, 

RESIGNATION  BOND.  In  Eccle- 
siastical Law.  A  bond  given  by  an  in- 
cumbent to  resign  on  a  certain  contingency. 
It  may  be  conditioned  to  resign  for  good  and 
sufficient  reason,  and  therefore  lawful:  e.g, 
to  resign  if  he  take  a  second  benefice,  or  on 
request,  if  patron  present  his  son  or  kins- 
man when  of  age  to  take  the  living,  etc. 
Croke  Jac.  249,  274.  But  equity  will  gene- 
rally relieve  the  incumbent.  1  RoWe,  Abr. 
443. 

RESIONEB.  One  in  favor  of  whom  a 
resignation  is  made.     1  Bell,  Comm.  125,  n. 

RESISTANCE  (Lat.  r^  back,  sisto,  to 
stand,  to  place).  The  opposition  of  force  to 
force.  See  Arrest;  Assault;  OpnciR;  Pro- 
cess. 

RESOLUTION  (Lat.  re,  back,  again. 
solvo,  to  loose,  to  free).  A  solemn  judgment 
or  decision  of  a  court.  This  word  is  fre- 
quently used  in  this  sense  in  Coke  and  some 
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of  the  more  ancient  reporters.  An  agreement 
to  a  law  or  other  thing  adopted  by  a  legislar 
ture  or  popular  aasembly.  See  Diet,  de 
Jurisp. 

In  Civil  Law.  The  act  by  which  a  con- 
tract which  existed  and  was  good  is  rendered 
null. 

Resolution  differs  essentially  from  rescission. 
The  former  preeupposcs  the  ountract  to  have  been 
ralid,  and  it  ie  owing  to  a  cause  posterior  to  the 
agreemeut  that  the  re^folution  takes  place;  while 
rescisfiun,  on  the  euntrary,  supposes  that  some  rice 
or  defect  annulled  the  contract  from  the  beginning. 
Resolution  may  be  by  consent  of  the  parties  or  by 
the  decii>ion  of  a  competent  tribunal;  rescission 
must  always  be  by  the  judgment  uf  a  court.  7  Trop- 
long,  de  la  Vente,n.  689;  7  Touliier,  551 ;  Dalloi, 
Diet. 

RESOLUTOR7    CONDITION.     One 

which  has  fjr  its  object,  when  accomplished, 
the  revocation  of  the  principal  obligation; 
for  example,  I  will  sell  ytm  my  crop  of  cot- 
ton if  my  ship  America  does  not  arrive  in 
the  United  States  within  six  months:  my 
ship  arrives  in  one  month :  my  contract  with 
you  is  revoked.     1  Bouvier,  Inst.  n.  704. 

RBBPIRATION  (Lat.  re,  back,  spiro,  to 
breathe).  Breathing,  which  consists  of  the 
drawing  into,  inhaling,  or,  more  technically, 
inspiring,  atmospheric  air  into  the  lungs,  and 
then  forcing  out,  expelling,  or,  technically, 
expiring,  from  the  lungs  the  air  therein. 
Chitty,  Med.  Jur.  92,  416,  note  ». 

RESPITE.     In  Civil  Law.    An  act  hj 

which  a  debtor  who  is  unable  to  satisfy  his 
debts  at  the  moment  transacts  (/.e.  compro- 
mises) with  his  creditors  and  obtains  from 
them  time  or  delay  for  the  payment  of  the 
sums  which  he  owes  to  them.  La.  Code, 
305  L 

A  forced  respite  takes  place  when  a  part 
of  the  creditors  refuse  to  accept  the  debtor's 
proposal,  and  when  the  latter  is  obliged  to 
compel  them,  by  judicial  authority,  to  con- 
sent to  what  the  others  have  determined  in 
the  cases  directed  b^  law. 

A  voluntary  respite  takes  place  when  all 
the  creditors  consent  to  the  proposal  of  the 
debtor  to  pay  in  a  limited  time  the  whole  or 
a  part  of  his  debt. 

A  delay,  forbearance,  or  continuation  of 
time. 

In  Cibninal  Law.  A  temporary  suspen- 
sion of  the  execution  of  a  sentence.  It  diners 
from  a  pardon,  which  is  an  absolute  suspen- 
sion.    See  Pardon. 

RESPONDS  BOOK.   In  Sootoh  Law. 

A  b0v>kof  record  of  the  chancellary,  in  which 
are  entered  all  non-entry  and  relief  duties 
payable  by  heirs  who  tnke  precepts  from 
chancery.  Stair,  Inst.  p.  296,  f  28 ;  Erskine, 
Inst.  11.  5.  50. 

RESPONDEAT  OUSTER  (that  he 
answer  over).  In  Practice.  A  form  of 
Judgment  anciently  used  when  an  issue  in 
law  upon  a  dilatory  plea  was  decided  against 
the  party  pleading  it.     See  Abatsxbnt. 

RESPONDENT.    The  party  who  makes 


an  answer  to  a  bill  or  other  proceeding  iu 
chancery. 

In  Civil  Law.  One  who  answers  or  is 
security  for  another;  a  ildejussor.  Dig.  2. 
8.0. 

RESPONDENTIA.  In  MaritinvB  Law. 
A  loan  of  money,  on  maritime  interest,  on 
goods  laden  on  board  of  a  ship,  upon  the 
condition  that  if  the  goods  be  wholly  lost  in 
the  course  of  the  voyage,  by  any  of  the  perils 
enumerated  in  the  contract,  the  lender  shall 
lose  his  money;  if  not,  that  the  borrower 
shall  pay  him  the  sum  borrowed,  with  the 
interest  agreed  upon. 

The  contract  in  called  renpondentia  because  the 
moDcy  is  lent  mainly,  or  most  frequently,  on  the 
personal  responsibility  of  the  borrower.  It  diffen 
principally  from  bottomry,  which  see,  in  the  fol- 
lowing circumstances:  bottomry  is  a  loan  on  the 
ship ;  respondentia  is  a  loan  upon  the  goods.  The 
money  is  to  bo  repaid  to  the  lender,  with  maritime 
interest,  upon  the  arrival  of  the  ship  in  the  one 
case,  and  of  the  goods  in  the  other.  In  most 
other  respects  the  contracts  are  nearly  the  same, 
and  are  governed  by  the  same  principles.  In  the 
former,  the  »hip  and  tackle,  being  hypothecated, 
are  liable,  as  well  as  the  borrower;  in  the  latter, 
the  lender  has,  in  genorul,  it  is  said,  only  the  per- 
sonal  security  of  the  borrower.  Marsh.  Ins.  b.  2, 
0.  ],  p.  734. 

tl»  If  any  part  of  the  goods  arrive  safely 
at  the  end  of  the  voyage,  the  lender  is  entitled 
to  have  the  proceeds  applied  to  the  payment  of 
his  debt.  If  the  loan  is  made  by  the  master, 
and  not  by  the  owners  of  the  goods,  the  neces- 
sity for  the  loan  and  for  the  hypothecation  of 
the  cargo  must  be  clearly  shown,  or  the  owners 
of  the  goods,  and,  consequently,  the  goods 
themselves,  will  not  be  bound.  The  ship  and 
freight  are  always  to  be  first  resorted  to  to 
raise  money  for  the  necessity  of  the  ship  or 
the  prosecution  of  the  voyage ;  and  it  seems 
that  a  bond  upon  the  cargo  is  considered  by 
implication  of  law  a  Ixmd  upon  the  ship 
and  freight  also,  and  that  unless  the  ship  be 
liable  in  law  the  cargo  cannot  be  held  liable. 
The  Constancia,  4  Notes  of  Cases,  285,  512, 
518,  G77  ;  10  Jur.  845  ;  2  W.  Rob.  Adm.  83- 
85  ;  14  Jur.  96.     And  see  3  Mas.  C.  G.  255. 

8«  If  the  contract  clearly  contemplates 
that  the  goods  on  which  the  loan  is  made 
are  to  be  sold  or  exchanged,  free  from  any 
lien,  in  the  course  of  the  voyage,  the  lender 
will  have  no  lien  on  them,  but  must  rely 
wholly  on  the  personal  responsibility  of  the 
borrower.  It  nas  been  frequently  said  by 
elementary  writers,  and  without  qualificf^ 
tion,  that  the  lender  has  no  lien,  2  Black- 
stone,  Comm.  458 ;  3  Kent,  Comm.  354  ;  but 
the  form  of  bond  generally  in  use  in  this 
country  expressly  hypothecates  the  goods, 
and  thus,  even  when  there  is  no  express 
hypothecation,  if  the  goods  are  still  on  board 
at  the  end  of  the  voyage  it  is  not  doubtful 
that  a  court;  of  admiralty  will  direct  the  ar- 
rest of  the  goods  and  enforce  against  them 
the  maritime  lien  or  privilege  conferred  by 
the  respQndentia  contract.  There  is,  per- 
haps, no  common-law  lien,  but  this  maritime 
lien  only ;  but  the  latter  will  be  enforced  Sy 
the  proper  admiralty  process.    See  the  aii 
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thorities  cited  in  note  to  1  Abbott,  Shipp.  154 ; 
4  Wash.  C.  C.  662;  form  of  respondentia 
bonds  in  Marvin  on  Wreck  &  Salvage,  Ap- 
ne.idix,  332-336 ;  Conkling.  Admiralty,  263- 
26 J  ;  1  Parsons,  Mar.  Law  437,  and  n.  5.  And 
see,  geverally,  Abbott,  Shipping;  Parsons, 
Marlt.  Law ;  Phillips,  Ins. 

RESPONDERE  NON  DEBET  (Lat. 
ought  not  to  reply).  In  Pleading.  The 
prayer,  of  a  plea  where  the  defendant  insists 
that  he  ought  not  to  answer,  as,  when  he 
Claims  a  privilege :  for  example,  as  being  a 
member  of  congress  or  a  foreign  ambassador. 
1  Chitty,  Plead.  *433. 

RESPONSA  PRtJDENTUM  f Lat.). 
In  Roman  Law.  Opinions  given  by  Roman 
lawyers. 

Before  the  time  of  Aagastus,  every  lawyer  was 
authorized,  dejurtf  to  answer  questions  put  to  him; 
and  all  such  answers,  responaa  prudentuniy  had 
equal  authority,  which  had  not  the  force  of  law,  but 
the  opinion  of  a  lawyer.  Augustus  was  the  first 
prince  who  gave  to  certain  distinguished  juriscon- 
sults the  particular  privilege  of  answering  in  his 
name ;  and  from  that  period  their  answers  required 
greater  authority.  Adrian  determined  in  a  more 
precise  manner  the  degree  of  authority  which  these 
answers  should  have,  by  enacting  that  the  opinions 
of  such  authorized  juris  jonsults,  when  unanimously 
given,  should  have  the  force  of  law  (legit  vicem) 
and  should  be  followed  by  the  judges,  and  that 
when  they  were  divided  the  judge  was  allowed  to 
adopt  that  which  to  him  appeared  tlie  most  equita- 
ble. The  opinions  of  other  lawyers  held  the  same 
place  they  had  before :  they  were  considered  merely 
as  the  opinions  of  learned  men.  Maokeldy,  Man. 
Introd.  I  43 ;  Mackeldy,  Hist,  du  Dr.  Rom.  §^  40, 
19;  Hugo,  Hist  du  Dr.  Rom.  §  313;  Inst  1.  2.  8; 
Institutes  Expliqu^es,  n.«39. 

RESPONSALIS.     In  Old  English 
Law.     One  who  appeared  for  another. 
In  Ecclesiastioal  Law.     A  proctor. 

RESPONSIBILIT7.  The  obligation  to 
answer  for  an  act  done  and  to  repair  any 
injury  it  may  have  caused. 

One  person — as,  for  example,  a  principal, 
master,  or  parent — is  frequently  responsible, 
civilly,  for  the  acts  of  another. 

Penal  responsibility  is  always  personal ; 
and  no  one  can  be  punished  for  the  commis- 
sion of  a  crime  but  the  person  who  has  com- 
mitted it,  or  his  accomplice. 

RESPONSIBLE.  Able  to  pay  the  sum 
which  may  be  required  of  him  ;  able  to  dis- 
charge an  obligation.  Webster,  Diet.;  26 
N.  H.  527. 

RESPONSIBLE      QOVERNMENT. 

A  term  used  in  England  and  her  colonial 
possessions  to  indicate  an  obligation  to  resign, 
on  the  part  of  the  executive  council,  upon 
the  declaration  of  a  want  of  confidence  by 
Tote  of  the  legislative  branch  of  the  colonial 
government.     Mills,  Col.  Const.  27. 

RESTITUTIO  IN  INTEGRAM  (Lat.). 
In  Civil  Law.  A  restoring  parties  to  the  con- 
dition they  were  in  before  entering  into  a 
contract  or  agreement  on  account  of  fraud, 
infancy,  force,  honest  mistake,  etc.  Cal- 
vinus.  Lex.  The  going  into  a  cause  anew 
from  the  beginning.    Galvinus,  Lex. 


RESTITUTION.    In  Maritime  Law. 

The  placing  back  or  restoring  articles  which 
have  been  lost  by  jettison :  this  is  done,  when 
the  remainder  of  the  cargo  has  been  saved, 
at  the  general  charge  of  the  owners  of  the 
cargo ;  but  when  the  remainder  of  the  goods 
is  afterwards  lost,  there  is  not  any  restitu- 
tion.   Stevens,  Av. jpt.  1,  c.  1,  s.  1,  art.  1,  n.  8. 

In  Practice.  The  return  of  something 
to  the  owner  of  it  or  to  the  person  entitled 
to  it. 

After  property  has  been  taken  into  execu- 
tion, and  the  judgment  has  been  reversed  or 
set  aside,  the  party  against  whom,  the  execu- 
tion was  sued  out  shall  have  restitution; 
and  this  is  enforced  by  a  writ  of  restitution. 
Croke  Jac.  698;  4  Mod.  161.  When  the 
thing  levied  upon  under  an  execution  has  not 
been  sold,  the  thing  itself  shall  be  restored ; 
when  it  has  been  sold,  the  price  for  which  it 
is  sold  is  to  be  restored.  Rolle,  Abr.  778; 
,  Bacon,  Abr.  Execution  (Q) ;  1  Maule  &  S. 
425. 

RESTITUTION  OF  CONJUGAL 
RIGHTS.  In  Ecclesiastical  Law.  A 
compulsorv  renewal  of  cohabitation  between 
a  husband  and  wife  who  have  been  living 
separately. 

A  suit  may  be  brought  in  the  divorce  and 
matrimonial  court  for  this  purpose  whenever 
either  the  husband  or  wife  is  guilty  of  the 
injury  of  subtraction,  or  lives  separate  from 
the  other  without  sufficient  reason,  by  which 
the  party  injured  may  compel  the  other  to 
return  to  cohabitation.  3  Blackstone,  Comm. 
94 ;  3  Stephen,  Comm.  11 ;  1  Add.  EccL  305 ; 
3  Hagg.  £ccl.  619. 

RESTORE.  To  return  what  has  been 
unjustly  taken ;  to  place  the  owner  of  a 
thing  in  the  state  in  which  he  formerly 
was. 

RESTRAINING.  ^  Narrowing  down; 
making  less  extensive.*  For  example,  a  re- 
straining statute  is  one  by  which  the  common 
law  is  narrowed  down  or  made  less  extensive 
in  its  operation.  Restraining  powers  are  the 
limitations  or  restrictions  upon  the  use  of  a 
power  imposed  by  the  donor. 

RESTRICTIVE      INDORSEMENT. 

An  indorsement  which  confines  the  nego- 
tiability of  a  promissory  note  or  bill  of  ex- 
change by  using  express  words  to  that  effect: 
as,  by  indorsing  it  payable  to  A  B  only.  1 
Wash.  C.  C.  512;  2  Murph.  No.  C.  138; 
1  Bouvier,  Inst.  n.  1138. 

RESULTING  TRUST.  A  trust  raised 
by  implication  or  construction  of  law,  and 
presumed  to  exist  from  the  supposed  inten* 
tion  of  the  parties  and  the  nature  of  the 
transaction. 

All  trusts  created  by  implioation  or  oonstruetion 
of  law  are  often  included  under  the  general  term 
implied  trusts;  but  these  are  oommonlj  distio- 
guished  into  implied  or  resulting  and  oonstruetive 
trusts :  re»ulting  or  pretumptive  trusts  being  those 
which  are  implied  or  presumed  from  the  supposed 
intention  of  the  parties  and  the  nature  of  the  trana* 
action  ,;  constructive  trusts,  such  a«  are  raised  inde> 
pendently  of  any  such  intention,  and  which 
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.ureed  on  the  eonsoienoe  of  the  trastee  hy  equi- 
table construction  and  the  operation  of  law.  Story, 
Eq.  Jur.  a  1095  ;  Hill,  Trust.  01 ;  I  Spence,  Eq.  Jur. 
610;  2  id,  198;  3  Swanst.  Ch.  585;  1  Ohio,  321;  6 
Conn.  285;  2  Edw.  Ch.  N.  Y.  373 ;  0  Humphr.  Tenn. 
93. 

d«  Where,  upon  a  purchase  of  property, 
the  conveyance  of  the  legal  estate  is  taken  in 
the  name  of  one  person,  while  the  considera- 
tion is  given  or  paid  by  another,  the  parties 
being  strangers  to  eacn  other,  a  resulting  or 
presumptive  trust  immediately  arises  by  vir- 
tue of  tne  transaction,  and  the  person  named 
in  the  conveyance  will  be  a  trustee  for  the 
party  from  whom  the  consideration  proceeds. 
30  Me.  126 ;  8  N.  II.  187 ;  15  Vt.  525  ;  5  Cush. 
Mass.  435 ;  10  Paige,  Ch.  N.  Y.  618 ;  2  Green, 
Ch.  N.  J.  480 ;  4  Watts  &  S.  Penn.  149 ;  18 
Penn.  St.  283 ;  2  Harr.  Del.  225 ;  1  Md.  Ch. 
Dec.  479 ;  7  Leigh,  Va.  566 ;  1  Dev.  &  B.  Eq. 
Nu.  C.  119;  4  Des.  Eq.  So.  C.  491;  1  Strobh. 
Eq.  So.  C.  103  ;  2  Ga.  297 ;  3  Ala.  n.  s.  302 ; 
6  »a.  404 ;  20  Miss.  65, 764 ;  6  Humphr.  Tenn. 
93 ;  4  J.  J.  Marsh.  Ky.  592  ;  1  Ohio  St.  1 ; 
2  Blackf.  Ind.  198,  444 ;  5  111.  35 ;  10  id, 
634 ;  14  Mo.  580 ;  9  Ark.  519 ;  2  Tex.  139 ;  1 
Iowa,  566 ;  3  Mas.  C.  C.  362 ;  2  Wash.  C.  C. 
441. 

The  fact  that  a  conveyance  is  voluntary, 
especially  when  accompanied  by  other  cir- 
cumstances indicative  of  such  an  intention, 
it  is  said,  may  raise  a  resulting  trust.  See 
2  Vern.  Ch.  4t3 ;  3  Swanst.  Ch.  593 ;  Ambl. 
265 ;  1  Curt.  C.  C.  230 ;  23  Penn.  St.  243  ;  29 
Me.  410 ;  1  Johns.  Ch.  N.  Y.  240 ;  1  Dev.  Eq. 
No.  C.  456 ;  14  B.  Monr.  Ky.  585. 

Where  a  voluntary,  1  Atk.  Ch.  188,  dispo- 
sition of  property  by  deed,  1  Dev.  Eq.  No.  C. 
493,  or  will  18  made  to  a  person  as  trustee, 
and  the  trust  is  not  declared  at  all,  10  Ves. 
Ch.  527  ;  19  id.  359 ;  3  Sim.  Ch.  538 ;  14  id, 
8 ;  Uid.  124 ;  6  Hare,  Ch.  148.  or  is  ineffec- 
tually declared,  10  Ves.  Ch.  527 ;  17  Jur.  798 ; 
19  id.  273 ;  1  Mylne  &  K.  298 ;  1  Mylne  ft  C. 
286 ;  13  Sim.  Ch.  496 ;  2  Dev.  Ej.  ISTo.  C.  255, 
or  does  not  extend  to  the  whole  interest  given 
to  thp  trustee,  2  Powell,  Dev.  Jarm.  ed.  32 ; 
8  Pet.  326  ;  14  B.  Monr.  Ky.  585 ;  2  Smale  & 
G.  247  ;  3  Hou.  L.  Cas.  492 ;  2  Vern.  Ch.  644. 
or  it  fails  either  wholly  or  in  part  by  lapse  or 
otherwise,  1  Roper,  Leg.  627 ;  6  Harr.  &  J. 
Md.  392 ;  6  ia.  1 ;  5  Paige,  Ch.  N.  Y.  318 ;  6 
Ired.  Eq.  No.  C.  137 ;  7  B.  Monr.  Ky.  481 ; 
15  Penn.  St.  500 ;  10  Hare,  Ch.  204,  the  in- 
terest so  undisposed  of  will  be  held  by  the 
trustee,  not  for  his  own  benefit,  but  as  a  re- 
sulting trust  for  the  donor  himself,  or  for  his 
heir  at  law  or  next  of  kin,  according  to  the 
nature  of  the  estate. 

The  property  may  be  personal  or  real.  8 
Humphr.  Tenn.  447;  1  Ohio  St.  10;  26  Miss. 
615 ;  2  Beav.  Rolls,  454;  10  Ves.  Ch.  365 ;  17 
irf.  253  ;  2  Washburn,  Real  Prop.  171. 

Consult  Story,  Eq.  Jur.  {  1195  ei  seq,; 
1  Spence,  Eq.  Jur.  510;  Adams,  Eq.  Jur.; 
Hill,  Lewio,  Sanders,  on  Trusts;  2  Wash- 
burn, Real  Prop.  171  «/  seq, 

RESULTINQ  USB.  A  use  raised  by 
equity  for  the  benefit  of  a  feoffor  who  has 
niade  a  voluntary  o^nyeyance  to  uses  without 


any  declaration  of  the  use.     2  Washlurn. 
Real  Prop.  100. 

The  doctrine,  at  first  limited  to  the  case  of 
an  apparently  voluntary  conveyance  with  no 
express  declaration,  became  so  extended  that 
a  conveyance  of  the  legal  estate  ceased  to 
imply  an  intention  that  the  feoffee  should 
enjoy  the  beneficial  interest  therein ;  and  if 
no  intent  to  the  contrary  was  expressed,  and 
no  consideration  proved  or  implied,  the  use 
always  resulted  to  the  feoffor.  2  Washburn, 
Real  Prop.  100.  And  if  part  only  of  the  use 
was  expressed,  the  balance  resulted  to  the 
feoffor.  2  Atk.  Ch.  150 ;  2  RoUe,  Abr.  781 ; 
1  Spence,  Eq.  Jur.  451;  Coke,  Litt.  23  a. 
And,  under  the  statute,  where  a  use  has  been 
limited  by  deed  and  expires,  or  cannot  vest, 
it  results  back  to  the  one  who  declared  it. 
4  Wend.  N.  Y.  494 ;  15  Me.  414 ;  5  Watts  & 
S.  Penn.  323 ;  3  Johns.  N.  Y.  388.  And  see 
Croke  Jac.  200 ;  Tudor,  Lead.  Cas.  258 ;  2 
Washburn,  Real  Prop.  132  et  seq. 

RETAIL.  To  sell  by  small  parcels,  and 
not  in  the  gross.    5  Mart.  La.  n.  s.  279. 

RETAILER    OF    MERCHANDISE. 

One  who  deals  in  merchandise  by  selling  it 
in  smaller  quantities  than  he  buys, — ^generally 
with  a  view  to  profit. 

RETAIN.  In  Practice.  To  engage  the 
services  of  an  attorney  or  counsellor  to  man- 
age a  cause.    Sec  Retainer. 

RETAINER.  The  act  of  withholding 
what  one  has  in  one's  own  bands,  by  virtue 
of  some  right.  See  Administhator  ;  Execu- 
tor; Lien. 

In  Practice.  The  act  of  a  client  by  which 
he  engages  an  attorney  or  counsellor  to  man- 
age a  cause,  either  by  prosecuting  it,  when 
he  is  plaintiff,  or  defending  it,  vrnen  he  is 
defendant. 

The  retaining  fee. 

In  English  praotioe  a  much  more  formal  retainer 
is  asually  required  than  iu  American.  Thus  it  is 
said  by  Chitty,  3  Praot.  116,  note  m,  that,  al- 
though it  is  not  indispensable  that  the  retainer 
should  be  in  writing,  unless  required  by  the  other 
side,  it  is  very  expedient  It  is  therefore  recom- 
mended, particularly  when  the  client  is  a  stranger, 
to  require  from  him  a  written  retainer,  signed  by 
himself;  and,  in  order  to  avoid  the  insinuation  that 
it  was  obtained  by  contrivance,  it  should  be  wit- 
neaped  by  one  or  more  respectable  persons.  When 
there  are  several  plaintiffs,  it  should  be  signed  by 
all,  and  not  by  one  fur  himself  and  the  others,  espe- 
cially if  they  are  trustees  or  assignees  of  a  bank- 
rupt or  insolvent.  The  retainer  should  also  8tat« 
whether  it  be  given  for  a  general  or  a  qualified 
authority.  See  tf  Wheat.  738,  8;}0 ;  6  Johns.  N.  Y. 
34,  29A;  11  tU464;  1  X.  H.  23;  28  tU  302;  7  Harr. 
A  J.  Md.  275;  27  Misi.  567. 

ft*  The  effect  of  a  retainer  to  proset^ute  or 
defend  a  suit  is  to  confer  on  the  attorney  all 
the  powers  exercised  by  the  forms  and  usages 
of  the  courts  in  which  the  suit  is  pending. 
2  M'Cord,  Ch.  So.  C.  409 ;  13  Mete.  MaHS. 
269.  He  may  receive  payment,  13  Mass.  320; 
4  Conn.  517  ;  1  Me.  257 ;  39  id.  386 ;  1  Wash, 
C.  C.  10;  8  Pet.  18 ;  may  bring  a  second  suit 
after  being  nonsuited  m  the  first  for  want 
of  formal  proof,  12  Johns.  N.  Y.  315 ;  may 
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rac  a  writ  of  error  on  the  judgment,  16  MasB. 
74 ;  may  discontinue  the  Buit,  6  Cow.  N.  Y. 
385  ;  mar  restore  an  action  after  a  nol.  pras,y 

1  Binn.  Penn.  409 ;  may  claim  an  appeal,  and 
bind  his  client  in  his  name  for  the  prosecu- 
tion (f  it,  1  Pick.  Mass.  402 ;  may  submit  the 
suit  to  nrliitration,  1  Dall.  Penn.  104;  16 
Mass.  396;  8  Rich.  So.  C.  468;  6  BIcLean, 
C.  C.  190 ;  7  Cranch,  436 :  may  sue  out  an 
alias  execution,  2  N'.  II.  376 ;  see  9  Mete. 
Mass.  423 ;  may  receive  livery  of  seisin  of 
land  taken  by  an  extent,  13  Mass.  363 ;  may 
waive  objections  to  evidence,  and  enter  into 
stipulation  for  the  admission  of  facts  or  con- 
duct of  the  trial,  2  N.  II.  520,  and  for  release 
of  bail,  1  Murph.  No.  C.  146 ;  may  waive  the 
right  of  appeal,  review,  notice,  and  the  like, 
and  confess  judgment.  5  N.  II.  393 ;  4  T.  B. 
Monr.  Ky.  377  ;  5  Pet  99.  But  he  has  no 
authority  to  execute  a  discharge  of  a  debti^r 
but  upon  the  actual  payment  of  the  full 
amount  of  the  debt.  8  Dowl.  656 ;  8  Johns. 
N.  Y.  361 ;  10  id.  220 ;  10  Vt.  471 ;  32  Mo. 
110;  36  id,  496;  21  Conn.  245;  3  Md,  Ch. 
Dec.  392 ;  14  Penn.  St  87 ;  13  Ark.  644 ;  1 
Pick.  Mass.  347,  and  that  in  money  only,  16 
III.  272 ;  1  I.>wa,  360 ;  see  6  Barb.  N.  Y.  201 ; 
nor  to  release  sureties,  3  J.  J.  Marsh,  Ky. 
532 ;  4  McLean,  C.  C.  87 ;  nor  to  enter  a 
retraxit,  3  Blackf.  Ind.  137 ;  nor  to  act  for 
the  legal  representatives  of  his  deceased 
client,  2  Penn.  N.  J.  689 ;  nor  to  release  a 
witness.  2  Greenleaf,  Ev.  {  141 ;  6  Barb.  N. 
Y.  392.  See  13  Mete.  Mass."  413 ;  29  N.  II. 
170 ;  13  N.  Y.  377  ;  36  Me.  339 ;  3  Ohio  St 
628 ;  12  Mo.  76 ;  25  Penn.  St  264. 

3*  There  is  an  implied  contract  on  the 
part  of  .*n  attorney  who  has  been  retained, 
that  he  will  use  due  diligence  in  the  course 
of  legal  proceedings ;  but  it  is  not  an  under- 
taking to  recover  a  judgment.  Wright,  Ohio, 
446.     See  3  Campb.  17 ;  7  Carr.  &  P.  289  j 

2  Blnch.  No.  C.  625;  16  Serg.  &  R.  Penn. 
368;  2  Cush.  Mass.  316.  An  attorney  is 
bound  to  act  with  the  most  scrupulous  honor; 
be  ought  to  disclose  to  his  client  if  he  has 
any  adverse  retainer  which  may  affect  his 
judgment  or  his  client's  interest;  but  the 
concealment  of  the  fact  does  not  necessarily 
imply  fraud.  3  Mas.  0.  0.  305 ;  2  Qreenleaf, 
Ev.  J  139. 

RETAININQ  FEE.  A  fee  given  to 
coun$«el  on  being  consulted,  in  order  to  insure 
his  future  services. 

RETAKING.  The  taking  one's  ^ds, 
wife,  child,  otc.  from  another,  who  without 
right  has  taken  possession  thereof.  See  Re- 
caption ;  Rb^cur. 

RETALIATION.  The  act  by  which  a 
nation  or  individual  treats  another  in  the 
same  manner  that  the  latter  has  treated  them. 
For  example,  if  a  nation  should  lay  a  very 
heavy  tariff  en  American  goods,  the  United 
States  would  be  justified  in  return  in  laying 
heavy  duties  on  the  manufactures  and  pro- 
ductions of  such  country.  Vattel,  Dr.  dee 
Gens,  liv.  2,  c.  18,  i  341. 

RETENTION.     In  Bcotoli  Law.    The  I 


risht  which  the  possessor  of  a  movable  has 
of  nolding  the  same  until  he  shall  be  satisfied 
for  his  claim  either  against  such  movable  w 
the  owner  of  it ;  a  lien. 

General  retention  is  the  right  to  withhold 
or  detain  the  property  of  another,  in  respect 
of  any  debt  wnicn  happens  to  be  due  by  the 
proprietor  to  the  person  who  has  the  custody, 
or  for  a  ^neral  nalance  of  accounts  arising 
on  a  particular  train  of  employment  2  Bell, 
Comm.  5th  ed.  90,  91. 

Special  retention  is  the  right  of  withholding 
or  retaining  property  or  ^ods  which  are  in 
one's  possession  under  a  contract,  till  indem- 
nified for  the  labor  or  money  expended  on 
them. 

RETORNA  BREVITTM.  In  Old  Eng- 
lish Law.  The  return  of  writs  by  sheriffs 
and  bailiffs,  which  is  only  a  certincati>  de- 
livered to  the  court  on  the  day  of  returr,  of 
that  which  he  hath  done  touching  the  ex^u- 
tion  of  their  writ  directed  to  him  :  (his  must 
be  indorsed  on  back  of  writ  by  officer.  2 
Lilly,  Abr.  476.  Each  term  has  return-day\ 
fixed,  as  early  as  51  lien.  III.,  at  intervals  of 
about  a  week,  on  which  all  original  writs  are 
returnable.  The  first  return-day  is  regularly 
the  first  day  in  the  term  ;  but  there  are  three 
days'  grace.  2  Sharswood,  Blackst  Comm 
277. 

RETORNO  HABENDO.  In  Practiee. 
A  writ  issued  to  compel  a  party  to  return 
property  to  the  party  to  whom  it  has  been 
adjudged  to  belong,  in  an  action  of  replevin. 

Thus,  where  tho  property  t»ken  was  cattle,  it 
recites  that  the  defendant  was  summoned  to  appear 
to  answer  the  plaint  iff  in  a  pica  whereof  he  took 
the  cattle  of  ihe  snid  plaintiff,  specifying  (hem,  and 
that  the  said  plaintiff  afterwards  made  defnult, 
wherefore  it  was  then  considered  that  tho  snid  plun- 
tiff  and  his  pledges  of  prosecuting  should  be  in 
mercy,  and  that  the  said  defendant  should  go  with- 
out day,  and  that  he  should  have  return  of  the  cat- 
tle aforesaid.  It  then  commands  the  sheriff  that 
he  should  cause  to  be  returned  the  cattle  aforesaid 
to  the  said  defendant  without  delay,  etc.  2  Sellon, 
Pract  16S. 

RETORSION.  The  name  of  the  act  em- 
ployed by  a  government  to  impose  the  same 
nard  treatment  on  the  citizens  or  subjects  of 
a  state  that  the  latter  has  used  towards  the 
citizens  or  subjects  of  the  former,  for  the  pur- 
pose of  obtaining  the  removal  of  obnoxious 
measures.  Vattel,  liv.  2,  o.  18,  }  Mix  Do 
Martens,  Precis,  liv.  8,  c.  2,  i  254;  KlUber, 
Droit  des  Qens,  s.  2,  c.  1,  }  234;  Mann.  Comm. 
105. 

The  act  by  which  an  individual  returns  to 
his  adversary  evil  for  evil :  as,  if  Peter  call 
Paul  thief,  and  Paul  says.  You  are  a  greater 
thief. 

RETRACT  (Lat  re,  back,  froAo,  to  draw). 
To  withdraw  a  proposition  or  offer  before  it 
has  been  accepted. 

d*  This  the  party  making  it  has  a  right 
to  do  as  long  as  it  has  not  been  accepted ;  for 
no  principle  of  law  or  equity  can.  under  these 
circumstances,  require  him  to  persevere  in  i^ 
See  OyFSR. 
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8*  After  pleading  guilt j»  a  defendant  will, 
in  certain  cases  wberu  be  has  entered  that 
plea  by  mistake  or  in  consequence  of  some 
error,  be  allowed  to  retract  it.  But  where  a 
prisoner  pleaded  guilty  to  a  charge  of  larceny, 
and  sentence  has  been  passed  upon  him,  he 
will  not  be  allowed  to  retract  his  plea  and 
plead  not  guilty.  9  Carr.  &  P.  34G ;  Dig.  12. 
4.  d. 

RETRAXIT  (Lat.  he  withdraws).  In 
Practice.  The  act  by  which  a  plaintifi' with- 
draws his  suit  It  is  so  called  from  the  fact 
that  this  was  the  principal  word  used  when 
the  law  entries  were  in  Latin. 

A  retraxit  differo  from  a  nonsuit, — the  former 
being  the  act  of  the  plaintiff  himself,  for  it  eannot 
even  be  entered  by  attorney,  S  Coke,  58 ;  3  Salk. 
245;  S  Pciin.  St.  157,  163,  and  it  must  be  after 
declaration  filed,  3  Leon.  47;  8  Penn.  St.  163; 
while  the  latter  oocnrs  in  consequence  of  the  neglect 
merely  of  the  plaintiff.  A  retraxit  also  differs 
from  a  noUe  pnttei/ui.  The  effect  of  a  retraxit  is  a 
bar  to  all  actions  of  a  like  or  a  similar  nature, 
Bacon,  Abr.  jS'owmit  (A);  a  nolle pru0tpti  is  not  a 
bar  even  inacrimioal  prosecution.  2  Moss.  172. 
See  2  Sellon,  Praot.  338;  Bacon,  Abr.  Nunmit; 
Comyns,  Dig.  Pleader  (X  2). 

RETRIBUTION.  That  which  is  given 
to  another  to  recompense  him  for  what  has 
been  received  from  him:  as,  a  rent  for  the 
hire  of  a  houee. 

A  salary  paid  to  a  person  for  his  services. 

The  distribution  of  rewards  and  punish- 
ments. 

RETROCESSION.  In  ClvU  Law. 
When  the  assignee  of  heritable  rights  con- 
veys bis  rights  back  to  the  cedent,  it  is  called 
a  retrocession.  Erskine,  Inst.  3.5.1;  Diet,  de 
Jut. 

RETROSPECTIVE   (Lat.   rdro,   back, 

Stciarct    to    look).       Looking    backward, 
aving  reference  to  a  state  of  things  ex- 
isting before  the  act  in  question. 

d*  This  word  is  usually  applied  to  those 
acts  of  the  legislature  which  are  made  to 
operate  upon  some  subject,  contract,  or  crime 
which  existed  before  the  passage  of  the  acts; 
and  they  are  therefore  called  retrospective  laws. 
Tliese  laws  are  generally  unjust,  and  are  to  a 
certain  extent  forbidden  by  that  article  in  the 
constitution  of  the  United  States  which  pro- 
hibits the  passage  of  ex  post  facto  laws  or  laws 
impairing  contracts.  See  £x  Post  Facto  Law. 

3*  The  right  to  pass  retrospective  laws, 
with  rho  exceptions  above  mentioned,  exists  in 
the  several  states,  according  to  their  own  con- 
stitutions, and  thev  become  obligatory  if  not 
Srohibited  by  the  latter.  4  Serg.  &  K.  Penn. 
64;  3  Dall.  Penn.  396;  1  Bay,  So.  C.  179; 
7  Johns.  N.  Y.  477.  See  3  Serg.  &  R.  Penn. 
169;  2  Cranch,  272;  2  Pet.  414;  8  id.  110; 
11  id.  4i:0 ;  1  Baldw.  C.  C.  74 ;  5  Penn.  St. 
149. 

4*  An  instance  may  be  found  in  the  laws  | 
of  Connecticut.     In   1795,  the  legislature  ' 
passed  a  resolve  setting  aside  a  decree  of  a 
court  of  probate  disapproving  of  a  will,  and 
granted  a  new  hearing :  it  was  held  that  the 
resolve,  not  being  against  any  constitutional  , 


principle  in  that  state,  was  valid.  3  PalL 
o86.  And  in  Pennsylviinia  a  judgment  was 
opened  by  the  act  of.  April  1,  1837,  which 
was  hold  en  by  the  supreme  court  to  be  con- 
stitutional.   2  Watts  &  S.  Penn.  271. 

5*  Laws  should  never  be  considered  as  ap- 
plying to  cases  which  arose  previous! v  to 
their  passage,  unless  the  legislature  have 
clearly  declared  such  to  be  their  intention. 
12  La.  352.  See  Harrington,  Stat.  400,  n. ; 
7  Johns.  N.  Y.  477 ;  1  Kent,  Ct.mm.  455 ; 
Taylor,  Civil  Law,  168;  Code,  1.  14.  7; 
Bracton.  1.  4,  f.  228;  Story,  Const.  J  1393; 

1  McLean,  C.  C.  40;  1  Meics.  Tenn.  437;  3 
Dall.  Penn.  391 ;  1  Blackf.  fud.  193;  2  Gall. 
C.  C.  139;  1  Yerg.  Tenn.  300;  6  id,  320;  12 
Serg.  &  R.  Penn.  330. 

RETURN.  Persons  who  are  beyond  the 
sea  are  exempted  from  the  operation  of  the 
statute  of  limitations  of  Pennsylvania,  and 
of  other  states,  till  after  a  certain  time  has 
elapsed  after  their  returning.  As  to  what 
shall  be  considered  a  return,  Fee  14  Mass. 
203 ;  17  ill,  180;  1  Gall.  C.  C.  342;  3  Johns. 
N.  Y.  203 ;  3  WiU,  145 ;  2  W.  Blackst.  723 ; 
3  Litt.  Ky.  48 ;  1  Ilarr.  &  J.  Md.  89,  350. 

RETURN-DAT.  A  day  appointed  by 
law  when  ail  writs  are  to  be  returned  which 
have  issued  since  the  preceding  return-day. 
The  sheriJOf  is,  in  general,  not  required  to  re- 
turn bis  writ  until  the  return-day.  AAer 
that  period  he  may  be  ruled  to  make  a  re- 
turn. 

RETURN    OF    PREMIUM.     In  In- 

anrance.  A  repayment  of  a  part  or  the 
whole  of  the  premium  paid.  Policies  of  in- 
surance, especially  those  on  marine  risks,  not 
unfrequentlv  contain  stipulations  for  a  return 
of  the  whole  or  a  part  of  the  premium  in 
certain  contingencies,  2  Phillips,  Ins.  xxii. 
sect.  xi. ;  but  in  the  absence  of  any  such  stipu- 
lation, in  a  case  free  of  fraud  on  the  part 
of  the  assured,  if  the  risk  does  not  commence 
to  run  he  is  entitled  to  a  return  of  it,  if  paid, 
or  an  exoneration  from  his  liability  to  pay  it, 
subject  to  deduction  settled  by  stipulation  or 
usage ;  and  so,  j}ro  rata,  if  only  a  part  of  the 
insured  subject  is  put  at  risk,  2  Phillips,  Ins. 
ch.  xxii.  sect.  i. ;  and  so  an  abatement  of  the 
excess  of  marine  interest  over  the  legal  rate 
is  made  in  hypothecation  of  ship  or  cargo  in 
like  ca^e.  la.  Hid.  sect.  vii. ;  Boulay-Paty, 
Droit  Com.  tit.  9,  s.  13,  torn.  3,  p.  03,  ed.  of 
1822 ;  Puthier,  Cout.  ^  la  Grosse  n.  39. 

RETURN  OF  WRITS.    In  Praotioe. 

A  short  account,  in  writing,  made  by  the 
sheriff,  or  other  ministerial  officer,  of  the 
manner  in  which  he  has  executed  a  writ. 
Stephen,  PI.  24. 

It  is  the  duty  of  such  officer  to  return  all 
write  on  the  return-day:  on  his  neglecting 
to  do  so,  a  rule  may  be  obtained  on  him  to 
return  the  writ,  and  if  he  do  not  obey  the 
rule  he  may  be  attached  for  contempt.  See 
19  Viner,  Abr.  171;  Comvns,  Dig.  Return; 

2  Lilly.  Abr.  476;  Wood.'inst.  b.  1,  c.  7;  1 
Penn.  497;  1  Rawle,  Penn.  620;  3  Yeate?, 
Penn.  17;  47. 
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RBIT8(Lat.).  In  Civil  Law.  A  party  to 
a  suit,  whether  plaintiff  or  defendant.  JReus 
est  qui  cutn  altero  litem  coniestaUm  habet,  sive 
id  egit^  sive  cum  eo  actum  est, 

A  party  to  a  contract.  Reus  credendi  is  he 
to  whom  something  is  due,  by  whatever  title 
it  may  be ;  reus  debendi  is  he  who  owes,  for 
whatever  cause.     Pothier,  Pand.  lib.  50. 

RBVELAND.  In  Domesday  Book  we 
find  land  put  down  as  thane-laudsi  which 
were  afterwards  converted  into  revelands, 
i.e.  such  lands  as,  having  reverted  to  the  king 
upon  death  of  his  thane,  who  had  it  for  life, 
were  not  since  granted  out  to  any  by  the 
*  king,  but  vested  in  charge  upon  account  of 
the  reve  or  bailiff  of  the  manor.  Spelman, 
Feuds,  c.  24.  Coke  was  mistaken  in  tninking 
it  was  land  held  in  socage. 

REVENDICATION.  In  CivU  Law. 
An  action  by  which  a  man  demands  a  thing 
of  which  he  claims  to  be  owner.  It  applies 
to  immovables  as  well  as  movables,  to  cor- 
poreal or  incorporeal  things.  Merlin,  K6- 
pert. 

3*  By  the  civil  law,  he  who  has  sold  goods 
for  cash  or  on  credit  may  demand  them  back 
from  the  purchaser  if  the  purchase-money 
is  not  paid  according  to  contract.  The  ac- 
tion of  revendication  is  used  for  this  purpose. 
See  an  attempt  to  introduce  the  principle  of 
revendication. into  our  law,  in  2  Ilall,  Law 
Journ.  181. 

8*  Revendication,  in  another  sense,  cor- 
responds very  nearly  to  the  stoppage  in 
transitu  of  the  common  law.  It  is  used  in 
that  sense  in  the  Code  de  Commerce,  art. 
577.  Revendication,  savs  that  article,  can 
take  place  only  when  the  goods  sold  are  on 
the  way  to  their  place  of  destination,  whether 
by  land  or  water,  and  before  they  have  been 
received  into  the  warehouse  of  tne  insolvent 
^failli)  or  that  of  his  factor  dr  agent  author- 
ized to  sell  them  on  account  of  the  insol- 
vent See  Dig.  14.  4. 15 ;  18. 1. 19. 53 ;  19. 1. 
11. 

RBVENX7E.  The  income  of  the  govern- 
ment arising  from  taxation,  duties,  and  the 
like;  and,  according  to  some  correct  lawyers, 
under  the  idea  of  revenue  is  also  included 
the  proceeds  of  the  sale  of  stocks,  lands,  and 
other  property  owned  by  the  government. 
Story,  Const.  |  877.  By  revenue  is  also  un- 
derstood the  income  of  private  individuals 
and  corporations. 

REVERSAL.  In  International  Law. 
A  declaration  by  which  a  sovereign  promises 
that  he  will  observe  a  certain  order,  or  cer- 
tain conditions,  which  have  been  once  esta- 
blished, notwithstanding  any  changes  that 
may  happen  to  cause  a  deviation  therefrom : 
as,  for  example,  when  the  French  court  con- 
sented for  the  first  time,  in  1745,  to  grant 
to  Elisabeth,  the  czarina  of  Russia,  the  title 
of  empress,  it  exacted  as  a  reversal  a  declara- 
tion purporting  that  the  assumption  of  the 
title  of  an  imperial  government  by  Russia 
fihould  not  derogate  from  the  rank  which 
France  had  held  towards  her. 


Letters  by  which  a  sovereign  declares  that 
by  a  particular  act  of  his  he  does  not  mean  to 
prejudice  a  third  power.  Of  this  we  have  an 
example  in  history:  formerly  the  emperor  of 
Germany,  whose  coronation,  according  to  the 
golden  ball,  ought  to  have  been  solemnized 
at  Aix-la-Chapelle,  gave  to  that  city,  when 
he  was  crowned  elsewhere,  reversals,  by 
which  he  declared  that  such  coronation  took 
place  without  prejudice  to  ite  rights,  and 
without  drawing  any  consequences  therefrom 
for  the  future. 

In  Practice.  The  decision  of  a  superior 
court  by  which  the  judgment,  sentence,  or 
deoree  of  the  inferior  court  is  annulled. 

After  a  judgment,  sentence,  or  decree  has 
been  rendered  by  the  court  below,  a  writ  of 
error  may  be  issued  from  the  superior  to  the  ' 
inferior  tribunal,  when  the  record  and  all 
proceedings  are  sent  to  the  supreme  court  on 
the  return  to  the  writ  of  error.  When,  on 
the  examination  of  the  record,  the  superior 
court  gives  a  judgment  different  from  tne  in- 
ferior court,  tney  are  said  to  reverse  the  pro- 
ceeding. As  to  the  effect  of  a  reversal,  see  9 
Carr.  &  P.  513. 

REVERSION.  The  residue  of  an  estate 
left  in  the  grantor,  to  commence  in  possession 
after  the  determination  of  some  particular 
estete  granted  out  by  him.  The  return  of 
land  to  the  grantor  and  his  heirs  after  the 
grant  is  over.    Coke,  Litt.  142  b. 

The  reversion  arises  by  operation  of  law, 
and  not  by  deed  or  will,  and  it  is  a  vested 
interest  or  estete ;  and  in  this  it  differs  from 
a  remainder,  which  can  never  be  limited 
unless  by  either  deed  or  devise.  2  Blackstone, 
Comm.  175 ;  Cruise,  Dig.  tit.  17 ;  Plowd.  151 ; 
4  Kent,  Comm.  349;  19  Viner,  Abr.217.  A 
reversion  is  said  to  be  an  incorporeal  here- 
ditament. See  4  Kent,  Comm.  354 ;  1  Wash- 
burn, Real  Prop.  37,  47,  G3 ;  2  Bouvier,  Inst, 
n.  1850;  Remainder;  Limitation. 

REVERSIONARY  INTEREST.  The 

interest  which  one  has  in  the  reversion  of 
lands  or  other  property.  The  residue  which 
remains  to  one  wno  has  carved  out  of  his 
estate  a  lesser  estate.  See  Reversion.  An 
interest  in  the  land  when  possession  shall 
fail.     Cowel. 

REVER80R.    In  Sootoh  Law.    A 

debtor  who  makes  a  wadset,  and  to  whom 
the  right  of  reversion  is  granted.  Erskine, 
Inst.  2.  8.  1.  A  reversioner.  Jacob,  Law 
Diet. 

REVERTER.  Reversion.  A  possibility 
of  reverter  is  that  species  of  reversionary  in- 
terest which  exists  when  the  grant  is  so 
limited  that  it  may  possibly  terminate.  See 
1  Washburn,  Real  Prop.  63. 

REVIEW.  In  Practice.  A  second  ex- 
amination of  a  matter.  For  example,  by  the 
laws  of  Pennsylvania,  the  courts  naving  ju- 
risdiction of  the  subject  may  grant  an  order 
for  a  view  of  a  proposed  road ;  the  reviewers 
make  a  report,  which,  when  confirmed  by  the 
court,  would  authorize  the  laying  out  oi  the 
same.    After  this,  by  statutory  provision,  the 
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parties  may  apply  for  a  review  or  second  ex- 
amination, and  the  last  viewers  may  make  a 
different  report.  For  the  practice  of  reviews 
in  chancery,  see  Bill  of  Revisw. 

REVISING  BARRISTERS.  In  Eng- 
Uflh  Law.  Barristers  appointed  to  revise 
the  list  of  voters  for  county  and  borough 
members  of  parliament,  and  who  hold  courts 
for  that  purpose  throughout  the  country,  be- 
ing appointed  in  July  or  August.  6  Vict  c. 
18  ;  3  Chitty,  Stat. 

REVIVAL.  Of  Contracta.  An  agree- 
ment to  renew  the  legal  obligation  of  a 
just  debt  af^er  it  has  been  barred  by  the  act 
of  limitation  or  lapse  of  time  is  called  its 
revival. 

In  Practice.  The  act  by  which  a  judg- 
ment which  has  lain  dormant  or  without  any 
action  upon  it  for  a  year  and  a  day  is,  at 
common  law,  again  restored  to  its  original 
force. 

When  a  judgment  is  more  than  a  day  and 
a  year  old,  no  execution  can  issue  upon  it  at 
common  law ;  but  till  it  has  been  paid,  or  the 

E resumption  arises  from  lapse  of  time  that  it 
as  been  satisfied,  it  may  be  revived  and 
have  all  its  original  force,  which  was  merely 
suspended.  This  may  be  done  by  a  scire  far 
das  or  an  action  of  debt  on  the  judgment. 
See  Scire  Facias. 

REVIVOR.  In  Equity  Practice.  A 
bill  used  to  renew  an  original  bill  which, 
for  some  reason,  has  become  inoperative.  See 
Bill  of  Revivor.. 

REVOCATION  (Lat.  r«,  back,  voco,  to 
call).  The  recall  of  a  power  or  authority 
^^nferred,  or  the  vacating  of  an  instrument 
previously  made. 

2«  Revocation  of  gravis.  Grants  may  be 
revoked  by  virtue  of  a  power  expressly  re- 
served in  the  deed,  or  where  the  grant  is 
without  consideration  or  in  the  nature  of  a 
testamentary  disposition.    3  Coke,  25. 

Voluntary  conveyances y  being  without  pe- 
cuniary or  other  legal  consideration,  may  be 
superseded  or  revoKed,  in  effect,  by  a  subse- 
quent convevance  of  the  same  subject-matter 
to  another  iot  valuable  consideration.  And 
it  will  make  no  difference  that  the  first  con- 
veyance was  meritorious,  being  a  voluntary 
settlement  for  the  support  of  one's  self  or 
family,  and  made  when  the  grantor  was  not 
indebted,  or  had  ample  means  besides  for  the 
pavment  of  his  debts.  And  the  English  cases 
nold  that  knowledge  of  the  former  deed  will 
not  affect  the  rights  of  the  subsequent  pur- 
chaser. 9  East,  59 ;  4  Bos.  &  P.  332  >  8  Term, 
528;  2  Taunt.  69;  18  Ves.  Ch.  84.  See, 
also,  the  exhaustive  review  of  the  American 
cases,  in  note  to  Sexton  vs»  Wheaton,  1  Am. 
Lead.  Cas.  36-47. 

8*  In  America,  it  is  generally  held  th{it  a 
voluntary  conveyance  which  is  also  fraudu- 
lent is  void  as  to  subsequent  bond  fide  pur- 
chasers for  value  with  notice;  but  if  not 
fraudulent  in  fact,  it  is  only  void  as  to  those 

Purchasing  without  notice.     14  Mass.  137; 
BPick.  Mass.  131;  20  uf.  247;  2  B.  Monr. 


Ky.  345 ;  8  id.  11 ;  1  A.  K.  Marsh.  Ky.  126, 
210 ;  10  Ala.  N.  8.  348,  352 ;  12  Johns.  N.  Y. 
536,  557 ;  4  M'Cord,  So.  C.  295,  308.  See 
Fraudulent  Convetancs. 

The  fact  that  the  voluntary  grantor  sub- 
sequently conveys  to  another,  is  regarded  as 
prtmd  facie  evidence  that  the  former  deed 
was  fraudulent  a?  to  subsequent  purchasers 
without  notice,  or  it  would  not  have  been  re- 
voked. 5  Pet.  266,  281 ;  4  M'Cord,  So.  C. 
295,  308 ;  3  Strobh.  So.  C.  69, 63 ;  1  Pvob.  Va, 
500,  544. 

In  some  of  the  states,  notice  of  the  voIuq- 
tary  deed  will  defeat  the  subsequent  pur- 
chaser. 1  Rawie,  Penn.  231 ;  5  Watts,  Penn. 
378;  6  Md.  242;  4  M'Cord,  So.  C.  295,  310; 
2  M'Mull.  So.  C.  508 ;  1  Bail.  So.  C.  575, 580; 
15  Ala.  525,  530 ;  6  Pet  265,  281.  But  in 
other  statos  the  English  rule  prevails.  1 
Yerg.  Tenn.  13-15 ;  5  id.  250 ;  1  A.  K.  Marsh. 
Ky.  208,  210;  1  Dan.  Ky.  531 ;  ^Ired.  Eq. 
No.  C.  81 ;  8  Ired.  No.  C.  340. 

There  is  a  distinction  between  the  creditors 
of  the  grantor  by  way  of  family  settlement 
(he  being  not  insolvent  or  in  embarrassed 
circumstances),  and  a  subsequent  purchaser 
for  value.  The  claim  of  the  latter  is  regarded 
as  superior  to  a  mere  creditor's,  whether  prior 
or  suDseqnent  to  the  voluntary  conveyance, 
— especially  if  he  buy  without  notice.  Some 
of  the  foregoing  cases  do  not  advert  to  this 
distinction.  3  Ired.  Eq.  No.  C.  81 ;  4  Vt 
389,  395. 

4*  So,  too,  if  one  bail  money  or  other  valu- 
able to  another,  to  be  delivered  to  a  third 
person  on  the  day  of  marriage,'  he  may 
countormand  it  at  any  time  before  delivery 
over.  1  Dy.  49.  But  if  such  delivery  be 
made  in  payment  or  security  of  a  debt,  or 
for  other  valuable  consideration,  it  is  not  re- 
vocable. 1  Strange,  165.  And  although  the 
gid  be  not  made  Known  to  the  donee,  being 
tor  his  benefit,  his  assent  will  be  presumed 
until  he  expressly  dissent.  3  Coke,  26  6;  2 
Salk.  618. 

Powers  of  appointment  to  uses  are  revoci^ 
ble  if  so  expressed  in  the  deed  of  settle^ 
ment.  But  it  is  not  indispensable,  it  is  said, 
that  this  power  of  revocation  should  be  re- 
peated in  each  successive  deed  of  appoint- 
ment, provided  it  exist  in  the  original  deed 
creating  the  settlement    4  Kent,  Comm.  336 ; 

1  Coke,  110  b;  1  Chanc.  Cas.  201 ;  2id.4&; 

2  Blackstone,  Comm.  339,  and  notos. 

It  has  been  said  that  the  power  of  revoca- 
tion does  not  include  the  appointment  of  new 
uses.  1  Sid.  343 ;  2  Freem.  61 ;  Prec.  in 
Chanc.  474. 

5.  The  Revocation  of  Powers  conferred 
UPON  Agents.  Naked  powers^  not  coupled 
with  an  interest,  may  always  be  revokea  by 
the  express  act  of  the  constituent,  whenever 
he  so  elects,  he  being  bound  by  all  the  acts 
of  the  agent  until  notice  of  the  revocation. 
Until  notice  of  revocation,  the  agent  is  en- 
titled to  compensation  and  indemnity  for  all 
acts  done  and  all  liabilities  incurred.  The 
act  of  revocation  is  merely  provisional  and 
contingent  until  notice  is  communicated  to 
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the  Agent  1  Parsons,  Contr.  58,  and  notes ;  6 
Ired.  No.  C.  231. 

As  to  third  persons  who  deal  with  the  agent 
before  notice  of  the  revocation  of  his  powers, 
they  are  not  affected  by  it.  1  Stran<re,  606 ; 
6  Term,  211-214;  12  Q,.  B.  4G0;  4  Campb. 
215;  12Mod.34G;  4  Munf.  Va.  130;  5Binn. 
Penn.  305 ;  5  Dan.  Ky.  513 ;  17  Mo.  204  ;  11 
N.  II.  397 ;  2  Kent,  Cumm.  644,  and  cases 
cited;  11  Ad.  &  E.  580,  592. 

6.  But  as  to  strangers  who  hare  never 
dealt  with  the  agent  before  the  revocation  of 
his  powers,  if  the  principal  give  public  notice 
of  the  revocation  in  snch  manner  as  to  render 
the  fact  generally  known  in  the  vicinity,  it 
will  protect  him.  1  Parsons,  Contr.  59,  60 ; 
HarCf  J.,  in  U.  States  vs.  Jarvis,  Dav.  Dist. 
Ct.  287.  But  where  the  power  was  conferred 
in  writing,  which  the  agent  retained  and  ex- 
hibited as  the  evidence  of  his  authority,  so 
that  strangers  were  fairly  justified  in  believ- 
ing in  itJ)  continuance,  having  no  adequate 
means  oF  knowledge  of  its  revocation,  the  acts 
of  the  agent  will  bind  the  principal.  UN.  II. 
397.  It  is  a  question  of  tact  whether,  under 
all  the  circumstances,  the  party  was  fairly 
justified  in  supposing  the  authority  still  con- 
tinued.    12Q.  B.  460. 

Unless  the  power  provides  a  specific  mode 
of  revocation  (in  which  it  must  be  strictly 
followed),  its  authority  may  be  revoked  in 
any  form  which  the  constituent  may  adopt. 
8  Ired.  No.  C.  74 ;  6  Pick.  Ma«s.  19H ;  Story, 
Ag.  474.  See,  post.  Revocation  of  Powsrs 
OF  Arbitrators. 

If*  The  authority  of  an  agent  may  be  re- 
voked by  the  incapacity  either  of  the  princi- 
pal or  agent,  by  death. 

In  the  case  of  a  naked  authority,  the  death 
of  the  principal  terminates  the  authority  of 
the  agent  ipsofacto^  and  without  notice  either 
to  the  agent  or  those  with  whom  he  deals. 
The  civil  faw  held  that  acts  done  bond  Jide 
in  the  discharge  of  the  agent's  duty  before 
knowledge  of  the  death  of  the  principal,  and 
which  enured  to  the  benefit  of  the  principal's 
estate,  were  binding  upon  his  personal  repre- 
sentatives. Courts  of  equitv  have  sometimes 
enforced  a  similar  rule;  but  the  strict  legal  rule 
of  the  common  law  is  as  first  stated.  Willes, 
103 ;  10  Mces.  &  W.  Exoh.  1 :  Story,  Ag.  {  488 ; 
4Pet.333,334;  lIIumphr.Tcnn.294;  12N.II. 
146 ;  4  Mete.  Mass.  333 ;  11  Leigh,  Va.  137.  But 
where  the  agent  has  entered  upon  the  business 
or  incurred  expenses,  he  is  entitled  to  com- 

Eensation.  33  Eng.  L.  &  Eq.  229;  Dav. 
>i8t.  Ct.  287;  Bacon.  Abr.  Anthoriiy  (E). 
So,  also,  if  he  have  incurred  liabilities  he  is 
entitled  •  to  indemnity.  Chitty,  Contr.  225, 
and  n.  (o),  Perkins  e^.  1860. 

8*  Sa,  also,  in  regard  to  powers  coupled 
with  an  interest  which  are  not  revocable  by 
the  act  of  the  principal  during  his  life,  they 
nre  nevertheless  annulled  by  his  death,  so 
far  as  any  act  in  his  name  is  concerned.  4 
Campb.  272;  Willes,  105;  5  Esp.  117;  0 
East,  356 ;  8  Wheat.  174 ;  2  Kent,  Comm. 
r>46 ;  2  Me.  14 ;  Willes,  563 ;  Prec.  in  Chanc. 
125. 


So,  too,  a  joint  authority  to  two  persons 
terminates  by  the  death  of  one  of  them.  2 
Kent,  Comm.  645 ;  15  East,  592.  A  warrant 
of  attorney  to  confess  judgment  by  two  is 
vacated  by  the  death  of  one  of  the  constitu- 
ents ;  but  such  warrant  given  to  two  being 
merely  ministerial  may  be  executed  in  the 
name  of  the  survivor.    7  Taunt.  453. 

The  agent's  authority  terminates  by  the 
bankruptcy  either  of  the  principal  or  the 
agent  2  Kent,  Comm.  644,  ana  notes ;  4 
Taunt.  544 ;  16  East,  382 ;  5  Bnrnew.  &  Aid. 
27.  But  where  the  agent  has  a  lien  it  may  be 
enforced  in  the  name  of  the  assignee.  Story, 
Bailm.  J  211 ;  Story,  Ag.  {  486. 

9*  Insanity  either  of  the  principal  or  agent 
terminates  the  agency.  2  Kent,  Comm.  645, 
and  cases  cited  in  note.  But  as  to  third  per- 
sona ignorant  of  the  fact  of  insanity,  and 
whose  contract  with  the  agent  is  fair  and 
just,  it  will  still  be  valid.  10  N.  II.  156. 
But  a  commission  of  lunacy  is  constructive 
notice  to  all.  2  Kent,  Comm.  645.  And  the 
inquisition  forming  the  basis  of  the  commis- 
sion is  allowed  to  antedate  the  finding  of  in- 
capacity, in  which  case  it  would  have  no 
other  enect,  probably,  than  to  throw  the  bur- 
den of  proof  on  the  other  party.  If  the 
power  confer  an  interest  upon  the  agent 
which  can  be  enforced  in  his  name,  insanity 
will  not  operate  as  a  revocation. 

The  marriage  of  2i  feme  sole  "^xW  terminate 
her  power  either  as  principal  or  agent.  1 
RoUc,  Abr.  331,  Auihoriiy  (E  PI.  4) ;  ^. 
Jones,  388 ;  5  East,  266 ;  2  Kent,  Comm. 
645;  11  Vt.  525. 

An  authority  limited  by  time  expires  of 
necessity  with  the  period  fixed.  So  will  the 
authority  cease  with  the  accomplishment  of 
the  business,  or  the  death  of  tne  agent,  or 
the  destruction  of  the  subject-matter,  or  its 
essential  change,  or  the  loss  of  the  prin- 
cipal's interest  in  it,  or  of  the  agent's  dis- 
interestedness in  regard  to  it,  or  of  his  capa- 
city fairly  to  discharge  the  duties  of  the 
agency.  Chitty,  Contr.  224,  and  notes,  Per- 
kins ed.  1860. 

10»  Poioers  coupled  tcith  an  intetest  arc,  in 
general,  not  revocable.  Being  conferred  upon 
consideration,  a  power  is  no  more  revocable 
than  any  other  contract.  1  Parsons,  Contr. 
61,  and  notes:  Chitty.  Contr.  224.  and  notes, 
Perkins  ed.  1860;  7  Ves.  Ch.  3,  28. 

Whenever  the  power  confers  an  interest  in 
the  subject-matter,  and  not  in  the  results 
only,  and  constitutes  an  essential  part  of  a 
security  upon  the  faith  of  which  money  or 
other  thing  has  been  advanced  or  liability 
incurred,  it  is  not  revocable  even  by  the  deatn 
of  the  principal,  but  may  be  thereafter  exe- 
cuted, where  it  can  be  done,  without  the  use 
of  the  name  of  the  principal.  1  Caines.  Cas. 
N.  Y.  1 ;  3  Barnew.  &  C.  842,  851 ;  2  Esp. 
Cas*.  565  :  4  Campb.  272;  17  Mass.  234. 

11*  The  American  courts,  following  the 
case  of  Brown  vs.  McGraw,  14  Pet.  479, 
hold  that  the  consignee  of  goods  for  sale, 
who  has  incurred  liability  or  made  advances 
upon  the  faith  of  the  consignment^  acquires 
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A  power  of  sale  wbich,  to  the  extent  of  his 
interest,  is  not  revocable  or  subject  to  the 
control  of  the  consignor.  But  if  orders  are 
given  by  the  consignor,  contemporaneously 
inrith  the  consignment  and  advances,  in  re- 
gard to  the  time  and  mode  of  sale,  and  which 
arc,  either  expressly  or  impliedly,  assented  to 
by  the  consignee,  he  is  not  at  liberty  to  depart 
from  them  afterwards.  But  if  no  instructions 
are  given  at  the  time  of  the  consignment  and 
advances,  the  legal  presumption  is  that  the 
consignee  has  the  ordinary  right  of  factors  to 
sell,  according  to  the  usages  of  trade  and  the 
general  duly  of  factors,  in  the  exercise  of  a 
Buund  discretion,  and  reimburse  the  advances 
out  of  the  proceeds,  and  that  this  right  is 
not  subject  to  the  interference  or  control  of 
the  consignor. 

12«  The  case  of  Parker  vb,  Brancker,  22 
Pick.  Mass.  40,  46,  seems  to  go  to  the  length 
of  hdlding  that  where  the  consignment  is  to 
sell  at  a  limited  price  the  consignee  may 
after  notice  sell  below  that  price,  if  necessary, 
to  reimburse  advances.  But  to  this  extent 
the  American  rule  has  not  gone.  1  Parsons, 
Contr.  59,  n.  (h).  See,  also,  12  N.  II.  239 ; 
3  N.  Y.  78. 

The  English  courts  do  not  hold  such  a 
power  irrevocable  in  law.  3  C.  B.  380;  5 
id,  895.  In  the  last  case,  Wildt,  C.  J., 
thus  lays  down  the  rule.  It  may  furnish 
a  ground  for  inferring  that  the  advances 
were  made  upon  the  footing  of  an  agree- 
ment that  the  factor  shall  have  an  irrevo- 
cable authority  to  sell  in  case  the  principal 
made  default  But  it  would  be  an  inference 
of  fact,  not  a  conclusion  of  law.  The  fact 
that  the  agent  has  incurred  expense  in  faith 
of  the  authority  being  continued,  and  will 
suffer  loss  by  its  revocation,  is  a  ground  of 
recovery  against  the  principal,  but  does  not 
render  the  power  irrevocable.  28  Eng.  L.  & 
Eq.  321. 

18«  A  pledge  of  personal  property  to  secure 
liabilities  of  the  pledgeor,  with  an  express 
power  of  sale,  confers  such  an  interest  in 
the  subject-matter  that  it  will  not  be  revoked 
by  his  death.     10  Paige,  Ch.  N.  Y.  205. 

But  a  power  to  pledge  or  sell  the  property 
of  the  constituent  and  from  the  avails  to 
reimburse  advances  made  or  liabilities  in- 
curred by  the  appointee  is  not  so  cimpled 
with  an  interest  as  to  be  irrevocable.  8 
Wheat.  174 ;  6  Conn.  559.  The  interest  must 
exist  in  the  subject-matter  of  the  power,  and 
not  merely  in  the  result  of  its  exercise,  to 
become  irrevocable.  15  N.  II.  468 ;  20  Ohio 
St.  185. 

Hence,  if  one  give  a  letter  of  credit  agree- 
ing to  accept  bills  to  a  certain  amount  within 
a  limited  time,  the  letter  is  revoked  by  death, 
and  bills  drawn  after  the  death  and  before 
knowledge  thereof  reaches  the  drawer  cannot 
be  enforced  as;ainst  the  estate  of  such  deceased 
party.    28  Vt.  209. 

14.  All  contracts  which  are  to  be  executed 
in  the  name  of  the  constituent  by  virtue  of 
an  agency,  although  formintr  an  essential 
part  of  a  security  upon  the    aith  of  which 


advances  have  been  made,  are  of  necessity 
revoked  by  the  death  of  the  constituent. 
Even  a  warrant  of  attorney  to  confess'  jud^ 
ment,  although  not  revocable  by  the  act  of 
the  party,  is  revoked  by  his  death.  The 
courts,  however,  allow  judgment  in  such 
cases  to  be  entered  as  of  a  term  prior  to  the 
death  of  the  constituent  2  Kent,  Comm. 
646, 647  ;  9  Wend.  N.  Y.  452 ;  8  Wheat.  174. 
See,  also,  2  Ld.  Knym.  766,  840,  where  the 
form  of  procedure  is  discussed ;  7  Mod.  93 ; 
Stranee,  108;  1  Yentr.  310;  1  Salk.  87;  3 
id,  116.  A  warrant  of  attorney  to  confess 
judgment,  executed  by  a  feme  sole,  is  re- 
voked by  her  marriage ;  but  if  executed  to 
a  feme  sole  the  courts  will  allow  jud^rmont 
to  be  entered  up  in  the  name  of  tho  husband 
and  wife.  1  Salk.  117;  1  P.  A.  Bi*owne, 
Penn.  25a ;  3  Ilarr.  Del.  411. 

15.  The  Powers  of  Arbitrators.  These 
are  revocable  by  either  party  at  any  time 
before  final  award.  20  Vt.  198.  It  is  not 
competent  for  the  parties  to  deprive  them- 
selves of  this  power  by  any  form  of  contract 
8  Coke,  80;  16  Johns.  jN.Y.  205.  But  where 
the  submission  relea.'^es  the  original  cause  of 
action,  and  the  adversary  revukes,  the  party 
so  releasing  may  recover  the  amount  so  re- 
leased by  way  of  damages  caused  by  the 
revocation.     13  Vt.  97. 

Where  the  submission  is  made  a  rule  of 
court,  it  becomes  prnctically  irrevocable,  since 
such  an  act  would  be  regarded  as  a  contempt 
of  court  and  punishable  by  attachment.  7 
East,  608.  This  is  the  only  mode  of  making 
a  submission  irrevocable  ''when  the  fear  of 
an  attachment  may  induce  them  to  submit" 
6  Bingh.  443. 

16*  In  the  American  courts,  a  submission 
by  rule  of  court  is  made  irrevocable  by  the 
express  provisions  of  the  statutes  in  most  of 
the  states,  and  the  referee  is  required,  after 
due  notice,  to  hear  the  case  ex  parie^  where 
either  partj  fails  to  appear.  12  Ma'^s.  47 ;  1 
Conn.  498;  3  Ilalst  N.  J.  116;  4  Me.  459; 
1  BInn.  Penn.  42;  5  Penn.  St.  497 ;  3  Ired. 
No.  C.  333.  In  Ohio,  a  submission  under 
the  statute  is  irrevocable  after  the  arbitrators 
are  sworn,  19  Ohio  St.  245 ;  and  it  has  been 
held  that  a  naked  submission  is  not  revocable 
after  the  arbitrator  has  made  his  award  and 
published  it  to  one  of  the  parties.  6  N.  H. 
36.  But  while  a  statute  requisite,  as  being 
witnessed,  is  not  complied  with,  it  is  incom- 
plete and  so  the  submission  revocable.  5 
Paige,  Ch.  N.  Y.  575.  In  New  York  it  is 
provided  by  statute  that  neither  party  shall 
be  allowed  to  revoke  after  the  cane  is  heard 
and  finally  submitted  to  the  arbitrator.  5 
Paijre,  Ch.  N.  Y.  575;  11  id.  529. 

When  one  party  to  the  submission  consists 
of  several  persons, one  cannot  revoke  without 
the  concurrence  of  the  ethers.  Caldwell, 
Arb.  77,  78;  1  Brownl.  62;  Rolle,  Abr. 
Authority  (II);  12  Wend.  N.  Y.  578.  But 
the  text- writers  are  not  fully  agreed  in  this 
proposition.  See  Russell,  Arb.  147  ;  2  Chitty, 
Bail,  452,  where  it  is  held  that  the  death  of 
one  of  several  parties  on  one  side  of  the  sub* 
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misfiion  operates  as  a  revocation  as  to  such 
piarty  at  least,  and  that  an  award  made  in 
the  name  of  the  survivors  and  the  execu- 
tor of  the  deceased  party  is  void.  It  is  here 
intimated  by  way  of  query  whether,  where 
the  cause  of  action  survives,  the  award  might 
not  legally  be  made  in  the  name  of  the  sur- 
viving party. 

An  award  made  after  the  revocation  of 
the  submission  is  entirely  void.  1  Sim.  Gh. 
134. 

IT.  The  power  of  the  arbitrator  is  deter- 
mined by  the  occurrence  of  any  fact  which 
incapacitates  the  party  from  proceeding  with 
the  hearing.  The  marriage  of  a  feme  9ole 
is  a  revocation  of  the  arbitrator's  power.  2 
Kebl.  865;  11  Vt.  525.  So,  also,  if  she  be 
joined  with  another  in  the  submission,  her 
marriage  is  a  revocation  as  to  both.  \y. 
Jones,  338 ;  RoUe,  Abr.  AuOiority, 

Insanity  in  either  party,  or  in  the  arbitra- 
tor, will  determine  his  authority.  The  deaih 
of  either  pa^rty^  or  of  the  arbitrator,  or  one  of 
them,  or  where  the  arbitrators  decline  to  act, 
will  operate  as  a  revocation  of  the  submission. 
Caldwell,  Arb.  90;  1  Marsh.  366;  17  Ves.  Ch. 
241 ;  4  T.  B.  Monr.  Ky.  3 ;  3  Swanst  Ch.  90; 

I  Bamew.  &  C.  66. 

It  is  competent  to  make  provision  in  the 
submission  for  the  completion  of  the  award 
notwithstanding  the  death  of  one  of  the 
parties,  by  proceedings  in  the  name  of  the 
personal  representative.  This  seems  to  be 
the  general  practice  in  England  in  late  years. 
3  Bamew.  <Sb  C.  144;  3  Bingh.  20;  4  u2. 
143,  435 ;  6  Bingh.  n.  c.  158 ;  8  Mees.  &  W. 
Ezch.  873.  And  in  some  of  the  American 
states  it  is  held  that  a  submission  by  rule  of 
court  is  not  determined  by  the  death  of  the 
party,  where  the  cause  of  action  survives,  but 
may  be  revived  and  prosecuted  in  the  name 
of  the'  personal  representative.  15  Pick. 
Mass.  79;  3  Halst  N.  J.  116;  3  Gill,  Md. 
190;  2  Gill  &  J.  Md.  475.  Bankr^ipicy  of 
the  party  does  not  operate  to  revoke  a  sub- 
mission to  arbitration.  Caldwell,  Arb.  89. 
But  it  seems  to  be  considered,  in  Marsh  vs. 
Wood,  9  Barnew.  k  C.  659,  that  the  bank- 
ruptcy of  one  party  will  justify  the  other  in  re- 
voking. But  see  2  Chitt.  Bail.  43;  1  C.  B. 
,131. 

18*  The  time  when  the  revocation  becomes 
operative.  Where  it  is  by  the  express  act  of 
the  party,  it  will  be,  when  notice  reaches  the 
arbitrator.  Caldwell,  Arb.  80 ;  5  Barnew.  & 
Aid.  507 ;  8  Coke,  80.  But  in  the  case  of 
death,  or  marriage,  or  insanity,  the  act  itself 
terminates  the  power  of  the  arbitrator  at 
once,  and  all  acts  thereafter  done  by  him  are 
of  no  force.     1  Rolle,  Abr.  Authority  (14); 

II  Vt.525;  5Ea8t^266. 

The  form  of  the  revocation  is  not  important, 
if  it  be  in  conformity  with  the  submission,  or 
if,  when  it  is  not,  it  bo  acquiesced  in  by  the 
other  party.    7  Vt.  237. 

It  is  said  in  the  books  that  the  revocation 
must  be  of  as  high  grade  of  contract  as  the 
submission.  This  seems  to  be  assumed  by 
the  text-writers  and  judges  as  a  settled  pro- 


g)sition.  Caldwell,  Arb.  79;  8  Coke,  82; 
rownl.  62 ;  8  Johns.  N.  Y.  125.  Where  the 
submission  is  in  writing,  the  revocation 
"oughtto  be  in  writing."  18Vt.  91.  But  see 
7  Vt.  237.  240;  15  N.  H.  468.  It  seems 
questionable  whether  at  this  day  a  submis- 
sion by  deed  would  require  to  be  revoked  by 
deed,  since  the  revocation  is  not  a  contract, 
but  a  mere  notice,  and  no  special  right  is 
conferred  upon  such  an  act  by  the  addition 
of  wax  or  wafer.  8  Ired,  74.  But  see  26 
Me.  251,  coivtra.  But  it  is  conceded  the 
party  may  revoke  by  any  act  which  renders 
it  impracticable  for  the  arbitrators  to  pro- 
ceed. 1  Salk.  73;  7  Mod.  8;  Story,  Ag. 
474. 

So  a  revocation  imperfectly  expressed,  as 
of  the  bond  instead  of  the  submission,  will 
receive  a  favorable  construction,  in  order  to 
affectuate  the  intention  of  the  party.  1  Cow. 
N.  Y.  325. 

It  has  been  held,  too,  that  bringing  a  suit 
upon  the  same  cause  of  action  embraced 
in  the  submission,  at  any  time  before  the 
award,  was  an  implied  revocation.  6  Dap. 
Ky.  107 ;  Caldwell,  Arb.  Smith  ed.  1860,  80, 
Am.  notes. 

19*  The  Power  of  a  Partner  to  contract 
in  the  name  of  the  firm  may  be  revoked,  by 
injunction  out  of  chancery,  where  there  is  a 
wanton  or  fraudulent  violation  of  the  contract 
constituting  the  association.  1  Story,  £q. 
Jur.  2  673,  and  notes. 

This  will  sometimes  be  done  on  account 
of  the  impracticability  of  carrying  on  the  un- 
dertaking. 1  Cox,  Ch.  213;  2  Ves.  k  B. 
Ch.  Ir.  299. 

So,  too,  such  an  injunction  may  be  granted 
on  account  of  the  insanity  or  permanent 
incapacitv  of  one  of  the  partners.  1  Story, 
E(}.  Jur.  1 673.  But  insanity  is  not  alone  suf- 
ficient to  produce  a  dissolution  of  the  part^ 
nership.    2  Mylne  <Sb  K.  Ch.  125. 

The  death  of  one  of  the  partners  is  always 
a  dissolution  of  the  partnership,  unless  there 
is  a  provision  for  the  continuance  of  the 
business  for  the  benefit  of  the  personal  repre- 
sentatives. 2  Kent,  Comm.  55-57;  9  Yes. 
Ch.  600;  3  Madd.  Ch.  250;  7  Pet.  586, 
594. 

An  oral  license  to  occupy  land  is,  where 
the  Statute  of  Frauds  prevails,  revocable  at 
pleasure,  unless  permanent  and  expensive 
erections  have  been  made  by  the  licensee  in 
faith  of  the  permission.  In  such  case  a  court 
of  equity  will  decree  a  conveyance  on  equita- 
ble terms,  in  conformity  with  the  contracts  of 
the  parties,  or  else  require  compensation  to 
be  made  upon  equitable  principles.  1  Stockt.- 
Ch.  471;  Redfield,  Railw.  106,  and  notes;  13 
Vt,  150 ;  27  id,  265 ;  10  Conn.  375 ;  5  Day, 
Conn.  464,  409. 

For  the  law  in  regard  to  the  revocation  of 
wills,  see  Wills. 

REVOCATUR  (Lat.  recalled).  A  term 
used  to  denote  that  a  judgment  is  annulled 
for  an  error  in  fact.  The  judgment  is  then 
said  to  be  recallel,  revocatur;  not  reversed^ 
which  is  Uie  word  used  when  a  judgment  u 
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anDttlled  for  an  error  in  law.    Tidd,  Pract 
1126. 

RBVOLT.  The  endeavor  of  the  crew  of 
a  Tessel,  or  an^  one  or  more  of  them,  to  over- 
throw the  legitimate  authority  of  her  com- 
mander, with  intent  to  remove  him  from  his 
command,  or  aeainst  his  will  to  take  posses- 
sion of  the  vessel  by  assuming  tho  government 
and  navi^tion  of  her,  or  by  transferring 
their  obedience  from  the  lawfol  commander 
to  some  other  person.     11  Wheat.  417. 

2.  Aooording  to  Wolff,  revolt  and  rebellion  lure 
nearly  ajnonjmons :  he  says  it  is  the  state  of  citi- 
lena  who  uigastly  take  np  arms  against  the  prince 
or  government.    Wolff,  Droit  de  la  Kat.  1 1232. 

By  the  twelfth  section  of  the  act'of  30th  April, 
1790,  it  was  declared  that  if  any  seaman  shalloon- 
One  the  master  of  any  ship  or  other  vessel,  or  en- 
deavor to  make  a  revolt  in  such  ship,  such  person 
so  offending  shall  be  imprisoned  not  exceeding  three 
vears,  and  fined  not  exceeding  one  thousand  dol- 
lars. 

Under  this  statute,  doubts  were  entertained  of  the 
power  of  the  courts  to  define  a  crime  which  had  no 
statutory  or  common-law  definition.  4  Wash.  C.  C. 
528. 

3.  The  act  of  1790,  above  referred  to,  is  substan- 
tially superseded  by  the  act  of  3d  March,  1835,  4 
U.  8.  Stat,  at  Large,  775,  the  first  section  of  which 
declares  that  "  if  any  one  or  more  of  the  crew  of  any 
American  ship  or  vessel,  on  the  high  seas,  or  on 
any  other  waters  within  the  admiralty  and  mari- 
time jurisdiction  of  the  United  States,  shall  unlaw- 
fully and  wilfully,  and  with  force,  or  by  fraud, 
threats,  or  other  intimidations,  usurp  the  command 
of  such  ship  or  vessel  from  the  master  or  other  law- 
ful commanding  officer  thereof,  or  deprive  him  of 
his  authority  or  command  on  board  thereof,  or  resist 
or  prevent  him  in  the  free  and  lawful  exercise 
thereof^  or  transfer  such  authority  and  command 
to  any  person  not  lawfully  entitled  thereto,  every 
such  person  so  offending,  his  aiders  or  abettors, 
shall  be  deemed  guilty  of  a  revolt  or  mutiny  and 
felony,  and  shall,  on  conviction  thereof,  be  pun- 
ished by  fine  not  exeeeding  two  thousand  dollars, 
and  by  imprisonment  and  eonfinement  to  hard 
labor  not  ezoeeaing  Jtn  years,  according  to  the 
nature  and  aggravation  of  the  offence.  And  the 
offence  of  making  a  revolt  in  a  ship,  which  now  is, 
oader  and  in  virtue  of  the  eighth  section  of  the  act 
of  congress  passed  the  30th  day  of  April  in  the 
year  of  our  Lord  1790,  punishable  as  a  capital 
offence,  shall,  from  and  after  the  passage  of  the 
present  aet,  be  no  longer  punishable  as  a  capital 
offence,  but  shall  be  punished  in  the  manner  pre- 
scribed in  the  present  act,  and  not  otherwise." 

4.  The  second  seotion  of  said  act  declares  that 
If  any  one  or  more  of  the  crew  of  any  American 
■hip  or  vessel  on  the  high  seas,  or  any  other  waters, 
wi&in  the  admiralty  and  maritime  jurisdiction  of 
the  United  States,  shall  endeavor  to  make  a  revolt 
or  mutiny  on  board  such  ship  or  vessel,  or  shall 
combine,  conspire,  or  confederate  with  any  other 
person  or  persons  on  board  to  make  such  revolt  or 
mutiny,  or  shall  solicit,  incite,  or  stir  up  any  other  or 
others  of  the  crew  to  disobey  or  resist  the  lawfbl  orders 
of  the  master  or  other  officer  of  such  ship  or  vessel, 
or  to  refbse  or  neglect  their  proper  duty  on  board 
thereof,  or  to  betray  their  proper  trust  therein,  or 
shall  assemble  with  others  in  a  tumultuous  and 
mutinous  manner  or  make  a  riot  on  board  thereof, 
every  such  person  so  offending  shall,  on  conviction 
thereof,  be  punished  by  fine  not  exceeding  one 
thousand  dollars,  or  by  imprisonment  not  exceed- 
ing flye  years,  or  by  both,  according  to  the  nature 
and  aggravation  of  the  offence. 

Bevolts  on  shipboard  are  to  be  oonildered  as  ds- 
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fined  by  the  last-mentioned  act.    1  Woodb.  A  M. 
C.  G.  306.    See  BrighUy,  Dig.  210,  211. 

A  confederacy  or  combination  must  be 
shown.  2  Sumn.  C.  C.  582;  1  Woodb.  A  M. 
C .  C.  305 ;  Crabbe,  Dist.  Ct.  558.  The  vessel 
must  be  properly  registered,  3  Sumn.  C.  C. 
342 ;  must  be  pursuing  her  regular  voyage. 
2  Sumn.  C.  0.  470.  The  indictment  must 
specifically  set  forth  the  acts  which  constitute 
tne  crime.  Wharton,  Prec.  j  1061,  n.  And 
see  1  Mas.  G.  G.  147 ;  5  u2. 402, 404;  1  Sumn. 
C.  0.448;  4  Wash.  C.  C.  402,  528 ;  2  Curt. 
C.  C,  225  ;  1  Pet.  C.  G.  213. 

RBWARD.  An  offer  of  recompense 
given  by  authority  of  law  for  the  pertbrm- 
ance  of  some  act  for  the  public  good,  which, 
when  the  act  has  been  performed,  is  to  be 
paid.     The  recompense  actuallv  so  paid. 

SI*  A  reward  may  be  offered  by  the  eov< 
emment  or  by  a  private  person.  In  criminal 
prosecutions,  a  person  may  be  a  competent 
witness  although  he  expects  on  conviction  of 
the  prisoner  to  receive  a  reward.  1  Leach, 
Gr.  Gas.  314,  n.;  9  Bamew.  &  C.  556;  1 
Leach,  134 ;  1  Hayw.  No.  0. 3 ;  1  Root,  Conn. 
249 ;  Starkie,  Ev.  pt.  4,  pp.  772,  773 ;  Roscoe, 
Grim.  Ev.  104;  1  Chitty,  Grim.  Law,  881  ; 
Hawkins,  PL  Cr.  b.  2,  c.  12,  ss.  21-38 ;  4 
Blackstone,  Comm.  294 ;  Bum,  Just.  Fdont/t 
iv.     See  6  Humphr.  Tenn.  113. 

8«  Bj  the  common  law,  informers  who 
are  entitled  under  penal  statutes  to  part  of 
the  penal^  are  not,  in  general,  competent 
witnesses.  But  when  a  statute  can  receive 
no  execution  unless  a  party  interested  be  a 
witness,  then  it  seems  proper  to  admit  him ; 
for  the  statute  must  not  be  rendered  inef- 
fectual for  want  of  proof.  Gilbert,  £v.  114. 
In  many  acts  of  the  legislature  there  is  a  pro- 
vision that  the  informer  shall  be  a  witness 
notwithstanding  the  reward.  1  Phillipps, 
Ev.  92.  99. 

RHODB  ISXiAND.  One  of  the  oriffinal 
thirteen  states  of  the  United  States  of  Ame- 
rica; its  full  stvle  being,  "The  State  of 
Rhode  Ishind  and  Pr  )vidence  Plantations." 

2.  Its  territory  lies  \  etween  Maesachasetts  and 
Connecticut,  in  the  sontl.  west  angle  of  that  portion  ol 
the  territory  of  the  former  state  which  was  known  as 
the  colony  of  New  Plymouth,  and  is  situated  at  the 
head  and  along  both  shores  of  the  Narragansett 
bay,  comprising  the  islands  in  the  same,  tho  prin- 
cipal of  which  is  Rhode  Island,  placed  at  the  mouth 
of  the  bay.  It  contJkins  a  population  of  about  one 
hundred  and  fifty  thousand.  The  settlement  was 
commenced  as  early  as  June,  1636,  on  the  present 
site  of  the  city  of  Providence,  by  flre  men  under 
Roger  Williams.  Williams  founded  his  colony 
upon  a  compact  which  bound  the  settlers  to  obe- 
dience to  the  major  part  "only  in  civil  things:" 
leaving  to  each  perfect  freedom  in  matters  of  reli- 
gious ooucemmenty  so  that  he  did  not,  by  his  reli- 
gious practices,  encroach  upon  the  public  order  and 
peace.  A  portion  of  the  Massachusetts  colonists, 
who  were  of  the  Antinomian  party,  after  their 
defeat  in  that  colony  settled  on  the  island  of  Aquet- 
net,  now  Rhode  Island,  where  they  associated 
themselves  as  a  colony  on  the  7th  of  March,  1038. 
These  settlements,  together  with  one  at  Shawomet, 
now  Warwick,  made  by  another  sect  of  religious 
outcasts,  under  Gorton,  in  1642-3,  remidned  under 
separate  voluntary  governments  until  1647,  when 
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tboy  wore  united  uriiler  one  government,  styled 
**  The  Inoorporation  of  Providence  Plantations  in 
the  Narr.igansett  Bay  in  New  England,''  by  virtue 
of  a  charter  granted  in  1048. 

3.  Thiscolony  remained  under  this  charter,  which, 
a;uin  stwe  divisions,  was  confirmed  by  Cromwell 
in  1655,  until  after  the  restoration,  when  a  new 
eharter  was  procured  from  Charles  II.,  in  the  fif- 
teenth year  of  his  reign,  under  which  a  new  colo- 
nial government  was  formed  on  the  24th  of  Novem- 
ber, 16G3,  which  continued,  with  the  short  interrup- 
tion of  the  colonial  administration  of  Sir  Edmund 
Andros,  down  to  the  period  of  the  American  revo- 
lution. Under  both  the  parliamentary  charter 
which  was  procured  t>y  Williams,  the  founder  of 
the  settlement  at  Providence,  and  the  royal  eharter 
which  was  procured  by  John  Clark,  one  of  the 
founders  of  the  settlement  at  Aquetnet,  religious 
liberty  was  carefully  protected.  By  the  parliament- 
ary charter,  the  colony  was  authorized  to  make 
only  "such  cfci7  laws  and  constitution  as  they  or 
the  greatest  part  of  them  shall  by  free  consent 
agree  untoj"  and  the  royal  charter,  reciting  "that 
it  is  much  on  the  hearts"  of  the  colonists,  "  if  they 
may  be  permitted,  to  hold  forth  a  lively  experi- 
ment, that  a  most  flourishing  civil  state  may  stand 
and  best  be  maintained,  and  that  amongst  our  Eng- 
lish subjects  with  full  liberty  in  religious  concern- 
ments," expressly  ordained  "  that  no  person  within 
said  colony,  at  any  time  hereafter,  shall  be  any 
wise  molested,  punished,  disquieted,  or  called  in 
question  for  any  differences  in  opinion  in  matters 
of  religion,  and  do  not  actually  disturb  the  civil 
peace  of  our  said  colony ;  but  that  all  and  every 
person  or  persons  may,  from  time  to  time  and  at 
all  times  hereafter,  freely  and  fully  have  and  enjoy 
his  and  their  own  Judgments  and  consciences  in 
matters  of  religious  concernments,  throughout  the 
tract  of  land  hereafter  mentioned,  th^y  oehaving 
themselves  peaceably  and  quietly,  and  not  using 
the  liberty  to  licentiousness  and  profaneness,  nor 
to  the  civil  injury  or  outward  disturbance  of 
others  ,*  any  law.  statute,  or  clause  therein  contained 
or  to  be  contained,  usage  or  custom  of  this  realm, 
to  the  contrary  hereof,  in  any  wise  notwithstand- 
ing." 

4.  In  the  general  assembly  of  the  colony,  on 
the  first  Wednesday  of  May,  1776,  in  anticipation 
of  the  declaration  of  independence,  an  act  was 
paused  which  absolved  the  colonists  from  their  al- 
legiance to  the  king  of  Great  Britain,  and  which 
ordered  that  in  future  all  writs  and  processes  should 
issue  in  the  charter  name  of  "The  Governor  and 
Company  of  the  English  Colony  of  Rhode  Island 
and  Providence  Plantations,"  instead  of  the  name 
of  the  king.  The  old  colonial  charter,  together 
with  a  bill  of  rights  adopted  by  the  general  assem- 
bly, remained  the  solo  constitution  of  state  govern- 
ment until  the  first  Tuesday  in  May,  1843,  when  a 
state  constitution  fVamed  by  a  convention  as- 
sembled in  November,  1842,  and  adopted  by  the 
P'ople  of  the  state,  went  into  operation. 

The  third  article  of  this  constitution  distributes 
the  powers  of  government  into  the  legislative,  exe- 
cutive, and  judicial. 

5.  The  fourth  article  regulates  the  legislative 
power.  It  provides  that  the  constitution  shall  be 
the  supreme  law,  and  the  general  assembly  shall 
pass  laws  to  carry  it  into  effect;  that  there  shall 
be  a  senate  and  house  of  representatives,  consti- 
tuting together  the  general  assembly,  and  that  a 
concurrence  of  these  two  houses  shall  be  necessary 
to  the  validity  of  a  law;  that  there  shall  be  one  ses- 
sion, to  be  holden  at  Newport,  commencing  the 
la«t  Tuesday  in  May,  and  an  adjournment  from  the 
same  held  annually  at  Providence,  Amend.  1854, 
art.  iii. ;  that  members  shall  not  take  fees  or  be 
of  counsel  in  any  case  pending  before  either  house, 
under  penalty  of  expulsion ;  against  arrest  of  the 


person  and  attachment  of  the  property  of  the 
members  during  the  session  and  two  days  befort 
and  after :  for  freedom  of  debate ;  that  each  house 
shall  Judge  the  qualifications  of  its  members,  see 
Amend,  art.  i.,  as  to  evidence  required;  what 
shall  be  a  quorum,  ^nd  for  continuing  the  session 
without  a  quorum ;  that  each  house  may  prescribe 
rules  of  proceedings,  and  punish  and  expel  members ; 
for  keeping  a  Journal  of  its  proceedings;  for  not 
adjourning,  without  consent  of  the  other  house,  for 
more  than  two  days  at  a  time;  that  the  assembly 
shall  exercise  all  their  usual  powers,  though  not 
granted  by  this  constitution;  for  regulating  the 
pay  of  members  and  all  other  officers.  It  also 
provides  for  abolishing  lotteries;  for  restricting  the 
power  to  create  a  debt  of  more  than  fifty  thousand 
dollars,  except  in  time  of  war  or  invasion  or 
insurrection,  without  the  express  consent  of  the 
people ;  that  the  assent  of  two- thirds  of  the  members 
of  each  house  shall  be  required  to  a  bill  appropri- 
ating public  money  for  local  or  private  purposes; 
that  new  valuations  of  property  may  be  made  by 
order  of  the  assembly  for  purposes  of  taxation; 
that  laws  may  be  passed  to  continue  officers  in 
office  till  their  successors  are  chosen ;  that  no  bill  to 
create  a  corporation  other  than  for  religious,  chari- 
table, or  literary  purposes,  or  for  a  military  or  fire 
company,  shall  be  passed  by  the  assembly  to  which 
it  is  first  presented;  for  joining  to  elect  senators  in 
congress. 

6.  It  is  also  provided  that  amendments  to  the 
constitution  may  be  proposed  to  the  people  by  vote 
of  a  majority  of  all.  the  members  elected  to  each 
house ;  that  these  amendments  shall  be  read,  at  the 
annual  election  of  members  of  the  houses,  by  the 
clerks  of  the  towns  and  cities :  if  the  proposition! 
are  again  approved  by  a  minority  of  the  members 
of  both  bouses  then  elected,  they  are  to  be  sub- 
mitted to  the  electors,  and  if  approved  by  three-fifths 
of  those  voting  they  are  adopted. 

The  Legislative  Power, 

The  Senate.  The  sixth  article  of  the  oonstitu- 
tion  provides  that  it  shall  consist  of  the  lieutenant- 
governor  and  one  senator  from  each  town  or  oitj 
in  the  state;  the  governor,  and  in  his  absence  the 
lieutenant-governor,  shall  preside,  and  may  vote 
only  in  case  of  a  tie ;  that  the  senate  may  elect  a 
presiding  officer  in  ease  of  the  death  or  disability 
of  the  governor  and  lieutenant-governor ;  that  the 
secretary  of  state  shall  be  secretary  of  the  senate, 
unless  otherwise  provided  by  law,  and  shall  preside 
over  the  senate  in  case  of  death  of  the  presiding 
officer,  till  a  new  one  is  chosen. 

The  House  of  Repreaentativee,  The  fifth  article 
provides  that  it  shall  not  exceed  seventy-two 
members,  elected  on  the  basis  of  population,  giving 
each  town  and  city  one  at  least,  and  one  for  more 
than  half  the  ratio,  allowing  reappointment  after 
each  United  States  census,  and  forbidding  district- 
ing any  town  or  city ;  that  the  house  shall  elect  its 
presiding  officer,  and  the  senior  members  from  tiie 
town  of  Newport  shall  preside  in  the  organisation. 

The  Execntive  Power. 
T.  The  seventh  article  provides  that  the  chief 
executive  power  of  the  state  shall  be  vested  in  a 
governor,  who,  together  with  a  lieutenant-governor, 
shall  be  annually  elected  by  the  people;  that  the 
governor  shall  t&ke  care  that  the  laws  be  faithfully 
executed;  that  he  shall  be  captain -general  and 
commander-in-chief  of  the  military  and  naval  force 
of  the  state,  except  when  they  shall  be  called  into 
the  service  of  the  United  States;  thnt  he  shall  hare 
I  power  to  grant  reprieves  after  conviction,  in  all 
cases  except  those  of  impeachment,  until  the  end 
of  the  next  session  of  the  general  assembly ;  that 
he  may  fill  vacancies  in  office  not  otherwise  pro- 
vided for  by  this  constitution,  or  by  law,  until  Uie 
same  shall  be  filled  by  the  general  assembly  or  by 
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the  people ;  that  he  may  adjourn  the  houses,  in  ease 
«if  disagreement  as  to  time  of  adfjoamment,  till  the 
time  fur  the  next  session,  or  for  a  shorter  period; 
that  he  may  convene  the  assembly  at  a  time  or 
place  not  provided  for  by  law,  in  case  of  necessity; 
that  he  shall  sign  all  commissions,  and  that  the  secre- 
tary of  state  shall  attest  them ;  that  the  lieaten ant- 
governor  shall  snpply  the  place  in  case  of  vacancy 
or  inability  of  the  governor  to  fill  the  ofBce ;  that  the 
president  of  the  senate  shall  act  as  governor  if  the 
governor  and  lieutenant-governor's  oflBces  be  va- 
cant ;  that  the  compensation  of  the  governor  and 
lieutenant-governor  shall  be  fixed  by  law,  and  not 
diminished  during  their  term  of  office;  that  the 
governor,  by  and  with  the  advice  and  consent  of 
the  senate,  shall  hereafter  exclusively  exercise  the 
pardoning  power,  except  in  cases  of  impeachment, 
to  the  same  extent  as  such  poirer  is  now  exercised 
by  the  general  assembly.  Amend,  art.  ii.;  that 
the  duties  and  powers  of  the  secretary,  attorney- 
general,  and  general  treasurer  shall  be  the  same 
under  this  constitution  as  are  now  established,  or 
MB  from  time  to  time  may  be  prescribed  by  law. 

The  Judicial  Power, 

S*  The  Supreme  Court  consists  of  a  chief  justice 
and  three  associate  justices,  elected  by  the  two 
houses  of  the  assembly  in  grand  committee.  They 
are  to  hold  office  until  their  places  are  declared 
vacant  by  a  resolution  passed  by  a  minority  of  both 
houses  at  the  annual  session  for  electing  officers, 
unless  removed  by  impeachment.  In  case  of  va- 
cancy by  death,  resignation,  removal  from  the 
state  or  from  office,  refusal  or  inability  to  serve,  of 
any  judge  of  the  supreme  court,  the  office  may  be 
filled  by  the  grand  committee,  until  the  next  an- 
nual election;  and  the  judge  then  elected  holds  his 
office  as  before  provided.  In  case  of  impeachment 
or  temporary  absence  or  inability,  the  governor 
may  appoint  a  person  to  discharge  the  duties  of 
the  office  during  the  vacancy  caused  thereby. 

This  court  has  original  jurisdiction  of  all  civil 
actions,  as  well  between  the  state  and  its  citizens  as 
between  citizens,  where  the  damages  laid  exceed 
one  hundred  dollars;  and  of  all  criminal  proceed- 
ings, concurrently  with  the  court  of  common  pleas; 
and  exclusive  jurisdiction  over  crimes  for  which 
the  punishment  is  imprisonment  for  life;  has  a 
general  superintendence  of  all  courts  of  inferior 
jurisdiction ;  has  exclusive  authority  to  issue  writs 
of  error,  certiorari,  mandamus,  prohibition,  quo  war- 
ranto, to  entertain  informations  in  the  nature  of 
quo  warranto ;  has  exclusive  cognizance  of  all  pe- 
titions for  divorce,  separate  maintenance,  alimony, 
custody  of  children,  and  all  petitions  for  relief  of 
insolvents;  and  exclusive  jurisdiction  in  equity. 
It  is  also  the  supreme  court  of  probate.  Two  ses- 
sions are  held  annually  in  each  county  in  the  state. 

9.  The  Court  of  Common  Pleat  is  held  by  some 
one  of  the  justices  of  the  supreme  court,  desig- 
nated for  that  purpose  by  the  justices  of  that  court. 
This  court  has  original  jurisdiction  of  all  civil 
actions  which  involve  title  to  real  estate  or  where 
real  estate  is  attached,  if  the  amount  exceed  fifty 
dollars,  except  in  case  of  certain  writs.  It  has 
jurisdiction,  concurrently  with  the  supreme  court, 
of  all  crimes, — but  if  the  prisoner  be  arraigned  for 
a  crime  punishable  by  imprisonment  for  life,  the 
ease  must  be  certified  to  the  supreme  court;  and 
also  of  actions  to  recover  possession  of  lands  from 
tenants  at  will,  sufferance,  and  the  like.  It  has 
appellate  jurisdiction  in  civil  and  criminal  oases 
from  justices  of  the  peace  and  the  magistrates' courts. 
Two  sessions  of  this  court  are  held  annually  in  each 
county.  Special  terms  of  this  court  are  also  held, 
for  which  no  jury  is  to  be  summoned  unless  re- 

f  aired  by  notice  from  one  of  the  parties  to  the  suit 
t  has  concurrent  jurisdiction  with  the  supreme 
eooit. 


Juttieee  of  the  Peace  are  elected  for  one  year  by 
the  several  towns,  and  also  by  the  general  assembly 
in  their  discretion  as  to  the  number  in  each  town. 
They  have  original  and  exclusive  jurisdiction  of 
all  civil  actions  for  less  than  fifty  dollars,  except 
where  the  title  to  land  is  involved. 

A  Court  of  Magietratee  exists  in  the  larger  cities, 
composed  of  one  or  more  justices,  which  has  exclu- 
sive jurisdiction,  within  specified  limits,  over  all 
cases  where  jurisdiction  is  given  to  justices  of  the 
peace,  civil  and  criminal.  The  justices  of  this  court 
are  elected  by  the  general  assembly  in  convention 
among  the  justices  of  the  district. 

Courts  of  Probate  are  held  by  the  town  councils 
of  the  various  towns,  except  in  Proyidence,  where 
the  municipal  court  acts  as  a  probate  court.  Thia 
court  has  jurisdiction  of  the  settlement  of  estates 
of  deceased  persons,  supervision  of  guardians, 
probate  of  wills,  and  other  similar  matters,  with  a 
right  of  appeal  to  the  supreme  court. 

•  RHODIAN  LAWS.  A  code  of  mari- 
time laws  adopted  by  the  people  of  Rhodes, 
who  had  by  their  commerce  and  naval  vio- 
tories  obtained  the  sovereignty  of  the  sea, 
about  nine  hundred  years  before  the  Chris- 
tian era.  There  is  reason  to  suppose  this 
code  has  not  been  transmitted  to  posterity,  at 
least  not  in  a  perfect  state.  A  collection  of 
marine  constitutions,  under  the  denomination 
of  Rhodian  Laws,  may  be  seen  in  Yinnius ; 
but  they  bear  evident  marks  of  a  spurious 
origin.  See  Marshall,  Ins.  b.  1,  c.  4,  p.  15 ; 
Code. 

RIAL  OF  PLATB.  A  Spanish  coin 
computed  in  custom-house  calculations  at  ten 
cents,    1  Story,  U.  S.  Laws,  626, 

RIAL  OF  VBLLON.  A  Spanish  coin, 
computed  in  custom-house  calculations  at 
fiye  cents.     I  Story,  U.  S.  Laws,  626. 

RIBAITD.  A  rogue;  a  vagrant.  It  is 
not  used. 

RIDBR.  A  schedule  or  small  piece  of 
paper  or  parchment  added  to  some  part  of 
the  record:  as,  when  on  the  reading  of  a 
bill  in  the  legislature  a  new  clause  is  added, 
this  is  tacked  to  the  bill  on  a  separate  piece 
of  paper,  and  is  called  a  rider. 

RIDINQ.  In  English  Law.  An  ascer- 
tained district;  part  of  a  coun^.  This 
term  has  the  same  meaning  in  Yorkshire 
that  division  has  in  Lincolnshire.  4  Term, 
459. 

RIEN.  A  French  word  which  signifies 
nothing.  It  has  generally  this  meaning :  as, 
rien  en  arrere;  rien  passe  per  lefait,  nothing 
passes  by  the  deed ;  rien  per  descent,  nothing 
by  descent:  it  sometimes  signifies  not,  as, 
rten  culpable,  not  guilty.  Doctrina  Plac. 
435. 

RIEN  EN  ARRERE  (L.  Fr.  nothing  in 
arrear).  In  Pleading.  A  plea  which  alleges 
that  there  is  nothing  remaining  due  and  un- 
paid of  the  plainti£r8  demand.  It  is  a  good 
plea,  and  raises  the  general  issue  in  an  action 
for  rent.  2  Wms.  Saund.  297,  n.  1 ;  2  Chitty, 
Plead.  486 ;  2  Ld.  Rftym.  1503. 

RIEN  PASS  A  PAR  LE  FAIT  (L.  Fr. 

nothing  passed  by  the  deed).     In  Pleading. 
A  plea  which  avoids  the  effect  of  a  deed 
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where  its  ezecution  cannot  be  denied,  by 
asaerting  that  nothing  passed  thereby:  for 
Axample,  an  allegation  tnat  the  acknowledg- 
ment was  before  a  court  which  had  not  juris- 
diction. 

RIQHT.     A  well-founded  claim. 

2*  If  people  belieTe  that  humanity  itself  establiehes 
or  proves  certain  claims^  either  upon  fellow-beings, 
or  upon  sooiety  or  government,  they  oall  these 
claims  human  rights;  if  they  believe  that  these 
claims  inhere  in  the  very  nature  of  man  himself, 
they  call  them  inherent,  inalienable  rights;  if 
people  believe  that  there  inheres  in  monarohs  a 
elaim  to  rule  over  their  subjects  by  divine  appoint- 
ment, they  cril  the  claim  divine  right,  ^im  divinvm; 
if  the  claim  is  founded  or  given  by  law,  it  is  a  legal 
right  The  ideas  of  claim  and  that  the  claim 
must  be  well  founded  always  constitute  the  idea 
of  right.  Rights  can  only  inhere  in  and  exist 
between  moral  beings;  and  no  moral  beings  <9n 
eoexist  without  rights,  consequently  without  obli- 
gations. Right  and  obligation  are  correlative  ideas. 
The  idea  of  a  well-founded  claim  becomes  in  law  a 
claim  founded  in  or  established  by  the  law :  so  that 
we  may  say  a  right  in  law  is  an  acknowledged 
elaim. 

Men  are  by  their  inherent  nature  moral  and 
■boial  beings :  they  hare,  therefore,  mutual  claims 
upon  one  another.  Every  well-grounded  claim  on 
others  is  called  a  right,  and,  since  the  social  cha- 
racter of  man  gives  the  element  of  mutuality  to 
each  claim,  every  right  conveys  along  with  it  the 
idea  of  obligation.  Right  arid  obligation  are  cor- 
relatives. The  consciousness  of  all  constitutes  the 
first  foundation  of  the  right  or  makes  the  elaim 
well  grounded.  Its  inoipienoy  arises  instinctively 
out  of  the  nature  of  man.  Man  feels  that  he  has  a 
right  of  ownership  over  that  which  he  has  prodaced 
out  of  appropriated  matter, — for  instance,  the 
bow  he  has  made  of  appropriated  wood ;  he  feels 
that  he  has  a  right  to  exact  obedience  from  his 
children,  long  before  laws  formally  acknowledge  or 
protect  these  rights;  but  he  feels,  too,  that  if  he 
claims  the  bow  which  he  made  as  his  own,  he  ought 
to  acknowledge  (as  correlative  obligation)  the 
same  right  in  another  man  to  the  bow  which  he 
may  have  made ;  or  if  he,  as  father,  has  a  right  to 
the  obedience  of  his  children,  they  have  a  corre- 
sponding claim  on  him  for  protection  as  long  as 
they  are  incapable  to  protect  themselves.  The 
idea  of  rights  is  coexistent  with  that  of  authority 
(or  government) ;  both  are  inherent  in  man ;  but  if 
we  understand  by  government  a  coherent  system 
of  laws  by  which  a  state  is  ruled,  and  if  we  under- 
stand by  state  a  sovereign  society,  with  distinct 
authorities  to  make  and  execute  laws,  then  rights 
precede  government,  or  the  establishment  of  states, 
which  is  expressed  in  the  ancient  law  maxim :  Ne 
ex  regt*la  Ju»  mimaftir,  ted  ex  Jure  quod  ««f,  regula 
jiax.  See  Goybrivmbmt.  We  cannot  refrain  Arom 
referring  the  reader  to  the  noble  passage  of  Bopbo- 
oles,  CBdyp.  Tyr.  876  et  eeq.,  and  to  the  words  of 
Cicero,  in  his  oration  for  Milo:  Est  enim  hsec, 
judices,  non  scripta  sed  nata  lex;  quam  non  di- 
dicimus,  acocpimus,  legimus;  verum  ex  natura 
ipsa  arripuimus,  hansimus,  expressimus ;  ad  quam 
Bun  dooti  sed  faoti;  non  institntl  sed  imbuti 
■umus. 

3*  As  rights  preoede  government,  so  we  find  that 
now  rights  are  acknowledged  above  governments 
and  their  states,  in  the  case  of  International  law. 
International  law  is  founded  on  rights,  that  is, 
well-grounded  elaims  which  cirilised  states,  as  indi- 
vida^s,  make  upon  one  another.  As  governments 
tome  to  be  more  and  more  clearly  established, 
rights  are  more  clearly  acknowledged  and  pro- 
tected by  the  laws,  and  right  comes  to  mean  a 
olalm  acknowledged  and  protected  by  the  law.    A 


legal  right,  a  eonstitational  right,  meant  a  right 
protected  by  the  law,  by  the  eonstitntion ;  but 
government  does  not  ereate  the  idea  of  right  or  ori- 
ginal rights;  it  acknowledges  them ;  just  as  govern- 
ment does  not  create  property  or  valnet  and  money, 
it  acknowledges  and  regulates  them.  If  it  were 
otherwise,  the  question  would  present  itself,  whence 
does  government  come?  whence  doei  it  derive  its 
own  right  to  create  rights?  By  compact?  But 
whence  did  the  contracting  parties  derive  their 
right  to  create  a  government  that  is  to  make 
rights  ?  We  would  be  consistently  led  to  adopt  the 
idea  of  a  government  by  jue  divinum, — ^that  is,  a 
government  deriving  its  authority  to  introduce  and 
establish  rights  (bestowed  on  it  in  particular)  from 
a  source  wholly  separate  from  human  society  and 
the  ethical  character  of  man,  in  the  same  maoner  in 
which  we  acknowledge  revelation  to  come  from  a 
source  not  human. 

4.  Rights  are  claims  of  moral  beings  upon  one 
another :  when  we  speak  of  rights  to  certain  things, 
they  are,  strictly  speaking,  claims  of  persons  on 
persons, — ^in  the  case  of  property,  for  instance,  the 
claim  of  excluding  others  from  possessing  it  The 
idea  of  right  indieates  an  ethieal  relation,  and  al) 
moral  relations  may  be  infringed ;  claims  may  be 
made  and  established  by  law  which  are  wrong  in 
themselves  and  destitute  of  a  corollary  obligation  $ 
they  are  like  every  other  wrong  done  by  society  or 
government;  they  prove  nothing  concerning  the 
origin  or  essential  character  of  rights.  On  the 
other  hand,  claims  are  gradually  more  clearly 
acknowledged,  and  new  ones,  which  were  not  per- 
ceived in  early  periods,  are  for  the  first  time  per- 
ceived, and  surrounded  with  legislative  protection, 
as  civilization  advances.  Thus,  original  rights,  oz 
the  rights  of  man,  are  not  meant  to  be  daima 
which  man  has  always  perceived  or  Insisted  upon 
or  protected,  but  those  claims  which,  according  to 
the  person  who  uses  the  term,  logically  flow  from  the 
necessity  of  the  physical  and  moral  existence  c<f 
man ;  for  man  is  born  to  be  a  man, — that  is,  to  lead 
a  human  existence.  They  have  been  called  inalien- 
able rights;  but  they  have  been  alienated,  and 
many  of  them  are  not  perceived  for  long  periods. 
Lieber,  in  his  Political  Ethics,  calls  them  primordial 
rights :  he  means  rights  directly  flowing  from  tlie 
nature  of  man,  developed  by  civilisation,  and 
always  showing  themselves  clearer  and  clearer  as 
society  advances.  He  enumerates,  as  such  especi- 
ally, the  following:  the  right  of  protection;  the 
right  of  personal  freedom, — that  is,  the  claim  of  un- 
restricted action  exoept  so  far  as  the  same  claim  of 
others  necessitates  restriction :  these  two  rights 
involve  the  right  to  have  justice  done  by  the 
public  administration  of  justice,  the  right  of  pro- 
duction and  exchange  (the  right  of  property),  the 
right  of  fVee  locomotion  and  emigration,  the  right 
of  communion  in  speech,  letter,  print,  the  right  of 
worship,  the  right  of  influencing  or  sharing  in  the 
legislation.  All  political  civilisation  steadily  tends 
to  bring  out  these  rights  clearer  and  clearer,  while 
in  the  course  of  this  civilization,  from  its  inoipienoy, 
with  its  relapses,  they  appear  more  or  less  de- 
veloped in  different  periods  and  frequently  wholly 
in  abeyance :  nevertheless,  they  have  their  origin 
in  the  personality  of  man  as  a  social  being. 

Publicists  and  jurists  have  made  the  following 
further  distinction  of  rights : 

5*  Rights  are  perfect  and  imperfect.  When 
the  things  which  we  hare  a  right  to  possess, 
or  the  actions  we  have  a  right  to  do,  are  or 
may  be  fixed  and  determinate,  the  right  is 
a  perfect  one;  but  when  the  thing  or  the 
actions  are  vague  and  indeterminate,  the 
right  is  an  imperfect  one.  If  a  man  demand 
his  property  wnich  is  withheld  from  him,  the 
right '  tnat  supports  his  demand  is  a  perfeo* 
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one,  because  the  thing  demanded  is  or  may 
be  fixed  and  determinate ;  bat  if  a  poor  man 
ask  relief  from  those  from  whom  he  has 
reason  to  expect  it,  the  right  which  supports 
his  petition  is  an  imperfect  one,  because  the 
relief  which  he  expects  is  a  vague,  indetei^ 
minate  thine.  Rutherforth,  Inst  c.  2,  J  4 ; 
Grotius,  lib.  1,  c.  1,  i  4. 

6*  Rights  are  also  absolute  and  qualified.  A 
man  has  an  absolute  right  to  recover  property 
which  belongs  to  him ;  an  agent  has  a  quali- 
fied right  to  recover  such  property  when  it 
had  beBu  intrusted  to  his  care,  and  which 
has  been  unlawfully  taken  out  of  his  posses- 
sion. 

Rights  might  with  propriety  be  also  divided 
into  natural  and  civR  rights ;  but  as  all  the 
rights  which  man  has  received  from  nature 
have  been  modified  and  acquired  anew  from 
the  civil  law,  it  is  more  proper,  when  con- 
riderine  their  object,  to  divide  them  into 
political  and  civil  rights. 

Km  Political  rights  consist  in  the  power  to 
participate,  directly  or  indirectly,  in  the  eeta- 
olishment  or  management  of  government. 
These  political  rights  are  fixed  by  the  con- 
Btitution.  Every  citizen  has  the  right  of 
voting  for  public  officers,  and  of  beine  elected : 
these  are  the  political  rights  which  the 
humblest  citisen  possesses. 

Civil  rights  are  thoee  which  have  no  reli^ 
tion  to  the  establishment,  support,  or  manage- 
ment of  the  government.  These  consist  in 
the  power  of  acquiring  ahd  enjoying  property, 
of  exercising  the  paternal  ana  marital  powers, 
and  the  like.  It  will  be  observed  that  every 
one,  unless  deprived  of  them  by  a  sentence 
of  civil  death,  is  in  the  enjoyment  of  his 
eivil  rights, — ^which  is  not  the  case  with 
politicar  rights ;  for  an  alien,  for  example, 
nas  no  political,  although  in  the  iiill  enjoy- 
ment of  bis  civil,  rights. 

9.  These  latter  rights  are  divided  into 
absolute  and  relative.  The  absolute  rights 
of  mankind  may  be  reduced  to  three  prin- 
cipal or  primary  articles :  the  right  of  per- 
sonal security,  which  consists  in  a  person's 
legal  and  uninterrupted  enjoyment  of  his 
lite,  his  liml)s,  his  body,  his  health,  and  his 
reputation;  the  rieht  of  personal  liberty, 
which  consists  in  uie  power  of  locomotion, 
of  changing  situation  or  removing  one's  per- 
son to  whatsoever  place  one's  inclination  may 
direct,  without  any  restraint  unless  by  due 
oourse  of  law ;  the  right  of  property,  which 
consists  in  the  free  use,  enjoyment,  and  dis- 
posal of  all  his  acquisitions,  without  any  con- 
trol or  diminution  save  only  by  the  laws  of 
the  land.    1  Blackstone,  Oomm.  124-139. 

9«  The  relative  rights  are  public  or  private: 
the  first  are  those  which  subsist  between  the 
people  and  the  government ;  as,  the  right  of 
protection  on  the  part  of  the  people,  and  the 
right  of  allegiance  which  is  due  by  the  people 
to  the  government ;  the  second  are  the  reci- 
procal rights  of  husband  and  wife,  parent 
and  child,  guardian  and  ward,  and  master 
and  servant 

Bights  are  also  divided  into  legal  and 


equitable.  The  former  are  those  where  the 
party  has  the  legal  title  to  a  thing ;  and  in 
that  case  his  remedy  for  an  infringement  of 
it  is  by  an  action  in  a  court  of  law.  Al* 
thouffh  the  person  holding  the  legal  title 
may  have  no  actual  interest,  but  hold  only 
as  trustee,  the  suit  must  be  in  his  name,  and 
not,  in  general,  in  that  of  the  cestui  qu4 
trust  1  East,  497 ;  8  Term,  332 ;  1  Saund,  158, 
n.  1 ;  2  Bingh.  20.  The  latter,  or  equitable 
rights,  are  those  which  may  be  enforced  in  o 
court  of  equity  by  the  cestui  que  trust.  See, 
generally,  Bouvier,  Inst.  Index. 

HIOHT  OF  DISCnSBION.  In 
Scotch  Law.  The  ri^ht  which  the  cau- 
tioner (surety)  has  to  insist  that  the  creditor 
shall  do  his  best  to  compel  the  performance 
of  the  contract  by  the  principal  debtor,  be- 
fore he  shall  be  called  upon.  1  Bell,  Comm. 
5th  ed.  347. 

RIGHT  OF  DIVISION.  In  Scotch 
Law.  The  right  which  each  of  several 
cautioners  (sureties)  has  to  refuse  to  answer 
for  more  than  his  own  share  of  the  debt.  To 
entitle  the  cautioner  to  this  right,  the  other 
cautioners  must  be  solvent,  and  there  must 
be  no  words  in  the  bond  to  exclude  it.  1 
Bell^  Comm.  5th  ed.  347. 

RIGHT  OF  HABITATION.  In 
Louisiana.  The  right  of  dwelling  gratui- 
tously in  a  house  the  property  of  another. 
La.  Civ.  Code,  art.  623 ;  3  TouUier,  c.  2,  p. 
325 ;  14  id,  n.  279,  p.  330 ;  Pothier,  n.  22 
-25. 

RIGHT  OF  POSSBSSION.    The 

right  to  possession  which  may  reside  in  one 
man,  while  another  has  the  actual  possession, 
being  the  right  to  enter  and  turn  out  such 
actual  occupant:  eg.  the  right  of  a  disseisee. 
An  apparent  right  of  possession  is  one  which 
may  oe  defeated  by  a  better;  an  actual  right 
of  possession,  one  which  will  stand  the  test 
against  all  opponents.  2  Sharswood,  Blackst. 
Comm.  196* 

RIGHT  OF  PROPBRT7.  The  ab- 
stract right  (merumjus)  which  remains  after 
the  actual  possession  has  been  so  long  gone 
that  the  right  of  possession  is  also  lost,  and  the 
law  will  only  allow  recovery  of  the  land  by  a 
writ  of  right.  It,  together  with  possession 
and  rieht  of  ^Kwsession,  makes  a  perfect  title: 
e.g.  a  aisseisor  has  naked  possession,  the  dis- 
seisee has  right  of  possession  and  right  of 
property.  But  after  twenty,  years  without 
entry  the  right  of  possession  is  transferred 
from  the  disseisee  to  the  disseisor;  and  if  he 
now  buys  up  the  right  of  property  which 
alone  remains  in  ike  disseisee,  the  aisseisor 
will  unite  all  three  rights  in  himself,  and 
thereby  acquire  a  penect  title.  2  Shars- 
wood, Blackst  Comm.  197-199*. 

RIGHT  OF  RELIBF.  In  Scotch 
Law.  The  right  which  the  cautioner  (surety) 
has  aeainst  the  principal  debtor  when  he  has 
been  rorced  to  pay  his  debt.  1  Bell,  Comm. 
5th  ed.  347. 

RIGHT  OF  SBARCH.    See  Search, 
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BiOHT  OF ;  1  Kent,  Comxn.  9th  ed.  153,  n. ;  1 
Phillimore,  Int.  Law,  325. 

RIGHT    TO    BEGIN.      In  Practice. 

The  party  who  asserts  the  affirmative  of  an 
issue  has  the  right  to  begin  and  reply,  as  on 
him  is  the  burden  of  proof.  The  substantial 
affirmative,  not  the  verbal,  gives  the  right.  1 
Greenleaf,  Ev.  J  74 ;  18  B.  Monr.  Ky.  136 ;  6 
Ohio  St.  307 ;  2  Gray,  Mass.  260. 

RIGHT  PATENT.  The  name  of  an 
ancient  writ,  which,  Fitzherbert  says,  "ought 
to  be  brought  of  lands  and  tenements,  and 
not  of  an  advowson,  or  of  common,  and  lieth 
only  of  an  estate  of  fee-simple,  and  not  for 
him  who  has  a  lesser  estate,  as  tenant  in  tail, 
tenant  in  frank-marriage,  or  tenant  for  life.'' 
Fitzherbert,  Nat.  Brev.  1. 

RING-DROPPING.  In  Criminal 
Law.  A  phrase  applied  in  England  to  a 
trick  frequently  practised  in  committing' lar- 
cenies. It  is  difficult  to  define  it:  it  will 
be  sufficiently  exemplified  by  the  following 
cases.  The  prisoner,  with  some  accomplices, 
being  in  company  with  the  prosecutor,  pre- 
tended to  find  a  valuable  ring  wrapped  up  in 
a  paper,  appearing  to  be  a  jeweller's  receipt 
for  "a  rich  brilliant  diamond  ring."  They 
offered  to  leave  the  ring  with  the  prosecutor 
if  he  would  deposit  some  money  and  his 
watch  as  a  security.  The  prosecutor,  having 
accordingly  laid  dovm  his  watch  and  money 
on  a  table,  was  beckoned  out  of  the  room  by 
one  of  the  confederates,  while  the  others  took 
away  his  watch  and  money.  This  was  held 
to  amount  to  a  larceny.  1  Leach,  Cr.  Gas.  238 ; 
2  East,  PI.  Cr.  678.  In  another  case,  under 
similar  circumstances,  the  prisoner  procured 
from  the  prosecutor  twenty  guineas,  pro- 
mising to  return  them  the  next  momine,  and 
leaving  the  false  jewel  vnth  him.  This  was 
also  held  to  be  larceny.  1  Leach,  Cr.  Cas. 
314;  2  East,  PI.  Cr.  679.  In  these  cases  the 
prosecutor  had  no  intention  of  parting  with 
the  property  in  the  money  or  goods  stolen. 
It  was  taken,  in  the  first  case,  while  the 
transaction  was  proceeding,  without  his  know- 
ledge; and  in  the  last,  under  the  promise 
that  it  should  be  returned.  See  2  Leach,  Cr. 
Cas.  640. 

RINGING  THE  CHA.NGE.  In 
Criminal  Law.  A  trick  practised  by  a 
criminal,  by  which,  on  receiving  a  good 
piece  of  money  in  payment  of  an  article,  he 
pretends  it  is  not  good,  and,  changing  it,  re- 
turns to  the  buyer  a  spurious  coin.  For  ex- 
ample, the  prosecutor  having  bargained  with 
the  prisoner,  who  was  selling  fruit  about  the 
streets,  to  have  five  apricots  for  sixpence,  gave 
him  a  good  shilling  to  change.  Tne  prisoner 
put  the  shilling  into  his  mouth,  as  if  to  bite  it 
m  order  to  try  its  goodness,  and,  returning  a 
shilling  to  the  prosecutor,  told  him  it  was  a 
bad  one.  The  prosecutor  gave  him  another 
good  shilling,  which  he  also  affected  to  bite, 
and  then  returned  another  shilling,  saying 
it  was  a  bad  one.  The  prosecutor  eave  him 
another  good  shilling,  with  which  ne  prac- 1 


tised  this  trick  a  third  time ;  the  shillings  re- 
turned by  him  being  in  every  respect  bad, 
2  Leach,  Cr.  Cas.  64.  This  was  he]a  to  be  an 
uttering  of  false  money.  1  Russell,  Crimes, 
114. 

RINGS-GIVING.  The  giving  of  solden 
rings  by  a  newly-created  serjeant-at-law  to 
every  person  of  rank  at  court,  from  the 
princes  of  the  blood,  throtigh  the  lords  in 
parliament  and  the  justices  and  barons  of  the 
courts,  down  to  the  meanest  clerk  of  com- 
mon pleas,  to  each  one  according  to  his  dig^ 
nity.  The  expense  was  not  less  than  forty 
pounds  English  money.  Fortesque,  Amos 
ed.  190;  10  Coke,  Introd.  23. 

RIOT.  In  Criminal  Law.  A  tumult- 
uous disturbance  of  the  peace  by  three 
persons  or  more,  assembling  together  of  their 
own  authority  with  an  intent  mutually  to 
assist  each  other  against  any  who  sholf  op- 
pose them,  in  the  execution  of  some  enterprise 
of  a  private  nature,  and  afterwards  actually 
executing  the  same  in  a  violent  and  turbu- 
lent manner,  to  the  terror  of  the  people, 
whether  the  act  intended  were  of  itself  law- 
ful or  unlavrful.  Hawkins,  PI.  Cr.  c.  65,  }  1. 
See  3  Blackf.  Ind.  209 ;  4  u2.  72 ;  3  Rich. 
So.  C.  337  ;  6  Penn.  St.  83. 

d*  In  this  case  there  must  be  proved— ^r«<, 
an  unlawful  assembling,  15  N,  H.  169 ;  for 
if  a  number  of  persons  lawfully  met  together, 
as,  for  example,  at  a  fire,  or  in  a  theatre  or  a 
church,  should  suddenly  quarrel  and  fight, 
the  offence  is  an  affrayi  and  not  a  riot,  be- 
cause there  was  no  unlawful  assembling; 
but  if  three  or  more  being  so  assembled, 
on  a  dispute  occurring,  form  into  parties 
with  promisee  of  mutual  assistance,  which 
promises  may  be  express,  or  implied  from 
the  circumstances,  then  the  offence  will  no 
longer  be  an  affray,  but  a  riot ;  the  unlavrful 
combination  will  amount  to  an  assembling 
within  the  meaning  of  the  law.  In  this  manner 
any  lawful  assembly  may  be  converted  into  a 
riot.  18  Me.  346 ;  2  Campb.  328.  Any  one 
who  joins  the  rioters  i^r  they  have  actually 
commenced  is  equally  guilty  aa  if  he  had 
joined  them  while  assembling. 

B*  Secondly,  proof  must  be  made  of  actual 
violence  and  force  on  the  part  of  the  rioters, 
or  of  such  circumstances  as  have  an  appa- 
rent tendency  to  force  and  violence,  and  cad- 
culated  to  strike  terror  into  the  public  mind, 
2  Campb.  369.  The  definition  requires  that 
the  offenders  should  assemble  of  their  own 
authority,  in  order  to  create  a  riot:  if,  there- 
fore, the  parties  act  under  the  authority  of 
the  law,  tney  may  use  any  necessary  force  to 
enforce  their  mandate,  without  conunitting 
this  offence.    See  1  Hill,  So.  C.  362. 

4*  Thirdly,  evidence  must  be  given  that 
the  defendants  acted  in  the  riot  and  were 
participants  in  the  disturbance.  1  Morr. 
Tenn.  142.  It  is  sufficient  if  they  be  present 
encouraging  or  giving  countenance,  support, 
or  acquiescence  to  the  act.  9  Miss.  270.  See 
1  Russell,  Crimes,  247 ;  Viner,  Abr, ;  Hawkins, 
PI.  Cr.  0.  65,  ii  1,  8,  9;  Coke,  3d  Inst.  170; 


BIOTOUSLY 


487 


RIYSR 


4  Blackstone,  Comm.  146;  Gomjns,  Dig.; 
Roecoe,  Grim.  £v. 

RIOTOUBLT.  In  Pleading;.  A  tech- 
nical  word,  properly  used  in  an  indictment 
for  a  riot,  which  of  itself  implies  yiolenoe. 
2. Sees.  Gas.  So.  13 ;  2  Strange,  834 ;  2  Ghittj, 
Grim.  Law,  489. 

RIP  A  (Lat.).  The  banks  of  a  river,  or 
the  place  beyond  which  the  waters  do  not  in 
their  natural  course  overflow. 

An  extraordinary  overflow  does  not  change 
the  banks  of  the  river.  Pothier,  Pand.  lib. 
50.    See  Banks  ;  River. 

RIPARIAN  PROPRIBTORS.  Those 
who  own  the  land  bounding  upon  a  water- 
course. 4  Mas.  G.  G.  397. 
^  Each  riparian  proprietor  owns  that 'por- 
tion of  the  bed  of  the  river  (not  navigaole) 
which  is  adjoining  his  land  tuque  ad  Jilum 
aquas;  or,  in  other  words,  to  me  thread  or 
central  line  of  the  stream.  Hargrave, 
Tracts,  5 ;  Holt,  499 ;  3  Dane,  Abr.  4 ;  7 
Mass.  496 ;  5  Wend.  N.  Y.  423 ;  26  id.  404 ; 
3  Gaines,  N.  T.  319;  20  Johns.  91;  2 
Conn.  482;  11  Ohio  St.  138;«Angell,  Wat- 
Courses,  3-10;  Karnes,  £q.  part  1,  c.  1,  s.  1. 
See  Rivbr;  Watbr-^ourse;  Tidi-Water; 
Whart;  Alluvion;  Avulsion. 

RIFUARIAN  LAW.  A  code  of  laws 
of  the  Franks,  who  occupied  the  country 
apon  the  Rhine,  the  Meuse,  and  the  Scheldt, 
wno  were  collectively  known  by  the  name 
Ripuarians,  and  their  laws  as  Ripuarian 
law. 

RISKS  AND  PERILS.  In  Inenranoe. 

Those  causes  against  loss  from  which  the  in- 
surer is  to  be  protected  in  virtue  of  the  con- 
tract for  insurance. 

The  risk  or  peril  in  a  life  policy  is  death  ; 
under  a  fire  policy,  damage  by  fire;  and 
under  a  marine  policy,  by  perils  of  the  seas, 
usually  including  fire;  and  under  a  policy 
upon  subjects  at  risk  in  lake,  river,  or  canal 
navigation,  by  perils  of  the  same.  See  In- 
surable Interest  ;  Insurance  ;  Policy  ; 
Warrant^ 

fl»  Under  a  marine  insurance  the  risks 
are  from  a  certain  place  to  a  certain  other,  or 
from  one  date  to  another.  The  perils  usually 
insured  against  as  ''perils  of  the  seas''  are 
— ^fire,  lightning,  winds,  waves,  rocks,  shoals, 
and  collisions,  and  also  the  perils  of  hostile 
capture,  piracy,  theft,  arrest,  barratry,  and 
jettisons.  1  Phillips,  Ins.  {  1099  et  seq.  But 
a  distinction  is  made  between  the  extraordi- 
nary action  of  perils  of  the  seas,  for  which 
underwriters  are  liable,  and  wear  and  tear 
and  deterioration  by  decay,  for  which  they 
are  not  liable.    1  Phillips,  Ins.  }  1105. 

Perils  of  lakes,  rivers,  etc.  are  analogous 
to  those  of  the  seas.  1  Phillips,  Ins.  {  1099, 
n.  See,  as  to  sea  risks,  Grabbe,  405 ;  16 
Eng.  L.  &  Eq.  215  ;  22  id.  573 ;  27  id.  140 ; 
29  R  111 ;  32  Mi.  63  ;  33  id.  325 ;  34  id.  266, 
277;  36  id.  109,  455;  38  id.  39;  7  Ell.  & 
B.  172,  469 ;  4  Rich.  Eq.  So.  C.  416 ;  18  Mo. 
198 ;   23  Penn.  St.  65  ;   32  id.  351;   28  Me. 


414 ;  2  Paine,  C.  C.  82 ;  16  B.  Monr.  Ky.  467 ; 
4  Du.  N.  Y.  141 ;  6  id.  191, 282 ;  13  Miss.  57 ; 
11  Ind.  171 ;  1  Bosw.  N.  Y.  61 ;  3  Dutch.  N.  J. 
645;  13  Ala.  167;  6  Gray,  Mass.  192;  35 
N.  H.  328. 

8«  Underwriters  are  not  liable  for  loss  oc> 
casioned  by  the  ^oss  misconduct  of  the  as- 
sured or  imputable  to  him ;  but  if  a  vessel  is 
seaworthy,  with  suitable  officers  and  crew, 
underwriters  are  liable  for  loss  though  occa- 
sioned through  the  mistakes  or  want  of  assi- 
duity and  vigilance  of  the  officers  or  men.  1 
Phillips,  Ins.  {  1049.  Underwriters  are  not 
answerable  for  loss  directly  attributa1)le  to 
the  qualifications  of  the  insured  subject,  inde- 
penaently  of  the  specified  risks,  1  Phillips, 
Ins.  c.  ziii.  sect,  v.,  or  for  loss  distinctly  occa- 
sioned by  the  fraudulent  or  gross  negligence 
of  the  assured. 

4*  Insurance  agfunst  illegal  risks — such 
as  trading  with  an  enemy,  the  slave-trade, 
piratical  cruitors,  and  illegal  kinds  of  busi- 
ness— ^is  void.  1  Phillips,  Ins.  {{  210,  691. 
Policies  usually  contain  express  exceptions 
of  some  risks  besides  those  impliedly  except- 
ed. These  may  be — in  maritime  insurancej 
contraband  and  illicit,  interloping  trade,  vio- 
lation of  blockade,  mobs  and  civil  commo- 
tions ;  in  Jire  policies^  loss  on  jewelry,  paint- 
ings, sculpture,  by  hazardous  trades,  etc. ;  in 
lifi  policies,  loss  by  suicide,  risk  in  certain 
climates  or  localities  and  in  certain  hazard- 
ous employments  without  express  permission. 
1  Phillips,  Ins.  }2  55,  63,  64.  See  Loss; 
Total  Loss ;  Average. 

RIVSR.  A  natural  stream  of  water  flow- 
ing betwixt  banks  or  walls  in  a  bed  of  con- 
siderable depth  and  width,  being  so  called 
whether  its  current  sets  always  one  way  or 
flows  and  reflows  with  the  tide.  Woolrych, 
Wat. 40;  ION.  H.  467. 

!t«  Rivers  are  either  public  or  private. 
Public  rivers  are  divided  into  navigaole  and 
not  navigable, — the  distinction  l^ing  that 
the  former  flow  and  reflow  with  the  tide, 
while  the  latter  do  not.  Both  are  navigable 
in  the  'popular  sense  of  the  term.  Angell, 
Tide-Wat.  74,  75  ;  7  Pet.  324 ;  5  Pick.  Mass, 
199;  26  Wend.  N.  Y.  404;  4  Bamew.  &  C. 
602 ;  5  Taunt.  705. 

At  common  law,  the  bed  or  soil  of  all  rivers 
subject  to  the  ebb  and  flow  of  the  tide,  to  the 
extent  of  such  ebb  and  flow,  belongs  to  the 
crown;  and  the  bed  or  soil  of  all  rivers 
above  the  ebb  and  flow  of  the  tide,  or  in 
which  there  is  no  tidal  effect,  belongs  to  the 
riparian  proprietors,  each  owning  to  the  cen- 
tre or  thread, — ad  Jilum  o^ce,  which  see, — 
where  the  opposite  backH  belong  to  different 
persons.  Augell,  Tide- Wat.  20 ;  Dav.  Dist 
Ct.  149;  5  Barnew.  &  Aid.  268.  In  this 
country  the  common  law  has  been  recognized 
as  the  law  of  many  of  the  states, — the  state 
I  succeeding  to  the  right  of  the  crown,  4  Pick. 
Mass.  268 ;  26  Wend.  N.  Y.  404;  31  Me.  9 ; 
1  Halst.  N.  J.  1 ;  2  Conn.  481;  2  Swan,  Tenn. 
I  9  ;  16  Ohio,  540 ;  4  Wise.  486  ;  but  in  Penn- 
sylvania.  North  Carolina,  South  Carolina, 
,  Iowa,  Mississippi,  and  Alabama,  it  has  been 
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determined  that  the  common  law  does  not 
prevail,  and  that  the  ownership  of  the  bed  or 
•oil  of  all  rivers  navigable  for  any  useful 
purpose  of  trade  or  ap^riculture,  whetner  tidal 
or  fresh- water,  is  iu  the  state.  2  Binn.  Penn. 
475  ;  14  Serg.  &  R.  Penn.  71 ;  3  Ired.  No.  C. 
277 ;  1  M'Cord,  So. C.  580 ;  3  Iowa,  I;  4 id, 
199 ;  29  Miss.  21 ;  11  Ala.  436.  At  common 
law,  the  ownership  of  the  crown  extends  to 
high-water  mark,  Angell,  Tide-Wat  69-71 ; 
Woolrych,  Wat.  433-450 ;  3  Barnew.  &  Aid. 
967 ;  5  id,  268 ;  and  in  several  states  of  this 
country  the  common  law  has  been  followed, 
12  Barb.  N.  Y.  616 ;  1  Dutch.  N.  J.  525 ;  3 
Zabr .  N.  J.  624 ;  6  Mass.  435 ;  7  Cush.  Mass.  53 ; 
14Qrav,  Mass.  ;  7  Pet.  324 ;  3  How.  221 ;  25 
Conn.  346^;  but  in  others  it  has  been  modified 
by  extending  the  ownership  of  the  riparian 
proprietor,  subject  to  the  servitudes  or  navi- 

fation  and  fishery,  to  low-water  mark,  28 
'enn.  St.  206 ;  1  Whart.  Penn.  124 ;  2  id. 
508 ;  4  Call,  Ya.  441 ;  3  Rand.  Va.  33 ;  14 
B.  Monr.  Ky.  367;  11  Ohio,  138:  unless 
these  decisions  may  be  explained  as  apply- 
ing to  fresh-water  rivers.  2  Smith,  Lead. 
Cas.  224. 

8*  In  England,  many  rivers  originally  pri- 
vate have  become  public,  as  regards  the  right 
of  navigation,'  either  by  immemorial  use  or 
by  acts  of  parliament.  Woolrych,  Wat.  40. 
In  this  country,  all  rivers,  whether  tidal  or 
fresh-water,  are,  of  common  right,  navigable 
highways,  if  naturally  capable  of  use  for  the 
floating  of  vessels,  boats,  rafts,  or  even  logs, 
or  '^wnenever  they  are  found  of  sufficient 
capacity  to  float  the  products  of  the  mines, 
the  forests,  or  the  tillage  of  the  country 
through  which  they  flow,  to  market."  8  Barb. 
N.  Y.  239 ;  18  td.  277 ;  31  Me.  9 ;  42  id.  552 ; 
20  Johns.  N.  Y.  90;  3  N.  H.  321;  10  111. 
351 ;  2  Swan,  Tenn.  9 ;  2  Mich.  519 ;  5  Ind. 
8.  The  state  has  the  right  to  improve  all 
such  rivers,  and  to  regulate  them  by  lawful  en- 
actments for  the  public  good.  4  Kich.  So.  C. 
69 ;  31  Me.  361 ;  5  Ind.  fs ;  29  Miss.  21.  Any 
obstruction  of  them  without  legislative  au- 
thority is  a  nuisance,  and  any  person  having 
occasion  to  use  the  river  may  abate  the  same, 
or,  if  injured  thereby,  may  receive  his  dam- 
ages from  its  author.  Angell,  Tide-Wat. 
111-123 ;  28  Penn.  St.  195 ;  4  Wise.  454 ;  4 
Cal.  180;  6  Cow.  N.  Y.  518;  10  Mass.  70;  5 
Pick.  Mass.  492 ;  4  Watts,  Penn.  437.  And 
see  Bridge.  By  the  ordinance  of  1787,  art. 
4,  relating  to  the  northwestern  territory,  it 
is  provided  that  the  navigable  waters  lead- 
ing into  the  Mississippi  and  St.  Lawrence, 
and  the  carrying-places  between  the  ^ame, 
shall  be  common  highways  and  forever  free. 
3  Story,  U.  S.  Laws,  2077  ;  29  Miss.  21 ;  2 
Mich.  519. 

Rivers,  when  naturally  unfit  for  public  use, 
as  above  described,  are  called  private  rivers. 
They  are  the  private  property  of  the  ripa- 
rian proprietors,  and  cannot  be  appropriated 
to  puolic  use,  as  highways,  by  deepening  or 
improving  their  channels,  without  compenRa- 
tion  to  their  owners.  16  Ohio,  540 :  26  Wend. 
N.  Y.  404;  6  Barb.  N.  Y.  265;    18  id,  277  ; 


8  Penn.  St.  379;  10  Me.  278;  lM'Cord,So.O 
580.    And  see  Watxr-Coursi. 

4*  A  river,  then,  may  be  considered — ai 
private  in  the  case  of  shallow  and  obstructed 
streams ;  as  private  property,  but  subject  to 
public  use,  when  it  can  be  navigated ;  and  af 
public,  both  with  regard  to  its  use  and  pro- 
perty. Some  rivers  possess  all  these  qualities. 
The  Hudson  is  mentioned  as  an  instance :  in 
one  part  it  is  entirely  private  property ;  in 
another,  the  public  have  the  use  of  it ;  and 
it  is  public  property  from  the  mouth  as  high 
up  as  the  tide  flows.  Angell,  Wat.-Conr.  2&, 
266 ;  6  Barb.  N.  Y.  265.  See,  generally.  La. 
Civ.  Code,  444;  Baoon,Abr.iVero^a^MWff(B3); 
Jaoobsen,  Sea  Laws;  3  Kent,  Comm. 41 1-439; 
Woolrych,  Waters ;  Schultes,  Aquatic  Rights; 
Washburn,  Real  Prop. ;  Cruise,  Dig.  Green- 
leaf  ed.;  Boundaries. 

RIX  DOIiIiAft.  The  name  of  a  coin. 
The  rix  dollar  of  Bremen  is  deemed,  as  mo- 
ney of  account  at  the  custom-house,  to  be  of 
the  value  of  seventy-eight  and  three-quarters 
cents.  Act  of  March  3,  1843.  The  rix  dol- 
lar is  computed  at  one  hundred  cents.  Act 
of  March  2, 1799,  s.  61.    See  Foreign  Coins. 


(Lat.).     In  CivU  Law.    A  dia- 
pute ;  a  quarrel.    Dig.  48.  8. 17. 

RIXATRIX  (lAit.).    A  common  toold. 

ROAD.  A  passage  through  the  country 
for  the  use  of  tne  people.  3  Yeates,  Penn. 
421.    See  Wat. 

In  Maritime  Law.  An  open  passage  of 
the  sea,  which,  from  the  situation  of  the  ad- 
jacent land  and  its  own  depth  and  wideness, 
affords  a  secure  place  for  the  common  riding 
and anchoringof vessels.  Hale, de  Port. Mar. 
p.  2,  c.  2.  This  word,  however,  does  not 
appear  to  have  a  very  definite  meaning.  2 
Cnitty,  Com.  Law.  4,  5. 

ROARING.  A  disease  among  horses,  oc- 
casioned by  the  circumstance  of  the  neck  of 
the  windpipe  beine  too  narrow  for  accele- 
rated respiration:  tne  disorder  is  frequently 
S reduced  by  sore  throat  or  other  topical  in- 
ammation.  ^ 

A  horse  afflicted  with  this  malady  is  ren- 
dered less  serviceable,  and  he  is,  therefore, 
unsound.    2  Stark.  81 ;  2  Campb.  523. 

ROBBER.  One  who  commits  a  robbery. 
One  who  feloniously  and  forcibly  takes  gooaa 
or  money  to  any  value  from  the  person  of 
another  by  violence  or  putting  him  m  fear. 

ROBBBR7.  In  Criminal  Law.  The 
felonious  and  forcible  taking  from  the  person 
of  another,  goods  or  money  to  any  value,  by 
violence  or  putting  him  in  fear.  4  Blackst. 
Comm.  243 ;  1  Baldw.  C.  C.  102.  See  12 
Ga.  293. 

SI*  Robbery,  by  the  common  law,  is  larceny 
from  the  person,  accompanied  by  violence  or 
by  putting  in  fear ;  ana  an  indictment  there- 
for must  allege  that  the  taking  was  from  the 
person,  and  that  it  was  by  violence  or  by 
putting  in  fear,  in  addition  to  the  averments 
that  are  necessary  in  indictments  for  other 


BOD 


489 


ROYAL  FISH 


iaroenies.  Jebb,  Gr.  Gas.  62 ;  1  Leach,  Gr. 
(]a8.  4ih  ed.  195 ;  7  Maas.  242;  17  td.  539 ;  8 
Gush.  Mass.  215. 

8*  By  "  taking  from  the  person"  is  meant 
not  onlj  the  immediate  taking  from  his  per- 
son, but  also  from  his  presence  when  it  is 
done  with  yiolence  and  against  his  consent. 
1  Hale,  PI.  Gr.  533 ;  2  Russell,  Grimes,  61 ; 
3  Wash.  G.  G.  209 ;  11  Humphr.  Tenn.  167. 
The  taking  must  be  by  violence  or  putting 
the  owner  in  fear;  but  both  these  circum- 
stances need  not  coiicur ;  for  if  a  man  should 
be  knocked  down,  and  then  robbed  while  he 
is  insensible,  the  offence  is  still  a  robbery.  4 
Binn.  Penn.  379.  And  if  the  party  be  put 
in  fear  by  threats  and  then  roboed,  it  is  not 
necessarjr  there  shonld  be  any  greater  vio- 
lence. 17  Mass.  539.  The  violence  or  pot- 
tine  in  fear  must  be  at  the  time  of  the  act 
or  immediately  preceding.     1  Garr.  &  P.  304. 

ROD.  A  measure  sixteen  feet  and  a  half 
long ;  a  perch. 

ROGATORT,  LBTTER8.      See  LiT- 

nilS  ROQATORT. 

ROGUE.  A  French  word,  which  in  that 
language  signifies  proud,  arrogant.  In  some 
of  Sie  ancient  English  statutes  it  means  an 
idle,  sturdy  beggar,  which  is  its  meaning  in 
law.  Rogues  are  usually  punished  as  va- 
grants. Although  the  word  rogue  is  a  word 
of  reproach,  yet  to  charge  one  as  a  roffue  is 
not  actionable.  5  Binn.  Penn.  219.  oee  2 
Dev.  No.  G.  162 ;  Hard.  Ky.  529. 

ROLE  D'EQtriPAGE.  The  list  of  a 
ship's  crew ;  the  muster  roll. 

ROLL.  A  schedule  of  parchment  which 
may  be  turned  up  with  the  hand  in  the  form 
of  a  pipe  or  tube.    Jacob,  Law  Diet. 

In  early  times,  before  paper  oame  in  common  use, 
parohment  was  the  snbstanoe  employed  for  making 
records,  and,  as  the  art  of  bookbinding  was  but  little 
used,  economy  suggested  as  the  most  convenient 
mode  the  adding  of  sheet  to  sheet,  as  was  found 
requisite,  and  they  were  tacked  together  in  such 
a  manner  that  the  whole  length  might  be  wound 
up  together  in  the  form  of  spiral  rolls. 

The  records  of  a  court  or  office. 

ROLLS  OFFICE  OF  THE  CHAN- 
CERT*.  An  office  in  Ghancery  Lane,  Lon- 
don, which  contains  rolls  and  records  of  the 
high  court  of  chancery,  of  which  the  master 
of  the  rolls  is  keeper.  It  was  formerly  called 
domus  conversorum.  having  been  appointed 
by  Henry  III.  for  the  use  of  oonvertea  Jews, 
but  for  irregularities  they  were  expelled  by 
Edward  II.,  when  it  was  put  to  its  present 
use.    Blount,  Encyc.  Lond. 

ROBCNET  B1AR8H.  A  tract  of  land 
in  the  county  of  Kent,  England,  containing 
twenty-four  thousand  acres,  governed  by 
certain  ancient  and  equitable  laws  of  sewers, 
composed  by  Henry  de  Bathe,  a  venerable 
judge  in  the  reign  of  king  Henry  III. ;  from 
which  laws  all  commissioners  of  sewers  in 
England  may  receive  light  and  direction.  3 
Stephen,  Gomm.  442,  note  (a) ;  3  Blaokstone, 
Comm.  73,  note  (i) ;  Goke,  4th  Inst.  276. 


ROOD  OF  LAND.  The  fourth  part  o^ 
an  acre. 

ROOT.  That  part  of  a  tree  or  plant  under 
ground  from  which  it  draws  most  of  its  nou- 
rishment from  the  earth. 

When  the  roots  of  a  tree  planted  in  one 
man's  land  extend  into  that  of  another,  this 
circumstance  does  not  give  the  latter  any 
rieht  to  the  tree,  though  such  is  the  doctrine 
of  the  civil  law,  Dig.  41.  1.  7.  13 ;  but  such 
person  has  a  right  to  cut  off  the  roots  up  to 
his  line.    Rolle,  394.    See  Tru. 

In  a  figurative  sense,  the  term  root  is  used 
to  signify  the  person  from  whom  one  or  more 
others  are  descended. 

ROSTER.  A  list  of  persons  who  are  in 
their  turn  to  perform  certain  duties  required 
of  them  by  law.    Tytler,  Gourts-Mart.  93. 

ROTA  (Lat).  A  court.  A  celebrated 
court  of  appeals  at  Rome,  of  which  one  judge 
must  be  a  German,  one  a  Frenchman,  two 
Spaniards,  and  eight  Italians.  Encyc.  Brit. 
Its  decisions  had  great  weiffht»  but  were  not 
law,  although  j udged  by  the  law.  Sacciss  Trao. 
de  Gom.  et  Gomb.  {  1,  qusst  7,  pars  2,  ampL 
8,  num.  219,  220,  253,  254.  There  was  also 
a  celebrated  rota  or  court  at  Genoa  about 
the  sixteenth  century,  or  before,  whose  deci- 
sions in  maritime  matters  form  the  first  part 
of  Straccha  de  Merc. 

ROTURIER.      In  Old  French  Law. 

One  not  noble.  Diet,  de  I'Acad.  Frang. 
A  free  commoner ;  one  who  did  not  hold  his 
land  by  homage  and  fealty,  yet  owed  certain 
services.    Howard,  Diet,  de  Normande. 

ROUBLE.  The  name  of  a  coin.  The 
rouble  of  Russia,  as  money  of  account,  is 
deemed  and  taken  at  the  custom-house  to  be 
of  the  value  of  seventy-five  cento.  Act  of 
March  3,  1843. 

ROtrp.  In  Sootoh  Itaw.  Sale  by 
auction.  Auction.  Index  to  Burton,  Law 
of  Scotl. ;  Bell,  Diet.  Auction, 

ROtTT.  In  Cxlminal  Law.  A  disturb- 
ance of  the  peace  by  persons  assembled  to- 
gether with  an  intention  to  do  a  thing- which 
if  executed  would  have  made  them  rioters, 
and  actuallv  making  a  motion  towards  the 
execution  of  their  purpose. 

It  generally  aerees  m  all  particulars  with 
a  riot,  except  only  in  this:  that  it  may  be  a 
complete  onenoe  without  the  execution  of  the 
intended  enterprise.  Hawkins,  PI.  Gr.  c.  65, 
s.  14 ;  1  Russell,  Grimes,  253 ;  4  Blackstone, 
Gomm.  140 ;  Viner,  Abr.  Riots,  etc,  (A  2) ; 
Gomyns,  Dig.  Forcible  JEniry  (D  9). 

ROUTOtrSLT.     In  Pleading.      A 

technical  word,  properly  used  in  indictments 
for  a  rout  as  descriptive  of  the  offence.  2 
Salk.  593. 

R07AL  FISH.  Whales  and  sturgeons, — 
to  which  some  add  porpoises,— which  when 
cast  on  shore  or  caught  near  shore  belong 
to  the  king  of  England  by  his  prerogative. 
1  Edw.  I. ;  17  Edw.  V.  c.  I ;  1  Eliz.  c.  5 ;  17 
Edw.  II.  0.  11 ;  Bracton,  1.  3,  c.  3 ;  Britton,  o 
17 ;  Fleta,  lib.  1,  c  45,  46. 
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R07AL  HONORS.  In  diplomatio  lan- 
guage, by  this  term  is  understood  the  rights 
enjoyed  by  every  empire  or  kingdom  in  Eu- 
rope, by  the  pope,  the  g^rand  duchies  of  Qer- 
many,  and  the  Germanic  and  Swiss  confede- 
ratiouH,  to  precedence  over  all  others  who 
do  not  enjoy  the  same  rank,  with  the  exclu- 
sive right  of  sending  to  other  states  public 
ministers  of  the  first  rank,  as  ambassadors, 
together  with  other  distinctive  titles  and 
ceremonies.  Vattel,  Law  of  Nat  b.  2,  o.  3, 
{  38 ;  Wheaton,  Int.  Law,  pt.  2,  c.  3,  {  2. 

R07AL  MINES.  Mines  of  silver  and 
gold  belong  to  the  kin^  of  England,  as  part 
of  his  prerogative  uf  coinage,  to  furnish  nim 
with  material.  1  Sharswood,  Blaokst.  Oomm. 
294*.    See  Minks. 

RtTBRIC.  The  title  or  inscription  of  any 
law  or  statute ;  because  the  copyists  formerly 
drew  and  painted  the  title  of  laws  and 
statutes  in  red  letters  {rubro  colore),  Ayliffe, 
Pand.  b.  1,  t.  8 ;  Diet,  de  Jur. 

RtTDENESS.    In  Criminal  Law.    An 

impolite  action,  contrary  to  the  usual  rules 
observed  in  society,  committed  by  one  per- 
son against  another. 

This  is  a  relative  term,  which  it  is  difScult 
to  define :  those  acts  which  one  friend  might 
do  to  another  could  not  be  justified  by  per- 
sons altogether  unacquaintea ;  persons  mov- 
ing in  poushed  society  could  not  be  permitted 
to  do  to  each  other  what  boatmen,  hostlers, 
and  such  persons  might  perhaps  justify.  2 
Hagg.  Ecol.  73.  An  act  done  by  a  gentle- 
man towards  a  lady  might  be  considered  rude- 
ness, which  if  done  by  one  gentleman  to  an- 
other might  not  be  looked  upon  in  that  light. 
Russ.  &  K.  130.  A  person  who  touches  an- 
other with  rudeness  is  guilty  of  a  battery. 

RULE  OF  COURT.  An  order  made  by 
a  courO^aving  competent  jurisdiction. 

Rules  of  court  are  either  general  or  special: 
the  former  are  the  laws  by  which  the  prac- 
tice of  the  court  is  governed ;  the  latter  are 
special  orders  made  in  particular  cases. 

Disgbedience  to  these  is  punished  by  giving 
judgment  against  the  disobedient  party,  or 
by  attachment  for  contempt. 

RULE  OF  LAW.  A  general  principle 
of  law,  recognized  as  such  by  authorities,  and 
stated  usually  in  the  form  of  a  maxim.  It  is 
called  a  rule  because  in  doubtful  and  unfore- 
seen cases  it  is  a  rule  for  their  decision :  it 
embraces  particular  cases  within  general 
principles.  TouUier,  tit.  pr61.  n.  17;  1 
blackst.  Gomm.  44 ;  Domat,  liv.  pr61.  t.  1,  s. 
1 ;  Ram,  Judgm.  30 ;  3  Bamew.  &  Ad.  34 ; 
2  Russ.  216,  580,  581 ;  4  id,  305 ;  10  Price, 
Exch.  218,  219,  228 ;  1  Bamew.  &  C.  86 ;  7 
Bingh.  280 ;  1  Ld.  Raym.  728 ;  5  Term,  5 ;  4 
Maulo  &  S.  348.    See  Maxim. 

RULE  NISI.  In  Praotioe.  A  rule 
obtained  on  motion  ex  parte  to  show  cause 
against  the  particular  relief  sought.  Notice 
*8  served  on  the  party  against  whom  the  rule  is 
abtained,  and  the  case  is  then  heard  like  other 
motions,  ex'^ept  that  the  party  showing  cause 


is  entitled  to  open  and  reply.  The  rule  \h 
made  absolute  unless  (nm)  sood  cause  ii 
shown  against  it.  Graham,  Pract.  p.  688; 
3  Stephen,  Gomm.  p.  680. 

RULE  TO  SHOW  CAtTSE.  An  order 
made  by  the  court,  in  a  particular  case,  upon 
motion  of  one  of  the  parties  calling  upon  the 
other  to  appear  at  a  particular  time  before 
the  court,  to  show  cause,  if  any  he  have,  why 
a  certain  thing  should  not  be  done. 

This  rule  is  granted  generally  upon  the 
oath  or  affirmation  of  the  applicant ;  but  upon 
the  hearing  the  evidence  of  competent  wit- 
nesses must  be  given  to  support  the  rule,  and 
the  affidavit  of  the  applicant  is  insufficient. 

RULE  OF  THE  WAR  OF  1756.  In 
Commeroial  La'w,  War.  A  rule  relating 
to  neutrals  was  the  first  time  practically  esta- 
blished in  1756,  and  universally  promulgated, 
that  *'  neutrals  are  not  to  carry  on  in  times 
of  war  a  trade  which  was  interdicted  to  them 
in  times  of  peace."  Chitty,  Law  of  Nat.  166 ; 
2  C.  Rob.  Aom.  186 ;  4  id»  App. ;  Reeve,  Shipp. 
271 ;  1  Kent,  Gomm.  82. 

RULES.  Gertain  limits  vrithout  the  actual 
walls  of  the  prisons,  where  the  prisoner,  on 
proper  security  previously  given  to  the  proper 
authority,  may  reside.  These  limite  are  con- 
sidered, for  all  legal  and  practical  purposes, 
as  merely  a  further  extension  of  the  prison- 
walls.  The  rules  or  permission  to  reside 
without  the  prison  may  be  obtained  by  any 
person  not  committed  criminally,  2  Stranse, 
845,  nor  for  contempt,  id,  817,  by  satisfy- 
ing the  marshal  or  warden  or  other  authority 
of  the  security  with  which  he  may  grant  such 
permission. 

RULES  OF  PRACTICE.  Gertain  or- 
ders made  by  the  courts  for  the  purpose  of 
regulating  the  practice  of  members  of  the  bar 
and  others. 

Every  court  of  record  has  an   inherent 

Eower  to  make  rules  for  the  transaction  of  its 
usiness ;  which  rules  they  may  from  time  to 
time  change,  alter,  rescind,  or  repeal.  While 
they  are  in  force,  the^  must  be  applied  to  all 
cases  which  fall  within  them ;  the^  can  use 
no  discretion,  unless  such  discretion  is  au- 
thorized by  the  rules  themselves.  Rules  of 
court  cannot,  of  course,  contravene  the  con- 
stitution or  the  law  of  the  land.  3  Pick. 
Mass.  512 ;  5  id,  187  ;  2  Harr.  &  J.  Md.  79 ; 
1  Pet.  604 ;  3  Binn.  Penn.  227,  417 ;  3  Serg. 
&  R.  Penn.  253  ;  8  u2.  336 ;  2  Mo.  98. 

RUMOR.  A  eeneral  public  report  of 
certain  things,  without  any  certainty  as  to 
their  truth. 

In  general,  rumor  cannot  be  received  in 
evidence ;  but  when  the  question  is  whether 
such  rumor  existed,  and  not  its  truth  or  false- 
hood, then  evidence  of  it  may  be  given. 

RUNCINUS(Lat.).  A  nag.  1  Thomas, 
Goke,  Litt.  471. 

RUNNING  ACCOUNT.  An  open  ac- 
count.    See  Account;  2  Parsons,  Gontr.  351. 

RUNNING  DATS.     Days  counted  in 
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BQccesflion,  without  any  allowance  for  holi- 
days. The  term  is  used  in  settling  lay- 
days or  days  of  demurrage. 

RUNNING  LANDS.  In  Sootoh  Law. 
Lands  where  the  ridges  of  a  field  belong 
alternately  to  different  proprietors.  Bell, 
Diet. 

RtlNNINa  OF  THE  STATXTTB  OF 
LIMITATIONS.  A  metaphorical  expres- 
sion, by  which  is  meant  that  the  time  men- 
tioned in  the  statute  of  limitations  is  con- 
sidered aa  passing.     1  Bouvier,  Inst.  n.  861. 

RtlNNINa  WITH  THJ3  LAND.     A 

technical  expression  applied  to  covenants 
real  which  affect  the  land.    See  Covenant. 

RtrPBB.    In  Commeroial  Law.     A 

denomination  of  money  in  Bengal.  In  the 
computation  of  ad  valorem  duties  it  is  valued 


at  fifty-five  and  one-half  cents.  Act  of  March 
2,  1799,  s.  61 ;  1  Story,  U.  S.  Laws,  627.  See 
FosBioN  Coins. 

The  rupee  of  British  India,  as  money  of 
account,  at  the  custom-house,  shall  be  deemed 
and  taken  to  be  of  the  value  of  forty-four  and 
one-half  cents.    Act  of  March  3,  1848. 

RtTRAL.  That  which  relates  to  the  coun* 
try :  as,  rural  servitudes.    See  Urban. 

RtrSB  DB  OUERRB  (Fr.).  Literally, 
a  trick  in  war.  A  stratagem.  It  is  said  to 
be  lawful  among  belligerents,  provided  it 
does  not  involve  treachery  and  falsehood. 
GrOtius,  Droit  de  la  Guerre,  liv.  3,  c.  1,  2  9. 

RUTA  (Lat).  In  ClvU  Law.  The  name 
given  to  those  tnings  which  are  extracted  or 
taken  from  land:  as,  sand,  chalk,  coal,  and 
such  other  things.    Pothier,  Pand.  1.  50. 


S. 


SABBATH.  A  name  sometimes  impro- 
perly used  for  Sunday. 

SABINIANS.  A  sect  of  lawyers  whose 
first  chief  was  Atteius  Capito,  and  the  second 
Gsslius  Sabinus,  from  whom  they  derived 
their  name.    Clef  des  Lois  Rom. 

SAC,  SAK  (Lat.  taca  or  sacfui).  An 
ancient  privilege,  which  a  lord  of  a  manor 
claimed  to  have  in  his  court,  of  holding  plea 
in  causes  of  trespass  arising  among  his  ten- 
ants, and  imposing  fines  touching  the  same. 
Termes  de  la  Ley. 

SACABtlRTH,  SACABBRB(from«ac, 
cause,  and  burh,  pledge).  He  that  is  robbed 
and  puts  in  surety  to  prosecute  the  felon  with 
fresh  suit.  Britton,  c.  15, 29 ;  Bracton,  1.  3, 
Q.  32 ;  Gow^l. 

SACQUIBR.  In  Maritiine  Law.  The 
name  of  an  ancient  officer,  whose  business 
was  to  load  and  unload  vessels  laden  with 
salt,  com,  or  fish,  to  prevent  the  ship's  crew 
defraudine  the  mercnant  by  false  tale,  or 
cheating  him  of  his  merchandise  otherwise. 
Laws  of  Gleron,  art.  11,*  published  in  an 
English  translation  in  an  Appendix  to  1 
Pet.  Adm.  xxv.    See  Asrameur  ;  Stevedore. 

SACRAMBNTALBS  (L.  Lat.  sacror 
mentuniy  oath).  Compurgatores,  which  see. 
Jurors.     Law  Fr.  &  Lat.  Diet. 

SACRAMBNTUM  (L.  Lat.).  In  CivU 
Law.  A  gage  in  money  laid  down  in  court 
by  both  parties  that  went  to  law,  returned 
to  him  wno  had  the  verdict  on  his  side,  but 
forfeited  by  the  party  who  was  cast,  to  the 
exchequer,  to  be  laid  out  in  sacris  rebusy  and 
therefore  so  called.  Tarro,  lib.  4.  de  Ling, 
Lat.  c.  36. 


An  oath,  as  a  very  sacred  thing.  Ains- 
worth,  Diet. ;  Vicat,  roc.  Jur, 

The  oath  taken  by  soldiers  to  be  true  to 
their  general  and  country.    Id, 

In  Old  Common  Law.  An  oath.  Gar* 
pentier,  Gloss. ;  Gowel ;  Jacob. 

SACRAMBNTtlM    DBCISIONI8 

( Lat.  |.  The  voluntary  or  decisive  oath  of  the 
civil  law,  where  one  of  the  parties  to  a  suit, 
not  being  able  to  prove  his  case,  offers  to  refer 
the  decision  of  the  cause  to  the  oath  of  his 
adversary,  who  is  bound  to  accept  or  make 
the  same  offer  on  his  part,  or  the  whole  is 
considered  as  confessea  by  him.  3  Shara- 
wood,  Blackst.  Comm.  342. 

SACRILBOB.  The  act  of  stealing,  from 
the  temples  or  churches  dedicated  to  the  wor- 
ship of  God,  articles  conseorated  to  divine 
uses.  Pen.  Code  of  China,  b,  1,  s.  2,  {  6; 
Aylifie,  Parerg.  476. 

SiBVITIA(Lat.).  Grueltv.  Toeonstitute 
BcemHa  there  must  be  such  a  degree  of  cruelty 
as  to  endanger  the  party's  suffering  bodily 
hurt.  1  Hagg.  Cons.  35;  2  Mass.  150;  3 
id,  321 ;  4  id,  687. 

SAFB-CONDT7CT.  A  passport  or  per^ 
mission  from  a  neutral  state  to  persons  who 
are  thus  authorized  to  go  and  return  in  safety, 
and,  sometimes,  to  carry  away  certain  things 
in  safety. 

According  to  common  usage,  the  term  pa99port\% 
employed  on  ordinary  oooaeionB  for  the  permission 
given  to  persons  when  there  is  no  reason  why  they 
should  not  go  where  they  please ;  and  •a/e-conduet 
is  the  name  given  to  the  instrument  which  author- 
izes certain  persons,  as  enemies,  to  go  into  places 
where  they  could  not  go  without  danger  unless 
thoB  authorised  by  the  government. 
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The  name  of  an  instrument  given  to  the 
captain  or  master  of  a  ship  to  proceed  on  a 
particular  vojage:  it  usually  contains  his 
name  and  resiiknce,  the  name,  description, 
and  destination  of  the  ship,  with  such  other 
matters  as  the  practice  of  the  place  requires. 
This  document  is  indispensably  necessary  for 
the  safety  of  every  neutral  Bbi|). 

The  act  of  congress  of  April  30, 1790,  s. 
27,  punishes  the  violation  of  any  safe-conduct 
or  passport  granted  under  the  authority  of 
the  United  States,  on  conviction,  with  im- 
prisonment, not  exceeding  three  years,  and 
a  fine  at  the  discretion  of  the  court.  See 
Conduct  ;  Passport  ;  18  Viner,  Abr.  272. 

8AFE-PLBDGZL  A  surety  given  that 
a  man  shall  appear  upon  a  certain  day. 
Bracton,  1.  4,  c.  1. 

BAFEOtTARD.  A  protection  of  the 
king  to  one  who  is  a  stranger,  who  fears 
violence  from  some  of  his  subjects  for  seek- 
ing his  right  by  course  of  law.  Reg.  Orig. 
26. 


Before  mentioned. 
In  contracts  and  pleadings  it  is  usual  and 
proper,  when  it  is  desired  to  speak  of  a  person 
or  tning  before  mentioned,  to  designate  them 
by  the  term  said  or  aforesaidt  or  by  some 
similar  term ;  otherwise  the  latter  description 
will  be  ill  for  want  of  certainty.  2  Lev. 
207;  Comyns,  Dig.  Pleader  (G  18);  Gould, 
Plead,  c.  3,  |  63. 

SAILINa  INSTRtrCTIONS.  In 
Maritime  ImA'w,  Written  or  printed  direc- 
tions, delivered  by  the  commanding  officer 
of  a  convoy  to  the  several  masters  of  the  ships 
under  his  care,  by  which  they  are  enabled  to 
understand  and  answer  his  signals,  to  know 
the  place  of  rendezvous  appointed  for  the 
fleet  in  case  of  dispersion  by  storm,  by  an 
enemy,  or  by  any  other  accident. 

Without  sailing  instructions  no  vessel  can 
have  the  full  protection  and  benefit  of  con- 
voy.   Marshall,  Ins.  368. 

8  A  lit  ORB.      Seamen;  nuuriners.     See 

Seamen;  Shipping  Articles. 

BAIBIB-BXECtTTION.  In  French 
La^7.  A  writ  of  execution  bv  which  the 
creditor  places  under  the  custody  of  the  law 
the  movauies  of  his  debtor,  whicn  are  liable 
to  seizure,  in  order  that  out  of  theni  he  may 
obtain  payment  of  the  debt  due  by  Him.  La. 
Code  of  Fract.  art.  641 ;  Dalloz,  Diet.  It  is 
a  writ  very  similar  to  the^ert  factum  of  the 
common  law. 

8AJBXB-FORAINB.    In  Frendi  Law. 

A  permission  given  by  the  proper  judicial 
officer  to  authorize  a  creditor  to  seize  the 
roperty  of  his  debtor  in  the  district  which 
e  mhaoits.  Dalloz,  Diet.  It  has  the  effect 
of  an  attachment  of  propertv,  which  is  ap- 
plied to  the  payment  of  tne  debt  due. 

8 AI8IB-GAGERIB.  In  French  Law. 
A  conservatory  act  of  execution,  bv  which 
the  owner  or  principal  lessor  of  a  house  or 
farm  causes  the  furniture  of  the  house  or 
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farm  leased,  and  on  which  he  has  a  lien,  ut 
be  seized,  in  order  to  obtain  the  rent  doe 
to  him.  It  is  similar  to  the  ditireM  of  the 
common  law.    Dallos,  Diet. 

,  8AI8IB-IMMOBILIZIRIL  In  French 
Law.  A  writ  by  which  the  creditor  puts  in 
the  custody  of  the  law  the  immovables  of  his 
debtor,  that  out  of  the  proceeds  of  their  sale 
he  may  be  paid  his  demand. 

8ALAR7.  A  reward  or  recompense  for 
services  performed. 

It  is  usually  applied  to  the  reward  paid  to  a 
publio  offioer  for  the  peiformanoe  of  hie  ofleial 
duties. 

Salary  is  also  applied  to  the  reward  paid  for  the 
performanoe  of  other  services;  but  if  it  be  not 
fixed  for  each  year  it  is  called  honorarium.  Pothier, 
Pand.  Aooordiog  to  H.  Duyergier,  the  distinotion 
between  honorarium  and  salary  is  this.  By  the 
former  is  understood  the  reward  given  to  the  most 
elevated  professions  for  services  performed;  and 
by  the  latter  the  price  of  hiring  of  domestic  ser- 
vants and  workmen.  19  Tonllier,  n.  268,  p.  292, 
note. 

There  Is  this  differenee  between  salary  and 
price:  the  former  is  the  reward  paid  for  servioes 
or  for  the  hire  of  things;  the  latter  is  the  oob- 
sideration  paid  for  a  thing  sold.  Le^.  Elem.  {{ 
907,  908. 

BALE.  An  agreement  bv  which  one  of 
two  contracting  parties,  called  the  seller, 
gives  a  thing  and  passes  the  title  to  it,  in  ex- 
change for  a  certain  price  in  current  money, 
to  the  other  party,  who  is  called  the  buyer  or 
purchaser,  who,  on  his  part,  agrees  to  pay 
such  price.  Pardessus,  Dr.  Com.  n.  6 ;  Noy, 
Max.  ch.  42;  Sheppard,  Touchst.  244;  2  Rent, 
Gomm.  363;  Potnier,  Vente,  n.  1. 

This  contract  differs  from  a  barter  or  exohaage 
in  this :  that  in  the  latter  the  prico  or  consideration, 
instead  of  being  paid  in  money,  is  paid  in  goods  or 
merchandise  susceptible  of  a  valuation.  3  Salk. 
167 ;  12  N.  H.  390 ;  10  Vt.  457.  It  differs  from  ae- 
cord  and  satisfaction,  because  in  that  contract  the 
thing  is  given  for  the  purpose  of  quieting  a  claim, 
and  not  for  a  prioe.  An  onerous  gift,  when  the 
burden  it  imposes  is  the  payment  of  a  sum  of 
money,  is,  when  accepted,  in  the  nature  of  a  sale. 
When  partition  is  made  between  two  or  more  joint 
owners  of  a  chattel,  it  would  seem  the  contract  la 
in  the  nature  of  a  barter.  See  11  Pick.  Maaa 
311. 

An  absolute  sale  is  one  made  and  completed 
without  any  condition  whatever. 

A  conditional  sale  is  one  which  depends  for 
its  validity  upon  the  fulfilment  of  some  con* 
dition.  I&e  4  Wash.  G.  G.  588;  10  Pick. 
Mass.  522;  18  Jo4ins.  N.  Y.  141 ;  8  Yt.  154; 
2  Rawle,  Penn.  326 ;  Goxe,  N.  J.  292;  2  A. 
K.  Marsh.  Ky.  430. 

A.  forced  nale  is  one  made  without  the  con- 
sent of  the  owner  of  the  property,  by  some 
ofScer  appointed  by  law,  as  by  a  marshal  or 
a  sheriff,  in  obedience  to  the  mandate  of  a 
competent  tribunal.  This  sale  has  the  effect 
to  transfer  all  the  rights  the  owner  had  in 
the  property,  but  it  does  not,  like  a  voluntary 
sale  of  personal  property,  guarantee  a  title  io 
the  thing  sold;  it  merely  transfers  the  righti 
of  the  person  as  whose  property  it  has  beeD 
seised.  This  kind  of  a  sale  is  somedmw 
called  a  judicial  sale. 
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A  private  sale  is  one  made  yoluDtarily,  and 
not  by  auction. 

A  pMic  sale  is  one  made  at  auction  to  the 
highest  bidder.  Auction  sales  sometimes  are 
ToTuntarj,  as,  when  the  owner  chooses  to  sell 
his  goods  in  this  waT,  and  then  as  between 
the  seller  and  the  buyer  the  usual  rules 
relating  to  sales  apply ;  or  they  are  involun- 
tary or  forced,  when  the  same  rules  do  not 
apply. 

A  voluntary  sale  is  one  made  freely  with- 
out constraint  by  the  owner  of  the  thing 
sold :  this  is  the  common  case  of  sales,  and 
to  this  class  the  general  rules  of  the  law  of 
sal^  ftpply* 

3«  Partiei,  As  a  general  rule,  all  persons 
»ui  juris  may  be  either  buyers  or  sellers.  See 
Parties.  There  is  a  class  of  persons  who 
fire  incapable  of  purchasing  except  sub  modo, 
as,  infants  and  married  women,  1  Parsons, 
Oontr.  437 ;  and  another  class  who,  in  conse- 
quence of  their  peculiar  relation  with  regard 
to  the  owner  of  the  thing  sold,  are  to^Iy 
incapable  of  becoming  purchasers  while  that 
relation  exists;  these  are  trustees,  guardians, 
assignees  of  insolvents,  and,  generally,  all 
persons  who,  by  their  connection  with  the 
owner,  or  by  bemg  employed  ooncemins  his 
affairs,  have  acquired  a  knowledge  of  his 
property,  as,  attorneys,  conveyancers,  and 
the  like. 

The  thing  sold.  There  must  be  a  thing 
which  is  the  olQCd  of  the  sale;  for  if  the 
thing  sold  at  the  time  of  the  sale  had  ceased 
to  exist,  it  is  clear  there  can  be  no  sale :  if, 
for  example,  you  and  I  bein^  in  Philadelphia, 
I  sell  you  my  house  in  Cincinnati,  and  at 
the  time  of  the  sale  it  be  burned  down,  it  is 
manifest  there  was  no  sale,  as  there  was  not 
a  thing  to  be  sold.  See  1  Leon.  42;  Hob. 
132;  7  £xch.  208;  5  Maule  k  S.  228;  2 
Rent,  Oomm.  640.  It  is  evident,  too,  that  no 
sale  can  be  made  of  things  not  in  commerce : 
as,  the  air,  the  water  of  the  sea,  and  the 
like.  When  there  has  been  a  mistake  made 
as  to  the  article  sold,  there  is  no  sale :  as,  for 
example,  where  a  broker,  who  is  the  agent 
of  both  parties,  sells  an  article  and  delivers 
to  the  seller  a  sold  note  describing  the  article 
sold  as  '*St.  Petersburg  clean  hemp,"  and 
bought  note  to  the  buyer,  as. "  Riga  Rhine 
hemp/'  there  is  no  sale.  5  Taunt.  786,  788; 
5  Barnew.  &  G.  437 ;  7  East,  569 ;  2  Oampb. 
337 ;  4  Q.  B.  747 ;  9  Mees.  k  W.  Sxoh.  806 ; 
1  Moore  k  P.  778. 

8*  There  must  be  an  agreement  as  to  the 
specific  goods  which  form  the  basis  of  the 
oontract  of  sale ;  in  other  words,  to  make  a 
perfect  sale  the  parties  must  have  agreed,  the 
one  to  part  with  the  title  to  a  specijic  artide, 
and  the  other  to  acquire  such  title :  an  agree- 
ment to  sell  one  hundred  bushels  of  wheat, 
to  be  measured  out  of  a  heap,  does  not 
change  the  property  until  the  wheat  has 
been  measured.  3  Johns.  N.  Y.  179 ;  15  id. 
349 ;  2  N.  T.  258 ;  5  Taunt  176 ;  7  Ohio, 
127;  3  N.  H.  282;  6  Pick.  Mass.  280;  6 
Watts,  Penn.  29 ;  7  EU.  k  B.  885.  And  see  6 
Barnew.  ft  C.  388 ;  7  Oratt.  Va.  240 ;  34  Me. 


289 ;  25  Penn.  St.  208 ;  22  N.  H.-172 ;  24  id. 
337 ;  7  Dan.  Ky.  61 ;  1 1  Humphr.  Tenn.  206 , 
11  Ired.  No.  0.  609. 

Price*  To  constitute  a  sale,  there  must  be 
^  price  agreed  upon ;  but  upon  the  maxim  id 
cerium  est  quod  reddi  cerium  potest^  a  sale 
may  be  valid  although  it  is  agreed  that  the 
price  for  the  thing  sold  shall  be  determined 
oy  a  third  person.  4  Pick.  Mass.  179.  See 
10  Bingh.  382,  487 ;  11  Ired.  No.  G.  166 ;  12 
id.  79. 

The  price  must  be  an  actual  or  serious 
price,  with  an  intention  on  the  part  of  the 
seller  to  require  its  payment:  ir,  therefore, 
one  should  sell  a  thing  to  another,  and  by  the 
same  agreement  he  should  release  the  buyer 
from  the  payment,  this  would  not  be  a  sale, 
but  a  gift;  because  in  that  case  the  buyer 
never  agreed  to  pay  any  price,  the  same 
agreement  by  which  the  title  to  the  thing  is 
passed  to  him  discharging  him  from  all  obli- 

S^tions  to  pay  for  it.  As  to  the  quantum  of 
e  price,  that  is  altogether  immaterial,  unlesh 
there  has  been  franain  the  transaction.  The 
price  must  be  certain  or  determined  ;  but  it  is 
sufficiently  certain  if,  as  before  observed,  it 
be  left  to  the  determination  of  a  third  person. 
4  Pick.  Mass.  179 ;  Pothier,  Vente,  n.  24. 
And  an  agreement  to  pay  for  goods  what 
they  are  worth  is  sufficiently  certain.  Goxe, 
N.  J.  261 ;  Pothier,  Vente,  n.  26.  See  2  Sumn. 
G.  G.  539 ;  20  Mo.  553 ;  22  Penn.  St.  460. 
The  price  must  consist  in  a  sum  of  money 
which  the  buyer  agrees  to  pay  to  the  seller ; 
for  if  paid  for  in  any  other  way  the  contract 
would  be  an  exchange  or  barter,  and  not  a 
sale,  as  before  observed. 

4*  The  consent  of  the  contracting  parties, 
which  is  of  the  essence  of  a  sale,  consists  in 
the  agreement  of  the  will  of  the  seller  to  sell 
a  certain  thing  to  the  buyer  for  a  certain 
price,  and  in  the  will  of  the  buyer  to  pur- 
chase the  same  thing  for  the  same  price. 
Gare  must  be  taken  to  distinguish  between 
an  agreement  to  enter  into  a  luture  contract 
and  a  present  actual  agreement  to  make  a 
sale. 

The  consent  is  certain  when  the  parties 
expressly  declare  it.  This,  in  some  cases, 
it  is  requisite  should  be  in  writing.  See 
Frauds,  Statute  or.  This  writing  may  be  a 
letter.  See  Lxtter  ;  4  Bingh.  653;  3  Mete. 
Mass.  207 ;  16  Me.  458. 

An  express  consent  to  a  sale  may  be  given 
verbally,  when  it  is  not  req^uired  by  the  sta- 
tute of  frauds  to  be  in  writing. 

When  a  party,  by  his  acts,  approves  of 
what  has  been  done,  as,  if  he  knowingly  uses 
goods  which  have  been  left  at  his  house  by 
another  who  intended  to  sell  them,  he  will  by 
that  act  confirm  the  sale. 

ft.  In  order  to  pass  the  property  by  a  sale, 
there  must  be  an  express  or  implied  agree- 
ment that  the  title  shall  pass.  An  agree- 
ment for  the  sale  of  goods  is  primd  facie  a 
bargain  and  sale  of  those  goods;  but  this 
arises  merely  from  the  presumed  intention 
of  the  parties;  and  if  it  appear  that  the 
parties  have  agreed,  not  that  there  shall  be 
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a  mutaal  credit  by  which  the  property  is  to 
pass  from  the  seller  to  the  buyer  and  the 
buyer  is  bound  to  pay  the  price  to  the  seller, 
but  that  the  ezcbaDge  of  the  money  for  the 
^oods  shall  be  made  on  the  spot,  no  property 
IS  transferred ;  for  it  is  not  the  intention  of 
the  parties  to  transfer  any.  4  Wash.  C.  G. 
79.  See  20  Ohio,  304 ;  3  Sandf.  N.  Y.  230 ; 
1  G.  B.  386.  But  on  the  contrary  when 
the  making  of  part-payment,  or  naming  a 
day  for  payment,  clearly  shows  an  intention 
in  the  parties  that  they  should  have  some 
time  to  complete  the  sale  by  payment  and 
delivery,  ana  that  they  should  in  the  mean 
time  be  trustees  for  each  other,  the  one  of  the 
property  in  the  chattel  and  the  other  in  the 
price.  As  a  general  rule,  when  a  bargain  is 
made  for  the  purchase  of  goods  and  nothing 
is  said  about  payment  and  delivery,  the  pro- 
perty passes  immediately,  so  as  to  cast  upon 
the  purchaser  all  future  risk,  if  nothing 
remains  to  be  done  to  the  goods,  although  he 
cannot  take  them  away  without  paying  the 
price.  5  Bamew.  &  G.  862 ;  6  Dan.  Ky.  48; 
7  u2.  61 ;  13  Pick.  Mass.  183. 

6«  The  above  rules  apply  to  sales  of  per- 
sonal property.  The  sale  of  real  estate  is 
governed  by  other  rules.  When  a  contract 
as  been  entered  into  for  the  sale  of  lands, 
the  legal  estate  in  such  lands  still  remains 
vested  in  the  vendor,  and  it  does  not  become 
vested  in  the  vendee  until  he  shall  have 
received  a  lawinl  deed  of  conveyance  from 
the  vendor  to  him  ;  and  the  only  remedy  of 
the  purchaser  at  law  is  to  bring  an  action  on 
the  contract  and  recover  pecuniary  damages 
for  a  breach  of  the  contract.  In  equity, 
however,  after  a  contract  for  the  sale,  the 
lands  are  considered  as  belonging  to  the 
purchaser,  and  the  court  will  enforce  his 
rights  by  a  decree  for  a  specific  performance ; 
and  the  seller  will  be  entitlea  to  the  pur- 
chase-money. Williams,  Real  Prop.  127.  See 

SpKCIFIC  PsRFOaM ANCl. 

In  general,  the  seUer  of  real  estate  does 
not  guarantee  the  title ;  and  if  it  be  desired 
that  he  should,  this  must  be  done  by  insert- 
ing  a  warranty  to  that  effect.  See,  generally, 
Brovm,  Blackburn,  Long,  Story,  on  Sales; 
Sugden,  on  Vendors;  Pothier,  Vente ;  Duver- 
gier,  Vente;  2  Kent,  Gomm.  10th  ed.  640 
d.  seq, ;  Parsons,  Storr,  on  Oentracts ;  Con- 
tracts; Delivsrt;  Partus;  Stoppaoi  ik 
Transitu. 

8ALB-NOTIL  A  memorandum  given 
by  a  broker  to  a  seller  or  buyer  of  ^Kxis, 
stoting  the  fact  that  certain  goods  have  been 
sold  bv  him  on  account  of  a  person  called 
the  seller  to  another  person  called  the  buyer. 
Sale-notes  are  also  called  bought  and  sold 
notes,  which  see. 

SALE  AND  RBTURN.  When  eoods 
are  sent  from  a  manufacturer  or  wholesale 
dealer  to  a  retail  trader,  in  the  hope  that  he 
may  purchase  them,  with  the  understanding 
that  what  he  may  choose  to  take  he  shall 
have  as  on  a  contract  of  sale,  and  what  he 
docs  not  take  he  will  retain  as  a  consignee 


for  the  owner,  the  goods  are  said  to  have  been 
sent  on  sale  and  return. 

The  goods  taken  by  the  receiver  as  on  sale 
will  be  considered  as  sold,  and  the  title  to 
them  is  vested  in  the  receiver  of  them ;  the 
eoods  he  does  not  buv  are  considered  as  a 
deposit  in  the  hands  of  the  receiver  of  them, 
and  the  title  is  in  the  person  who  sent  them. 

1  Bell,  Comm.  268,  5th  ed. 

SALIQIJB  LAW.  The  name  of  a  code 
of  laws,  so  called  from  the  Salians,  a  people 
of  Germany  who  settled  in  Gaul  under  their 
king  Pharamond. . 

Tne  most  remarkable  law  of  this  code  is 
that  which  regards  succession.  De  terrd  vero 
salicd  nulla  poriio  hcereditatis  transit  in  mur 
lierenif  sed  hoc  virilis  sextus  acquirU  ;  hoc  est, 
Jilii  in  ipsd  hasreditate  svLcceauwt:  no  part 
of  the  saliaue  land  passes  to  females,  but 
the  males  alone  are  capable  of  taking ;  that 
is,  the  sons  succeed  to  tne  inheritance.  This 
has  ever  excluded  females  from  the  throne 
of  France. 

SALVAGB.  In  Maritime  Law.  A 
compensation  given  by  the  maritime  law  for 
service  rendered  in  saving  property  or  res- 
cuing it  from  impending  peril  on  the  sea  or 
wrecked  on  the  coast  of  tne  sea,  or,  in  the 
United  States,  on  a  public  navigable  river  or 
lake,  where  inter-state  or  foreign  commerce 
is  carried  on.  1  Snmn.  0.  0.  210,  416;  12 
How.  466 ;  1  Blatchf.  C.  C.  420 ;  5  McLean, 
G.  C.  369. 

The  property  saved.  2  Phillips,  Lis.  j  1488; 

2  Parsons,  Marit.  Law,  595. 

3.  The  pent.  In  order  to  found  a  title  to 
salvage,  the  peril  from  which  the  property 
was  saved  must  be  real,  not  speculative 
merely,  1  Granch,  1 ;  but  it  need  not  be  such 
that  escape  from  it  by  any  other  means  than 
by  the  aid  of  tiie  salvors  was  impossible.  It 
is  sufficient  that  the  peril  was  something  ex- 
traordinary, something  differing  in  kind  and 
degree  from  the  ordinary  perils  of  naviga- 
tion. 1  Gurt.  G.  G.  353 ;  2  id,  350.  All  ser- 
vices rendered  at  sea  to  a  vessel  in  distress 
are  salvage  services.  1 W.  Rob.  Adm.  174 ;  3 
id.  71.  But  the  peril  must  be  present  and 
pending,  not  future,  contingent,  and  conjee 
tnral.  1  Sumn.  C.  C.  216;  3  Hagg.  Adm. 
344.  It  may  arise  from  the  sea,  rocks,  fire, 
pirates,  or  enemies,  1  Granch,  1,  or  from  the 
sickness  or  death  of  the  crew  or  master.  1 
Gurt  G.  G.  376 ;  2  Wall.  Jr.  C.  C.  59 ;  1 
Swab.  Adm.  84. 

8«  The  saving.  In  order  to  give  a  title  to 
salvage,  the  property  must  be  effectually 
saved;  it  must  be  brought  to  some  port  of 
safety,  and  it  must  be  there  in  a  state  capsr 
ble  of  being  restored  to  the  owner,  before  the 
service  can  be  deemed  completed.  1  Sumn. 
C.  G.  417 ;  1 W.  Rob.  Adm.  329, 406.  It  must  be 
saved  by  the  instrumentality  of  the  asserted 
salvors,  or  their  services  must  contribute  in 
some  certain  degree  to  saTe  it,  4  Wash.  G.  0, 
651 ;  01c.  Adm.  462;  though,  if  the  services 
were  rendered  on  the  request  of  the  master 
or  owner,  the  salvor  is  entitled  to  salvaic' 
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choagh  the  services  were  slight  and  the  pro- 
perty was  saved  mainlv  by  a  providential 
act.  5  McLean,  G.  0.  359 ;  1  Newb.  Adm. 
130;  2  W.  Rob.  Adm.  91;  Bee,  Adm.  90;  9 
Lend.  Jur.  119. 

4«  The  place.  In  England,  it  has  been 
held  that  the  services  must  be  rendered  on 
the  hi^h  seas,  or,  at  least,  extra  corptu  comir 
tattu,  m  order  to  give  the  admiralty  court  ju- 
risdiction to  decree  salvage ;  but  in  this  coun- 
try it  is  held  that  the  district  courts  of  the 
United  States  have  jurisdiction  to  decree  sal- 
vage for  services  rendered  on  tide-waters  and 
on  the  lakes  or  rivers  where  inter-state  or 
foreign  commerce  is  carried  on,  although  infra 
corpus  comitatua.  12  How.  466 ;  1  Blatchf. 
C.  C.  420 ;  5  McLean,  C.  C.  359. 

5«  The  amount.  Some  foreign  states  have 
fixed  by  law  the  amount  or  proportion  to  be 
paid  for  salvage  services ;  but  in  England  and 
the  United  States  no  such  rule  has  been  es- 
tablished. In  these  countries  the  amount 
rests  in  the  sound  discretion  of  the  court 
awarding  the  salvage,  upon  a  full  considera- 
tion of  all  the  facts  of  the  case.  It  generally 
far  exceeds  a  mere  remuneration  pro  opere  et 
labore,  the  excess  being  intended,  upon  prin- 
ciples of  sound  policy,  not  only  as  a  reward 
to  the  particular  salvor,  but  also  as  an  in- 
ducement to  others  to  render  like  services. 
2  Cranch,  240;  1  G.  Rob.  Adm.  312,  note;  3 
id.  355 ;  3  Hagg.  Adm.  95.  But  it  is  equally 
the  policy  of  the  Uw  not  to  provoke  the 
salvor's  appetite  of  avarice,  nor  encourage 
his  exorbitant  demands,  nor  teach  him  to 
stand  ready  to  devour  what  the  ocean  has 
spared.  Gilp.  Diet.  Gt  75.  Adequate  re- 
wards encourage  the  tendering  and  accept- 
ance of  salvage  services;  exorbitant  ae- 
mands  discourage  their  acceptance  ^nd  tend 
to  augment  the  risk  and  loss  of  vessels  in  dis- 
tress. 7  Notes  of  Gases.  The  amount  is  de- 
termined by  a  consideration  of  the  peril  to 
which  the  property  was  exposed,  the  value 
saved,  the  risk  to  life  or  property  incurred 
by  the  salvors,  their  skill,  tne  extent  of  labor 
or  time  employed,  and  the  extent  of  the 
necessity  that  may  exist  in  any  particular 
locality  to  encourage  salvage  services.  3 
Hagg.  Adm.  121 ;  1  Gall.  G.  G.  133 ;  1  Sumn. 
G.  G.  413.  An  ancient  rule  of  the  admi- 
ralty allowed  the  salvors  one-half  of  the  pro- 
perty saved,  when  it  was  absolutely  dere- 
lict or  abandoned ;  but  that  rule  has  been 
latterly  distinctly  repudiated  by  the  high 
court  of  admiralty  and  our  supreme  court, 
and  the  reward  m  cases  of  derelict  is  now 
governed  by  the  same  principles  as  in  other 
salvage  cases.  20  Ene.  L.  k  Eq.  607;  4 
Notes  of  Gases,  144;  19  How.  161.  Risking 
life  to  save  the  lives  of  others  is  an  ingre- 
dient in  salvage  service  which  will  enhance 
the  salvage  upon  the  property  saved.  Dav. 
Dist.  Gt.  61;  3  Hag^.  £ccl.  84.  But  no 
salvage  is  due  for  saving  life  merely,  unac- 
companied by  any  saving  of  property,  1  W. 
Rob.  Adm.  330,  unless  it  be  the  life  of  a 
■lave.  Bee,  Adm.  226,  260.  If  one  person 
Mves  property  and  another  life,  the  latter  is 


entitled  to  share  in  the  salvage  on  the  pro- 
perty saved.    6  N.  Y.  Leg.  Obs. 

6.  The  property  saved.  Salvage  is  properly 
a  charge  apportionable  upon  all  the  interests 
and  property  at  risk  in  the  voyage  which 
derive  any  benefit  from  the  salvage  service. 
1  Stor.  G.  U.  469.  Qui  sentii  commodum  sentire 
debet  et  onus.  It  follows  that  salvage  ex- 
penses incurred  in  saving  ship,  cargo,  and 
treight  in  one  common  and  continuous  ser- 
vic<^  are  apportionable  upon  them  all,  ac- 
cording to  their  respective  values ;  but  ex- 
penses incurred  for  any  one  interest  sepa- 
rately, or  any  two  interests  only,  are  charge- 
able wholly  to  it  or  to  them.  2  W .  Rob.  Adm. 
315;  7  Ell.  &  B.  523;  2  Pick.  Mass.  1;  11 
id.  90  •,  4  Whart,  Penn.  301 ;  5  Du.  N.  Y. 
310.  Goods  of  the  government  pay  the  same 
rate  as  if  owned  by  individuals,  3  Sumn. 
G.  G.  308 ;  3  Hag^.  Eccl.  246  ;  Edw.  Adm. 
79 ;  but  not  the  mails,  Marvin,  Salvage,  132; 
nor  can  vessels  of  war  belonging  to  a  foreign 
neutral  power  be  arrested  m  our  ports  for 
salvage.  7  Granch,  116 ;  2  Dods.  Adm.  451. 
Salvage  is  not  allowed  on  the  clothing  left 
by  the  master  and  crew  on  board  the  vessel 
which  they  abandon,  but  this  should  be 
returned  n«e  of  charge,  Ware,  Dist.  Gt. 
378,  or  for  saving  from  a  wreck  bills  of  ex- 
change or  other  evidences  of  debt,  or  docu- 
ments of  title.    Dav.  Dist.  Gt.  20. 

Y«  Bar  to  salvage  claim.  An  express  ex- 
plicit agreement,  in  distinct  terms,  to  pay  at 
all  events,  whether  the  property  shall  be 
saved  or  not,  a  sum  certain,  or  a  reasonable 
sum,  for  work,  labor,  and  the  hire  of  a  vessel 
in  attempting  to  save  the  property,  is  incon- 
sistent with  a  claim  for  salvage ;  and  when 
such  agreement  is  pleaded  in  bar  and  proved, 
any  claim  for  salvage  will  be  disallowed..  2 
Gurt  G.  G.  350 ;  2  W.  Rob.  Adm.  177.  An 
agreement,  fairly  made  and  fully  understood 
by  the  salvors,  to  perform  a  salvage  service 
for  a  stipulated  sum  or  proportion,  to  be  paid 
in  the  event  of  a  successful  saving,  does  not 
alter  the  nature  of  the  service  as  a  salvage 
service,  but  fixes  the  amount  of  compensation. 
But  such  an  agreement  will  not  be  binding 
upon  the  master  or  owner  of  the  property  un- 
less the  court  can  clearly  see  that  no  advan- 
tage has  been  taken  of  the  party's  situation, 
and  that  the  rate  of  compensation  agreed  upon 
is  just  and  reasonable.  1  Stor.  G.  G.  323  ;  1 
Sumn.  G.  G.  207 ;  1  Blatchf.  Adm.  414 ;  19 
How.  160.  A  custom  in  any  particular  trade 
that  vessels  shall  assist  ec^h  other  without 
claiming  salvage  is  legal,  and  a  bar  to  a  de- 
mand for  salvage  in  all  cases  where  it  properly 
applies.     1  W.  Rob.  Adm.  440. 

I*or/eiiure  or  denial  of  salvage.  Embezil^ 
ment  of  any  of  the  goods  saved  works  a  for- 
feiture of  the  salvage  of  the  guilty  party, 
Ware,  Dist.  Gt.  380;  1  Sumn.  G.  G.  328;  and, 
in  general,  fraud,  negligence,  or  carelessness 
in  savinjr  or  preserving  the  property,  or  any 
^oss  misconduct  on  the  oart  of  the  salvors 
in  connection  with  the  property  saved,  will 
work  a  total  forfeiture  of  the  salvage  or  a 
diminution  of  the  amount.    2  Grancn,  240 ; 
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1 W.  Rob.  Adm.  497 ;  2id,470;  3id.l22;  2 
Eng.  L.  &  Eq.  654 ;  6  Wheat  152 ;  19  Bost. 
Law  Rep.  490. 

8«  DUiribuiion.  The  distribution  of  sal- 
yage  among  the  salvors,  like  the  amount^ 
rests  in  the  sound  discretion  of  the  court. 
In  general,  all  persons,  not  under  a  pre-existr 
ing  obligation  of  duty  to  render  assistance, 
who  haye  contributed  by  their  exertions  to 
save  the  property,  and  who  have  not  forfeited 
their  rights  by  their  misconduct,  are  entitled 
to  share  in  the  saWage,  as  well  those  who 
remain  on  board  the  salyor  yessel  in  the  dis- 
charge of  their  duty,  but  are  ready  and  will- 
ing to  engage  in  the  salvage  enterprise,  as 
those  who  go  on  board  and  navigate  the 
wreck.  Ware,  Dist.  Ct.  483 ;  2  Dods.  Adm. 
132;  2  W.  Rob.  Adm.  115;  2  Cranch,  240. 
The  apportionment  between  the  owners  and 
crew  at  the  salvor  ship  depends  upon  the 
peculiar  circumstances  of  each  case:  such 
as,  the  character,  size,  value,  and  detention 
of  the  vessel,  its  exposure  to  peril,  and  like 
considerations,  and  the  number,  labor,  expo- 
C'^e,  and  hazard  of  the  crew.  In  ordinary 
cases,  the  more  usual  proportion  allowed  the 
owners  of  a  salvor  sail-vessel  is  one-third. 
2  Cranch,  240 ;  1  Sumn.  C.  C.  425 ;  3  id.  579. 
The  owner  of  a  steam-vessel,  if  of  consider- 
able value^  is  often  allowed  a  larger  proportion. 
Marvin,  Wreck  &  Salvaee,  247.  The  mas- 
ter's share  is  usually  double  that  of  the  mate, 
and  the  mate's  double  that  of  a  seaman, 
and  the  share  of  those  who  navigate  the  de- 
relict into  port,  or  do  the  labor,  double  that 
of  those  who  remain  on  board  the  salvor  ves- 
sel. But  these  proportions  are  oflen  varied 
according  to  the  circumstances,  so  as  to  re- 
ward superior  zeal  and  energy  and  discourage 
indifference  and  selfishness.  3  Hagg.  Adm. 
121.  ^ 

0«  In  marine  insurance,  the  salvage  is  to 
be  accounted  for  by  the  assured  to  under^ 
writers  in  an  adjustment  of  a  total  or  sal- 
vage loss,  or  assigned  to  the  underwriters  by 
abandonment  or  otherwise.  2  Phillips,  Ins. 
{  1726.  And  so,  also,  the  remnant  of  the 
subject  insured  or  of  the  subject  pledged  in 
bottomry,  and  (if  there  be  such)  in  that  of  a 
fire  insurance,  and  of  the  interest  in  the  life 
of  a  debtor  (if  so  stipulated  in  this  case), 
is  to  be  brought  into  the  settlement  for  the 
losM  in  like  manner.  2  Dutch.  N.  J.  541 ;  5 
Du.  N.  Y.  1 ;  2  Phillips,  Ins.  ch.  xvii. ;  15 
Ohio,  81;  2  N.  Y.  285;  4  La.  289;  2  Sumn. 
C.  C.  157. 

8 AL VAGB  "  CHAEGBS.  In  Inau- 
ranoe.  All  those  costs,  expenses,  and  charges 
necessarily  incurred  in  and  about  the  saving 
and  preservation  of  the  property  imperilled, 
and  which,  if  the  property  be  insured,  are 
eventually  borne  by  the  underwriters.  Ste- 
vens, Av.  c.  2,  2  1. 

SALyAGB  LOSS.  That  kind  of  loss 
which  it  is  presumed  would,  but  for  oer^ 
tain  services  rendered  and  exertions  made, 
have  become  a  total  loss.  It  also  means, 
among  underwriters  and  average-adjusters. 


a  mode  of  settling  a  loss,  under  a  policy,  iii 
cases  where  the  goods  have  been  necessarily 
sold  at  a  port  short  of  the  port  of  destination, 
in  consequence  of  the  perns  insured  against. 
In  such  cases,  though  the  property  be  not 
abandoned  to  the  underwriter,  the  principle 
of  abandonment  is  assumed  in  the  adjustment 
of  the  loss.  The  underwriter  payB  a  total 
loss.  The  net  proceeds  of  the  sale  of  the  goods, 
after  deducting  all  expenses,  are  retained  by 
the  assured,  and  he  credits  the  underwriter 
with  the  amount.  2  Phillips,  Ins.  )  1480: 
Stevens,  Av;  c.  2,  2  1. 

SALVOR.  In  Maritime  Law.  A  per 
son  who  saves  property  or  rescues  it  from  im- 
pending peril  on  the  sea  or  when  wrecked  on 
the  coast  of  the  sea,  or,  in  the  United  States, 
on  a  public  navigable  river  or  lake  where 
inter-state  commerce  is  carried  on,  and  who 
is  under  no  preexisting  contract  or  oblige 
tion  of  duty  by  his  relation  to  the  property 
to  render  such  services.  1  Hagg.  Aam.  236; 
1  Curt.  C.  C.  378. 

2I«  In  general,  the  crew  cannot  claim  as 
e>alvors  oftheir  own  ship  or  cargo,  they  being 
under  a  pre-existing  obligation  of  duty  to  be 
vigilant  to  avoid  the  danger,  and  when  in  it 
to  exert  themselves  to  rescue  or  save  the  pro- 
per^, in  consideration  of  their  wages  merely. 
14  Bost.  Law  Rep.  487n  21  id.  99;  I  Hagg. 
Adm.  236 ;  2  Mas.  C.  C.  319.  But  if  their 
connection  with  the  ship  be  dissolved,  as  by 
a  capture,  or  the  ship  or  cargo  be  voluntarily 
abandoned  by  order  of  the  master,  sine  spe 
ref>eriendi  aut  recuperandi,  such  abandonment 
taking  place  bona  fide  and  without  coercion 
on  their  part,  and  for  the  purpose  of  saving 
life,  their  contract  is  put  an  end  to,  and  they 
may  subsequently  become  salvors.  20  £ng. 
L.  &  Eq.  607 ;  16  Jur.  572;  3  Sumn.  C.  C. 
270 ;  2  Cranch,  240 ;  Day.  Dist  Ct.  121.  A 
passenger,  2  Hagg,  Adm.  3,  note ;  3  Bos.  &  P. 
612,  a  pilot,  10  Pet.  108 ;  Qilp.  Dist.  Ct.  65, 
Lloyd's  agent,  3  W.  Rob.  Adm.  181,  official 
persons,  3  Wash.  C.  C.  567 ;  1  C.  Rob.  Adm. 
46,  officers  and  crevre  of  naval  vessels,  2 
Wall.  Jr.  C.  C.  67 ;  1  Hagg.  Adm.  158 ;  15 
Pet.  518,  may  all  become  salvors,  and,  as 
such,  be  entitled  to  salvage  for  performing 
services  in  saving  property,  when  such  ser- 
vices are  not  within  or  exceed  the  line  of  their 
proper  official  duties. 

8«  The  finders  of  a  derelict  (that  is,  a  ship 
or  ffoods  at  sea  abandoned  by  the  master 
ana  crew  without  the  hope  or  intention  of 
returning  and  resuming  the  poesession)  who 
take  actual  possession  with  an  intention  and 
with  the  means  of  saving  it  ao({uire  a  right  of 
possession  which  they  can  maintain  against 
all  the  world,  even  the  true  owner,  and  become 
bound  to  preserve  the  property  with  good 
faith  and  bring  it  to  a  place  of  safety  for  the 
owner's  use.  They  are  not  bound  to  part 
with  the  possession  until  their  salvage  is 
paid,  or  the  property  is  taken  into  the  custody 
of  the  law  preparatory  to  the  amount  of  salvage 
being  leguly  ascertained.  Day.  Dist.  Ct.  20; 
01c.  Adm.  462 ;  Ware,  Dist.  Ct.  339.  If  they 
cannot  with  their  own  force  convey  the  pro* 
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pertj  to  a  place  of  safety  without  imminent 
risk  of  a  total  or  material  loss,  thej  cannot, 
consistently  with  their  obligations  to  the 
owner,  refuse  the  assistance  of  other  persons 
proffering  their  aid,  nor  exclude  them  from 
rendering  it  under  the  pretext  that  they  are 
the  finders  and  have  thus  gained  the  ri^ht 
to  the  exclusive  possession.  But  if  third 
persons  unjustifiaoly  intrude  themselves, 
their  services  will  enure  to  the  benefit  of  the 
original  salvors.  1  Dods.  Adm.  414 ;  3  Hagg. 
Adm.  156 ;  01c.  Adm.  77. 

4*  If  a  first  set  of  salvors  fall  into  dis- 
tress, and  are  assisted  by  a  second  or  third 
set,  the  first  or  second  do  not  lose  their 
claim  to  salvage,  unless  they  voluntarily 
and  without  fraud  or  coercion  abandon  the 
enterprise,  but  they  all  share  together  ac- 
cording to  their  respective  merits.  1  Sumn. 
C.  C.  400;  1  W.  Rob.  Adm.  406 ;  2  id,  70. 
In  cases  of  ships  stranded  or  in  distress, 
not  derelicts,  saRors  do  not  acquire  an  ex- 
clusive possession  as  against  the  owner,  the 
master,  or  his  agent.  While  the  master  con- 
tinues on  board,  he  is  entitled  to  retain  the 
command  and  control  of  the  ship  and  cargo 
and  to  direct  the  labor.  The  salvors  are  as- 
sistants and  laborers  under  him;  and  they 
have  no  right  to  prevent  other  persons  from 
rendering  assistance,  if  the  master  wishes 
such  aid.  3  Hagg.  Adm.  883 ;  2  W.  Rob. 
Adm.  307;  2  EneTL.  &  £q.  551.  When  the 
ship  has  been  relieved  from  its  peril,  salvors 
forfeit  no  right  and  impair  no  remedy  by 
leaving  the  ship.  1  Uagg.  Adm.  156;  1 
Newb.  Adm.  27d.  Their  remedy  to  recover 
salvage  is  by  libel  or  suit  in  the  district  court 
of  the  United  States,  sitting  as  a  court  of  ad- 
miralty. 

8AMPLB.  A  small  quantitj^  of  any 
commodity  or  merchandise,  exhibited  as  a 
ggcuueu  of  a  l«ge,  quantity,  called  the 

When  a  sale  is  made  by  sample,  and  it 
afterwards  turns  out  that  tne  bulk  does  not 
correspond  with  it,  the  purchaser  is  not,  in 
general,  bound  to  take  the  property  on  a  com- 
pensation being  made  to  him  for  the  differ- 
ence. 1  Campb.  113.  See  2  East,  314;  4 
Campb.  22 ;  9  Wend.  N.  Y.  20 ;  12  id,  413, 
566 ;  5  Johns,  N.  Y.  395 ;  6  N.  Y.  73,  95 ; 
13  Mass.  139 ;  2  Nott  &  M'C.  So.  0.  538 ; 
3  Rawle,  Penn.  37 ;  14  Mees.  k  W.  Exch. 
651. 

SANCTION.  That  part  of  a  law  which 
inflicts  a  penalty  for  its  violation  or  bestows 
a  reward  for  its  observance.  Sanctions  are 
of  two  kinds, — those  which  redress  civil  in- 
juries, called  civil  sanctions,  and  those  which 
punish  crimes,  called  penal  sanctions.  1  Hoff- 
man, Leg.  Outl.  279;  Rutherforth,  Inst.  b.  2, 
c.  6, 8. 6;  Toollier,  tit.  pr6K  86;  1  Blaekstone, 
Oomm.  56. 

BANCTTTAR7.  A  place  of  refuge, 
where  the  process  of  the  law  cannot  be  exe- 
cuted. 

Sanctuaries  may  be  divided  into  religious 
and  civil.    The  former  were  very  common  in 
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Europe, — religious  houses  affording  protection 
from  arrest  to  all  persons,  whether  accused 
of  crime  or  pursuedT  for  debt.  This  kind  was 
never  known  in  the  United  States. 

Civil  sanctuary,  or  that  protection  which  is 
afforded  to  a  man  by  his  own  house,  was  al- 
ways respected  in  tnis  country.  The  house 
protects  the  owner  from  the  service  of  all 
civil  process  in  the  first  instance,  but  not 
if  he  is  once  lawfully  arrested  and  takes 
refuge  in  his  own  house.  See  Door  ;  Housi ; 
Arrsst. 

Xo  place  affords  protection  from  arrest  in 
criminal  cases:  a  man  may,  therefore,  be 
arrested  in  his  own  house  in  such  cases,  and 
the  doors  may  be  broken  for  the  purpose  of 
making  the  arrest.     See  Arrest. 

SANE  MBMOR7.  That  understanding 
which  enables  a  man  to  make  contracts  and 
his  will,  and  to  perform  such  other  acts  as 
are  authorised  by  law.  See  Lunacy  ;  Mm ort  ; 
NoN  CoHPOS  Mentis. 

SANG,  BANC.  Blood.  These  words  are 
nearly  o1)solete. 

8ANITT.  The  state  of  a  person  who 
has  a  sound  understanding;  the  reverse  of 
insanity. 

The  sanity  of  an  individual  is  always  pre- 
sumed. 5  Johns.  N.  Y.  144;  1  Pet.  103;  1 
Hen.  &  M.  Ya.  476 ;  4  Wash.  G.  0. 262.  See 
9  Conn.  102;  1  Mass.  71 ;  3  uf.  330;  8  id.  371; 
9  id,  225 ;  4  Pick.  Mass.  32 ;  8  Me.  42 ;  15 
Johns.  N.  Y.  503. 

SANS  CEO  QUB.  The  same  as  Aht^^ 
hoc,  which  see. 

BANS  NOMBRE  (Fr.  without  number). 

In  Bngliah  Law.  A  term  used  in  relation 
to  the  right  of  putting  animals  on  a  common. 
The  term  common  sans  nambrt  does  not  mean 
that  the  beasts  are  to  be  innumerable,  but 
only  indefinite,  not  certain,  Willes,  227 ;  but 
they  are  limited  to  the  commoner's  own  com- 
monable cattle,  levant  et  couchant,  upon  his 
lands,  or  as  many  cattle  as  the  land  of  the 
commoner  can  keep  and  maintain  in  winter. 
2  Brownl.  101;  Ventr.  54;  5  Term,  48;  I 
Wms.  Saund.  28,  n.  4. 

SANS  RBCOtTRS  (Fr.  without  n- 
course^.  Words  which  are  sometimes  added 
to  an  indorsement  by  the  indorsee  to  avoid 
incurring  any  liability.  Ghitty,  Bills,  179; 
7  Taunt.  160;  1  Carr.  N.  Y.  538;  3  Cranch, 
193;  7  id,  159;  12  Mass.  172;  14  Serg.  &  R. 
Penn.  325. 

8ATISDATIO  (Lat.  saHSf  and  dare).  In 
Civil  Law.  Security  given  by  a  party  to  an 
action  to  pay  what  might  be  adjudged  against 
him.  It  is  a  satisfactory  security  in  opposition 
to  a  naked  securitv  or  promise.  Vioat,  Voc. 
Jur.;  3  Sharswood,  Blackst.  Gomm.  291. 

SATISFACTION  (Lat.  satis^  enouffh, 
faeio,  to  do,  to  make).  In  Praotioa.  An 
entry  made  on  the  record,  by  which  a  party 
in  whose  favor  a  judgment  was  rendered  de- 
clares that  he  has  been  satisfied  and  paid. 

2I«  In  Alabama*  Delaware,  nixnois,  lodi- 
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ana,  Massachusetts,  New  Hampshire,  Penn- 
Bylvania,  Rhode  Island,  South  Carolina,  and 
Vermont,  provision  is  made  by  statute,  re- 
quiring the  mortgagee  to  discharge  a  mort- 
gage upon  the  record,  by  entering  satisfaction 
in  the  margin.  The  refusal  or  neelect  to 
enter  satisfaction  after  payment  and  aemand 
renders  the  mortgagee  liable  to  an  action 
after  the  time  giveu  him  by  the  respective 
statutes  for  doing  the  same  has  elapsed,  and 
subjects  him  to  the  payment  of  damages,  and, 
in  some  cases,  treble  costs.  In  Indiana  and 
New  York,  the  register  or  recorder  of  deeds 
may  himself  discharge  the  mortgage  upon 
the  record  on  the  exhibition  of  a  certificate 
of  payment  and  satisfaction  signed  by  the 
morticagee  or    his  representatives,  and    at- 


tached to  the  mortgage,  which  shall  be  re- 
corded. Ind.  Stat  1836,  64 ;  1  N.  Y.  Rev. 
Stat.  761. 

In  Equity.  The  donation  of  a  thing,  with 
the  intention,  express  or  implied,  that  such 
donation  is  to  be  an  extinguishment  of  some 
existing  right  or  claim,  in  the  donee.  See 
Lbqacy  ;  Cumulative  Legacy. 

SATISFACTION  PIBCB.  In  BngliEh 
Practice.  An  instrument  of  writing  in  which 
it  is  declared  that  satisfaction  is  acknowledged 
between  the  plaintiff  and  defendant.  It  is 
signed  by  the  attorney,  and  on  its  production 
and  the  warrant  of  attorney  to  the  clerk  of 
the  judgments,  satisfaction  is  entered  on  pay- 
ment of  certain  fees.  Lee,  Diet,  of  Pract. 
ScUisfaction, 

SATISFACTOR7  BVIDBNCB.  That 
which  is  sufficient  to  induce  a  belief  that  the 
thing  is  true;  in  other  words,  it  is  credible 
evidence.    3  Bouvier,  Inst.  n.  3049. 

SCANDAL.  A  scandalous  verbal  report 
or  rumor  respecting  some  person. 

SCANDALOUS  BIATTER.  In  Equity 
Pleading.  Unnecessary  matter  criminatory 
of  the  defendant  or  any  other  person,  al- 
leged in  the  bill,  answer,  or  other  pleading, 
or  in  the  interrogatories  to  or  answers  by  wit- 
nesses. Adams,  £q.  306.  Matter  which  is 
relevant  can  never  be  scandalous,  Story,  £q. 
PI.  I  270;  15  Yes.  Ch.  477;  and  the  degree 
of  relevancy  is  of  no  account  in  determining 
the  question.  Cooper,  £q.  PI.  19;  2  Yes.  24; 
6  id.  614;  11  id.  256;  16  id,  477.  Where 
scandal  is  alleged,  whether  in  the  bill,  2  Yes. 
Ch.  631,  answer,  Mitford,  £q.  Plead.  Jer.  ed. 
313,  or  interrogatories  to  or  answer  of  wit- 
nesses, 2  Younge  &  C.  446,  it  will  be  referred 
to  a  master  at  any  time,  2  Yes.  Ch.  631,  and, 
by  leave  of  court,  even  upon  the  application 
01  a  stranger  to  the  suit,  6  Yes.  Cn.  514;  6 
Beav.  Rolls,  82,  and  matter  found  to  be 
scandalous  by  him  will  be  expunged,  Story, 
Eq.  Plead.  {{  266,  862;  4  Hen.  k  M.  Ya.  414, 
at  the  cost  of  counsel  introducing  it,  in  some 
cases.  Story,  £q.  Plead.  2  266.  The  pre- 
sence of  scandalous  matter  in  the  Dill  in  no 
excuse  for  its  being  in  the  answer.  19  Me. 
214. 

8C ANDALUM  IffAGNATirM  (L.  Lat. 


slander  of  ^at  men).  Words  spoken  in 
derogation  of  a  peer,  a  jndge,  or  otner  great 
officer  of  the  res^m.  1  Ventr.  60.  This  was 
distinct  from  mere  slander  in  the  earlier  law, 
and  was  considered  a  more  heinous  offence. 
Buller,  Nisi  P.  4.  See  3  Sbarswood,  Blacks! 
Comm.  124. 

SCHEDULB.  In  Practice.  When  an 
indictment  is  returned  from  an  inferior  court 
in  obedience  to  a  writ  of  certiorari,  the  state- 
ment of  the  previous  proceedings  sent  with 
it  is  termed  the  schedule.  1  Saund.  309  a, 
n.  2. 

Schedules  are  also  frequently  annexed  to 
answers  in  a  court  of  equity,  and  to  depo- 
sitions and  other  documents,  m  order  to  show 
more  in  detail  the  matter  they  contain  than 
could  otherwise  be  conveniently  shown. 

The  term  is  frequently  used  instead  of  in- 
ventory. 

SCHOOLMASTER.  One  employed  in 
teaching  a  school. 

jt«  A  schoolmaster  stands  in  loco  parenHf 
in  relation  to  the  pupils  committed  to  hia 
charge,  while  they  are  under  his  care,  so  fkr 
as  to  enforce  obedience  to  his  commands  law- 
fully given  in  his  capacity  of  schoolmaster^ 
and  he 'may,  therefore,  enforce  them  by  mode- 
rate correction.  Comyns,  Dig.  Pleader  (3  M 
19) ;  Hawkins,  PI.  Cr.  c.  60,  sect.  23 ;  4  Gray, 
Mass.  36.    See  Cobrbction. 

8.  The  schoolmaster  is  justly  entitled  to  be 

Eaid  for  his  important  and  arduous  services 
y  those  who  employ  him.  See  1  Bingh.  357 ; 
8  J.  B.  Moore,  3d8.  His  duties  are  to  teach 
his  pupils  what  he  has  undertaken,  and  to 
have  a  special  care  over  their  morals.  See  1 
Stark.  4zl ;  Assault. 

SCIENDUM  (Lat).    In  BngllBh  Law. 

The  name  given  to  a  clause  inserted  in  tiie 
record  by  which  it  is  made  ''known  that 
the  justice  here  in  court,  in  this  same  term, 
delivered  a  writ  thereupon  to  the  deputy 
sheriff  of  the  county  aforesaid,  to  be  exe- 
cuted in  due  form  of  law."  Lee,  Diet. 
Record, 

SCIENTER  (Lat.  knowingly).  The  alle- 
gation of  knowledge  on  the  part  of  a  defend- 
ant or  person  accused,  which  is  necessary  to 
charge  upon  him  the  consequences  of  the 
crime  or  tort. 

A  man  may  do  many  acts  which  are  justi- 
fiable or  not,  as  he  is  ignorant  or  not  ignorant 
of  certain  facts.  He  may  pass  a  counterfeit 
coin,  when  he  is  ignorant  of  its  being  conn- 
terfeit,  and  is  guilty  of  no  offence;  but  if  he 
knew  the  coin  to  be  counterfeit,  which  is 
called  the  scienter ^  he  is  guilty  of  passing 
counterfeit  money. 

SCILICET  (Lat.  «ctre,  to  know,  licd^  it 
is  permitted:  you  may  know:  translated  bj 
to  %Dity  in  its  old  sense  of  to  know).  That  le 
to  say ;  to  wit ;  namely. 

It  is  a  clause  to  usner  in  the  sentence  of 
another,  to  particularize  that  which  was  too 
general  before,  distribute  ik  hat  was  too  groaa, 
or  to  explain  what  was  doubtful  and  obwnrek 
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It  neither  increases  nor  diminishes  the  pre- 
mises or  habendum,  for  it  gives  nothing  of 
itself;  it  may  make  a  restriction  when  the 
preceding  words  may  be  restrained.  Hob. 
^71 ;  1  P.  WiU.  Ch.  18 ;  Coke,  Litt.  180  6, 
note  L 

When  the  scilicet  is  repugnant  to  the  pre- 
cedent matter,  it  is  void :  for  exampU,  wnen 
a  declaration  in  trover  states  that  the  plaintiff 
on  the  third  day  of  May  was  possessed  of  cer- 
tain goods  which  on  the  fourth  day  of  May 
eame  to  the  defendant's  hands,  who  after- 
wards, to  wit,  on  the  Jirst  day  of  May,  con- 
verted them,  the  scilicet  was  rejected  as  sur- 
plusage. Croke  Jao.  428.  And  see  6  Binn. 
Penn.  15  ;  3  Saund.  291,  note  1. 

Stating  material  and  traversable  matter 
under  a  scilicet  will  not  avoid  the  conse- 

2uence8  of  a  variance,  1  M'Clel.  &  Y.  277 ; 
Taunt  321;  6  Term,  462;  2  Bos.  &  P.  170, 
n.  2;  1  Cow.  N.  Y.  676;  4  Johns.  N.  Y.  460; 
2  Pick.  Mass.  223 ;  nor  will  the  mere  omissi<jn 
of  a  scilicet  render  immaterial  matter  mate- 
rial, 2  Saund.  206  a;  3  Term,  68 ;  1  Chitty, 
Plead.  276 ;  even  in  a  criminal  proceeding. 
2  Campb.  307,  n.  See  3  Term,  68 ;  3  Maule 
&  S.  173. 

SCINTILLA  JtTRIS  (Lat.  a  spark  of  law 
or  right).  A  le^  fiction  resorted  to  for  the 
purpose  of  enabling  feoffees  to  uses  to  support 
contingent  uses  when  they  come  into  exist- 
ence, thereby  to  enable  the  Statute  of  Uses, 
27  Hen.  V III.,  to  execute  them.  For  example, 
a  shifting  use:  a  ^ant  to  A  and  his  heirs  to 
the  use  of  B  and  his  heirs,  until  C  perform  an 
act,  and  then  to  the  use  of  C  and  his  heirs. 
Here  the  statute  executes  the  use  in  B,  which, 
being  coextensive  with  A's  seisin,  leaves  no 
actual  seisin  in  A.  When,  however,  C  per- 
forms the  act,  B's  use  ceases,  and  C's  springs 
ap,  and  he  enjoys  the  fee-simple;  upon  which 
the  question  arises,  out  of  what  seisin  C's  use 
is  served.  It  is  said  to  be  served  out  of  A's 
ori^nal  seisin;  for  upon  the  cesser  of  B's  use 
it  IB  contended  that  the  original  seisin  re- 
verted to  A  for  the  purpose  of  servmg  C's  use, 
and  is  a  possibility  of  seisin,  or  scitMla  juris. 
See  4  Kent,  Comm.  238  et  seq.,  and  the  au- 
thorities there  cited,  for  the  learning  upon 
this  subject;  Burton,  Real  Prop.  48, 49 ;  Wil- 
son, Springing  Uses,  59, 60;  Washburn,  Real 
Prop. 

SCIRE  FACIAS  fLat.  that  you  make 
known).  The  name  or  a  writ  (and  of  the 
whole  proceeding)  founded  on  some  public 
record. 

2I«  Public  records,  to  which  the  writ  is  ap- 
plicable, are  of  two  classes,  judicial  and  non- 
judicial. 

Judicial  records  are  of  two  kinds,  judg- 
ments in  former  suits,  and  recognizances 
which  are  of  the  nature  of  judgments.  When 
founded  on  a  judgment,  the  purpose  of  the 
writ  is  either  to  revive  the  judgment,  which 
because  of  lapse  of  time — a  year  and  a  day  at 
common  law,  but  now  varied  by  statutes — ^is 
presamed  in  law  to  be  executed  or  released, 
and  therefore  execution  on  it  is  not  allowed 


without  giving  notice,  by  scire  facias,  to  the 
defendant  to  come  in,  and  show  if  he  can,  by 
release  or  otherwise,  why  execution  ought 
not  to  issue ;  or  to  make  a  person,  who  derives 
a  benefit  by  or  becomes  chargeable  to  the 
execution,  a  party  to  the  judgment,  who  was 
not  a  party  to  the  origiDal  suit.  In  both  of 
these  classes  of  cases,  the  purpose  of  the  writ 
is  merely  to  continue  a  former  suit  to  execu- 
tion. When  the  writ  is  founded  on  a  recog- 
nisance, its  purpose  is,  as  in  oases  of  judg- 
ment, to  have  execution ;  and  though  it  is 
not  a  continuation  of  a  former  suit,  as  in  the 
case  of  judgments,  yet,  not  being  the  com- 
mencement and  foundation  of  an  action,  it  is 
not  an  original,  but  a  judicial,  writ,  and  at 
most  is  only  in  the  nature  of  an  original 
action.  When  founded  on  a  judicial  record, 
the  writ  must  issue  out  of  the  court  where  the 
judgment  was  given  or  recognizance  entered 
of  record,  if  the  judgment  or  recogniiance 
remains  there,  or  if  they  are  removed  out 
of  the  court  where  they  are.  3  Blackst. 
Comm.  416,  421 ;  Coke,  2d  Inst.  469-472;  3 
Qill  &  J.  Md.  359 ;  2  Wms.  Saund.  71,  7% 
notes. 

8«  Non-judicial  records  are  letters  patent 
and  corporate  charters.  The  writ,  when 
founded  on  a  non-judicial  record,  is  the  com- 
mencement and  foundation  of  an  original 
action;  and  its  purpose  is  always  to  re- 
peal or  forfeit  the  record.  Quo  warranto  is 
the  usual  and  more  appropriate  remedy  to 
forfeit  corporate  charters  and  offices;  and 
scire  facias,  though  used  for  that  purpose,  is 
more  especially  applicable  to  the  repeal  of 
letters  patent.  Wnen  the  crown  is  deceived 
by  a  false  suggestion,  or  when  it  has  granted 
any  thing  which  by  law  it  cannot  grant,  or 
where  the  holder  of  a  patent  office  has  com- 
mitted a  cause  of  forfeiture,  and  other  like 
cases;  the  crown  may  by  its  prerogative  re- 
peal by  scire  facias  its  own  grant.  And 
where  by  several  letters  patent  the  selfsame 
thing  has  been  granted  to  several  persons, 
the  first  patentee  is  of  right  permitted,  in 
the  name  and  at  the  suit  of  tne  crown  by 
scire  facias,  to  repeal  the  subsequent  letters 
patent ;  and  so,  in  any  case  of  the  grant  of  a 
patent  which  is  injurious  to  another,  the  in- 
jured party  is  permitted  to  use  the  name  of 
the  crown  in  a  suit  by  scire' facias  for  the 
repeal  of  the  grant.  TbX%  privilege  of  suine 
in  the  name  of  the  crown  for  the  repeu 
of  the  patent  is  granted  to  prevent  multi- 

glicity  of  suits.  2  Wms.  Saund.  72,  notes ; 
Mod.  230,  239 ;  10  id.  258 ;  Dy.  197  &, 
198  c ;  4  Inst.  88 ;  2  Ventr.  354.  A  state 
may  by  scire  facias  repeal  a  patent  of  land 
fraudulently  obtained.  1  Harr.  k  M'H.  Md. 
162. 

In  the  United  States,  jurisdiction  over 
patents  for  writings  and  discoveries  is,  by 
the  8th  section  of  the  federal  constitution, 
vested  in  the  general  government.  And  by 
the  act  of  congress  of  February  21, 1793,  ch. 
ii.,  process  in  the  nature  of  a  scire  facias, 
founded  on  a  record  to  be  made  of  tne  pre- 
liminary proceedings,  is  prescribed  as  tiie 


SCIRE  FACIAS 


500 


SCIRE  FIERI  1\QUIRT 


mode  for  repealing  letterB  patent  9  Wheat. 
603 ;  1  Kent,  Comm.  381.  The  circuit  courts 
of  the  United  States  have  original  jurisdic- 
tion and  exclusive  authority  to  declare  a 
patent  void.  Act  of  Congress  of  July  4, 
1836 ;  2  Kent»  Comm.  368 ;  8  J^aige,  Ch.  N.  T. 
132. 

4*  Scire  faciaa  is  also  used  by  govern- 
ment as  a  mode  to  ascertain  and  enforce  the 
forfeiture  of  a  corporate  charter,  where  there 
is  a  legal  existing  body  capable  of  acting, 
but  who  have  abused  their  power :  it  cannot, 
like  quo  warranto  (which  is  applicable  to  all 
cases  of  forfeiture),  be  applied  where  there  is 
a  body  corporate  ae  facto  only,  who  take  upon 
themselves  to  act,  but  cannot  legally  exercise 
their  powers.  In  scire  facias  to  forfeit  a  cor- 
porate charter,  the  government  must  be  a 
party  to  the  suit ;  for  the  iudgment  is  that 
the  parties  be  ousted  and  the  franchises  be 
seized  into  the  hands  of  the  government  2 
Kent,  Comm.  313;.  10  Bamew.  &  C.  240; 
Telv.  190 ;  5  Mass.  230 ;  16  Serg.  &  R.  Penn. 
140 ;  4  Gill  &  J.  Md.  1 ;  9  id.^65 ;  4  Gill, 
Md.  404. 

.  Scire  facias  is  also  used  to  sug^st  further 
breaches  on  a  bond  with  a  condition,  where 
a  judgment  has  been  obtained  for  some  but 
not  all  of  the  breaches  and  to  recover  further 
instalments  where  a  judgment  has  been  ob- 
tained for  the  penaltv  before  all  the  instal- 
ments are  due.  1  Wms.  Saund.  58,  n.  1 ;  4 
Md.  375. 

As  to  the  effects  of  the  judgment,  and  the 
principle  of  forfeiture,  see  Quo  Warranto. 

5«  The  pleadings  in  scire  facias  are  pecu- 
liar. The  writ  recites  the  judgment  or  other 
record,  and  also  the  suggestions  which  the 

Elaintiff  must  make  to  the  court  to  entitle 
im  to  the  proceeding  by  scire  facias.  The 
writ,  therefore,  presents  the  plaintiff's  whole 
ease,  and  constitutes  the  declaration,  to  which 
the  defendant  must  plead.  1  Blackf.  Ind. 
297.  And  when  the  proceeding  is  used  to 
forfeit  a  corporate  charter,  all  tne  causes  of 
forfeiture  must  be  assigned  in  distinct 
breaches  in  the  writ,  as  on  a  bond  with  a 
condition  is  done  in  the  declaration  or  repli- 
cation. And  the  defendant  must  either  ais- 
claim  the  charter  or  deny  its  existence,  or 
deny  the  facts  alleged  as  breaches,  or  demur 
to  them.  The  sugj^tions  in  the  writ,  dis- 
closing the  foundation  of  the  plaintiff's  case, 
must  also  be  traversed  if  tney  are  to  be 
avoided.  The  scire  facias  is  founded  partly 
upon  them  and  pfu^ly  upon  the  record.  2 
Inst.  470,  679.  They  are  aulwtantive  facts, 
and  can  be  traversea  by  distinct  pleas  em- 
bracing them  alone,  just  as  any  other  funda- 
mentalallegation  can  be  traversed  alone.  All 
the  pleadings  afler  the  writ  or  declaration 
are  in  the  ordinary  forms.  There  are  no 
pleadings  in  scire /ados  to  forfeit  a  corporate 
charter  to  be  found  in  the  books,  as  the  pro- 
ceeding has  been  seldom  used.  There  is  a 
case  in  1  P.  Will.  207,  but  no  pleadings. 
There  is  a  case  also  in  9  Gill,  Md.  379,  with 
a  synopsis  of  the  pleadings.  Perhaps  the 
only  other  case  is  in  Vermont;  and  it  is  with- 


out pleadings.  A  defendant  cannot  plead 
more  than  one  plea  to  a  scire  facias  to  forfeit 
a  corporate  charter:  the  statutes  of  4  ft  5 
Anne,  ch.  16,  and  9  Anne,  ch.  20,  allowing 
double  pleas,*  do  not  extend  to  the  crown.  1 
Chitty,  Plead.  479 ;  1  P.  Will.  Ch.  220. 

8CIRB  FACIAS  AD  AUDIENBX7M 
ERRQRBS  (Lat).  The  name  of  a  writ 
which  is  sued  out  afler  the  plaintiff  in  error 
has  assigned  his  errors,  ritsherbert,  Nat 
Brev.  20;  Bacon,  Abr.  Error  (F). 

SCIRE  FACIAS  AD  DISPROBAlf- 
DtlM  DEBITUM  (Lat.).  The  name  of  a 
writ  in  use  in  PennRyWania,  which  lies  by  a 
defendant  in  foreign  attachment  against  the 
plaintiff,  in  order  to  enable  him,  within  a 
year  and  a  day  next  ensuing  the  time  of  pay- 
ment to  the  plaintiff  in  the  attachment,  to 
disprove  or  avoid  the  debt  recovered  against 
him.  Act  relating  to  the  commencement  of 
actions,  s.  61,  pas^  June  13,  1836. 

SCIRE  FECI  (Lat  I  have  made  known). 
In  Practioe.  The  return  of  the  sheriff,  or 
other  proper  officer,  to  the  writ  of  scire  facias^ 
when  It  has  been  served. 

SCIRE  FIERI  INQtriRT.  In  Bn«- 
liah  Law.  The  name  of  a  writ  formerly 
used  to  recover  the  amount  of  a  judgment 
from  an  executor. 

The  history  of  the  ori^n  of  the  writ  is  u  fol- 
lows. When  on  an  execution  de  bonit  ttwtatorU 
against  an  exeontor  the  sheriff  retnmed  nulla  bona 
and  also  a  dwattavitj  a  JUri  fatiaa,  fU  bontB  prih- 
priit,  might  formerly  have  been  issued  against  the 
executor,  without  a  previous  inquisition  finding  a 
devastavit  and  a  §cire  /acia$.  But  the  most  usual 
practice  upon  the  sheriff's  return  of  nulla  bona  to 
a  ^«rt  faeiat  de  bonit  iettatorit  was  to  sue  out  a 
special  writ  of  Jieri  facia •  dt  btmia  teMtatorit,  with 
a  clause  in  it,  "  et  si  tibi  constare,  potent,"  that  the 
exeontor  had  wasted  the  goods,  then  to  levy  do 
bonia  propriit.  This  was  the  practice  in  the  king's 
bench  till  the  time  of  Charles  I. 

8.  In,  the  common  pleas  a  practice  had  pre- 
vailed in  early  times  upon  a  suggestion  in  the 
special  writ  of  /ten  faciaa  of  a  devastavit  by  the 
executor,  to  direct  the  sheriff  to  inquire  by  a  Jviy 
whether  the  exeontor  had  wasted  the  goods,  and  if 
the  jury  found  he  had,  then  a  aeire  /acnu  was 
issued  out  against  him,  and,  unless  he  made  a  good 
defenoe  thereto,  an  execution  ds  bonit  proprii*  was 
awarded  against  him. 

The  practioe  of  the  two  courts  being  differeat, 
several  oases  were  brought  into  the  king's  bench  on 
error,  and  at  last  it  iMcame  the  practice  of  boUi 
courts,  for  the  sake  of  expedition,  to  inoorporata 
the  JUri  faeia*  inquiry,. and  «eir«  facia;  into  one 
writ,  thence  called  a  tetVe  Jieri  inoMiry, — a  name 
compounded  of  the  first  words  of  the  two  writs  of 
§eirefaeia$  wndJUrifaeiae,  and  that  of  inquiry,  of 
which  it  consists. 

3.  This  writ  recites  the  JUri  facia§  de  bonie  toe- 
tatorie  sued  out  on  the  Judgment  against  the  exeon- 
tor, the  return  of  nulla  bona  by  the  sheriff,  and 
then,  suggesting  that  the  executor  had  sold  and 
oonverted  the  goods  of  the  testator  to  the  value  of 
the  debt  and  damages  reoovered,  commands  the 
sheriff  to  levy  the  said  debt  and  damages  of  the 
goods  of  the  testator  in  the  hands  of  the  executor. 
tf  they  could  be  levied  thereof,  but  if  it  should  ap- 
pear to  him  by  the  inquisition  of  a  jury  that  the 
exeontor  had  wasted  the  goods  of  the  testator,  then 
the  sheriff  is  to  warn  the  executor  to  appear,  ete. 
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If  the  judgmeDt  had  been  either  by  or  against  the 
testator  or  Intestate,  or  botb>  the  writ  of  fieri  faciaa 
recites  that  fast,  and  also  that  the  court  had  ad- 
judged, upon  a  aeire/aeioM  to  rcTive  the  jndgmenty 
that  the  executor  or  aidministrator  should  hare  exe- 
cution for  the  debt,  etc  Clift,  Entr.  669;  Lilly, 
Entr.  664. 

4*  Although  this  practice  is  sometimes 
adopted,  yet  the  most  usual  proceeding  is  by 
action  of  debt  on  the  judgment,  suggesting  a 
devastavif^  because  in  the  proceeding  by  »cire 
Jieri  inquiry  the  plaintiff  is  not  entitled  to 
ooeto  unless  the  executor  appears  and  pleads 
to  the  scire  facias,  1  Sauna.  219,  n.  8.  See 
2  Archbold,  Pract  934. 

8CITX1.  The  setting  or  standing  of  any 
place.  The  seat  or  situation  of  a  capital  mes- 
suage, or  the  ground  on  which  it  stood. 
Jacob,  Law  Diet. 

SCOLD.  A  woman  who  by  her  habit  of 
scolding  becomes  a  nuisance  to  the  neighbor- 
hood is  called  a.  common  scold.  See  Com- 
mon Scold. 

SCOT  AND  LOT.  In  English  Law. 
The  name  of  a  customary  contribution,  laid 
upon  all  the  subjects  according  to  their 
aoility. 

SCOTALB.  An  extortion  by  officers  of 
the  forests  who  kept  ale-houses  and  compelled 
people  to  drink  there  under  fear  of  their  dis- 
pleasure. Charter  of  the  Forest,  o.  7 ;  Man- 
wood,  For.  Laws,  pt.  1,  216. 

SCOtrNDRBL.  An  opprobrious  title, 
applicable  to  a  person  of  bad  character. 
General  damages  will  not  lie  for  calling  a 
man  a  scoundrel,  but  special  damages  may 
be  recovered  when  there  has  been  an  actual 
loss.  2  Bouvier,  Inst.  n.  2250;  1  Chitty, 
Pract.  44. 

SCRAWL.  A  mark  which  is  to  su 
the  place  of  a  seal.  2  Parsons,  Contr. 
See  Scroll. 

SCRIP.  A  certificate  or  schedule.  Evi- 
dence of  the  right  to  obtain  shares  in  a  pub- 
lic company;  sometimes  called  scrip  certifi- 
cate, to  distinguish  it  from  the  real  title  to 
shares.  Wharton,  Law  Diet.  2d  Lond.  ed.; 
15  Ark.  12.  The  possession  of  such  scrip  is 
primd  facie  evidence  of  ownership  of  the 
shares  therein  designated.  Addison,  Contr. 
203*.  It  is  not  goods,  wares,  or  merchandise 
within  the  Statute  of  Frauds.  16  Mees.  & 
W.  Exch.  66. 

SCRIPT.  The  original  or  principal  in- 
strament,  where  there  are  part  and  counter- 
part. 

SCRIVBNBR.  A  person  whose  busi- 
ness it  is  to  write  deeds  and  other  instruments 
for  others ;  a  conveyancer. 

Money  scriveners  are  those  who  are  en- 
gaged in  procuring  money  to  be  lent  on  mort- 
gages and  other  securities,  and  lending  such 
money  accordingly.  They  act  also  as  agents 
for  the  purchase  and  sale  of  real  estates. 

To  be  considered  a  money  scrivener,  a  per- 
son must  be  concerned  in  carrying  on  the 


trade  or  profession  as  a  means  of  makine  a 
livelihooa.  He  must  in  the  course  of  his 
occupation  receive  other  men's  moneys  into 
his  trust  and  custody,  to  lay  out  for  them  as 
occasion  offers.  3  Campb.  538 ;  2  Esp.  Cas. 
555. 

SCROLL.  A  mark  intended  to  supply 
the  place  of  a  seal  made  with  a  pen  or  other 
instrument  of  writine. 

A  scroll  is  adopted  as  a  sufficient  Beal  n 
Jamaica,  1  Bos.  &  P.  360,  Arkansas,  Dc.  be- 
ware, Florida,  Georgia,  Illinois,  Induii..., 
Maryland,  Michigan,  Minnesota,  Mississippi, 
Missouri,  North  Carolina,  Ohio,  Oregon, 
Pennsylvania,  South  Carolina,  Wisconsin. 
and  perhaps  one  or  two  other  states.  In  the 
New  England  states.  New  Ji^rsey,  and  New 
York,  the  common -law  seal  is  required. 
Thornton,  Conv.  passim.  And  see  7  Leigh, 
Va.  301 ;  4  Gratt.  Va.  283 ;  17  Miss.  34 ;  2 
Fla.  418. 

SCRtTET  ROLL  (called,  also,  Sa-itet 
Finiumt  or  simply  Scruet).  In  Old  English 
Law.  A  record  of  the  bail  accepted  in  ca^en 
of  habeas  corpus.  The  award  was  set  down 
in  the  remenibrance  roll,  together  with  the 
cause  of  commitment,  the  writ  and  return 
were  put  on  file,  the  bail  was  recorded  in  Iho 
scruet.  3  Howell,  St  Tr.  134,  135,  arg.  For 
remembrance  roll,  see  Reg.  Michael.  1G54, 
215. 

SCRtTTATOR  (Lat.  from  scrulari,  to 
search).  In  Old  Bnclish  Law.  A  haililf 
whom  the  king  of  England  appointed  in 
places  that  were  his  in  franchise  or  inte- 
rest, whose  duty  was  to  look  after  the  king's 
water-rights:  as,  flotsam^  jetsam,  wreck,  etc. 
1  Hargr.  Tracts,  p.  23 ;  Pat.  27  Hen.  VI. 
parte  2,  m.  20;  Pat.  8  Ed.  IV.  parte  1, 
m.  22. 

SCX7TAGE  (from  Lat.  scutum^  a  shield). 
Knisht-service.  Littleton,  2  99*  The  tax 
which  those  who,  holding  by  kniffht-service, 
did  not  accompany  the  king,  had  to  pay  on 
its  being  assessed  by  parliament.  Escuage 
certain  was  a  species  of  socage  where  the 
compensation  for  service  was  fixed.  Little- 
ton, II  97,  98 ;  Reg.  Grig.  88 ;  Wright,  Ten. 
121-134. 

SCTRBGBMOTB.  The  name  of  a 
court  among  the  Saxons.  It  was  the  court 
of  the  shire,  in  Latin  called  curia  camitatiUi 
and  the  principal  court  among  the  Saxons. 
It  was  holden  twice  a  year  for  determining 
all  causes  both  ecclesiastical  and  secular. 

SB  DBFBNDBKDO  (Lat).    Defending 
himself. 
Homicide  se  defendendo  may  be  justifiable. 

SEA.  The  ocean;  the  great  mass  of 
water  which  surrounds  the  land,  and  which 
probably  extends  from  pole  to  pole,  covering 
nearly  three-quarters  or  the  globe.  Waters 
withip  the  ebb  and  fiow  of  the  tide  are  to 
be  considered  the  sea.    Gilp.  Dist.  Ct  526. 

A  large  body  of  salt  water  communicating 
with  the  ocean  is  also  called  a  sea:  as,  the 
Mediterranean  sea,  etc. 
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Very  large  inland  bodies  of  salt  water  are 
also  called  seas:  as,  the  Caspian  sea»  etc. 

The  open  sea  is  public  and  common  pro- 
perty»  and  any  nation  or  person  has  ordinarily 
an  equal  right  to  navigate  it  or  to  fish  there- 
in, 1  Kent,  Gomm.  27 ;  Angell,  Tide-Waters, 
44-49 ;  1  Boayier,  Inst.  170, 174,  and  to  land 
upon  ibe  sea-shore.  1  Bouyier,  Inst.  173, 174. 
But  it  is  generally  conceded  that  every  nation 
has  juriraiction  to  the  distance  of  a  canoon- 
shot,  or  marine  league,  over  the  waters  ad- 
jacent to  its  shore.  2  Cranch,  187,  234; 
Bynkershoek,  Qu.  Pub.  Juris.  61;  Vattel, 
207. 

Every  nation  has  jurisdiction  lover  the 
person  of  its  own  subjects  in  its  own  public 
and  private  vessels  when  at  sea ;  and  so  far 
territorial  jurisaiction  may  be  considered  as 
preserved ;  for  the  vessels  of  a  nation  are  in 
many  respects  considered  as  portions  of  its 
territory,  and  persons  on  board  are  protected 
and  governed  by  the  laws  of  the  country  to 
which  the  vessel  belong.  The  extent  of 
jurisdiction  over  adjoining  seas  is  often  a 
question  of  diflSculty,  and  one  that  is  still 
open  to  controversy.  As  far  as  a  nation  can 
conveniently  occupy,  and  that  occupation  is 
ac<][uired  by  prior  possession  or  treaty,  the 
jurisdiction  is  exclusive.  1  Kent,  Comm.  29 
-31.  This  has  been  heretofore  limited  to  the 
distance  of  a  cannon-shot,  or  marine  league, 
over  the  waters  at^acent  to  its  shore.  2 
Cranch,  187,  234;  1  Cranch,  C.  C.  62  J 
Bynkershoek,  Qu.  Pub.  Juris.  61 ;  1  Azuni, 
Marit.  Law,  204,  185 ;  Vattel,  207. 

SEA-LETTER,  8BA-BRIBF.  In 
Maritime  Law.  A  document  which  should 
be  found  on  board  of  every  neutral  ship:  it 
specifies  the  nature  and  quantity  of  the 
cargo,  the  place  from  whence  it  comes,  and 
its  destination.  Chitty,  ham  of  Nat.  197 ;  1 
Johns.  N.  Y.  192. 

SEA-SHORE.  That  soace  of  land  on 
the  border  of  the  sea  whicn  is  alternately 
covered  and  left  dry  by  the  rising  and  falling 
of  Uie  tide ;  or,  in  other  words,  that  space  of 
land  between  high  and  low  water  mark. 
Hargrave,  St.  Tr.  12 ;  6  Mass.  435,  439 ;  1 
Pick.  Mass.  180,  182;  5  Day,  Conn.  22;  12 
Me.  237 ;  2  Zabr.  N.  J.  441 ;  27  Eng.  L.  & 
£q.  242;  4  DeGex,  M.  &  G.  206.  See  Tim ; 
Tidx-Watir. 

2I«  At  common  law,  the  sea-shore,  in  Eng- 
land, belongs  to  the  crown ;  in  this  country, 
to  the  state.  Angell,  Tide-Wat  20  d  sea.;  3 
Kent,  Comm.  347 ;  27  Eng.  L.  &  £q.  242 ;  6 
Mass.  435 ;  1  Dutch.  N.  J.  525 ;  16  Pet.  367 ;  3 
How.  221 ;  3  Zabr.  N.  J.  624.  In  England,  the 
sovereign  is  not  the  absolute  proprietor,  but 
holds  the  sea-shore  subject  to  the  public  rights 
of  navigation  and  fishery ;  and  if  he  grants 
it  to  an  individual  his  grantee  takes  subject 
to  the  same  rights.  Pheas,  Rights  of  Water, 
45-^5;  Angell,  Tide-Wat.  21.  So  in  this 
counti-y  it  has  been  held  that  the  rights  of 
fishery  and  navigation  remain  unimpaired 
by  the  grant  of  lands  covered  by  navigable 
water.    6  Gill,  Md.  121.    But  the  power  of 


the  states,  unlike  that  of  the  crown,  is  abBu- 
lute,  except  in  so  far  as  it  is  controlled  by  the 
federal  constitution.  Angell,  Tide-Wat.  59. 
The  states,  therefore,  may  regulate  thp  use 
of  their  shores  and  the  fisheries  thereon, 
provided  such  regulations  do  not  interfere 
with  the  laws  of  congress.  4  Wash.  C.  C. 
371;  18  How.  71;  4  &br.  N.  J.  80;  2  Pet 
245.    And  see  Tide-Watir;  Rivir. 

8«  The  public  right  of  fishing  includes 
shrimping  and  gathering  all  shell-fish  or 
other  fish  whose  natural  habitat  is  between 
high  and  low  water  mark.  5  Day,  Conn. 
22;  2  Bos.  &  P.  472;  22  Me.  353.  in  Eng- 
land and  in  some  of  the  United  States  it  has 
been  held  that  the  public  have  no  right  to 
use  the  banks  of  rivers  for  the  purpose  of 
towins  vessels,  3  Term,  253;  11  Miss.  366; 
though  in  other  states  a  different  rule  seems 
to  have  been  adopted.  4  111.  520 ;  12  u2. 29 ; 
31  Me.  9 ;  42  td.  552 ;  18  Barb.  N.  Y.  277 ; 
4  Mo.  343 ;  1  Jones,  No.  C.  299. 

In  Pennsylvania  and  some  of  the  other 
states  it  has  been  held,  contrary  to  the  com- 
mon law,  that  the  soil  of  the  sea-shore  be- 
longs to  the  riparian  proprietor.  6  Penn.  St 
379 ;  28  id.  206 ;  1  Whart  Penn.  536 ;  14 
B.  Monr.  Ky.  367 ;  11  Ohio,  138.    And  see 

RiVXR. 

In  Massachusetts  and  Maine,  by  the  colony 
ordinance  of  1691,  and  by  usage  arising  there- 
from, the  proprietors  of  the  acQoining  land  on 
bays  and  arms  of  the  sea,  and  other  places 
where  the  tide  ebbs  and  flows,  go  to  low* 
water  mark,  subject  to  the  public  easement 
and  not  exceeding  one  hundred  yards  below 
high-water  mark.  3  Kent,  Comm.  429; 
Dane,  Abr.  c.  68,  a.  3,  4.    See  Wharf. 

4*  Bv  the  Roman  law,  the  shore  included 
the  land  as  far  as  the  greatest  wave  extended 
in  winter:  est  auiem  littus  $naris,  qucUenus 
hibemus,  fiudus  maximus  excurrit,  Inst 
1.  2,  t  1,  6.  3.  Littus  publicum  est  eatenus 
qua  maxime  fiudus  excestuat.  Dig.  50.  16. 
112. 

The  Civil  Code  of  Louisiana  seems  to  have 
followed  the  law  of  the  Institutes  and  the  Di- 
gest ;  for  it  enacts,  art.  442,  that  the  '*  sea-shore 
is  that  space  of  land  over  which  the  waters 
of  the  sea  are  spread  in  the  highest  water 
during  the  winter  season."  See  5  Rob.  Adm. 
182;  Dougl.  425;  1  Halst  N.  J.  1;  2  Rolle, 
Abr.  170;  Dy.  326;  5  Coke,  107;  Baoon, 
Abr.  Courts  of  Admiralty  (A) ;  1  Am.  Law 
Mag.  76;  16  Pet  234,  367;  Angell,  Tide- 
Waters,  Index,  Shore;.  2  Bligh,  n.  s.  146;  5 
Mees.  &  W.  Exch.  327 ;  Merlin,  Quest  de 
Droit,  Rivage  de  la  Mer;  Inst.  2.  1.  1;  22 
Me.  350. 

SEA-WEED.  A  species  of  grass  which 
grows  in  the  sea. 

When  cast  upon  land,  it  belongs  to  the 
owner  of  the  land  adjoining  the  searshore, 
upon  the  grounds  that  it  increases  gradually, 
that  it  is  useful  as  manure  and  a  protection 
to  the  ground,  and  that  it  is  some  compen- 
sation ror  the  encroachment  of  the  sea  upon 
the  land.  2  Johns.  N.  Y.  313.  323.  See  6 
Vt223. 
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The  French  differs  from  our  law  in  this  re- 
spect, as  sea-weeds  there,  when  cast  oil  the 
heach,  belong  to  the  first  occupant  Dallos, 
Diet.  Propria,  art.  3,  2  2,  n.  128. 

SBAIi.  An  impression  upon  wax,  wafer, 
or  some  other  tenacious  substance  capable  of 
being  impressed.    5  Johns.  N.  Y.  239. 

Lord  Coke  deflnM  a  aoal  to  be  wax,  with  an  im- 
preHion.  8  Inst  169.  **  SxgUlum,"  says  he,  "mI 
€€ra  imprtM9a,  quia  eera  tine  imprenione  non  eat 
ngiUum,"  The  definition  given  aooye  is  the  com- 
mon-iaw  definition  of  a  seal.  Perkins,  129,  134; 
Broke,  Abr.  iVstte,  17,  30;  2  Leon.  21;  6  Johns. 
N.  T.  239 ;  2  Caines,  N.  T.  362 ;  21  Pick.  Mms.  417. 
In  some  of  the  states  of  the  United  States  a  soroU 
if  eqnaily  effeotive.    See  Soboll. 

Merlin  defines  a  seal  to  be  a  plate  of  metal  with 
a  flat  sorface,  on  whioh  is  engraved  the  arms  of  a 
prinoe  or  nation,  or  private  individaal,  or  other  de- 
yioe,  with  which  an  impression  may  be  made  on 
wax  or  other  snbstanoe  on  paper  or  parchment,  In 
order  to  authenticate  them:  the  impression  thas 
made  is  also  called  a  seal.  B^pert  mot  Seeau}  3 
M'Cord,  So.  C.  583 ;  5  Whart.  Penn.  563. 

fl*  When  a  seal  is  affixed  to  an  instrument 
it  makes  it  a  specialty.    See  Sfsoialtt. 

When  an  instrument  concludes  with  the 
words,  "witness  our  hands  and  seals,"  and  is 
signed  by  two  persons,  with  only  one  seal,  the 
jury  may  infer  from  the  face  of  the  paper 
that  the  person  who  signed  last  adopted  the 
seal  of  the  first.  6  Penn.  St  302.  See  9 
Am.  Jur.  290-297;  1  Ohio,  368;  3  Johns. 
N.  Y.  470 ;  12  id.  76 ;  as  to  the  origin  and  use 
of  seals,  Addison,  Oontr.  6 ;  Scroll. 

8«  The  public  seal  of  a  foreign  state 
j^roTes  itseli ;  and  public  acts,  decrees,  and 
jud^ents  exemplified  under  this  seal  are 
received  as  true  and  genuine.  2  Cranch, 
187,  238;  4  Dall.  Penn.  416;  7  Wheat  273, 
335;  1  Den.  N.  Y.  376;  2  Conn.  85,  90;  6 
Wend.  N.  Y.  475 ;  9  Mod.  66.  See  2  Munf. 
Ya.  53.  But  to  entitle  its  seal  to  such  au- 
thoriinr  the  foreign  state  must  have  been  ac- 
knowledge^ by  the  government  within  whose 
jurisdiction  the  forum  is  located.  3  Wheat 
610 ;  9  Ves.  Ch.  347. 

The  seal  of  a  notary  public  is  taken  judi- 
cial notice  of  the  world  over,  2  Esp.  7CiO ;  5 
Cranch,  535;  6  Serg.  &  R.  Penn.  484;  3 
Wend.  N.  Y.  173;  IGray,  Mass.  175;  but  it 
must  not  be  a  scroll.  4  Blackf.  Ind.  158. 
Judicial  notice  is  taken  of  the  seals  of  su- 
perior courts,  Comyns,  Die.  Evidence  (A  2) ; 
not  so  of  foreign  courts,  3  East,  221 ;  9  id. 
192,  except  admiralty  or  maritime  courts. 
2  Cranch,  187;  4  id.  292,  435;  3  Conn.  171. 
See  Story,  Confi.  Laws,  {  643 ;  2  Phillipps, 
Et.  4th  Am.  ed.  454,  notes. 

SEAL  OFFICII.  In  Bngllah  Praotioe. 
The  office  at  which  certain  judicial  writs  are 
sealed  with  the  prerogative  seal,  and  without 
which  they  are  of  no  authority.  The  officer 
whose  duty  it  is  to  seal  such  writs  is  called 
"  sealer  of  writs." 

8BAL  OF  THE  UNITED  STATES. 

The  seal  used  by  the  United  States  in  congress 
assembled  shaH  be  the  seal  of  the  United 
States,  viz.:  Arms,  paleways  of  thirteen 
pieces  argent  and  gules;  a  chief  azure;  the 


escutcheon  on  the  breast  of  the  American 
eagle  displa^er  proper,  holding  in  his  dexter 
talon  an  olive-branch,  and  in  his  sinister  a 
bundle  of  thirteen  arrows,  all  proper,  and  in 
his  beak  a  scroll,  inscribed  with  this  motto, 
"  E  plwrihuM  UTiumJ'  For  the  Crist  :  over 
the  bead  of  the  eagle  which  appears  above 
the  escutcheon,  a  glory,  or  breaking  through 
a  cloud,  proper,  and  surrounding  thirteen 
stars,  forming^  a  constellation  argent  on  an 
azure  field.  Revsrss,  a  pyramid  unfinished. 
In  the  zenith,  an  eye  in  a  triangle,  surrounded 
with  a  glory  proper:  over  the  eye,  these 
words,  "  AnnuU  ccepiis."  On  the  base  of  the 
pyramid,  the  numerical  letters  mdcclzzti; 
and  underneath,  the  following  motto,  **Novus 
ordo  sectorum."  Resolution  of  Congress, 
June  20,  1782;  Gordon,  Dig.  art  207. 

SBAUNO  A  VERDICT.   In  Praotioe. 

The  putting  a  verdict  in  writing,  and  placing 
it  in  an  envelop,  which  is  sealed.  To  relieve 
jurors  after  they  have  agreed,  it  is  not  unusual 
for  the  counsel  to  agree  that  the  jury,  shall 
seal  their  verdict  and  then  separate.  When 
the  court  is  again  in  session,  the  jury  come 
in  and  give  their  verdict  in  all  respects  as 
if  it  had  not  been  sealed ;  and  a  juror  may 
dissent  from  it  if  since  the  sealing  he  has 
honestly  changed  his  mind.  8  Ohio,  405 ;  1 
Gilm.  333;  3  Souvier,  Inst.  n.  3257. 

SEALS.  In  Lotdalana.  A  method  of 
taking  the  effects  of  a  deceased  person  into 
public  custody. 

2*  On  the  death  of  a  person,  according  to  the  laws 
of  Lonisiana,  if  the  heir  wishes  to  obtain  the  benefit 
of  inventory  and  the  delays  for  deliberating,  he  ii 
bound,  as  soon  as  he  knows  of  the  death  of  the  de- 
ceased to  whose  succession  he  is  called,  and  before 
committing  any  act  of  heirship,  to  cause  the  seals 
to  be  alBzed  on  the  effects  of  the  succession  by 
any  judge  or  Justice  of  the  peace.  La.  Civ.  Code, 
art  1027. 

]bi  ten  days  after  this  affixing  of  the  seals,  the 
heir  is  bound  to  present  a  petition  to  the  judge  of 
the  place  in  wh|sn  the  succession  is  opened,  play- 
ing for  the  remoral  of  the  seals  and  that  a  true 
and  faithful  inventory  of  the  effects  of  the  succes- 
sion be  made.     Id.  art.  1028. 

In  case  of  vacant  estates,  and  estates  of  which 
the  heirs  are  absent  and  not  represented,  the  seals, 
after  the  decease,  must  be  affixed  by  a  judge  or 
justice  of  the  peace  within  the  limits  of  his  jurisdic- 
tion, and  may  be  fixed  by  him  either  ex  officio  or 
at  the  request  of  the  parties.  La.  Civ.  Code,  art. 
1070.  The  seals  are  affixed  at  the  request  of  the 
parties  when  a  widow,  a  testamentary  executor,  or 
any  other  person  who  pretends  to  have  an  interest 
in  a  Succession  or  community  of  property,  requires 
it.  Id.  art.  1071.  They  are  affixed  ex  officio  when 
the  presumptive  heirs  of  the  deceased  do  not  all  re- 
side in  the  place  where  he  died,  or  if  any  of  them 
happen  to  be  absent.     Id.  art.  1072. 

3*  The  object  of  placing  the  seals  on  the  effects 
of  a  succession  is  for  the  purpose  of  preserving 
them,  and  for  the  interest  of  third  persona  Id.  art. 
1068. 

The  seals  must  be  placed  on  the  bureaus,  cof- 
fers, armoires,  and  other  things  which  contain 
the  effects  and  papers  of  the  deceased,  and  on 
the  doors  of  the  apartments  whioh  contain  these 
things,  so  that  they  cannot  be  opened  withont 
tearing  off,  breaking,  or  altering  the  neals.  Itf, 
art  1069. 
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The  judge  or  justice  of  the  peace  who  affixes 
the  seals  is  bouud  to  appoint  a  guardian ,  at  the  es< 
pense  of  the  suooession,  to  take  care  of  the  seals 
and  of  the  effects,  of  which  an  account  is  ti^en  at  the 
end  of  the  procds-verbal  of  the  affixing  of  the 
seals.  The  guardian  must  be  domiciliated  in  the 
place  where  the  inventory  is  taken.  Id,  art.  1079. 
And  the  judge,  wl^n  he  retires,  must  take  with 
him  the  keys  of  all  things  and  apartments  upon 
which  the  seals  have  been  affixed.     Id. 

The  riusing  of  the  seals  is  done  by  the  judge  of 
the  plaoe^  or  justice  of  the  peace  appointed  by  him 
to  tnat  effect,  in  the  presence  of  the  witnesses  of 
the  vioinaj^e,  in  the  same  manner  as  for  the  affixing 
of  the  seals.     Id.  art.  1084. 

SEAMAN.  A  sailor;  a  mariner;  one 
whose  business  is  navigation.  2  Boulay-Patv, 
Dr.  Com.  232 ;  Code  de  Commerce,  art.  262 ; 
Laws  of  Oleron,  art.  7 ;  Laws  of  Wisbuj, 
art.  19. 

3*  The  term  seamen,  in  its  most  enlarged 
sense,  includes  the  captain  as  well  as  other 
persons  of  the  crew:  in  a  more  confined  sig- 
nification, it  extends  only  to  the  common 
sailors.  3  Pardessus,  n.  ml.  But  the  mate, 
1  Pet.  Adm.  246,  the  cook  and  steward,  2  Pet. 
Adm.  268,  and  engineers,  clerks,  carpenters, 
firemen,  deck-hands,  porters,  and  chamber- 
maids, on  passeneer-steamcrs,  when  necessary 
for  the  service  of  the  ship,  1  Conkling,  Adm. 
107;  2  Parsons,  Marit.  Law,  582,  are  con- 
nidered,  as  to  their  rights  to  sue  in  the  ad- 
miralty, as  common  seamen;  and  persons 
employed  on  board  of  steamboats  and  lighters 
engaged  in  trade  or  commerce  on  tide-water 
are  within  the  admiralty  jurisdiction;  while 
those  employed  in  ferry-boats  are  not.  Gilp. 
Dist.  Ct  203,  532.  Persons  who  do  not  con- 
tribute their  aid  in  navigating  the  vessel  or  to 
its  preservation  in  the  course  of  their  occupi^ 
tion,  as  musicians,  are  not  to  be  considered  as 
seamen  with  a  right  to  sue  in  the  admiralty 
for  their  wages.  Gilp.  Dist.  Ct.  516.  See 
Lien. 

8*  Seamen  are  employed  either  in  mer- 
chant-vessels for  private  service,  or  in  public 
vessels  for  the  service  of  the  United  States. 

Seamen  in  the  merchant-vessels  are  re- 
quired to  enter  into  a  contract  in  writing, 
commonly  called  shipping  articles,  whicn 
see.  This  contract  being  entered  into,  they 
are  bound,  under  severe  penalties,  to  render 
themselves  on  board  the  vessel  according  to 
the  agreement:  they  are  not  at  liberty  to 
leave  the  ship  without  the  consent  of  the 
captain  or  commanding  officer;  and  for  such 
absence,  when  less  than  forty-eight  hours, 
they  forfeit  three  days'  wages  for  every  day 
of  absence;  and  when  the  absence  is  more 
than  forty-eight  hours  at  one  time,  they  for- 
feit all  the  wages  due  to  them,  and  all  their 
goods  and  chattels  which  were  on  board  the 
vessel,  or  in  any  store  where  they  may  have 
been  lodged  at  the  time  of  their  desertion,  to 
the  use  of  the  owners  of  the  vessel ;  and  they 
are  liable  for  damages  for  hiring  other  hands. 
They  may  be  imprisoned  for  desertion  until 
the  ship  IS  ready  to  sail. 

4«  On  board,  a  seaman  is  bound  to  do  his 
duty  to  the  utmost  of  his  ability ;  and  when 
hitf   services  are  required  for  extraordinary 


exertions,  either  in  consequence  of  the  death 
of  other  seamen  or  on  account  of  unforeseen 
perils,  he  is  not  entitled  to  an  increase  of 
wages,  although  it  may  have  been  promised 
to  him.  2  Campb.  317 ;  Peake,  72;  1  Term 
73.  For  disobedience  of  orders  he  may  be 
imprisoned  or  punished  with  stripes;  but  the 
correction  must  be  reasonable,  4  Mas.  C.  C. 
508;  Bee,  Adm.  161;  2  Day,  Conn.  294;  1 
Wash.  C.  C.  316;  and,  for  just  cause,  may 
be  put  ashore  in  a  foreign  country.  1  Pet. 
Adm.  186;  2  id.  268;  2  East,  145.  By  act 
of  congress,  September  28,  1850,  9  U.  S. 
Stat,  at  Large,  515,  it  is  provided  that  flog- 
ging in  the  navy  and  on  board  vessels  of 
commerce  be,  and  the  same  is  hereby,  abo- 
lished from  and  after  the  passage  of  this  act. 
And  this  prohibits  corporal  punishment  by 
stripes  inflicted  with  a  cat,  and  any  punish- 
ment which  in  substance  and  e£fect  amounts 
thereto.    1  Curt.  C.  C.  501. 

5«  Seamen  are  entitled  to  their  wages,  of 
which  one-third  is  due  at  every  port  at  which 
the  vessel  shall  unlade  and  deliver  her  cargo 
before  the  voyage  be  ended ;  and  at  the  end  of 
the  voyage  an  easy  and  speedy  remedy  is  given 
them  to  recover  all  unpaid  wages.  When 
taken  sick,  a  seaman  is  entitled  to  medical 
advice  and  aid  at  the  expense  of  the  ship, 
such  expense  being  considered  in  the  nature 
of  additional  wages  and  as  constituting  a 
just  remuneration  for  his  labor  and  ser- 
vices. Gilp.  Dist.  Ct.  435,  447 ;  2  Mas.  C.  C. 
541. 

The  right  of  seamen  to  waces  is  founded 
not  in  the  shipping  articles,  but  in  the  ser* 
vices  perform^,  Bee,  Adm.  395 ;  and  to  re- 
cover such  wages  the  seaman  has  a  triple 
remedy, — against  the  vessel,  the  owner,  and 
the  master.  Gilp.  Dist.  Ct.  592 ;  Bee,  Adm. 
254. 

6«  When  destitute  in  foreign  ports,  Am^ 
rican  consuls  and  commercial  agents  are  re- 
quired to  provide  for  them,  and  for  their 
passage  to  some  port  of  the  United  States,  in 
a  reasonable  manner,  at  the  expense  of  the 
United  States;  and  American  vessels  are 
bound  to  take  such  seamen  on  l>oard  at  the 
request  of  the  consul,  but  not  exceeding  two 
men  for  every  hundred  tons  of  the  ship, 
and  transport  them  to  the  United  States,  on 
such  terms,  not  exceeding  ten  dollars  ion 
each  person,  as  may  be  agreed  on.  See,  gene- 
rally, Brightly,  Dig.  UT  S.  Laws ;  3  Kent, 
Comm.  136-156 ;  Marshall,  Ins.  90 ;  Pothier, 
Mar.  Contr.,  translated  by  Cushing,  Index; 
2  Brown,  Civ.  k  Adm.  Law,  155 ;  Parsons, 
Marit.  Law ;  Conkling,  Adm. ;  Abbott,  Ship- 
ping; Lien;  Captain. 

Seamen  in  the  public  service  are  governed 
by  particular  laws.     See  Navt  ;  Naval  Cons. 


The  skill  of  a  good 
seaman;  an  acquaintance  with  the  art  of 
navieating  and  managing  a  ship  or  other 
vessel.  See  Dana,  'Seaman's  Friend ;  Parish, 
Sea-Officer's  Manual :  Bowditch,  Navigator ; 
The  Sheet-Anchor ;  The  Kedge- Anchor. 

axiAMZSN*a  FUND.  By  the  act  of  July 
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16,  1798,  a  pp::n8ion  is  made  for  raising  a 
fund  for  the  relief  of  disabled  and  siok  sea- 
men:  the  master  of  every  vessel  arriving 
from  a  foreign  )K>rt  into  the  United  States  is 
required  to  pay  to  the  collector  of  customs 
at  tiie  rate  of  twenty  cents  per  month  for 
every  seaman  employed  on  board  of  his  ves- 
sel, which  sum  ne  may  retain  out  of  the 
wages  of  such  seaman ;  vessels  engaged  in 
the  coasting-trade,  and  boats,  rafts,  or  flats 
navigating  the  Mississippi  with  intention  to 
proceed  to  New  Orleans,  are  also  laid  under 
similar  obligations.  The  fund  thus  raised 
18  to  be  employed  by  the  president  of  the 
United  States,  as  circumstances  shall  require, 
f(>r  the  benefit  and  convenience  of  sick  and 
difiabled  American  seamen.  Act  of  March 
3,  1802,  s.  1. 

3.  By  the  act  of  congress  passed  February 
28,  1803,  c.  62,  2  U.  S.  Stat,  at  Large,  223, 
it  is  provided  that  when  a  seaman  is  dis- 
charged in  a  foreign  country  with  his  own 
consent,  or  when  the  ship  is  sold  there,  he 
nhall,  in  addition  to  his  usual  wages,  be  paid 
three  months'  wages  into  the  hands  of  the 
American  consul,  two-thirds  of  which  are  to 
be  paid  to  such  seaman  on  his  engagement 
on  board  any  vessel  to  return  home,  and  the 
remaining  one-third  is  retained  in  aid  of  a 
fund  for  the  relief  of  distressed  American 
seamen  in  foreign  ports.  See  11  Johns. 
N.  Y.  66;  12id.l43;  1  Mas. C.  C. 45 ;  4  ui. 
541 ;  Edw.  Adm.  239. 

SEARCH.  la  Criminal  Law.  An  ex- 
amination of  a  man's  house,  premises,  or  per- 
son, for  the  purpose  of  discovering  proor  of 
his  guilt  in  relation  to  some  crime  or  misde- 
meanor of  which  he  is  accused. 

3«  The  constitution  of  the  United  States, 
Amendments,  art.  4,  protects  the  people  from 
unreasonable  searches  and  seizures.  3  Stoir, 
Const  2  1895 ;  Rawle,  Const,  ch.  10,  p.  127  ; 
10  Johns.  N.  Y.  263 ;  11  id.  500 ;  1  U.  S.  Stat 
at  Lar^e,  651 ;  3  Cranch,  447. 

By  the  act  of  March  2,  1799,  s.  68,  it  is 
enacted  that  every  collector,  naval  officer, 
and  surveyor,  or  other  person  specially  ap- 
pointed by  either  of  them  for  that  purpose, 
shall  have  full  power  and  authority  to  enter 
any  ship  or  vessel  or  any  dwelling-house  in 
the  daytime,  upon  taking  proper  measures, 
to  search  for  g(X)ds  forfeited  for  non-payment 
of  duties. 

SEARCH.  In  Praotioe.  An  examina- 
tion made  in  the  proper  lien  office  for  mort- 
fages,  liens,  judgments,  or  other  incum- 
rances  aeainst  r^  estate.  The  certificate 
given  by  the  officer  as  to  the  result  of  such 
examination  is  also  called  a  search. 

ConTeyanoers  and  others  who  cause  searches  to 
be  made  ought  to  be  very  careful  that  thej  should 
be  oorreet  with  regard — to  the  time  during  which 
the  person  against  whom  the  search  has  been 
made  owned  the  premises ;  to  the  property  searched 
against,  which  ought  to  be  properlj  described ;  to 
the  form  of  the  certificate  of  searc^. 

SEARCH,  RIGHT  OF.  In  Maritime 
Law.  The  right  existing  in  a  belligerent  to 
examine  and  inspect  the  papers  of  a  neutral 


vessel  at  sea.  On  the  continent  of  Europe 
this  is  called  the  right  of  visit.  Dalloz,  Diet. 
Prises  maritimes,  n.  104-111. 

3«  The  right  does  not  extend  to  examine 
the  cargo,  nor  does  it  extend  to  a  ship  of  war, 
it  being  strictly  confined  to  the  searching  of 
merchant-vessels.  The  exercise  of  the  right 
is  to  prevent  the  commerce  of  contraband 
goods.  Although  frequently  resisted  by 
powerful  neutral  nations,  yet  this  right  ap- 
pears now  to  be  fixed  beyond  contravention. 
The  penalty  for  violently  resisting  this  ri^^ht 
is  the  confiscation  of  tne  property  so  with- 
held from  visitation.  Unless  in  extreme  cases 
of  gross  abuse  of  his  right  by  a  belligerent, 
the  neutral  has  no  right  to  resist  a  search. 
1  Kent,  Comm.  154 ;  2  Brown,  Civ.  &  Adm. 
Law,  319. 

8*  The  right  of  search — or  rather  of  visita- 
tion— ^in  time  of  peace,  especially  in  its  con- 
nection with  the  enorts  of  the  British  govern- 
ment for  the  suppression  of  the  slave-trade,  has 
been  the  subiect  of  much  discussion ;  but  it  is 
not  within  tne  scope  of  this  work  to  review 
such  discussions.  W heatou,  Right  of  Search ; 
The  Life  of  Genl.  Cass,  by  Smith,  c.  25,  26 ; 
Webster,  Works,  vol.  6,  329,  335,  338 ;  and 
the  documents  relating  to  this  subject  com- 
municated to  congress  from  time  to  time,  and 
most  of  the  works  on  international  law,  may 
be  profitably  examined  bv  those  who  desire 
to  trace  the  history  and  understand  the 
merits  of  the  questions  involved  in  the  pro- 
posed exercise  of  this  right.  See,  also,  Edin- 
Durgh  Review,  vol.  11,  p.  9 ;  Forei^  Quar- 
terly Review,"  vol.  36,  p.  211;  3  Phillimore, 
International  Law,  Index,  title  Visii  and 
Search. 

aSARCH-'WARRANT.  In  Praotioe. 
A  warrant  requiring  the  officer  to  whom  it  is 
addressed  to  search  a  house,  or  other  place, 
therein  specified,  for  property  therein  alleged 
to  have  been  stolen,  and,  if  the  same  shall 
be  found  upon  such  search,  to  bring  the 
goods  so  found,  together  with  the  body  of  the 

Eerson  occupying' the  same,  who  is  named, 
efore  the  justice  or  other  officer  granting 
the  warrant,  or  some  other  justice  of  the 
peace,  or  other  lawfully-authorised  officer. 

Sl«  It  should  be  given  under  the  hand  and 
seal  of  the  justice,  and  dated. 

The  constitution  of  the  United  States, 
Amendments,  art.  4,  declares  that  *'  the  right 
of  the  people  to  be  secure  in  theii  persons, 
houses,  papers,  and  effects  against  unreason- 
able searones  and  seizures,  shall  not  be  vio' 
lated ;  and  no  warrants  shall  issue  but  upon 
probable  cause,  supported  by  oath  or  affirm- 
ation, and  particularly  describing  the  place 
to  be  searched,  and  the  person  or  thing  to  be 
seized."  See  11  Johns.  N.  T.  500 ;  3  Cranch, 
447. 

8.  Lord  Hale,  2  PI.  Cr.  149,  150,  re^m- 
mends  great  caution  in  granting  such  war- 
rants i—first,  that  they  be  not  granted  with- 
out oath  made  before  a  justice  of  a  felony 
committed,  and  that  the  complainant  has 
probable  cause  to  suspect  that  the  goods  are 
m  such  a  house  or  place,  and  his  reasons  for 
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Biich  suspicion,  see  2  Wils.  288 ;  1  Dowl.  &  R. 
97 ;  13  Mass.  236 ;  5  Ired.  No.  C.  45 ;  1  R.  I. 
4C4 ;  second,  that  such  warrants  express  that 
the  search  shall  be  made  in  daytime ;  third, 
that  they  ought  to  be  directed  to  a  constable 
or  other  proper  officer,  and  not  to  a  private 
person ;  Jourth^  that  they  ought  to  command 
the  officer  to  bring  the  stolen  goods,  and  the 
person  in  whose  custody  they  are,  before 
some  justice  of  the  peace.  &e  6  Bamew. 
k  G.  332 ;  5  Mete.  Mass.  98 ;  4  Wash.  G. 
G.  .  They  should  designate  the  place  to 
be  searched.  1  Mees.  &  W.  Exch.  255 ;  2 
Mete.  Mass.  329;  5  u2.  98 ;  2  J.  J.  Marsh.  Ky. 
44 ;  6  Blackf.  Ind.  249 ;  1  Gonn.  40.  Trespass 
will  not  lie  against  a  party  who  has  procured 
a  search-warrant  to  searcn  for  stolen  goods, 
if  the  warrant  be  duly  issued  and  regularly 
executed.  6  Wend.  M.  T.  382.  And  see  6 
Me.  421 ;  2  Gonn.  700 ;  9  id.  141 ;  10  Johns. 
N.  Y.  263 ;  11  Mass.  500 ;  2  Litt.  Ky.  231 ;  6 
Gill  &  J.  Md.  377. 

8BARCHBR.     In  Bngliih  Law.    An 

officer  of  the  customs,  whose  duty  it  is  to  ex- 
amine and  search  all  ships  outward  bound,  to 
ascertain  whether  they  nave  any  prohibited 
or  uncustomed  goods  on  board. 

SEATED  LANDS.  In  the  early  land- 
legislation  of  some  of  the  United  States,  sealed 
is  used,  in  connection  with  improyed,  to  denote 
lands  of  which  actual  possession  was  taken. 
5  Pet.  468. 

SEAWORTHINESS.  In  Maritime 
Layr.  The  sufficiency  of  the  yessel  in  ma- 
terials, construction,  equipment,  officers,  men, 
and  outfit,  for  the  trade  or  seryice  in  which 
it  is  employed. 

S*  Under  a  marine  policy  on  ship,  freight, 
or  oar^,  the  fitness  for  the  seryice  of  the 
yessel,  if  there  is  no  provision  to  the  contrary 
at  the  outset,  is  an  implied  condition,  non- 
compliance with  which  defeats  the  insurance. 
1  Phillips,  Ins.  ch.  yiii.  sect.  ii. ;  Marshall,  Ins. 
160 ;  2  Johns.  N.  T.  231 ;  1  Whart.  Penn.  399 ; 
Cowp.  143 ;  1  Amoult,  Ins.  662 ;  1  Dow.  32 ; 

1  Gampb.  1;  5  Pick.  Mass.  21;  2  Ohio,  211; 

2  Barnew.  &  Aid.  73 ;  6  Cow.  N.  Y.  270;  7 
Term,  160;  3  Hill,  N.  Y.  250;  4  Mas.  C.  C. 
439;  20  Wend.  N.  Y.  287;  1  Pet.  0.  C.  410; 
1  Wall.  Jr.  C.  C.  273;  1  Curt  C.  C.  278;  14 
Barb.  N.  Y.  206;  33  Eng.  L.  &  £q.  325 ;  34 
id,  266,  277 ;  26  Penn.  St.  192 ;  4  Hon.  L. 
Gas.  253 ;  Olo.  Adm.  110;  4  Du.  N.  Y.  234; 
12  Md.  348. 

It  is  of  no  consequence  whether  the  insured 
was  aware  of  the  condition  of  the  ship,  or  not. 
His  innocence  or  ignorance  is  no  answer  to 
the  fact  that  the  ship  was  not  seaworthy. 
When  the  want  of  seaworthiness  arises  from 
justifiable  ignorance  of  the  cause  of  the  de- 
fect, and  is  discoyered  and  remedied  before 
any  injury  occurs,  it  is  not  to  be  considered 
as  a  defect.  1  Johns.  N.  Y.  241 ;  2  id,  124, 
129 ;  3  Johns.  Gas.  N.  Y.  76 ;  1  Pet.  183 ;  2 
Bamew.  &  Aid.  73. 

8«  The  opinion  of  carpenters  who  haye  re- 
paired the  yessel,  howeyer  they  may  strengthen 
the  presumption  that  the  ship  is  seaworthy, 


when  it  is  fayorabl6,  is  not  conclusiye  of  the 
fact  of  seaworthiness.  4  Dowl.  269.  The  pre- 
sumption pritnd  facie  is  for  seaworthiness. 
1  Dowl.  336.  And  it  is  presumed  that  a  Teasel 
continues  seaworthy  if  she  was  so  at  the  in- 
ception of  the  risk.  20  Pick.  Mass.  389.  See 
1  ^rey.  No.  G.  252.  Any  sort  of  disrepair 
left  in  the  ship,  by  which  she  or  the  cargo 
may  suffer,  is  a  breach  of  the  warranty  of 
seaworthiness.  A  deficiency  of  force  in  the 
crew,  or  of  skill  in  the  master,  mate,  etc.,  is 
a  vmnt  of  seaworthiness.  1  Gampb.  1 ;  14 
East,  481 ;  4  Du.  N.  Y.  234.  But  if  there  was 
once  a  sufficient  crew,  their  temporary  ab- 
sence will  not  be  considered  a  breach  of  the 
warranty.  2  Bamew.  &  Aid.  73 ;  1  Johns. 
Gas.  N.  Y.  184 ;  1  Pet.  183.  A  yessel  may 
be  rendered  not  seaworthy  by  being  oyer- 
loaded.    2  Barnew.  &  Aid.  320. 

It  can  neyer  be  settled  by  positiye  rules  of 
law  how  far  this  obligation  of  seaworthiness 
extends  in  any  particular  case,  for  the  reason 
that  improyements  and  changes  in  the  means 
and  modes  of  nayigation  frequently  require 
new  implements,  or  new  forms  of  old  ones; 
and  these,  though  not  necessary  at  first,  be- 
come so  when  there  is  an  established  usage 
that  all  ships  of  a  certain  quality,  or  those  to 
be  sent  on  certain  yoyages  or  used  for  certain 

Eurposes,  shall  haye  them.    2  Parsons,  Marit.. 
■aw,  134.     Seaworthiness  is,  therefore,  in 
general,  a  question  of  fact  for  the  jury.    Ii, 
13'(;  1  Pet  170,  184;  1  Bouyier,  Inst  441. 

BECK.  A  want  of  remedy  by  distress. 
Littleton,  s.  218.  See  Rbnt.  Want  of  present 
fruit  or  profit,  as  in  the  case  of  the  reyersion 
without  rent  or  other  service,  except  fealty, 
Goke,  Litt.  151  b,  note  5. 

SECOND.  A  measure  equal  to  one-six- 
tieth part  of  a  minute.    See  Measure. 

SBCOND  DBLIVSRANCB.  In 
Praotioe.  The  name  of  a  writ  given  by 
statute  of  Westminster  2d,  13  Edw.  I.  c.  2, 
founded  on  the  record  of  a  former  action  of 
replevin.  Goke,  2d  Inst.  341.  It  commands 
the  sheriff,  if  the  plaintiff  make  him  secure 
of  prosecuting  his  claim  and  returning  the 
chattels  which  were  adjudged  to  the  defend- 
ant by  reason  of  the  plaintiff's  default,  to 
make  deliverance.  On  being  nonsuited,  the 
plaintiff  in  replevin  might,  at  common  law, 
nave  brought  another  replevin,  and  so  ad 
infinitum,  to  the  intolerable  vexation  of  Uie 
defendant.  The  statute  of  Westminster  re- 
strains the  plaintiff  when  nonsuited  from  so 
doing,  but  allows  him  this  writ,  issuing  out 
of  the  original  record,  in  order  to  have  the 
same  distress  delivered  again  to  him,  on  his 
giving  the  like  security  as  before.  3  Black- 
stone,  Gomm.  150;  Fitzherbert,  Nat.  Brev. 
68. 

SBCOND  SURCHAROB,  WRIT  OF. 

The  name  of  a  writ  issued  in  England  against 
a  commoner  who  has  a  second   time  sur- 
charged the  common.    3  Blackstone,  Gomm 
239. 

SBCONDAR7.    In  Bngllah  Law.    An 
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officer  who  is  second  or  next  to  the  chief 
officer;  as,  secondaries  to  the  prothonotaries 
of  the  oourts  of  king's  bencn  or  common 
pleas;  secondary  of  the  remembrancer  in  the 
exchequer,  etc.    Jacob,  Law  Diet. 

SECONDARY  CONVB7ANCB8,  or 

derivative  conveyances,  are  those  which  pre- 
suppose some  other  conveyance  precedent, 
and  only  serve  to  enlarge,  confirm,  alter,  re- 
strain, restore,  or  transfer  the  interest  granted 
by  such  original  conveyance.  2  Sharswood, 
Blackst.  Comm.  324*. 

SBCONDARir  BVIDBNCB.  That 
species  of  proof  which  is  admissible  on  the 
loss  of  primary  evidence,  and  which  becomes 
by  that  event  the  best  evidence.  8  Bouvier, 
Inst.  n.  3055.  See  Hearsay;  Declaration 
Copy. 

SECONDS.  In  Criminal  Law.  Those 
persons  who  assist,  direct,  and  support  others 
engaged  in  fighting  a  duel. 

As  they  are  often  much  to  blame  in  inciting 
the  duellists  to  their  rash  act,  and  as  they  are 
always  assisting  in  the  commission  of  the 
crime,  the  laws  generally  punish  them  with 
severity;  but,  in  consequence  of  the  false 
ideas  too  generally  entertained  on  the  subject 
of  honor,  they  are  too  seldom  enforced. 

BBC  RET.  A  knowledge  of  something 
which  is'  unknown  to  others,  out  of  which  a 
profit  may  be  made:  for  example,  an  inven- 
tion of.  a  machine,  or  the  discovery  of  the 
eflect  of  the  combination  of  certain  matters. 

Instances  have  occurred  of  secrets  of  that 
kind  being  kept  for  many  years ;  but  they  are 
liable  to  constant  detection.  As  such  secrets 
are  not  property,  the  possessors  of  them  in 
general  prefer  making  them  public,  and  se- 
curing the  exclusive  right  for  years,  under 
the  patent  laws,  to  keeping  them  in  an  inse- 
cure manner  without  them.  See  Phillips, 
Pat.  ch.  15 ;  Godson,  Pat.  171 ;  Davies,  Pat. 
Cas.  429 ;  8  Ves.  Ch.  215;  2  Ves.  &  B.  Ch.  Ir. 
218;  2  Mer.  Ch.  446;  3  itf.  157;  1  Jac.  &  W. 
Ch.  394;  1  Pick.  Mass.  443;  4  Mas.  C.  C.  15 ; 
3  Bos.  &  P.  630. 


\    An  officer  who,  bv  order 

of  his  superior,  writes  letters  and  other  in- 
struments. He  is  so  called  because  he  is  pos- 
sessed of  the  secrets  of  his  employer.  This 
term  was  used  in  France  in  134d,  and  in  Eng- 
land the  term  secretary  was  first  applied  to 
the  clerks  of  the  king,  wno  being  always  near 
his  person  were  called  clerks  qfthe  secret,  and 
in  tne  reign  of  Henry  YIII.  the  term  secre- 
tary of  state  came  into  use. 

In  the  United  States  the  term  is  used  to 
denote  the  head  of  a  department:  as,  secretary 
of  state,  etc.    See  Departxbnt. 

8BCRBTAR7   OF   BMBASST.    An 

officer  appointed  by  the  sovereign  power  to 
accompany  a  minister  of  the  first  or  second 
rank,  and  sometimes,  though  not  often,  of  an 
inferior  rank. 

He  is,  in  fact,  a  species  of  publio  minister;  for, 
independently  of  his  protection  as  attached  to  an 
ambassador's  suite,  he  eigojs  in  his  own  right  the 


same  protection  of  the  law  of  nations,  and  the  same 
immunities,  as  an  ambassador.  But  private  tecre- 
tari€$  of  a  minister  must  not  be  confounded  with 
secretaries  of  embassy  or  of  legation.  Such  private 
secretaries  are  entitled  to  protection  only  as  be- 
longing to  the  suite  of  the  ambassador. 

The  functions  of  a  secretary  of  legation  consist 
in  bis  employment  by  his  minister  for  objects  of 
ceremony ;  in  making  verbal  reports  to  the  secre- 
tary of  state  or  other  foreign  ministers;  in  taking 
care  of  the  archives  of  the  mission ;  in  ciphering 
and  deciphering  despatches ;  in  sometimes  making 
rough  draughts  of  the  notes  or  letters  which  the 
minister  writes  to  his  colleagues  or  to  the  local 
authorities;  in  drawing  up />roc^-ver6aiMr/  in  pre- 
senting passports  to  the  minister  for  hie  signature, 
and  delivering  them  to  the  persons  for  whom  they 
are  intended ;  and,  finally,  in  assisting  the  minister, 
under  whom  he  is  placed,  in  every  thing  concerning 
the  affairs  of  the  mission.  In  the  absence  of  the 
minister  he  is  admitted  to  conferences,  and  to  pre- 
sent notes  signed  by  the  minister. 

SBCRETART  OF  LEGATION.     An 

officer  employed  to  attend  a  foreign  mission 
and  to  perform  certain  duties  as  clerk. 

His  salary  is  fixed  by  the  act  of  congress  of  May 
1, 1810,  s.  1,  at  such  a  sum  as  the  president  of  the 
United  States  may  allow,  not  exceeding  two  thou- 
sand dollars. 

The  salary  of  a  secretary  of  embassy,  or  the  secre- 
tary of  a  minister  plenipotentiary,  is  the  same  as 
that  of  a  secretary  of  legation. 

8BCTA  (Lat.  sequor,  to  follow).  The  per- 
sons, two  or  more  in  number,  whom  the  plain- 
tiff produced  in  court,  in  the  ancient  form  of 
Sroceedings,  immediately  upon  making  his 
eclaration,  to  confirm  the  allegations  therein, 
before  they  were  called  in  question  by  the  de- 
fendant's plea.  Bracton,  214  a.  The  word 
appears  to  have  been  used  as  denoting  that 
these  persons  follotoed  the  plaintiff  into  court; 
that  is,  came  in  a  matter  in  which  the  plain- 
tiff was  the  leader  or  one  principally^  con- 
cerned. The  actual  production  of  suit  was 
discontinued  veir  early,  3  Sharswood, 
Blackst.  Comm.  1^95;  but  the  formula  **et 
inde  producii  sectanC*  (for  which  in  more 
modern  pleadings  *'  and  thereupon  he  brings 
suit"  is  substituted)  continued  till  the  aboli- 
tion of  the  Latin  form  of  pleadings.  Stephen, 
Plead.  429,  430.  The  count  in  dower  and 
writs  of  right  did  not  so  conclude,  however. 
1  Chitty,  Plead.  399.  A  suit  or  action.  Hob. 
20;  Bracton,  399  6.  A  suit  of  clothes.  Gowel; 
Spelman,  Oloss. 

Ad  Famam.  Suit  due  a  publio  bake- 
house. 

Ad  Molendrinum.  A  senrice  arising 
from  the  usage,  time  out  of  mind,  of  carry- 
ing corn  to  a  particular  mill  to  be  ground. 
3  Sharswood,  Blackst.  Comm.  235.  A  writ 
adapted  to  the  injury  lav  at  the  old  law. 
Fitzherbert,  Nat.  Brev.  123. 

Ad  Torrale.  Suit  due  a  man's  kiln  or 
malt-house.  3  Sharswood,  Blackst.  Comm. 
236. 

Curias.  Suit  at  court.  The  senrice  due 
from  tenants  to  the  lord  of  attending  his 
courts-baron,  both  to  answer  complaints  al- 
leged against  themselves,  and  for  tne  trial  of 
their  fellow-tenants.  2  Sharswood,  Blackst. 
Comm.  54. 
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SECTION  OF  LAND.  A  parcel  of 
government  land  containing  six  hundred  and 
forty  acres.  The  lands  of  the  United  States 
are  surveyed  into  parcels  of  six  hundred  and 
forty  acres ;  each  such  parcel  is  called  a  sec- 
tion. 

These  sections  are  divided  into  half-eec- 
tions,  each  of  which  contains  three  hundred 
and  twenty  acres,  and  into  quarter-sections- 
of  one  hundred  and  sixty  acres  each.  See  2 
Washburn,  Real  Prop. 

8ECTORE8  (Lat.).    In  Roman  Law. 

Bidders  at  an  auction.    Babington,  Auct.  2. 

8BCT7RIT7.  That  which  renders  a 
matter  sure ;  an  instrument  which  renders 
certain  the  performance  of  a  contract.  A 
person  who  becomes  the  surety  for  another, 
or  who  engages  himself  for  the  performance 
of  another's  contract.  See  3  Blackf.  Ind.  431. 

8SCURIT7  FOR  COST8.  In  Prac- 
tice. In  some  courts  there  is  a  rule  that 
when  the  plaintiff  resides  abroad  he  shall 

five  security  for  costs,  and  until  that  has 
een  done,  when  demanded,  he  cannot  pro- 
ceed in  his  action. 

3.  This  is  a  right  which  the  defendant 
must  claim  in  proper  time;  for  if  he  once 
waives  it  he  cannot  afterwards  claim  it:  the 
waiver  is  seldom  or  perhaps  never  expressly 
made,  but  is  generaUr  implied  from  tne  acts 
of  the  defendant.  When  the  defendant  had 
undertaken  to  accept  short  notice  of  trial,  2 
H.  Blackst.  573 ;  3  Taunt.  272,  or  after  issue 
joined,  and  when  he  knew  of  plaintiff's  resi- 
dence abroad,  or,  with  such  knowledge,  when 
the  defendant  takes  any  step  in  the  cause, 
these  several  acts  will  amount  to  a  waiver. 
5  Barnew.  &  Aid.  702;  1  Dowl.  &  R.  348 ;  1 
Moore  &  P.  30.  See  1  Johns.  Ch.  N.  Y.  202 ; 
3  id.  620 ;  1  Ves.  Ch.  396. 

8*  The  fact  that  the  defendant  is  out  of 
the  jurisdiction  of  the  court  will  not  alone 
authorize  the  requisition  of  security  for 
costs :  he  must  have  his  domicil  abroad.  1 
Yes.  Oh.  396.  When  the  defendant  resides 
abroad,  he  will  be  required  to  give  such  se- 
curity although  he  is  a  foreien  prince.  See 
11  Serg.  &  R.  Penn.  121 ;  1  Miles,  Penn.  321 ; 
2  id,  #2. 

8ECIX8  (Lat.).    Otherwise. 

SEDITION.    In  Orlminal  Law.     The 

raising  commotions  or  disturbances  in  the 
state :  it  is  a  revolt  against  legitimate  author- 
ity. Erskine,  Inst.  4.  4.  14 ;  Dig.  49.  16.  3. 
2  19. 

The  distinotion  betfreen  B«dition  and  treason  con- 
sists in  this :  that  though  the  ultimate  object  of  se- 
dition is  a  violation  of  the  public  peace,  or  at  least 
snob  a  course  of  measures  aa  evidently  engenders 
it,  yet  it  does  not  aim  at  direct  and  open  violence 
Against  the  laws,  or  the  subversion  of  the  constitu- 
tion.   Alison,  Crim.  Law  of  Scotl.  680. 

The  obnoxious  and  obsolete  act  of  Julj  14, 1798, 
t  Story,  U.  S.  Laws,  648,  was  called  the  teditton 
law,  because  its  professed  object  was  to  prevent  dis- 
turbances. 

In  the  Scotch  law,  sedition  is  either  verbal 
or  real .   Verbal  is  inferred  from  the  uttering 


of  words  tending  to  create  discord  between 
the  king  and  his  people;  real  sedition  is 
generall^r  committed  by  convocating  toother 
any  considerable  number  of  people,  without 
lawful  authority,  under  the  pretence  of  re- 
dressing some  public  grievance,  to  the  dis- 
turbing of  the  public  peace.  Erskine,  Inst 
4.  4.  14. 

8BDUCTION  (Lat  seducHo,  from  #«, 
away,  ducoy  to  lead,  to  draw). 

The  act  of  a  man  in  inducing  a  woman  to 
commit  unlawful  sexual  intercourse  with 
him. 

The  woman  herself  has  no  action  for  dam- 
ages, though  practically  the  end  is  reached 
by  a  suit  &t  breach  of  promise  of  marriage, 
in  many  cases.  The  parent,  as  being  en- 
titled to  the  services  of  his  daughter,  may 
maintain  an  action  in  man^  cases  grounded 
upon  that  right,  but  only  in  such  cases.  6 
Mees.  &  W.  Exch.  55  ;  1  Exch.  61 ;  10  Q.  B. 
725 ;  7  Ired.  No.  C.  408 ;  4  N.  Y.  38 ;  8  id. 
191 ;  11  id.  343  ;  14  Ala.  n.  s.  235:  11  Oa. 
603 ;  13  Gratt.  Va.  726 ;  3  Sneed,  Tenn.  29 ; 
6  Ind.  262 ;  10  Mo.  634.  By  statute,  it  has 
been  made  a  criminal  offence  in  Indiana, 
Acts  of  1847,  c.  96,  New  York,  Laws  of  1848, 
c.  Ill,  and  Wisconsin,  Rev.  Stat  1849,  c. 
146,  2  6. 

8EED8.  The  substance  which  nature 
prepares  for  the  reproduction  of  plants  or 
animals. 

Seeds  which  have  been  sown  in  the  earth 
immediately  become  a  part  of  the  land  in 
which  they  have  been  sown :  quce  saia  solo 
cedere  inteuiguntur.    Inst  2.  1.  32. 

SEIGNIOR,  SBIONEUR.  Among  the 
feudists,  this  name  signified  lord  of  the  fee. 
Fitzherbert,  Nat  Brev.  23.  The  most  ex- 
tended signification  of  this  word  includes  not 
only  a  lora  or  peer  of  parliament  but  is  ap- 
plied to  the  owner  or  proprietor  of  a  thing: 
nence  the  owner  of  a  hawk,  and  the  master 
of  a  fishing  vessel,  is  called  a  seigneur.  37 
£dw.  III.  c.  19 ;  Barrington,  Stat  258. 

8EIONIORT.  In  English  Law.  The 
rights  of  a  lord,  as  such.  In  lands.  Swin- 
burne, Wills,  174. 

8EI8IN.  The  completion  of  the  feudal 
investiture,  by  which  the  tenant  was  admitted 
into  the  feud  and  performed  the  rites  of  ho- 
mage and  fealty.     Stearns,  Real  Act  2. 

Possession  with  an  intent  on  the  part  of 
him  who  holds  it  to  claim  a  freehold  interest 
8  N.  H.  58 ;  1  Washburn,  Real  Prop.  35. 

Immediately  upon  the  investiture  or  livery  nf 
seisin  the  tenant  became  tenant  of  the  freehold; 
and  the  term  seisin  originally  contained  the  idea 
of  possession  derived  from  a  superior  lord  of  whom 
the  tenant  held.  There  could  be  but  one  seisin,  and 
the  person  holding  it  was  regarded  for  the  time  ai 
the  rightful  owner.  Littleton,  g  701  ,*  1  Spence,  Eq. 
Jut.  186.  In  the  early  history  of  the  country, 
livery  of  seisin  seems  to  have  been  occasionally 
practised.  See  1  Washburn,  Real  Prop.  .S4,  n. ; 
Colony  Laws  (Mass.),  85,  86;  Smith,  Landl.  A  T 
Morris  ed.  6,  n. 

In  Connecticut^  Massachusetts,  Pennsylvania, 
and  Ohio,  seisin  means  merely  ownership,  and  the 
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difltindtion  between  seisin  in  deed  and  in  law  is  not 
known  in  practice.     Walker,  Am.  Law,  324,  330 ; 

4  Day,  Conn.  305 ;  4  Mass.  480 ;  14  Pick.  Mass. 
324 ;  0  Meto.  Mass.  430.  A  patent  by  the  common- 
wealth, in  Kentucky,  giTee  a  right  of  entry,  but 
not  actual  seisin.    3  Bibb,  Ky.  67. 

Seisin  in  fact  is  possession  with  intent  on 
the  part  of  nim  who  holds  it  to  claim  a  free- 
hold interest. 

Seisin  in  law  is  a  right  of  immediate  pos- 
session according  to  the  nature  of  the  estate. 
Cowel ;  Comjns,  Dig.  Seisin  (A  1,  2). 

5I«  If  one  enters  upon  an  estate  haying  title, 
the  law  presumes  an  intent  in  accoraance, 
and  requires  no  further  proof  of  the  intent, 
12  Mete.  Mass.  357 ;  4  Wheat.  213;  SCranch, 
229 ;  but  if  one  enters  without  title,  an  intent 
to  gain  seisin  must  be  shown.    5  Pet.  402 ; 

9  id.  52.  Seisin  once  established  is  pre- 
sumed to  continue  till  the  contrary  is  shown. 

5  Mete.  Mass.  173.  Seisin  will  not  be  lost 
by  entry  of  a  straneer  if  the  owner  remains 
in  possession.  1  ^Ik.  246 ;  9  Meto.  Mass. 
418.  Entry  by  permission  of  the  owner  will 
never  give  seisin  without  open  and  unequi- 
vocal acts  of  disseisin  known  to  the  owner. 

10  Gratt.  Va.  305 ;  9  Meto.  Mass.  418.  Simple 
entry  by  one  having  the  freehold  title  is  suffi- 
cient to  regain  seisin.  Steams,  Real  Act.  44 ; 
4  Mass.  416;  25  Vt  316;  10  Pet.  412;  8 
Oranch,  247.  The  heir  is  invested  with  the 
seisin  bv  law  upon  descent  of  the  title.  24 
Pick.  Mass.  78.  As  a  general  proposition 
by  the  law  in  this  country,  the  making,  deli- 
very, and  recording  of  a  deed  of  lands  passes 
the  seisin  without  any  formal  entry  being  ne- 
cessary. This  is  generally  by  force  or  the 
statutes  of  the  seveml  states, — in  some  such 
a  deed  being  in  terms  declared  to  be  equiva- 
lent to  livery  of  seisin,  and  in  others  dis- 
pensing with  any  inrther  act  to  pass  a  full 
and  complete  title.  4  Greenleaf,  Cruise,  Die. 
46,  n.,  47,  n. ;  Smith,  Landl.  &  T.  Am.  ed.  6, 
D. ;  3  Dall.  Penn.  489. 

8«  The  seisin  could  never  be  in  abeyance, 
1  Atkinson,  Con  v.  11 ;  1  Preston,  Est.  255; 
and  this  necessity  gave  rise  to  much  of  the 
difficult  law  in  regard  to  estates  enjoyable  in 
the  future.  See  1  Spence,  £q.  Jur.  156 ;  2 
Flintoff,  Real  Prop.  258. 

Consult  Smith,  Landl.  &  T.  Am.  ed. ;  Green- 
leaf,  Cruise ;  Stearns,  Real  Act. ;  and  espe- 
cially Washburn  on  Real  Prop.,  from  which 
this  article  is  mainly  taken. 

SmZTTRB.     In  Praotioe.    The  act  of 

taking  possession  of  the  property  of  a  person 
condemned  by  the  judgment  of  a  competent 
tribunal  to  pay  a  certain  sum  of  money,  by 
a  sheriff,  constable,  or  other  officer  lawfully 
authorized  thereto,  by  virtue  of  an  execution, 
for  the  purpose  of  having  such  property  sold 
according  to  law  to  satisfy  the  jud^ent.  The 
taking  possession  of  croods  for  a  violation  of  a 
public  law :  as,  the  tiding  possession  of  a  ship 
ror  attempting  an  illicit  trade.  2  Cranch, 
187 ;  4  Wheat.  100 ;  1  Gall.  C.  C.  75 ;  2  Wash. 
C.  C.  127,  567 ;  6  Cow.  N.  Y.  404. 

3.  The  seizure  is  complete  as  soon  as  the 
goods  are  within  the  power  of  the  officer.    16 


Johns.  N.  Y.  287 ;  2  Nott  &  M'C.  So.  C.392,- 
2  Rawle,  Penn.  142;  3  id,  4QI ;  Watson,  Sher 
172 ;  Comyns,  Dig.  Execution^  C  5. 

8«  The  taking  of  part  of  the  goods  in  a 
house,  however,  by  virtue  of  a  fieri  facias  io 
the  name  of  the  whole,  is  a  good  seizure  of 
alL  8  East,. 474.  As  the  seizure  must  be 
made  by  virtue  of  an  execution,  it  is  evident 
that  it  cannot  be  made  after  the  return-day. 
2  Caines,  N.  Y.  243 ;  4  Johns.  N.  Y.  450.  See 
Door;  Hotsx;  Searcb-W arrant. 

8ELECTI  JX7DICE8  (Lat.).  In  Ro- 
man Law.  Judges  who  were  selected  very 
much  like  our  juries.  They  were  returned 
by  the  praetor,  idrawn  bv  lot,  subject  to  be 
challenged  and  sworn.  3  Blackstone,  Comm. 
366. 

8ELBCTMSN.  The  name  of  certain 
town  officers  in  several  states  of  the  United 
States,  who  are  invested  by  the  statutes  of  the 
states  with  extensive  powers  for  the  conduct 
of  the  town  business. 

BBLF-DBFBNCE.     In  Criminal  Law. 

The  protection  of  one's  person  and  property 
from  injury. 

3*  A  man  mav  defend  himself,  and  oven 
commit  a  homicide  for  the  prevention  of  any 
forcible  and  atrocious  crime  which  if  com- 
pleted would  amount  to  a  felony,  17  Ala.  n. 
s.  587 ;  5  Ga.  85 ;  1  Jones,  No.  C.  190 ;  30 
Miss.  619;  14  B.  Monr.  Ky.  103,  614;  3 
Wash.  C.  C.  515 ;  and,  of  course,  under  the 
like  circumstances,  mayhem,  woundiixg,  and 
battery  would  be  excusable  at  common  law. 
1  East,  PI.  Cr.  271 ;  4  Blackstone,  Comm. 
180.  A  man  may  repel  force  by  force  in  de 
fence  of  his  person,  property,  or  habitation 
against  any  one  who  manifests,  intends,  at- 
tempts, or  endeavors,  bv  violence  or  imrprise, 
to  commit  a  forcible  felony,  such  as  murder, 
rape,  robbery,  arson,  burglary,  and  the  like. 
In  these  cases  he  is  not  required  to  retreat, 
but  he  may  resist,  and  even  pursue  his  ad- 
versary, until  he  has  secured  himself  from 
all  danger.  7  J.  J.  Marsh.  Ky.  478 ;  4  Bingh. 
628. 

8*  A  man  may  defend  himself  when  no 
felony  has  been  threatened  or  attempted.  Firsts 
when  the  assailant  attempts  to  beat  anotbefr 
and  there  is  no  mutual  combat :  as,  where  one 
meets  another  and  attempts  to  commit  or  does 
commit  an  assault  and  battery  on  him,  the  per- 
son attacked  may  defend  himself,  4  Den.  N.  Y. 
448;  Hill  &  D.  N.  Y.  229;  24  Vt.  218;  3 
Harr.  Del.  22;  3  Brev.  No.  C.  515;  5  Gray, 
Mass.  475 ;  3  Carr.  &  P.  31 ;  9  id.  474 ;  see  10 
Ired.  No.  C.  214 ;  and  in  case  of  an  offer  or 
attempt  to  strike  another,  when  sufficiently 
near,  so  that  there  is  danger,  the  person 
assailed  may  strike  first,  and  is  not  required 
to  wait  until  he  has  been  struck.  Buller, 
Nisi  P.  18 ;  2  Rolle,  Abr.  547.  Second,  when 
there  is  a  mutual  combat  upon  a  sudden 
quarrel.  In  these  cases  both  parties  are  the 
aggressors ;  and  if  in  the  fight  one  is  killed, 
it  will  be  manslaughter  at  least,  unless  th« 
survivor  can  prove  two  things,  vis.,  that  be^ 
fbre  the  mortal  stroke  was  given  ha  hal 


SELLER 


510 


SEPARALITER 


refused  any  further  combat,  and  had  retreated 
ae  far  as  he  could  with  safety,  8  N.  Y.  396 ; 
4  Dev.  &  B.  No.  C.  491 ;  16  Ga.  117 ;  17  id. 
465 ;  9  Ired.  No  0.  485 ;  10  id.  214 ;  1  Ohio, 
St.  66 ;  1  Hawks,  No.  C.  78,  210 ;  Selfridge's 
case ;  and  that  he  killed  his  adversary  from 
necessity,  to  avoid  his  own  destruction.  32 
Me.  279 ;  2  Halst.  N.  J.  220 ;  11  Humphr. 
Tenn.  200 ;  4  Barb.  N.  Y.  460 ;  2  N.  Y.  193 ; 
Coze,  N.  J.  424 ;  25  Ala.  n.  s.  15 ;  18  B. 
Monr.  Ky.  49 ;  16  111.  17. 

A  man  may  defend  himself  against  animals, 
and  he  may  during  the  attack  kill  them,  but 
not  afterwards.  1  Can*.  &  P.  106 ;  10  Johns. 
N.  Y.  365 ;  13  id,  12. 

8ELLER.  One  who  disposes  of  a  thing 
in  consideration  of  money ;  a  vendor. 

This  term  is  more  usually  applied  in  the 
sale  of  chattels,  that  of  venclor  in  the  sale  of 
estates.    See  Salk.  ^ 

8EMBLE  (Fr.  it  seems).  A  term  fre- 
quently used  before  the  statement  of  a  point 
<xf  law  which  has  not  been  directly  settled, 
but  about  which  the  court  have  expressed 
an  opinion  and  intimated  what  a  decision 
would  be. 

SBBCI-PROOF.  In  CivU  Law.  Pre- 
sumption  of  fact.  This  degree  of  proof  is 
thus  defined :  "  Non  est  ignorandam,  proba- 
tionem  semiplenam  earn  esse,  per  quam  rei 
gestie  fides  aliqua  fit  judici ;  non  tamen  tanta 
ut  jure  debeat  in  pronuncianda  sententia  earn 
sequi."  Mascardus,  de  Prob.  vol.  1,  Qusest. 
11,  n.  1,  4. 

SEMINARY.  A  place  of  education. 
Any  school,  academy,  college,  or  university 
in  which  young  persons  are  instructed  in  the 
several  branches  of  learning  which  may 
qualify  them  for  their  future  employments. 
Webster,  Diet 

The  word  is  said  to  have  acquired  no  fixed 
and  definite  legal  meaning.  J9aiu2,  J.,  12 
N.  Y.  229. 

SBMINAUFRAOIUM  (Lat.).  A  term 
used  bv  Italian  lawyers,  which  literally  signi- 
fies half-shiptoreck,  and  by  which  they  under- 
stand the  jetsam,  or  casting  merchandise  into 
ihe  sea  to  prevent  shipwreck.  Locr6,  Esp. 
du  Code  de  Com.  art.  409.  The  state  of  a 
vessel  which  has  been  so  much  injured  by 
tempest  or  accident  that  to  repair  the  dam- 
ages, after  being  brought  into  port,  and  pre- 
pare her  for  sea,  would  cost  more  than  ner 
worth.    4  Best.  Law  Rep.  120. 

SEMPER  PARATUS  (Lat.  always 
ready).  In  Pleading.  The  name  of  a  plea 
bv  which  the  defendant  alleges  that  he  has 
alwavs  been  ready  to  perform  what  is  de- 
manded of  him.  3  Blackstone,  Gomm.  303. 
The  same  as  Tout  temps  prist, 

SEN.  This  is  said  to  be  an  ancient  word 
which  signified  justice.     Coke,  Litt.  61  a. 

SENATE.  The  name  of  the  less  nume- 
rous of  the  two  bodies  constituting  the  legis- 
lative branch  of  the  govenunent  of  the  United 


States,  and  of  the  several  states.  See  Umitid 
States,  and  the  articles  upon  the  various 
states. 

SENATOR.    A  member  of  a  senate. 

SENATnSCONSnLTX7M(Lat).  In 
Roman  Law.  A  decree  or  decision  of 
the  Roman  senate,  which  htd  the  force  of 
law. 

When  the  Boman  people  had  bo  inoreaeed  that 
there  was  no  place  where  they  ooald  meet,  it  wai 
found  necessary  to  consult  the  senate,  instead  of 
the  people,  both  on  pnblio  affairs  and  those  which 
related  to  individuals.  The  opinion  which  was 
rendered  on  snch  an  occasion  was  called  tenatas 
eoMultum,  Inst  1.  2.  5 ;  Clef  des  Lois  Rom. ;  Mer> 
lin,  Rupert.  These  decrees  frequently  derired  their 
titles  from  the  names  of  the  consuls  or  magistrates 
who  proposed  them:  as,  senatus-oonsultum  Clan* 
dianum,  Libonianum,  Yelleianum,  etc.,  from  Clau- 
dius, Libonius,  Valleius.    Ayliffe,  Pand.  30. 

SENESCHALLUS  (Lat.).  A  steward. 
Coke,  Litt.  61  a. 

SENILIT7.    The  state  of  bein^  old. 

3«  Sometimes  it  is  exceedingly  difficult  to 
know  whether  the  individual  in  this  state  is 
or  is  not  so  deprived  of  the  powers  of  his 
mind  as  to  be  unable  to  manage  his  affairs. 
In  general,  senility  is  merely  a  loss  of  energy 
in  some  of  the  intellectual  operations,  whue 
the  affections  remain  natural  and  unperverted : 
such  a  state  may,  however,  be  followed  by 
actual  dementia  or  idiocy. 

8«  When  on  account  of  senility  the  party 
is  unable  to  manage  his  affairs,  a  committee 
will  be  appointed  as  in  ca«e  of  lunacy.  1 
Collier,  Lun.  66 ;  2  Johns.  Ch.  N.  Y.  232 ;  5 
id.  168 ;  4  Call,  Va.  423 ;  12  Ves.  Ch.  446 ; 
8  Mass.  129 :  2  Yes.  Sen.  Ch.  407 ;  19  id. 
285. 

SENIOR.  The  elder.  This  addition  is 
sometimes  made  to  a  man's  name,  when  two 
persons  bear  the  same,  in  order  to  distinguish 
them.  In  practice,  when  nothing  is  men- 
tioned, the  senior  is  intended.    3  Miss.  59. 

SENTENCE.  A  iudgment,  or  Judicial 
declaration  made  by  a  judge  in  a  cause.  The 
term  judgment  is  more  usually  applied  to 
civil,  and  sentence  to  criminal,  proceedings. 

Sentences  are  final,  when  they  put  an  end 
to  the  case;  or  interlocutory,  when  they 
settle  only  some  incidental  matter  which  has 
arisen  in  the  course  of  its  progress.  See  Aso 
&  Man.  Inst.  b.  3,  t.  8,  c.  i. 

SEPARALITER  (Lat  separately).  A 
word  sometimes  used  in  indictments  to  show 
that  the  defendants  are  charged  separately 
with  offences  which  without  tne  addition  of 
this  word  would  seem,  from  the  form  of  the 
indictment,  to  be  charged  jointly:  as,  for  ex- 
ample, when  two  persons  are  indicted  t<^ 
getner  for  perjury,  and  the  indictment  states 
that  A  and  B  came  before  a  commissioner, 
etc.,  this  is  alleging  that  they  were  both  guilty 
of  the  same  crime,  when  by  law  their  crime* 
are  distinct,  and  the  indictment  is  vicious; 
but  if  the  word  separcUiter  is  used,  then  the 
affirmation  is  that  each  was  guilty  of  a  sepa* 
rate  offence.    2  Hale,  PI.  Cr.  174. 
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SEPARATE  E8TATR  That,  which 
belongs  to  one  only  of  several  persons:  as, 
the  separate  estate  of  a  partner,  which  does 
not  belong  to  the  partnership.  2  Bouvier, 
Inst  n.  1519. 

The  separate  estate  of  a  married  woman 
18  that  which  l^longs  to  her  and  over  which 
her  husband  has  no  right  in  equity.  It  may 
consist  of  lands  or  chattels.  4  Barb.  N.  Y. 
407 ;  1  Const.  So.  G.  452 ;  4  Bouvier,  Inst.  n. 
3996. 

SEPARATE  MAINTENANCE.  An 
allowance  made  by  a  husband  to  his  wife  for 
her  separate  support  and  maintenance. 

When  this  allowance  is  regularly  paid,  and 
notice  of  it  has  been  given,  no  person  who 
has  received  such  notice  will  be  entitled  to 
recover  against  the  husband  for  necessaries 
fUmished  to  the  wife,  because  the  liability 
of  the  husband  depends  on  a  presumption  of 
authority  delegated  by  him  to  the  wife,  which 
is  negatived  by  the  facts  of  the  case.  2 
Starkie,  Ev.  699. 

See  JoiNDBR. 


SEPARATION.  A  cessation  of  cohabi- 
tation of  husband  and  wife  by  mutual  agree- 
ment 

3.  Contracts  of  this  kind  artf  generally 
made  by  the  husband  for  himself  and  by  the 
wife  with  trustees.  3  Paige,  Ch.  N.  Y.  483 ; 
4  id.  516 ;  5  Bligh,  n.  s.  339 ;  1  Dow  &  C. 
Hou.  L.  519.  This  contract  does  not  affect 
the  marriage,  and  the  parties  may  at  any 
time  agree  to  live  togetner  as  husband  and 
wife.  The  husband  who  has  agreed  to  a 
iatcU  separation  cannot  bring  an  action  for 
criminal  conversation  with  the  wife.  Roper, 
Husb.  A  Wife,  iHw«m/  4  Viner,  Abr.  173  ; 
2  Starkie,  Ev.  &98 ;  Shelford,  Marr.  &  D.  ch. 
6,  D.  608. 

8«  Reconciliation  after  separation  8upei> 
sedes  special  articles  of  separation,  in  courts 
of  law  and  equity.  1  Dowl.  Pari.  Cas.  245  ; 
2  Cox,  105 ;  3  Brown,  Ch.  619,  n. ;  11  Ves.  Ch. 
532.  Public  policy  forbids  that  parties  should 
be  permitted  to  make  agreements  for  them- 
selves to  hold  good  whenever  they  choose  to 
live  separate.  5  Bligh,  n.  s.  367,  375.  And 
see  1  Carr.  &  P.  36 ;  5  Bligh,  n.  s.  339 ;  2 
Dowl.  Pari.  Cas.  332 ;  2  Carr.  &  M.  388 ;  2 
East,  283  ;  11  Yes.  Ch.  526 ;  2  Sim.  A  S.  Ch. 
372 ;  1  Younge  &  C.  Ch.  28 ;  3  Johns.  Ch.  N. 
Y.  521 ;  1  Edw.  Ch.  N.  Y.  380;  1  Des.  Eq. 
So.  a  45,  198;  8  N.  H.  350;  1  Hoffm.  Ch. 
N.Y.I. 

SEPARATION  A  MENSA  ST 
THORO.  A  partial  dissolution  of  the  mar^ 
riage  relation. 

By  the  ecelesiutioal  or  eanon  law  of  England, 
whieh  had  ezclasive  jarisdiction  over  marriage  and 
divorce,  marriage  was  regarded  ••  a  saorament  and 
indiaaolnble.  Thii  doctrine  originated  with  the 
church  of  Rome,  and  became  eBtablished  in  Eng- 
land while  that  conntrj  was  Catholic ;  and  though 
after  the  reformation  it  ceased  to  be  the  doetrine 
of  the  ohnrch  of  England,  yet  the  law  remained 
unchanged  until  the  recent  statute  of  20  A  31  Vict. 
(1S67)  e.  86.  Bishop,  Marr.  ft  D. }{  374, 278.  Hence, 
as  has  been  seen  in  the  article  on  Divorce,  a  yalid 


marriage  could  not  be  dissolved  in  England  ex- 
cept by  what  has  been  termed  the  omnipotent 
power  of  parliament. 

This  gave  rise,  in  the  ecclesiastical  courts,  to  the 
practice  of  granting  divorces  from  bed  and  board, 
as  they  used  to  be  called,  or  Judicial  separation,  as 
they  are  called  in  the  recent  statute  20  A  21  Vict, 
e.  85,  2  7.  Bishop,  Marr.  ft  D.  §§  277,  278.  From 
England  this  practice  was  introduced  into  this 
country ;  and  though  in  some  of  the  states  it  has 
entirely  given  way  to  the  divorce  a  vinculo  matrix 
moniif  in  others  it  is  still  in  use,  being  generally 
granted  for  causes  which  are  not  sufGlcieot  to  au- 
thorise the  latter. 

ft.  The  only  causes  for  which  such  a  di- 
yorce  is  granted  in  England  are  adultery  and 
cruelty.  In  this  country  it  is  generally 
granted  also  for  wilful  desertion,  and  in 
some  states  for  other  causes. 

The  legal  consequences  of  a  separation 
from  bed  and  board  are  much  less  extensive 
than  those  of  a  divorce  a  vinculo  matrimonii 
or  a  sentence  of  nullity.  Such  a  separation 
works  no  change  in  the  relation  of  the  parties 
either  to  each  other  or  to  third  persons,  ex- 
cept in  authorising  them  to  live  apart  until 
they  mutually  come  together.  In  comine  to- 
gether, no  new  marriage  is  required,  neither, 
it  seems,  under  the  general  law,  are  any  new 
proceedings  in  court  necessary ;  but  the  re- 
conciliation, of  its  own  force,  annuls  the  sen- 
tence of  separation.  Bishop,  Marr.  &  D.  { 
679;  5  Pick.  Mass.  461,  468 ;  4  Johns.  Ch. 
N.  Y.  187;  2  Dall.  Penn.  128;  3  Yeates, 
Penn.  56;  Groke  Elis.  908. 

8«  Nor  does  such  a  separation,  at  common 
law  and  without  statutory  aid,  change  the 
relation  of  the  parties  as  to  property.  Thus, 
it  neither  takes  away  the  right  of  the  wife  to 
dower,  nor  the  right  of  the  husband  to  the 
wife's  real  estate,  either  during  her  life  or 
after  her  death,  as  tenant  by  the  curtesy; 
neither  does  it  affect  the  husband's  right  in  a 
court  of  law  to  reduce  into  possession  the  choses 
in  actionof  the  wife ;  thuugn  in  equity  it  may  be 
otherwise.  Bishop,  Marr.  &  D.  H  680-685 ;  2 
Pick.  Mass.  316 ;  5  id.  61 ;  6  Watts  Sc  S.  Penn. 
85;  Croke  Eliz.  908;  4  Barb.  N.  Y.  295. 

4«  It  should  be  observed,  however,  that 
in  this  country  the  consequences  of  a  ju- 
dicial separation  are  frequently  modified  by 
statute.     See  Bishop,  Marr.  A  V.  {{  676-691. 

Of  those  consequences  which  depend  upon 
the  order  and  decree  of  the  court,  tha  most 
important  is  that  of  alimony.  See  Alim omr. 
In  respect  to  the  custody  of  children,  the 
rules  are  the  same  as  in  case  of  divorces  a 
vinciUo  matrimonii.  Bishop,  Marr.  &  D.  c 
29. 

8BPULCHRB.  The  place  where  a  corpse 
is  buried.  The  violation  of  sepulchres  is  a 
misdemeanor  at  common  law. 

8BQUE8TER.  In  CivU  and  So- 
oleaiastioal  Law.  To  renounce.  Example: 
when  a  widow  comes  into  court  and  dis- 
claims having  any  thing  to  do  or  to  inter 
meddle  with  ner  deceased  husband's  estate, 
she  is  said  to  sequester.    Jacob,  Law  Diet. 

SBQUSBTRATION.  In  Chanoery 
Praotioe.    A  writ  of  commission,  sometimes 
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directed  to  the  sheriff,  but  usually  to  four 
or  more  commissioners  of  the  complainant's 
own  nomination,  authorizing  them  to  enter 
upon  the  real  or  personar  estate  of  the  de- 
fendant, and  to  take  the  rents,  issues,  and 
profits  into  their  own  hands,  and  keep  pos- 
session of  or  pay  the  same,  as  the  court  snail 
order  and  direct,  until  the  party  who  is  in 
contempt  shall  do  that  whicn  he  is  enjoined 
to  do  and  which  is  specially  mentioned  in 
the  writ.  Newland,  Cnanc.  Pract.  18  ;  Blake, 
Chanc.  Pract.  103. 

3«  Upon  the  return  of  non  est  infi>€ntu8  to 
a  commission  of  rebellion,  a  sergeant-at-arms 
may  be  moved  for;  and  if  he  certifies  that 
the  defendant  cannot  be  taken,  a  motion  may 
be  made  upon  his  certificate  for  an  order 
for  a  sequestration.  2  Maddock,  Chanc. 
Pract  203 ;  Blake,  Chanc.  Pract  103.  It 
is  the  process  formerly  used  instead  of  an 
attachment  to  secure  the  appearance  of  per- 
sons haying  the  priyileee  of  peerage  or  parliar 
ment,  before  a  court  of  equity.  Adams,  Eq. 
326. 

8«  Under  a  sequestration  upon  mesne  pro- 
cess, as  in  respect  of  a  contempt  for  want  of 
appearance  or  answer,  the  sequestrators  may 
take  possession  of  the  party's  personal  pro- 
perty and  keep  him  out  of  possession ;  but  no 
sale  can  take  place,  unless  perhaps  to  pay 
expenses ;  for  this  process  is  only  to  form  the 
foundation  of  taking  the  bill  pro  confesso. 
After  a  decree  it  may  be  sold.  See  3  Brown, 
Ch.  72,  372 ;  2  Cox,  Ch.  224 ;  1  Ves.  Ch.  86 ; 
2  Maddock,  Chanc.  Pract  206. 

See,  generally,  as  to  this  species  of  seques- 
tration, 19  Yiner,  Abr.  32d;  Bacon,  Abr. 
Sequestration;  Comyns,  Dig.  Chancery  (D  7, 
Y  4) ;  1  Hov.  Suppl  to  Ves.  Ch.  26-29 ;  7 
Vern.  Ch.  Raithby  ed.  68,  n.  1,  421.  n.  1. 

In  ContraotB.  A  species  of  deposit  which 
two  or  more  persons,  enj^aged  in  litigation 
about  any  thing,  make  of  the  thins  in  con- 
test with  an  indifferent  person,  who  binds 
himself  to  restore  it,  when  the  issue  is  de- 
cided, to  the  party  to  whom  it  is  adjudged  to 
belong.  La.  Code,  art.  2942 ;  Story,  Bailm. 
2  45.  See  19  Viner.  Abr.  326 ;  1  Vern.  Ch. 
68,420;  2Ves.  Ch.  23. 

In  Louisiana.  A  mandate  of  the  court 
ordering  the  sheriff,  in  certain  cases,  to  take 
in  his  possession,  and  to  keep,  a  thing  of 
whijdh  another  person  has  the  possession, 
until  after  the  aecision  of  a  suit,  in  order 
that  it  be  deliyered  to  him  who  shall  be  ad- 
judged entitled  to  baye  the  property  or  pos- 
session of  that  thin^.  This  is  what  is  pro- 
perly called  a  judicial  sequestration.  See  1 
Mart.  La.  79;  I  La.  439;  La.  Ciy.  Code, 
2941,  2948. 

In  this  aoeeptation,  the  word  sequestration  does 
not  meen  a  jndieial  deporit,  because  sequestrstioii 
may  exist  together  with  the  right  of  administra- 
tioDi  while  mere  deposit  does  not  admit  it 

All  species  of  property,  real  or  personal, 
as  well  as  the  reyenue  proceedine  rrom  the 
same,  obligations  and  titles,  when  their  owner- 
ship is  in  dispute,  may  be  sequeetered. 

Jadicial  sequestration  is  generally  mtiered 


only  at  the  request  of  one  of  the  parties  to 
a  suit:  as,  where  there  is  reason  to  belieye 
that  the  defendant  may  destroy  or  injure  the 
property  in  dispute  during  the  delay  of  adju 
dication.  There  are  cases,  neyertheless,  where 
it  is  decreed  by  the  court  without  such  re- 
quest,— as,  where  the  title  appears  equally 
balanced,  to  continue  till  the  question  is  de- 
cided, —-or  is  the  consequence  of  the  execution 
of  judgments. 

Security  is  required  from  the  petitioner 
asking  a  sequestration  to  reimburse  the  de- 
fendant his  damages  in  case  of  disputed  title. 

When  the  sheriff  has  sequestered  property 
pursuant  to  an  order  of  the  court,  he  must, 
after  serying  the  petition  and  the  copy  of  the 
order  of  sequestration  on  the  defendant,  send 
his  return  in  writing  to  the  clerk  of  the  court 
which  gaye  the  order,  stating  in  the  same  in 
what  manner  the  oider  was  executed,  and 
annex  to  such  return  a  true  and  minute  in- 
yentory  of  the  property  sequestered,  drawn 
by  him  in  the  presence  of  two  witnesses. 

The  sheriff,  while  he  retains  possession  of 
a  sequestered  property,  is  bouna  to  take  pro- 
per care  of  the  same,  and  to  administer  the 
same,  if  it  be  of  such  nature  as  to  admit  of 
it,  as  a  prudent  father  of  a  family  adminis- 
ters his  dkn  affairs.  He  may  confide  them 
to  the  care  of  guardians  or  oyerseers,  for 
whose  acts  he  remains  responsible,  and  he 
will  be  entitled  to  reoeiye  a  just  componFa- 
tion  for  his  administration,  to  be  determined 
by  the  court,  to  be  paid  to  him  out  of  the 
proceeds  of  the  property  sequestered,  if  judg- 
ment be  giyen  in  fayor  of  the  plaintiff.  La. 
Ciy.  Code,  arts.  274-283. 

SEQUESTRATOR.  One  to  whom  a 
sequestration  is  made. 

A  depositary  of  this  kind  cannot  exonerate 
himself  from  the  care  of  the  thing  sequestered 
in  his  hands,  unless  for  some  cause  rendering 
it  indispensable  that  he  should  resign  his 
trust.  La.  Ciy.  Code,  art.  2947.  See  Stake- 
holder. 

Officers  appointed  by  a  court  of  chancery 
and  named  in  a  writ  of  sequestration.  As 
to  their  powers  and  duties,  see  2  Maddock, 
Chanc.  Pract.  206 ;  Blake,  Chanc.  Pract  103. 

SERF.  In  Feudal  Law.  A  term  ap- 
plied to  a  class  of  persons  who  were  bound 
to  perform  yery  onerous  duties  towards 
others.  Pothier,  Des  Personnes,  pt.  1,  t  1, 
a.  6,  8.  4. 

There  is  this  essential  dilFerence  between  a  serf 
and  a  slaye :  the  serf  was  bound  simply  to  labor  on 
the  soil  where  be  was  bom,  without  any  right  to 

So  elsewhere  without  the  eoneent  of  his  lord ;  bat 
e  was  free  to  act  as  he  pleased  in  his  daily  action : 
the  slave,  on  the  contrary,  is  the  property  of  bis 
master,  who  may  require  him  to  act  as  he  pleases 
in  every  respect,  and  who  may  sell  him  as  a  chat- 
tel.   Lepage,  Seience  dn  Droit,  e.  8,  art.  3,  }  2. 

SERGEANT.     In  Military  Law.    An 

inferior  officer  of  a  company  of  foot  or  troop 
of  dragoons,  appointed  to  see  discipline  ob> 
seryed,  to  teach  the  soldiers  the  exercise  of 
their  arms,  and  to  order,  straighten,  and 
form  ranks,  files,  etc. 
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SEROHANT-AT-ARMS.  An  officer 
appointed  by  a  legislative  body,  whose  du- 
ties are  to  enforce  the  orders  given  by  such 
bodies,  generally  under  the  warrant  of  its 
presiding  officer. 

SERIATIM  (Lat.)>  In  a  series;  seve- 
rally:  as,  the  judges  delivered  their  opinions 
Meriatim. 

8ERJEANT8-AT-LA'W.  A  very  an- 
cient and  the  most  honorable  order  of  ad- 
vocates at  the  common  law. 

They  were  called,  formerly,  countors,  or 
seijeant-countors,  or  countors  of  the  bench 
(in  the  old  law-Latin  phrase,  band  narra- 
tores),  and  are  mentioned  by  Matthew  Paris 
in  the  life  of  John  II.,  written  in  1255.  They 
are  limited  to  fifteen  in  number,  in  addition 
to  the  judges  of  the  courts  of  Westminster, 
who  are  alwavs  admitted  before  being  ad- 
vanced to  the  bench. 

The  most  valuable  privilege  formerly  en- 
joyed by  the  Serjeants  was  the  monopoly  of 
the  practice  in  the  court  of  common  pleas. 
A  bill  was  introduced  into  parliament  for 
the  purpose  of  destroying  this  monopoly,  in 
1755,  which  did  not  pass.  In  18?4,  a  war- 
rant under  the  sign  manual  was  directed  to 
the  judges  of  the  common  pleas,  conAnanding 
them  to  open  that  court  to  the  bar  at  large. 
The  order  was  received  and  complied  with. 
In  1839,  the  matter  was  brought  before  the 
court  and  decided  to  be  illegal.  10  Bingh. 
571 ;  6  Bingh.  n.  c.  187,  232,  235.  The  star 
tute  9  A^  10  Yict.  c.  54  has  since  extended 
the  privilege  to  all  barristers.  3  Sharswood, 
Blackst  Comm.  27,  note. 

8ERJBANT7.    In  English  Law.     A 

species  of  service  which  cannot  be  due  or  per- 
formed from  a  tenant  to  any  lord  but  the  king, 
and  is  either  grand  or  petit  serjeanty. 

SBRVANT8.  In  Lotiisiana.  A  term 
including  slaves  and,  in  general,  all  free  per- 
sons who  let,  hire,  or  engage  their  services 
to  another  in  the  state,  to  be  employed  therein 
at  any  work,  commerce,  or  occupation' what- 
ever, for  the  benefit  of  him  who  has  con- 
tracted with  them,  for  a  certain  sum  or  retri- 
bution, or  upon  certain  conditions.  La.  Civ. 
Code,  arts.  155-157. 

Personal  Relations.  Domestics;  those 
who  receive  wages,  and  who  are  lodged  and 
fed  in  the  house  of  another  and  employed 
in  his  services.  Such  servants  are  not 
particularly  recognized  by  law.  They  are 
called  menial  servants,  or  domestics,  from 
living  infra  moenia,  within  the  walls  of  the 
house.  1  Blackstone,  Comm.  324;  Wood, 
lust.  53. 

The  right  of  the  master  to  their  services  in 
every  respect  is  grounded  on  the  contract  be- 
tween them. 

Laborers  or  persons  hired  by  the  day's  work 
or  any  longer  time  are  not  considered  ser- 
vants. 56inD.  Penn.  167 ;  3  Serg.  k  R.  Penn. 
351.  See  12  Yes.  Ch.  114;  16  id.  486;  2 
Vern.  Ch.  546 ;  1  Roper,  Leg.  121 ;  3  Deac. 
&C.  Bank.  332;  1  Mont.  &  B.  413;  2  Mart 
La.  N.  s.  652 ;  Pothier,  Proc.  Civ.  sect.  2,  art 
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5,  J  5 ;  Pothier,  Obi.  French  ed.  n.  710,  828 ; 
9  Toullier,  n.  314;  Domestic;  Operativx; 
Master. 

8ERVICE.  In  Contraots.  The  being 
employed  to  serve  another. 

In  caMB  of  seduotion,  the  gist  of  the  action  \* 
not  the  injury  which  the  seducer  has  inflicted 
on  the  parent  by  destroying  his  peace  of  mind  and 
the  reputation  of  his  child,  but  for  the  consequent 
inability  to  perform  those  services  for  which  she 
was  accountable  to  her  master  or  her  parent,  who 
assumes  this  character  for  the  purpose.  See  Sb* 
ductiom;  2  Mees.  A  W.  Ezoh.  539;  7  Carr.  A  P. 
528. 

In  Feudal  Law.  That  duty  which  the 
tenant  owed  to  his  lord  by  reason  of  his  fee 
or  estate. 

The  services,  in  respect  of  their  quality, 
were  either^  free  or  base,  and  in  respect  of 
their  quantity,  and  the  time  of  exacting  them» 
were  either  certain  or  uncertain.    2  Black 
stone,  Comm.  62. 

In  Civil  Law.     A  servitude. 

In  Practioe.  The  execution  of  a  writ  or 
process.  Thus,  to  serve  a  writ  of  capias  sig- 
nifies to  arrest  a  defendant  under  the  process, 
Kirb.  Conn.  48;  2  Aik.  Vt.  338;  11  Mass. 
181 ;  to  serve  a  summons  is  to  deliver  a  copy 
of  it  at  the  house  of  the  party,  or  to  deliver 
it  to  him  personally,  or  to  read  it  to  him : 
notices  and  other  papers  are  served  by  deli- 
vering the  same  at  the  house  of  the  party,  or 
to  him  in  person. 

When  the  service  of  a  writ  is  prevented  bv 
the  act  of  the  party  on  whom  it  is  to  be  served, 
it  will,  in  general,  be  sufficient  if  the  officer  do 
every  thing  in  his  power  to  serve  it.  1  Mann. 
k  G.  238. 


SERVIENT.  Jn  dvil  Law.  A  term 
applied  to  an  estate  or  tenement  by  or  in  re- 
spect of  which  a  servitude  is  due  to  another 
estate  or  tenement. 

8ERVITOR8  OF  BILL8.  Such  ser- 
vants or  messengers  of^the  marshal  belong- 
ing to  the  king's  bench  as  were  heretofore 
sent  abroad  with  bills  or  writs  to  summon 
men  to  that  court,  being  now  called  *' tip- 
staves."    Blount ;  2  lien.  IV.  c.  23. 

SERVITUDE.  In  CivU  Law.  The 
subjection  of  one  person  to  another  person, 
or  of  a  person  to  a  thing,  or  of  a  thing  to  a 
person,  or  of  a  thing  to  a  thing. 

A  right  which  subjects  a  land  or  tenement 
to  some  service  for  the  use  of  another  land  or 
tenement  which  belongs  to  another  master. 
Domat,  Civ.  Law,  Cushing's  ed.  {  1018. 

A  mixed  servitude  is  the  subjection  of 
persons  to  things,  or  things  to  persons. 

A  natural  servitude  is  one  which  arises  in 
consequence  of  the  natural  condition  or  situa- 
tion of  the  soil. 

A  personal  servitude  is  the  subjection  of 
one  person  to  another :  if  it  consists  in  the 
right  of  property  which  a  person  exercises 
over  anotner,  it  is  slavery.  When  the  sub- 
I  jection  of  one  person  to  another  is  not  slavery, 
'  it  consists  simply  in  the  right  of  requiring 
of  another  what  he  is  bound  to  do  or  not  to 
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do:  this  right  arises  from  all  kind»  of  con- 
tracts or  quasi-contracts.  Lois  des  Bilt.  p.  1, 
c.  1,  art.  1. 

A  real  or  predial  servitude  is  a  charge  laid 
on  an  estate  for  the  use  and  utility  of  another 
estate  belonging  to  another  proprietor.  La. 
Co«le,  art.  043.  When  used  witnout  any  ad- 
junct, the  word  servitude  means  a  real  or 
Sredinl  servitude.  Lois  des  B&t.  p.  1,  c.  1. 
^al  servitudes  are  divided  into  rural  and 
urban. 

Rural  servitudes  are  those  which  are  due 
hy  an  estate  to  another  estate,  such  as  the 
right  of  passage  over  the  serving  estate,  or 
that  which  owes  the  servitude,  or  to  draw 
water  from  it,  or  to  water  cattle  there,  or 
to  take  coal,  lime,  and  wood  from  it,  and  the 
like. 

Urban  servitudes  are  those  which  are  esta- 
blished over  a  building  for  the  convenience 
of  another,  such  as  the  right  of  resting  the 
joists  in  the  wall  of  the  serving  building,  of 
opening  windows  which  overlook  the  serving 
estate,  and  the  like.  Dalloz,  Diet.  Servi- 
tudes. 

This  term  is  used  as  a  translation  of  the  Latin 
term  tneittf  in  the  French  and  Scotch  lair,  Dallos, 
Diet. ;  Paterson,  Comp.,  and  by  many  common- 
law  writers,  3  Kent,  Comm.  434;  Washbnrn, 
Eusem.,  and  in  the  Civil  Code  of  Louisiana.  Ser- 
vice is  used  by  Wood,  Taylor.  Harris,  Cowper,  and 
Cushing  in  his  translation  of  Domat  Much  of 
the  common-law  doctrine  of  easements  is  closely 
oniilo;;ous  to,  and  probably  in  part  derived  from, 
the  civil-law  doctrine  of  servitudes. 

SERVITUS  (Lai.).  In  Roman  Law. 
Sci-vitude;  slavery;  a  state  of  bondage;  a 
disposition  of  the  law  of  nations  by  which, 
against  common  right,  one  man  has  been 
subjected  to  the  dominioi^of  another.  Inst. 
1.  2.  3  ;  Bracton,  4  h;  Cole,  Litt.  116. 

A  service  or  servitude ;  a  burden  imposed 
by  law,  or  the  agreement  of  parties,  upon 
one  estate  for  the  advantage  of  another,  or 
for  the  benefit  of  another  person  than  the 
owner. 

Servtius  actus,  a  right  of  way  on  horseback 
or  in  a  carriage.     Inst.  2.  3.  pr. 

Serviius  aitius  non  ioUendi,  a  servitude 
preventing  the  owner  of  a  house  from  build- 
ing higher  than  his  neighbor.  Inst.  2.  3.  4; 
Paterson,  Comp. 

Serviius  aquas  dueendcSy  a  right  of  leading 
water  to  one's  own  land  over  that  of  another. 
Inst.  2.  3.  pr. 

ScrvUvs  aqua  educendas,  a  right  of  con- 
ducting water  from  one's  own  land  unto  a 
neighbor's.     Dig.  8.  3.  29. 

Servitvs  aquce  haurienda:,  a  right  of  draw- 
ing water  from  another's  spring  or  well. 
Inst.  2.  3.  2. 

Serviius  cloaca  miitenda,  a  right  of  having 
a  sewer  through  a  neighbor's  estate.  Dig. 
8.  1.  7.. 

Servitus  fumi  immiiiendi,  a  right  of  con- 
ducting smoke  or  vapor  through  a  neighbor's 
chimney  or  over  his  ground.     Dig.  8.  5.  8. 

Serviius  iiineriSf  a  right  of  way  on  horse- 
back or  in  a  carriage.  This  includes  a  servi- 
tfu  actus,    Inst  2.  3. 


Servitus  luminumt  a  right  to  have  an  open 
place  for  receiving  light  into  a  chamber  or 
other  room.    Domat,  1.  1.  4 ;  Dig.  8.  2.  4. 

Servitus  oneris  ferendi^  a  servitude  of  sup- 
porting a  neighbor's  building. 

Serviius  pascendi,  a  right  of  pasturing 
one's  cattle  on  another's  land.    Inst.  2.  3.  2. 

Servitus  pecoris  ad  aquam  adpulsam,  a 
right  of  driving  one's  cattle  on  a  neighbor's 
land  to  water. 

Serviius  pradii  rusticiy  a  rural  servitude. 

Serviius  pradii  urbani,  an  urban  servi- 
tude. 

Serviius  pradiorum,  a  servitude  on  one 
estate  for  the  benefit  of  another.     See  Fkmt 

Servitus  profieiendi,  a  right  of  building  a 
projection  into  the  open  space  belonging  to  a 
neighbor.     Dig.  8.  2.  2. 

Servitus  prospectus,  a  right  of  prospect 
Dig.  8.  2.  15.  This  may  be  either  to  give 
one  a  free  prospect  over  his  neighbor's  land, 
or  to  prevent  a  neighbor  from  having  a  pros- 
pect over  one's  own  land.     Domat,  1. 1.  6. 

Servitus  stillicidii,  a  right  of  havine  the 
water  drip  from  the  eaves  of  one's  house 
upon  a  neighbor's  house  or  ground. 

Serviit^s  tigni  immitiendi,  a  right  of  insert- 
ing beams  in  a  neighbor's  wall.  Inst.  2.  3. 
1.4;  Dig.  8.  2.  2. 

Serviius  via,  a  right  of  way  on  foot  or 
horseback,  or  with  a  loaded  beast  or  wagon, 
over  a  neighbor's  estate.    Inst.  2.  3. 

See,  generally,  Inst.  2.  3 ;  Die.  8.  2 ;  Diet 
de  Jur. ;  Domat,  Civ.  Law ;  Bell,  Diet.;  Wash- 
burn, Easem. 

SERVUS  (Lat).    A  slave. 

The  institution  of  slavery  is  traced  to  the  re- 
motest antiquity.  Il  is  referred  to  in  the  poems  of 
Homer;  and  all  the  Oreek  philosophers  mention  it 
without  the  slightest  censure.  Aristotle  Justified  it 
on  the  gronnd  of  a  diversity  of  raee.  The  Roman 
jurists  re^t  the  institution  of  slavery  on  the  law 
of  nations:  in  a  fragment  of  Florentinus  copied  in 
the  Institutes  of  Justinian,  servitude  is  defined, 
Servituf  OHtem  evf  eoMMtitutio  Jurit  gentium,  qfia  quit 
dominio  alieno  eotitra  ttaturam  tubjieitur.  D.  1.  5. 
4.  1 ;  Inst  1.  8.  2.  The  Romans  considered  that 
they  had  the  right  of  killing  their  prisoners  of 
war,  mann  capti ;  and  that  by  preserving  their 
lives,  aeitati,  tney  did  not  abandon  but  only  post- 
poned the  exercise  of  that  right  Such  was,  accord- 
ing to  their  ideas,  the  origin  of  the  right  of  the 
master  over  his  slave.  Hence  the  etymology  of 
the  words  tervf,  from  ttrvati,  and  mnneipia,  from 
moiiM  copti,  by  which  slaves  were  designated.  I' 
is,  however,  more  simple  and  correct  to  derive  tl  • 
word  »ervu$  from  •errire,  Inst.  1.  3.  3.  Childrt  • 
born  of  a  woman  who  was  a  slave  followed  tl.t. 
condition  of  their  mother:  tervi  natcvntur  utit 
/tunt, 

3.  A  free  person  might  be  reduced  to 
slavery  in  various  wnys:  by  captivity,  «r 
captivifaie.  The  Roman  who  was  taken  pri* 
soner  by  tlie  enemy  lost  all  his  rights  as  a 
citisen  and  a  freeman :  thus,  when  Regulus 
was  brought  to  Rome  bv  the  Carthaginian 
ambassadors  he  refused  to  take  his  seat 
among  the  senators,  saying  that  he  was 
nothing  but  a  slave.  But  if  he  made  his 
escape  and  returned  to  Rome,  all  his  rights 
,  were  restored  to  him  by  the  jus  posilim&ii; 
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and,  by  a  legal  fiction,  the  whole  period  of  his 
captivity  H-as  effaced,  and  he  was  conRidered 
ari  if  he  had  never  lost  his  freedom.  Accord- 
ing to  the  laws  «f  the  Twelve  Tables,  the  in- 
solvent debtor  became  the  slave  of  his  cre- 
ditor, by  a  judgment  rendered  in  a  proceeding 
caKed  manus  it^feciioy—one  of  the  four  Itges 
actionem.  The  thief  who  was  taken  in  the 
mainonr — that  is  to  say,  in  the  act  of  stealing, 
or  while  he  was  carrying  the  thing  stolen  to 
tht'  place  where  he  intended  to  conceal  it — 
was  deprived  of  his  freedom,  and  became  a 
slave.  So  was  a  person,  who,  for  the  purpose 
of  defrauding  the  state,  omitted  to  have  his 
name  inscribed  on  the  table  of  the  census. 
The  illicit  intercourse  of  a  free  woman  with 
a  slave  without  the  permission  of  his  master, 
the  sentence  to  a  capital  punishment  and 
the  sentence  to  work  perpetually  in  the 
mines, — tit  mefMum  dah, — made  tne  culprit 
the  slave  as  his  punishment  (servi  pcence). 
The  ingratitude  of  the  emancipated  slave 
towards  his  patron  or  former  master  and  the 
fraud  of  a  ireeman  who  had  suffered  him- 
self to  be  sold  by  an  accomplice  (after  having 
attained  the  age  of  twenty  years)  in  order  to 
divide  the  price  of  the  sale,  were  so  punished. 

8«  Liberty  being  inalienable,  no  one  could 
sell  himself;  but  in  order  to  perpetrate  a 
fraud  on  the  purchaser,  a  freeman  was  offered 
for  sale  as  a  slave  and  bought  by  an  innocent 
purchaser:  after  the  price  had  been  paid 
and  divided  between  the  confederates,  the 
pretended  slave  claimed  and,  of  course,  ob- 
tained his  freedom.  To  remedy  this  evil  and 
punish  this  fraud,  a  sencUits  conBxiUnm  issued 
under  Claudius  provided  that  the  person 
who  had  thus  suffered  himself  to  be  sold 
should  lose  his  liberty  and  remain  a  slave. 
In  the  social  and  political  organization  slaves 
were  not  taken  into  consideration ;  they  had 
no  status.  Quod  attinet  ad  jus  civile,  servi 
pro  nullis  habentur.  Serviiuiem  mortalitati 
fere  comparamus.  With  regard  to  the  master 
there  was  no  distinction,  in  the  condition  of 
slaves :  they  were  all  equally  subject  to  the 
damina  poiestas.  But  the  master  sometimes 
established  a  distinction  between  the  servi 
vicarii  and  the  servi  ordinarii:  the  former 
exercised  a  certain  authority  over  the  latter. 
But  there  was  a  marked  difference  between 
those  slaves  of  whom  we  have  been  speaking 
and  the  eoloni  eensUi^  adscripti,  and  tribu^ 
tort't,  who  resembled  the  serfs  of  the  middle 
ages.  1  Ortolan,  27  et  seq,;  1  Etienne,  68 
€t  scq, ;  Lagrange,  93  et  seq.  See  Slave  ; 
Slavery. 

8B88ION.  The  time  during  which  a 
legislative  body,  a  court,  or  other  assembly, 
sits  for  the  transaction  of  business:  as,  a 
session  of  congress,  which  commences  on  the 
day  appointed  by  the  constitution,  and  ends 
when  congress  finally  adjourns  before  the 
commencement  of  the  next  session ;  the  ses- 
sion of  a  court,  which  commences  at  the  day 
appointed  by  law,  and  ends  when  the  court 
finally  rises.     A  term. 

SESSION  COURT.  See  Court  of  Sb»* 
■lov. 


SESSIONS  OF  THE  PEACE.  In 
Esgliflh  Law.  Sittings  of  justices  of  the 
peace  for  the  execution  of  the  powers  which 
are  confided  to  them  as  such. 

JPetiy  sessions  (or  petit  sessions)  are  sittings 
held  by  one  or  more  justices  for  the  trial  of 
minor  offences,  admitting  to  bail  prisoners 
accused  of  felony,  and  the  like  purposes. 

When  sitting  for  purposes  of  preliminary 
inquiry,  the  public  cannot  claim  admittance ; 
but  it  IS  otherwise  when  sitting  for  purposes 
of  adjudication. 

Sptecial  sessions  are  sittings  of  two  or  more 
justices  on  a  particular  occasion  for  the  ex- 
ercise of  some  given  branch  of  their  author^ 
ity,  upon  reasonable  notice  given  to  the  other 
magistrates  of  the  hundred  or  other  division 
of  the  county,  city,  etc.  for  which  they  are 
convened.     See  stat.  7  &  8  Vict.  c.  33. 

The  counties  are  distributed  into  divisions, 
and  authority  given  by  various  statutes  to 
the  justices  acting  for  the  several  divisions 
to  transact  different  descriptions  of  business, 
such  as  licensing  alehouses,  or  appointing 
overseers  of  the  poor,  surveyors  of  the  high- 
ways, etc.,  at  special  sessions.  3  Stephen, 
Comm.  43,  44. 

General  sessions  of  the  peace  are  courts  of 
record,  holden  before  the  justices,  whereof  one 
is  of  the  quorum,  for  execution  of  the  gene- 
ral authority  given  to  the  justices  by  ths 
commission  of  the  peace  and  certain  acts  of 
parliament. 

The  only  description  of  general  sessions 
now  usually  held  is  the  court  of  general 
quarter  sessions  of  the  peace;  but  in  the 
county  of  Middlesex,  oesides  the  four 
quarter  sessions,  four  general  sessions  are 
held  in  the  intervals,  and  original  interme- 
diate sessions  occasionally  take  place.  They 
may  be  called  by  any  two  justices  in  the 
jurisdiction,  one  being  of  the  quorum,  or  by 
the  custos  rotulorum  and  one  justice,  but  not 
by  one  justice  or  the  custos  rotulorum  alone. 

General  quarter  sessions  of  ike  peace.  See 
Court  op  General  Quarter  Sessions  of  tui 
Peace. 

SET  ASIDE.  To  annul;  to  make  void: 
as,  to  set  aside  an  award. 

When  proceedings  are  ircegular,  they  may 
be  set  aside  on  motion  of  the  party  whom 
they  injuriously  affect. 

SET  OF  EXCHANGE.  The  different 
parts  of  a  bill  of  exchange,  taken  together. 
Each  part  is  a  perfect  instrument  by  itself; 
but  the  parts  are  numbered  successively,  and 
upon  payment  of  any  one  the  others  become 
useless.  See  Chitty,  Bills,  1836  ed^  175; 
Parsons,  Notes  k  B. 

SET-OFF.  In  Praotioe.  A  demand 
which  a  defendant  makes  against  the  plain- 
tiff in  the  suit  for  the  purpose  of  liquiaating 
the  whole  or  a  part  of  h  is  claim.    See  7  Fla.  329. 

3«  A  set-on  was  unknown  to  the  common 
law,  according  to  which  mutual  debts  were  di»> 
tinct,  and  inextinguishable  except  by  actua] 
payment  or  release.  1  Rawle,  Penn.  293: 
Babington,  SetOff,  1. 
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The  statute  2  Geo.  IL  C..22.  which  has 
been  generally  adopted  in  the  United  States, 
with  some  mudiBeations,  in  cases  of  mutual 
debts,  however,  allowed  the  defendant  to  set 
his  debt  against  the  other,  either  by  pleading 
it  in  bar,  or  giving  it  in  evidence,  when 
))roper  notice  had  been  given  of  such  inten- 
tion, under  the  general  issue.  The  statute, 
being  made  for  the  benefit  of  the  defendant, 
is  not  compulsory,  8  Watts,  Penn.  39 ;  the  de- 
fendant may  waive  his  right,  and  bring  a 
cross-action  against  the  plaintiff.  2  Campb. 
694;  6  Taunt.  148;  9  Watts,  Penn.  179. 

8«  It  seems,  however,  that  in  some  cases 
of  intestate  estates  and  of  insolvent  estates, 
perhaps  owing  to  the  peculiar  wording  of 
the  law,  the  statute  has  been  held  to  operate 
on  the  rights  of  the  parties  before  action 
brought  or  an  act  done  by  either  of  them. 
2 Rawle,  Penn.  293 ;  3  Binn.  Penn.  135 ;  Bacon, 
Abr.  Bankrupt  (K).  See  7  Gray,  Mass.  191, 
425. 

Set-off  takes  place  only  in  actions  on  con- 
tracts for  the  payment  of  money:  as,  as- 
sumpsit, debt,  and  covenant.  A  set-off  is  not 
allowed  in  actions  arising  ex  delicto;  as,  upon 
the  case,  trespass,  replevin,  or  detinue.  Bul- 
ler.  Nisi  P.  181;  4  E.  D.  Smith,  N.  Y.  162. 

The  matters  which  may  be  set  off  may  be 
mutual  liquidated  debts  or  damages ;  but  un- 
liquidated damages  cannot  be  set  off.  3 
Bosw.  N.  Y.  500;  34  Penn.  St.  239 ;  34  Ala. 
N.  a.  659 ;  20  Tex.  31 ;  2  Head,  Tenn.  467 ; 

2  Mete.  Ky.  143;  3  Iowa,  163;  8  id.  325;  1 
Blackf.  Ind.  394;  8  Conn.  325;  6  Halst. 
N.  J.  397 ;  5  Wash.  C.  C.  232.  The  statutes 
refer  only  to  mutual  unconnected  debts;  for 
at  common  law,  when  the  nature  of  the  em- 
ployment, transaction,  or  dealings  necessarily 
constitutes  an  account  consisting  of  receipts 
and  payments,  debts  and  credits,  the  balance 
only  is  considered  to  be  the  debt,  and  there- 
fore in  an  action  it  is  not  necessary  in  such 
cases  either  to  plead  or  give  notice  of  set-off. 
4  Burr.  2221. 

4*  In  general,  when  the  government  is 
plaintiff,  no  set-off  will  be  allowed.  9  Pet. 
319 ;  4  Dall.  Penn.  303.  See  9  Cranch.  313 ; 
1  Paine,  C.  C.  156.    But  when  an  act  of  con- 

fress  authorizes  such  set-off,  it  may  be  made. 
Cranch,  213. 

Jud^ents  in  the  same  rights  may  be  set 
off  against  each  other,  at  the  discretion  of  the 
court.     3  Bibb,  Ky.  233 ;  3  Watts,  Penn.  78; 

3  Ilalst.  N.  J.  172 ;  29  Barb.  N.  Y.  295 ;  18 
Tex.  541 ;  30  Ala.  n.  s.  470;  4  Ohio,  90;  7 
Mass.  140,  144;  8  Cow.  N.  Y.  126.  See 
Montague,  Set-Off;  Babington,  Set-Off;  8 
Starkie,  Ev.j  3  Chitty,  Blackst.  Comm.  304, 
n. ;  1  Chittjr,  Plead.  Index;  1  Sellon,  Pract. 
321 ;  Bouvier,  Inst.  Index. 

SETTLE.    To  adjust  or  ascertain ;  to  pay. 

Two  contracting  parties  are  said  to  settle 
an  account  when  they  ascertain  what  is  justly 
due  by  one  to  the  other ;  when  one  pays  the 
balance  or  debt  duo  by  him,  he  is  said  to  settle 
fuch  debt  or  balance.     11  Ala.  v.  s.  419. 

SETTLEMENT.      A    residence   under 


such  circumstances  as  to  entitle  a  person  tc 
support  or  assistance  in  case  of  becoming  a 
pauper. 

^.  It  is  obtained  in  various  ways,  to  wit: 
by  birth ;  by  the  legal  seiilement  of  the  father, 
in  the  case  of  minor  children;  by  marriage j 
by  continued  retidence;  by  the  payment  of 
requisite  taxes;  by  the  lawful  exercise  of 
a  public  office;  by  hiring  and  service  for  a 
specified  time ;  by  serving  an  apprenticeship; 
and  perhaps  some  others,  which  depend  upon 
the  local  statutes  of  the  different  states.  Bee 
1  Blackstone,  Comm.  363;  1  Dougl.  9;  6 
Serg.  &  R.  Penn.  103,  665 ;  10  id.  179. 

I^  Contracts.  An  agreement  by  which 
two  or  more  persons  who  have  dealings  to- 
gether so  far  arrange  -their  accounts  as  to 
ascertain  the  balance  due  from  one  to  the 
other ;  payment  in  full. 

The  conveyance  of  an  estate  for  the  benefit 
of  some  person  or  persons. 

8*  Settlements  or  the  latter  class  are  usually 
made  on  the  prospect  of  marriage,  for  the 
benefit  of  the  married  pair,  or  one  of  them, 
or  for  the  benefit  of  some  other  persons;  as, 
their  children.  Such  settlements  vest  the 
property  in  trustees  upon  specified  terms, 
usually  for  the  benefit  of  the  husband  and 
wife  during  their  ioiivt  lives,  and  then  for  the 
benefit  of  the  survivor  for  life,  and  afterwards 
for  the  benefit  of  children. 

Ante-nuptial  agreements  of  this  kind  will 
be  enforced  in  equity  by  a  specific  perform- 
ance of  them,  provided  they  are  lair  and 
▼alid  and  the  intention  of  the  parties  is  con- 
sistent with  the  principles  and  policy  of  law. 
8  Blackf.  Ind.  284;  4  R.  I.  276;  28  Penn, 
St.  73;  7  Pet.  348;  9  How.  196.  Settlements 
after  marriage,  if  made  in  pursuance  of  an 
agreement  in  writing  entered  into  prior  to 
the  marriage,  are  valid  l)pth  against  cre- 
ditors and  purchasers.    22  Qa.  40z. 

4*  When  made  without  consideration, 
after  marriage,  and  the  property  of  the 
husband  is  settled  upon  his  wife  and  children, 
the  settlement  will  be  valid  against  subse- 
quent creditors  if  at  the  time  of  the  settle- 
ment being  made  he  was  not  indebted,  8 
Wheat.  229;  4  Mas.  C.  C.  443;  21  N.  H.34; 
28  Miss.  717;  25  Conn.  154;  but  if  he  was 
then  indebted  it  will  be  void  as  to  the  credit- 
ors existing  at  the  time  of  the  settlement,  3 
Johns.  Ch.  N.  Y.  481 ;  16  Barb.  N.  Y.  136; 

5  Md.  68;  13  B.  Monr.  Ky.  496;  15  Eng.  L. 

6  £q.  265;  8  Wheat.  229,  unless  in  cases 
where  the  husband  received  a  fair  considera- 
tion in  value  of  the  thing  settled,  so  as  to 
repel  the  presumption  of  fraud.  2  Yes.  Ch. 
16 ;  10  id.  139 ;  6  Ind.  121 ;  28  Ala.  n.  s.  432 ; 

7  Pick.  Mass.  533 ;  4  Mas.  C.  C.  443.  See  1 
Madd.  Ch.  459 ;  1  Chitty,  Praet.  57 ;  2  Kent, 
Comm.  174 ;  Roberts,  Fraud.  Cony.  188. 

SEVER.  In  Practloe.  To  6eparat«%; 
to  insist  upon  a  plea  distinct  from  that  of 
other  co-defendants. 

SEVERAL.  Separate;  distinct.  A 
several  agreement  or  covenant  is  one  entered 
into  by  two  or  more  persons  separately,  each 
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biuJing  himself  for  the  whole ;  a  several  ac- 
tion is  one  in  which  two  or  more  persons  are 
separately  charged ;  a  several  inheritance  is 
one  conveyed  so  as  to  descend  or  come  to 
two  persons  separately  by  moieties.  Several 
18  usually  oDDosed  to  joint.  See  Contract  ; 
Covenant;  Parties. 

8EVERALT7,    B8TATB    IN.     .  An 

estate  which  is  held  by  the  tenant  in  his  own 
right  only,  without  any  other  being  joined  or 
connected  with  him  in  point  of  interest  during 
the  continuance  of  his  estate.  2  Blackstone, 
Comm.  179 ;  Cruise,  Dig,  479,  480. 

8EVBRANCB.  The  separation  of  a  part 
of  a  thing  from  another:  for  example,  the 
separation  of  machinery  from  a  mill  is  a 
severance,  and  in  that  case  the  machinery, 
which  while  annexed  to  the  mill  was  real 
eatatc,  becomes  by  the  severance  personalty, 
unless  such  severance  be  merely  temporary. 
8  Weud.  N.  Y.  587. 

In  Pleading.  When  an  action  is  brought 
in  the  name  of  several  plaintiffs,  in  which 
the  plaintiffs  must  of  necessity  join,  and  one 
or  more  of  the  persons  so  named  do  not  ap- 
pear, or  make  default  after  appearance,  the 
other  may  have  judgment  of  severance,  or, 
as  it  is  technically  called,  judgment  ad  se- 
quendum  solum. 

But  in  personal  actions,  with  the  excep- 
tion of  those  by  executors,  and  of  detinue  for 
charters,  there  can  be  no  summons  and  sever- 
ance.   Coke,  Litt  139. 

After  severance,  the  party  severed  can 
never  be  mentioned  in  the  suit  nor  derive 
any  advantage  from  it. 

When  there  are  several  defendants,  each 
of  them  may  use  such  plea  as  he  may  think 
proper  for  his 'own  defence;  and  they  may 
join  in  the  same  plea,  or  sever,  at  their  dis- 
cretion. Coke,  Litt.  303  a,  except,  perhaps, 
in  the  case  of  dilatory  pleas.  Hob.  245, 2d0. 
But  when  the  defendants  have  once  united 
in  the  plea  they  cannot  afterwards  sever  at 
the  rejoinder,  or  other  later  stage  of  the 
pleading.  See,  generally,  Brooke,  Abr.  Summ, 
and  Sev.;  2  RoUe,  488;  Archbold,  Civ. 
Plead.  59. 

Of  Batates.  The  destruction  of  any  one 
of  the  unities  of  a  joint  tenancy.  It  is  so 
called  because  the  estate  is  no  lunger  a  joint 
tenancy,  but  is  severed. 

A  severance  may  be  effected  in  various 
ways,  namely:  by  partition^  which  is  either 
voluntary  or  compulsory;  by  alienation  of 
one  of  the  joint  tenants,  which  turns  the 
estate  into  a  tenancy  in  common;  by  the 
purchase  or  descent  of  all  the  shares  of  the 
joint  tenants,  so  that  the  whole  estate  be- 
eomes  vested  in  one  only.  Comyns,  Dig. 
EMiates  by  Grant  (K  5) ;  1  Binn.  Penn.  175. 

SBWBR  ( L.  Lat.  neweray  severa) .  A  fresh- 
water trench  or  little  river,  encompassed  with 
banks  on  both  sides,  to  carry  the  water  into 
the  sea  and  thereby  preserve  the  landg 
against  inundation,  etc.  See  Callis,  Sew.  80, 
99,  100;  Cowel.  Properly,  a  trench  artifi- 
cially made  for  the  purpose  of  carrying  water 


into  the  sea,  river,  or  some  other  place  of  re- 
ception. Crabb,  Real  Prop.  s.  lid.  A  ditch 
or  trench  through  marshy  places  to  carry 
off  water.  Spelman,  Gloss.  See  Washburn, 
Easem.  Index. 


The  physical  difference  between 
male  and  female  in  animals. 

In  the  human  species  the  mole  is  called 
mant  and  the  female  woman.  Some  human 
beings  whose  sexual  organs  are  somewhat 
imperfect  have  acquired  the  name  of  hermch 
phrodite. 

In  the  civil  state  the  sex  creates  a  differ- 
ence among  individuals.  Women  cannot 
generally  be  elected  or  appointed  to  offices, 
or  service  in  public  capacities.  In  this  our 
law  agrees  with  that  of  other  nations.  The 
civil  Taw  excluded  women  from  all  offices 
civil  or  public :  fixmincB  ab  omnibus  officiis 
cwilibus  vel  publicis  remoias  sutU,  Dig.  50. 
17.  2.  The  principal  reason  of  this  exclu- 
sion is  to  encourage  that  modesty  which  is 
natural  to  the  female  sex,  and  which  renders 
them  unqualified  to  mix  and  contend  with 
men;  the  pretended  weakness  of  the  sex  is 
not  probably  the  true  reason.  Pothier,  Des 
Personnes,  tit.  5;  Wood,  Inst.  12;  La.  Civ. 
Code,  art.  24 ;  1  Beck,  Med.  Juris.  94. 

SHAM  PLBA.  One  entered  for  the 
mere  purpose  of  delay ;  it  must  be  of  a  matter 
which  the  pleader  knows  to  be  false :  as,  judg- 
ment recovered,  that  is,  that  judgment  has 
already  been  recovered  by  the  pmintiff  for 
the  same  cause  of  action. 
•  These  sham  pleas  are  generally  discouraged, 
and  in  some  cases  are  treated  as  a  nullity. 
1  Barnew.  &  Aid.  197, 199 ;  5  id.750 ;  1  Barnew. 
&  C.  286;  Archbold,  Civ.  Plead.  249;  1 
Chitty,  Plead.  401. 

8HARB.  A  portion  of  anything.  Some- 
times shares  are  equal,  at  other  tnnes  they 
are  unequal. 

In  companies  and  corporations  the  whole 
of  the  capital  stock  is  usually  divided  into 
CKqual  portions,  called  shares.  Shares  in  pub- 
lic companies  have  sometimes  been  held  to 
be  real  estate,  but  most  usually  they  are  con- 
sidered as  personal  property.  See  Corpora- 
tion ;  Personal  Property.  The  proportion 
which  descends  to  one  of  several  children 
from  his  ancestor  is  called  a  share.  The 
term  share  and  share  alike  signifies  in  equal 
proportions.    See  Purpart. 

8HBBP.  A  wether  more  than  a  year 
old.    4  Carr.  &  P.  216. 

SHBLLBT'S    CA8B,   RULB    IN. 

"When  the  ancestor,  by  any  gift  or  convey- 
;  ance,  taketh  an  estate  of  freehold,  and  in  t)ie 
I  same  gift  or  conveyance  an  estate  is  limited, 
!  either  mediatelv  or  immediately,  to  his  heirs 
in  fee  or  in  tail,  the  heirs  are  words  of  li^iit- 
ation  of  the  estate,  and  not  words  of  pur 
i  chase."     1  Coke,  104. 

This  rule  has  been  the  Bubjeet  of  much  eomment. 
It  IB  given  by  Mr.  Preston,  Eftates,  vol.  1,  pp.  263- 
419,  as  follows :  When  a  person  takes  an  estate  of 
freehold,  legally  or  equitably,  under  a  deed,  will, 
or  other  writing,  and  m  the  tame  instrament  there 
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is  a  limiiatiun  by  way  of  r«maioder,  either  with  or 
without  the  interposition  of  another  estate,  of  the 
•anoie  legnl  or  equitable  quality,  to  his  heirs,  or  heirs 
of  his  body,  as  a  c1a.<«e  of  persons  to  take  in  succes- 
sion from  generation  to  generation,  the  limitation 
to  the  heirs  entitles  the  ancestor  to  the  whole 
estate.  See  15  B.  Monr.  Ky.  282;  Hargravo,  Law 
Tracts,  489,  551 ;  2  Kent,  Comm.  2U. 

If  the  limitation  be  to  heira  of  the  body, 
he  takes  au  estate  tail ;  if  to  heirs  generally, 
a  fee-simple.  1  Day,  Conn.  299 ;  2  Yeates, 
Penn.  410. 

It  dues  not  apply  where  the  ancestor's 
estate  is  equitable  and  that  of  the  heirs  legal. 
1  Curt.  C.  C.  419. 


(Sax. *cyre,  shire,  r«>«,  keeper). 
A  county  officer  representing  the  executive  or 
administrative  power  of  the  state  within  his 
county. 

The  office  is  said  by  Camden  to  have  been 
created  by  Alfred  when  he  divided  England  into 
counties;  but  Lord  Coke  is  of  opinion  that  it  is 
of  still  greater  antiquity,  and  that  it  existed  in  the 
time  of  the  Romans,  being  the  deputy  of  the  earl 
(comef),  to  whom  the  custody  of  the  shire  was  origi- 
nally committed,  and  hence  known  as  vice-comet. 
Camden,  156 ;  Coke,  Litt.  168  a  /  Dal  ton,  Sheriff,  5. 

5K«  The  selection  of  sheriffs  in  England 
was  formerly  by  an  election  of  the  inhabit- 
ants of  the  respective  counties,  except  that 
in  some  counties  the  office  was  hereditarv, 
and  in  Middlesex  the  shrivcalty  was  and  still 
is  vested  by  charter  in  the  city  of  London. 
But  now  the  lord  chancellor,  in  conjunction 
with  the  judges  of  the  courts  at  Westminster, 
Dominates  suitable  persons  for  the  office,  and 
the  king  appoints.  In  this  country  the  usual 
practice  is  for  the  people  of  the  several  coun- 
ties to  elect  sheriffs  at  regular  intervals,  gene- 
rally of  three  years,  and  they  hold  subject 
to  the  right  of  the  governor  to  remove  them 
at  any  time  for  good  cause,  in  the  manner 
p  tinted  out  by  law.  Before  entering  upon 
t  le  discharge  of  their  duties,  they  are  re- 
q  lired  to  give  bonds  to  the  people  of  the 
state,  conditioned  for  the  faitnful  perform- 
a  ice  of  their  duties,  without  fraud,  deceit,  or 
Oppfession. 

3.  It  is  the  sheriff's  duty  to  preserve  the 
peace  within  his  bailiwick  or  county.  To 
this  end  he  is  the  first  man  within  the  county, 
and  may  apprehend  and  commit  to  prison  all 
persons  who  break  or  attempt  to  break  the 
peace,  or  may  bind  them  over  in  a  recogniz- 
ance to  keep  the  peace.  He  is  bound,  ex 
officio,  to  pursue  and  take  all  traitors,  mur- 
derers, felons,  and  rioters ;  has  the  safe-keep- 
ing of  the  county  jail,  and  must  defend  it 
against  all  rioters ;  and  for  this,  as  well  as 
for  any  other  purpose,  in  the  execution  of  his 
duties  he  may  command  the  inhabitants  of 
the  county  to  assist  him,  which  is  called  the 
posse  comitaius.  And  this  summons  every 
person  over  fifteen  years  of  age  is  bound  to 
obey,  under  pain  of  fine  and  imprisonment. 
Dalton,  Sheriff;  355 ;  Coke,  2d  Inst.  454. 

4*  In  his  ministerial  capacity  he  is  bound 
to  execute,  within  his  county,  all  process  that 
issues  from  the  courts  of  justice,  except 
nhere  he  is  a  party  to  the  proceeding,  in 


which  case  the  coroner  acts  in  his  stead.  On 
mcifne  process  he  is  to  execute  the  writ,  to 
arrest,  and  take  bail ;  when  the  cause  comes 
to  trial  he  summons  and  returns  the  Jury,  and 
when  it  is  determined  he  carries  into  effect 
the  judgment  of  the  court.  In  criminal 
cases  he  also  arrests  and  imprisons,  returns 
the  jury,  has  the  custody  of  the  prisoner,  and 
executes  the  sentence  of  the  court  upon  him, 
whatever  it  may  be. 

5*  As  bailiff  to  the  chief  executive,  it  is 
his  business  to  seize,  on  behalf  of  the  state, 
all  lands  that  devolve  to  it  by  attainder  or 
escheat,  levy  all  fines  and  forfeitures,  and  seize 
and  keep  all  waifs,  wrecks,  estrays,  and  the 
like.     Dalton,  Sheriff,  c.  9. 

He  also  possesses  a  judicial  capacity,  and 
may  hold  a  court  and  summon  a  jury  for  cer- 
tain purposes ;  this  jurisdiction,  in  this  re- 
spect, is  at  common  law  quite  extensive. 
Ibis  branch  of  his  powers,  however,  is  cir- 
cumscribed in  this  country  by  the  statutes  of 
the  several  states,  and  is  generally  confined 
to  the  execution  of  writs  of  inquiry  of  dam- 
ages, and  the  like,  sent  to  him  from  the  supe- 
rior courts  of  law.  I  Sharswood,  Blackstone, 
Comm.  389. 

6*  He  has  no  power  or  authority  out  of  his 
own  county,  except  when  he  is  commanded 
by  a  writ  of  habeas  corpus  to  carry  a  prisoner 
out  of  his  county ;  and  then  if  he  conveys  him 
through  several  counties  the  prisoner  is  in 
custody  of  the  sheriffs  of  each  of  the  counties 
through  which  he  passes.  Plowd.  37  a;  2 
RoUe,  163.  If,  however,  a  prisoner  esiAoes 
and  flies  into  another  county,  the  sheriff^  or 
his  officers  may,  upon  fresh  pursuit,  take  him 
a^ain  in  such  county.  But  he  may  do  mere 
ministerial  acts  out  of  his  county,  if  within 
the  state,  such  as  making  out  a  panel  or  re- 
turn, or  assigning  a  bail-bond,  or  the  like. 
2  Ld.  Raym.  1455 ;  2  Strange,  727 ;  Dalton, 
Sheriff,  22. 

Y.  To  assist  him  in  the  discharge  of  his 
various  duties,  he  may  appoint  an  under- 
sheriff,  and  as  many  general  or  special  depu- 
ties as  the  public  service  may  require,  who 
may  discharge  all  the  ordinary  ministerial 
duties  of  the  office,  such  as  the  service  and 
return  of  process,  and  the  like,  but  not  the 
execution  of  a  writ  of  inquiry,  for  this  is  in 
the  nature  of  ajudicial  duty,  which  may  not 
be  delegated.  All  acts  of  the  under-sheriff 
or  of  the  deputies  are  done  jn  the  name  of 
the  sheriff,  who  is  responsible  for  them  al- 
though such  acts  should  amount  to  a  trespass 
or  an  extortion  of  the  officer ;  for  which  rea- 
son he  usually  takes  bonds  from  all  his  sub- 
ordinates for  the  faithful  performance  of  their 
duties.  Croke  Eliz.  294 ;  2  Wils.  378  ;  3  id. 
309  ;  2  Blackst.  832 ;  Dougl.  40. 

8.  The  sheriff  also  appoints  a  jailer,  who 
is  usually  one  of  his  deputies,  and  has  two 
kinds  of  jails,  one  for  debtors,  which  he  may 
appoint  m  any  house  within  hi;*  bailiwick, 
^and  the  other  for  felons,  which  is  the  common 
jail  of  the  county.  The  jailer  is  responsible 
for  the  escape  of  any  prisoner  committed  to 
his  charge,  and  is  bouud  to  have  sufficient 
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ft^rtie  at  his  disposal  to  prevent  a  breach  of 
ihe  prison  bj  a  mob  or  otherwise ;  and 
nothing  will  excuse  him  but  an  act  of  God 
)r  the  public  enemj.  He  must  not  be  guilty 
of  cruelty,  or  of  putting  debtors  in  irons,  or 
the  like,  without  sufficient  cause ;  but  he  may 
defend  himself  at  all  hazards  if  attacked.  In 
a  case  where  a  prisoner,  notwithstanding  his 
remonstrances,  was  confined  by  the  jailer  in 
a  room  in  which  was  a  person  ill  with  the 
small-pox,  which  disease  he  took  and  died,  it 
was  held  to  be  murder  in  the  jailer.  Viner, 
Abr.  Gaol  ( A) ;  4  Term,  78S ;  4  Coke,  84 ; 
Coke,  ad  Inst  34;  2  Strange,  856. 

9*  A  deputy  cannot  depute  another  per- 
son to  do  the  duty  intrusted  to  him ;  although 
it  is  not  necessary  that  his  should  be  the 
hand  that  executes  the  writ:  it  is  sufficient 
if  he  is  present  and  assists.  In  the  execu- 
tion of  criminal  process,  he  may,  after  de- 
manding admittance,  break  open  the  outer 
door  of  a  house ;  but  in  civil  actions  he  may 
not  forcibly  enter  a  dwelling-house,  for  every 
man's  house  is  said  to  be  his  castle  and  fort- 
ress, as  well  for  defence  as  for  repose.  But 
a  warehouse,  store,  or  barn,  or  the  inner 
door  of  a  dwelling-house  after  the  officer  has 
peaceably  entered,  is  not  privileged.  Pro- 
cess or  writs  of  any  description  may  not  be 
served  on  Sunday,  except  in  cases  of  treason, 
felony,  or  breach  of  the  peace ;  nor  may  the 
sheriff  on  that  day  retake  a  prisoner  who 
has  escaped  from  custody.  6  Wend.  N.  Y. 
454 ;  8  id.  47 ;  16  Johns.  N.  Y.  287 ;  4  Taunt. 
619 ;  8  id.  250 ;  Cowp.  63 ;  Croke  Eliz.  908 ; 
Croke  Car.  537  ;  W.  Jones,  429  ;  5  Term,  25  ; 
3  East,  155  ;  3  Bos.  &  P.  223  ;  Dalton,  Sheriff; 
Watson,  Sheriff. 

sheriff;  S  court,  in  scotch  Law. 

A  court  having  an  extensive  civil  and  crimi- 
nal jurisdiction. 

Its  judgments  and  sentences  are  subject 
to  review  by  the  court  of  session  and  court 
of  justiciary.  Alison,  Pract.  25 ;  Paterson, 
Comp.  941,  n. 

SHERIFF'S   COX7RT  IN  LONDON. 

A  tribunal  havine  cognizance  of  personal 
actions  under  the  London  (city)  Small  Debts 
Act  of  1852, 21  &  22  Vict.  e.  157,  s.  3.  See  11 
&  12  Vict.  c.  121 ;  15  &  16  Vict.  c.  127  ;  18  & 
19  Vict.  c.  122,  s.  99 ;  20  &  21  Vict.  c.  157. 

The  sheriff's  court  in  London  is  one  of 
the  chief  of  the  courts  of  limited  and  local 
jurisdiction  in  London.  3  Stephen,  Comm. 
449,  note  (1);  3  Blackstone,  Comm.  80,  note  ( j). 

SHERIFFS  JX7R7.    In  Practice.    A 

jury  composed  of  no  determinate  number, 
ut  which  may  be  more  or  less  than  twelve, 
summoned  by  the  sheriff  for  the  purposes  of 
an  inquisition  or^  inquest  of  office.  3  Shars- 
wood,  Blackst.  Comm.  258. 

SHERIFF'S  TOURN.  A  court  of 
record  in  England,  held  twice  every  year, 
within  a  month  after  Easter  and  Michael- 
mas,before  the  sheriff,  in  different  parts  of  the 
oonnty. 

It  18,  indeed,  only  the  turn  or  circuit 
of  the  sheriff  to  keep  a  court-leet  in  each 


i 


respective  hundred.  It  is  the  great  court 
leet  of  the  county,  as  the  county  court  is  the 
court-baron ;  for  out  of  this,  for  the  ease  of 
th^  sheriff,  was  taken  the  court^leet  or  view 
of  frank-pledge,  which  see.  4  Stephen, 
Comm.  339  ;  4  Blackstone,  Comm.  273. 

The  office  of  sheriff. 


SHIFTING^  USE.  Such  a  use  as  takes 
effect  in  derogation  of  some  other  estate,  and 
is  limited  expressly  by  the  deed  or  is  allowed 
to  be  created  by  some  person  named  in  the 
deed.  Gilbert,  Uses,  Sugden  ed.  152,  n. ;  2 
Washburn,  Real  Prop.  284. 

For  example,  a  feoffment  in  fee  is  made  to 
the  use  of  W  and  his  heirs  till  A  pays  £40 
to  W,  and  then  to  the  use  of  A  and  his  heirs. 
A  very  common  application  is  in  the  case  of 
marriage  settlements.  Williams,  Real  Prop. 
243.  The  doctrine  of  shifting  uses  furnished  . 
a  means  of  evading  the  principle  of  law  that 
a  fee  could  not  be  limited  after  a  fee.  See  2 
Washburn,  Real  Prop.  284  et  seq. ;  Williams, 
Real  Prop.  242 ;  1  Spence,  Eq.  Jur.  452 ;  1 
Vern.  Ch.  402 ;  1  Edw.  Ch.  34  ;  Plowd.  25  ; 
Pollexf.  65. 

SHILLING.  In  Engliah  Law.  The 
name  of  an  English  coin,  of  the  value  of  one- 
twentieth  part  of  a  pound.  In  the  United 
States  while  they  were  colonies  there  were 
coins  of  this  denomination ;  but  they  varied 
greatly  in  their  value. 

SHIP.  A  vessel  employed  in  navigation : 
for  example,  the  terms  the  ship's  papers,  the 
ship's  husband,  shipwreck,  and  the  like,  are 
employed  whether  the  vessel  referred  to  be 
a  brig,  a  schooner,  a  sloop,  or  a  three-masted 
vessel. 

A  vessel  with  three  masts,  employed  in 
navigation.  4  Wash.  C.  C.  530 ;  Weskett,  Ins. 
514.  The  boats  and  rigging,  2  Marshall,  Ins. 
727,  together  with  the  anchors,  masts,  cables, 
and  such-like  objects,  are  considered  as  part 
of  the  ship.  Pardessus,  n.  599 ;  Dig.  22.  2. 
44. 

As  to  what  passes  by  a  bill  of  sale  under 
the  general  term  ship,  or  ship  and  her  appur- 
tenances, or  shi^,  apparel,  and  furniture,  see 
1  Parsons,  Marit.  Law,  71,  n.  3;  Apparel. 
The  capacity  of  a  ship  is  ascertained  by  its 
tonnage,  or  the  space  which  may  be  occupied 
by  its  cargo. 

Ships  are  of  different  kinds:  as,  ships  of 
war  and  merchant«hips,  steamships  and  sail- 
ing-vessels. Merchant-ships  may  oe  devoted 
to  the  carriage  of  passengers  and  property « 
or  either  alone.  Wneu  propelled  in  whole  or 
in  part  by  steam,  and  employed  in  the  trans- 
portation of  passengers,  they  are  subject  to 
inspection  and  certain  stringent  regulations 
imposed  by  act  of  congress  passed  Aug.  30, 
1852,  10  U.  S.  Stat,  at  Large,  61 ;  and  steam- 
vessels  not  carrying  passengers  are  likewise 
subject  to  inspection  and  certain  regulations 
prescribed  by  the  act  of  congress  of  July  7, 
1838.    5  U.  S.  Stat,  at  Large,  304. 

Stringent  regulations  in  regard  to  the 
number  of  passengers  to  be  taken  on  board 
of  sailing-vessels,  and  the  provisions  tc  be 
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made  for  their  safety  and  comfort,  are  also 

frescribcd  by  the  act  of  3d  March,  1855.  10 
f.  8.  Stat,  at  Large,  715. 
N  umcrous  other  acts  of  congress  have  boen 
passed  from  time  to  time  in  reference  to  the 
registering,  enrolling,  licensing,  employment, 
ftnd  privileges  of  the  vessels  of  commerce 
owned  in  the  United  States ;  and  a  reference  to 
the  titles  and  provisions  of  these  acts  would 
occupy  more  space  than  can  properly  be 
devoted  to  them  in  this  article.  See  the 
Tarious  titles  in  this  work,  and  in  Brightley's 
Digest  of  the  Laws  of  the  United  States. 

See,  also,  the  Act  of  Congress  of  March, 
3,  1851,  to  limit  the  liability  of  ship-owners, 
and  for  other  purposes;  the  English  Mer- 
chant Shipping  Act,  1854;  Code  de  Com- 
merce; Abbott,  Shipping;  Parsons,  Marit. 
Law ;  Phillips,  Insurance ;  Emerigon,  In- 
surance, etc.  Meredith  ed. ;  Arnould,  Insur- 
ance ;  Marvin,  Wreck  &  Salvage ;  Conkling, 
Admiralty ;  Flanders,  Shipping ;  Flanders, 
Maritime  Law ;  McCuUoch,  Commercial  Dic- 
tionary ;  Ilomans,  Cyclopedia  of  Commerce ; 
Pritchard,  Admiralty  Digest ;  Curtis,  Admi- 
ralty Digest  ;  The  United  States  Digest ;  Bou- 
lay-Faty,  Cours  de  Droit  Commerciel  Mari- 
time ;  Fardessus,  Cours  de  Droit  Commerciel ; 
Pardessus,  Collection  de  Lois  Maritimes ; 
Reddie,  History  of  Maritime  Commerce ;  Ed- 
wards, Admiralty  Jurisdiction ;  Ware,  Re- 
ports. 

SHIP-BROKER.  One  who  transacts 
busincHS  relating  to  vessels  and  their  employ- 
ment between  the  owners  of  vessels  and  mer- 
chants who  send  cargoes. 

8HIP-DAMAOE.  In  the  charter-parties 
with  the  English  East  India  Company  these 
words  occur:  their  meaning  is,  damage  from 
negligence,  insufficiency,  or  bad  stowage  in 
the  ship.     Dougl.  272;  Abbott,  Shipp.  204. 

SHIP'S  HUSBAND.  In  Maritime 
Law.  An  agent  appointed  by  the  owner  of 
a  ship,  and  investea  with  authority  to  make 
the  requisite  repairs  and  attend  to  the  manage- 
ment, equipment,  and  other  concerns  of  the 
ship.  lie  IS  the  general  agent  of  the  owners 
in  relation  to  the  ship,  and  may  be  appointed 
in  writing  or  orally.  He  is  usually,  but  not 
necessjirily,  a  part-owner.  1  Parscms,  Marit. 
Law,  07.  He  must  we  to  the  proper  outfit  of 
the  vessel  in  the  repairs  adequate  to  the  voy- 
age and  in  the  tackle  and  furniture  necessary 
for  a  seaworthy  ship;  must  have  a  proper 
master,  mate,  and  crew  for  the  ship,  so  that 
in  this  respect  it  shall  be  seaworthy ;  must  see 
to  the  due  furnishing  of  provisions  and  stores 
according  to  the  necessities  of  the  voyage ; 
must  sec  to  t/te  regularity  of  the  clearances 
from  the  custom-house  and  the  regularity  of 
the  registry ;  must*  settle  the  contra^  and 
provide  for  the  payment  of  the  furnishings 
which  are  requisite -to  the  performance  of 
those  duties ;  must  enter  into  proper  charter- 
parties,  or  enji^age  the  vessel  for  general 
freight  under  the  usual  conditions,  and  settle 
for  freight  and  adjust  averages  with  the 
merchant .    and   n  ist  preserve   the  pftoper 


certificates,  surveys,  and  documents,  in  case 
of  future  disputes  with  insurers  and  freight- 
ers, and  to  keep  regular  books  of  the  !»Eiji. 
Bell,  Comm.  {  428 ;  4  Barnew.  &  Ad.  375 ;  13 
East,  538 ;  I  Younge  &  C.  £xch.  326;  8  Wend. 
N.  Y.  144 ;  IC  Conn.  12.  These  are  his  gene- 
ral powers;  but,  of  course,  they  may  be 
limited  or  enlarged  by  the  owners;  and  it 
may  be  observed  that  without  special  au- 
thority he  cannot  borrow  money  generally 
for  the  use  of  the  ship ;  though,  as  above  ob- 
served, he  may  settle  the  accounts  for  fur- 
nishings, or  grant  bills  for  them,  which  form 
debts  against  the  concern  whether  or  not  he 
has  fun^s  in  his  hands  with  which  he  might 
have  paid  them.  1  Bell,  Comm.  j  499.  Al- 
though he  may,  hk  general,  levy  the  freight 
which  is  by  the  bill  of  lading  payable  on 
the  delivery  of  the  goods,  it  woula  seem  that 
he  would  not  have  power  to  take  bills  for  the 
freight  and  give  up  the  possession  of  the 
lien  over  the  cargo,  unless  it  has  been  so  se^ 
tied  by  the  charter-party. 
He  ciyinot  insure  or  bind  the  owners  for 

fremiums.  17  Me.  147  ;  2  Maule  &  S.  485 ; 
3  East,  274;  7  B.  Monr.  Ky.  595  ;  11  Pick. 
Mass.  85 ;  5  Burr.  2627 ;  Paley,  Ag.  Lloyd 
ed.  23,  note  8  ;  Abbott.  Shipp.  pt.  1,  c.  3,  s.  2; 
Marshall,  Ins.  b.  1,  c.  8,  s.  2 ;  Livermore,  Ag. 
72,  73. 

As  the  power  of  the  master  to  enter  into 
contracts  of  affreightments  is  superseded 
in  the  port  of  the  owners,  so  it  is  by  the  pre- 
sence of  the  ship's  husband  or  the  knowlcKlge 
of  the  contracting  parties  that  a  ship's  hus- 
band has  been  appointed.  2  Bell,  Comm.  199. 
The  ship's  husband,  as  such,  has  no  lien  on 
the  vessel  or  proceeds.    2  Curt.  C.  C.  427. 

SHIP' S  PAPERS.  The  papers  or  docu- 
ments required  for  the  maniu^station  of  the 
ownership  and  national  character  of  a  vessel 
and  her  cargo,  and  to  show  her  compliance 
with  the  revenue  and  navigation  laws  of  the 
country  to  which  she  belongs. 

The  want  of  these  papers  or  any  of  them 
renders  the  character  of  a  vessel  suspicious, 
2  Boulay-Paty,  Droit  Com.  14 ;  and  the  use 
of  false  or  simulated  papers  frequently  sub- 
'jects  the  vessel  to  confiscation,  15  East,  46, 
70,  364 ;  Molloy,  b.  2,  c.  2,  s.  9,  or  avoids  an 
insurance,  unless  the  insurer  has  stipulated 
that  she  may  carry  such  papers.     Id. 

A  ship's  papers  are  of  two  sorts:  first, 
those  required  by  the  law  of  the  particular 
country  to  which  the  ship  belongs :  as,  the 
certificate  of  registry  or  of  enrolment,  the 
license,  the  crew-list,  the  shipping  articles, 
clearance,  etc. ;  and,  second,  such  as  are  re- 
quired by  the  law  of  nations  to  be  on  board 
of  neutral  ships  as  evidence  of  their  title  to 
that  character :  as,  the  sea*brief  or  letter,  or 
passport ;  the  proofs  of  property  in  the  ship, 
as  bills  of  sale,  etc. ;  the  cnarter-party ;  the 
bills  of  lading ;  the  invoices ;  the  crew-list  or 
muster-roll;  the  log-book,  and  the  hill  of 
health.  M'Culloch,  Com.  Diet.  Ship*s  Papers. 

SHIPPER.  One  who  ships  or  puts  goods 
on  board  of  a  vessel,  to  be  carried  to  another 
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place  during  ber  voyage.  •  In  general,  the 
shipper  is  bound  to  pay  for  the  hire  of  the 
vessel  or  the  freight  ox  the  goods.  1  Bouyier, 
Inst.  n.  1030. 

SHIPPINGS.  Ships  in  general ;  ships  or 
vessels  of  any  kind  intends  for  navigation 
Relating  to  ships:  as,  shipping  interest,  ship- 
ping affairs,  shipping  business,  shipping  con- 
cerns. Putting  on  board  a  ship  or  vessel,  or 
receiving  on  board  a  ship  or  vessel.  Webster, 
Diet.;  Worcester,  Diet.  See  Ship;  Ship's 
Papers. 

SHIPPING  ARTICIiXSS.  An  agree- 
ment, in  writing  or  print,  between  the  master 
and  seamen  or  mariners  on  board  his  vessel 
(except  such  as  shall  be  apprenticed  or  ser- 
vant to  himself  or  owners),  declaring  the 
voyage  or  voyages,  term  or  terms  of  time,  for 
which  such  seamen  or  mariners  shall  be 
shipped.  It  is  also  required  that  at  the  foot 
of  every  such  contract  there  shall  be  a  memo- 
randum, in  writing,  of  the  day  and  the  hour 
on  which  each  seaman  or  mariner  who  shall 
so  ship  and  subscribe  shall  render  himself  on 
board  to  begin  the  voyage  agreed  upon. 

5K«  For  want  of  shipping  articles,  the  seaman 
is  entitled  to  the  highest  wages  which  have 
been  given  at  the  port  or  place  where  such 
seaman  or  mariner  shall  have  been  shipped 
for  a  similar  voyage,  within  three  months 
next  before  the  time  of  such  shipping,  on  his 
performing  the  service,  or  during  the  time  he 
shall  continue  to  do  duty  on  board  such 
vessel,  without  being  bound  by  the  regula- 
tions or  subject  to  the  penalties  and  forfeitures 
contained  in  the  said  act  of  congress;  and  the 
master  is  further  liable  to  a  penalty  of  twenty 
dollars.     Act  of  Congr.  July  20,  1790. 

3«  The  shipping  articles  ought  not  to  con- 
tain any  clause  which  derogates  from  the 
general  rights  and  privileges  of  seamen ;  and, 
if  they  do,  such  clause  will  be  declared  void. 
2  Sumn.  G.  C.  443  ;  2  Mas.  G.  G.  541. 

A  seaman  who  signs  shipping  articles  is 
bound  to  perform  the  voyage ;  and  he  has  no 
right  to  elect  to  pay  damages  for  non-perform- 
ance of  the  contract.    2  Va.  Gas.  27u. 

See,  generally,  Gilp.  Dist.  Gt.  147,  219, 452; 
1  Pet.  Adm.  212;  Bee,  Adm.  48;  1  Mas. 
G.  G.  443 ;  5  trf.  272;  14  Johns.  N.  Y.  2G0;  1 
Parsons,  Marit.  Law,  442-452. 

SHIPWRECK.  The  loss  of  a  vessel  at 
sea,  either  by  being  swallowed  up  by  the 
waves,  by  running  against  another  vessel  or 
thing  at  sea,  or  on  the  coast. 

SHIRE.  In  English  Law.  A  district 
or  division  of  country.     Goke,  Litt.  50  a. 

SHIRE-QEMOT  (spelled,  also,  Scire- 
gemote,  Scir-gemot,  Sci/rei^emote,  Shire-mole; 
from  the  Saxon  scir  or  scj/re,  county,  shire, 
and  gemote,  a  court,  an  assembly). 

The  Saxon  county  court. 

It  was  held  twice  a  year  before  the  bishop 
and  alderman  of  the  shire,  and  was  the  prin- 
cipal court.  Spelman,  Gloss.  Gemoivm;  Gun- 
nmgham.  Law  Diet.  Shire;  Grabb,  Hist.  £ng. 
Law,  28. 

SHOP-BOOKS.     The  books  of  a  retail 


dealer,  mechanic,  or  other  person,  in  which 
entries  or  charges  are  maoe  of  work  done 
or  goods  sold  and  delivered  to  customers: 
oommonly  called  "account-books," or  "books 
of  account."  The  party's  own  shop-books 
are  in  certain  cases  admissible  in  evidence 
to  prove  the  delivery  of  goods  therein  charj^ed, 
where  a  foundation  is  &id  for  their  introduo- 
tion.  ,The  following  are  the  general  rules 
governing  the  production  of  this  kind  of  evi- 
dence. J^irsi,  'that  the  party  offering  the 
books  kept  no  clerk ;  second^  that  the  books 
offered  by  the  party  are  his  books  of  account, 
and  that  the  entries  therein  are  in  his  hand- 
writing; third,  it  must  appear,  by  some  of 
those  who  have  dealt  witn  the  party  and 
settled  by  the  books  offered,  that  they  found 
them  correct;  fourth,  it  must  be  shown  that 
some  of  the  articles  charged  have  been  de- 
livered. Where  entries  are  made  by  a  clerk 
who  is  dead,  such  entries  are  admissible  in 
evidence  on  proof  of  his  handwriting.  4 
111.  120 ;  19  id,  393  ;  8  Johns.  N.  Y.  212;  11 
Wend.  N.  Y.  668;  1  Greenleaf,  Ev.  {  117;  1 
Smith,  Lead.  Gas.  Hare  &  W.  ed.  282.  See 
Original  Entrt. 

SHORE.  Land  on  the  side  of  the  sea, 
a  lake,  or  a  river.  Strictly  speaking,  when 
the  water  does  not  ebb  and  now  in  a  river, 
there  is  no  shore.     See  River  ;  Sea. 

SHORT  ENTRY".  A  term  used  among 
bankers  to  denote  the  act  which  takes  place 
when  a  note  has  been  sent  to  a  bank  for  col- 
lection, and  an  entry  of  it  is  made  in  the 
customer's  bank-book,  stating  the  amount  in 
an  inner  column,  and  carrying  it  out  into  the 
accounts  between  the  parties  when  it  has 
been  paid. 

A  bill  of  this  kind  remains  the  property  of 
the  depositor.  1  Bell,  Gomm .  27 1 ;  9  East,  12 ;  1 
Rose,  Bank.  153 ;  2  id.  163 ;  2 Barnew.  &  G.  422. 

SHORT  NOTICE.  In  English  Prao- 
tice.  Four  days'  notice  of  trial.  Wharton, 
Diet.  2d  L(.nl.  ed.  Notice  of  Trial  at  Com- 
mon  Law;  3  Ghitty,  Stat.  148;  1  Grompt. 
&,  M.  Exch.  499.  Where  short  notice  has 
been  given,  two  days  is  sufEicient  notice  of 
continuance.     Wharton,  Lex.  2d  Lond.  ed. 

SI  TE  FECERIT  SECXTRUM  (Lat. 
if  he  make  you  necure).  Words  which  occur 
in  the  form  of  writs,  which  originally  re- 
quired, or  still  require,  that  the  plaintiff 
should  give  security  to  the  sheriff  that  he 
will  prosecute  his  claim,  before  the  sheriff 
can  be  required  to  execute  such  writ. 

SICKNESS.  By  sickness  is  understood 
any  affection  of  the  body  which  deprives  it 
temporarily  of  the  power  to  fulfil  its  usual 
functions. 

Siokness  is  either  snob  ai  affects  the  body  gene- 
rally, or  only  some  parts  of  it.  Of  the  former  dnti 
a  fever  is  an  example;  of  the  latter,  blindness. 
When  a  process  has  been  issoed  against  an  indi- 
▼idual  for  bis  arresr,  the  sheriff  or  other  oflBcer  is 
anihorized,  after  he  has  arrested  him,  if  ho  be  so 
diingerous'ly  sick  that  to  remove  him  would  en- 
danger his  life  or  health,  to  let  him  remain  where 
he  found  him,  and  to  return  the  facts  at  large,  or 
simply  lanauidut. 
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SIDJB-BAR  RULES.  In  Rngluili  Prao- 
tioe.  Rules  which  were  formerly  moved  for 
by  attorneys  on  the  side-bar  oi  the  court, 
but  now  mny  be  had  of  the  clerk  of  the  rules, 
upon  aprcecipe.  These  rules  are,  that  the 
sheriff  return  his  writ,  that  he  bring  in  the 
body,  for  special  imparlance,  to  be  present 
at  the  taxing  of  costs,  and  the  like. 

SIDESMEN  (testes,  syjiodales).  In  Ec- 
clesiastical LaTKT.  A  kind  of  impanelled 
jury,  consisting  of  two,  three,  or  more  persons, 
in  every  parish,  who  were  upon  oath  to  pre- 
sent all  heretics  and  irregular  persons.  In 
process  of  time  they  became  standing  officers 
in  many  places,  especially  cities.  They  were 
called  synodsmen, — by  corruption  sidesmen ; 
also  questmen.  But  their  office  has  become 
absorbed  in  that  of  church-warden.  1  Burn, 
Eccl.  Law,  399. 

SIOHT.  Presentment.  Bills  of  exchange 
are  frequently  drawn  payable  at  sight  or  a 
certain  number  of  days  or  months  after  sight. 

5K.  Bills  payable  at  sight  are  said  to  be 
entitled  to  days  of  grace  by  the  law  merchant. 
Beawes,  Lex  Merc.  pi.  256 ;  Kyd,  Bills,  10 ; 
Chitty,  Bills,  343 ;  Parsons,  Notes  &  B. 

The  holder  of  a  bill  payable  at  sight  is  re- 
quired to  use  due  diligence  to  put  it  into 
circulation,  and,  if  payable  afler  sight,  have 
it  presented  in  reasonable  time.  20  J(>hns. 
N.  Y.  146 ;  7  Cow.  N.  Y.  705 ;  12  Pick.  Mass. 
399 ;  28  Eng.  L.  &  Eq.  131 ;  13  Mass.  137;  4 
Mas.  C.  C.  336;  5  id.  118;  1  M'Cord,  So.  C. 
322;  IHawks,  No.  C.  195. 

S.  When  the  bill  is  drawn  payable  any 
Dttmber  of  days  after  sight,  the  time  begins 
to  run  from  the  period  of  presentment  and 
acceptance.  1  Mas.  C.  C.  176;  20  Johns. 
N.  Y.  176.  It  is  usual  to  leave  a  bill  for  ac- 
ceptance one  whole  day ;  but  the  acceptance  is 
dated  as  on  the  day  it  was  left.    Seweil,  Bank. 

A  bill  drawn  payable  a  certain  number 
of  days  after  sight,  acceptance  waived,  must 
be  presented  to  fix  the  time  at  which  the  bill 
is  to  become  due,  and  the  term  of  the  bill 
begins  to  run  from  the  date  of  presentment. 

Sight  draft  and  sight  bill  are  bills  pay- 
able at  sight. 

SiaiLLUM  (Lat.).    A  seal 

8ION.  In  Contracts.  A  token  of  any 
thing ;  a  note  or  token  given  without  words. 

2.  Contracts  are  express  or  implied.  The  ex- 
press are  manifested  viva  voce  or  by  writing;  the 
hnplied  are  shown  by  silence,  by  acts,  or  by  tigiu. 

Among  all  nations  and  at  all  times,  certain  signs 
have  been  considered  as  proof  of  assent  or  dissent : 
for  example,  the  nodding  of  the  bead,  and  the 
shaking  of  hands,  2  Blackstone,  Gomm.  448;  0 
Tonllier,  n.  .33 ;  Heineecius,  Antiq.  lib.  2,  t.  23,  n. 
19,  silence  and  inaction,  facts  and  signs,  are  some- 
times very  strong  evidence  of  cool  reflection,  when 
following  a  question.  I  ask  you  to  lend  me  one 
hundred  dollars :  without  saying  a  word,  you  put 

four  hand  in  your  pocket  and  deliver  me  the  money, 
go  into  a  hotel,  and  I  *a»\i  the  landlord  if  he  can 
accommodate  me  and  take  care  of  my  trunk :  with- 
out speaking,  he  takes  it  out  of  my  hands  and  sends 
it  into  his  chamber.  By  this  act  he  donbtleiis  be- 
•omes  responsible  to  me  as  a  bailee.  At  the  expi- 
ration of  a  lease,  the  tenant  remains  in  possession. 


without  any  objection  from  the  landlord :  this  may 
be  fairly  interpreted  as  a  «ign  of  a  consent  that  tht 
lease  shall  be  renewed.     13  Serg.  &,  R.  Penn.  60. 

3.  The  learned  author  of  the  Decline  and  Fall 
of  the  Roman  Empire,  in  his  44th  chapter,  remarks, 
"  Among  savage  nations  the  want  of  letters  is  im- 
perfectly supplied  by  the  use  of  vt«ible  signs,  which 
awaken  attention  and  perpetuate  the  remembrance 
of  any  public  or  private  transaction.  The  juri«- 
pmdence  of  tho  first  Romans  exhibited  the  scenes 
of  a  pantomime;  the  words  were  adapted  to  the 
gestures,  and  the  slightest  error  or  neglect  in  the 
ftjrmt  of  proceeding  was  sufficient  to  annul  the 
•ubiitauee  of  the  fairest  claim.  Tho  communion  of 
the 'marriage- life  woe  denoted  by  the  neceosary 
elements  of  fire  and  water;  and  the  divorced  wife 
resigned  the  bunch  of  keys  by  the  delivery  of 
which  she  had  been  invested  with  the  government 
of  the  family.  The  manumission  of  a  son  or  a 
slave  was  performed  by  turning  him  round  with  a 
gentle  blow  on  the  cheek;  a  work  was  prohibited 
by  the  casting  of  a  stone;  prescription  was  inter- 
rupted  by  the  breaking  of  a  branch ;  the  clenched 
fist  WAS  the  symbol  of  a  pledge  or  deposit;  the 
right  hand  wiis  the  gift  of  faith  and  confidence. 
The  indenture  of  covenants  was  a  broken  straw ; 
weights  and  scales  were  introduced  into  every  pay- 
ment ;  and  the  heir  who  accepted  a  testament  was 
sometimes  obliged  to  snap  his  fingers,  to  cast  away 
his  garments,  and  to  leap  and  dance  with  real  or 
afi*ectod  transport.  If  a  citizen  pursued  any  stolen 
goods  into  a  neighbor's  house,  he  concealed  his 
nakedness  with  a  linen  towel,  and  hid  his  fnee  with 
a  mack  or  busin,  \wi  be  should  encounter  the  eyes 
of  a  virgin  or  a  matron.  In  a  civil  action,  the 
plaintiff  touched  the  ear  of  his  witness,  seized  his 
reluctant  adversary  by  the  neck,  and  implored,  in 
solemn  lameutation,  the  aid  of  his  fellow -cititens. 
The  two  competitors  grasped  each  other's  hand,  as 
if  they  stood  prepared  for  combat  before  the  tri- 
bunal of  the  proBtor:  he  commanded  them  to  pro- 
duce the  object  of  the  dispute;  they  went,  thev  re- 
turned with  measured  steps,  and  a  olod  of  earth 
was  oast  at  his  feet  to  represent  the  field  for  which 
they  contended.  This  occult  scitnce  of  the  words 
and  actions  of  laiv  was  the  inheritance  of  the 
pontiffs  and  patricinns.  Like  the  Chaldean  astrolo- 
gers, they  announced  to  their  clients  the  days  of 
business  and  repose ;  those  important  trifles  were 
interwoven  with  the  religion  of  Numa;  and,  after 
the  publication  of  the  Twelve  Tobies,  the  Roman 
people  were  still  enslaved  by  the  ignorance  of 
judicial  proceedings.  The  treachery  of  some  ple- 
beian officers  at  length  revealed  the  profitable  mys- 
tery ;  in  a  more  enli;;htened  age,  the  legal  actions 
were  derided  and  observed ;  and  tho  same  antiquity 
which  sanctified  the  practice  obliterated  the  use 
ond  meaning  of  this  primitive  language." 

In  Measures.  In  angular  measures,  a 
sign  is  equal  to  thirty  degrees. 

In  Mercantile  Zaaw.  A  board,  tin,  or 
other  substance,  on  which  are  painted  the 
numeand  business  of  a  roerchantor  tradesman. 

Every  man  has  a  right  to  adopt  such  a 
sign  as  he  may  please  to  select ;  but  he  has 
no  right  to  use  another's  name  without  his 
consent.  See  Dnlloz.  Diet.  Propn€i£  Indu9^ 
trielle;  Trade-Marks. 

SIGN  MANI7AL.     In  English  Law. 

The  signature  of  the  kin-g  to  grants  or  letters 

Satent,  inscribed  at  the  top.     2  Sharswood, 
llackst.  Comm.  347*. 

Any  one's  name  written  by  himself.  Web- 
ster, Diet. ;  Wharton,  Law  Diet  2d  Lond.  ed. 
The  sign  manual  is  not  good  unless  counter- 
signed, etc.    9  Mod.  54. 
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8IONA  (Lat.).  lu  CivU  Law.  Those 
species  of  indicia  which  come  more  immedi- 
ately under  the  cognizance  of  the  senses :  such 
as,  stains  of  blood  on  the  person  of  one  ac- 
cused of  murder,  indications  of  terror  at  being 
charged  with  the  offence,  and  the  like. 

Signa,  although  not  to  be  rejected  as  instru- 
ments of  cyidence,  cannot  always  be  relied 
upon  as  conclusive  evidence ;  for  they  are  fre- 
quently explained  away.  In  the  instance 
mentioned,  the  blood  may  have  been  that  of 
a  beast;  and  expressions  of  terror  have  been 
frequently  manifested  by  innocent  persons 
who  did  not  possess  much  firmness.  See  Best, 
Pres.  Ev.  13,  n,f:  Denisart. 

SIONATURE.  In  Eccleaiastical  Law. 
The  name  of  a  sort  of  rescript,  without  seal, 
containing  the  supplication,  the  signature  of 
the  pope  or  his  delegate,  and  the  grant  of  a 
pardon.     Diet.  Dr.  Can. 

In  Fractioe.  By  signature  is  understood 
the  act  of  putting  down  a  man's  name  at  the 
end  of  an  instrument,  to  attest  its  validity. 
The  name  thus  written  is  also  called  a  signa- 
ture. 

3.  It  is  not  necessary  that  a  party  should 
write  his  name  himself,  to  constitute  a  signa- 
ture :  his  mark  is  now  held  sufficient,  though 
he  was  able  to  write.  8  Ad.  &  E.  94 ;  3  Nev. 
&  P.  228 ;  3  Curt.  C.  C.  752 ;  5  Johns.  N.  Y. 
144.  A  signature  made  by  a  party,  another 
person  guiding  his  hand  with  his  consent,  is 
sufficient.    4  Wash.  C.  C.  262,  269. 

8*  The  signature  is  usually  made  at  the 
bottom  of  the  instrument;  but  in  wills  it  has 
been  held  tiiat  when  a  testator  commenced 
his  will  with  these  wordn,  "I,  A  B,  make 
this  my  will,"  it  was  a  sufficient  signing.  3 
Lev.  1.  And  see  Roberts,  Wills,  122;  Chitty, 
Contr.  212 ;  Newland,  Contr.  173  ;  Sugden, 
Vend.  71:  2  Starkie,  Ev.  605,  613;  Roberts, 
Frauds,  121.  But  this  decision  is  said  to  be 
absurd.  1  Brown,  Civ.  Law,  278,  n.  16. 
See  Merlin,  Rupert.  SigncUure,  for  a  history 
of  the  origin  of  signatures ;  and,  also,  4 
Cruise,  Dig.  32,  c.  2,  s.  73  et  seq.  See,  gene- 
rally, 8  Toullier,  nn.  94-96;  1  Dall.  Penn.64 ; 

5  W'hart.  Penn.  386 ;  2  Bos.  &  P.  238 ;  2  Maule 

6  S.  286 ;  Redfield,  Wills. 

SIGNIFICATION  (Lat.  sigmim^  a  sign, 
faceiCy  to  make). .  In  French  La^f^.  The 
notice  given  of  a  decree,  sentence,  or  other 
judicial  act. 

SIONIFICAVIT(Lat.).  InXScclesiasti- 
cal  Law.  When  this  word  is  used  alone,  it 
means  the  bishop's  certificate  to  the  court  of 
chancery  in  order  to  obtain  the  writ  of  ex- 
communication ;  but  where  the  words  writ 
of  signijicavit  are  used,  the  meaning  is  the 
same  as  writ  de  excommunicato  capiendo,  2 
Burn,  Eccl.  Law,  248 ;  Shelford,  Marr.  k  D. 
502. 

SiaNINQ  JUDGMBNT.  In  Ifaiglish 
Practice,  the  plaintiff  or  defendant,  when 
the  cause  has  reached  such  a  stage  that  he  is 
entitled  to  a  judgment,  obtains  the  signature 
or  allowance  of  the  proper  officer ;  and  this 
is  called  signing  judgment,  and  is  instead  of 


the  delivery  of  judgment  in  open  court.  Ste- 
phen, Plead.  111.  It  is  the  leave  of  the  mas- 
ter of  the  office  to  enter  up  judgment,  and 
may  be  had  in  vacation.  3  Barnew.  &  C. 
317 ;  Tidd,  Pract.  616. 

In  American  Practice,  it  is  an  actual 
signing  of  the  judgment  on  the  record,  by 
the  judge  or  other  officer  duly  authorizea. 
Granam,  Pract.  341. 

SILENCB.  The  state  of  a  person  who 
does  not  speak,  or  of  one  who  refrains  from 
speaking. 

!%•  Pure  and  simple  silence  cannot  be  con- 
sidered as  a  consent  to  a  contract,  except  in 
cases  where  the  silent  person  is  bound  in 
good  faith  to  explain  himself:  in  which  case 
silence  gives  consent.  6  Toullier,  1.  3,  t.  3, 
n.  32,  note  ;  14  Serg.  &  R.  Penn.  393 ;  2  Belt, 
Suppl.  Yes.  Ch.  442 ;  1  Dane,  Abr.  c.  1,  art. 
4,  ^  3;  8  Term,  483;  6  Penn.  St.  336;  1 
Greenleaf,  Ev.  201 ;  2  Bouvier,  Inst.  n.  1313. 
But  no  assent  will  be  inferred  from  a  man's 
silence  unless  he  knows  his  rights  and  knows 
what  he  is  doing,  nor  unless  his  silence  is 
voluntary. 

When  any  person  is  accused  of  a  crime  or 
charged  with  any  fact,  and  he  does  not  deny 
it,  in  general,  the  presumption  is  very  strong 
that  the  charge  is  correct.  5  Carr.  &  P.  332; 
7  id.  832 ;  Joy,  Conf.  s.  10,  p.  77. 

8«  The  rule  does  not  extena  to  the  silence  of 
the  prisoner  when,  on  his  examination  before 
a  magistrate,  he  is  charged  by  another  pri- 
soner with  having  joined  with  him  in  the 
commission  of  an  ufience.     3  Stark.  33. 

When  an  oath  is  administered  to  a  witness, 
instead  of  expressly  promising  to  keep  it,  he 

gives  his  assent  by  his  silence  aud  kissing 
ie  book. 

The  person  to  be  affected  by  the  silence 
must  be  one  not  disqualified  to  act,  as  non 
compos^  an  infant,  or  the  like;  for  even  the 
express  promise^f  such  a  person  would  not 
bind  him  to  X\\e  performance  of  any  contract. 
The  rule  of  the  civil  law  is  that  silence  is 
not  an  acknowledgment  or  denial  in  every 
case:  qui  tacet,  non  tUique  faietur ;  sediamen 
verum  est,  emm  non  negare.    Dig.  5Q.  17. 142. 

SILVA  C  JBDXJA  ( Lat. ) .  By  these  words, 
in  England,  is  understood  every  sort  of  wood, 
except  gross  wood  of  the  age  of  twenty  years. 
Bacon.  Abr.  Tyihes  (C). 

SIMILITER  (Lat.  likewise).  In  Plead- 
ing. The  plaintiff's  reply  that,  as  the  de- 
fendant has  put  himseli  upon  the  country, 
he,  the  plaintiff,  does  the  like.  It  occurs 
only  when  the  plea  has  the  conclusion  to  the 
country,  and  its  effect  is  to  join  the  plaintiff 
in  the  issue  thus  tendered  by  the  defendant. 
Coke,  Litt.  126  a.  The  word  similiier  was 
the  effective  word  when  the  proceedings  were 
in  Latin.  1  Chitty,  Plead.  519  ;  Archbold, 
Civ.  Plead.  250.  See  Stephen,  Plead.  255; 
2  Saund.  319  b;  Cowp.  407  ;  1  Strange,  551; 
11  Serg.  &  R.  Penn.  32. 

SIMON7.  In  Eccleaiastical  Law. 
The  selling  and  buying  of  holy  oraors  or  an 
ecclesiastical  benefice.    Bacon,  Abr.  Simony. 
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By  simonj  is  also  understood  an  unlawful 
agreement  to  receive  a  temporal  reward  for 
something  holy  or  ppiritual.  Code,  I.  3.  31; 
Ayliffe,  Farerg.  496. 

SIMPLE  CONTRACT.  A  contract  the 
.  evidence  of  which  is  merely  oral  or  in  writ- 
ing, not  under  seal  nor  of  record.  1  Chitty, 
Contr.  1 ;  1  Chitty,  Plead.  88.  And  see  11 
Mass.  30;  11  East,  312;  4  Barnew.  &  Aid. 
588;  3  Starkie,  £v.  995;  2  Blackstone,  Comm. 
472. 

SIMPLE  LARCEN7.  The  felonious 
taking  and  carrying  away  the  personal  goods 
of  another,  unattended  by  acts  of  violence: 
it  is  distinguished  from  compound  larceny, 
which  is  stealing  from  the  person  or  with 
yiolence. 

SIMPLE  OBLIGATION.  An  uncon- 
ditional obligation  t  one  which  is  to  be  pei> 
formed  without  depending  upon  any  event 
provided  by  the  parties  to  it. 

SIMPLE  TRUST.  A  simple  trust  cor- 
responds with  the  ancient  use,  and  is  where 
property  is  simply  vested  in  one  person  for 
the  use  of  another,  and  the  nature  of  the 
trust,  not  being  qualified  by  the  settler,  is 
left  to  the  construction  of  law.  It  differs 
from  a  special  truaL    2  Bouvier,  Inst.  n.  1896. 

SIMPLEX  (Lat.).  Simple  or  single :  as, 
eharta  simplex  is  a  deed-poll  or  single  deed. 
Jacob,  Law  Diet. 

SIMPLICITBR  (Lat).  Simply;  with- 
out ceremony ;  in  a  summary  manner. 

SIMITL  CUM  (Lat.  together  with).  In 
Pleading.  Words  used  in  indictments  and 
declarations  of  trespass  against  several  per- 
sons, when  some  of  them  are  known  and 
others  are  unknown. 

In  cases  of  riots,  it  is  usual  to  charee  that 
A  B,  together  with  others  unknown,  did  the 
act  complained  of.  2  Chitty,  Crim.  litw,  488 ; 
2  Salk.  593. 

When  a  party  sued  with  another  pleads 
separately,  the  plea  is  generally  entitled  in 
the  name  of  the  person  plead  me,  adding, 

"  sued  with ,"  naming  the  other  party. 

When  this  occurred,  it  was,  in  the  old  pnrase- 
ology,  called  pleading  with  a  simul  cum, 

SIMULATION  (Lat  simul,  together). 
In  French  Law.  The  concert  or  agreement 
of  two  or  more  persons  to  give  to  one  thine 
the  appearance  of  another,  mr  the  purpose  of 
fraud.     Merlin,  R6pert.^ 

With  us,  such  act  might  be  punished  by 
indictment  for  a  conspiracy,  by  avoiding  the 
pretended  contract,  or  by  action  to  recover 
back  the  money  or  property  which  may  have 
been  thus  fraudulently  obtained. 

SINE  DIE  (Lat.).  Without  day.  A  judg- 
ment for  a  defendant  in  miiny  cases  is  quod  eai 
sine  die,  that  he  may  go  without  day.  While 
the  cause  is  pending  and  undetermined,  it 
may  be  continued  from  term  to  term  by  dies 
dolus.  See  Continuancb;  Coke,  Litt.  362  6, 
863  a.  When  the  court  or  other  body  rise  at 
the  end  of  a  session  or  term,  they  adjourn 
wine  die. 


SINECURE.  In  Eooleelaetical  Law. 
A  term  used  to  signify  that  an  ecclesiastical 
officer  is  without  a  charge  or  cure. 

In  common  parlance,  it  means  the  receipt 
of  a  salary  for  an  office  when  there  are  no 
duties  to  be  performed. 

SINGLE  BILL.  One  without  any  con- 
dition, and  which  does  not  depend  upon  any 
future  event  to  give  it  validity. 

SINGLE  ENTRY".  A  term  used  among 
merchants,  signifying  that  the  entry  is  made 
to  charge  or  to  credit  an  individual  or  thing, 
without  at  the  same  time  presenting  any 
other  part  of  the  operation:  it  is  used  in 
contradistinction  to  double  entru.  For  ex- 
ample, a  sinsle  entry  is  made,  A  B  debtor, 
or  A  B  creditor,  without  designating  what 
are  the  connections  between  the  entry  and 
the  objects  which  composed  the  fortune  of 
the  merchant. 

SINGULAR.  In  grammar,  the  singular  is 
used  to  express  only  one ;  not  plural.  Johnson, 

In  law,  the  singular  frequently  includes 
the  plural.  A  bequest  to  "  my  nearest  relor 
iion,  for  example,  will  be  considered  as  a 
bequest  to  all  the  relations  in  the  same  de- 
gree who  are  nearest  to  the  testator.  I  Yes. 
Sen.  Ch.  357 ;  I  Brown,  Ch.  293.  A  bequest 
made  to  "my  Actr,"  by  a  person  who  had 
three  heirs,  will  be  construed  in  the  plural. 
4  Russ.  Cr.  Cas.  384. 

The  same  rule  obtains  in  the  civil  law:  in 
usu  juris  frequetiier  uii  nos  singuiari  appeU 
laiione,  cdm  plura  sigiiificari  vellemus.  Dig. 
50.  16.  158. 

SINKING  FUND.  A  fund  arising 
from  particular  taxes,  imposts,  or  duties, 
which  is  appropriated  towards  the  payment 
of  the  interest  due  on  a  public  loan  and  for 
the  gradual  payment  of  the  principal.  See 
Funding  System. 

SIRE.  A  title  of  honor  ^iven  to  kings 
or  emperors  in  speaking  or  writing  to  them. 

SISTER.  A  woman  who  has  the  same 
father  and  mother  with  another,  or  has  one 
of  them  only.  In  the  first  case,  she  is  called 
sister,  simply ;  in  the  second,  half-sister. 

SITTINGS   IN   BANK   OR   BANC. 

The  sittings  which  the  respective  superior 
courts  of  common  law  hold  during  every 
term  for  the  purpose  of  hearing  and  deter- 
mining the  various  matters  of'  law  argued 
before  them. 

They  are  so  called  in  contradistinction  to 
the  sittings  at  nisi  priu.%  which  are  held  for 
the  purpose  of  trying  issues  of  fact.  The 
former  are  usually  held,  in  England,  before 
four  of  the  judges,  while  at  the  latter  one 
judge  only  presides.  Holthouse,  Law  Diet.; 
3  Stephen,  Comm.  423. 

In  America,  the  practice  is  essentially  the 
same,  all  the  judges,  or  a  majority  of  them, 
usually,  sittins  in  banc,  and  but  one  holding 
the  court  for  ^ury  trials;  and  the  term  has 
the  same  application  here  as  in  England. 

SITUS  (Lat.).  Situation;  location.  5 
Pet.  524. 
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Real  estate  has  always  a  fixed  «itu8,  while 

f personal  estate  has  no  such  fixed  situs:  the 
aw  rei  sitce  regulates  real  but  not  the  per- 
sonal estjite.     Story,  Confl.  of  Laws,  J  3"^. 

SIX     CLBRK8     IN     CHANCER7. 

Officers  who  received  and  filed  all  proceedings, 
signed  office  copies,  attended  court  to  read  the 
pleadings,  etc.  Abolished  by  5  Vict.  c.  5. 
S  Sharswood,  Blackst.  Comm.  443*;  Spence, 
Eq.  Jur.;  Fleta,  lib.  2,  c.  13,  |  15. 

SKELETON  BILL.  In  Commercial 
Law.  A  blank  paper,  properly  stamped,  in 
those  countries  where  stamps  are  required, 
with  the  name  of  a  person  signed  at  the 
bottom. 

In  such  case  the  person  signing  the  paper 
will  be  held  as  the  drawer  or  acceptor,  as  it 
may  be,  of  any  bill  which  shall  afterwards 
be  written  aboye  his  namo,  to  the  sum  of 
which  the  stamp  is  applicable.  1  Bell,  Comm. 
390,  5th  ed. 

SKILL.  The  art  of  doing  a  thing  as  it 
ought  to  be  done. 

5l.  Every  person  who  purports  to  have  skill 
in  a  business,  and  undertakes  for  hire  to  per- 
form it,  is  bound  to  do  it  with  ordinary  skill, 
and  is  responsible  ciyilly  in  damages  for  the 
want  of  it,  11  Mees.  &  W.  Exch.  483 ;  and 
sometimes  he  is  responsible  criminally.  See 
Mala  Praxis  ;  2  Russell,  Crimes,  28o. 

3*  The  degree  of  skill  and  diligence  re- 
quired rises  in  proportion  to  the  value  of  the 
article  and  the  delicacy  of  the  operation: 
more  skill  is  required,  for  example,  to  repair 
a  very  delicate  mathematical  instrument, 
than  upon  a  common  instrument.  Jones, 
Bailm.  91 ;  2  Kent,  Comm.  458,  463;  1  Bell, 
Comm.  459 ;  2  Ld.  Raym.  909,  918 ;  Domat, 
1.  1,  t.  4,  J  8,  n.  1 ;  Pothier,  Louage,  n.  425 ; 
Pardessus,  528 ;  AyliflTe,  Pand.  b.  4,  t.  7,  p. 
466;  Erskine,  Inst.  3.  3.  16;  I'Rolle,  Abr. 
10;  Story,  Bailm.  {  431  e<  seq,;  2  Green- 
leaf,  Ev.  i  144. 

SLANDER.  In  Torts.  Words,  spoken 
or  written,  which  are  injurious  to  the  charac- 
ter of  another. 

fl»  The  ground  of  all  liability  to  an  <iction 
for  words  spoken  or  written  consists  in  in- 
jury to  character;  and  an  action  may  be 
maintained  in  the  following  cases.  To  be 
actionable  in  themselves,  the  words  when 
only  spoken,  not  written,  must  be  such  as  in 
their  plain  and  popular  sense  convey  to  the 
minds  of  the  hearers  a  charge  of  some  of- 
fence for  which  the  plaintiff  is  amenable  to 
the  law,  or  of  having  some  disease  which 
will  exclude  him  from  society.  Words 
which  are  not  actionable  in  themselves  be- 
come so  when  they  are  spoken  of  a  person  in 
his  profession,  office,  or  trade,  and  necessarily 
or  naturally  tend  to  injure  him  therein.  And 
any  words  defamatory  or  injurious  in  their 
nature,  spoken  of  another,  without  legal 
^justification,  are  actionable,  if  productive  of 
special  damage  flowing  naturally  from  the 
slander.  The  term  "libeV'  is  applied  to 
written  or  printed  slander.  Heard,  Libel  & 
8.  {  8. 


Vh'bcU  Slander.  Actionable  words  are  of 
two  descriptions:  first,  those  actionable  in 
themselves,  without  proof  of  special  damages ; 
and,  secondly,  those  actionable  only  in  re- 
spect of  some  actual  conse<juential  damages. 

Words  of  the  first  description  must  impute— 

Firsts  the  guilt  of  some  offence  for  which  the 
party,  if  guilty,  might  be  indicted  and  pun- 
ished by  the  criminal  courts:  as,  to  call  a 
person  a  "traitor,"  ** thief,"  "highwayman," 
or  to  say  that  he  is  guilty  of  "perjury," 
"forgery,"  "murder,"  and  the  like.  And 
althougn  the  imputation  of  guilt  be  general, 
without  stating  the  particulars  of  tne  pre- 
tended crime,  it  is  actionable.  Oroke  Jac. 
114, 142;  6  Term,  674;  3  Wils.  186;  2  Ventr. 
266 ;  5  Bos.  &  P.  335. 

A  very  recent  writer,  after  reviewing  the 
authorities,  concludes  "that  an  action  will 
lie  for  all  words  spoken  of  another  which 
impute  to  him  the  commission  of  a  crime  in- 
volving moral  turpitude  and  which  is  punish- 
able by  law."  Heard,  Libel  &  S.  {  24.  See 
3  Serg.  &  R.  Penn.  255;  7  id,  451;  10  id.  44; 
8  Mass.  248;  13  Johns.  N.  Y.  124,  275;  ^ 
Starkie,  Slander,  13-42. 

3*  Secondf  that  the  party  has  a  disease 
or  distemper  which  renders  him  unfit  for  z* 
society.  Bacon,  Abr.  Slander  (B  2).  Aiw' 
action  can,  therefore,  be  sustained  for  callia^ 
a  man  a  leper.  Groke  Jac.  144;  Starkie, 
Slander,  67.  Imputations  of  having  at  the 
present  time  the  venereal  disease  or  the 
gonorrhoea  are  actionable  in  themselves.  8 
C.  B.  N.  s.  9 ;  7  Gray,  Mass.  181 ;  22  Barb. 
N.  Y,  396;  2  Ind.  82;  2  Ga.  57.  But 
charging  another  with  having  had  a  conta- 
gious disease  is  not  actionable,  as  he  will  not 
on  that  account  be  excluded  from  society. 
2  Term,  473,  474;  2  Strange,  1189;  Bacon, 
Abr.  Slander  (B  2). 

Third,  unfitness  in  an  officer,  who  holds  an 
office  to  which  profit  or  emolument  is  at- 
tached, either  in  respect  of  morals  or  in- 
ability to  discharge  the  duties  of  the  office:  in 
such  a  case  an  action  lies.  1  Salk.  695,  698 ; 
Rolle,  Abr.  65 ;  2  Esp.  500 ;  4  Coke.  16  a. ;  5 
id.  125 ;  1  Strange,  617 ;  2  Ld,  Raym.  1369 ; 
Buller,  Nisi  P.  4;  Starkie,  Slander,  100. 

Fourth,  the  want  of  integrity  or  capacity, 
whether  mental  or  pecuniary,  in  the  conduct 
of  a  profession,  trade,  or  business,  in  which 
the  party  is  engaged,  is  actionable,  1  Mai. 
Entr.  234:  as,  to  accuse  an  attorney  or 
artist  of  inability,  inattention,  or  want  of  in- 
tegrity, 3  Wils.  187 ;  2  W.  Blackst.  750,  or 
a  clergyman  of  being  a  drunkard,  1  Binn. 
Penn.  I78,  is  actionable.  It  is  one  of  the 
general  rules  governing  the  action  for  words 
spoken,  that  words  are  actionable,  when 
spoken  of  one  in  an  office  of  profit,  which 
have  a  natural  tendency  to  occasion  the  loss 
of  his  office,  or  when  spoken  of  perbons 
touching  their  respective  professions,  trades, 
and  business,  and  which  have  a  natural 
tendency  to  their  damage.  The  ground  of 
action  in  these  cases  is  that  the  party  is  dis- 
graced or  injured  in  his  profession  or  trade, 
or  exposed  to  the  hazard  of  losing  his  office, 
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in  coiisequence  of  the  elandcrous  woriiH ;  not 
that  his  general  reputation  and  standing  in 
the  community  are  affected  by  them.  It  will 
be  recollected  that  the  words  spoken,  in  this 
'  class  of  cases,  are  not  actionable  of  them- 
selves, but  that  they  become  so  in  conse- 
quence of  the  special  character  of  the  party 
of  whom  they  were  spoken.  The  fact  of  his 
maintaining  that  special  character,  therefore, 
lies  at  the  very  foundation  of  the  action. 
Heard,  Libel  &  S.  U  41,  45. 

4.  Of  the  second  class  are  words  which 
are  actionable  only  in  respect  of  special  dam?, 
ages  sustained  by  the  party  slandered. 
Though  the  law  will  not  permit  in  these 
cases  the  inference  of  damage,  yet  when  the 
damage  has  actually  been  sustained  the 
party  nsj^rieved  may  support  an  action  for 
the  publication  of  an  untruth,  1  Lev.  53 ;  I 
Sid.  79,  80;  3  Wood,  210;  2  Leon.  Ill ;  un- 
less the  assertion  be  made  for  the  assertion 
of  a  supposed  claim,  Gomyns,  Dig.  Action 
ujxm  the  Case  for  Defamation  (D  30) ;  Bacon, 
Abr.  Slander  \^)'y  but  it  lies  if  maliciously 
spoken.  In  this  case  special  damage  is  the 
gist  of  the  action,  and  must  be  particularly 
Hpecified  in  the  declaration.  For  it  is  an 
established  rule  that  no  CTidence  shall  be  re- 
ceived of  any  loss  or  injury  which  the  plain- 
tiff had  sustained  by  the  speaking  of  the 
words,  unless  it  be  specially  stated  in  the  de- 
claration. And  this  rule  applies  equally 
where  the  special  damage  is  the  gist  of  the 
action  and  where  the  words  are  in  themselves 
actionable.  Heard,  Libel  &  S.  J  51.  See  1 
Rolle,  Abr.  36 ;  1  Saund.  243 ;  Bacon,  Abr. 
Slander  (C);  8  Term,  130;  8  East,  1;^ 
Starkie,  Slander,  157. 

5*  The  charge  must  be  false.  5  Coke,  125, 
126 ;  Hob.  253.  The  falsity  of  the  accusation 
is  to  be  implied  till  the  contrary  is  shown.  2 
East,  436;  1  Saund.  242.  The  instance  of  a 
master  making  an  unfavorable  reprasentation 
of  his  servant,  up>on  an  application  for  his 
character,  seems  to  be  an  exception,  in  that 
case  there  being  a  presumption,  from  the  oc- 
casion of  the  spoakin<r,  that  the  words  were 
true.  1  Term,  1 1 1 ;  3  Bos.  &  P.  587 ;  Starkie, 
Sland.  44,  175,  223. 

The  slander  must,  of  course,  be  published, 
^>that  is,  communicated  to  a  third  person, — 
and,  if  verbal,  then  in  a  language  which  he  un- 
derstands: otherwise  the  plaintiff's  reputation 
is  not  impaired.  1  Rolle,  Abr.  74;  Croke 
Eliz.  857 :  I  Saund.  242,  n.  3 ;  Bacon,  Abr. 
Slander  (D  3).  A  letter  addressed  to  the 
party,  containing  libollous  matter,  is  not  suffi- 
cient to  maintain  a  civil  action,  though  it  may 
subject  the  libeller  to  an  indictment,  as  tend- 
ing to  a  breach  of  the  peace.  2  Blackst.  Gomm. 
1038;  1  Term,  110;  1  Saund.  132,  n.  2;  2 
Esp. 623;  4 trf.  117;  2East,301.  Theslander 
must  be  published  respecting  the  plaintiff.  A 
mother  cannot  maintain  an  action  for  calling 
her  daughter  a  bastard*  11  Serg.  &  R.  Penn. 
S43.  In  an  action  for  slander,  whether  oral 
or  written,  it  will  afford  no  justification  that 
the  defamatory  matter  has  been  previously  | 
published  by  a  third  person,  that  the  de- 


fendant at«the  time  of  his  publication  dis- 
closed the  name  of  that  third  person  and 
believed  all  the  statements  to  be  true.  Heard, 
Libel  &  S.  ii  148, 149.  And  a  repetition  of 
oral  slander  already  in  circulation,  witliout 
expressing  any  disbelief  of  it  or  anv  purpose 
of  inquiring  as  to  its  truth,  ttiough  without 
any  design  to  extend  its  circulation  or  credit, 
or  to  cause  the  person  to  whom  it  is  addressed 
to  believe  or  suspect  it  to  be  true,  is  action- 
able.    5  Gray,  Mass.  3. 

6«  To  render  words  actionable,  they  must 
<be  uttered  without  legal  occasion.     On  some        , 
occasions  it  is  justifiable  to  utter  slander  of        / 
another;  in  others  it  is  excusable,  provided 
it  be  uttered  without  express  malice.    Bacon,    , 
Abr.  Slander  (D  4) ;  Rolle,  Abr.  87  ;  1  Viner,  ^ 
Abr.  540.     It  is  justifiable  for  an  attorney 
to  use  scandalous  expressions  in  support  of 
his  client's  cause  and  pertinent  thereto.    1 
Maule  &  S.  280;   1  Holt,  531 ;   1  Barnew.  k 
Aid,  232.     See  2  Serg.  &  R.  Penn.  469 ;   1 
Binn.  Penn.  178;  11  Vt.  536;  Starkie,  Slan- 
der, 182.     Members  of  congress  and  other 
legislative   assemblies  cannot  be  called   to 
account  for  any  thing  said  in  debate.     See 
Privileged  Gommunications. 
•^  Malice   is   essential  to  the  support  of  an  \ 
action  for  slanderous  words.     But  malice  is,     •  ) 
in  general,  to  be  presumed  until  the  contrary     , 
be  proved,  4  Barnew.  &  G.  247 ;    1  Saund.    ; 
242,  n.  2;  1  Term,  111,  544;  1  East,  563;  2 
id,  436 ;  5  Bos.  &  P.  335 ;   Buller,  Nisi  P.  8, 
except  in  those  cases  where  the  occasion ^tm4 
facie  excuses  the  publication.    4  Barnew.  is 
G.  247.  See.  14  Serg.  &  R.  Penn.  359 ;  Starkie, 
Slander,  201. 

See,  generally,  Gomyns,  Dig.  Action  vpon 
the  CaseforDeJamation;  Bacon,  Abr.  Slander; 
1  Viner,  Abr.  187 ;  1  Phillipps,  Ev.  c.  8 ; 
Yelv.  28,  n. ;  Doctrina  Plac.  53 ;  Starkie, 
Slander :  Heard,  Libel  &  Slander. 

SIiANDER  OF  TITLE.  In  Torts.  A 
statement  tending  to  cut  down  the  extent  of 
title.     An  action   for  slander  of  title  is  n*.t 

f properly  an  action  for  words  spoken  or  for 
ibel  written  and  published,  but  an  action 
on  the  case  for  special  damage  sustained  by 
reason  of  the  speaking  or  publication  of  the 
slander  of  the  plaintilf's  title.  This  action 
is  ranged  under  that  division  of  actions  in 
the  digests  and  other  writers  on  the  text  law, 
and  is  so  held  by  the  courts  at  the  present 
day.  An  action  for  slander  of  title  is  a  sort 
of  metaphorical  expression.  Slander  of  title 
may  be  of  such  a  nature  as  to  fall  within  the 
scope  of  ordinary  slander.  Slander  of  title 
ordinarily  means  a  statement  tending  to  cut 
down  the  extent  of  title,  which  is  injurious 
only  if  it  is  false.  It  is  essential,  to  give  a 
cause  of  action,  that  the  statement  should  be 
false.  It  is  essential,  also,  that  it  should  be 
malicious, — not  malicious  in  the  worst  sense, 
but  with  intent  to  injure  the  plaintiff.  If 
the  statement  be  true,  if  there  really  be  the 
infirmity  in  the  title|that  is  suggested,  nc 
action  will  lie  however  malicious  the  defend- 
ant's intention  might  be.  Heard,  Libel  k  S 
li  10,  59  ti  scq. 
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SLANDERER.  A  calumniator  who 
fflalicioustj  and  without  reason  imputes  a 
crime  or  fault  to  another  of  which  he  is  inno- 
cent. 

For  this  offence,  when  the  slander  is  merely 
verbal,  the  remedy  is  an  action  on  the  case 
for  damages ;  when  it  is  reduced  to  writing  or 
printing,  it  is  a  libd. 

SIiAVE.  One  over  whose  life,  liberty,  and 
property  another  has  unlimited  control.  The 
f'lu  vit<E  et  necis  is  included  in  pure  or  abso- 
lute slavery.  Such  a  power  has  no  founda- 
tion in  natural  law ;  and  hence  the  Justinian 
Code  declared  it  contra  naiurcun  esse,    Inst. 

1.  4.  2. 

2.  Every  limitation  plaoed  by  law  upon  this 
absolute  control  modifies  and  to  that  extent  changes 
the  condition  of  the  slave.  In  every  slaveholding 
state  of  the  United  States  the  life  and  limbs  of  a 
■lave  were  protected  from  violence  inflicted  by  the 
master  or  third  persons. 

Among  the  Romans  the(<lavewas  classed  among 
things  {re»).  He  was  homo  ted  non  pertona. 
Heineecius,  Elem.  Jnr.  1. 1,  |  76.  He  was  considered 
pro  nallo  et  mortuo,  quia  nee  stata  familiss  nee 
eivitatis  neo  libertatis  gaudet.    Id.  ^  77.    See,  also, 

4  Dev.  No.  C.  340;  9  Ga.  582.  In  the  United 
States,  as  a  person,  he  was  capable  of  committing 
erimcs,  of  receiving  his  freedom,  of  being  the 
subject  of  homicide,  and  of  modifying  by  his  voli- 
tion very  mnterially  the  rules  applicable  to  other 
species  of  property.  His  existence  as  a  person 
being  recognized  by  the  law,  that  existence  was 
protected  by  the  law.  1  Hawks,  No.  C.  217 ;  2  id. 
454;  1  Ala.  8;  1  Miss.  83;  11  id.  51^^;  2  Va.  Cas. 
304;  5  Rand.  Va.  678;  1  Yerg.  Tenn.  156;  11 
Humphr.  Tenn.  172. 

3.  In  the  slaveholding  states  the  relations  of 
husband  and  wife  abd  parent  and  child  were 
recognized  by  statutes  in  relation  to  pnblio  sales, 
and  by  the  courts  in  all  oases  where  sneh  relations 
were  material  to  elucidate  the  motives  of  their  acts. 

A  slave  has  no  political  rights,  the  government 
being  the  judge  who  shall  be  its  citizens.  His 
eivil  rights,  though-  necessarily  more  restricted 
than  the  freeman's,  are  based  upon  the  same  founda- 
tion,— the  law  of  the  land.  He  has  none  but  such 
as  are  by  that  law  and  the  law  of  nature  given  to 
him.  The  civil-law  rule  **parin9  tequitur  veiUrem'* 
w<is  adopted  in  all  the  slaveholding  states,  the 
status  of  the  mother  at  the  time  of  birth  de- 
ciding the  status  of  the  issue.  1  Hen.  A  M.  Va. 
UA;  2  Rand.  Va.  246;  4  id.  600;  1  Hayw.  No.  C. 
2U ;  1  Cooke,  Tenn.  381 ;  2  Bibb,  Ky.  298 ;  2  Dan. 
Ky.  432:  &tVi.207;  2  Mo.  71 ;  StU  540;  8  Pet. 
290;  14  Serg.  A  R.  Penn.  446;  15  id.  18;  2  Brev. 
No.  0.  307 ;  3  Harr.  A  MIL  Md.  1.39 ;  20  Johns. 
N.  Y.  1;  12  Wheat.  568;  2  How.  265,  496.  In 
South  Carolina,  Georgia,  Mississippi,  Virginia, 
Louisinna,  and  perhaps  Maryland,  this  rule  was 
adopted  by  statute. 

4»  The  slave  cannot  acquire  property :  his  acqui- 
sitions belong  to  his  ma.«ter.  6  Cow.  N.  Y.  397 ;  1 
Bail.  So.  C.  633 ;  2  Hill,  Ch.  So.  C.  397 ;  2.  Rich. 
So.  G.  424:   6  Humphr.  Tenn.  299;   2  Ala.  320; 

5  B.  Monr.  Ky.  186.  The  peenlium  of  the  Romnn 
■lave  was  fx  gratia^  and  not  of  right.  Institutes, 

2.  9.  3 ;  Heineocins,  Elem.  Jur.  lib.  ii.  tit.  xviii. 
In  like  manner,  negro  slaves  in  the  United  States 
were,  at  a  matter  of  fact,  sometimes  permitted 
by  their  masters,  ex  gratia,  to  obtain  and  retain 
property.  The  same  was  true  of  ancient  villeins 
in  England.  The  slave  could  not  be  a  witness, 
except  for  and  agninst  slaves  or  free  negroes. 
This  was,  perhnps,  the  rule  of  the  common  law. 
None  but  a  freeman  was  othenwnrth.  The  privi- 
lege tf  being  sworn  was  one  of  the  charaoteristios 


of  a  '*  liher  ef  UgiUU  homo.**  To  lose  this  privilege, 
amitter€  libtram  legem,  was  a  severe  punishment.  8 
Blackstone,  Comm.  340 ;  Fortescue,  c  xxvi. ;  Coke, 
LitL  6  5.  With  this  the  civil  law  agreed.  Huberus, 
PrsBleo.  L  xxv.  tit.  t.  §  2.  In  the  United  Statea 
the  rule  of  exclusion  which  we  have  mentioned 
was  enforced  in  all  cases  where  the  evidence  was 
offered  for  or  against  free  white  persons.  6  Leigh, 
Va.  74.  In  most  of  the  states  this  exeluf  ion  is  by 
express  statutes,  while  in  others  it  exists  by  custom 
and  the  decision  of  the  courts.  10  6a.  519.  In  the 
slaveholding  states,  and  in  Ohio,  Indiana,  Illinois, 
and  Iowa,  by  statute,  the  rule  has  been  extended  to 
include  free  persons  of  color  or  emancipated  slaves. 
14  Ohio,  199;  3  Harr.  k  J.  Md.  97.  The*  slave 
could  be  a  suitor  in  court  only  for  his  freedom.  For 
all  other  wrongs  he  appeared  through  his  master, 
for  whose  benefit  the  recovery  was  had.  9  Gill  k 
J.  Md.  19;  1  Litt.  Ky.  326;  1  Mo.  608;  4  Yerg. 
Tenn.  303;  3  Brev.  No.  C.  11 ;  4  Qill,  Md.  249;  9 
La.  156;  4  T.  B.  Monr.  Ky.  169.  The  suit  for 
freedom  is  favored.  1  Hen.  k  M.  Va.  143;  8  Pet. 
44;  2  A.  K.  Marsh.  Ky.  467;  2  Call,  Va.  350;  4 
Rand.  Va.  134.  Lapse  of  time  worked  no  forfeiture 
by  reason  of  bis  dependent  condition,  3  Dan.  Ky. 
382;  8  B.  Monr.  Ky.  631 ;  1  Hen.  k  M.  Va.  141 ; 
and  such  was  the  civil  law.  Code,  7.  22.  2.  3. 
The  master  was  bound  to  maintain,  support,  and 
defend  his  slave,  however  helpless  or  impotent.  If 
he  failed  to  do  so,  puiilio  officers  were  provided  to 
supply  his  deficiency  at  his  expense.  In  Tennessee 
the  master  in  such  a  case  was  responsible  for  all 
that  he  stole. 

ft*  Cruel  treatment  was  a  penal  offence  of  a  high 
grade.  Emancipation  of  the  slave  was  the  conse- 
quence of  conviction  in  Louisiana;  and  the  sale  of 
the  slave  to  another  master  was  a  part  of  the  pen- 
alty in  Alabama  and  Texas.  In  some  of  the  an- 
cient German  states,  and  also  by  the  "  Code  noir," 
another  and  more  effectual  penalty  was  a  total  dis- 
qualification of  the  master  forever  to  hold  slaves. 

Among  the  ancient  Lombards,  if  a  master  de- 
bauched his  slave's  wife,  the  slave  and  his  wife 
were  thereby  emancipated.  Among  the  Romans, 
double  damages  were  given  for  the  corruption 
of  a  slave.  The  enfranchisement  of  a  slave  ia 
called  manumission.  The  word  is  expressive  of 
the  idea.  Thus,  Littleton,  |  204,  **  matwmittere 
quod  idem  e«(,  quod  extra  mawiiia,  vel  poteelatem  alte- 
riu$  pontreJ*  Manumission  being  merely  the  with- 
drawal of  the  dominion  of  the  master,  the  right  to 
manumit  exij^ts  everywhere,  unless  forbidden  by 
law.  No  one  but  the  owner  can  manumit,  4  J.  J. 
Marsh.  Ky.  103;  10  Pet,  683;  and  the  effect  is 
simply  to  make  a  freeman,  not  a  citixen.  The  state 
must  decide  who  shall  be  cititeni.  See  Mardmis- 
stox;  SsRVUs;  Frkbdom. 

Slavery  having  been  nboltsbed  in  the  United 
States,  it  is  onl}'  as  affecting  the  future  rigbta 
and  liabilities  of  those  formerly  slaves  that 
the  elaborate  slave  codes  of  those  states  re- 
cognizing the  status  can  be  of  interest  or 
value. 

SZtAVE-TRADB.  The  traffic  in  slaved, 
or  the  buying  and  selling  of  slaves  for  profit. 
It  is  either  foreign  or  domestic.  The  former 
is  when  the  trade  includes  transportation 
from  a  foreign  state;  the  latter,  when  con- 
fined within  a  single  state  or  states  connected 
in  a  federal  union. 

The  history  of  the  slave-trade  is  as  old  as  the 
authentic  records  of  the  race.  Joseph  was  sold  to 
Ishmaelitish  slave-traders,  and  Egypt  has  been  a 
mart  for  the  traffic  from  that  day  to  this.  The 
negro  early  been  me  a  subject  of  it.  In  every  slave- 
market  he  has  been  found,  and  never  as  a  moster 
except  in  Africa.    The  Roman  mart,  however  ex 
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hibited  a  variety  of  all  the  oonquered  races  of  the 
world.  At  Bristol,  in  England,  fur  many  years 
about  the  eleventh  century,  a  brisk  trade  was  car- 
ried on  in  purchasing  Englishmen  and  exporting 
them  to  Ireland  for  shIc.  And  William  of  Malms- 
bury  states  that  it  seems  to  be  a  natural  custom 
with  the  people  of  Northumberland  to  sell  their 
nearest  relations. 

The  African  slave-trade  on  the  eastern  coast  has 
been  carried  on  with  India  and  Arabia  from  a 
period  difficult  to  be  established,  and  was  continued 
with  British  India  while  British  ships-of-war 
hovered  on  the  western  coast  to  capture  the  pirates 
engaged  in  the  same  trade.  On  the  western  coast 
the  triule  dates  from  1442.  The  Spaniards  for  a 
time  monopolized  it.  The  Portuguese  soon  rivalled 
them  in  its  prosecution.  Sir  John  Hawkins,  in 
1562,  was  the  first  Englishman  who  engaged  in  it; 
and  qneen  Elizabeth  was  the  first  Englishwoman 
known  to  share  in  the  profits. 

Immense  numbers  of  African  negroes  were  trans- 
ported to  the  New  World,  although  thousands  were 
landed  in  England  and  France  and  owned  and 
used  as  servants.  The  large  profits  of  the  trade 
stimulated  the  avarice  of  b^  men  to  forget  all  the 
claims  of  humanity ;  and  the  horrors  of  the  middle 
passage,  though  much  exaggerated,  were  undoubt- 
edly very  great. 

The  American  colonies  raised  the  first  voice  in 
Christendom  for  its  suppression ;  but  the  interests 
of  British  merchants  were  too  powerful  with  the 
king,  who  stifled  their  complaints.  The  constitution 
of  the  United  States,  in  1789,  was  the  first  govern- 
mental act  towards  its  abolition.  By  it,  congress 
was  forbidden  to  prohibit  the  trade  until  the  year 
180S.  This  limitation  was  made  at  the  suggestion 
of  South  Carolina  and  Georgia,  aided  by  some  of 
the  New  England  states.  Yet  both  of  those  states,' 
by  state  action,  prohibited  the  trade  many  years 
before  the  time  limited, — Qeorgia  as  early  as  1793. 
In  1807,  an  act  of  congress  was  passed  which  pro- 
hibited the  trade  after  1808 ;  and  by  subsequent 
acts  it  was  declared  piracy.  The  federal  legislation 
on  the  subject  will  be  found  in  acts  of  congress 
)>assed  respectively  March  22,  1794,  May  10,  1800, 
March  2,  1807,  April  20,  1818,  March  3,  1819,  and 
May  15,  1820.  These  several  acts,  with  the  deci- 
sions under  them,  will  be  found  collected  in  Bright- 
ly's  U.  S.  Digest,  835,  etc.  In  the  year  1807,  the 
British  parliament  also  passed  an  act  for  the  aboli- 
tion of  the  slave-trade, — the  consummation  uf  a 
parliamentary  struggle  continued  for  nineteen 
years,  and  fourteen  years  after  a  similar  act  had 
been  adopted  by  Qeorgia.  Great  efforts  have  been 
made  by  Great  Britain,  by  treaties  and  otherwise, 
to  suppress  this  trade.  The  immense  profits,  how- 
ever, induce  recklens  men  to  continue  it  still, — the 
chief  market  for  their  slaves  being  at  this  tiute 
the  Spanish  West  Indies.  See  Buxton's  Slave- 
Trade,  etc. ;  Carey's  Slave-Trade,  Foreign  and  Do- 
mestic ;  Cobb's  Historical  Sketch  of  Slavery. 

SLAVX2R7.  The  status  or  condition  of 
a  slave. 

ftm  Slavery,  being  a  personal  status,  does, 
as  a  general  rule,  accompany  the  individual, 
like  minority  or  incapacity,  wherever  he 
may  go,  so  long  as  his  domicil  remains  un- 
changed ;  and  the  domicil  of  the  slave  is 
that  of  his  master.  How  far  and  under 
what  circumstances  the  right  of  the  master 
or  the  status  of  the  slave  is  affected  by 
the  escape  of  the  latter,  or  the  removal  of 
the  master  and  slave  into,  or  their  transit 
through,  a  state  where  slavery  does  not  exist, 
is  a  subject  as  to  which  there  is  a  want  of 
entire  agreement  among  the  various  deci- 
tji^aa.    The  following  are  the  principal  au- 


thorities: 18  Pick.  Mass.  193  ;  3  Mete.  Mass 
72 ;  12  Conn.  38 ;  2  Serg.  &  K.  Penn.  305 ; 
7  id.  378 ;  6  Binn.  Penn.  213 ;.  1  P.  A.  Browne, 
Penn.  113;  1  Watts,  Penn.  156 ;  4  Yeales, 
Penn.  204;  Add.  Penn.  284;  6  111.4(31;  W 
Am.  Jur.  407  ;  2  A.  K.  Marsh.  Ky.  467  ;  3 
T.  B.  Monr.  Ky.  104;  1  Bibb,  Ky.  423  ;  5  B. 
Monr.  Ky.  173  ;  7  id.  635  ;  8  id.  645  ;  9  id. 
565  ;  1  Mo.  472 ;  2  id.  19,  37  ;  Zid.  194,  400 ; 
4  id.  350,  592 ;  14  Mart.  La.  401 ;  1  La.  Ann. 
329;  7  id.  170;  1  Leigh,  Va.  172;  1  Gilm. 
Va.  143 ;  4  Harr.  &  M'H.  Md.  322,  418. 
See,  also,  decisions  in  federal  courts,  in  16 
Pet.  610 ;  5  How.  229  ;  10  id.  2 ;  19  id.  1 ;  1 
Baldw.  C.  C.  571 ;  1  Wash.  C.  C.  499 ;  2  Mc- 
Lean, C.  C.  605 ;  3  id.  630.  See  Servus  ; 
Bondage;  Freedom.- 

SMART-MONET'.  Vindictive  or  exem- 
plary damages  given  beyond  the  actual  dam- 
flg^i  hy  way  of  punishment  and  example, 
in  cases  of  gross  misconduct  of  defendant 
15  Conn.  225 ;  14  Johns.  N.  Y.  352 ;  6  Hill, 
N.  Y.  466.  That  it  cannot  be  given  by  jury, 
see  2  Greenleaf,  £v.  4th  ed.  {  253,  n.  See 
Exemplary  Damages. 

SMOKE- SILVER.  A  modus  of  six- 
pence in  lieu  of  titlie-wood.  Twisdale,  Hivt. 
Vindicat.  77. 

SMXraGLINa.  The  fraudulent  taking 
into  a  country,  or  out  of  it,  merchandise 
which  is  lawfully  prohibited.  Bacon,  Abr. 
Smuggling. 

SO  HELP  70XT  GOD.  The  formula 
at  the  end  of  a  common  oath,  as  administered 
to  a  witness  who  tCKtifies  in  chief. 

SOCAGE.  (This  word,  according  to  the 
earlier  commun-law  writers,  originally  signi- 
fied a  service  rendered  by  a  tenant  to  his  lord, 
by  the  soke  or  ploughshare ;  but  Mr.  Somner's 
etymology,  referred  to  by  Blackstone,  seems 
more  apposite,  who  derives  it  from  the  Saxon 
word  soc,  which  signifies  liberty  or  privilege, 
denoting  thereby  a  free  or  privilegea  tenure.) 
A  species  of  English  tenure,  whereby  the 
tenant  held  his  lands  of  the  lord  by  any  cer- 
tain service  in  lieu  of  all  other  services,  so  that 
the  service  was  not  a  knight's  service.  Its 
principal  feature  was  its  certainty:  as,  to 
nold  by  fealty  and  a  certain  rent,  or  by  fealty- 
homage  and  a  certain  rent,  or  by  homage 
and  fealty  without  rent,  or  by  fealty  and  cer- 
tain corporal  service,  as  ploughing  the  lord's 
land  for  a  specified  number  of  days.  2  Black- 
stone,  Gomm.  80. 

%•  The  term  socage  was  afterwards  ex- 
tended to  all  services  which  were  not  of  a 
military  character,  provided  tbey  were  fixed: 
as,  by  the  annual  payment  of  a  rose,  a  pair 
of  gilt  spurs,  a  certain  number  of  capons,  or 
of  so  many  bushels  of  corn.  Of  some  tene- 
ments the  service  was  to  be  banyan,  or  ex- 
ecutioner of  persons  condemned  m  the  lord's 
court ;  for  in  olden  times  such  officers  were 
not  volunteers,  nor  to  be  hired  for  lucre,  and 
could  only  be  bound  thereto  by  tenure.  There 
were  three  different  species  of  these  socage 
tenures,— one  in  frank  tenure,  another  Id  an- 
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cient  tenure,  and  the  third  in  base  tenure : 
the  second  and  third  kinds  are  now  called, 
respectively,  tenure  in  ancient  demesne,  and 
copyhold  tenure.  The  first  is  called  free  and 
common  socage,  to  distinguish  it  from  the 
other  two ;  but,  as  the  term  socage  has  long 
ceased  to  be  applied  to  the  two  latter,  socage 
and  free  and  common  socage  now  mean  the 
same  thing.  Bracton;  Coke,  Litt.  17,  86. 
See  TsNURi,  j  5« 

8.  By  the  statute  of  12  Oar.  II.  c.  24,  the 
ancient  tenures  by  knight's  service  were 
abolished,  and  all  lands,  with  the  exception 
of  copyholds  and  of  ecclesiastical  lands, 
which  continued  to  be  held  in  free  alms 
(frankalmoigne),  were  turned  into  free  and 
common  socage,  and  the  great  bulk  of  real 
property  in  England  is  now  held  under  this 
ancient  tenure.  Many  grants  of  land  in  the 
United  States,  made,  previous  to  the  revolu- 
tion, by  the  British  crt)wn,  created  the  same 
tenure  among  us,  until  they  were  formally 
abolished  by  the  legislatures  of  the  different 
states.  In  1787,  the  state  of  New  York  con- 
verted all  feudal  tenures  within  its  bounda- 
ries into  a  tenure  by  free  and  common  socage ; 
but  in  1830  it  abolished  this  latter  tenure, 
with  all  its  incidents,  and  declared  that  from 
thenceforth  all  lands  in  the  state  should  be 
held  upon  a  uniform  allodial  tenure,  and 
vested  an  absolute  property  in  the  owners 
according  to  their  respective  estates.  Similar 
provisions  have  been  adopted  by  other  states ; 
and  the  ownership  of  land  throughout  the 
United  States  is  now  essentially  free  and  un- 
restricted.   See  Tbnurb. 

80CBR  (Lat ).  The  father  of  one's  wife ; 
a  father-in-law. 

SOCIDA(Lat.).    In  Civil  laaw.     The 

name  of  a  contract  by  which  one  man  deli- 
vers to  another,  either  for  a  small  recompense 
or  for  a  part  of  the  profits,  certain  animals, 
on  condition  that  if  any  of  them  perish  they 
shall  be  replaced  by  the  bailer  or  he  shall 
pay  their  value. 

A  contract  of  hiring,  with  the  condition 
that  the  bailee  takes  upon  him  the  risk  of 
the  loss  of  the  thing  hired.     Wolff,  {  638. 

80CIBTA8  (Lat.).    In  CivU  Law.    A 

contract  in  eood  faith  made  to  share  in  com- 
mon the  profit  and  loss  of  a  certain  business 
or  thing,  or  of  all  the  possessions  of  the  par- 
ties. Oalvinus,  Lex. ;  Inst.  3.  26 ;  Dig.  17.  21. 
See  Partnership. 
Also,   companionship    or    partnership   in 

rod  or  evil.    Cicero,  pro  S.  Kosc.  34;  Fleta, 
1,  c.  38,  {  18. 

80CIETA8  LXSONINA  (Lat.).  In 
Roman  "Lavr,  That  kind  of  society  or 
partnership  by  which  the  entire  profits  should 
belong  to  some  of  the  partners  in  exclusion 
Df  the  rest. 

It  was  80  ealled  in  allasion  to  the  fable  of  the 
lion  and  other  animals,  who  having  entered  into 
partnership  for  the  purpose  of  hunting,  the  lion 
appropriated  all  the  prev  to  himself.  Dig.  17.  2. 
29. 2 ;  Poth.  Traits  de  Soo'i€t6,  n.  12.  See  2  M'Cord, 
So.  C.  421 ;  6  Pick.  Mass.  372. 
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80CIETB  BN  COMMENDITE.  In 
LoiiiBiana.  A  partnership  formed  by  a 
contract  by  whion  one  person  or  partner- 
ship agrees  to  furnish  another  person  or 
partnership  a  certain  amount,  either  in  pro- 
perty or  money,  to  be  employed  by  the  person 
or  partnership  to  whom  it  is  furnished,  in 
his  or  their  own  name  or  firm,  on  condition 
of  receiving  a  share  in  the  profits,  in  the  pro- 
portion determined  by  the  contract,  ana  of 
being  liable  to  losses  and  expenses  to  the 
amount  furnished  and  no  more.  La.  Oiv. 
Oode,  art.  2810 ;  Oode  de  Oomm.  2G,  33  ;  4 
Pardessus,  Dr.  Oom.  n.  1027 ;  Dalloz,  Diet. 
SociSti  Commerciale,  n.  166.  See  Ooiimkn- 
dam;  Partnership. 

SOCIETY.  A  society  is  a  number  of 
persons  united  together  by  mutual  consent, 
in  order  to  deliberate,  determine,  and  act 
jointlj  for  some  common  purpose. 

Societies  are  either  incorporated  and  known 
to  the  law,  or  unincorporated,  of  which  the 
law  does  not  generally  take  notice. 

By  civil  society  is  usually  understood  a 
state,  a  nation,  or  a  body  politic.  Ruther- 
forth,  Inst  c.  1,  2. 

80D0MITB.  One  who  has  been  guilty 
of  sodomy^  Formerly  such  offender  was 
punished  with  great  severity,  and  was  de* 
prived  of  the  power  of  making  a  will. 

SODOMY'.  A  carnal  copulation  by  hu- 
man beings  with  each  other  against  nature,  or 
with  a  beast.    2  Bishop,  Grim.  Law.  j  1029. 

It  may  be  committed  between  two  persons 
both  of  whom  consent,  even  between  husband 
and  wife,  8  Carr.  &  P.  604 ;  and  both  may  be 
indicted.  1  Den.  Or.  Cas.  464 ;  2  Carr.  &  K. 
869.  Penetration  of  the  mouth  is  not  sodomy. 
Russ.  &  R.  Cr.  Oas.  331.  As  to  emission,  see 
12  Coke,  36 ;  1  Va.  Cas.  307.  See  1  Russell, 
Crimes,  Greaves  ed.  698 ;  1  Mood.  Cr.  Cas.  34 ; 
8  Carr.  &  P.  417 ;  3  Haiy.  A  J.  Md.  154. 

SOIIf.  The  superficies  of  the  earth  on 
which  buildings  are  erected  or  may  be 
erected. 

The  soil  Is  the  principal,  and  the  building, 
when  erected,  is  tne  accessory. 

80IT   DROIT   FAIT   AL    PARTIS. 
In  English  Law.     Let  right  be  done  U)  the . 
party.     A  phrase  written  on  a  petition  of 
right,  and    subscribed   by  the  king.      See 
Petition  op  Right. 

SOKEMANS.  In  English  Law.  Those 
who  held  their  land  in  socage.  2  Blackstone, 
Comm.  100. 

SOLAR  DAY.  That  neriod  of  time 
which  begins  at  sunrise  ana  ends  at  sunset ; 
the  same  as  *'  artificial  day."  Coke,  Litt.  135 
a ;  3  Chitty,  Stat.  1376,  n. 

SOLAR  MONTH,  A  calendar  month. 
Coke,  Litt.  135  6;  1  W.  Blackst.  450;  1 
Maule  <fe  S.  Ill ;  1  Bingh.  307 ;  3  Chitty,  Stat. 
1375,  n. 

SOLARES.  In  Spanish  Law  Lot» 
of  ground.  This  term  is  frequently  found  in 
grants  from  the  Spanish  government  of  lands 
m  America.    2  White,  Coll.  474. 
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SOLD  NOTE.  The  name  of  an  instru- 
ment in  writing,  given  by  a  broker  to  a 
buyer  of  merchandise,  in  which  it  is  stated 
that  the  goods  therein  mentioned  have  l)een 
sold  to  him.  1  Bell,  Comm.  5th  ed.  435; 
Story,  Ag.  §  28.  Some  confusion  may  be 
found  in  the  books  as  to  the  name  of  these 
•  notef :  they  are  sometimes  called  bought  notes, 

SOLDIER.  A  military  man;  a  private 
in  the  army. 

The  constitution  of  the  United  States, 
Amendm.  art.  3,  directs  that  no  soldier  shall, 
in  time  of  peace,  be  quartered  in  any  house, 
without  the  consent  of  the  owner ;  nor  in 
time  of  war,  but  in  a  manner  to  be  prescribed 
by  law. 

SOLE.  Alone,  single:  used  in  contra- 
dis:  inction  to  joint  or  married.  A  sole  tenant, 
therefore,  is  one  who  holds  lands  in  his  own 
right,  without  bein^  joined  with  any  other. 
A  feme  sole  is  a  single  woman ;  a  sole  cor- 
poration is  one  composed  of  only  one  natural 
person. 

SOLEMNITY.  The  formality  esta- 
blished by  law  to  render  a  contract,  agree- 
ment, or  other  act  valid. 

A  marriage,  for  example,  would  not  be 
valid  if  made  in  jest  and  without  solemnity. 
See  Marri.\g£  ;  Dig.  4.  1.  7  ;  45.  1.  30. 

SOLICITATION     OF     CHASTITY. 

The  asking  a  person  to  commit  adultery  or 
fornication. 

This  of  itself  is  not  an  indictable  offence. 
Salk.  382;  2  Chitty,  Pract.  478.  The  con- 
trary doctrine,  however,  has  been  held  in 
Connecticut.  7  Conn.  267.  In  England,  the 
bare  solicitation  of  chastity  is  punished  in 
the  ecclesiastical  courts.  2  Chitty,  Pract. 
478.  See  2  Strange,  1100;  10  Mod.  384; 
Say.  33;  1  Hawkins,  PI.  Cr.  ch.  74;  2  Ld. 
Ravm.  809. 

The  civil  law  punished  arbitrarily  the 
person  who  solicited  the  chastity  of  another. 
Dig.  47.  11.  1.     See  3  Phill.  Eccl.  508. 

SOLICITOR.  A  person  whose  business 
is  to  be  employed  in  the  care  and  manage- 
ment of  suits  depending  in  courts  of  chan- 
cery. 

A  solicitor,  like  an  attorney,  will  be  re- 
quired to  act  with  perfect  good  faith  towards 
his  clients.  He  must  conform  to  the  au- 
thority given  him.  It  is  said  that  to  insti- 
tute a  suit  he  must  have  a  special  authority, 
although  a  general  authority  will  be  sufficient 
to  defend  one.  The  want  oi  a  written  author- 
ity may  subject  him  to  the  expenses  incurred 
in  a  suit.  3  Mer.  Oh.  12;  Ilovenden,  Fr.  ch. 
2,  pp.  28-61.  See  1  Phillipps,  Ev.  102;  2 
Chitty,  Pract.  2.  See  Attornev  at  Law; 
Counsellor  at  Law  ;  Proctor. 

SOLICITOR-QENERAL.  In  English 
Law.  A  law  officer  of  the  crown,  appointed 
by  patent  during  the  royal  pleasure,  and  who 
assi.sts  the  attorney-general  in  managing  the 
law  business  of  the  crown.  Selden,  1.  6.  7. 
He  is  first  in  right  of  preaudience.  3  Shars- 
wcod,  Blackst.  Comm.  28,  n.  (a),  n.  9;  Encyc. 
Brit. 


E 


SOLICITOR  OF  THE  TREASURY 

The  title  of  one  of  the  officers  of  the  Uniteu 
States,  created  by  the  act  of  May  29,  1830, 
4  U.  S.  Stat,  at  Large,  414,  which  prescribes 
his  duties  and  his  rights. 

5K«  Ilis  powers  and  duties  are — First,  those 
which  were  by  law  vested  and  requi  *•  I  from 
the  agent  of  the  treasury  of  the  United 
States.  Secondy  those  which  theretofore  be- 
longed to  the  commissioner  or  acting  com- 
missioner of  the  revenue,  relating  to  the  su- 
perintendence of  the  collection  of  outstanding 
direct  and  internal  duties.  Third,  to  take 
charge  of  all  lands  which  shall  be  conveyed 
to  the  United  States,  or  set  off  to  them  in 
ayment  of  debts,  or  which  are  vested  in  them 
y  mortgage  or  other  security ;  and  to  re- 
lease such  lands  which  had  at  the  passage 
of  the  act  become  vested  in  the  United 
States,  on  payment  of  the  debt  for  which 
they  were  received.  Fourth^  generally  to 
superintend  the  collection  of  debts  due  to  the 
United  States,  and  receive  statements  from 
different  officers  in  relation  to  suits  or  actions 
commenced  for  the  recovery  of  the  same. 
Fifth,  to  instruct  the  district  attorneys, 
marshals,  and  clerks  of  the  circuit  and  dis- 
trict courts  of  the  United  States,  in  all 
matters  and  proceedings  appertaining  to 
suits  in  which  the  -United  States  are  a  party 
or  interested,  and  to  cause  them  to  report  to 
him  any  information  he  may  require  in  re- 
lation to  the  same.  Sixth,  to  report  to  the 
proper  officer  from  whom  the  evidence  of 
debt  was  received,  the  fact  of  its  having 
been  paid  to  him,  and  also  all  credits  which 
have  oy  due  course  of  law  been  allowed  on 
the  same.  Seventh,  to  make  rules  for  the 
government  of  collectors,  district  attorneys, 
and  marshals,  as  may  be  requisite.  Eighth, 
to  obtain  from  the  district  attorneys  full  ac- 
counts of  all  suits  in  their  hands,  and  sub- 
mit abstracts  of  the  same  to  congress. 

8*  His  rights  are — First,  to  call  upon  the 
attorney-general  of  the  United  States  for  ad- 
vice and  direction  as  to  the  manner  of  con- 
ducting the  suits,  proceedings,  and  prosecu- 
tions aforepaid.  Second,  to  receive  a  salary 
of  three  thousand  live  hundred  dollars  per 
annum.  Third,  to  employ,  with  the  appro- 
bation of  the  secretary  of  the  treasury,  a 
clerk,  with  a  salary  of  one  thousand  five 
hundred  dollars,  and  a  messenger,  with  a 
salary  of  five  hundred  dollars.  Fourth,  to 
receive  and  send  all  letters,  relating  to  the 
business  of  his  office,  free  of  post^ige. 

SOLIDO,  IN.     See  In  Solido. 

SOLUTIO  (Lat.  release).  In  CMl 
Law.  Payment.  By  this  term  is  under- 
stood every  species  of  discharge  or  libera- 
tion, which  is  called  satisfaction,  and  with 
which  the  creditor  is  satisfied.  Dig.  46.  3. 
54 ;  Code  8.  43.  17  ;  Inst.  3.  30.  This  term 
has  rather  a  reference  to  the  substance  of  the 
obligation  than  to  the  numeration  or  count 
ing  of  the  money.     Dip.  50.  16.  176. 

SOLUTIO  INDEBITI  (Lat.).  In  CM. 
Law.     The  case  where  one  has  paid  a  debt, 
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>r  dene  an  act  or  remitted  a  claim  because 
he  thought  that  be  was  bound  in  law  to  do  80, 
when  he  was  not.  In  such  cases  of  mistake 
there  is  an  implied  obligation  {qiuisi  ex  con- 
iractu)  to  pay  back  the  money,  etc.  Mac- 
keldy.  Civ.  Law.  |  468. 

SOLVBNC'T'.  The  state  of  a  person 
who  is  able  to  pay  all  his  debts:  the  oppo- 
site of  inMlvenei/. 

80LVBNT.  One  who  has  sufficient  to 
pay  his  debts  and  all  obligations.  Dig.  50. 
16.  114. 

SOLVERE  (Lat.  to  unbind;  to  untie). 
Ti>  release ;  to  pay :  solvere  dicimus  eum  qui 
fecit  quod  facere  promisit.  1  Bouvier,  Inst, 
n.  807. 

SOLVIT  AD  DIEM  (Lat.  he  paid  at 
the  day).  In  Pleading.  The  name  of  a 
plea  to  an  action  on  a  bond,  or  other  obliga- 
tion to  pay  money,  by  which  the  defendant 
pleads  that  he  paid  the  money  on  the  day  it 
was  due.  See  1  Strange,  652;  Rep.  temp. 
Hardw.  133 ;  Comyns,  Dig.  PUader  (2  W  29). 
/  This  plea  ought  to  conclude  with  an  aver- 
ment, and  not  to  the  country.  1  Sid.  215 ; 
12  Johns.  N.  Y.  253.  See  2  Phillipps,  Ev. 
92 ;  Coxe,  N.  J.  467. 

SOLVIT  POST  DIEM  (Lat.  he  paid 
alter  the  day).  In  Pleading.  The  name  of 
a  special  plea  in  bar  to  an  action  of  debt  on  a 
bond,  by  which  the  defendant  asserts  that  he 
paid  the  money  after  the  day  it  became  due. 
1  Chitty,  Plead.  480,  555 ;  2  thillipps,  Ev.  93. 

SOMNAMBULISM  (Lat.  somnium, 
slt'cp,  ambnlo,  to  walk).  In  MedlcalJuriB- 
pmdence.     Sleep-walking. 

2.  The  mental  oondition  in  this  affection  is  not 
Tery  unlike  that  of  dreHming.  Many  of  their  pheno- 
mena are  the  same;  and  the  former  differs  from  ihe 
latter  chiefly  in  the  larger  number  of  the  functions 
involved  in  the  abnormal  process.  In  addition  to 
the  mental  activity  common  to  both,  the  somnam- 
bulist enjoys  the  use  of  his  senses  in  some  degree, 
and  the  power  of  locomotion.  He  is  thereby  en- 
abled to  perform  manual  operations  as  well,  fre- 
quently, as  in  his  waking  state.  The  farmer  goes 
to  bis  bam  and  threshes  his  grain;  the  house- 
servant  lights  a  fire  and  prepares  the  breakfast  fur 
the  family;  and  the  scholar  goes  to  his  desk  and 
writes  or  reads.  Usually,  however,  the  action  of 
the  senses  is  more  or  less  imperfect,  many  of  the 
impressions  being  incorrectly  or  not  at  all  per- 
ceived. The  person  walks  against  a  wall,  or 
stumbles  over  an  object  in  his  path ;  he  mistakes 
some  projection  for  a  horse,  strides  across  it,  and 
imagines  himself  to  be  riding ;  he  hears  the  faintest 
sound  connected  with  what  he  is  doing,  while  the 
voices  of  persons  near  him,  and  even  the  blast  of  a 
trumpet,  are  entirely  unnoticed.  Oooasionally  the 
power  of  the  senses  is  increased  to  a  degree  un- 
known in  the  waking  state.  Jane  Rider,  whose 
remarkable  history  waa  published  some  thirty 
years  ago,  could  read  the  ailmost  obliterated  dates 
of  coins,  in  a  dark  room,  and  was  able  to  read  and 
write  while  her  eyes  were  covered  with  several 
folds  of  handkerchief.  For  the  most  part,  how- 
ever, tlie  operations  of  the  somnambulist  consist  in 
getting  up  while  asleep,  groping  about  in  the  dark, 
endeavoring  to  make  his  way  out  of  the  house 
through  doors  or  windows,  making  some  inarticu- 
late sounds,  perhnps.  and  all  the  while  unconscious 
of  persons  or  things  aroand  him.    The  power  of 


the  perceptive  faculties,  as  well  as  that  of  the  ftenses, 
is  sometimes  increased  in  a  wonderful  degree.  It  is 
related  of  the  girl  just  menticned  that  in  the  lit 
she  would  sing  correctly,  and  play  at  backgammon 
with  considerable  skill,  though  she  had  never  done 
either  when  awake. 

3.  The  somnambulist  always  awakes  suddenly, 
and  has  but  a  faint  conception,  if  any,  of  what 
he  has  been  thinking  and  doing.  It  conscious 
of  any  thing,  it  is  of  an  unpleasant  dream  imper- 
fectly remembered.  This  fact,  not  being  generally 
known,  will  often  enable  us  to  detect  simulated 
somnambulism.  If  the  person  on  waking  con- 
tinues the  same  train  of  thought  and  pursues  the 
same  plans  and  purposes  which  he  did  while  asleep, 
there  can  be  no  doubt  thot  he  is  feigning  the  affec- 
tion. When  a  real  somnambulist,  for  some  crimi- 
nal purpose,  undertakes  to  simulate  a  paroxysm, 
he  \s  not  at  all  likely  to  imitate  one  of  his  own  pre- 
vious paroxysms,  for  the  simple  reason  that  he 
'  knows  less  than  others  how  he  appeared  while  in 
them.  I-f,  therefore,  somnambulism  is  alleged  in 
any  given  case,  with  no  other  proof  than  the  occur- 
rence of  former  paroxysms  unquestionably  genuine, 
it  must  be  viewed  with  suspicion  if  the  character 
of  the  alleged  paroxysm  difiers  materially  from 
that  of  the  genuine  ones.  In  one  way  or  another, 
a  ease  of  simulation  would  generally  be  detected  by 
means  of  a  close  and  intelligent  scrutiny,  so  difficult 
is  it  to  imitate  that  mixture  of  consciousness  and  un- 
consciousness, of  dull  and  pharp  perceptions,  which 
somnambulism  presents.  The  history  of  the  indi- 
vidual may  throw  some  light  on  the  matter.  If  he 
has  had  an  opportunity  of  witnessing  the  movements 
of  a  somnambulist  in  the  course  of  his  life,  this 
fact  alone  would  rouse  suspicion,  which  would  be 
greatly  increased  if  the  alleged  paroxysm  pre- 
sented many  traits  like  those  of  the  paroxysms 
previously  witnessed. 

4«  The  legal  consequences  of  somnambulism 
should  be  precisely  those  of  insanity,  which 
it  so  nearly  resembles.  The  party  should  be 
exempt  fn>m  punishment  for  his  criminal 
acts,  and  be  held  amenable  in  damages  for 
torts  and  trespasses.  The  only  possible  ex- 
ception to  this  principle  is  to  be  found  in 
those  cases  where  the  somnambulist,  by  medi- 
tatinc;  long  on  a  criminal  act  while  awake,  is 
thereby  led  to  commit  it  in  his  next  par- 
oxysm. Hoff  bauer  contends  that,  such  being 
genemlly  the  fact,  too  much  indulgence  ought 
not  to  be  shown  to  the  criminal  acts  of  the 
somnambulist.  Die  Psychologic,  etc.  c.  4. 
art.  2.  But  surely  this  is  rather  refined  and 
hasardons  speculation,  and  seems  like  pun- 
ishing men  solely  for  bad  intentions, — because 
the  acts,  though  ostensibly  the  ground  of 
punishment,  are  actually  those  of  a  person 
deprived  of  his  reason.  The  truth  is,  how- 
ever, that  criminal  acts  have  been  committed 
in  a  state  of  somnambulism  by  persons  of 
irreproachable  character.  See  Gray,  Med. 
Jur.  205 ;  Wharton  &  S.  Med.  Jar. ;  Tirreir* 
case,  Mass. 

SON.     An  immediate  male  descendant. 
In  its  technical  meaning  in  devises,  this  is  a 
word  of  purchase;  but  the  testator  may  make 
it  a  word  of  descent.     Sometimes  it  is  ez 
tended  to  more  remote  descendants. 

SON  ASSAULT  DEMXISNE  (L.  Fr 
his  own  first  assault).  In  Pleading.  A 
form  of  a  plea  to  justify  an  assault  and  bat 
tery,  by  wnich  the  defendant  asserts  that  th« 
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plaintiff  committed  an  assault  upon  bim  and 
tbe  defendant  merely  defended  nimself. 

When  the  plea  is  supported  by  evidence, 
it  is  a  sufficient  justification,  unless  the  re- 
taliation by  the  defendant  were  excensive  and 
bore  no  proportion  to  the  necessity  or  to  the 
provocation  received.  1  East,  Pi.  Cr.  406 ;  1 
Chitty,  Pract.  595. 

SON-IN-IiAW.  The  husband  of  one's 
daughter. 

SORB  (Lat.).  In  CMl  Law.  A  lot; 
chance;  fortune.  Calvin  us,  Lex. ;  Ainsworth, 
Diet.  Sort ;  kipd.  The  little  scroll  on  which 
the  thing  to  be  drawn  by  lot  was  written. 
Carpentier,  Glo38.  A  principal  or  capital 
sum :  e.g.  the  capital  of  a  partnership.  Cal- 
▼inus,  Lex. 

In  Old  EngliBh  Law.  A  principal  lent 
on  interest,  as  distinguished  from  the  interest 
itself.     Pryn,  Collect,  tom.  2,  p.  161;  Cowel. 

SOITIi-SCOT.  A  mortuary,  or  customary 
^ift  due  ministers,  in  many  parishes  of  Eng- 
land, on  the  death  of  parishioners.  It  was 
originally  voluntary  ana  intended  as  amends 
for  ecclesiastical  dues  neglected  to  be  paid  in 
the  lifetime.  2  Sharswood,  Blackst.  Comm. 
425*. 

SOUND  MIKD.  That  state  of  a  man's 
mind  which  is  adequate  to  reason  and  comes 
to  a  judgment  upon  ordinary  subjects  like 
other  rational  men. 

The  law  presumes  that  every  person  who 
has  acquired  his  full  age  is  of  sound  mind, 
and,  consequently,  competent  to  make  con- 
tracts and  perform  all  his  civil  duties;  and 
be  who  asserts  to  the  contrary  must  prove 
the  affirmation  of  his  position  by  explicit  evi- 
dence, and  not  by  conjectural  proof.  2  Ilagg. 
Eccl.  434 ;  3  Add.  Eccl.  86 ;  8  Watts,  Penn. 
66;  Ray,  Med.  Jur.  {92;  3  Curt.  Eccl.  671. 

SOUNDINa  IN  DAMAGES.  When 
an  action  is  brought,  not  for  the  recovery  of 
lands,  goods,  or  sums  of  money  (as  is  the 
case  in  real  or  mixed  actions  or  the  personal 
action  of  debt  or  detinue),  but  for  aama^es 
only,  as  in  covenant,  trespass,  etc.,  the  action 
is  said  to  be  sounding  in  damages.  Stephen, 
Plead.  126,  127; 

SOUNDNZISS.  General  health;  free- 
dom from  any  permanent  disease.  1  Carr.  & 
M.  291,  To  create  unsoundness,  it  is  requisite 
that  the  animal  should  not  be  useful  for  the 
purpose  for  which  he  is  bought,  and  that  in- 
ability to  be  so  useful  should  arise  from  dis- 
ease or  accident.  2  Mood.  &  R.  113,  137  ;  9 
Mecs.  &  W.  Exch.  670. 

In  the  sale  of  slaves  and  animals  they  are 
sometimes  warranted  by  the  seller  to  be 
sound;  and  it  becomes  important  to  ascertain 
what  is  soundness.  Horses  affected  by  roar- 
ing ;  a  temporary  lameness,  which  rendered  the 
horse  less  fit  for  service,  4  Cam  pb.  271 ;  but  see 
2  Esp.  Cas.  573 ;  a  cough,  unless  proved  to  be 
of  a  temporary  nature,  2  Chitty,  Bail.  245, 416; 
and  a  nerved  horse,  have  been  held  to  be  un- 
sound. But  crib-biting  is  not  a  breach  of  a 
general  warranty  of  soundness.  Holt,  Cas.  630. 

An  action  on  the  case  is  the  proper  remedy 


for  a  verbal  wiirrant  of  soundness.  1  li 
Blackst.  17;  3  Esp.  82;  9  Barnew.  &  C. 
259;  2  Dowl.  Jb  R.  10;  5  id.  104;  1  BingH, 
344;  1  Taunt.  566;  7  East,  274;  Bacon.  Abr. 
Action  on  the  Cast  (E);  Oliphant,  Horsed; 
Stephen,  Horses. 

SOI7RCXI8  OF  THE  LAW.  Tbe  au- 
thority from  which  the  laws  derive  their 
force.  A  term  used  to  include  all  the  relia- 
ble testimonials  of  what  constitutes  the  law. 

2.  The  power  of  making  all  lawf  is  in  tbe  people 
or  their  representatives,  and  none  can  have  any 
force  whatever  which  is  derived  from  any  other 
source.  But  it  is  not  required  that  the  legislator 
shall  expressly  pass  upon  ail  laws,  and  give  the 
sanction  of  his  seal,  before  they  can  have  life  or  ex- 
istence. The  laws  are,  therefore,  such  as  have  re- 
ceived an  express  sanction,  and  such  as  derive 
their  force  and  effect  from  implieation.  The  first, 
or  express,  are  the  constitution  of  the  United 
States,  and  the  treaties  and  acts  of  the  legislature 
which  have  been  made  by  virtue  of  the  authority 
vested  by  the  constitution.  To  these  must  be  add^ 
the  constitution  of  the  state,  and  the  laws  made  by 
the  8tat«  legislature,  or  by  other  subordinate  legis- 
lative bodies,  by  virtue  of  the  authority  conveyed 
by  such  constitution.  The  latter,  or  tacit,  received 
their  effect  by  the  general  use  of  them  by  the 
people, — when  they  assume  the  name  of  customs— 
or  by  tbe  adoption  of  rules  bythe  courts  from  systems 
of  foreign  laws. 

3.  The  erprtf  laws  are — ^first,  the  constitntion 
of  the  United  States,*  secondly,  the  treaties  made 
with  foreign  powers ;  thirdly,  the  acts  of  congress; 
fourthly,  the  constitutions  of  the  respective  states; 
fifthly,  the  laws  made  by  the  several  state  legisla- 
tures; sixthly,  the  laws  made  by  inferior  legislative 
bodies,  such  as  the  councils  of  municipal  corpora- 
tions, and  the  general  rules  made  by  the  courts. 

The  constitution  is  an  act  of  the  people  them- 
selves, made  by  their  representatives  elected  for 
that  purpose.  It  is  the  supreme  law  of  the  land, 
and  is  binding  on  all  future  legislative  bodies 
until  it  shall  be  altered,  by  the  authority  of  the 
people,  in  the  manner  provided  for  in  the  instru- 
ment itself;  and  if  an  act  be  passed  contrary  to  the 
provisions  of  the  constitution  it  is,  tjt»so  /acfo, 
void.  2  Pet  622;  12  Wheat  270;  2  Dall.  309;  3 
id.  386 ;  4  id.  18 ;  6  Cranch,  128. 

4.  Treaties  made  under  the  authority  of  the 
constitution  are  declared  to  be  the  supreme  law 
of  the  land,  and,  therefore,  obligatory  on  courts. 
1  Cranch,  103.     See  Trbaty. 

Tbe  acts  and  resolutions  of  oongreea  enacted 
constitutionally  are,  of  coarse,  binding  as  laws, 
and  require  no  other  explanation. 

The  constitutions  of  the  respective  states.  If  not 
opposed  to  the  provisions  of  the  constitution  of  the 
United  States,  are  of  binding  force  in  the  states 
respectively ;  and  no  act  of  the  state  legislature  has 
any  force  which  is  made  in  contravention  of  the 
state  constitution. 

The  laws  of  the  several  states  constitutionally 
mnde  by  the  state  legislatures  have  full  and  com- 
plete authority  in  the  respective  states. 

6.  Laws  are  frequently  made  by  inferior  legisla- 
tive bodies  which  are  authorixed  by  the  legisla- 
ture: such  are  the  municipal  councils  of  cities  or 
boroughs.  Their  laws  are  genernlly  known  by  the 
name  of  ordinances,  and  when  lawfully  ordained 
they  are  binding  on  the  people.  The  courts,  per- 
haps by  a  necessary  usurpation,  have  been  in  the 
practice  of  making  general  rules  and  orders,  whieh 
sometimes  affect  suitors  and  parties  as  much  as  the 
most  regular  laws  enacted  by  congress.  These  apply 
to  all  future  cases.  There  nre  also  rules  made  in 
particular  cases  an  they  arise ;  but  th«se  are  rather 
decrees  or  Judgments  than  laws. 
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61.  Th«  tacit  laws,  which  doriTe  their  aothority 
from  the  conaent  of  the  people  without  any  legis- 
latiTe  enactment,  may  be  subdivided  into, — 

The  common  iaiOf  which  is  derived  ^from  two 
•onrces, — the  eumuon  law  of  England,  and  the 
practice  and  decisions  of  our  own  courts.  In  some 
states  it  has  been  enacted  that  the  oommon  law  of 
Bn gland  shall  be  the  law,  except  where  the  same 
Is  inconsistent  with  our  oonstitntions  and  laws. 
See  Law. 

CiutojM  which  have  been  generally  adopted  by 
the  people  have  the  force  of  law. 

The  principles  of  the  Roman  law,  being  gene- 
rally founded  in  superior  wisdom,  have  insinuated 
themselves  into  every  part  of  the  law.  Many  of 
the  refined  rules  which  now  adorn  the  oommon 
law  appear  there  without  any  acknowledgment 
of  their  pat«rnity;  and  it  is  at  this  sosrce  that 
some  judges  dipped  to  get  the  wisdom  which  adorns 
their  judgments.  The  proceedings  of  the  courts  of 
equity,  and  many  of  the  admirable  distinctions 
whioh  manifest  their  wisdom,  are  derived  from  this 
source.  To  this  fountain  of  wisdom  the  courts  of 
admiralty  owe  most  of  the  law  whioh  governs  in 
admiralty  eases. 

The  Cuuon  law,  which  was  adopted  by  the  eccle- 
siastical courts,  figures  in  our  laws  respecting  mar- 
riage, divorces,  wills  and  testaments,  executors  and 
administrators,  and  many  other  subjects. 

The  iun«prudemce,  or  decisions  of  the  various 
eourts,  have  contributed  their  full  share  of  what 
makes  the  law.  These  decisions  are  made  by  fol- 
lowing precedents,  by  borrowing  from  the  sources 
already  mentioned,  and  sometimes  by  the  less  ex- 
cusable disposition  of,  the  judges  to  legislate  on 
the  bench. 

T.  The  monument  where  the  common  law  is  to 
be  found  are  the  records,  reports  of  cases  adjudi- 
cated by  the  courts,  and  the  treatises  of  learned 
men.  The  books  of  reports  are  the  best  proof  of 
what  is  the  common  law ;  but,  owing  to  the  difficulty 
of  finding  out  any  systematic  arrangement,  re- 
course is  had  to  treatises  upon  the  various  branches 
of  the  law.  The  records,  owing  to  their  being 
kept  in  one  particular  place  and  therefore  not 
generally  accessible,  are  seldom  used. 

sons  SEING  PRIVB.    In  LooiBlana. 

An  act  or  contract  evidenced  by  writing 
ander  the  private  signature  of  the  parties  to 
it.  The  term  is  used  in  opposition  to  the  au- 
thentie  aciy  which  is  an  agreement  entered 
into  in  the  presence  of  a  notary  or  other 
public  officer. 

The  form  of  the  instrument  does  not  give 
it  its  character  so  much  as  the  fact  that  it 
appears  or  does  not  appear  to  have  been  exe- 
Auted  before  the  officer,  5  Mart.  La.  n.  s. 
19G ;  7  id.  548. 

The  effect  of  a  $ous  $eing  pTiv4  is  not  the 
same  as  that  of  the  auilusntic  act.  The 
former  cannot  be  given  in  evidence  until 
proved,  and,  unless  accompanied  bj  posses- 
sion, it  does  not,  in  general,  affect  third 
I»ersnns,  6  Mart.  La.  n.  s.  429,  432;  the 
atter,.  or  authentic  acts,  are  full  evidence 
agaiuMt  the  parties  and  those  who  claim 
under  them.     8  Mart.  La.  n.  s.  132. 

SOUTH    CAROLINA.      One    of    the 

original  thirteen  United  States. 

3.  This  state  was  originally  part  of  the  British 
province  of  (7arr>/i'aa,  then  comprehending  both 
Korth  Carolina  and  South  Carolina.  Thnt  province 
was  granted  by  Charles  II.,  by  charter  issued  to 
eight  lords  proprietors,  in  1663,  and  amended  in  1665 
■o  as  to  extend  it  from  north  latitude  twenty -nine 


degrees  to  thirty  degrees  thirty  minutes,  and  in- 
clude it  within  parallel  lines  drawn  from  these 
points  on  the  Atlantic  to  the  Pacific  ocean.  The 
first  permanent  settlement  in  South  Carolina 
was  effected  in  1670,  at  Beaufort,  then  Port  Royal, 
by  a  colony  of  Scottish  Presbyterians  under  Lord 
Cardruff.  In  1671,  the  emigrants  removed  to  the 
point  on  the  river  Ashley  nearly  opposite  the  pre- 
sent site  of  Charleston  ;  but,  abandoning  this  posi- 
tion, they  again  removed,  in  1680,  to  Oyster  Point, 
at  the  confluence  of  the  Ashley  and  Cpoper,  where 
they  began  Charleston. 

In  1719,  the  colonial  legislature  disowned  the 
proprietary  government  and  threw  the  colony  into 
the  bands  of  the  king,  who,  accordingly,  assumed 
the  control  of  it.  It  was  not,  however,  until  1729 
that  the  charter  was  surrendered.  In  that  year 
the  shares  of  seven  oUt  of  the  eight  lords  proprie- 
tors were  ceded.  The  eighth  share,  which  belonged 
to  the  family  of  Lord  Qranville,  formerly  Carteret, 
was  retained,  and  laid  off  in  North  Carolina, — 
which  was  about  the  same  time  divided  from  South 
Carolina. 

3*  In  1732,  that  part  of  South  Carolina  lying  west 
of  the  river  Savannah  was  granted  by  the  crown 
to  the  Georgia  Company,  under  Oglethorpe.  Thus 
South  Carolina  was  reduced  in  extent,  and,  in  eon- 
sequence  of  subsequent  arrangements  of  boundaries, 
made  with  Georgia  in  1787  in  the  treaty  of  Beau- 
fort, and  with  North  Carolina  in  the  early  part  of 
the  present  century,  is  now  separated  from  those 
two  states  by  a  line  begin ing  at  a  cedar  stake, 
marked  with  nine  notches,  planted  near  the  mouth 
of  Little  river  on  the  Atlantic  (north  latitude  thirty- 
five  degrees  eight  minutes),  and  running  by  various 
traverses  a  west-northwest  course  to  the  forks  of 
the  Catawba,  thence  irregularly  a  west  course  to 
a  point  of  intersection  in  the  Appalachian  moun- 
tains, from  which  it  proceeds  due  south  to  the 
Chattooga,  and  thence  along  the  Chattooga,  Tugaloo, 
Keowee,  and  the  Savannah  (as  regulated  by  the 
treaty  of  Beaufort)  to  the  most  northern  mouth 
of  the  latter  river  on  the  Atlantic. 

On  the  twenty>8ixth  of  March,  1776,  she  adopted 
her  first  constitution, — the  earliest,  it  is  believed,  of 
the  American  constitutions.  This  constitution  was 
replaced  in  1778  by  another,  some  parts  of  which 
are  still  in  force,  being  recognized  by  the  present 
constitution  of  1790,  particularly  such  parts  as 
secure  the  rights  of  religious  bodies,  with  their 
property. 

The  constitution  of  this  state  was  adopted  the 
third  day  of  June,  1790,  to  which  two  amendments 
have  been  made,  one  ratified  December  seventeenth, 
1808,  and  the  other  December  nineteenth,  1816. 
The  powers  of  the  government  are  distributed  into 
three  branches, — the  legislative,  the  executive,  and 
the  judioiaL 

The  Leginlaiive  Power, 

4«  The  legislative  power  consists  of  two  cham- 
bers, a  senate  and  a  house  of  representati\  es.  This 
legislature,  by  joint  ballot  of  the  two  houses,  elects 
the  governor  and  superior  judges,  and  formerly 
elected  all  the  state  and  district  officers. 

The  Senate  is  composed  of  one  member  from 
each  district  as  now  established  for  the  election 
of  the  house  of  representatives,  except  the  district 
formed  by  the  districts  of  the  parishes  of  St.  Philip 
and  St.  Michael,  to  which  shall  be  allowed  two 
senators,  as  heretofore.  Amend,  of  December  seven- 
teenth, 1808.  The  members  are  elected  for  four 
years.  The  election  takes  place  on  the  second 
Monday  in  October.     Art  1,  s.  10. 

The  Honte  of  BepreMentathes  consists  of  one 
hundred  and  twenty-four  members,  Amend.  Dec. 
17,  ISOS,  elected  for  two  years.  Art  1,^2,  at  the 
same  time  that  the  election  of  senators  is  held. 

No  person  U  eligible  to  a  seat  in  the  senate 
unless  he  is  a  free  white  man  of  the  age  of  thirty 
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years  and  has  been  a  citizen  and  resident  in  the 
state  five  jears  previous  to  his  election.  If  a 
resident  in  the  eleetion  district,  be  is  not  eligible 
unless  he  is  legally  seised  and  possessed  in  his  own 
right  of  a  settled  freehold  estate  of  the  value  of 
three  hundred  pounds  sterling,  clear  of  debt.  If 
a  non-resident  in  the  election  district,  he  is  not 
eligible  unless  he  ill  legally  seised  and  possessed  in 
his  own  right  of  a  settled  freehold  estate  in  the 
district  of  the  value  of  one  thousand  pounds  ster- 
ling, clear  of  debt.  No  person  is  eligible  to  a 
seat  in  the  house  of  representatives  unless  he  is 
a  free  white  man  of  the  age  uf  twenty -one  years 
and  has  been  a  citizen  aud  resident  in  the  state 
three  years  previous  to  his  election.  If  a  resident 
in  the  election  district,  he  is  not  eligible  to  a  seat 
in  the  house  of  representatives  unless  he  is  legally 
seised  and  possessed  in  his  own  rigftt  of  a  settled 
freehold  esiate  of  five  hundred  acres  of  land  and 
ten  negroes,  or  of  a  real  estate  of  the  value  of  one 
hundred  and  fifty  pounds  sterling,  clear  of  debt. 
If  a  non-resident,  he  must  be  legally  seised  and 
possessed  of  a  settled  freehold  estate  therein  of 
the  value  of  five  hundred  pounds  sterling,  clear  of 
debt. 

6.  Every  free  white  man  who  is  a  citizen  of  the 
state  and  has  resided  therein  two  years  previous  to 
the  day  of  election,  and  who  has  a  freehold  of  fifty 
acres  of  land  or  a  town  lot  of  which  he  has  been 
legally  seised  and  possessed  at  least  six  months 
before  such  election,  or,  not  having  such  freehold 
or  town  lot,  has  been  a  resident  in  the  election 
district  in  which  he  offers  to  give  his  vote,  six 
months  before  the  said  election  and  has  paid  a 
tax  the  precedkig  year  of  three  shillings  sterling 
towards  the  support  of  this  government,  has  a 
right  to  vote  for  a  member  or  members  to  serve  ifi 
either  branch  of  the  legislature  for  the  election 
district  in  which  he  holds  such  property  or  is  so 
resident. 

7%e  Executive  Power. 

The  Ooremor.  No  person  is  elisrible  to  the 
office  of  governor  unless  he  has  attained  the  age 
of  thirty  years  and  has  resided  within  the  state 
and  been  a  citizen  thereof  ten  years,  and  unless  he 
is  sciifed  and  possessed  of  a  settled  estate  within 
the  same,  in  his  own  right,  of  the  value  of  fifteen 
hundred  pounds  sterling,  clear  of  debt.    Art.  2,  s.  2. 

Ue  is  elected,  by  the  senate  and  house  of  repre- 
sentatives Jointly,  in  the, house  of  representatives, 
whenever  a  majority  of  both  houses  is  present,  for 
two  years  and  until  a  new  election  shall  be  made. 
The  governor  is  eommander-in-chief  of  the  army 
and  navy  of  the  state,  and  of  the  militia,  except 
when  they  shall  be  called  into  the  actual  service 
of  the  United  States.  Ho  may  grant  reprieves 
and  pardons  after  conviction,  except  in  cases  of 
impeachment,  and  remit  fines  and  forfeitures  un- 
less otherwise  directed  by  law,  shall  cause  the 
laws  to  be  faithfully  executed  in  mercy,  may  pro- 
hibit the  exportation  of  provisions  for  any  time 
not  exceeding  thirty  days,  may  require  informa- 
tion from  the  executive  departments,  shall  recom- 
mend such  measures  as  he  may  deem  necessary, 
and  give  the  assembly  information  as  to  the  con- 
dition of  the  state,  may  on  extraordinary  oeca- 
■i'lns  convene  the  assembly,  and,  in  case  of  dis- 
agreement between  the  two  houses  with  respect  to 
the  time  of  adjournment,  adjourn  them  to  such 
time  as  he  shall  think  proper,  not  beyond  the  fourth 
Mondiiy  in  the  month  of  November  then  next  en- 
suing. 

6*  A  Lietftennut'Oovemor  is  to  be  chosen  at  the 
same  time,  in  the  same  manner,  continue  in  office 
for  the  same  period,  and  be  possessed  of  the  same 
qualifications,  as  the  governor.  Art.  2,  s.  3.  In 
ease  of  the  impeachment  of  the  governor  or  his 
removal  from  office,  death,  resignotion.  or  abi<ence 
from  the  state,  the  lieutenant-goveinor  succeeds  to 


his  office.  And  in  case  of  the  impeachment  of  ibe 
lieutenant-governor  or  his  removal  from  office, 
death,  resignation,  or  absence  from  the  state,  the 
president  <^  the  senate  succeeds  to  his  office  till  a 
nomination  to  those  offices  respectively  is  made  by 
the  senate  and  house  of  representatives  for  the 
remainder  of  the  time  for  which  the  officer  so  im- 
peached, removed  from  office,  dying,  resigning,  or 
being  absent,  was  elected.    Art.  2,  s.  6. 

The  Judicial  Power. 

t.  The  judicial  power  is  vested  in  such  superior 
and  inferior  courts  of  law  and  equity  as  the  legis- 
lature shall  from  time  to  time  direct  and  estiiblish. 
The  judges  of  each  hold  their  commissions  during 
good  behavior;  and  judges  of  the  superior  courts 
are,  at  stated  times,  to  receive  a  compensation  for 
their  services,  which  is  neither  to  be  increased 
nor  diminished  during  their  continuance  in  office; 
but  they  are  to  receive  no  fees  or  perquisites  of 
office  nor  hold  any  other  office  of  profit  or  trust 
under  the  state,  the  United  States,  or  aoy  other 
power.  Art.  3,  s.  1.  The  judges  are  required  to 
meet  at  such  times  and  places  as  shall  be  pre- 
scribed by  the  act  of  the  legislature,  and  sit  for 
the  purpose  of  hearing  and  determining  all  mo- 
tions which  may  be  made  for  new  trials  and  in 
arrest  of  judgment,  and  such  points  of  law  as  may 
be  submitted  to  them.     Amend,  of  Dee.  19,  1816. 

Until  1769,  the  business  of  the  superior  courts 
wa8  done  in  Charleston.  Siuoe  that  time  it  baa 
been  extended,  until  at  present  these  courts  sit 
twice  a  year — spring  and  fall — in  every  district. 
We  now  speak  of  the  law  courts.  The  distriett  are 
arranged  in  circuits,  which  the  judges  take  in  rota- 
^on.  The  courts  of  equity  sit  in  each  district 
once  a  year,  except  in  Charleston,  where  they  are 
held  twice  a  year;  and  the  chancellors  take  the 
circuits  in  rotation.  The  superior  law  judges  have 
exclusive  jurisdiction  of  criminal  matters,  and  of 
civil  matters  both  ex  eontmcttt  and  ex  delicto.  The 
process  runs  throughout  the  state;  but  trials  in 
criminal  cases  and  in  civil  cases  relating  to  real 
estate  are  confined  to  the  district  where  the  cause 
of  prosecution  or  of  suit  arose.  There  are  some 
exceptions :  in  the  law  courts  there  is  a  jurisdic- 
tion entitled  the  "  summary  process  jurisdiction," 
limited  to  twenty  pounds  currency,  equal  to  $85.91. 
In  this  jurisdiction  elaborate  pleading  is  dispensed 
with,  no  imparlance  is  given,  and  a  jury  is  not 
employed  unless  one  or  the  other  of  the  parties 
require  it;  and  a  party  may  be  called  upon  to 
answer  interrogatories  on  oath.  An  equitable 
jurisdiction  has  existed  from  the  planting  of  the 
colony,  and  was  at  first  lodged  in  the  proprietors 
and  their  deputies  and  council.  By  the  colonial 
statute  of  1721,  which  wiis  passed  after  the  regal 
had  succeeded  to  the  proprietary  gorernmeot,  it 
was  established  as  the  rule  of  proceeding  that  it 
should  conform,  ns  far  as  the  peculiar  situation  of 
the  colony  permitted,  to  the  usages  in  chancery  in 
England.  This  court  has  also  a  less  formal  and 
more  summary  jurisdiction,  limited  to  unlitigated 
cases  and  to  cases  involving  not  more  than  one 
hundred  pounds,  in  which  the  suit  mny  be  brought 
by  petition.  The  court  was  remodelled  in  1784, 
and  again  in  1808,  by  the  creation  of  chancellors, 
and  an  appeal  wns  given  to  all  the  chancellors 
from  the  circuit  decisions.  The  circuit  courts  have 
masters,  or  commissioners,  and  registrars.  The 
sheriff  executes  the  decrees  by  attachment,  or  by 
fieri  facias,  according  to  the  nature  of  the  case. 

8.  The  law  judges  and  the  chancellors  are  all 
elected,  under  the  constitution  of  1790,  by  joint  bal- 
lot of  the  two  legislative  chambers,  and  hold  office 
dnm  bene  se  (/etveriut.     The.v  may  be  impeached  be- 

'  fore  the  senate  for  high  crimes  and  misdemeanors, 
misbehavior  in  office,  corruption  in  procuring  office, 

.  or  any  act  degrading  their  official  character,  and. 
by  virtue  of  an  amendment  adopted  in  1828,  may 
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be  romoTod  by  a  vote  of  two-thirda  of  the  two 
houaea  for  disability  arising  from  permanent  bodily 
or  mental  infirmity. 

There  was  formerly  an  appellate  bench  for  eaoh 
jnrisdiotion,  law  and  equity  (apart  from  one  an- 
other), consisting  of  the  law  judges  for  the  one  and 
the  ehanoellors  for  the  other.  This  plan  continaed 
until  1824,  when  a  separate  court  of  appeals,  con- 
sisting of  three  judges,  was  established  for  both 
jurisdictions.  This  court  was  broken  up  in  183d, 
by  electing  its  members  to  the  equity  and  law 
benches  respectively,  and  an  appeal  benoh  was 
eonstituted,  in  its  stead,  of  all  the  chancellors  and 
judges.  This  arritngement,  after  one  year's  trial, 
was  given  up  in  1836,  and  the  appeal  benches  as 
originally  existing  were  restored,  with  an  obli- 
gation, however,  to  carry  the  cause  or  the  question, 
when  a  constitutional  point  arose,  before  all  the 
ehancellors  and  judges,  and  a  right,  also,  to  carry 
it  before  them  on  the  request  of  any  two  chan- 
cellors or  judges.  This  last  resort  was  denomi- 
nated the  court  of  errors.  In  December,  1869,  a 
separate  court  of  appeals  was  again  established  in 
three  judges,  with  a  resort  to  all  the  chancellors 
and  judges  on  constitutional  questions  or  on  the 
request  of  two  appeal  judges.  And  this  is  the 
present  plan. 

The  StaU  Reporter  is  appointed  by  the  legisla- 
ture instead  of  the  court;  but  tbe  appeal  court 
appoints  all  other  of  its  oflScers. 

The  inferior  courts  consist  of  a  magistracy  of 
justices  of  the  peace,  etc.,  for  the  conservation  of 
peace  and  order,  and  have  a  jurisdiction  in  matters 
of  contract  limited  to  twenty  dollars.  They  are 
appointed  by  the  general  assembly ;  and  appeals  lie 
from  them  to  the  superior  law  courts. 

There  is  also  a  court  of  limited  jurisdiction,  called 
the  "  Court  of  Ordinary."  This  jurisdiction  was 
in  colonial  times  administered  by  the  governor 
and  privy  council.  There  is  now  an  ordinary  for 
every  district,  elected  by  popular  suffrage,  whose 
jurisdiction  deals  in  the  probate  of  wills,  granting 
of  administrations,  etc.,  like  the  ecclesiastical  courts 
of  England.  To  the  ordinary  is  also  allotted,  by 
ftatute,  the  sale  and  partition  of  lands  under  the 
value  of  one  thousand  dollars.  When  tbe  probate 
of  a  will  is  concerned,  the  matter  may  be  taken  up, 
by  appeal,  to  the  superior  law  courts,  where  the 
evidence  is  taken  and  the  matter  laid  before  a  jury 
de  novo.  From  the  ordinary's  decision  in  matters 
of  account  an  appeal  lies  to  the  courts  of  equity. 
In  all  other  cases  the  appeal  is  to  the  superior  law 
oourts.     There  are  no  county  courts. 

Juri^rudenee* 
0«  By  a  colonial  statute  passed  in  1712,  the 
common  law  of  England,  not  unsuitable  to  the  con- 
dition of  the  colony,  was  adopted,  together  with 
leading  English  statutes  selected  and  enumerated. 
Among  the  latter  were  the  statutes  relating  to  the 
writ  of  habeas  corpus  and  to  the  confirmation  of 
Magna  Charts,  9  Edw.  I.,  A.n.  1297.  The  eon- 
stitution  of  1790  secures  rights  in  the  following 
particulars,  among  others: — an  independent  judi- 
ciary, the  freedom  of  religion,  not  amounting  to 
licentiousness  nor  inconsistent  with  public  peace 
and  safety,  subordinntion  of  military  to  civil 
power,  perpetuation  of  jury  trial,  liberty  of  the 
press,  no  hereditary  offices  or  titles,  inhibition  of 
excessive  bail,  excessive  fines,  snd  cruel  punish- 
ments, that  no  freeman  of  this  state  shall  be  taken 
or  imprisoned,  or  disseised  of  his  freehold,  liberties, 
or  privileges,  or  outlawed,  or  exiled,  or  in  any 
manner  destroyed,  or  deprived  of  his  life,  liberty, 
or  property,  but  by  the  judgment  of  his  peers  or 
by  the  law  of  the  land  (it  is  not,  however,  further 
declared  that  private  property  shall  be  taken  for 
public  use  only  by  direct  act  of  the  legislature,  by 
giving  contemporaneously  full  bond  fide  com- 
pensation for  the  property  taken  and  the  iigury 


therefrom  accruing,  or  by  authority  conferred  by 
the  legislature  by  statute  prescribing  tbe  r^lc  by 
which  similar  compensation  shall  be  made) ;  thiit 
no  bill  of  attainder,  ex  post  facto  law,  or  law  im- 
pairing the  obligations  of  contracts  shall  ever  be 
passed  by  the  legislature  of  this  state. 

The  people  have  also  by  this  cim stitution  en- 
deavored to  secure  themselves  against  theiir  own 
caprice,  by  anticipating  that  no  alteration  of  this 
instrument  shall  be  made  except  by  bill  read  three 
times  in  eaoh  house,  agreed  to  by  two-tbiids  of 
both  houses,  and  (after  an  intervening  election 
securing  three  months'  previous  publication  of  the 
bill)  passed,  by  a  similar  process,  at  the  imme- 
diately consecutive  session.  And,  by  an  amendment 
adopted  in  181U,  it  is  also  provided  that  no  con- 
vention of  the  people  shall  be  called  but  by  the 
concurrent  vote  of  both  branches  of  the  legisla- 
ture. 

These  constitutional  and  fundamental  provisions, 
and  Xhe  common  law,  and  leading  English  statutes, 
adopted  in  1712,  together  with  the  statutes  subse- 
quently enacted,  and  the  decisions  of  the  courts, 
constitute  the  law  of  the  state. 

SOVEREIGN.  A  chief  ruler  with  su- 
preme power;  a  king  or  other  ruler  with 
limited  power. 

In  EngliBh  La'w.  A  gold  coin  of  Qreat 
Britain,  of  the  value  of  a  pound  sterling. 

SOVEREIGN  STATE.  One  which 
governs  itself  independently  of  any  foreign 
power. 

SOVEREIGNTT.  The  union  and  ex- 
ercise of  all  human  power  possessed  in  a 
state :  it  is  a  combination  of  all  power ;  it 
is  the  power  to  do  every  thing  m  a  state 
without  accountability, — to  make  laws,  to  ex- 
ecute and  to  apply  them,  to  impose  and  col- 
lect taxes  and  levy  contributions,  to  make 
war  or  peace,  to  form  treaties  of  alliance  or 
of  commerce  with  foreign  nations,  and  the 
like.    Story,  Const  {  207. 

%.  Abstractly,  sovereignty  resides  in  the 
body  of  the  nation  and  belongs  to  the  people. 
But  these  powers  are  generally  exercised  by 
delegation. 

When  analyzed,  sovereignty  is  naturally 
divided  into  three  great  powers*  namely, 
the  legislative,  the  executive,  and  the  judi- 
ciary: the  first  is  the  power  to  make  new 
laws  and  to  correct  and  repeal  the  old ;  the 
second  is  tbe  power  to  execute  the  laws,  both 
at  home  and  abroad ;  and  the  last  is  the 
power  to  apply  the  laws  to  particular  facts, 
to  judge  the  disputes  which  arise  among  the 
citizens,  and  to  punish  crimes. 

8*  Strictly  speaking,  in  our  republican 
forms  of  government  the  absolute  sovereignty 
of  the  nation  is  in  the  people  of  the  nation  ; 
and  the  residuary  sovereignty  of  each  state, 
not  granted  to  any  of  its  public  functionaries, 
is  in  the  people  of  the  state.  2  Dall.  471.  And 
see,  generally,  2  Dall.  433,  455;  3  tU  93;  1 
Story,  Const.  J  208;  1  Toullier,  n.  20;  Merlin, 
Rupert. 

SPADONES   (Lat.).      In  CivU  Law 
Those  who,  on  account  of  their  temperament 
or  some  accident  they  have  suffered,  are  unable 
to  procreate.     Inst.  1.  11.  9;  Dig.  1.  7.  2.  1. 
And  see  Impotence. 

SPARSIM  (Lat.)      Here  and  there ;  in 
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a  scattered  manner ;  sparsedly ;  dispersedly. 
It  is  sometimes  used  in  law :  for  example,  the 
plaintiff  may  recover  the  place  wasted,  not 
only  where  the  injury  has  been  total,  but 
wiiere  trees  growing  sparsim  in  a  close  are 
out.  3acon,  Abr.  Waste  (M) ;  Brownl.  240; 
Coke,  Litt.  54  a;  4  Bouvier,  Inst.  n.  3690. 

SPEAK.  A  term  used  in  the  English 
inw  to  signify  the  permission  given  by  a 
court  to  the  prosecutor  and  defendant,  in  some 
rases  of  misdemeanor,  to  agree  together, 
after  which  the  prosecutor  comes  into  court 
and  declares  himself  to  be  satisfied;  when 
the  court  pass  a  nominal  sentence.  1  Chitty, 
Pract.  17. 


The  title  of  the  presiding 
officer  of  the  house  of  representatives  of  the 
United  States.  The  presiding  officer  of  either 
branch  of  the  state  legislatures  generally  is 
called  the  speaker. 

SPEAKING  DEMURRER.  In  Plead- 
ing. One  which  alleges  new  matter  in  addi- 
tion to  that  contained  in  the  bill  as  a  cause 
for  demurrer.  4  Brown,  Ch.  254 ;  2  Yes.  Ch. 
83 ;  4  Paige,  Ch.  N.  Y.  374. 

SPECIAL.  That  which  relates  to  a  par- 
ticular species  or  kind;  opposed  to  general: 
as,  special  verdict  and  general  verdict ;  spe- 
cial imparlance  and  general  imparlance; 
special  jury,  or  one  selected  for  a  particular 
case,  and  general  jury ;  special  issue  and 
general  issue,  etc. 

The  meaning  of  special,  as  used  in  a  con- 
stitutional provision  authorizing  the  legisla- 
ture to  confer  jurisdiction  in  special  cases, 
has  been  the  subject  of  much  discussion  in 
the  court  of  appeals  of  the  state  of  New 
York.     12  N.  Y.  593  ;  16  id.  80 ;  18  id,  57. 

SPECIAL  AGENT.  An  agent  whose 
authiirity  is  confined  to  a  particular  or  an  in- 
dividual instance.  It  is  a  general  rule  that 
he  who  is  invested  with  a  special  authority 
must  act  within  the  bounds  of  his  uuthority, 
and  he  cannot  bind  his  principal  beyond 
what  he  is  authorized  to  do.  2  Bouvier,  Inst, 
n.  1209 :  2  Johns.  N.  Y.  48 ;  5  id.  48 ;  15  id. 
44;  8  Wend.  N.  Y.  494;  1  Wash.  C.  C.  174. 
See  Agent. 

SPECIAL  ASSUMPSIT.  In  Prac- 
tice. An  action  of  assumpsit  brought  on  a 
special  contract,  which  the  plaintiff  declares 
upon  netting  out  its  particular  language  or 
its  legal  efff'ct. 

It  is  distinguished  from  a  general  assumpsit, 
where  the  plaintiff,  instead  of  setting  ont  the  par- 
iicnlar  Innt^uage  or  effect  of  the  original  contract, 
declares  as  for  a  debt  arising  out  of  the  execution 
of  the  contract,  where  that  constitutes  the  debt. 
8  Bouvier,  Inst.  n.  8-126. 

SPECIAL  BAIL.  A  person  who  be- 
comes specially  bound  to  answer  for  the  ap- 
pearance of  another. 

The  recognizance  or  act  by  which  such 
person  thus  becomes  bound. 

SPECIAL    CONSTABLE.     One  who 

has  been  appcMuted  a  constable  for  a  particu- 
lar occasion,  as  in  the  case  of  an  actual  tumult 


or  a  riot,  or  for  the  purpose  of  serving  a  par 
ticular  process. 

SPECIAL  DAMAGES.  The  damages 
recoverable  for  the  actual  injury  incurred 
through  the  peculiar  circumstance  of  the  in- 
dividual case,  above  and  beyond  those  pr^ 
sumed  by  law  from  the  general  nature  ottho 
wrong. 

These  damages  must  be  specially  averred 
in  the  declaration,  or  they  cannot  be  recovered; 
while  damages  implied  by  law  are  recovera- 
ble without  any  sucn  special  averment.  Thus, 
in  the  case  of  an  action  for  libel  the  law  pre- 
sumes an  injury  as  necessarily  involved  in 
the  loss  of  reputation,  and  will  award  dam- 
ages therefor  without  any  distinct  averment. 
But  if  there  was  any  peculiar  loss  suffered 
in  the  individual  case,  as  the  plaintiff's  mar- 
riage prevented  or  the  plain  tifi^s  business 
diminished,  etc.,  this  must  be  especially 
averred.     See  Damages. 

SPECIAL  DEMURRER.  In  Plead- 
ing. One  which  excepts  to  the  sufficiency  of 
the  pleadings  on  the  opposite  side,  and  shows 
specifically  the  nature  of  the  objection  and 
the  particular  ground  of  the  exception.  3 
Bouvier,  Inst.  n.  3022.    See  Demurrer. 

SPECIAL  DEPOSIT.  A  deposit  made 
of  a  particular  thing  with  the  depositary:  it 
is  distinguished  from  an  irregular  deposit. 

When  a  thing  has  been  specially  deposited 
with  a  depositary,  the  title  to  it  remains  with 
the  depositor,  and  if  it  should  be  lost  the 
loss  will  fall  upon  him.  When,  on  the  con- 
trary, the  deposit  is  irregular,  as  where  money 
is  deposited  in  a  bank,  the  title  to  which  is 
transferred  to  the  bank,  if  it  be  lost,  the  loss 
will  be  borne  by  the  bank.  This  will  result 
from  the  same  principle :  the  loss  will  fall, 
in  both  instances,  on  the  owner  of  the  thing, 
according  to  the  rule  res  periit  domiwo.  See 
1  Bouvier,  Inst.  n.  1054. 

SPECIAL  ERRORS.  Special  pleas  in 
error  are  those  which  assign  for  error  matters 
in  confession  and  avoidance,  as  a  release  of 
errors,  the  act  of  limitations,  and  the  like, 
to  which  the  plaintiff  in  error  may  reply  or 
demur. 

SPECIAL   IMPARLANCE.     In 

Pleading.  An  imparlance  which  contains 
the  clause,  **  saving  to  himself  all  advantages 
and  exceptions,  as  well  to  the  writ  as  to  the 
declaration  aforesaid."  2  Chitty,  Plead.  407, 
408.     See  Imparlance. 

SPECIAL  INJUNCTION.  An  injunc- 
tion obtained  only  on  motion  and  petition, 
with  notice  to  the  other  party.  It  is  applied 
for  sometimes  on  affidavit  before  answer,  but 
more  frequently  upon  merits  disclosed  in  the 
defendant's  answer.  4  Bouvier,  Inst.  n.  3756. 
See  Injunction. 

SPECIAL  ISSUE.    In  Pleading,    k 

plea  to  the  action  which  denies  some  pamco* 
tar  material  allegation,  which  is  in  effect  a 
denial  of  the  entire  right  of  action.  It  differs 
from  the  general  issue,  which  traverses  or 
denies  the  whole  declaration  or  indictment 
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Gould,  Plead,  c.  2, 2  38.  ^eo  Gsnskal  Issus  ; 
Issue. 

SPECIAL  JT7RT.  One  selected  in  a 
particular  way  by  the  parties.    See  Jury. 

8PBCIAL  NON  EST  FACTUM.     The 

name  of  a  plea  b^  which  the  defendant  says 
that  the  deed  which  he  has  executed  is  not 
his  own  or  binding  upon  him,  because  of  some 
circumstance  which  shows  that  it  was  not  in- 
tended to  be  hia  deed,  or  because  it  was  not 
binding  upon  him  for  some  lawful  reason:  as, 
when  the  defendant  delivered  the  deed  to  a 
third  person  as  an  escrow  to  be  delivered 
upon  a  condition,  and  it  has  been  delivered 
without  the  performance  of  the  condition,  he 
may  plead  non  est  factum^  state  the  fact 
of  the  conditional  deliverv,  the  non-perform- 
ance of  the  condition,  and  add,  "  and  so  it  is 
not  his  deed ;"  or  if  the  defendant  be  a  feme 
00 vert,  she  may  plead  non  est  factum^  that 
she  was  a  feme  covert  at  the  time  the  deed 
was  made,  "and  so  it  is  not  her  deed." 
Bacon,  Abr.  Pleas,  etc.  ( H  3,  I  2) ;  Gould, 
Plead,  c.  6,  pt.  1,  {  64.    See  Issint. 

SPECIAL  OCCUPANT.  When  an 
estate  is  granted  to  a  man  and  his  heirs 
during  the  life  of  cestui  que  vie,  and  the 
grantee  die  without  alienation,  and  while  the 
Rfe  for  which  he  held  continues,  the  heir 
will  succeed,  and  is  called  a  special  occupant. 

2  Sharswood,  Blackst.  Comm.  259.  In  the 
United  States  the  statute  provisions  of  the 
different  states  vary  considerablv  upon  this 
subject.  In  New  York  and  Imcw  Jersey 
special  occupancy  is  abolished.  Virginia, 
and  probably  Maryland,  follow  the  English 
statutes.  In  Massachusetts  and  other  states, 
where  the  real  and  personal  estates  of  in- 
testates are  distributed  in  the  same  way  and 
manner,  the  question  does  not  seem  to  be 
material.    4  Kent,  Comm.  27. 

SPECIAL  PARTNERSHIP.  See 
Partnership. 

SPECIAL    PLEA    IN    BAR.       One 

which  advances  new  matter.  It  differs  from 
the  general  in  this,  that  the  latter  denies 
some  material  allegation,  but  never  advances 
new  matter.     Gould,  Plead,  c.  2,  J  38. 

SPECIAL  PLEADER.  In  EngUah 
Practice.  A  lawyer  whose  professional  oc- 
cupation is  to  give  verbal  or  written  opinions 
upon  statements  submitted  to  him,  either  in 
writing  or  verbally,  and  to  draw  pleadings, 
civil  or  criminal,  and  such  practical  proceed- 
ings as  may  be  out  of  the  general  course.  2 
Chitty,  Pract.  42. 

SPECIAL  PLEADING.  The  science 
of  pleading. 

The  allegation  of  special  or  now  matter 
to  avoid  the  effect  of  the  previous  allegations 
of  the  opposite  party,  as  distinguished  from 
ft  direct  aenial  of  matter  previously  alleged 
on  the  opposite  side.    Goula,  Plead,  c.  1 ,  J 1 8 ; 

3  Wheat.  246;  Comyns,  Dig.  Pleader  (E  15). 

SPECIAL  PROPERTT.  That  property 
in  a  thing  which  gives  a  qualified  or  limited 
right.    See  Property. 


SPECIAL  REQUEST.  A  request  aclr 
ually  made,  at  a  particular  time  and  place: 
this  term  is  usea  in  contradistinction  to  a 
general  request,  which  need  not  state  the 
time  when  nor  place  where  made.  3  Bouvier, 
Inst.  n.  2843. 

SPECIAL  RULE.  A  rule  or  order  of 
court  made  in  a  particular  case,  for  a  particu- 
lar purpose:  it  is  distinguished  from  a  gene- 
ral rule,  which  applies  to  a  class  of  cases.  It 
differs  also  from  a  common  rule,  or  rule  of 
course. 

SPECIAL  TRAVERSE.  See  Tra- 
verse. 

SPECIAL  TRUST.  A  special  trust  in 
one  where  a  trustee  is  interposed  for  the  ex- 
ecution of  some  purpose  particularly  pointed 
out,  and  is  not,  as  m  the  case  of  a  simple 
trust,  a  mere  passive  depositary  of  the  estate, 
but  is  required  to  exert  himself  actively  in 
the  execution  of  the  settler's  intention :  as, 
where  a  conveyance  is  made  to  trustees  upon 
trust  to  reconvey,  or  to  sell  for  the  payment 
of  debts.  2  Bouvier,  Inst.  n.  1896.  See 
Trust. 

SPECIAL  VERDICT.  In  Practice. 
A  special  verdict  is  one  by  which  the  facts 
of  the  case  are  put  on  the  record,  and  the 
law  is  submitted  to  the  judges.  See  Verdict  ; 
Bacon,  Abr.  Verdict  (D). 

SPECIALTT.  A  writing  sealed  and 
delivered,  containing  some  agreement.  2 
Serg.  &  R.  Penn.  603;  Willes,  189;  1  P. 
Will.  Ch.  130.  A  writing  sealed  and  de- 
livered, which  is  given  as  a  security  for  the 
payment  of  a  debt,  in  which  such  debt  is 
particularly  specified.  Bacon,  Abr.  Obligor 
Hon  (A). 

Although  in  the  body  of  the  writing  it  is 
not  said  that  the  parties  have  set  their  hands 
and  seals,  yet  if  the  instrument  be  really 
sealed  it  is  a  specialty,  and  if  it  be  not 
sealed  it  is  not  a  specialty,  although  the 
parties  in  the  body  of  the  writing  make 
mention  of  a  seal.  2  Serg.  &  R.  Penn.  504; 
2  Coke,  5  a;  Perkins,  {129.  See- Bond; 
Debt;  Obligation. 

SPECIE.  Metallic  money  issued  by 
public  authority. 

This  term  is  used  in  oontradistinction  to  paper 
moDey,  whioh  in  some  countries  is  emitted  by  the 
government,  and  is  a  mere  engagement  which  re 
presents  specie.  Bnnk-paper  in  the  United  State* 
is  also  called  paper  money  Specie  is  the  only  con- 
stitutional money  in  this  ooantry.  See  4  T.  B. 
Monr.  483. 

SPECIES  FACTI  (Lat.).  The  particu- 
lar kind  of  act.     Ainsworth,  Diet. 

SPECIFIC  LEGACT.  A  bequest  of  a 
particular  thing. 

It  follows  that  a  specific  legacy  may  be  of 
animals  or  inanimate  things,  provided  they 
are  specified  and  separated  from  all  other 
things :  a  specific  legacy  may,  therefore,  be  of 
money  in  a  bag,  or  of  money  marked  and  bc 
described :  as,  I  give  two  eagles  to  A  B,  on 
which  are  engraved  the  initials  of  my  name. 
A  specific  legacy  may  also  be  given  out  of  a 
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feneralfund.  Touchstone,  433  ;  Ambl.  310; 
Yea.  Ch.  565;  3  Ves.  &  B.  Ch.  Ir.  5.  If 
the  specific  article  given  be  not  found  among 
the  assets  of  the  testator,  the  legatee  loses 
his  legacy ;  but,  on  the  other  hand,  if  there 
be  a  deficiency  of  assets,  the  specific  legacy 
will  not  be  liable  to  abate  with  the  general 
legacies.  1  Vern.  Ch.  31 ;  IP.  Will.  422; 
3  td,  365 ;  3  Brown,  Ch.  160.  See  1  Roper, 
Leg.  150 ;  1  Belt,  Suppl.  Ves.  Ch.  209,  231 ; 
2  id.  112;  Leoact  ;  Legatee. 

SPECIFIC  PERFORMANCE.  The 
actual  accomplishment  of  a  contract  by  the 
party  bound  to  fulfil  it. 

S.  Many  contracts  are  entered  into  by 
parties  t^)  fulfil  certain  things,  and  then  the 
contracting  parties  neglect  or  refuse  to  fulfil 
their^ engagements.    In  such  cases  the  party 

grieved  has  generally  a  remedy  at  law,  and 
e  may  recover  damages  for  the  breach  of 
the  contract;  but  in  many  cases  the  re- 
coverv  of  damages  is  an  incompetent  remedy, 
and  the  party  seeks  to  recover  a  specific  per- 
formance 3  of  the  agreement. 

8*  It  is  a  general  rule  that  courts  of  equity 
will  entertain  jurisdiction  for  a  specific  per- 
formance of  agreements,  whenever  courts  of 
law  can  give  but  an  inadequate  remedy ;  and 
it  is  immaterial  whether  the  subject  relate  to 
real  or  personal  estate.  1  Maddock,  Ch.  Pr. 
295 ;  2  Story,  Eq.  J  717 ;  1  Sim.  &  S.  Ch. 
607 ;  IP.  Will.  Ch.  570 ;  1  Schoales  &  L.  Ir. 
Ch.  553 ;  1  Vern.  Ch.  159.  But  the  rule  is 
confined  to  cases  where  courts  of  law  cannot 
give  an  adequate  remedy,  1  Grant,  Cas.  Penn. 
83.;  18  Ga,  473 ;  2  Story,  Eq.  Jur.  {  718 ; 
and  a  decree  is  to  be  granted  or  refused  in 
the  discretion  of  the  court.  38  N.  H.  400 ;  2 
Iowa,  126;  5  id.  525;  9  Ohio  St.  511;  8 
Wise.  392 ;  1  Grant,  Cas.  Penn.  83 ;  5  Harr. 
Del.  74 ;  1  Hempst.  Ark.  245 ;  2  Jones,  Eq. 
No.  C.  267i  6Ind.  259. 

4*  As  the  doctrine  of  a  specific  perform- 
ance in  equity  arises  from  the  occasional  in- 
adeauacy  of  the  remedy  at  law  upon  a  vio- 
latca  contract,  it  follows  that  the  contract 
must  be  such  a  one  as  is  binding  at  law,  33 
Ala.  N.  s.  449 ;  and  it  must  be  executory,  cer- 
tain in  its  terms,  and  fair  in  all  its  parts.  It 
must  also  be  founded  upon  a  valuable  con- 
sideration, and  its  performance  in  specie  must 
be  practicable  and  necessary ;  and,  if  it  be 
one  of  the  contracts  which  is  embraced  in 
the  Statute  of  Frauds,  it  must  be  evidenced  in 
writing.  2  Story,  Eq.  Jur.  J  751 ;  Adams, 
Eq.  77;  Bush.  Eq.  No.  C.  80;  1  Chitty, 
Gen.  Pratt.  828.  Thejirsi  requisite  is  that 
the  contract  must  be  founded  upon  a  valuable 
consideraiiorij  19  Ark.  51,  either  in  the  way 
of  benefit  bestowed  or  of  disadvantage  sus- 
tained by  the  party  in  whose  favor  it  is 
sought  to  be  enforced,  1  Beasl.  Ch.  N.  J. 
498 ;  and  this  consideration  must  be  proved 
even  though  the  contract  be  under  seal.  12 
Ind.  539;  14  La.  Ann.  606;  17  Tex.  397. 
The  consideration  must  be  strictly  a  valuable 
one,  and  not  one  merely  arising  from  a  moral 
duty  or  affection,  as  towards  a  wife  and  chil- 
dren ;  although  it  need  not  necessarily  be  an 


adequate  one.  Adams,  Eq.  78.  See  6  low  a, 
279  ;  6  Mich.  364. 

The  second  requisite  is  that  the  mutual  en- 
forcement of  the  contract  must  be  practicable; 
for  if  this  cannot  be  judicially  secured  on 
both  sides,  it  ought  not  to  be  compelled 
against  either  party.  Among  the  cases 
which  the  court  deems  impracticable  is  that 
of  a  covenant  by  a  husband  to  convey  his 
wife's  land,  because  this  cannot  be  effectuated 
without  danger  of  infringing  upon  that  free- 
dom of  will  which  the  policy  of  the  law 
allows  the  wife  in  the  alienation  of  her  real 
estate.  2  Story,  Eq.  Jur.  H  731-735.  See  6 
Wise.  127  ;  9  Md.  480. 

5*  The  third  requisite  is  that  the  enforce- 
ment in  specie  must  be  necessary;  that  is,  it 
must  be  really  important  to  the  plaintiff,  and 
not  oppressive  to  the  defendant.  1  Beasl. 
Ch.  N.  J.  497.  We  have  seen,  for  instance, 
that  mere  inadequacy  of  consideration  is  not 
necessarily  a  bar  to  a  specific  performance 
of  a  contract ;  but  if  it  be  so  ^reat  as  to  in- 
duce the  suspicion  of  fraud  or  imposition,  the 
court  of  equity  will  refuse  its  aid  to  the 
party  seeking  to  enforce  it,  and  leave  him  to 
nis  remedy  at  law.  2  Jones,  Eq.  No.  C.  267. 
This  is  upon  the  ground  that  the  specific  en- 
forcement of  the  contract  would  be  oppress- 
ive to  the  defendant.  The  court  will  equal) v 
withhold  its  aid  where  such  enforcement  is 
not  really  important  to  the  plaintiff,  as  it 
will  not  be  in  any  case  where  the  damages 
which  he  may  recover  at  law  will  answer  his 
purpose  as  well  as  the  possession  of  the  thing 
which  was  contracted  to  be  conveyed  to  him. 
Adams,  Eq.  83  ei  seq.  As  a  general  rule,  a 
contract  to  convey  real  estata  will  be  deemed 
necessary,  and  therefore  will  be  specifically 
enforced  ;  while  one  for  the  transfer  of  per- 
sonal chattels  will  be  denied  any  relief  in 
equity  unless  the  chattel  have  some  peculiar 
value  to  the  person  who  seeks  to  obtain  it* 
In  most,  if  not  all,  slave  states,  a  contract 
for  the  purchase  of  slaves  will  be  enforced 
specifically  in  equity  upon  the  latter  gi-ound. 
3  Murph.  No.  C.  74;  7  Ired.  Eq.  No.  C.  190; 
1  McMull.  Eq.  So.  C.  256 ;  3  Munf.  Va.  559 ; 
9  Miss.  231. 

When  the  Statute  of  Frauds  requires  that  a 
contract  shall  be  evidenced  in  writing,  thai 
will  be  ajourih  requisite  to  the  specific  exe- 
cution of  it.  In  such  case  the  contract  must 
be  in  writing  and  certain  in  its  terms;  but 
it  will  not  matter  in  what  form  the  instrument 
may  be,  for  it  will  be  enforced  even  if  it  ap- 
pear only  in  the  consideration  of  a  bond  se- 
cured bv  a  penalty.  6  Gray,  Mass.  25 ;  2 
Story,  Eq.  Jur.  J  751. 

6*  In  applying  the  equity  of  specific  per- 
formance to  real  estate,  there  are  some  modi- 
fications of  le^al  rules,  which  at  first  sight 
appear  inconsistent  with  them  and  repugn 
nant  to  the  maxim  that  equity  follows  the 
law.  The  modifications  here  referred  to  are 
those  of  enforcing  parol  contracts  relating  to 
land,  on  the  ground  that  they  have  been  already 
performed  in  part;  of  allowing  time  to  make 
out  a  title  beyond  the  day  which  the  'contract 
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specifies ;  and  of  allowiDg  a  coDveyance  with 
compensation  for  defects.    Adams,  £q.  85. 

If.  The  principle  upon  which  it  is  held 
that  part-performance  of  a  contract  will  in 
equity  take  a  case  out  of  the  operation  of  the 
Statu  teot  Frauds,  is  that  it  would  be  a  fraud 
upon  the  opposite  party  if  the  agreement 
were  not  carried  into  complete  execution.  11 
Cal.  28 ;  30  Barb.  N.  Y.  633 ;  24  Ga.  402 ; 
28  Mo.  134;  40  Me.  94.  What  will  be  a 
sufficient  part-performance  roust  depend  on 
circumstances.  The  taking  possession  of  the 
land  and  making  improvements  thereon  will 
answer.  10  Cal.  156;  8  Mich.  463;  6  Iowa, 
279;  30  Vt.  516;  5  R.  L  149;  33  N.  H.  32; 
4  Wise.  79 ;  though  the  payment  of  a  part 
or  even  the  whole  of  tne  purchase-money 
will  not.  14  Tex.  373 ;  22  111.  643  ;  4  Kent, 
Comm.  451.  See  8  Wise.  249 ;  1  Dev.  Eq. 
No.  C.  180,  341,  398.  If  the  purchaser  have 
entered  and  made  improvements  upon  the 
land,  and  the  vendor  protect  himself  from  a 
specific  performance  by  taking  advantage  of 
the  statute,  the  plaintiff  shall  be  entitled  to  a 
decree  for  the  value  of  his  improvements.  14 
Tex.  331 ;  1  Dev.  &  B.  Eq.  No.  C.  9 ;  1  Jones, 
Eo.  No.  C.  302,  339. 

The  doctrine  of  allowing  time  to  make  out 
a  title  beyond  the  day  which  the  contract 
specifies,  and  which  is  embodied  in  the  maxim 
that  time  is  not  of  the  essence  of  a  contract 
in  eauity,  has  no  doubt  been  generally  adopted 
in  the  United  States.  It  certainly  has  in 
North  Carolina.  1  Dev.  &  B.  Eq.  No.  C. 
237 ;  3  Jones,  Eq.  No.  C.  84,  240.  But  to  en- 
title the  purchaser  to  a  specific  performance 
he  must  show  good  faith  and  a  reasonable 
diligence.  4  Ired.  Eq.  No.  C.  386 ;  3  Jones, 
Eq.  No.  C.  321. 

8*  The  third  equity,  to  wit,  that  of  al- 
lowing a  conveyance  with  compensation  for 
defects,  applies  where  a  contract  has  been 
made  for  the  sale  of  an  estate,  which  cannot 
be  literally  performed  in  to/o,  either  by  rea- 
son of  an  unexpected  failure  in  the  title  to 
part  of  the  estate,  34  Ala.  n.  s.  633  ;  1  Head, 
Tenn.  251 ;  6  "Wise,  127,  of  inaccuracy  in 
the  terms  of  the  description,  or  of  diminu- 
tion in  value  by  a  liability  to  a  charge  upon 
it.  In  any  such  case,  the  court  of  equity 
will  enforce  a  specific  performance,  allowing 
a  just  compensation  for  defects,  whenever 
it  can  do  so  consistently  with  the  principle 
of  doing  exact  justice  between  the  parties. 
Adams,  Eq.  89  et  seq.  This  doctrine  has 
also  been  adopted  in  the  United  States.  See 
2  Story,  Eq.  Jur.  794-800 ;  1  Ired.  Eq.  No.  C. 
299.  See  20  N.  Y.  412 ;  35  Penn.  St.  381 ;  1 
Head,  Tenn.  251 ;  2  id,  221 ;  8  Rich.  Eq.  So. 
C.  241. 

SPECIFICATIO  (Lat.).  In  Civil  Law. 
The  process  by  which,  from  material  either 
of  one  kind  or  different  kinds,  either  belong- 
ing to  the  person  using  them  or  to  another,  a 
new  form  or  thing  is  created :  as,  if  from  gold 
i>r  gold  and  silver  a  cup  be  made,  or  ^om 
grapes  wine.  Calvinus,  Lex.  Whether  the 
property  in  the  new  article  was  in  the  owner 
of  the  materials  or  in  him  who  effected  the 


change  was  a  matter  of  contest  between  tlie 
two  great  sects  of  Roman  lawyers.  Stair, 
Inst.  p.  204,  {  41 ;  Mackeldey,  Civ.  Law,}  241. 

SPECIFICATION.  A  particular  and 
detailed  account  of  a  thing. 

For  example,  in  order  to  obtain  a  patent  for  an 
invention,  it  is  nccesfiary  to  file  a  epeaification  or 
an  instnament  of  writing,  which  must  luy  open  and 
disclose  to  the  public  every  part  of  the  process  by 
which  the  invention  can  be  made  useful.  If  the 
specification  does  not  contain  the  whole  truth  rela« 
tive  to  the  discovery,  or  contains  more  than  is 
requisite  to  produce  the  desired  efiect,  and  the 
concealment  or  addition  was  made  for  the  purpose 
of  deccptiun,  the  patent  would  be  void ;  for  if  the 
specification  were  insufficient  on  account  of  its 
want  uf  clearness,  exactitude,  or  good  faith,  it 
would  be  a  fraud  on  society  that  the  patentee 
should  obtain  a  monopoly  without  giving  up  his 
invention.  2  Kent,  Comm.  liOO  ;  1  Boll,  Comm.  pL 
2,  0.  3,  6.  1,  p.  112;  Perpigna,  Pat.  67;  Renouard, 
Des  Brevets  d'Inv.  252.    See  Patent. 

In  Military  La^ir.  The  clear  and  parti- 
cular description  of  the  charges  preferred 
against  a  person  accused  of  a  military  of- 
fence.    Tytler,  Courts-Mart.  109. 

SPECIMEN.  A  sample;  a  part  of  some- 
thing by  which  the  other  may  be  known. 

The  act  of  congress  of  July  4,  1836,  section  6, 
requires  the  inventor  or  discoverer  of  an  inven- 
tion or  discovery  to  accompany  his  petition  and 
specification  for  a  patent  with  specimens  of  in- 
gredients, and  of  the  composition  of  matter,  suf- 
ficient in  quantity  for  the  purpose  of  experiment, 
where  the  invention  or  discovery  is  of  the  composi- 
tion of  matter. 

8PECT7LATION.  The  hope  or  desire 
of  making  a  profit  by  the  purchase  and  re- 
sale of  a  thing.  Pardessus,  Droit  Com.  n.  12. 
The  profit  so  made :  as,  he  made  a  good 
speculation. 

SPEECH.     A  formal  discourse  in  public. 

The  liberty  of  speech  is  guaranteed  to  mem- 
bers of  the  legislature,  in  debate,  and  to  coun- 
sel in  court. 

The  reduction  of  a  speech  to  writing  and 
its  publication  is  a  libel  if  the  matter  con- 
tained in  it  is  libellous ;  and  the  repetition  of 
it  upon  occasions  not  warranted  by  law,  when 
the  matter  is  slanderous,  will  be  slander; 
and  the  character  of  the  speaker  will  be  no 
protection  to  him  from  an  action.  1  Maule 
a  S.  273 ;  1  £sp.  226 ;  Bouvier,  Inst.  Index. 
See  Debate  ;  Libektt  of  Speech. 

SPELLING.  The  art  of  putting  the 
proper  letters  in  words  in  their  proper  order. 

It  is  a  rule  that  bad  spelling  will  not  Toid 
a  contract  when  it  appears  with  certainty 
what  is  meant:  for  example,  where  a  man 
agreed  to  pay  ihretu  pounds  he  was  held  bound 
to  pay  thirty  pounds ;  and  seutene  was  holdcn 
to  DC  seventeen.  Groke  Jac.  607 ;  10  Coke, 
133  a;  2  RoUe,  Abr.  147.  Even  in  an  in- 
dictment undertood  has  been  holden  as  under^ 
stood.     1  Chitty,  Crim.  Law. 

A  misspelling  of  a  name  in  a  declaration 
will  not  be  sufficient  to  defeat  the  plaintiff, 
on  the  ground  of  variance  between  the  writing 

E reduced  and  the  declaration,  if  such  name 
e  idem  sonans:  as,  Kay  for  Key,  16  East, 
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110 ;  2  Stark.  29 ;  Segrave  for  Seagrave.  2 
Strange,  889.    See  Idsm  Sonans. 

SPENDTHRIFT.  A  person  who  by 
excessive  drinking,  gaming,  idleness,  or  de- 
bauchery of  any  kind,  shall  so  spend,  wast^, 
or  lessen  his  estate  as  to  expose  himself  or 
his  family  to  want  or  suffering,  or  expose  the 
town  to  charge  or  expense  for  the  support  of 
himself  or  family.     Vt.  Rev.  Stat  c.  (>5,  {  9. 

8PI2RATE  (Lat  spero,  to  hope).  That 
of  which  there  is  hope. 

In  the  accounts  of  an  executor  and  the 
inventory  of  the  personal  assets,  he  should 
distinguish  between  those  which  are  sperat« 
and  those  which  are  desperate :  he  will  be 
primd  facie  responsible  tor  the  focmer  and 
discharged  for  the  latter.  1  Chitty,  Pract. 
520 ;  2  Williams,  Exec  644 ;  Toller,  Exec. 
248.    See  Desperate. 

8PES  RECUPBRANDI  (Lat.  the  hope 
of  recovery).  A  term  applied  to  cases  of 
capture  of  an  enemy's  property  as  a  booty 
or  prize,  while  it  remains  m  a  situation  in 
which  it  is  liable  to  be  recaptured.  As 
between  the  belligerent  parties,  the  title  to 
the  property  taken  as  a  prize  passes  the 
moment  there  is  no  longer  any  hope  of  re- 
coTery.  2  Burr.  683.  See  Infra  PRiiisiDiA ; 
Jus  PosTLiMiNii ;  Booty;  Prize. 

SPINSTER.  An  addition  given,  in  legal 
writings,  to  a  woman  who  never  was  married. 
Lovelace,  Wills,  209. 

SPLITTING  A  CAUSE  OF  ACTION. 

The  bringing  an  action  for  only  a  part  of  the 
cause  of  action.  This  is  not  permitted  either 
at  law  or  in  equity.    4  Bouvier,  Inst.  n.  4167. 

SPOLIATION.  In  Engliah  Eoclesl- 
AStiLcal  La^ir.  The  name  of  a  suit  sued  out 
in  the  spiritual  court  to  recover  for  the  fruits 
of  the  church  or  for  the  church  itself.  Fitz- 
herbert,  Nat.  Brev.  85. 

A  waste  of  church  property  by  an  eccle- 
siastical person.  3  Sharswood,  Blaokst.  Comm. 
90. 

In  Torts.  Destruction  of  a  thing  by  the 
act  of  a  stranger :  as,  the  erasure  or  altera- 
tion of  a  writing  by  the  act  of  a  straneer  is 
called  spoliation.  This  has  not  the  effect  to 
destroy  its  character  or  legal  effect.  1  Green- 
leaf,  £v.  i  566. 

In  Admiralty  Law.  By  spoliation  is  also 
understood  the  total  destruction  of  a  thing : 
as,  the  spoliation  of  papers  by  the  captured 
party  is  generally  regarded  as  a  proof  of 
guilt ;  but  in  America  it  is  open  to  explana- 
tion, except  in  certain  cases  where  there  is  a 
Tehement  presumption  of  bad  faith.  2  Wheat. 
227, 241 ;  1  Dods.  Adm.  480, 486.  See  Altera- 
tion. 

SFONSALIA,  STIPULATIO  SPON- 
SALITIA  (Lat.).  A  promise  lawfully  made 
between  persons  capable  of  marrying  each 
other,  that  at  some  future  time  they  will 
marry.  See  Espousals  ;  Erskine,  Inst.  1. 6. 3. 

SPONSIONS.   In  International  Law. 

A  (freemen  ts  or  engagements  made  by  certain 
public  officers    as  generals  or  admirals,  in 


time  of  war,  either  without  authority  or  by 
exceeding  the  limits  of  authority  under  which 
they  purport  to  be  made. 

Betbre  these  conventions  can  have  any  bind- 
ing authority  on  the  state,  they  must  be  con- 
firmed by  express  or  tacit  ratification.  The 
former  is  given  in  positive  terms  and  in  the 
usual  forms ;  the  latter  is  justly  implied  from 
the  fact  of  acting  under  the  agreement  as 
if  bound  by  it,  and  from  any  other  circum- 
stance from  which  an  assent  may  be  fairly 
presumed.  Wheaton,  Int.  Law,  pt.  3,  c.  2,  { 
o ;  Grotius,  de  Jur.  Bel.  ao  Pac.  1.  2,  c.  15,  | 
16 ;  id,  1.  3,  c.  22,  }{  1-3 ;  Vattel,  Law  of  Nat. 
b.  2,  c.  14,  ii  209-212;  Wolff,  {  1156. 

SPONSOR.     In  CivU  Law.     He  who 

intervenes  for  another  voluntarily  and  with- 
out being  requested.  The  engagement  which 
he  enters  intt)  is  only  accessory  to  the  prin- 
cipal. See  Dig.  17.  1.  18 ;  Nov.  4.  1 ;  Code 
de  Comm.  art.  158,  159;  Code  Nap.  1236; 
Wolff,  Inst.  J  1556. 

SPRINO.     A  fountain. 

3«  The  owner  of  the  soil  has  the  exclusive 
right  to  use  a  spring  arising  on  his  pounds. 
When  another  has  an  easement  or  right  to 
draw  water  from  such  a  spring,  acquired  by 
grant  or  prescription,  if  the  spring  fails  the 
easement  ceases,  but  if  it  returns  the  right 
revives. 

The  owner  of  land  on  which  there  is  a 
natural  spring  has  a  right  to  use  it  for  do- 
mestic and  culinary  purposes  and  for  watoN 
ing  his  cattle,  and  he  may  make  an  aque- 
duct to  another  part  of  his  land  and  use  all 
the  water  required  to  keep  the  aqueduct  in 
order  or  to  keep  the  water  pure.  15  Conn. 
366.  He  may  also  use  it  for  irrigation,  pro- 
vided the  volume  be  not  materially  decreased. 
Angell,  Wat.-C.  34.  See  1  Root,  Conn.  535 ; 
9  Ccmn.  291 ;  2  AVatts,  Penn.  327 ;  2  Hill, 
So.  C.  634 ;  Coxe,  N.  J.  460 ;  2  Dev.  &  B. 
No.  C.  50 ;  8  Mass.  106 ;  13  id.  420 ;  3  Pick. 
Mass.  269 ;  8  id.  136 ;  8  Me.  253. 

3«  The  owner  of  the  spring  cannot  law- 
fully turn  the  current  or  ^ive  it  a  new  direc- 
tion. He  is  bound  to  let  it  enter  the  inferior 
estate  on  the  same  level  it  has  been  ac- 
customed to,  and  at  the  same  place,  for  every 
man  is  entitled  to  a  stream  of  water  flowing 
through  his  land  without  diminution  or  altera- 
tion. 6  East,  206;  2  Conn.  584.  See  3 
Rawle,  Penn.  84 ;  12  Wend.  N.  Y.  330 ;  10 
Conn.  213 ;  14  Vt.  239. 

The  owner  of  the  superior  inheritance,  or 
of  the  land  on  which  there  is  a  spring,  has 
no  right  to  deprive  the  owner  of  the  estate 
below  him,  1  Yeates,  Penn.  574;  5  Pick. 
Mass.  175 ;  3  Harr.  &  J.  Md.  231 ;  12  Vt. 
178 ;  13  Conn.  303  ;  4  111.  492 ;  nor  can  he 
detain  the  water  unreas<mably.  17  Johns. 
N.  Y.  306 ;  2  Barnew.  &  C.  910.  See  1  DalL 
Penn;  211;  3  Rawle,  Penn.  256;  13  N.  IL 
360;  Pool;  Stagnum;  Back-Water;  Irriga- 
tion; Mill;  Rain-Watk!^;  Water-Cocrsr. 

SPRINGhBRANCH.      A  branch  of  a 
stream  flowing  from  a  sprini;     12  Gratt.  Va 
196. 
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8FRINOINO  USE.  A  use  limited  to 
arise  on  a  future  event  where  no  preceding 
use  is  limited,  and  which  does  not  take  effect 
in  derogation  of  any  other  interest  than  that 
which  results  to  the  grantor  or  remains  in 
him  in  the  mean  time.  Gilbert,  U8e8,  Sug- 
den  ed.  153,  n. ;  2  Crabb,  Real  Prop.  408. 

A  future  use,  either  vested  or  contingent, 
limited  to  arise  without  any  preceding  limita- 
tion.   Cornish,  Uses,  91. 

It  differs  from  a  remainder  in  not  requiring  any 
other  partioalar  estate  to  sustain  it  than  the  use 
TesuUing  to  the  one  who  creates  it,  intermediate 
between  its  creation  and  the  subsequent  taking 
effect  of  the  springing  use.  Dj.  274;  Pullexf. 
65;  1  Ed.  Ch.  34;  4  Drar.  k  Warr.  Ch.  27;  1  Mod. 
238;  1  Me.  271.  It  differs  from  an  executory 
devise  in  that  a  devise  is  created  by  will,  a  use  by 
deed.  Fearne,  Cont.  Rem.  386,  Butler's  note; 
Wilson,  Uses.  It  differs  from  a  shifting  use,  though 
often  confounded  therewith.  See,  generally,  2 
Washburn,  Real  Prop.  281. 

SPULZIE  {spoliatio).  In  Bootoh  Ziaw. 
The  taking  away  movables  without  the  con- 
sent of  the  owner  or  order  of  law.  Stair, 
Inst.  96,  i  16 ;  Bell,  Diet. 

8PT.  One  who  goes  into  a  place  for  the 
purpose  of  ascertaining  the  best  way  of  doing 
an  injury  there. 

The  term  is  mostly  applied  to  an  enemy 
who  comes  into  the  camp  for  the  purpose  of 
ascertaining  its  situation  in  order  to  make  an 
att^k  upon  it.  The  f>unishment  for  this 
crime  is  aeath.  See  Articles  of  War ;  Yattel, 
Droit  des  Qens,  liv.  3,  2  179 ;  Halleck,  Int. 
Law. 

SQUATTER.  One  who  settles  on  the 
lands  of  others  without  any  legal  authority : 
this  term  is  applied  particularly  to  persons 
who  sfittle  on  the  public  land.  3  Mart.  La. 
N.  s.  293. 


To  make  a  wound  with  a  pointed 
instrument.  A  stab  differs  from  a  cut  or  a 
wound.  Russ.  &  R.  Or.  Gas.  356 ;  Russell, 
Crimes,  597  ;  Bacon,  Abr.  MaUiem  (B). 

STAGNUM  (Lat.).  A  pool.  It  is  said  to 
consist  of  land  and  water ;  and  therefore  by 
the  name  of  stagnwn  the  water  and  the  land 
may  be  passed.    Coke,  Litt  5. 

STAKEHOLDER.  A  third  person 
chosen  by  two  or  more  persons  to  keep  in 
deposit  property  the  right  or  possession  of 
which  is  contested  between  them,  and  to  be 
delivered  to  the  one  who  shall  establish  his 
right  to  it.  Thus,  each  of  them  is  considered 
as  depositing  the  whole  thing.  This  dis- 
tinguishes this  contract  from  that  which 
takes  place  when  two  or  more  tenants  in 
common  deposit  a  thing  with  a  bailee.  Do- 
mat,  Lois  uiv.  liy.  1,  t.  7,  s.  4 ;  1  Vern.  Ch. 
44,  n.  1. 

A  person  having  in  his  hands  money  or 
other  pronerty  claimed  by  several  others  is 
consider ea  in  equity  as  a  stakeholder.  I 
Vern.  Ch.  144. 

The  duties  of  a  stakeholder  are  to  deliver 
the  thing  holden  by  him  to  the  person  en- 
titled to  it  on  demand.  It  is  frequently 
questionable  who  is  entitled  to  it.    In  case 


of  an  unlawful  wager,  although  he  may  be 
justified  for  delivering  the  thing  to  the  winner, 
by  the  iezpress  or  implied  consent  of  the 
loser,  8  Johns.  N.  Y.  147,  yet  if  before  the 
event  has  happened  he  has  been  required  by 
either  party  to  give  up  the  tiling  deposited 
with  him  by  such  party,  he  is  bound  so  to 
deliver  it,  3  Taunt.  377  ;  4  id,  492 ;  or  if; 
after  the  event  has  happened,  the  losing 
party  give  notice  to  the  stakeholder  not  to 
pay  the  winner,  a  payment  made  to  him  after- 
wards will  be  made  in  his  own  wrong,  and 
the  party  who  deposited  the  money  or  thinfr 
may  recover  it  irom  the  stakeholder.  16 
Serg.  &  R.  Penn.  147 ;  7  Term,  536 ;  8  id, 
575 ;  4  Taunt.  474 ;  2  Marsh.  542.  See  3 
Penn.  468  j  4  Johns.  N.  Y.  426 ;  5  Wend. 
N.  Y.  250;  1  Bail.  So.  C.  486,  503.  See 
Wagbrs. 

STALE  DEMAND.  A  claim  which  has 
been  for  a  long  time  undemanded:  as,  for 
example,  where  there  has  been  a  delay  of 
twelve  years  unexplained.    3  Mas.  C.  C.  161. 

STALLAGE  (Sax.  stal).  The  liberty  or 
right  of  pitching  or  erectinjs  stalls  in  fairs  or 
markets,  or  the  money  paid  for  the  same. 
Blount;  Wharton,  Diet.  2d  Lond.  ed.;  6  Q. 
B.  31. 

8TALLARnJS(Lat.).  In  Saxon  Law. 

TYiQ  prcsfectus  stabvli,  now  master  of  the  horse 
(Sax.  siahtabulum),  Blount.  Sometimes  one 
who  has  a  stall  in  a  fair  or  market.  Fleta, 
lib.  4,  c.  28,  p.  13. 

STAMP.  An  impression  made  by  order 
of  the  government,  on  paper,  which  must  be 
used  in  reducing  certain  contracts  to  writing, 
for  the  purpose  of  rtusing^a  revenue.  See 
Starkie,Ev.;  1  Phillipjjs,  Ev.  444. 

A  paper  bearing  an  impression  or  device 
authorized  by  law  and  aaapted  for  attach- 
ment to  some  subject  of  duty  or  excise. 

The  term  in  American  law  is  used  often  in  dis- 
tinctioa  from  stamped  paper,  which  latter  meaning, 
as  well  as  that  of  the  device  or  impression  itself,  is 
incladod  in  the  broader  signification  of  the  word. 

Stamps  or  stamped  paper  are  prepared  nnder  the 
direction  of  officerv  of  the  goyemment,and  sold  at 
a  price  equal  to  the  duty  or  excise  to  be  collected. 
The  stamps  are  affixed  and  cancelled ;  and  where 
stamped  paper  is  used,  one  use  obviously  prevents 
a  second  use.  The  Internal  Revenue  acts  of  the 
United  States  of  1862  and  subsequent  years  re- 
quire stamps  to  be  affixed  to  a  great  variety  of 
subjects,  under  severe  penalties  in  the  way  of  fines, 
and  also  under  penalty  of  invalidating  written 
instruments  and  rendering  them  incapable  of  being 

{>roduced  in  evidence.  Neither  the  system  nor  the 
aw  upon  the  subject,  however,  has  become  suffi- 
oiently  established  to  warrant  a  full  examination  of 
the  matter  here. 

Maryland  has  enacted  a  stamp  law. 

STAND.  To  abide  by  a  thing ;  to  sub- 
mit to  a  decision ;  to  comply  with  an  agree- 
ment; to  have  validity:  as,  the  judgment 
must  stand. 

STANDARD.  In  "War.  An  ensign  or 
flag  used  in  war. 

In  Measures.  A  weight  or  measure  of 
certain  dimensions,  to  which  all  other  weights 
and  measures  must  correspond :  as,  a  stand* 
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M^d  bushel.  Also,  the  quality  of  certain 
metaLs,  to  which  all  others  of  the  same  kind 
ought  to  be  made  to  conform :  as,  standard 

fold,  standard  silver.     See  Dollar  ;  Eagle  ; 
loNEY. 

8TANNART  COURTS  (stannary,^ 
from  Lai,  siannum]  CoTTiieh  st^an,  tin, — a  tin- 
mine). 

In  EngllBh  La^r.  Courts  of  record,  in 
Devonshire  and  Cornvrall,  England,  for  the 
administration  of  justice  among  the  tinners 
therein.  They  are  of  the  same  limited  and  ex- 
clusive nature  as  those  of  the  counties  pala- 
tine. 

3«  They  are  held  before  a  judge  called  the 
vice-warden,  in  virtue  of  a  privilege  granted 
to  the  workers  in  the  tin-mines,  or  stannaries, 
there,  during  the  time  of  their  working  bond 
/ide  in  the  stannaries,  to  sue  and  be  sued 
only  in  these  their  own  courts,  in  all  matters 
arising  within  the  stannaries,  except  pleas 
of  land,  life,  and  member,  that  they  may  not 
be  drawn  from  their  business,  which  is  highly 

f>rofi table  to  the  public,  by  attending  their 
aw-suits  in  other  courts. 

8«  No  proceedings  in  error  can  be  brought ; 
but  by  18  and.  19  Vict.  c.  32,  s.  26,  from  all 
decrees  and  orders  of  the  vice-warden  on  the 
equity  side  of  his  court,  and  from  all  his 
judgments  on  the  common-law  side  thereof, 
an  appeal  is  given  to  the  lord- warden  (assist- 
ed by  two  or  more  assessors,  members  of  the 
judicial  committee  of  the  privy  council,  or 
judges  of  the  high  court  of  chancery,  or 
courts  of  common  Taw,  at  Westminster),  and 
fn)m  the  lord-warden  a  iinal  appeal  to  the 
judicial  committee  of  the  privy  council.  3 
Stephen,  Comm.  448;  3  Biackstone,  Comm. 
79,  80. 

STAPLE.       In  International  La-w. 

The  right  of  staple,  as  exercised  by  a  people 
up'>n  mreign  merchants,  is  defined  to  be  that 
they  may  not  allow  them  to  set  their  mer- 
chandises and  wares  to  sale  but  in  a  certain 
place. 

This  practice  is  not  in  use  in  the  United 
States.  1  Chitty,  Comm.  Law,  103  ;  Coke, 
4th  Inst.  2^^8;  Malone,  Lex  Merc.  237;  Bacon, 
Abr.  Execution  (B  1).    See  Statute  Staple. 

STAR-CHAMBER.  See  Coukt  of 
Star-Chamder. 

STARE  DECISIS  (Lat.).  To  abide  by, 
or  adhere  to,  decided  cases.  Stare  decisis  et 
nan  quieia  movere.  It  is  a  general  maxim  that 
when  a  point  has  been  settled  by  decision,  it 
forms  a  precedent  which  is  not  afterwards  to 
be  departed  from.  The  doctrine  of  stare  de- 
cisis is  not  always  to  be  relied  upon  ;  for  the 
courts  find  it  necessary  to  overrule  ca«ea  which 
have  been  decided  contrary  to  principle. 
Many  hundreds  of  such  overruled  ca«ies  may 
be  found  in  the  American  and  English  re- 

Sorts.      See  Green! eaf.  Overruled  Cases;   I 
Lent.  Comm.  477;  Livingston,  Syst.  of  Pen. 
Law,  104,  105 ;  Authoritibs  ;  Precedents. 
STARE  IN  JUDICIO  (Lat.).     To  ap- 

Sear  before  a  tribunal,  either  as  plaintiff  or 
efendant. 


STATE  (Lat.  stare,  to  place,  establish). 
In  Governmental  La^r.  A  self-sufficient 
body  of  persons  united  together  in  one  com- 
munity for  the  defence  of  their  rights  and  to 
do  right  and  justice  to  foreigners.  In  this 
sense,  the  state  means  the  whole  people  united 
into  one  body  politic;  and  the  state,  and  the 
people  of  the  state,  are  equivalent  expressions. 
I  Pet.  Cond.  Rep.  37-39  ;  2  Dall.  Penn.  426; 
3  id.  93 ;  2  Wilson,  Lect.  120;  Dane,  Appx. 
J  50,  p.  63;  1  Story,  Const.  {361.  The 
positive  or  actual  organization  of  the  legis- 
lative or  judicial  powers:  thus,  the  actual 
government  of  the  state  is  designated  by  the 
name  of  the  state :  hence  the  expression,  the 
state  has  passed  such  a  law  or  prohibited 
such  an  act.  The  section  of  territory  occu- 
pied by  a  state:  as,  the  state  of  Pennsylvania. 

One  of  the  commonwealths  which  form  the 
United  States  of  America. 

2«  The  constitution  of  the  United  States 
makes  the  following  provisions  in  relation  to 
the  states.  Art.  1,  s.  9,  {  5.  No  tax  or  duty 
shall  be  laid  on  articles  exported  from  any 
state.  No  preference  shall  be  given  by  any 
regulation  of  commerce  or  revenue  to  the 
ports  of  one  state  over  those  of  another ;  nor 
shall  vessels  bound  to  or  from  one  state  be 
obliged  to  enter,  clear,  or  pay  duties  in 
another.  Art.  1,  s.  10,  {  1.  No  state  shall 
enter  into  any  treaty,  alliance,  or  confedera- 
tion ;  grant  letters  of  mnrque  and  reprisal ; 
coin  money;  emit  bills  of  credit;  make  any 
thing  but  gold  and  silver  coin  a  tender  in  pay- 
ment of  debts ;  pass  any  bill  of  attainder,  ex- 
post-facto  law  or  law  impairing  the  obligation 
of  contracts ;  or  ^rant  any  title  of  nouility. 
No  state  shall,  without  the  consent  of  con- 
gress, lay  any  imposts  or  duties  on  imports 
or  exports,  except  what  may  be  absolutely 
necessary  for  executing  its  inspection  laws; 
and  the  net  produce  of  all  duties  and  imposts 
laid  by  any  state  ofi  imports  or  exports  shall 
be  for  the  use  of  the  treasury  of  the  United 
States,  and  all  such  laws  shall  be  subject  to 
the  revision  and  control  of  congress.  No 
state  shall,  without  the  consent  of  congress, 
lay  any  duty  on  tonnage,  keep  troops  or  ships 
of  war  in  time  of  peace,  enter  into  any  agree- 
ment or  compact  with  another  state,  or  with 
a  foreign  power,  or  engage  in  war,  unless 
actually  invaded  or  in  such  imminent  danger 
as  will  not  admit  of  delay. 

8*  The  District  of  Columbia  and  the  terri- 
torial districts  of  the  United  States  are  not 
states  within  the  meaning  of  the  constitution 
and  of  the  judiciary  act,  so  as  to  enable  a 
oicizen  thereof  to  sue  a  citizen  of  one  of  the 
states  in  the  federal  courts.  2  Cranch,  445 ; 
1  Wheat.  91. 

The  several  states  composing  the  United 
States  are  sovereign  and  independent  in  all 
things  not  surrendered  to  the  national  govern- 
ment by  the  constitution,  and  are  considered, 
on  general  principles,  by  each  other  as  foreign 
states:  yet  their  mutual  relations  arc  rather 
those  of  domestic  independence  than  of  for* 
eign  alienation.  7  Cranch,  481;  3  Wheat 
324 ;  1  Qreenleaf,  £v.  H  489,  504. 
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See,  generally,  Mr.  Madison's  report  in  the 
legislature  of  Virginia,  January,  1800;  1 
Story,  C(m8t.  J  208;  1  Kent,  Comm.  189, 
Bote 6;  Curtis, Const;  Sedgwick, Const. Law ; 
Grotins,  b.  I,  c.  1,  s.  14 ;  id.  b.  3,  c.  3,  s.  2 ; 
Burlamaqui,  vol.  2,  pt.  1,  c.  4,  s.  9;  Vattel, 
b.  1,  0.  1 ;  1  Toullier,  n.  202,  note  1 ;  Cicero, 
dt  Respub,  I.  1,  s.  25. 

In  Society.  That  quality  which  belongs 
to  a  person  in  society,  and  which  secures  to 
and  imposes  upon  him  different  rights  and 
duties  in  consequence  of  the  difference  of 
that  quality. 

4.  Althoagh  all  men  oomo  from  the  hands  of 
nature  upon  an  equality,  yet  there  are  among  them 
marked  differences.  The  distinctions  of  the  seses, 
fathers  and  children,  age  and  youth,  etc.  come  from 
nature. 

The  civil  or  municipal  laws  of  each  people  have 
added  to  these  natural  qualities  distinctions  which 
are  purely  civil  and  arbitrary,  founded  on  the 
manners  of  the  people  or  in  the  will  of  the  legis- 
lature. Such  are  the  differences  which  these  laws 
have  established  between  citizens  and  aliens,  be- 
tween magistrates  and  subjects,  and  between  free- 
men and  slaves,  and  those  which  exist  in  some 
countries  between  nobles  and  plebeians,  which 
differences  are  either  unknown  or  contrary  to 
natural  law. 

Although  these  latter  distinctions  are  more  par- 
ticularly subject  to  the  civil  or  municipal  law, 
because  to  it  they  owe  their  origin,  it  nevertheless 
ezten  Is  its  authority  over  the  natural  qualities,  not 
to  destroy  or  to  weaken  them,  but  to  confirm  them 
and  to  render  them  more  inviolable  by  positive  rules 
and  by  certain  maxims.  This  union  of  the  civil  or 
municipal  and  natural  law  forms  among  men  a 
third  species  of  differences,  which  may  be  called 
mixed,  because  they  participate  of  both,  and  derive 
their  principles  from  nature  and  the  perfection  of 
the  law  :  for  example,  infancy,  or  the  privileges 
which  belong  to  it,  have  their  foundation  in  natural 
law ;  but  the  age  and  the  term  of  these  prerogatives 
are  determined  by  the  civil  or  municipal  law. 

Three  sorts  of  different  qualities  which  form  the 
state  or  condition  of  men  may,  then,  be  distinguished: 
those  which  are  purely  natural,  those  purely  civil, 
and  those  which  are  composed  of  the  natural  and 
civil  or  municipal  law. 

See  3  Blackstone,  Comm.  396;  1  Toullier,  n.  170, 
*71;  Civil  State. 

In  Praotioe.  To  make  known  specifically; 
to  explain  particularly :  as,  to  state  an  account 
or  to  show  the  different  items  in  an  account ; 
to  state  the  cause  of  action  in  a  declaration. 

STATEMENT.   See  Particular  State- 

KENT. 

STATION.  In  Civil  Law.  A  place 
where  ships  may  ride  in  safety.  Dig.  49. 12. 
1.  13 ;  60.  15.  59. 

STATING-PART  OF  A  BILL.     See 

Bill. 

STATU  LIBERI  (Lat.).  InLonisiana. 

Slaves  for  a  time,  who  have  acquired  tho  right 
of  being  free  at  a  time  to  come,  or  on  a  con- 
dition which  is  not  fulfilled,  or  in  a  certain 
event  which  has  not  happened,  but  who  in 
the  mean  time  remain  in  a  state  of  slaTory. 
La.  Civ.  Code,  art.  37.  See  3  La.  176;  6iW.671; 
4  Mart.  La.  102;  7  id.  351 ;  8  id.  219.  This  is 
substantially  the  definition  of  the  civil  law. 
Ilist.  do  la  Jur.  1. 40 ;  Dig.  40. 7. 1 ;  Code,  7. 2. 13. 

STATUS  (Lat.).     The  condition  of  per- 


sons. It  also  means  estate,  because  it  Rignifiea 
the  condition  or  circumstances  in  which  the 
owner  stands  with  regard  to  his  property.  2 
Bouvier,  Inst.  n.  1689. 

STATUTE.  A  law  established  by  the  act 
of  the  legislative  power.  An  act  of  the  legis- 
lature. The  written  will  of  the  legislature, 
solemnly  expressed  according  to  the  forms 
necessary  to  constitute  it  the  law  of  the  state. 

This  word  is  used  to  designate  the  written  law 
in  contradistinction  to  the  unwritten  law.  See 
Common  Law. 

Among  the  civilians,  the  term  statute  is  generally 
applied  to  laws  and  regulations  of  every  sort ;  every 
provision  of  law  which  ordains,  permits,  or  pro- 
hibits any  thing  is  designated  a  statute,  without 
considering  from  what  source  it  arises.  Sometimes 
the  word  is  used  in  contradistinction  from  the  im- 
perial Roman  law,  which,  by  way  of  eminence, 
civilians  call  the  common  law. 

An  affirmative  statute  is  one  which  is  enact- 
ed in  affirmative  terms. 

Such  a  statute  does  not  necessarily  take  away 
the  common  law.  Coke.  2d  Inst  200;  Dwarris, 
Stat  474.  If,  for  example,  a  statute  without  nega- 
tive words  declares  that  when  certain  requisites 
shall  have  been  complied  with,  deeds  shall  have  a 
certain  effect  as  evidence,  this  does  not  prevent 
their  being  used  in  evidence,  thongh  the  requisites 
have  not  been  complied  with,  in  the  same  manner 
as  they  might  have  been  before  the  statute  was 
passed.  2  Caincs,  N.  Y.  160.  Nor  does  ^uch  an 
aflBrmative  statute  repeal  a  precedent  statute  if  the 
two  can  both  be  given  effect     Dwarris,  Stat.  474. 

A  declaratory  statute  is  one  which  is  passed 
in  order  to  put  an  end  to  a  doubt  as  to  what 
is  the  common  law  or  the  meaning  of  another 
statute,  and  which  declares  what  it  is  and 
ever  has  been. 

A  negative  statute  is  one  expressed  in  nega- 
tive terms,  and  so  controls  the  common  law 
that  it  has  no  force  in  opposition  to  the 
statute.    Bacon,  Abr.  Statute  (G). 

Penal  statutes  are  those  which  command 
or  prohibit  a  thing  under  a  certain  penalty. 
Espinasse,  Pen.  Act.  5  ;   Bacon,  Abr.       See, 

?;enerally.  Bacon,  Abr. ;  Comyns,  Dig.  Par- 
lament;  Viner,  Abr.;  Dane,  Abr.  Index; 
Chittj,  Pract.;  1  Kent,  Comm.  447-459; 
Barrington,  Statutes ;  Boscawen,  Pen.  Stat ; 
Espinasse,  Pen.  Act. ;  Dwarris,  Stat. ;  Sedg- 
wick, Const.  Law.  A  statute  affixing  a  pen- 
alty to  an  act,  though  it  does  not  in  words 
Srohibit  it,  thereby  makes  it  illegal.  14 
(tins.  N.  Y.  273;  1  Binn.  Penn.  110;  37 
Eng.  L.  &  Eq.  475  ;  14  N.  H.  294;  4  Iowa, 
490 ;  7  Ind.  77. 

A  perpetual  statute  is  one  for  the  continu- 
ance of  which  there  is  no  limited  time,  al- 
though it  be  not  expressly  declared  to  be  so. 

If  a  statute  which  did  not  itself  contain  any  limit- 
ation is  to  be  governed  by  another  which  is  tem- 
porary only,  the  former  will  also  be  tcmpoi-ary  and 
dependent  upon  the  existence  of  the  latter.  Baoon, 
Abr.  Statute  (D). 

Private  statutes  or  acts  are  those  of  which 
the  judges  will  not  take  notice  without  plead- 
ing ;  such  as  concern  only  a  particular  species 
or  person. 

Private  statutes  may  be  rendered  public  bj  being 
so  declared  by  the  legislature.  Bncon,  Abr.  Statute 
(F) ;  1  Blackstone,  Comm.  85, 86;  Dwarris,  Statutes 
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629 :  4  Cuke,  76 ;  1  Term,  125 ;  Skinn.  350.  And 
aee  Hale,  Hist.  Coinm.  Law,  Runningtou's  ed.  3 ;  1 
Kent,  Comm.  459.  Private  statutes  will  not  bind 
»tranyer$ ;  though  they  should  not  contain  any 
saving  of  their  rights.  A  general  saving  clause 
Qsed  to  be  inserted  in  all  private,  bills ;  but  it  is 
settled  that,  even  if  such  saving  cUuse  be  omitted, 
the  act  will  bind  none  but  the  parties. 

Public  statutes  are  those  of  which  the  courts 
will  take  judicial  notice  without  pleading  or 
ph)of. 

They  are  either  general  or  local, — that  is,  have 
operation  throughout  the  state  at  large,  or  within 
a  particular  locality.  It  is  not  easy  to  say  what 
degree  of  limitation  will  render  an  act  local.  Thus, 
it  has  been  held  that  a  public  act  relating  to  one 
county  only  is  not  local  within  the  meaninj^  of  a 
constitutional  provision  which  forbids  enactments 
of  local  bills  embracing  mure  than  one  subject 
6  1^  Y.  285;  2  Sandf.  N.  T.  355;  1  Hilt.  N.  Y. 
483. 

A  remedial  statute  is  one  made  to  supply 
such  defects  and  abridge  such  superfluities  in 
the  common  law  as  mav  have  been  discovered. 
1  Blackstone,  Comm.  8G. 

These  remedial  statutes  are  themselves  divided 
into  enlarging  statutes,  by  which  the  common  law 
ia  made  more  comprehensive  and  extended  than  it 
was  before,  and  into  rettraining  statutes,  by  which 
it  is  narrowed  down  to  that  which  is  just  and 
proper.  The  term  remedial  statute  is  also  applied 
to  those  acts  which  give  the^party  injured  a  remedy ; 
and  in  some  respects  such  statutes  are  penaL 
Espinasse,  Pen.  Act.  1. 

A  temporary  statute  is  one  which  is  limited 
in  its  duration  at  the  time  of  its  enactment. 

It  continues  in  force  until  the  time  of  its  limit- 
ation has  expired,  unless  sooner  repealed.  A 
statute  which  by  reason  of  its  nature  has  only  a 
single  and  temporary  operation — e.g.  an  appro- 
priation bill—is  also  called  a  temporary  statute. 

The  most  ancient  English  statute  extant  is  Magna 
Charta.  Formerly  the  statutes  enacted  after  the 
beginning  of  the  reign  of  Edw.  III.  were  called 
Nova  StatutOy  or  new  statutes,  to  distinguish  them 
firom  the  ancient  statutes.  Tbe  modern  En^clish 
statutes  are  divided  into  Public  General  Acts, 
Local  and  Personal  Acts  declared  public.  Private 
Acts  printed,  and  Private  Acts  not  printed.  In 
parliamentary  practice  are  adopted  other  distinc- 
tions, resting  upon  different  grounds. 

fit  By  the  civilians,  statutes  are  considered 
as  real,  personal,  or  mixed.  Mixed  statutes 
are  those  which  concern  at  once  both  persons 
and  property.  But  in  this  sense  almost  all 
statutes  are  mixed,  there  being  scarcely  any 
law  relative  to  persons  which  does  not  at  the 
same  time  relate  to  things.  Personal  siaiuies 
are  those  which  have  principally  for  their 
object  the  person,  and  treat  of  property  only 
incidentally:  such  are  those  which  regard 
birth,  le^timacY,  freedom,  the  right  of  insti- 
tuting suits,  majority  as  to  age,  incapacity  to 
contract,  to  maKC  a  will,  to  plead  in  person, 
and  the  like.  A  personal  statute  is  universal 
in  its  operation,  and  in  force  everywhere. 
Real  fiatutes  are  those  which  have  principally 
for  their  object  property,  and  which  do  not 
speak  of  persons  except  in  relation  to  pro- 
perty. Story,  Confl.  of  L.  2  13:  such  are  those 
which  concern  the  disposition  which  one  may 
make  of  his  property  either  alive  or  by  testa- 
ment.   A  real  statute,  unlike  a  personal  one, 


is  confined  in  its  operation  to  the  country  of 
its  origin. 

8«  ft  is  a  general  rule  that  when  the  provi- 
sion of  a  statute  is  general,  every  thing  which  is 
necessary  to  make  such  provisiuu  ctfeotual  is 
supplied  by  the  common  law,  Ci>ke.  Litt.  235 ; 
Coke,  2a  Inst.  222 ;  Bacon,  Abr.  Siaiuie  (B) ; 
and  when  a  power  is  given  by  statute,  every 
thing  necessary  for  making  it  effectual  is  given 
by  implication:  quando  lex  aliquid  concedU, 
concedere  videlur  et  id  per  quod  devenitur  ad 
aliud,   12  Coke,  130,  131 ;  Coke,  2d  Inst.  306 

As  to  the  doctrine  of  the  interpretation  of 
statutes,  see  Construction. 

As  to  the  mode  of  enacting  statutes  in  Eng 
land,  see  I  Black  stone,  Cumtn.  182.       Tl 
mode  in  the  United  Stnte-s  is  regulated  by  tL 
constitution  of  the  Union  and  of  the  sever 
states  respectively.    The  advantage  of  having 
a  law  ofiicer,  or  board  of  officers,  to  revise  bills 
and  amendments  of  bills  during  their  pro- 
gress through  the  legislature,  has  been  Fttme- 
what  discussed.      It  is  urged  that  legislators 
often  have  no  general  knowledge  of  Taw,  are 
ignorant  or  careless  of  the  extent  to  which  a 
proposed  law  may  affect  previoun  statutes  on 
the  same  or  collateral  subjects ;  amendments, 
too,  are  affixed  without  carefully  harm<mizin2 
them  witl\  the  bill  amended ;    and   special 
provisions  are  resorted  to  when  a  more  *:;eneral 
and  simple  remedy  should  be  applied.  Ileport8 
of  the  English  Statute  Law  ComniisHionerx, 
March,  1856,  March,  1857.    Consult,  also. 
Street,  Council  of  Revision. 

4*  Much  interesting  discussion  has  arisen 
on  the  question  whetner  a  statute  which  ap- 
pears to  be  contrary  to  the  laws  of  God  and 
nature,  and  to  right  reason,  is  void.  Dwarris 
states  the  English  doctrine  to  be  that  an  act 
of  parliament  of  which  the  terms  are  explicit 
and  the  meaning  plain  cannot  be  questioned 
or  its  authority  controlled  in  any  court  of 
justice.  But  resort  has  been  had  in  such 
cases  to  the  cover  of  a  construction,  and  it 
has  been  contended  that  such  a  case  must  be 
interpreted  to  be  exempted  out  of  the  pro- 
visions of  the  statute, — ^that  a  contrary  con 
struction  could  not  be  within  the  meaning  of 
the  act.  The  law,  therefore,  was  to  be  pro- 
perly construed  not  to  apply  to  such  cases ;  bu 
the  law  itself  was  not  to  be  held  void. 
Dwarris,  Stat.  482.  And  see  8  Coke,  116 ;  12 
Mod.  687 ;  1 W.  Blackstone,  42, 91 ;  Bentham, 
Fragment  on  Gov. ;  1  Bay,  So.  C.  93 ;  Harp. 
So.  C.  101.  Consult,  also,  18  Wend.  N.  Y.  9 ; 
21  id,  563 ;  1  Hill.  N.  Y.  323 ;  10  N.  Y.  374, 
393 :  19  id.  445 ;  4  Barb.  N.  Y.  64. 

5»  In  the  United  States,  a  statute  which 
contravenes  a  provision  of  the  constitution  of 
the  state  by  wnoee  legislature  it  was  enacted^ 
or  of  the  constitution  of  the  United  States,  is 
in  so  far  void.  See  Constitutional  Law. 
The  presumption,  however,  is  that  every  state 
statute  the  object  and  provision  of  which 
are  among  the  acknowledged  powers  of  legis* 
lation  is  valid  and  constitutional ;  and  such 
presumption  is  not  to  be  overcome  unless  the 
contrary  is  clearly  demonstrated.  0  Cranch, 
87 ;  1  Cow.  N.  Y.  564 ;  3  Den.  N.  Y.  381 ;  7 
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N.  Y.  109 ;  19  Barb.  N.  Y.  81.  Where  a  part 
only  of  a  statute  Ih  unconstitutional,  the  rest 
is  not  void  if  it  can  stand  by  itself.  1  Gray, 
Mass.  1. 

6.  By  the  common  law,  statutes  took  effect 
by  relation  back  to  the  first  day  of  the  session 
at  which  they  were  enacted.  The  injustice 
which  this  rule  often  worked  led  to  the  statute 
of  33  Geo.  III.  c.  13,  which  declared  that,  except 
when  otherwise  provided,  statutes  should  taKe 
effect  from  the  day  of  obtaining  the  royal 
assent  This  rule,  however,  does  not  obviate 
the  hardship  of  sometimes  holding  men  re- 
sponsible under  a  law  before  its  promulgation. 
By  the  Code  Napoleon,  a  law  takes  effect  in 
each  department  of  the  empire  as  many  days 
after  its  promulgation  in  that  department  as 
there  are  distances  of  twenty  leagues  between 
the  seat  of  government  and  the  place  of  pro- 
mul«ition.  The  revised  statutes  of  several 
of  the  American  states  provide  that  every 
statute  shall  take  effect  twenty ilays  from  the 
time  of  its  enactment,  except  when  otherwise 
provided.  As  to  retroactive  statutes,  see  Ex 
FosT  Facto. 

v.  A  statute  is  not  to  be  deemed  repealed 
merely  by  the  enactment  of  another  statute 
on  the  same  subject.  There  must  be  a  posi- 
tiye  repugnancy  between  the  provisions  of 
the  new  law  and  the  old,  to  worx  a  repeal  by 
implication ;  and  even  then  the  old  law  is 
repealed  only  to  the  extent  of  such  repug- 
nancy. 16  ret.  342.  This  rule  is  supported 
by  a  vast  variety  of  cases.  There  is,  how- 
ever, ft  qualification  to  be  observed  in  the 
case  of  a  revised  law.  Where  the  new  statute 
is  in  effect  a  revision  of  the  old,  it  may  be 
treated  as  superseding  the  former,  though 
not  expressly  so  declared.  7  Mass.  140 ;  12 
id.  537,  545 ;  1  Pick.  Mass.  43,  45, 154 ;  9  id. 
97;  lOtVi.  39;  3  Me.  22;  31t(i.  34;  42  id, 
53 ;  16  Barb.  N.  Y.  15 ;  5  Eng.  L.  &  Eq.  588; 
37  N.  H.  295 ;  30  Vt.  344;  8  Tex.  62 ;  14  111. 
334 ;  6  B.  Monr.  Ry.  146.  But  compare  9 
Ind.  337;  10  id,  566.  A  mere  change  of 
phraseology  in  the  revision  does  not,  however, 
necessarily  imply  a  change  in  the  law.  21 
Wend.  N.  Y.  316 ;  2  mil,  N.  Y.  380 ;  4 
Sandf.  N.  Y.  374 ;  7  Barb.  N.  Y.  191 ;  33 
N.  H.  246;  6  Tex.  34. 

Where  a  new  statute  expressly  repeals  the 
former  statute,  and  the  new  and  the  repeal 
of  the  old  are  to  take  effect  at  the  same  time, 
a  provision  in  the  old  statute  which  is  em- 
bodied in  the  new  is  deemed  to  have  conti- 
nued in  foroe  without  suspension.  3  Wise. 
667 ;  15  111.  595.  But  it  has  been  held  that 
where  the  new  law  does  not  go  into  effect 
until  a  time  subsequent  to  that  at  which  the 
repeal  takes  effect,  such  a  provision  is  to  be 
deemed  repealed  meantime.  12  La.  Ann. 
593.  But  see  1  Pick.  Mass.  33. 

9*  When  one  statute  is  repealed  by  another, 
the  unqualified  repeal  of  the  repealing  statute 
reriyes  the  original.  2  Mete.  Mass.  118;  21 
Pick.  Mass.  492;  1  Gray,  Mass.  163 ;  7  Watts 
&  S.  Penn.  263 ;  1  Ga.  32.  This  is  the  common- 
law  rule ;  but  the  contrary  is  provided  by  stat- 
ute in  some  of  the  Unitea  States. 
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It  is  not  to  be  presumed  in  the  courts  of 
any  state  that  statutes  which  have  been  enact- 
ed in  that  state  have  also  been  enacted  in 
other  states.  The  courts  assume  that  the 
common  law  still  prevails,  unless  it  is  shown  to 
have  been  modified.  22  Barb.  N.  Y.  118;  23 
id.  498 ;  2  Du.  N.  Y.  419.  See  Foreign  Laws. 

Some  laws,  such  as  charters,  or  other  statutes 
granting  franchises,  if  accepted  or  acted  upon 
by  the  persons  concerned,  acquire  some  of 
the  qualities  of  a  contract  between  them  and 
the  state.  4  Wheat.  518;  6  Cranch,  87;  7 
id.  164;  9  id.  43,  292;  10  How.  190,  218, 
224,  51L 

STATUTE  MERCHANT.  A  security 
entered  before  the  mayor  of  London,  or  some 
chief  warden  of  a  city,  in  pursuance  of  13 
Ed.  I.  Stat.  3,  c.  1,  whereby  the  lands  of  the 
debtor  are  conveyed  to  the  creditor  till  out 
of  the  rents  and  profits  of  them  his  debt 
may  be  satisfied.  Cruise,  Dig.  t.  14,  s.  7;  2 
Blackstone,  Gomm.  160. 

STATUTE  STAPLE.  The  statute  of 
the  staple,  27  Ed.  III.  stat.  2,  confined  the 
sale  of  all  commodities  to  be  exported  to  cer- 
tain towns  in  England,  called  estaple  or  staple, 
where  foreigners  might  resort.  It  authorised 
a  security  for  money,  commonly  called  statute 
staple,  to  be  taken  by  traders  for  the  benefit 
of  commerce ;  the  mayor  of  the  place  is  en- 
titled to  take  a  recognizance  of^  a  debt  in 
proper  form,  which  has  the  effect  to  convey 
the  lands  of  the  debtor  to  the  creditor  till 
out  of  the  rents  and  profits  of  them  he  may 
be  satisfied.  2  Blackstone,  Comm.  160; 
Cruise,  Dig.  tit.  14,  s.  10;  2  RoUe,  Abr.  446; 
Bacon,  Abr.  Execution  (B  1);  Coke,  4th 
Inst  238. 

8TATUTI  (Lat.).  In  Roman  Law. 
Those  advocates  whose  names  were  inscribed 
in  the  registers  of  matriculation,  and  formed 
a  part  of  the  college  of  advocates.  The  num- 
ber of  advocates  of  this  class  was  limited. 
They  were  distinguished  from  the  supernu- 
meraries from  the  time  of  Constantino  to 
Justinian.    See  Calvinus,  Lex. 

STAT  OF  BXECUTIOir.  In  Prac- 
tice. A  term  during  which  no  execution 
can  issue  on  a  judgment. 

It  is  either  conventional,  when  the  parties 
agree  that  no  execution  shall  issue  for  a  cer- 
tain period,  or  it  is  granted  by  law,  usually 
on  condition  of  entering  bail  or  security  for 
the  money. 

An  execution  issued  before  the  expiration 
of  the  stay  is  irrcjgular  and  will  be  set  aside ; 
and  the  plaintiff  m  such  case  may  be  liable 
to  an  action  for  damages.  What  is  said  above 
refers  to  civil  cases. 

In  criminal  cases,  when  a  woman  is  capi- 
tally convicted  and  she  is  proved  to  be  eii 
ceinte  there  shall  be  a  stay  of  execution  til] 
after  her  delivery.    See  Prxgnanct. 

STATIKa  FROCEEDIKaS.  The  sus- 
pension of  an  action. 

Proceedings  are  stayed  absolutely  or  con- 
ditionally. 

They  are  peremptorily  stayed  when  the 
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plaintiff  is  wholly  incapacitated  from  suine : 
as,  for  example,  when  the  plaintiff  is  not  the 
holder,  nor  beneficially  interested  in  a  bill  on 
which  he  has  brought  his  action,  2  Crompt. 
&  M.  Exch.  416 ;  2  Dowl.  336;  Chitty,  Bills. 
335 ;  3  Chitty,  Pract.  628,  or  when  the  plain- 
tiff admits  in  writing  that  he  has  no  cause 
of  action,  3  Chitty,  Pract.  370,  630,  or  when  an 
action  is  brought  contrary  to  good  faith.  Tidd, 
Pract.  515,  b*2Q,  1134;  3  Chitty,  Pract.  633. 

Proceedings  are  sometimes  stayed  until 
some  order  of  the  court  shall  have  been  com- 
plied with:  as,  wheu  the  plaintiff  resides  in 
a  foreign  country  or  in  another  state,  or  is 
insolvent,  and  he  has  been  ruled  to  give 
security  for  costs,  the  proceedings  are  stayed 
until  puch  security  shall  be  given,  3  Chitty, 
Pract.  633,  635,  or  until  the  payment  of  costs 
in  a  former  action.     1  Chitty,  ^ail.  195. 

8TIIALINQ.  This  term  imports,  ex  vi 
termini,  nearly  the  same  as  larceny;  but  in 
common  parlance  it  does  not  always  import 
a  felony:  as,  for  example,  you  stole  an  acre 
of  my  land. 

In  slander  cases,  it  seems  that  the  term 
stealing  takes  its  complexion  from  the  sub- 
ject-matter to  which  it  is  applied,  and  will 
be  considered  as  intended  of  a  felonious 
stealing,  if  a  felony  could  have  been  com- 
mitted of  such  subject-matter.  Starkie,  Sland. 
80;  12  Johns.  N.  Y.  239;  3  Binn.  Penn.  646. 

STEIiLBO'W  GOODS.  Instruments  of 
husbandry,  cattle,  corn,  etc.,  delivered  by  a 
landlord  to  his  tenant  on  condition  that  the 
like  number  of  goods  of  like  quality  should 
be  returned  on  expiration  of  the  lease.  Bell, 
Diet;  Stair,  Inst.  285,  J  81. 

8T£LLIONATE.      In  Civil  Law.     A 

name  given  generally  to  all  species  of  frauds 
committed  in  making  contracts. 

This  word  is  said  to  be  derived  from  the  Latin 
BtelUOf  a  kind  of  lizard  remarkable  for  its  cunning 
and  tho  ohango  of  its  color,  because  those  gailty 
of  frauds  used  every  art  and  cunning  to  conceal 
them.  But  more  particularly  it  was  the  crime  of  a 
person  who  fraudulently  assigned,  sold,  or  engaged 
the  thing  which  he  h&d  before  assigned,  sold,  or 
engaged  to  another,  unknown  to  the  person  with 
whom  he  was  dealing.  Dig.  47.  20.  3;  Code,  9. 
34.  1 ;  Merlin,  Rfipert.  j  La.  Civ.  Code,  art.  2069;  1 
Brown,  Civ.  Law,  426. 

STEP-DAUGHTBR.  The  daughter  of 
one's  wife  by  a  former  husband,  or  of  one's 
Ifbsband  by  a  former  wife. 

STEP-FATHER.  The  husband  of  one's 
mother  by  virtue  of  a  marriage  subsequent 
to  that  of  which  the  person  spoken  of  is  the 
offspring. 

STEP-MOTHER.      The  wife  of  one's 
•  father  by  virtue  of  a  marriage  snbsequent  to 
that  of  which  the  person  spoken  of  is  the 
offspring. 

STEP-SON.  The  son  of  one's  wife  by  a 
former  husband,  or  of  one's  husband  by  a 
former  wife. 

STERE.  A  French  measure  of  solidity, 
used  in  measuring  wood.  It  is  a  cubic  metre. 
See  Mkasure. 
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STERILITY.  Barrenness ;  incapacity 
to  produce  a  child.  It  is  curable  and  incura- 
ble: when  of  the  latter  kind  at  the  time  of 
the  marriage,  and  arising  from  impotency,  it 
is  a  good  cause  for  dissolving  a  marriage.  1 
Foder6,  M6d.  L6g.  2  254.    See  Impotenct. 

STERLING.  Current  money  of  Great 
Britain,  but  anciently  a  small  coin  worth 
about  one  penny,  and  so  called,  as  some  sup- 
pose, because  it  was  stamped  with  the  figure 
of  a  small  star,  or,  as  others  suppose,  because 
it  was  first  stamped  in  England  in  the  reign 
of  king  John  by  merchants  from  Germany 
called  Esterlings.  Pounds  sterling  originally 
signified  so  many  pounds  in  weight  of  these 
coins.  Thus,  we  find  in  Matthew  Paris,  a.d 
1242,  the  expression  Accepit  a  rege  pro  sti 
pendio  tredecim  libras  esterlingorum.  The 
secondary  or  derived  sense  is  a  certain  value 
in  current  money,  whether  in  coins  or  other 
currency.  Lowndes,  14;  Watts,  Gloss.  Ster- 
ling, 

8TET  PROCESSUS  (Lat.).  In  Prao- 
tioe.  An  order  made,  upon  proper  cause 
shown,  that  the  process  remain  stationary. 
As,  where  a  defendant  having  become  insol- 
vent would,  by  moving  judgment  in  the  case 
of  nonsuit,  compel  a  plaintiff  to  proceed,  the 
court  will,  on  an  affidavit  of  the  fact  of  in- 
solvency, award  a  stet  processus.  See  7 
Taunt.  180;  1  Chitty,  BaiL  738;  10  Went- 
worth.  Plead.  43. 

STEVEDORE.  A  person  employed  in 
loading  and  unloading  vessels.  He  has  no 
maritime  lien  on  the  snip  for  wages.  Dunlap, 
Adm.  Pract.  98. 

STE^^ARD  OF  ALL  ENGLAND. 
In  Old  English  Law.  An  officer  who  was 
invested  with  various  powers;  and,  amoug 
others,  it  was  his  duty  to  preside  on  the  triiu 
of  peers. 

STE'WS.  In  English  Law.  Places 
formerly  permitted  in  England  to  women  of 
professed  lewdness,  and  who  for  hire  would 
prostitute  their  bodies  to  all  comers. 

These  places  were  so  called  because  the  dissolntt 
persons  who  visited  them  prepared  themselves  by 
bathing, — the  word  stows  being  derived  from  the 
old  French  estuvea,  stove,  or  hot  bath.  Coke,  3d 
Inst  205. 

STILLICIDIUMfLat.).    Ina^ULaw. 

The  rain-water  that  falls  from  the  roof  or  eaves 
of  a  house  by  scattered  drops.  When  it  is 
gathered  into  a  spout,  it  is  called  y?um«n. 

Without  the  constitution  of  one  or  other  of 
these  servitudes,  no  proprietor  can  build  so 
as  to  throw  the  rain  tnat  falls  from  his  house 
directly  on  his  neighbor's  grounds;  for  it  is 
a  restriction  upon  all  property,  nemo  potest 
immittere  in  alienum;  and  he  who  in  build- 
ing breaks  through  that  restraint  truly 
builds  on  another  man's  property;  because 
to  whomsoever  the  area  belongs,  to  him  also 
belongs  whatever  is  above  it:  ct{jus  est  solum, 
ejus  est  usque  ad  caelum.  3  Burge,  Confl.  of 
Laws,  405.  See  Servitus  Stillicioii;  Inst 
3.  2.  1 ;  Dig.  8.  2.  2.     ' 

STINT.    The  proportionable  part  of  a 
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man'M  cattle  which  he  may  keep  upon  the 
common.  The  general  rule  is  that  tne  com- 
mouef  shall  not  turn  more  cattle  upon  the 
common  than  are  sufficient  to  manure  cuid 
stock  the  land  to  which  his  right  of  common 
is  annexed.  There  may  be  such  a  thin^  as 
common  without  stint  or  number;  but  this  is 
seldom  granted,  and  a  grantee  cannot  grant 
it  over.  3  Blackstone,  Comm.  239 ;  1  Ld. 
Raym.  407. 

STIPES.  Stock;  source  of  descent  or 
title.  Ainsworth,  Diet. ;  2  Sharswood,  Blackst. 
Oomm.  209. 

STIFX7LATIO  (Lat.).  In  Roman  Law. 

A  contract  made  in  the  following  manner: 
yiz.,  the  person  to  whom  the  promise  was  to 
be  made  proposed  a  question  to  him  from 
whom  it  was  to  proceed,  fully  expressing  the 
nature  and  extent  of  the  engagement;  and, 
the  question  so  proposed  being  answered  in 
the  affirmative,  the  obligation  was  complete. 
It  was  essentially  necessary  that  both  par- 
ties should  speak  ^so  that  a  dumb  man  could 
not  enter  into  a  stipulation),  that  the  person 
making  the  promise  should  answer  conform- 
ably to  the  specific  question  proposed  with- 
out any  material  interval  of  time,  and  with 
the  intention  of  contracting  an  obligation. 
No  consideration  was  required. 

STIPULATION.  A  material  article  in 
an  agreement. 

The  term  appears  to  have  derived  its  moaning 
from  the  un  of  ttipulatio  above  given;  though  it  is 
applied  more  correctly  and  more  conformably  to  its 
original  meaning  to  denote  the  insisting  upon  and 
requiring  any  particular  engagement.  2  Pothier, 
ObL  Evans  ed.  19. 

In  Admiralty  Praotioe.  A  recognizance 
of  certain  persons  (called  in  the  old  law 
Jide  jusaora)  in  the  nature  of  bail  for  the 
appearance  of  a  defendant.  3  Blackstone, 
Cfomm.  108. 

These  stipulations  are  of  ^ree  sorts:  namely, 
tudieatvm  tolvi,  by  which  the  party  is  absolutely 
bound  to  pay  such  sum  as  may  be  adjudged  by  the 
court;  (U  judicio  n'tti,  by  which  he  is  bound  to 
appear  from  time  to  time  during  the  pendency  of 
the  suit,  and  to  abide  the  sentence;  de  ratio,  or 
de  rato,  by  which  he  engages  to  ratify  the  acts  of 
his  proctor :  this  stipulation  is  not  usual  in  the  ad- 
miralty courts  of  the  United  States. 

The  securities  are  taken  in  the  following  man- 
ner: namely,  cautio fide  jutnoria,  by  sureties;  pig- 
noratitia,  by  deposit ;  juratoriaf  by  oath :  this 
security  is  given  when  the  party  is  too  poor  to  find 
sareties,  at  the  discretion  of  the  court;  nude 
prom%$8oria,  by  bare  promise :  this  security  is  un- 
known in  the  admiralty  courts  of  the  United 
States.  Hall,  Adm.  Pract.  12;  Dunlap,  Adm. 
Praot.  150,  161.     See  17  Am.  Jur.  61. 

STIRPES  (Lat.).  DeacenU.  The  root, 
stem,  or  stock  of  a  tree.  Figuratively,  it 
signifies  in  law  that  person  Som  whom  a 
family  is  descended,  and  also  the  kindred  or 
family.    2  Blackstone,  Oomm. 

STOCK.  In  MeroantUe  Law.  The 
capital  of  a  merchant,  tradesman,  or  other 
person,  including  his  merchandise,  money, 
and  credits.  The  goods  and  wares  he  has 
for  sale  and  traffic.    The  capital  of  corporar 


tions :  this  latter  is  usually  divided  into  equal 
shares  of  a  determined  value.  The  indebt- 
edness of  states  is  sometimes  represented  by 
stock,  and  sometimes  by  bonds.  Stock  is  in- 
scribed on  the  proper  books  in  the  name  of 
the  person  owning  it,  and  can  only  be  trans- 
ferred by  such  person  or  his  attorney.  Bonds 
are  transferable  by  delivery,  and  are  payable 
to  bearer.  The  United  States  debt  consists 
in  part  of  stock  and  bonds,  as  does  also  the 
debt  of  several  of  the  states.  The  debt  of 
Great  Britain  is  entirely  in  stock. 

3.  Stock  held  by  individuals  in  corporate 
companies  or  in  government  loans  is  gene< 
rally  considered  as  personal  property  4 
Dane,  Abr.  670;  6  Gush.  Mass.  282;  Aneell 
&  A.  Corp.  i  560.  See  Personal  Fbo- 
PKRTT.  Certificates  of  stock  are  usually 
issued  to  the  person  to  whom  it  is  trans- 
ferred ;  and  when  a  new  transfer  is  effected, 
such  certificate  is  surrendered  and  cancelled, 
a  new  one  being  issued  to  the  transferee. 
Stock  is  sometimes  sold  by  delivering  the' 
certificate,  accompanied  by  a  power  of  attor- 
ney to  transfer  it;  but  it  appears  that  such  a 
safe  amounts  to  no  more  than  a  mere  equita- 
ble assignment.  2  Wheat.  393  ;  1  Pet.  299 ; 
10  id.  616.     See  3  T.  B.  Monr.  Ky.  126. 

Stock  issued  by  the  agent  of  a  company 
transcending  his  authority,  as  in  the  case  of 
an  over-issue,  is  not  binding  on  the  company. 
13N.  Y.  599;  17  id.  692. 

Deaoenta.  A  metaphorical  expression 
which  designates  in  the  genealogy  of  a  family 
the  person  from  whom  others  are  descended : 
those  persons  who  have  so  descended  are 
called  branches.  See  1  Roper,  on  Leg.  103 ; 
2  Belt,  Suppl.  Ves.  Ch.  307;  Branch;  De- 
scsnt;  Line;  Stirpes. 

STOCK-BROEBR.     See  Broker. 

STOCK-BZCHANGB.  a  building  or 
room  in  which  stock-brokers  meet  to  trans- 
act their  business  of  purchasing  or  selling 
stocks. 

In  large  cities  the  stock  business  is  trans- 
acted through  the  medium  of  the  memlfers  of 
the  board  of  brokers.  This  is  an  association 
of  stock-brokers  governed  by  rules  and  regula- 
tions made  by  themselves,  to  which  all  the 
members  are  obliged  to  subject  themselves. 
Admission  is  procured  by  ballot,  and  a  mem- 
ber defaulting  in  his  obligations  forfeits  his 
seat.  A  regular  register  of  all  the  trans- 
actions is  kept  by  an  officer  of  the  associa- 
tion, and  questions  arising  between  the  mem- 
bers are  generally  decided  by  an  arbitration 
committee.  The  official  record  of  sales  is 
the  best  evidence  of  the  price  of  any  stock 
on  any  particular  day.  Tne  stocks  dealt  in 
at  the  sessions  of  the  board  are  those  which 
are  placed  on  the  list  by  a  regular  vote  of 
the  association ;  and  when  it  is  proposed  to 
add  a  stock  to  the  list,  a  committee  is  ap- 
pointed to  examine  into  the  matter,  and  the 
board  is  generally  guided  by  the  report  of 
such  committee.     Sewell,  Bankruptcy. 

STOCKS.  In  Criminal  Law.  A  ma* 
chine,  commonly  made  of  wood,  with  holes  in 
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it,  in  which  to  oonfine  persons  accused  of  or 
guilty  of  crime. 

It  was  used  either  to  confine  unruly  of- 
fenders by  way  of  security,  or  convicted 
criminals  for  punishment.  This  barbarous 
puniRhment  has  been  generally  abandoned 
m  the  United  States. 

STOPPAaX!  IN  TRANSITU.  A  re- 
sumption by  the  seller  of  the  possession  of 
goods  not  paid  for,  while  on  their  way  to  the 
vendee  and  before  he  has  acquired  actual 
possession  of  them.     15  Me.  314. 

For  most  purposes,  the  possession  of  the  oarrier 
t8  considered  to  be  that  of  the  buyer,*  but  by  virtue 
of  this  right,  which  is  an  extension  of  the  right  of 
Hen,  the  rendor  may  reclaim  the  possession  before 
they  reach  the  vendee,  in  case  of  the  insolvency  of 
the  latter.  12  Pick.  Mass.  313 ;  4  Gray,  Mass.  3S0 ; 
2  Gaines,  N.  Y.  98 ;  8  Mees.  k  W.  Exch.  341. 

2«  The  vendor,  or  a  consignor  to  whom 
the  vendee  is  liable  for  the  price,  3  East,  93; 

6  id.  17 ;  15  id.  419 ;  13  Me.  103 ;  1  Binn. 
Penn.  106 ;  see  4  Campb.  31 ;  2  Bingh.  n.  c. 
83;  or  a  eeneral  or  special  agent  acting  for 
him,  9  >1^.  k  W.  Ezch.  518 ;  2  Jac.  &  W. 
Gh.  349 ;  5  Whart.  Penn.  189 ;  13  Me.  93. 
See  1  Moore  &  P.  515 ;  4  Bingh.  479 ;  5  Term, 
404;  4  Grav,  Mass.  367;   1  Hill,  N.  Y.  302; 

5  Mass.  157,  may  exercise  the  right. 
There  need  not  be  a  manual  seizure :  it  is 

sufBcient  if  a  claim  adverse  to  the  buyer  be 
made  during  their  passage.    2  Bos.  &  P.  457 ; 

7  Taunt.  169 ;  1  Esp.  240 ;  2  id.  613 ;  9  Mees. 

6  W.  Exch.  518 ;  13  Me.  93 ;  5  Den.  N.  Y. 
333. 

8.  The  goods  sold  must  be  unpaid  for, 
either  wholly  or  partially.  3  East,  102 ;  7 
Term,  440 ;  15  Me.  314 ;  2  Exch.  702.  See  5 
Carr.  &  P.  179.  As  to  the  rule  where  a  note 
has  been  given,  see  2  Mees.  &  W.  Exch.  375 ; 

7  Mass.  4o3 ;  4  Gush.  Mass.  33 ;  7  Penn.  St. 
301 ;  14  id.  48 ;  where  there  has  been  a  pre- 
existing debt,  4  Gampb.  31 ;  16  Pick.  M^s. 
475  ;  3  Paige,  Chv  N.  Y.  373 ;  1  Binn.  Penn. 
106 ;  1  Bos.  &  P.  563 ;  where  there  are  mu- 
tual credits,  7  Dowl.  &  R.  126 ;  4  Gampb.  31 ; 
16  Bick.  Mass.  467.  The  vendee  must  be 
insolvent.  6  East,  17 ;  4  Ad.  <Sb  E.  332 ;  5 
Bamew.  &  Ad.  313 ;  20  Gonn.  54 ;  8  Pick. 
Mass.  198;  14  Penn.  St.  51;  Smith,  Merc. 
Law,  Am.  ed.  1847,  548,  n.  See  3  East,  585 ; 
6  G.  Rob.  Adm.  321. 

4«  The  goods  must  be  in  transit,  3  Term, 
466 ;  15  B.  Monr.  Ky.  270 ;  16  Pick.  Mass. 
474 ;  20  N.  H.  154 ;  the  goods  must  have 
come  actually  into  the  hands  of  the  vendee 
or  some  person  acting  for  him,  2  Mee^.  k  W. 
Exch.  632 ;  10  id.  436  ;  2  Grompt.  k  J.  Exch. 
218 ;  1  Pet.  386 ;  3  Mas.  G.  G.  107 ;  2  Strobh. 
So.  G.  309 ;  23  Wend.  N.  Y.  611,  or  construct- 
ively, as,  by  reaching  the  place  of  destina- 
tion, 9  Bamew.  &  G.  422 ;  4  G.  B.  837 ;  3 
Bos.  k  P.  320,  469 ;  7  Mass.  457 ;  20  N.  H. 
154;  2  Curt.  G.  G.  259;  3  Vt.  49,  or  by 
coming  into  an  agent's  possession,  5  East, 
175 ;  7  Term,  440 ;  4  Gampb.  181 ;  7  Mass. 
453 ;  4  Dan.  Ky.  7 ;  30  Penn.  St.  254 ;  see 
22  Gonn.  473 ;  17  N.  Y.  249  ;  7  Gal.  213.  or 
by  being  deposited  for  the  vendee  in  a  public 


store  or  warehouse,  5  Den.  N.  Y.  631 ;  7 
Penn.  St.  301 ;  7  Mann.  &  G.  360 ;  4  Gampb. 
251,  or  by  delivery  of  part  for  the  whole, 
14  Mees.  k  W.  Exch.  28 ;  4  Bos.  &  P.  69  ;  1 
Carr.  k  P.  207 ;  1  Bamew.  k  G.  180 ;  2  id. 
540;  14  B.  Monr.  Ky.  324,  to  defeat  the 
right  As  to  the  effect  of  transfer  of  bill  of 
lading,  see  Stonr,  Sales,  H  343-347 ;  16  N.  Y. 
325  ;  16  Pick.  Mass.  467  ;  24  ief.  42 ;  34  Me. 
554 ;  3  Gonn.  9 ;  24  Vt.  55 ;  4  Mas.  G.  G.  5 ; 
6  Granch,  338 ;  1  Pet.  445  ;  7  Ad.  &  E.  29. 

5*  The  effect  of  the  exercise  of  this  right 
is  to  repossess  the  parties  of  the  same  rights 
which  they  had  before  the  vendor  resigned 
his  possession  of  the  goods  sold.  6  East,  27 ; 
1  Q.  B.  389;  5  Barnew.  k  Ad.  339;  10 
Barnew.  &  G.  99  ;  14  Me.  314 ;  5  Ohio,  98 ; 
20  Gonn.  53  ;  10  Tex.  2. 

See,  generally.  Brown,  Story,  Long,  on 
Sales ;  Parsons,  on  Contracts ;  Gross,  on  jUen ; 
Whittaker,  on  Stoppage  in  Transitu. 

8TORBS.  The  victuals  and  provisions 
collected  together  for  the  subsistence  of  a 
ship's  company,  of  a  camp,  and  the  like. 

STOUTHRIEFF.     In    Scotch    Law. 

Formerly  this  word  included  in  its  signi- 
fication every  species  of  theft  accompanied 
with  violence  to  the  person ;  but  of  late  years 
it  has  become  the  vox  signata  for  forcible  and 
masterful  depredation  within  or  near  the 
dwelling-house ;  while  robbery  has  been  more 
particularly  applied  to  violent  depredation 
on  the  highway  or  accompanied  by  house- 
breaking.   Alison,  Princ.  ocotch  Law,  227. 

BTOWAGB.    In  Maritime  Law.    The 

proper  arrangement  in  a  ship  of  the  different 
articles  of  which  a  cargo  consists,  so  that  they 
may  not  injure  each  other  by  friction  or  be 
damaged  by  the  leakage  of  the  ship. 

The  master  of  the  ship  is  bound  to  attend 
to  the  stowage  unless  by  custom  or  agreement 
this  business  is  to  be  performed  by  persons 
emploved  by  the  merchant.  Abbott,  Shipp. 
228 ;  Pardessus,  Dr.  Gom.  n.  721.    See  Stkve- 

DOBE. 

Merchandise  and  other  property  must  be 
stored  under  deck,  unless  a  special  agreement 
or  established  custom  and  usage  authorises 
their  carriage  on  deck. 

BTRANDING.    In  Maritime  Law. 

The  running  of  a  ship  or  other  vessel  on 
shore :  it  is  either  accidental  or  voluntary. 

Accidental  stranding  takes  place  where  the 
ship  is  driven  on  shore  by  the  winds  and 
waves. 

Voluntary  stranding  takes  place  where  the 
ship  is  run  on  shore  either  to  preserve  her 
from  a  worse  fate  or  for  some  fraudulent  pur- 
pose.   Marshall,  Ins.  b.  1,  c.  12,  s.  L 

3«  It  is  of  great  consequence  to  define 
accurately  what  shall  be  deemed  a  strandine; 
but  this  is  no  easy  matter.  In  one  case,  a  ship 
having  run  on  some  wooden  piles,  four  feet 
under  water,  erected  in  Wisbeach  river,  about 
nine  yards  from  shore,  which  were  placed 
there  to  keep  up  the  banks  of  the  river,  and 
having  remained  on  these  piles  until  thej 
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frere  cut  away,  was  considered  by  Lord  Ken- 
on  to  have  been  stranded.  Marshall,  Ins. 
.  7,  s.  3.  In  another  case,  a  ship  arrived  in 
th«^  river  Thames,  and  apon  coming  up  to  the 
Pool,  which  was  full  of  vessels,  one  brig  ran 
foul  of  her  bow  and  another  of  her  stern,  in 
consequence  of  which  she  was  driven  aground, 
and  continued  in  that  situation  an  hour,  dur^ 
ing  which  period  several  other  vessels  ran 
foul  of  her :  this  Lord  Kenyon  told  the  jury 
that,  unskilled  as  he  was  in  nautical  affairs, 
he  thought  he  could  safely  pronounce  to  be 
no  stranding.  1  Campb.  131 ;  3  id,  431 ;  4 
Maule  &  S.  503  ;  5  Barnew.  &  Aid.  225 ;  4 
Barnew.  A  C.  736 ;  7  id.  224.  See  Perils  op 
THE  Sea. 

8*  It  may  be  said,  in  general  terms,  that 
in  order  to  constitute  a  stranding  the  ship 
must  be  in  the  course  of  prosecuting  her 
Toyage  when  the  loss  occurs ;  there  must  be 
a  seUling  down  on  the  obstructing  object; 
and  the  vessel  must  take  the  ground  by 
reason  of  extraordinary  casualty,  and  not 
from  one  of  the  ordinary  incidents  of  a  voy- 
age. Arnould,  Insurance,  {{  297,  318,  319. 
And  see  Phillips,  Ins. 

STRANQER.  A  person  born  out  of  the 
United  States ;  but  in  this  sense  the  term 
alien  is  more  properly  applied  until  he  be- 
comes naturalized. 

A  person  who  is  not  privy  to  an  act  or 
contract:  example,  he  who  is  a  stranger  to 
the  issue  shall  not  take  advantage  of  the 
verdict.  Brooke,  Abr.  Record,  pi.  3 ;  Viner, 
Abr.  1.  And  see  Corny ns,  Dig.  AbcUemerU 
(H  54). 

When  a  man  undertakes  to  do  a  thing,  and 
a  stranger  interrupts  him,  thiB  is  no  excuse. 
Comyns,  Dig.  Condition  (L  14).  When  a 
party  undertakes  that  a  stranger  shall  do  a 
certain  thing,  he  becomes  liable  as  soon  as  the 
stranger  refuses  to  perform  it.  Bacon,  Abr. 
Conditions  (Q  4). 

STBATAOBM.  A  deception,  either  by 
words  or  actions,  in  times  of  war,  in  order  to 
obtain  an  advantage  over  an  enemy. 

Stratagems,  though  contrary  to  morality,  have 
beoB  justified  unless  they  have  been  aocompAoied 
by  perfidy,  injurious  to  the  rights  of  humanity, 
as  in  the  example  given  by  Vattel  of  an  English 
frigate,  which  during  a  war  between  France  and 
England  appeared  off  Calais  and  made  signals  of 
distress  in  order  to  allure  some  vessel  to  come  to  its 
relief,  and  seized  a  shallop  and  its  crew  who  had 
generously  gone  out  to  render  it  assistance.  Vattel, 
Droit  des  Qens,  Ht.  8,  c.  9«  §  178. 

Sometimes  stratagems  are  employed  in  making 
contracts.  This  is  unlawful  and  fraudulent,  and 
avoids  the  contract.    See  Fraud. 

STRATOCRACY.  A  military  govern- 
ment ;  government  by  military  chiefs  of  an 
army. 

BTRRAM.  Acifrrentofwater.   The  right 
to  a  water-course  is  not  a  right  in  the  fluid  i 
itself,  so  much  as  a  right  in  the  current  of  ! 
the  stream.     2  Bouvier,  Inst.  n.  1612.    See  i 
Riteb;  Water-Course.  i 

STRBRT.      A    public    thoroughfare   or] 


highway  in  a  city  or  village.  4  Serg.  &  R. 
Penn.  106 ;  11  Barb.  N.  Y.  399.  See  High- 
way. 

2*  A  street,  besides  its  use  as  a  highway 
for  travel,  may  be  used  for  the  accommoda- 
tion of  drains,  sewers,  aqueducts,  water-  and 
gas-pipes,  lines  of  telegraph,  and  for  other 
purposes  conducive  to  the  general  police,  sani- 
tary and  business  interests,  of  a  city.  10 
Barb.  N.  Y.  26,  360 ;  15  id.  210 ;  17  id.  436 ; 
2  R.  I.  15.  A  street  may  be  used  by  indi- 
viduals for  the  lading  and  unlading  of  car- 
riages, for  the  temporary  deposit  of  movables 
or  of  materials  and  scaffoldings  for  building 
or  repairing,  provided  such  use  shall  not 
unreasonably  aoridgo  or  incommode  its  pri- 
mary use  for  travel.  6  East,  427  ;  3  Campb. 
230 ;  Hawkins,  PI.  Cr.  c.  76,  s.  49 ;  4  Ad.  & 
E.  405 ;  4  Iowa,  199 ;   1  Den.  N.  Y.  524 ; 

1  Serg.  &  R.  Penn.  219.  So  a  sidewalk 
which  is  part  of  a  street  may  be  excavated 
for  a  cellar,  pierced  by  an  aperture  for  the 
admission  of  tight,  or  overhung  by  an  awn- 
ing. But  if  the  highway  becomes  more  un- 
safe and  a  passenger  is  injured  by  reason 
thereof,  the  individual  so  using  the  street 
will  be  responsible  for  the  damages.  18  N.  Y. 
79-^4 ;  4  Carr.  &  P.  262 ;  23  Wend.  N.  Y. 
446  ;  3  Cush.  Mass.  174 ;  6  id.  524  ;  13  Meto. 
Mass.  299.  But  an  individual  has  no  right  to 
have  an  auction  in  a  street,  13  Serg.  &  R. 
Penn.  403,  or  to  keep  a  crowd  of  carriages 
standing  therein,  3  Campb.  230,  or  to  attract 
a  disorderly  crowd  to  witness  a  caricature  in 
a  shop-window.  6  Carr.  &  P.  636.  Such  an 
act  constitutes  a  nuisance.  Angell,  High. 
0.  6. 

8«  The  owners  of  lands  adjoining  a  street 
are  not  entitled  to  compensation  for  damages 
occasioned  by  a  change  of  grade  or  other 
lawful  alteration  of  the  street,  4  Term,  794  ; 

2  Barnew.  &  A.  403 ;  1  Pick.  Mass.  417 ;  4 
N.  Y.  195 ;  18  Penn.  St.  87 ;  14  Mo.  20 ;  2 
R.  I.  154 ;  6  Wheat.  593 ;  20  How.  135,  un- 
less such  damages  result  from  a  want  of  due 
skill  and  care  or  an  abuse  of  authority.  3 
Wils.  461 ;  5  Barnew.  &  Aid.  837 ;  1  Sandf. 
N.  Y.  22 ;  16  N.  Y.  158,  and  note. 

Under  the  statutes  of  several  of  the  states, 
assessments  are  levied  upon  the  owners  of 
lots  specially  benefited  by  opening,  widening, 
or  improving  streets,  to  defray  the  expense 
thereof;  ana  such  assessments  have  been  ad- 
judged to  be  a  constitutional  exercise  of  the 
taxing  power.  4  N.  Y.  419 ;  8  Wend.  N.  Y. 
85  ;  18  Penn.  St  26 ;  21  id,  147 ;  3  Watts, 
Penti.  293  ;  23  Conn.  189 ;  5  Gill,  Md.  383; 
27  Mo.  209 ;  4  R.  1. 230 ;  Angell,  Highways, 
c.  4. 

STRICT  SRTTLRMENT.  A  settle- 
ment of  lands  to  the  parent  for  life,  and  after 
his  death  to  his  first  and  other  sons  in  tail, 
with  an  interposition  of  trustees  to  preserve 
the  contingent  remainders. 

STRICTISSIMI  JURIS  (Lat.  the  most 
strict  ri^^ht  or  law).  In  general,  when  a 
person  receives  mi  advantage,  as  the  grant 
of  a  licenne,  he  is  bound  to  conform  strictly 
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to  the  exercise  of  the  rights  given  him  b^  it, 
and  in  case  of  a  dispute  it  will  be  strictly 
construed.     See  3  Stor.  C.  C.  159. 

STRICTUM  JUS  (Lat.).  Mere  law, 
in  contradistinction  to  equity. 

STRIKING  A  DOCKET.  In  BngliBh 
Praotioe.  Entering  the  creditor's  afiSdavit 
and  bond  in  bankruptcy.   1  Deac.  Bank.  106. 

STRIKING  A  JURT.  In  English 
Practice.  Where,  for  nicety  of  the  matter 
in  dispute,  or  other  cause,  a  special  jury  is 
necessary,  upon  motion  and  rule  granted 
thereon,  the  sheriff  is  to  attend  the  protho- 
notary  or  proper  officer  with  the  book  of  free- 
holders, and  to  take  indifferently  forty-eight 
of  the  principal  freeholders,  when  the  attor^ 
neys  on  each  side,  being  present,  are  to  strike 
off  twelve  respectively,  and  the  remaining 
twenty-four  are  returned.  3  Sharswood, 
Blackst.  Comm.  357.  Essentially  the  same 
practice  prevails  in  New  York.  Graham, 
Praet.  277. 

STRUCK.  In  Pleading.  A  word  essen- 
tial in  an  indictment  for  murder,  when  the 
death  arises  from  any  wounding,  beating,  or 
bruising.  1  Bulstr.  184;  5  Coke,  122;  3 
Mod.  202;  Croke  Jac.  655;  Palm.  282;  2 
Hale,  PI.  Cr.  184, 186,  187 ;  Hawkins,  PI.  Cr. 
b.  2,  c.  23, 8.  82 ;  1  Chitty,  Crim.  Law,  *243 ; 
6  Binn.  Penn.  179. 

STRUCK  OFF.  A  term  applied  to  a 
case  which  the  court,  having  no  jurisdic- 
tion over,  and  not  being  able  to  give  judg- 
ment, order  to  be  taken  off  the  record.  This 
is  done  by  an  entry  to  that  effect. 

STRUMPET.  A  harlot,  or  courtesan. 
The  word  was  formerly  used  as  an  addition. 
Jacob,  Law  Diet. 

STULTIFY  (Lat.  siuUuSy  stupid).  To 
make  one  out  mentally  incapacitated  for  the 
performance  of  an  act. 

It  has  been  laid  down  by  old  authorities, 
Littleton,  J  405 ;  4  Coke,  123 ;  Croke  Elii. 
398,  that  no  man  should  be  allowed  to  stultify 
himself,  i.e.  plead  disability  through  mental 
unsoundness.  This  maxim  was  soon  doubted 
as  law,  1  Hagg.  Eccl.  414;  2  Sharswood, 
Blackst.  Comm.  292,  and  has  been  completely 
oyerturned.    4  Kent,  Comm.  451. 

STUPIDIT7.  In  Medical  Jarispni- 
denoe.  That  state  of  the  mind  which 
cannot  perceive  and  embrace  the  data  pre- 
sented to  it  by  the  senses ;  and  therefore  the 
stupid  person  can,  in  general,  form  no  cor- 
rect juagment.  It  is  a  want  of  the  percep- 
tive powers.  Ray,  Med.  Jur.  c.  3,  |  40.  See 
Imbecility. 

STUPRUM  (Lat.).     In  Roman  Law. 

The  criminal  sexual  intercourse  which  took 
place  between  a  man  and  a  single  woman, 
maid,  or  widow,  who  before  lived  honestly. 
Inst.  4.  18.  4;  Dig.  48.  5.  6;  50.16.101;  1 
Bouvier,  Inst.  Theolo.  ps.  3,  qusDst.  2,  art.  2, 
p.  252. 

SUB- AGENT.     A  person  appointed  by 


an  agent  to  perform  some  duty,  or  the  whole 
of  the  business  relating  to  hi^  agency. 

ft*  A  sub-agent  is  generally  inyested  with 
the  same  rights,  and  incurs  the  same  liabili- 
ties in  regard  to  his  immediate  employers,  as 
if  he  were  the  sole  and  real  principal.  To 
this  general  rule  there  are  some  exceptions : 
for  example,  where,  by  the  general  usage  of 
trade  or  the  agreement  of  the  patties,  sub- 
agents  are  ordinarily  or  necessarily  employed 
to  accomplish  the  ends  of  the  agency,  there, 
if  the  agency  is  avowed  and  the  credit  is 
exclusively  given  to  the  principal,  the  inter- 
mediate agent  may  be  entirely  exempted 
from  all  liability  to  the  sub-agent.  The  agent, 
however,  will  be  liable  to  the  sub-agent 
unless  such  exclusive  credit  has  been  given, 
although  the  real  principal  or  superior  may 
also  be  liable.  Story,  Ag.  {  386 ;  Paley,  Ag. 
Lloyd  ed.  49.  When  the  agent  employs  a 
sub-agent  to  do  the  wiiole  or  any  part  of  the 
business  of  the  agency,  without  the  know- 
ledge or  consent  of  his  principal,  either  ex- 
press or  implied,  the  latter  wul  only  be  en- 
titled to  recover  from  his  immediate  em- 
ployer, and  his  sole  responsibility  is  also  to 
nim.  In  this  case  the  superior  or  real  prin- 
cipal is  not  responsible  to  the  sub-asent, 
because  there  is  no  privity  between  them. 
Story,  Ag.  {{  13,  14,  15,  21/ ,  387. 

8*  Where,  by  an  express  or  implied  agree- 
ment of  the  parties,  or  by  the  usages  of  trade, 
a  sub-agent  is  to  be  employed,  a  privity  ex- 
ists between  the  principal  and  the  sub-asent, 
and  the  latter  may  justly  maintain  his  daim 
for  compensation  both  against  the  principal 
and  his  immediate  employer,  unless  exclusive 
credit  is  given  to  one  of  them ;  and  in  that 
case  his  remedy  is  limited  to  that  party.  1 
Livermore,  Ag.  64 ;  6  Taunt.  147. 

StTB-CONTRACT.  A  contract  by  one 
who  has  contracted  for  the  performance  of 
labor  or  service  with  a  third  party  for  the 
whole  or  part  performance  of  that  labor  or 
service.  9  Mees.  &  W.  Exch.  710;  3  Gray, 
Mass.  362;  17  Wend.  N.  Y.  550;  22  id.  395; 
1  E.  D.  Smith,  N.  Y.  716;  2  id.  558. 

SUB  MODO  (Lat.).  Under  a  qualifica- 
tion.^ A  legacy  may  be  given  sub  modo,  that 
is,  subject  to  a  condition  or  qualification. 

SUB  PEDE  SIGILLI  (Lat.).  Under  the 
foot  of  the  seal ;  under  seal.  This  expression 
is  used  when  it  is  required  that  a  record  should 
be  certified  under  the  seal  of  the  court. 

SUB  POTESTATE  (Lat.).  Under,  or 
subject  to,  the  power  of  another:  as,  a  wife 
is  under  the  power  of  her  husband ;  a  child 
is  subject  to  that  of  his  father;  a  slave  to 
that  of  his  master. 

SUB  SILENTIO  (Lat.).  Under  silence ; 
without  any  notice  being  taken.  Sometimes 
passing  a  thing  sub  eUAUio  is  evidence  of 
consent.    See  Silence. 

SUB-TENANT.     An  under-tenant. 

SUBALTERN.  An  officer  who  exercises 
his  authority  under  the  superintendence  and 
control  of  a  superior. 
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StTBDIVIDB.  To  divide  a  part  of  a 
ihing  which  has  already  been  divided.  For 
example,  when  a  person  dies  leaving  children, 
and  grandchildren,  the  children  of  one  of  his 
own  who  is  dead,  his  propertv  is  divided  into 
as  many  shares  as  he  nad  children,  including 
the  deceased,  and  the  share  of  the  deceased 
is  subdivided  into  as  many  shares  as  he  had 
children. 

BaBINFBUDATION.  The  act  of  an 
inferior  lord  by  which  he  carved  out  a  part 
of  an  estate  which  he  held  of  a  superior,  and 
granted  it  to  an  inferior  tenant  to  be  held  of 
Himself. 

It  was  an  indirect  mode  of  transferring 
the  fief,  and  resorted  to  as  an  artifice  to  elude 
the  feudal  restraint  upon  alienation.  This 
was  forbidden  by  the  statute  of  Quia  Emp- 
tores.  18  Ed.  I. ;  2  Blackstone,  Gomm.  91 ; 
3  Kent,  Comm.  406. 

BUBJECT.  In  Bcotoh  Law.  The  thing 
which  is  the  object  of  an  agreement. 

In  Governmental  Law.  An  individual 
member  of  a  nation,  who  is  subject  to  the 
laws.  This  term  is  used  in  contradistinction 
to  cUizen^  which  is  applied  jbo  the  same  indi- 
vidual when  considering  his  political  rights. 

In  monarchical  governments,  bv  subject  is 
meant  one  who  owes  permanent  allegiance  to 
the  monarch.  See  Body  Politic  ;  Greenleaf, 
Ev.  {  286 ;  Phillippg.  Ev.  732,  n.  1. 

BUBJBCT-MATTBR.  The  cause ;  the 
object ;  the  thing  in  dispute. 

It  is  a  fatal  objection  to  the  jurisdiction  of 
the  court  when  it  has  not  cognizance  of  the 
subject-matter  of  the  action:  as,  if  a  cause 
exclusively  of  admiralty  jurisdiction  were 
brought  in  a  court  of  common  law,  or  a 
criminal  proceeding  In  a  court  having  juris- 
diction of  civil  cases  only.  10  Coke,  68,  76 ; 
1  Ventr.  133 ;  8  Mass.  87 ;  12  id.  367.  In 
such  case,  neither  a  plea  to  the  jurisdiction 
nor  any  other  plea  would  be  required  to  oust 
the  court  of  jurisdiction.  The  cause  might 
be  dismissed  upon  motion  by  the  court,  ez 
officio. 

SUBJECTION  (Lat  tuh^  under,  jacio^ 
to  put,  throw).  The  obligation  of  one  or 
more  persons  to  act  at  the  discretion  or  ac- 
cording to  the  judnnent  and  will  of  others. 
Private  subjection  is  subjection  to  the  author- 
ity of  private  persons.  Public  subjection  is 
subjection  to  the  authority  of  public  per- 
sons. 

BUB-LBASE.  A  lease  by  a  tenant  to 
another  person  of  a  part  of  the  premises 
held  by  him ;  an  under-lease. 

BUBMIBBION  (Lat.  submission — sub, 
under,  miiterej  to  put, — a  putting  under.  Used 
of  persons  or  things.  A  putting  one's  person 
or  property  under  the  control  of  another). 
A  yielding  to  aufhority.  A  citizen  is  bound 
to  submit  to  the  laws,  a  child  to  his  parents, 
a  guardian  to  his  ward.  A  victor  may  en- 
force the  submiRsion  of  his  enemy. 

In  Maritime  Law.  SubmisHion  on  the 
part  of  the  vanquished,  and  complete  posses- 


sion on  the  part  of  the  victor,  transfer  pro- 
perty as  between  belligerents.  1  Gall.  G,  G. 
532. 

In  Praotioe.  An  agreement,  parol  (oral 
or  written)  or  sealed,  by  which  parties  agree 
to  submit  their  differences  to  the  decision  of 
a  referee  or  arbitrators.  It  is  sometimes 
termed  a  reference.  Encycl.  Am.  Arbiter; 
Kyd,  Arb.  11;  Caldwell,  Arb.  16;  17  Ves. 
Ch.  419;  6  Bingh.  596;  3  Mees.  &  W.  Exch 
816;  6  Watts,  Penn.  359 ;  16Vt.663;  4N.Y. 
157 ;  2  Barb.  Ch.  N.  Y.  430. 

3*  It  is  the  authority  given  by  the  parties 
to  the  arbitrators,  empowering  them  to  in- 
quire into  and  determine  the  matters  in  dis- 
pute. 

It  may  be  in  pais,  or  by  rule  of  court,  or . 
under  the  various  statutes.    1  Dev.  No.  C.  82. 

It  may  be  oral,  but  this  is  inconvenient, 
because  open  to  disputes ;  by  written  agree- 
ment not  under  seal  (in  Louisiana  and  Cali- 
fornia the  submission  must  be  in  writing,  5 
La.  133 ;  2  Cal.  92) ;  by  indenture,  with  mu- 
tual covenants  to  abide  by  the  decision  of  the 
arbitrator;  b^  deed-poll,  or  by  bond,  each 
party  executing  an  obligation  to  the  other 
conditioned  to  be  void  respectively  upon  the 
performance  of  the  award.  Caldwell,  Arb. 
16;  6  Watts,  Penn.  357.  If  general  in  terms, 
both  law  and  fact  are  referred,  7  Ind.  49 ;  if 
limited,  the  arbitrator  cannot  exceed  his  au- 
thority.   11  Cush.  Mass.  37. 

8*  When  to  be  made.  A  subminsion  may 
be  made  at  any  time  of  causes  not  in  court; 
and  at  common  law,  where  a  cause  was  de- 
pending, submission  might  be  made  by  rule 
of  court  before  the  trial,  or  by  order  of  nisi 
prius  after  it  had  commenced,  which  was 
afterwards  made  a  rule  of  court.  1  Mann.  & 
Q.  976 ;  2  Bamew.  &  Aid.  395 ;  3  Serg.  &  R. 
Penn.  262;  1  Ball.  Penn.  145,  355 ;  4  Halst. 
N.  J.  198. 

Who  may  make.  Any  one  capable  of 
making  a  disposition  of  his  property  or  re- 
lease of  his  right,  or  capable  of  suing  or 
being  sued,  may  make  a  binding  submission 
to  arbitration ;  but  one  under  civil  or  natural 
incapacity  cannot  be  bound  by  his  submis- 
sion. Watson,  Arb.  65;  Russell,  Arb.  20;  2 
P.Will.  Ch.  45^0;  9  Ves.  Ch.  350;  1  Dowl. 
&L.145;  8Me.315;  llid.326;  2N.H.484; 
8  Vt.  472;  16  Mass.  396;  5  Conn.  367;  1 
Barb.  N.  Y.  584;  14  Johns.  N.  Y.  302;  5 
Wend.  liT.Y.  20;  5  Hill,  N.  Y.  419;  2  Rob. 
Va.  761;  6  Munf.  Va.  468;  Paine,  C.  C.  646; 

I  Wheat.  304;  5  How.  83. 

4.  In  general,  in  cases  of  incapacity  of 
the  real  owner  of  property,  as  well  as  in 
many  cases  of  agency,  the  person  who  has 
the  legal  control  of  the  property  may  make 
submission,  including  a  husband  for  his 
wife.  Strange,  351;  5  Ves.  846;  a  parent  or 
guardian  for  an  infant,  Latch,  207 ;  March, 
111,  141;    Freem.  Ch.  62,  139;    1  Wils.  28; 

II  Me.  326;  12  Conn.  376;  3  Caines,  N.  Y. 
253 ;  but  not  a  guardian  ad  Utem^  9  Humphr. 
Tenn.  129;  a  trustee  for  his  centui  que  trust, 
3  Esp.  101;  2  ChJtt.  Bail.  40;  1  Lutw.  571; 
an  attorney  for  his  client,  1  Wils.  28,  58; 
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1  Salk.  70;  ]  Ld.  Raym.  246;  12  Mod.  129; 
Dy .  217  6 ;  12  Ala.  252 ;  9  Penn.  St.  101 ;  19 
id.  418 ;  23  uL  393 ;  1  Park.  Grim.  N.  Y.  387 ; 

2  Hill.  N.  Y.  271;  4  T.  B.  Monr.  Ky.  375;  7 
Cranch,  43G;  but  Bee  6  Weekl.  Rep.  10;  an 
agent  duly  authorized  for  his  pnucipal,  4 
Taunt.  378.  486;  8  Barnew.  &  C.  16;  5  irf. 
141 ;  8  Vt.  472 ;  11  Mass.  449 ;  6  Green.  N.  J. 
38;  20  N.  H.  405;  8  N.  Y.  160;  an  executor 
or  administrator  at  his  own  peril,  but  not 
thereby  necessarily  admitting  assets,  2 
Strange.  1144:  5  Term.  6;  7  id.  453;  5 
Mass.  15;  20  Pick.  Mass.  584;  6  Leigh.  Ya. 
62;  5  X  B.  Monr.  Ky.  240;  5  Conn.  621 ;  see 

5  Bingh.  200;  1  Barb.  N.  Y.  419;  3  Harr. 
N.  J.  442 ;  assignees  under  bankruptcy  and 
insolvency  laws,  under  the  statutory  restric- 
tions, Stat.  6 Geo,  lY.  c.  16.  and  state  statutes; 
the  right  being  limited  in  all  cases  to  that 
which  the  person  acting  can  control  and 
legally  dispose  of,  6  Mass.  78 ;  6  Munf.  Ya. 
453 ;  4  T.  B.  Monr.  Ky.  240 ;  21  Miss.  133 ; 
BUT  NOT  INCLUDING  a  partner  for  a  partner- 
ship. 3  Bingh.  101 ;  Holt.  143  ;  1  Grompt.  M. 

6  R.  Exch.  681 ;  1  Pet.  221 ;  19  Johns.  N.  Y. 
137  ;  2  N.  H.  284 ;  5  Gill  &  J.  Md.  412 ;  12 
Serg.  &  R.  Penn.  243 ;  Gollyer,  Partn.  JJ  439 
-470 ;  3  Kent,  Gomm.  49. 

5.  What  may  he  included  in  a  submission. 
Generally,  any  matter  which  the  parties 
might  adjust  by  agreement,  or  whicn  may 
be  the  subject  of  an  action  or  suit  at  law, 
except  perhaps  actions  (qui  tarn)  on  penal 
statutes  by  common  informers;  for  crimes 
cannot  be  made  the  subject  of  adjustment 
and  composition  by  arbitration,  this  being 
against  tne  most  obyious  policy  of  the  law, 
Caldwell,  Arb.  12;  Comyns,  Dig.  Arh,  (D3, 
4);  5  Wend.  N.  Y.  Ill;  2  Gow.  N.  Y.  638; 

3  Gaines,  N.  Y.  320;  9  Johns.  N.  Y.  38;  13 
Serg.  k  R.  Penn.  319 ;  2  Rawle.  Penn.  341 ; 

7  Gonn.  345 ;  6  N.  H.  177 ;  16  Miss.  298 ;  16 
Vt.  450;  lOGillA  J.  Md.  192;  SMunf.Va. 
10;  4  Dall.  Penn.  120;  including  a  debt  cer- 
tain on  a  specialty,  any  question  of  law,  the 
construction  of  a  will  or  otner  instrument^  any 

Sersonal  injury  on  which  a  suit  will  lie  for 
ainages,  although  it  may  be  also  indictable. 
2  Madd.  Gh.  6;  7  Taunt.  422;  9  Yes.  Gh. 
367;  10  Mod.  59;  1  Lev.  592;  8  Me.  119, 
288 ;  6  t>ick.  Mass.  148. 

6.  An  agreement  to  refer  future  disputes 
will  not  be  enforced  by  a  decree  of  specific 
performance,  nor  will  an  action  lie  ror  re- 
fusing to  appoint  an  arbitrator  in  accordance 
with  such  an  agreement.  6  Yes.  Gh.  815;  2 
Sim.  &  S.  Gh.  418;  2  Bos.  &  P.  135  ;  2  Stor. 
C.  G.  800;  15  Ga.  473.  It  is  considered  against 
public  policy  to  exclude  from  the  tribunals 
of  the  state  disputes  the  nature  of  which 
cannot  be  foreseen.  1  Wils.  Gh.  129;  4 
Brown,  Gh.  312,  315;  2  Yes.  Gh.  131;  19  id, 
431;  1  Swanst.  Gh.  40.  See  31  Penn.  St. 
306. 

Effect  of.  A  submission  of  a  case  in  court 
works  a  discontinuance  and  a  waiver  of  de- 
fects in  the  process,  2  Penn.  St.  868;  18 
Johns.  N.  Y.  22 ;  12  Wend.  N.  Y.  403 ;  3 
Sandf.  N.  Y.  4 ;    10  Yerg.  Tenn.  439 ;     2 


Humphr.  Tenn.  516;  10  Mass.  253;  5  Gray, 
Mass.  492;  4  Hen.  k  M.  Ya.  363;  5  Munf. 
Ya.  10;  5  Wise.  421 ;  4  N.  J.  647;  41  Me. 
355;  30  Yt.  610;  2  Gurt.  G.  C.  28;  see  20 
Barb.  N.  Y.  262;  9  Tex.  44;  and  the  bail  or 
sureties  on  a  replevin  bond  are  discharged. 
17  Mass.  591;  1  Pick.  Mass.  192;  4  Green, 
N.  J.  277;  7  id.  348;  1  Ired.  No.  C.  9;  3 
Ark.  214;  2  Barnew.  <fe  Ad.  774;  Russell, 
Arb.  88.  But  see  6  Taunt.  379 ;  10  Bingh 
118.  But  this  rule  has  been  modified  in  Eng- 
land by  statute.  Stat.  17  &  18  Yict.  c  1^, 
811;  8Exch.  327. 

Y*  The  submission  which  defines  and  limits 
as  well  as  confers  and  imposes  the  duty  of 
the  arbitrator  must  be  followed  by  him  in 
his  conduct  and  award ;  but  a  fair  and  liberal 
construotion  is  allowed  in  its  interpretation. 

1  Wms.  Saund.  65 ;  Croke  Gar.  226 ;  11  Ark. 
477;   3  Penn.  St  144;    13  Johns.  N.  Y.  187; 

2  N.  H.  126;  2  Pick.  Mass.  534;  3  Halst.  N. 
J.  195 ;  1  Pet.  2^.  If  general,  it  submits 
both  law  and  fact,  7  Ind.  49;  if  limited,  the 
arbitrator  cannot  exceed  his  authority.  11 
Gush.  Mass.  37. 

The  statutes  of  many  of  the  states  of  the 
United  States  provide  for  submissions  by  the 
parties  before  a  justice  of  the  peace,  inVhich 
case  the  award  will  be  enforced  as  if  it  had 
been  made  under  rule  of  court;  and  statutes 
also  regulate  submissions  made  under  rule 
of  court. 

8«  Revocation  of  a  submission  may  take 
place  at  any  time  previous  to  the  award, 
though  it  be  expressed  in  the  agreement  to 
be  irrevocable.  The  remedy  of  the  injured 
party  is  by  an  action  for  breach  of  the  agree- 
ment. 2  Kebl.  64;  8  Goke,  81 ;  5  Taunt.  402; 
7  East,  608 ;  6  Bingh.  443 ;  4  Barnew.  k  0. 
103;  10  id.  483;  16  Johns.  N.Y.  205;  IGow. 
N.  Y.  235 ;  12  Wend.  N.  Y.  578 ;  1  Hill.  N.  Y. 
44;  12  Mass.  49;  20  Yt.  198;  28  id.  532;  26 
Me.  251,  459;  3  Day,  Gonn.  118;  23  Penn. 
St.  393 ;  4  Sneed,  Tenn.  462 ;  6  Dan.  Ky.  307. 
A  submission  by  deed  must  be  revoked  by 
deed.    8  Goke,  72,  and  cases  above. 

A  submission  under  rule  of  court  is  gene- 
rally irrevocable,  by  force  of  statutory  pro- 
visions, both  in  England  and  the  United 
States.  Stat.  3  &  4  Will.  lY.  c  42 ;  6  Burr. 
497;  12  Mass.  47;  4  Me.  459;  lAshm.Penn. 
45 ;  1  Binn.  Penn.  42 ;  3  Yeates,  Penn.  42 ; 
6  N.  H.  36 ;  4  Gonn.  498 ;  5  Paige,  Gh.  N.  Y. 
575 ;  11  id.  529 ;  3  Halst.  N.  J.  116 ;  3  Ired. 
No.  G.  333 ;  19  Ohio,  245. 

9.  A  submission  at  common  law  is  gene- 
rally revoked  by  the  death  of  either  party 
(unless  it  be  stipulated  otherwise),  or  of  the 
arbitrator,  or  his  refusal  to  act,  1  Marsh. 
366 ;  7  Taunt.  571 ;  1  Moore,  287  ;  2  Barnew. 
k  Aid.  394 ;  3  Barnew.  &  G.  144 ;  3  Dowl.  k 
R.  608 :  3  Bingh.  n.  c.  20 ;  6  id.  158 ;  8  Mees. 
&  W.  Exch.  873 ;  but  see  15  Pick.  Mass.  79 ; 

3  Halst.  N.  J.  116 ;  3  Gill.  Md.  192 ;  2  Gill 
k  J.  Md.  479 ;  3  Swan,  Tenn.  90 ;  15  Ga. 
473;  by  marriaae  of  a  feme  sole,  and  the 
husband  and  wife  may  then  be  sued  on  her 
arbitration  bond.  2  Kebl.  865 ;  Rolle.  331 ; 
5  East,  266.    It  is  not  revoked  bv  the  bank 
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ruptcy  of  the  party  or  by  the  death  of  the 
arbitrator  after  publication  of  the  award.  4 
Barnew.  &  Aid.  250 ;  2  Chitt.  Bail,  43 ;  2 
Mann.  &  G.  55 ;  1  G.  B.  131 ;  9  Barnew.  & 
C.  629 ;  29  Eng.  L.  &  Eq.  362 ;  21  Ga.  1. 

SUBNOTATIONS  (Lat.).  In  CivU 
Law.  The  answers  of  tne  princa  to  ques- 
tions which  had  been  put  to  him  respecting 
some  obscure  or  doubtful  point  of  law.  See 
Rescript. 

SUBORNATION  OF  PBRJUR7.  In 
Criminal  Law.  The  procuring  another  to 
commit  legal  peijury,  who  in  consequence  of 
the  persuasion  takes  the  oath  to  which  he  has 
been  incited.  Hawkins,  PI.  Or.  b.  1,  c.  69, 
8.  10. 

ti.  To  complete  the  offence,  the  false  oath 
mast  be  actually  taken,  and  no  abortive 
attempt  to  solicit  will  complete  the  crime.  2 
Show.  1 ;  5  Mete.  Mass.  ^1. 

But  the  criminal  solicitation  to  commit 
perjury,  though  unsuccessful,  is  a  misde- 
meanor at  common  law.  2  East,  17 ;  6  id, 
464;  2  Chitty,  Grim.  Law,  317.  For  a  form 
of  an  indictment  for  an  attempt  to  suborn  a 
person  to  commit  perjury,  see  2  Chitty,  Grim. 
taw,  480. 

8.  The  act  of  congress  of  March  3,  1825, 
i  13,  provides  that  if  any  person  shall  know- 
ingly or  wilfully  procure  any  such  perjury, 
mentioned  in  the  act,  to  be  committed,  every 
anch  person  so  offending  shall  be  guilty  of 
Aubomation  of  peijury,  and  shall,  on  convic- 
tion thereof,  be  punisned  by  fine,  not  exceed- 
ing two  thousand  dollars,  and  by  imprison- 
ment and  confinement  to  hard  labor,  not 
exceeding  five  years,  according  to  the  aggra- 
vation of  the  offence.  See  8  How.  41,  and, 
generally,  Yiner,  Abr. ;  Bishop,  Grim.  Law. 

SUBPCBNA  (Lat.  sub,  under,  pcena, 
penalty).  In  Practloe.  A  process  to  cause 
a  witness  to  appear  and  give  testimony,  com- 
manding him  to  lay  aside  all  pretences  and 
excuses,  and  appear  before  a  court  or  magis- 
trate therein  named,  at  a  time  therein  men- 
tioned, to  testifv  for  the  party  named,  under 
a  penalty  therein  mentioned.  This  is  called 
distinctively  a  subpoena  ad  testificandum. 

On  proof  of  service  of  a  subpoena  upon  the 
witness,  and  that  he  is  material,  an  attach- 
ment may  be  issued  against  him  for  a  con- 
tempt, if  he  neglect  to  attend  as  com- 
manded. 

In  Chanoery  Practice.  A  mandatory 
writ  or  process  directed  to  and  i^uiring  one 
or  more  persons  to  appear  at  a  time  to  come 
and  answer  the  matters  charged  against  him 
or  them.  The  writ  of  subpoena  was  origin- 
ally a  process  in  the  courts  of  common  law, 
to  enforce  the  attendance  of  a  witness  to  give 
evidence;  but  this  writ  was  used  in  the  court 
of  chancery  for  the  same  purpose  as  a  cita- 
tion in  the  courts  of  civil  and  canon  law,  to 
compel  the  appearance  of  a  defendant,  and 
to  oblige  him  to  answer  upon  oath  the  allega- 
tions of  the  plaintiff. 

It  was  invented  by  John  Waltham,  bishop  of 
Salisbury,  an  1  chancellor  to  Rich.  II.,  under 


the  authority  of  the  statutes  of  Westminster 
2,  and  13  Edw.  I.  c.  34,  which  enabled  him 
to  devise  new  writs.  Cruise,  Dig.  t.  11,  o. 
1,  a  12-17.  See  Viner,  Abr.  Subpcma;  I 
Swanst  209;  Spence,  Eq.  Jur. 

SUBPCBNA    DUCES    TECUM.      In 

Practice.  A  writ  or  propess  of  the  same 
kind  as  the  subpcena  ad  iesiiiicandum^  in- 
cluding a  clause  requiring  the  witness  to 
bring  with  him  and  produce  to  the  court 
books,  papers,  etc.,  in  his  hands,  tending  to 
elucidate  the  matter  in  issue.  3  Blackstone, 
Gomm.  382.    See  Discovert. 

8UBREPTIO  (Lat.).  In  CivU  Law. 
Obtaining  gifts  of  escheat,  et<;.  from  the 
king  by  concealing  the  truth.  Bell,  Diet.; 
Galvinus,  Lex.  SuMpere, 

SUBREPTION.  In  French  Law.   The 

fraud  committed  to  obtain  a  pardon,  title,  or 
grant,  by  alleging  facts  contrary  to  truth. 

SUBROGATION.  The  substitution  of 
another  person  in  the  place  of  the  creditor, 
to  whose  rights  he  succeeds  in  relation  to  the 
debt.  That  change  which  puts  another  per- 
son lA  the  place  of  the  creditor,  and  which 
makes  the  rieht,  the  mortgage,  or  the  se- 
curity which  me  creditor  has  pass  to  the  per- 
son who  is  subrogated  to  him, — that  is  to 
say,  who  enters  into  his  right.  Domat,  Giv. 
Law,  pt.  i.  1.  iii.  t.  i.  {  vi. 

It  ia  a  legal  fiotion  by  foroe  of  which  an  obliga- 
tion extinguished  by  payment  made  by  a  third 
party  is  considered  as  continuing  to  subsist  for  the 
benefit  of  this  third  person,  who  makes  but  one 
and  the  same  person  with  the  creditor  in  the  view 
of  the  law.  Subrogation  is  the  act  of  putting  one 
thing  in  place  of  another,  or  one  person  in  place 
of  another.  Guyot,  Repertoire  Universelle,  Sub- 
rogation f  sect  ii. 

The  substitution  of  one  creditor  to  the  rights 
and  securities  of  another.  Subroffatio  e»t  tratu- 
ftitio  uni'iM  ereditorit  in  alium  eadem  vel  mitiori 
eonditiane.     Merlin,  Inst,  de  Droit,  Subroffatio, 

Subrogation  gives  to  the  substitute  all  the  rights 
of  the  party  for  whom  he  is  substituted.  4  Md. 
Ch.  Deo.  253.  Among  the  earlier  civil-law  writers, 
the  term  seems  to  have  been  used  synonymously 
with  mbatitution ;  or,  rather,  mbttitution  included 
subrogation  as  well  as  its  present  more  limited  sig- 
nification. See  Domat,  Civ.  Law,  patnm;  Pothier, 
Obi.  jDOMtm.  The  term  aubHiiution  is  now  almost 
altogether  confined  to  the  law  of  devises  and  chan- 
oery practice.    See  Substitution. 

The  word  subrogation  is  originally  found  only 
in  the  civil  law,  and  has  been  adopted,  with  the  doo- 
trine  itself,  thence  into  equity ;  but  in  the  law  as 
distinguished  from  equity  it  hardly  appears  as  a 
term,  except  perhaps  in  those  states  where,  as 
in  Pennsylvania,  equity  is  administered  through 
the  forms  of  law.  There  the  term  subrogation, 
adopted  from  the  Roman  law,  has  of  late  years 
come  into  quite  general  use.  6  Penn.  St.  504.  The 
equitable  doctrine  of  marshalling  assets  is  plainly 
derived  from  the  Roman  law  of  subrogation  or 
substitution ;  and  although  the  word  is  or,  rather, 
has  been  used  sparingly  in  the  common  law,  many 
of  the  doctrines  of  subrogation  are  familiar  to  the 
oourts  of  oommon  law. 

Subrogation  differs  from  cession  in  this  that 
while  cession  only  substitutes  the  one  to  whom  the 
debt  is  ceded  in  place  of  the  ceder,  in  subrogation 
the  debt  would  have  become  extinguished  but  for 
the  effect  of  the  subrogation;  and,  also,  beoanw 
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although  sabrogation  suppqaes  a  oh^pge  in  the 
person  of  the  creditor,  it  does  not  imply  novation ; 
but)  through  the  fiction  of  the  law,  the  party  who 
iB  subrogated  is  considered  as  making  only  one 
vid  the  same  person  with  the  creditor,  whom  he 
snoceeds.  Massd,  Droit  Gommerciel,  Payment  in 
Subrogation. 

It  is  one  thing  to  decide  that  a  surety  is  entitled, 
on  payment,  to  have  an  assignment  of  the  debt, 
and  quite  another  to  decide  that  he  is  entitled  to 
be  subrogated  or  substituted  as  to  the  equities  and 
securities  to  the  place  of  the  creditor,  as  against 
the  debtor  and  his  oo-suretiesk  Story,  Eq.  Jar.  | 
493,  n.;  2  McLean,  G.  G.  451;  1  Dev.  Gh.  No.  G. 
137. 

Subrogation  of  persons  is  of  three  sorts: — 

First,  the  canonists  understand  by  subrogation 
the  succession  of  a  priest  to  the  rights  of  action  of 
the  occupant  of  a  benefice  who  has  died  during  a 
suit  Ouyot,  Rupert.  Uniy.  Subrogation  of  Per- 
90119,  sect.  i. 

Stcond,  the  second  sort  arose  f^om  a  local  cus- 
tom of  the  Bourbonnais,  and  had  for  its  object  the 
protection  of  the  debtor  from  the  effects  of  collu- 
sion on  the  part  of  the  attaching  creditor. 

Third,  subrogation  in  fact  to  aliens  and  pledges, 
which  is  only  the  change  of  one  creditor  for  an- 
other. See  Guyot,  ut  tup,,  and,  also,  Massd,  Droit 
Gommerciel. 

Nearly  all  the  instances  in  which  the  common 
law  has  adopted  the  doctrines  of  subrogation  have 
arisen  under  this  latter  class. 

3*  ConveniioncU  Bubrogation  results,  as  its 
name  indicates,  from  the  agreement  of  the 
parties,  and  can  take  effect  only  by  agree- 
ment. This  agreement  is,  of  course,  with 
the  party  to  be  subrogated,  and  may  be  either 
by  the  debtor  or  creditor.  La.  Civ.  Code, 
1249. 

Thus,  it  may  happen  when  the  creditor  re- 
ceiving payment  irom  the  third  person  sub- 
rogates the  payer  to  his  right  against  the 
debtor.  This  must  happen  by  express  aeree- 
roent;  but  no  formal  words  are  required. 
This  sort  of  subrogation  only  takes  place 
where  there  is  a  payment  of  the  debt  by  a 
third  party, — not  where  there  is  an  assign- 
ment, m  which  case  subrogation  results  from 
the  assignment. 

This  principle  is  recognized  by  the  com- 
mon law  in  cases  where  upon  payment  the 
securities  are  transferred  to  a  party  having 
an  interest  in  the  payment.  Or,  in  case  the 
debtor  borrows  money  from  a  third  party  to 
pay  a  debt,  he  may  subrogate  the  lender  to 
the  rights  of  the  creditor ;  for  by  this  change 
the  rights  of  the  other  creditors  are  not  in- 
juriously affected.  To  make  this  mode  of 
Bubrogation  yalid,  the  borrowing  and  dis- 
charge must  take  place  before  a  notary ;  in 
the  borrowing  it  must  be  declared  that  the 
money  has  been  borrowed  to  make  payment, 
and  in  the  discharge,  that  it  has  been  made 
«  with  money  furnished  by  the  creditor.  Mass^, 
Droit  Gommerciel,  lib.  5,  tit.  1,  cb.  5,  H  1,  2. 

8*  Legal  subrogation  takes  place  to  its  full 
extent — 

First,  for  the  benefit  of  one  who  being 
himself  a  creditor  pays  the  claim  of  another 
who  has  a  preference  over  him  by  reason  of 
his  liens  and  securities.  For  in  this  case,  it 
is  said,  it  is  to  be  presumed  that  be  pays  for 
the  purpose  of  securing  his  own  deot;  and 


this  distinguishes  his  case  from  that  of  a 
mere  stranger.  Domat,  Ciy.  Law,  part  1, 
lib.  3,  tit.  1,  {  6,  art.  6 ;  Dig.  qui  pvL  in  t  ig, 
1. 16;  1. 11,  i  4;  1. 12,  {9;  1. 17,  i  9.  And  *». 
at  common  law,  if  a  junior  mortgagor  pays 
off  the  prior  mortgage,  he  is  entitled  to  de- 
mand an  assignment  thereof. 

Second,  for  the  benefit  of  the  purchasers 
of  an  immovable,  who  uses  the  price  which 
he  paid  in  paying  the  creditors  to  whom  the 
inheritance  was  mortgaged. 

Third,  for  the  benefit  of  him  who,  being 
held  with  others  or  for  others  for  the  payment 
of  the  debt,  has  an  interest  in  discharging  it. 

Subrogation  takes  place  for  the  benefit 
of  co-promisors  or  co-guarantors,  as  between 
themselyes,  and  for  the  benefit  of  sureties 
against  their  principals. 

But  between  co-guarantors  and  co-promisors 
subrogation  benefits  him  who  pays  the  debt 
only  to  the  extent  of  enabling  him  to  recover 
from  each  separately  bis  portion  of  the  debt 

Whether  one  of  four  debtors  who  pays  is 
subrogated  in  solido  against  the  other  three 
for  their  proportion,  or  only  against  each  one 
separately  for  his  share,  is  an  open  question. 
Guyot,  w),  sup.  But  in  case  of  the  insol- 
vency of  one  of  the  three,  all  who  are  sol- 
vent must  divide  the  loss.  This  doctrine  is 
adopted  in  the  common  law  under  the  name 
of  contribution.    See  Contribution. 

4*  As  against  his  co-sureties,  the  surety  in- 
creasing the  value  of  their  joint  security  is 
entitled  to  subrogation  only  to  the  amount 
actually  paid.  6  And.  857 ;  12  Gratt.  Va.  642. 
Any  arrangement  by  one  co-surety  with  the 
principal  enures  to  the  benefit  of  all  the  co- 
sureties.   26  Ala.  N.  s.  280,  728. 

If  one  of  several  grantees  of  a  mortgagor 
pays  the  mortgage,  the  debt  is  discharged  as 
to  all.    7  Mass.  355. 

Subrogation  for  the  whole  sum  takes  place 
only  when  the  person  who  pays  ought  to  have 
recourse  to  the  principal  debtor  for  the  whole. 
But  when  the  person  paying  ought  only  to 
have  recourse  for  part,  and  is  debtor  without 
recourse  and  on  bis  own  account  also,  the 
subrogation  will  only  be  for  the  portions  for 
which  he  might  have  recourse.  Mass^,  ub, 
sup. 

Most  of  the  cases  of  subrogation  so  called 
in  the  common  law  arise  from  transactions  of 
principals  and  sureties. 

Courts  of  equity  have  held  sureties  entitled, 
upon  payment  of  the  debt  due  by  their  prin- 
cipal to  the^reditor,  to  have  the  full  benefit 
of  all  the  collateral  securities,  both  of  a  legal 
and  equitable  nature,  which  the  creditor  has 
taken  as  an  additional  pledge  for  his  debt. 
Story,  Eq.  Jur.  i  499. 

It  is  a  settled  rule  that  in  all  cases  where 
a  party  only  secondarily  liable  on  an  obliga- 
tion is  compelled  to  discharge  it,  he  hsis  a 
right  in  a  court  of  equity  to  stand  in  the 
place  of  the  creditor,  and  be  subrogated  to 
all  his  rights  against  the  party  previously 
liable.  4  Johns.  Ch.  N.  yT  123;  3  Paige, 
Ch.  N.  Y.  117;  17  Johns.  N.  Y.  584;  2  Call, 
Va.  125;    11  Ves.  Ch.  12,  22;    14  id.  162;  2 
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Binn.  Penn.  382;  3  Stor.  C.  C.  392;  1  Gill  & 
J.  Md.  346;  2  Yerg.  Tenn.  346;  6  Rand.  Va. 
98;  8  Watts,  Penn.  384;  2  Penn.  St.  296;  I 
Harr.  Del.  367;  1  Ired.  Eq.  No.  C.  113;  11 
Gratt,  Va.  622;  2  M'Cord,  Ch.  So.  C.  455;  3 
Ala.  N.  s.  302;  26  id.  250;  5  B.  Monr.  Kj. 
393 ;  3  Humphr.  Tenn.  547 ;  6  Gill  &  J.  Md. 
243;  3  Leigh,  Va.  272;  4  Hen.  &  M.  Va. 
436;  1  Dev.  Eq.  No.  C.  137;  2  Dev.  &  B. 
Eq.No.C.390;  10  Yerg.  Tenn.  310;  27  Miss. 
679;  17  Conn.  575;  17  Ene.  L.  &  Eq.  346. 
This  is  clearly  the  case  where  the  surety 
takes  an  assignment  of  the  security.  2  Me. 
341. 

5*  If  a  surety  on  a  debt  secured  by  mort- 
gage pays  the  debt,  he  is  entitled  to  the 
mortgage  as  security.  1  Turn.  &  R.  Oh.  224; 
4 Russ.  Ch. 277 ;  1  Younge,  Ch.  Ill;  3  Mylne 
&  R.  Ch.  183;  2  Swanst.  Ch.  191;  2  Sim.  Ch. 
155.  In  all  cases  the  payment  must  have 
been  made  by  a  party  liable,  and  not  by  a 
mere  volunteer.  3  Paige,  Ch.  N.  Y.  117;  1 
Spears,  Eq.  So.  C.  37 ;  2  Brock.  Va.  252. 
Tne  creditor  must  have  had  his  claim  fully 
satisfied,  1  Gill  &  J.  Md.  347 ;  3  Md.  Ch.  Dec. 
334,  and  the  surety  claiming  subrogation 
must  have  paid  it,  6  Watts,  Penn.  221 ;  7 
Watts  &  S.  Penn.  99;  3  Heyw.  No.  C.  14;  3 
Barb.  Ch.  N.  Y.  625;  11  Ired.  No.  C.  118;  13 
111.  68,  and  is  subrogated,  where  he  has  paid 
to  redeem  a  security,  only  to  the  amount  he 
has  paid,  whatever  be  the  value  of  the  secu- 
rity. 19  Miss.  632;  2  Sneed,  Tenn.  93;  11 
Gratt  Va.  522.  But  giving  a  note  is  pay- 
ment within  this  rule.   8  Tex.  66. 

Judgment  obtained  against  the  principal 
and  surety  does  not  destroy  the  relation  as 
between  themselves.  2  Ga.  239;  11  Barb. 
N.  Y.  159.  If  a  judgment  is  recovered 
against  a  debtor  and  surety  separat-ely  for 
the  same  amount,  the  surety  can  enforce  the 
judgment  against  his  principal  when  as- 
signed to  him  affcer  he  paid  tne  amount  of 
the  judgment.  10  Johns.  N.  Y.  524;  3  Rich. 
Eq.  So.  C.  139. 

A  surety  in  a  judgment,  to  obtain  a  stay 
of  execution,  is  not  entitled  to  be  substituted 
on  paying  the  judgment.  5  Watts  &  S.  Penn. 
352;  1  Penn.  St.  512.  Nor  can  the  surety  be 
subrogated,  although  he  has  paid  a  judgment, 
if  he  has  brought  suit  against  his  principal 
and  failed  to  recover.    8  Watts,  Penn.  384. 

6*  If  a  judgment  is  recovered  and  the 
sureties  pay,  they  are  entitled  to  be  subro- 
gated, 1  Watts  &  S.  Penn.  155;  3  Leigh,  Va. 
272;  14  Ga.  674;  5  B.  Monr.  Ky.  393;  22 
Ala.  N.  8.  782;  3  Sandf.  Ch.  N.  Y.  431,  even 
where  a  mortgage  had  been  given  them,  but 
which  turned  out  to  be  invalid.  4  Hen.  &  M. 
Ya.  436.  This  seems  to  be  contradicted  in  3 
Gratt.  Va.  343. 

Entry  of  satisfaction  on  a  judgment  does 
not  destroy  subrogation,  if  the  entry  was  not 
made  at  the  instance  of  the  surety.  20  Penn. 
St.  41. 

Where  the  surety  has  become  liable  on  the 
contract  of  his  principal,  when  the  principal 
fails  to  perform  the  contract  the  surety  may 
Day  and  be  subrogated.    6  Gill  &  J.  Md.  243 ; 


15  N.  H.  119:  thus,  where  the  surety  was 
held  on  a  bond  which  he  was  obliged  to  pay, 
2  Call,  Va.  125;  1  Ired.  Ch.  No.  C.  340;  3 
id.  17,  147;  22  Vt.274;  and  this  even  where 
the  bond  was  given  to  the  United  States  to 
pay  duties  on  goods  belonging  to  a  third 

Eerson.  4  Rana.Va.  438.  And  where  the 
ond  was  given  for  the  payment  of  the  price 
of  land,  he  was  allowed  to  sell  the  lana.  2 
Dev.  &  B.  No.  C.  390;    3  Ala.  m.  s.  430;    2 

B.  Monr.  Ky.  50. 

But  it  is  said  the  mere  payment  does  not 
ipso  facto  subrogate  him.  o  Watts  &  S.  Penn. 
190. 

If  the  surety  be  also  a  debtor,  there  will 
be  no  substitution,  unless  expressly  made,  2 
Penn.  St.  296 ;  and  the  person  who  claims  a 
right  of  subrogation  must  have  superior 
equities  to  those  opposing  him.    3  Penn.  St.. 

Sureties  of  a  surety,  and  his  assignee,  are 
entitled  to  all  the  rights  of  the  surety,  and 
to  be  substituted  to  his  place  as  to  all  reme- 
dies against  the  principal  or  his  estate.  5 
Barb.  N.  Y.  398 ;  22  Vt  274. 

Y.  Fourth^  subrogation  is  allowed  in  the 
civil  law  for  the  benefit  of  the  beneficiary 
heir  who  has  paid  with  his  own  money  the 
debts  of  the  inheritance.    Mass^,  ub.  sup. 

Fifth,  and  for  the  benefit  of  the  payer  of 
a  debt  through  the  medium  of  a  bill  of  ex- 
change or  promissory  negotiable  note.  Code 
Commerciel,  159. 

Sixihf  and  for  the  benefit  of  the  successive 
indorsers  of  a  note,  to  the  rights  of  those 
who  follow  them  against  those  who  precede 
them,  when  they  are  called  upon  to  pay  the 
note. 

The  debt  of  the  accepter  of  a  bill  is  not 
extinguished  by  the  payment  of  the  bill  by 
the  indorser  or  drawer ;  for  the  same  rights 
will  remain  against  him,  in  their  favor, 
which  the  holder  had  himself,  unless  he  is  a 
mere  accommodation  accepter.  Story,  Bills, 
2  422.  See  a  limitation  in  19  Barb.  N.  Y. 
562. 

But  if  payment  is  made  by  an  indorser 
who  had  not  received  due  notice,  it  is  at  his 
own  risk,  and  he  can  ordinarily  have  no  re- 
course over  to  third  persons.  Chitty,  Bills, 
c.  9. 

An  accommodation  accepter  is  not  entitled 
on  payment  to  a  security  given  to  an  accom- 
modation indorser.     1  Dev.  Eq.  No.  C.  205. 

An  accommodation  indorser  who  is  obliged 
to  pay  the  note  is  subrogated  to  the  collate- 
ral securities.  12  La.  Ann.  733.  This  sub- 
rogation in  the  civil  law  operates  for  the 
benefit  of  a  holder  by  intervention  {i.e.  who 
pays  for  the  honor  of  the  drawerj. 

This  species  of  subrogation  (by  indorse- 
ment) is  to  be  distinguished  from  that  which 
a  surety  on  a  note  has  when  he  is  compelled 
to  pay.  Such  surety  is  entitled  to  the  benefit 
of  all  the  securities  which  the  holder  has.  2 
Rich.  Eq.  So.  C.  179;  4  Ired.  Eq.  No.  C.  22; 
22  Penn.  St  68 ;    7  N.  H.  236 ;    7  Rich.  So. 

C.  112. 

8«  In  the  civil  law,  an  agent  who  buys 
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goo^  for  his  principal  with  his  own  money 
18  80  far  subrogated  to  the  principal's  rights 
that  if  he  fails  the  agent  may  sell  his  goods 
as  if  they  were  his  own.  Cour  de  Cass.^ov. 
14,  1810;  Dev.  et  Car.  3.  1.  258. 

An  insurer  of  real  property  is  subrogated 
to  the  rights  of  the  insured  against  third 
parties  who  are  responsible  for  the  loss  at 
common  law.  3  Dougl.  63,  245 ;  2  Bamew. 
&  C.  254;  13  Meto.  Mass.  99;  39  Me.  253; 
25  Conn.  265.  But  an  insurance  company  is 
not  subrogated  to  the  rights  of  a  mortgagee 
who  has  paid  the  premiums  himself,  so  as  to 
demand  an  asnignment  of  the  mortgage  be- 
fore paying  his  claim  when  the  buildingB 
were  burned.  7  Cush.  Mass.  1;  2  Gray, 
Mass.  216 ;  8  Hare,  Ch.  216. 

In  Canada,  this  subrogation  takes  place,  1 
Low.  Can.  222,  and  would  probably  m  New 
York.    17  N.  Y.  429. 

In  the  civil  law,  whoever  paid  privileged 
debts,  such,  for  example,  as  the  funeral  ex- 
penses, had  by  subrogation  the  prior  claim : 
Eorum  ratio  prior  eat  creditorum  quorum  pe- 
cunia  ad  creditores  privilegios  pervenit.  Dig. 
de  reb.  anc.jud.  pos.  1.  24,  {  3. 

So,  if  during  the  community  of  goods 
arising  from  the  relation  of  husband  and 
wife  an  annuity  which  was  due  from  one  of 
them  only  was  redeemed  by  the  money  be- 
longing to  both,  the  other  was  subrogated 
pleno  jure  as  to  that  part  of  the  claim. 
Pothier,  Obi.  pt.  3,  c.  1,  art.  6,  J  2. 

*In  the  civil  law,  the  consignee  of  goods 
who  pays  freight  is  said  to  be  subrogated  to 
the  rights  of  the  carrier  and  forwarder. 
Cour  de  Cass.  7  Dec.  1826;  Dev.  et  Car.  8.  1. 
476. 

The  common  law  does  not  recognize  this 
right  as  a  subrogation.    But  see  Lien. 

in  marshalling  assets,  where  a  mortgagee 
has  a  lien  on  two  funds,  if  he  satisfy  himself 
out  of  one  which  is  mortgaged  to  a  junior 
mortgagee  so  as  to  extinguish  the  fund,  the 
junior  mortgagee  is  subrogated  to  the  other 
fund.    4  Sandf  Ch.  N.  Y.  510. 

This  right  of  subrogation  is  a  personal 
right,  but  may  be  assigned,  3  Penn.  St.  300; 
and  the  creditors  of  the  surety  may  claim 
the  benefit  of  the  right.  8  Penn.  St.  347 ; 
10  id,  519;  22  Miss.  87.  As  to  which  of  two 
parties  liable  for  the  debt  shall  be  subrogated, 
see  23  Yt.  169. 

Sureties  of  a  surety  are  entitled  to  the 
rights  by  subrogation  of  their  principal.  5 
Barb.  N.  Y.  398;  22  Vt.  274.  The  creditor 
need  not  be  made  a  party  to  a  bill  to  obtain 
subrogation.  10  Yerg.  Tenn.  310.  Consult 
Domat,  Civil  Law;  Guyot,  Rupert.  Univ.; 
Mass^,  Droit  Comm.;  Dixon,  Subrogation. 

BUBSCRIBING  "VTITNESS.  One 
who  subscribes  his  name  to  a  writing  in 
order  to  be  able  at  a  future  time  to  prove  its 
due  execution.    An  attesting  witness. 

In  order  to  make  a  good  subscribing  wit- 
ness, it  is  requisite  he  should  sign  his  name 
to  the  instrument  himself,  at  the  time  of  its 
execution,  and  at  the  request  or  with  the  as- 
sent of  the  party.    6  Hill,  N.  Y.  303 ;  11  Mees. 


&  W.  Exch.  168;  1  Greenleaf,  £v.  4th  ed.  { 

569  a ;  5  Watts,  Penn.  399. 

SUBSCRIPTION  (Lat.«u6,  under,  scribOf 
to  write).  The  placing  a  signature  at  the 
bottom  of  a  written  or  printed  engagement; 
or  it  is  the  attestation  of  a  witness  by  so 
writing  his  name;  but  it  has  been  holden 
that  the  attestation  of  an  illiterate  witness 
by  making  his  mark  is  a  sufficient  subscrip- 
tion. 7  Bingh.  457 ;  2  Yes.  Sen.  Ch.  454;  1 
Atk.  Ch.  177 ;  1  Yes.  Ch.  11 ;  3  P.  Will.  Ch. 
253 ;  1  Yes.  &  B.  Ir.  Ch.  392. 

The  act  by  which  a  person  contracts,  in 
writing,  to  furnish  a  sum  of  money  for  a 
particular  purpose:  as,  a  subscription  to  a 
charitable  institution,  a  subscription  for  a 
book,  for  a  newspaper,  and  the  like. 

SUBSCRIPTION  LIST.  A  list  of 
subscribers  to  some  agreement  with  each 
other  or  a  third  person. 

The  subscription  list  of  a  newspaper  is  an 
incident  to  the  newspaper,  and  passes  with 
the  sale  of  the  printing  materials.  2  Watts, 
Penn.  111. 

SUBSID7.  In  Bnglish  Law.  An  aid, 
tax,  or  tribute  granted  by  parliament  to  the 
king  for  the  urgent  occasions  of  the  kingdom, 
to  be  levied  on  every  subject  of  ability,  tuor 
cording  to  the  value  of  his  lands  or  goods. 
Jacob,  Law  Diet. 

In  International  Law.  The  assistance 
given  in  money  by  one  nation  to  another  to 
enable  it  the  better  to  carry  on  a  war,  when 
such  nation  does  not  join  directly  in  the  war. 
Yattel,  liv.  3,  |  82.    See  Nsutkalitt. 

SUBSTANCB  (Lat.  sub,  under,  siare,  to 
stand).  That  which  is  essential:  it  is  used 
in  opposition  to  form. 

It  is  a  general  rule  that  on  any  issne  it  is  suffi- 
cient to  prove  the  substance  of  the  issue.  For 
example,  in  a  case  where  the  defendant  pleaded 
payment  of  the  principal  sum  and  all  interest  due, 
and  it  appeared  in  evidence  that  a  gross  sum  was 
paid,  not  amounting  to  the  full  interest,  but  ac- 
cepted by  the  plaintiff  as  full  payment,  the  proof 
was  held  to  be  sufficient.  2  Strange,  690;  1  Phil- 
lipps,  £v.  161. 

SUBSTITUTE  (Lat.  substiitUus).    One 

E laced  under  another  to  transact  business  for 
im.  In  letters  of  attorney,  power  is  gene- 
rally given  to  the  attorney  to  nominate  and 
appoint  a  substitute. 

Without  such  power,  the  authority  given  to  one 
person  cannot,  in  general,  he  delegated  to  another, 
because  it  is  a  personal  trust  and  confidence,  and 
is  not,  therefore,  transmissible.  The  authority  is 
given  to  him  to  exercise  his  judgment  and  discre- 
tion, and  it  cannot  be  said  that  the  trust  and  con- 
fidence reposed  in  him  shnll  be  exercised  at  the 
discretion  of  another.  2  Atk.  Ch.  88 ;  2  Ves.  Ch. 
645.  But  an  authority  may  be  delegated  to  another 
when  the  attorney  has  express  power  to  do  so. 
Buiib.  166;  T.  Jones,  110.  8ee  Story.  Ag.  {{  IS, 
14.  When  a  man  is  drawn  into  the  militia,  he  may 
in  some  cases  hire  a  substitute. 

SUBSTITUTES.    In  Scotch  Law. 

Whore  an  estate  is  settled  on  a  long  series  of 
heirs,  substituted  one  after  another,  in  tailzie, 
the  person  first  called  in  the  tailzies  is  the 
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institute;  the  rest,  the  heirs  of  tailzie,  or 
the  substitutes.  Erskine,  Inst.  3.  8.  8.  See 
Tailzie. 

SUBSTITUTION  ( Lat.  mhsiituiio).  In 
Civil  Law.  The  putting  of  one  person  in 
the  place  of  another,  so  that  he  may,  in  de- 
fault of  ability  in  the  former,  or  after  him, 
have  the  benefit  of  a  devise  or  legacy. 

Direct  substitution  is  merely  the  institu- 
tion of  a  second  legatee  in  case  the  first 
should  be  either  incapable  or  unwilling  to 
accent  the  legacy:  for  example,  if  a  testator 
should  give  to  Feter  his  estate,  but  in  case 
he  cannot  legally  receive  it,  or  he  wilfully 
refuses  it,  then  I  give  it  to  Paul.  Fidei  com- 
missary substitution  is  that  which  takes  place 
when  the  person  substituted  is  not  to  receive 
the  legacy  until  after  the  first  legatee,  and, 
consequently,  must  receive  the  thing  be- 
queathed from  the  hands  of  the  latter:  for 
example,  I  institute  Peter  my  heir,  and  I  re- 
quest that  at  his  death  he  shall  deliver  my 
succession  to  Paul.  Merlin,  Rupert. ;  5  Toul- 
lier,  14.     See  Subrogation. 

SUBSTRACTION.    In  French  Law. 

The  act  of  taking  something  fraudulently : 
it  is  generally  applied  to  the  taking  of  the 
goods  of  the  estate  of  a  deceased  person 
fraudulently.    See  Ezpilation. 

SUBTRACTION  (Lat.  sub,  away,  traho, 
to  draw).  The  act  of  withholding  or  detain- 
ing any  thing  unlawfully. 

SXTBTRACTION  OF  CONJUQAL 
RIGHTS.  The  act  of  a  husband  or  wife 
living  separately  from  the  other  without  a 
lawful  cause.    3  Blackstone,  Comm.  94. 

SUCCESSION.    In  Loniaiana.     The 

right  and  transmission  of  the  rights  and 
obligations  of  the  deceased  to  his  heirs.  The 
estate,  rights,  and  charges  which  a  person 
leaves  after  his  death,  whether  the  property 
exceed  the  charges  or  the  charges  exceed  the 
property,  or  whether  he  has  \en  only  charges 
witnont  property.  The  succession  not  only 
includes  the  rights  and  obligations  of  the 
deceased  as  they  exist  at  the  time  of  his 
death,  but  all  that  has  accrued  thereto 
since  the  opening  of  the  succession,  as  also 
of  the  new  charges  to  which  it  becomes  sub- 
ject. That  right  by  which  the  heir  can  take 
possession  of  tne  estate  of  the  deceased,  such 
as  it  may  be. 

Irreoutar  succession  is  that  which  is  esta- 
l>lished  by  law  in  favor  of  certain  persons  or 
of  the  state  in  default  of  heirs  either  legal  or 
uistituted  by  testament 

LegcU  succession  is  that  which  is  esta- 
blished in  favor  of  the  nearest  relations  of 
the  deceased. 

Testamentary  succession  is  that  which  re- 
sults from  the  constitution  of  the  heir,  con- 
tained in  a  testament  executed  in  the  form 
prescribed  by  law.  See  Heir;  Descent; 
Pothier,  des  Successions ;  Toullier,  1.  3,  tit.  1. 

In  Common  Law.  The  mode  by  which 
Mie  set  of  persons,  members  of  a  corporation 
aggregate,  acquire  the  rights  of  another  set 


which  preceded  them.  This  term  in  strict- 
ness is  to  be  applied  only  to  such  corporations. 
2  Sharswood,  Blackst.  Comm.  430. 

SUCCESSOR.  One  who  follows  or  comes 
into  the  place  of  another. 

Thib  term  is  applied  more  particularly  to  a  sole 
corporation,  or  to  any  corporation.  The  word  heir 
is  more  correctly  applicable  to  a  common  person 
who  takes  an  estate  by  descent  12  Pick.  Mass. 
322;  Coke;  Litt  8  b. 

A  person  who  has  been  appointed  or  elected 
to  some  office  after  another  person. 

SUCKBN,  SUCHEN.  In  Sootoll 
Law.  The  whole  lands  restricted  to  a  mill, 
— that  is,  whose  tenants  are  bound  to  grind 
there.  The  possessors  of  these  lands  are 
called  suckeners.    Bell,  Diet. 

SUE.  To  commence  or  continue  legal 
proceedings  for  the  recoyery  of  a  right.  See 
Action;  Suit. 

SUFFRAGAN  (L.  Lat.  suffraganeus), 
A  titular  bishop  ordained  to  assist  the  bishop 
of  the  diocese  in  his  spiritual  functions,  or  to 
take  his  place.  The  number  was  limited  to 
two  to  each  bishop  by  26  Hen.  YIII.  o.  14. 
So  called  because  by  his  suffrage  ecclesi- 
astical causes  were  to  be  judged.  Termes 
de  la  Ley. 

SUFFRAOE.     Vote ;  the  act  of  yoting. 

The  right  of  suffrage  is  giyen  by  the  con 
stitution  of  the  United  States,  art.  1,  s.  2,  to 
such  of  the  electors  in  each  state  as  shall  haye 
the  qualifications  requisite  for  electors  of  the 
most  numerous  branch  of  the  state  legisla- 
ture. See  2  Story,  Const.  {  578  ei  seq,;  Asuer, 
Gitiz.  201;  1  Blackstone,  Comm.  171;  2 
Wilson,  Leot.  130;  Montesquieu,  Esp.  des 
Lois,  liy.  11,  c.  6 ;  1  Tucker,^lackst.  Oomm. 
App.  52,  53. 

SUOGESTIO  FALSI  (Lat.).  A  state- 
ment of  a  falsehood.  This  amounts  to  a 
fraud  wheneyer  the  party  making  it  was 
bound  to  disclose  the  truth. 

The  following  is  an  example  of  a  case  where 
ohanoery  will  interfere  and  set  aside  a  contract  ai 
fraadalent,  on  aoooant  of  the  tuggettio  falM:  a 
purchaser  applied  to  the  seller  to  purchase  a  lot  of 
wild  land,  and  represented  to  him  it  was  worth 
nothing,  except  for  a  sheep  pasture,  when  he  knew 
there  was  a  valuable  mine  on  the  lot,  oi-  which  the 
seller  wot  ignorant.  The  sale  was  set  aside.  2 
Paige,  Ch.  N.  Y.  390 ;  4  Bouvier,  Inst  n.  3S37  et 
»eq.  See  Con cealmkr t  ;  Misrepresehtatiov  ; 
Rbpbesbntation;  Suppressio  Ysbi. 

SUQQESTION.  InPractioe.  Inform- 
ation. It  is  applied  to  those  cases  where 
during  the  pendency  of  a  suit  some  matter  of 
fact  occurs  which  puts  a  stop  to  the  suit  in 
its  existing  form,  such  as  death  or  insol- 
yency  of  a  party ;  the  counsel  of  the  other 
party  announces  the  fact  in  court  or  enters 
it  upon  the  record :  the  fact  is  usually  ad- 
mitted, if  true,  and  the  court  issues  the  proper 
order  thereupon.     See  2  Sellon,  Pract.  191. 

In  wills,  when  suggestions  are  made  to  a 
testator  for  the  purpose  of  procuring  a  deyise 
of  his  property  in  a  particular  way,  and 
when  snch  snggestions  are  false,  they  gent^ 
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rally  amount  to  a  fraud.  Bacon,  Abr.  Wills 
(G  3) ;  5  TouUier.  n.  706. 

SUOGESTIVB   INTERROaATION. 

A  phrase  which  has  been  used  by  some  writers 
to  signify  the  same  thing  as  leading  question. 
2  Bentham,  Ev.  b.  3,  c.  3.  It  is  used  in  the 
French  law. 

SUI  JURIS  (Lat.  of  his  own  right). 
Possessing  all  the  rights  to  which  a  freeman 
is  entitled ;  not  being  under  the  power  of 
another,  as  a  slave,  a  minor,  and  the  like. 

To  make  a  valid  contract,  a  person  must, 
in  general,  be  sui  juris.  Every  one  of  full 
i^e  is  presumed  to  be  sui  juris.     Story,  Ag. 

BX7ICIDE  (Lat.  suus,  oneself,  ccedere,  to 
kill).      In  Medical  JmlBpnidence.      Self- 
destruction. 

This  was  onoe  regarded  by  the  oommon  law  as 
exclusively  a  felonious  act :  of  late,  however,  it  has 
been  often  treated  as  the  result  of  inctanity,  to  be 
followed  by  all  the  legal  consequences  of  that  dis- 
ease, so  far  as  it  is  practicable.  That  suicide  may 
be  committed  by  a  person  in  the  full  epjoyment  of 
his  reason,  there  can  be  no  doubt;  nor  can  there 
be  any  doubt  that  it  is  often  the  result  of  unques- 
tionable insanity.  Between  the  two  kinds  of  suicide 
here  indicated,  the  medical  jurist  is  obliged  to  dis- 
criminate, and  in  performing  this  duty  the  facts  on 
the  subject  Bhould  be  carefully  considered. 

The  instinct  of  self-preservation  is  not  so  strong 
as  to  prevent  men  entirely  from  being  tired  of  life 
and  seeking  their  own  destruction.  They  may 
have  exhausted  all  their  sources  of  enjoyment,  their 
plans  of  business  or  of  honor  may  have  been  frus- 
trated, poverty  or  dishonor  may  be  staring  them  in 
the  face,  the  difficulties  before  them  may  seem 
utterly  insurmountable,  and,  for  some  reason  like 
these,  they  calmly  and  deliberately  resolve  to  avoid 
the  evil  by  ending  their  life.  The  act  may  be  un- 
wise and  presumptuous,  but  there  is  in  it  no  element 
of  disease.  On  the  other  hand,  it  is  well  known 
that  suicidal  desires  are  a  very  oommon  trait  of  in> 
sanity, — that  a  large  proportion  of  the  insane 
attempt  or  ueditate  self-destruction.  It  may  be 
prompted  by  y  particular  delusion,  or  by  a  sense  of 
irresistible  nccejsity.  It  may  be  manifestftd  in  the 
shape  of  a  well-considered,  persistent  intention  tu 
seize  upon  the  first  opportunity  to  terminate  life. 
or  of  a  blind,  automatic  impulse  acting  without 
much  regard  to  means  or  circumstances.  As  the 
disease  gives  way  and  reason  is  restored,  this  pro 
pensity  disappears,  Add  the  love  of  life  returns. 

Besides  these  two  forms  of  the  suicidal  propen- 
sity, there*  are  other  phases  which  cannot  be  re- 
ferred with  any  degree  of  certainty  to  either  of 
them.  Persons,  for  instance,  in  the  enjoyment  of 
every  thing  calculated  to  make  life  happy,  and  ex- 
hibiting no  sign  of  mental  disease,  deliberately 
«nd  their  days.      Another  olass,  on  approaching  a 

Sreoipioe  or  a  body  of  water,  are  seized  with  a 
esire,  which  may  be  irresistible,  to  take  the  fatal 
plunge.  Many  are  the  cases  t>f  children  who,  after 
some  mild  reproof,  or  slight  contradiction,  or  trivial 
disappointment,  have  gone  at  dnoe  to  some  retired 
place  and  taken  their  lives.  Now,  we  aire  as  little 
prepared  to  refer  all  such  cases  to  mental  disease 
as  we  are  to  free  voluntary  choice.  Every  case, 
therefore,  must  be  judged  by  the  circumstances 
accompanying  it,  always  allowing  the  benefit  of 
the  doubt  to  be  given  to  the  side  of  humanity  and 
Justice. 

3.  By  the  common  law,  suicide  was  treated 
M  a  crime,  and  the  person  forfeited  all  chat- 
tels   real    or   personal,   and    various    other 


property.  4  ^l^^l^^tone,  Oomm.  190.  This 
result  can  be  avoided  by  establishing  the  in 
sanity  of  the  party ;  and  in  England,  of  late 
years,  courts  nave  favored  this  course  when- 
ever the  legal  effect  of  suicide  would  operate 
as  a  punishment.  On  the  other  hand,  where 
the  rights  and  interests  of  other  parties  are 
involved,  the  question  of  insani^  is  more 
closely  scrutinized ;  and  ample  proof  is  re- 
quired of  the  party  on  whom  the  burden  of 
proof  lies. 

In  regard  to  wills  made  iust  before  com- 
mitting suicide,  the  preTalent  doctrine  on 
this  point,  both  in  the  United  States  and  in 
England,  is  that  the  act  of  self-destruction 
may  not  necessarily  imply  insanity,  and  that 
if  the  will  is  a  rational  act,  rationally 
done,  the  sanity  of  the  testator  is  established. 
7  Pick.  Mass.  94 ;  1  Hagg.  Eccl.  109 ;  2  Harr. 
Del.  583 ;  2  Eccl.  415. 

In  regard  to  life-insurance,  it  is  the  law 
of  England,  at  present,  that  in  every  case  uf 
intentional  suicide,  whatever  may  have  been 
the  mental  condition,  the  policy  becomes  void. 
3  Mann.  &  G.  437 ;  5  id.  f>39 ;  4  All.  Mnss. 
96.  See  Wharton,  Mental  Unsoundness;  Phil- 
lips, Ins. 

8*  In  cases  of  persons  found  dead,  the 
cause  may  not  be  always  perfectly  obvious, 
and  it  becomes  necessary  to  determine  whether 
death  was  an  act  of  suicide,  or  murder.  This 
is  often  one  of  the  most  difficult  questions  in 
the  whole  ran^e  of  medical  jurisprudence, 
requiring  for  its  solution  the  most  pn)found 
knowledge  of  surgery  and  physiology,  and 
great  practical  sagacity.  In  case  of  death 
caused  by  wounds,  the  kind  and  situation  of 
the  weapon,  the  extent,  direction,  and  situa- 
tion of  the  wounds,  their  connection  with 
marks  of  blows,  the  temper  and  disposition 
of  the  person,  all  these  and  many  otner  cir- 
cuin stances  niu^tbe  carefully  and  intelligently 
invcfit'gotcd.  The  frequency  with  which  cases 
of  suicide  strongly  resemble,  in  their  external 
characters,  those  of  murder,  renders  nece^ 
sary  the  highest  degree  of  skill  and  careful 
discrimination.  If  one  counsels  another  to 
ccnimit  suicide,  and  is  present  at  the  con- 
summation of  the  act,  it  is  murder  in  the  prin- 
cipal.    13  Mass.  359 ;  Russ.  &  R.  Cr.  Cas.  523. 

SUIT  (L.  Lat  seda;  from  Lat  sequi^  to 
follow.    French,  suite).     In  Practioe.    An 

action. 

The  word  suit  in  the  twenty -fifth  section  of  the 
Judiciary  Act  of  1789  applies  to  any  prooeeding  ia 
:)  court  of  justice  in  which  the  plaintiff  pursues  in 
s'uch  court  the  remedy  which  the  law  affords  him. 
An  apidioation  for  a  prohibition  is,  therefore,  a 
9\x\i.  2  Pet.  449.  According  to  the  Code  of  Prac- 
tice of  Louisiana,  art  90,  a  suit  is  a  real,  personal, 
or  mixed  demand  made  before  a  competent  judge, 
by  which  the  parties  pray  to  obtain  their  rights 
and  a  decision  of  their  disputes.  In  that  accepta- 
tion, the  words  suit,  process,  and  cause  are  in  that 
state  almost  synonymous.  See  Secta;  Stephen, 
Plead.  427;  3  Sbarswood,  Blackst  Gomm.  896;  1 
Chitty,  Plead.  399;  Wood,  Civ.  Law,  b.  4,  p.  315; 
4  Mass.  263;  18  Johns.  N.  T.  14 ;  4  Watts,  Penn. 
154:  3  Story,  Const,  J  1719.  In  its  most  extended 
sense,  the  word  suit  inc-udos  not  only  a  cItU  action^ 
bet  also  a  criminal  prosecution,  as,  indiotmeni^  in- 
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formation,  and  a  conviotion  by  a  magistrate.  Ham- 
mond, Nisi  P.  270.  Suit  is  applied  to  proaeedings 
in  chancery  as  well  as  in  law,  1  Smith,  Ghano.  Deo. 
26,  27,  and  is,  therefore,  more  general  than  aetton, 
which  is  almost  exclusively  applied  to  matters  of 
law.  10  Paige,  Ch.  N.  Y.  616,  517.  But  Actions 
is  a  title  in  the  United  States  Equity  Digest. 

The  witnesses  or  followers  of  the  plaintiff. 

3  Sharswood,  Blackst.  Comm.  295.  See 
Sect A. 

Suit  of  court,  an  attendance  which  a  tenant 
owes  to  his  lord's  court.  Cowel,  Gloss.; 
Jacob,  Law  D^ct  4. 

Suit  covenant,  where  one  has  covenanted 
to  do  suit  and  service  in  his  lord's  court. 

Suit  custom,  where  service  is  owed  time 
out  of  mind. 

The  following  one  in  chase:  as,  fresh  suit. 

A  petition  to  a  king,  or  a  great  person,  or 
a  court. 

SUITE  (French).  Those  persons  who  by 
his  authority ^/2oio  or  attend  an  ambassador 
or  other  public  minister. 

In  general,  the  suife  of  a  minister  are  pro- 
tected from  arrest,  and  the  inviolability  of 
his  person  is  communicated  to  those  who 
form  his  suite.  Vattel,  lib.  4,  c.  9,  {  120. 
See  1  Dall.  Penn.  177 ;  Baldw.  C.  C.  240 ; 
Ambassador. 

SUITOR.  One  who  is  a  party  to  a  suit 
or  action  in  court.  One  who  is  a  party  to  an 
action.  In  its  ancient  sense,  suitor  meant 
one  who  was  bound  to  attend  the  county 
court;  also,  one  who  formed  part  of  the 
secta. 

SULTAN.  The  title  of  the  Turkish  sove- 
reign and  other  Mohammedan  princes. 

SUMMARY  PROCBEDING.  A  form 
of  trial  in  which  the  ancient  established 
course  of  legal  proceedings  is  disregarded, 
especially  in  the  matter  of  trial  by  jury,  and, 
in  the  case  of  the  heavier  crimes,  presentment 
by  a  grand  jury.     See  8  Gray,  Mass.  329. 

In  no  case  can  the  party  be  tried  sum- 
manly  unless  when  such  proceedings  are 
authorized  by  legislative  authority,  except 
perhaps  in  cases  of  contempts ;  for  the  com- 
mon law  is  a  stranger  to  such  a  mode  of  trial. 

4  Blackstone,  Comm.  280.  See  2  Kent, 
Comm.  6th  ed.  73  ;  2  Conn.  819 ;  4  id.  536 ; 
37  Me.  172 ;  4  Hill,  N.  Y.  145 ;  8  Gray,  Mass. 
329 ;  4  Dev.  No.  C.  15 ;  10  Yerg.  Tenn.  59. 

SUMMING  UP.  In  Practice.  The 
act  of  making  a  speech  before  a  court  and 
jury,  after  all  the  evidence  has  been  heard, 
m  mvor  of  one  of  the  parties  in  the  cause,  is 
called  summing  up.  When  the  judge  delivers 
his  charge  to  the  jury,  he  usually  sums  up 
the  evidence  in  the  case.  6  Hargrave,  St. 
Tr.  832;  1  Chitty,  Crim.  Law,  632.  See 
Charge. 

SUMMON.  In  Practice.  To  notify 
the  defendant  that  an  action  has  been  insti- 
tuted against  him,  and  that  he  is  required  to 
answer  to  it  at  a  time  and  place  named.  This 
is  done  by  a  proper  officer's  either  giving  the 
defendant  a  copy  of  the  summons,  or  having  it 


at  his  house,  or  by  reading  the  summons  to 
him. 

SUMMONERS.  Petty  officers  who  cite 
men  to  appear  in  any  court. 

SUMMONS.  In  Practice.  The  name 
of  a  writ  commanding  the  sheriff,  or  other 
authorized  officer,  to  notify  a  party  to  appear 
in  court  to  answer  a  complaint  made  against 
him  and  in  the  said  writ  specified,  on  a  day 
therein  mentioned.  Yiner,  Abr.  Summons  ; 
2  Sellon,  Pract.  356 ;  3  Blackstone,  Comm. 
279. 

SUMMONS   AND   SEVERANCE. 

See  Severance. 

SUMMUM  JUS  (Lat.).  Extreme  right, 
strict  right.  '  See  Maxims,  Summum  jus, 

SUMPTUARY  LAWS.  Laws  relating 
to  the  expenses  of  the  people,  and  made  to 
retrain  excess  in  apparel,  food,  furniture, 
etc. 

They  originated  in  the  view  that  luxury  is,  in 
some  of  ita  degrees,  opposed  to  public  policy,  and 
that  the  state  is  bound  to  interfere  against  it. 
Montesquieu,  Esprit  des  Lois,  b,  7,  c.  2,  4,  and 
Taoitus,  Ann.  b.  2,  ch.  33,  b.  3,  ch.  52. 

In  England,  in  1336,  it  was  enacted,  10  Edw. 
III.  0.  3,  that  inasmuch  as  many  mischiefs  had 
happened  to  the  people  of  the  realm  by  ezoessive 
and  costly  meats,  by  which,  among  other  things, 
many  who  aspired  in  this  respect  beyond  their 
means  were  impoverished  and  unable  to  aid  them- 
selves or  their  liege  lord  in  time  of  need,  all  men 
were  forbidden  to  have  served  more  than  two 
courses  at  a  meal,  each  of  but  two  sorts  of  victual, 
except  on  the  principal  feasts  of  the  year,  and 
then  only  three  courses  were  allowed.  Blackstone 
states  that  this  is  still  unrepealed.  4  Comm.  170. 
Subsequent  statutes — that  of  1363,  and  those  of 
1463  and  1482 — regulated  the  dress,  and  to  some 
extent  the  diet,  of  the  people,  with  careful  regard 
to  their  rank.  The  substance  of  these  statutes  will 
be  found  in  Knight's  History  of  England,  vol.  2,  pp. 
272-274.     They  were  repealed  by  1  Jac.  I.  c.  25. 

In  modern  times,  legislation  is  not  resorted  to  in 
respect  to  this  object ;  but  the  subject  is  freauently 
discussed  in  connection  with  the  laws  for  tne  pre- 
vention or  punishment  of  intemperance^  whicn  is 
so  direct  and  fruitful  a  source  of  crime. 

SUNDA7.     The  first  day  of  the  week. 

3«  In  some  of  the  New  England  states  it 
hegins  at  sunsetting  on  Saturday  and  ends  at 
the  same  time  the  next  day.  But  in  other 
parts  of  the  United  States  it  generally  com- 
mences at  twelve  o'clock  on  the  night  be- 
tween Saturday  and  Sunday,  and  ends  in 
twenty-four  hours  thereafter.  6  Gill  &  J. 
Md.  268.    And  see  Bacon,  Abr.  Heresy,  etc. 

„  Sheriff  n^  4);    1  Salk.  78;    1  Sellon, 

ract.  12.  The  ^bbaih,  the  Lord*s  day, 
and  Sunday,  all  mean  the  same  thing.  6 
Gill  &  J.  Md.  268.  See  3  Watts,  Penn.  66, 
59;  6  id.  231. 

8*  In  some  states,  owing  to  statutory  pro- 
visions, contracts  made  on  Sunday  are  void, 
6  Watts,  Penn.  231;  Leigh,  Nisi  P.  14;  5 
Bamew.  &  C.  406 ;  4  Bingh.  84 ;  but  in  gene- 
ral they  are  binding  although  made  on  that 
day,  if  good  in  other  respects.  1  Crompt.  A 
J.  Exch.  130;  3  Law  In.  210;  Chitty,  Bills, 
59;  Wright,  Ohio,  764;  10  Mass.  312;  1 
Cow.  N.  Y.  76,  n. ;  Cowp.  640;  1  W.  Blackst. 
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499 ;  1  Strange,  702.  See  8  Cow.  N.  Y.  27 ;  6 
Penn.  St.  417,  420. 

No  one  is  bound  to  do  work  in  performance 
of  his  contract  on  Sunday,  unless  the  work 
by  its  very  nature  or  by  express  agreement 
is  to  be  done  on  that  day  and  can  be  then 
done  without  a  breach  of  law.  2  Conn.  69; 
18  uf.  181;  6  Johns.  N.Y.  326;  10  Ohio,  426; 
7  Blackf.  Ind.  479.  See  6  Gill  A  J.  Md.  268 ; 
10  Ad.  &  E.  57. 

4*  Sundays  are  computed  in  the  time  al- 
lowed for  the  performance  of  an  act ;  but  if 
the  last  day  happen  to  be  a  Sunday  it  is  to 
be  excluded,  and  the  act  must,  in  general,  be 
performed  on  Saturday.  3  Penn.  201;  3 
Chitty,  Pract.  110.  See  21  Bost.  Law  Rep.  36. 
Promissory  notes  aud  bills  of  exchange,  when 
they  fall  due  on  Sunday,  are  generally  paid 
on  Saturday.  See,  as  to  the  origin  of  keep- 
ing Sunday  as  a  holiday,  Neale,  F.  &  F.  In- 
dex, Lord's  Day;  Story,  Pr.  Notes,  {  220; 
Story,  Bills,  i  233 ;  Parsons,  Notes  &  Bills. 

SUPER  ALTUM  MARE  (Lat.).  Upon 
the  high  sea.     See  High  Seas. 

SUPER  VISUM  CORPORE  (Lat.). 
Upon  yiew  of  the  body.  When  an  inquest  is 
held  over  a  body  found  dead,  it  must  be  super 
visvm  corpore.    See  Coroner;  Inquest. 

SUPERCARGO.  In  Maritime  Law. 
A  person  specially  employed  by  the  owner 
of  a  cargo  to  take  charge  of  and  sell  to  the 
best  advantage  merchandise  which  has  been 
shipped,  and  to  purchase  returning  cargoes 
ana  to  receive  freight,  as  he  may  be  auuor- 
lEed. 

Supercargoes  have  complete  control  oyer 
the  cargo  and  every  thing  which  immediately 
concerns  it,  unless  their  authority  is  either 
expressly  or  impliedly  restrained.  12  East, 
38l.  Under  certain  circumstances  they  are 
responsible  for  the  cargo,  4  Mass.  115 ;  see  1 
Gill  &  J.  Md.  1 ;  but  the  supercargo  has  no 
power  to  interfere  with  the  government  of  the 
ship.  3  Pardessus,  n.  646 ;  1  Boulay-Paty,  Dr. 
Com.  421. 

SUPERFICIARIU8  (Lat.).  In  GivU 
Layv.  He  who  has  built  upon  the  soil  of 
another,  which  he  has  hired  ror  a  number  of 
years  or  forever,  yielding  a  yearly  rent.  This 
IS  not  very  different  from  the  owner  of  a  lot 
on  ground-rent  in  Pennsylvania.    Dig.  43. 

lo.  1. 


(Lat.|.    In  CivU  Law. 
Whatever  has  been  erected  on  the  soil. 

SUPBRFGBTATION.  InMeaicalJn- 
risprudence.  The  conception  of  a  second 
embryo  during  the  gestation  of  the  first,  or 
the  conception  of  a  child  by  a  woman  already 
pregnant  with  another,  during  the  time  of 
such  pregnancy. 

This  doctrine,  though  doubted,  seems  to  be 
established  by  numerous  cases.  1  Beck,  Med. 
Jur.  193;  Casenn,  Superfcetation;  New  York 
Medical  Repository;  1  Briand,  M4d.  L6g. 
prem.  parde,  o.  3,  art.  4;  1  Foder6,  M4a. 
Uz.  \  299;  Bufibn.  Hist.  Nat.  de  THomme, 


SUPERIOR.  One  who  has  a  right  to 
command ;  one  who  holds  a  superior  rank : 
as,  a  soldier  is  bound  to  obey  his  superior. 

In  estates,  some  are  superior  to  others :  an 
estate  entitled  to  a  servitude  or  easement 
oyer  another  estate  is  called  the  superior  or 
dominant,  and  the  other  the  inferior  or  ser- 
vient estate.     1  Bouvier,  Inst  n.  1612. 

SUPERIOR  COURT.  In  English 
Layv.  A  term  applied  collectively  to  tbo 
three  courts  of  common  law  at  Westminster: 
namely,  the  king's  bench,  the  common  pleas, 
the  exchequer. 

It  denotes  a  court  of  intermediate  jurisdic- 
tion between  the  courts  of  inferior  or  limited 
jurisdiction  and  the  courts  of  last  resort. 

In  American  Layv.  A  court  of  interme- 
diate jurisdiction  between  the  inferior  courts 
and  those  of  last  resort. 

In  Delaware  it  is  the  court  of  last  resort; 
and  in  some  of  the  states  there  is  a  superior 
court  for  cities.  See  Delaware;  Nbw  xobk; 
Ohio;  Illinois. 

SUPBRNUMERARU  (Lat.).  In  Ro- 
man Layv.  Those  advocates  who  were  not 
staiiUi,  which  title  see. 

The  ttatuti  were  insoribed  in  the  matrionlAtion 
books,  and  formed  a  part  of  tbo  college  of  advo- 
cates in  each  jurisdiction.  The  supernumeraries 
were  not  attached  to  any  bar  in  particular,  and 
could  reside  where  thej  pleased:  tbey  took  the 
place  of  advocatee  by  title  as  vacancies  occurred 
in  that  body. 

SUPERONERATIO  (L.  Lat.  super(h 
nerare).  Surcharging  a  common:  t.e.  put- 
ting in  beasts  of  a  number  or  kind  other  tnan 
the  right  of  common  allows.  It  can  only  be 
of  a  common  appendant  or  appurtenant. 
Bracton,  229,  and  Fleta,  lib.  4,  c.  23,  J  4, 
give  two  remedies,  novel  disseisin  and  writ 
of  admeasurement,  by  which  latter  remedy 
no  damages  are  recovered  till  the  second 
offence.  Now,  distraining,  trespass,  and  case 
are  used  as  remedies.  3  Sharswood,  Blackst 
Comm.  238*. 

SUPERSEDEAS  (Lat.  that  you  sot 
aside].  In  Practice.  The  name  of  a  writ 
containing  a  command  to  stay  the  proceed- 
ings at  law. 

It  is  granted  on  good  cause  shown  that  the 
party  ought  not  to  proceed.  Fitzherbert,  Nat. 
jBrev.  236.  There  are  some  writs  which, 
though  they  do  not  bear  this  name,  have  the 
effect  to  supersede  the  proceedings:  namely, 
a  writ  of  error  when  bail  is  entered  operates 
as  a  supersedeas ;  and  a  writ  of  certiorari  to 
remove  the  proceedings  of  an  inferior  into  a 
superior  court  has,  in  general,  the  same  effect 
8  Mod.  373 ;  I  Barnes,  260;  6  Binn.  Penn. 
461.  But,  under  special  circumstances,  the 
certiorari  has  not  the  effect  to  stay  the  pro- 
ceedings, particularly  where  summary  pro- 
ceedings, as  to  obtam  possession  under  the 
landlord  and  tenant  law,  are  given  by  statute. 
6  Binn.  Penn.  460 ;  4  Dall.  Fenn.  214.  See 
Bacon,  Abr. ;  Comyns,  Dig. ;  Yely.  6,  note. 

SUPERSTITIOUS  USB.  In  Sngliah 
Law.    When  lands,  tenements,  rents,  goods, 
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or  chattels  are  given,  secured,  or  appointed 
for  and  toward  the  maintenance  of  a  priest 
or  chaplain  to  say  mass ;  for  the  maintenance 
of  a  priest  or  other  man  to  pray  for  the  soul 
of  any  dead  man  in  such  a  church  or  else- 
where ;  to  have  and  maintain  perpetual  obits, 
lamps,  torches,  etc.  to  be  used  at  certain  times 
to  help  to  save  the  souls  of  men  out  of  purga- 
tory; in  such  cases  the  king,  by  force  of 
several  statutes,  is  authorized  to  direct  and 
appoint  all  such  uses  to  such  purposes  as 
are  truly  charitable.  Bacon,  Abr.  Charitable 
Uses  and  Mortmain  (D) ;  Duke,  Char.  Uses, 
105 ;  6  Ves.  Ch.  667 ;  4  Coke,  104. 

In  the  United  States,*  where  all  religious 
opinions  are  free  and  the  right  to  exercise 
them  is  secured  to  the  people,  a  bequest  to 
support  a  Catholic  priest,  and  perhaps  certain 
other  uses  in  England,  would  not  be  con- 
sidered as  superstitious  uses.  1  Penn.  49 ; 
8  Penn.  St.  327 ;  17  Serg.  &  R.  Penn.  388 ;  1 
Wash.  C.  C.  224.  Yet  many  of  the  super- 
sii/ious  uses  of  the  English  law  would  fail 
to  be  considered  as  charities,  and  would  un- 
doubtedly come  under  the  prohibition  against 
perpetuities.  See  Charities;  Charitabls 
Uses. 

SUPERVISOR.  An  overseer;  a  sur- 
veyor. 

An  officer  whose  duty  it  is  to  take  care  of 
the  highways. 

The  ehi€»  officer  of  a  town  or  organised 
township  in  the  states  of  Michigan,  Illinois, 
Wisconsin,  and  Iowa.  He  has  various  duties 
assigned  him  by  the  statutes  as  a  town  officer, 
and  likewise  represents  his  town  in  the  gene- 
mi  assembly,  or  county  board  of  supervisors. 
See  Board  of  Supervisors. 

SUPPLEMRNTAL.  That  which  is 
added  to  a  thing  to  complete  it:  as,  a  supple- 
mental affidavit,  which  is  an  additional  affi- 
davit to  make  out  a  case;  a  supplemental 
bill. 

StJPPLEMRNTAL  BILL.  In  Equity 
Practice.  A  bill  brought  as  an  addition  to 
an  original  bill  to  supply  some  defect  in  its 
original  frame  or  structure  which  cannot  be 
Bupnlied  by  amendment.  See  1  Paige,  Ch. 
N.  Y.  200 ;  15  Miss.  456 ;  22  Barb.  N.  Y.  161 ; 
14  Ala.  N.  8.  147 ;  18  id.  771.  It  may  be 
brought  by  a  plaintiff  or  defendant,  2  Atk. 
Ch.  533 ;  2  Ball  &  B.  Ch.  Ir.  140 ;  1  Stor.  C. 
C.  218,  and  as  well  after  as  before  a  decree, 
3  Md.  Ch.  Dec.  306;  1  Macn.  &  Q,  405; 
StoTy,  £q.  Plead.  {  338 ;  Hinde,  Chanc.  Pract. 
43,  but  must  be  within  a  reasonable  time.  2 
Halst.  Ch.  N-.  J.  465. 

3«  It  may  be  filed  when  a  necessary  party 
has  been  omitted,  6  Madd.  Ch.  369;  4  Johns. 
Ch.  N.  Y.  605,  to  introduce  a  party  who  has 
acquired  rights  subsequent  to  the  filing  of 
the  original  bill,  3  Iowa,  472;  when,  after  the 
partiee  are  at  issue  and  witnesses  have  been 
examined,  some  point  not  already  made  seems 
to  be  necessary,  or  some  additional  discovery 
is  found  requisite,  3  Atk.  Ch.  110;  1  Paige, 
Ch.  N.  Y.  2CfO ;  Cooper,  £q.  Plead.  73 ;  when 
aew  events  referring  to  and  supporting  the 
Vol.  II.--M 


rights  and  interests  already  mentioned  have 
occurred  subsequently  to  the  filing  of  the 
bill.  Story,  £q.  Plead.  336 ;  5  Beav.  Rolls. 
253 ;  3  Hare,  Ch.  39 ;  2  Md.  Ch.  Dec.  289  •, 
for  the  statement  only  of  facts  and  circum- 
stances material  and  beneficial  to  the  merits, 
and  not  merely  matters  of  evidence,  3  Stor. 
C.  C.  299;  when,  after  a  decision  has  been 
made  on  the  original  bill,  it  becomes  neces- 
8ary  to  bring  other  matter  before  the  court  to 
get  the  full  efiect  of  it.  Story,  £q.  Plead.  { 
336;  3  Atk.  Ch.  370;  when  a  material  fact, 
which  existed  before  the  filing  of  the  bill, 
has  been  omitted,  and  it  can  no  longer  be  in- 
troduced by  way  of  amendment,  3  Stor.  C.  C. 
54;  2  Md.  Ch.  Dec.  303;  Mitford,  Chanc. 
Plead.  55,  61,  325;  but  only  by  special  leave 
of  court  when  it  seeks  to  change  the  original 
structure  of  the  bill  and  introduce  a  new  and 
different  case.  4  Sim.  Ch.  76,  628 ;  3  Atk. 
Ch.  110;  8  Price,  Exch.  518;  4  Paige,  Ch. 
N.  Y.  259 ;  2  Md.  Ch.  Dec.  42.  See  2^umn. 
C.  C.  316. 

8*  The  bill  must  be  in  respect  to  the  same 
title  in  the  same  person  as  the  original  bill. 
Story,  Eq.  Plead.  339. 

It  must  state  the  original  bill,  and  the  pro- 
ceedings thereon ;  and  when  it  is  occasioned 
by  an  event  which  has  occurred  subsequently 
to  the  original  bill,  it  must  state  that  event 
and  the  consequent  alteration  with  regard  to 
the  parties.  In  general,  the  supplemental 
bill  must  pray  that  all  defendants  appear  and 
answer  the  charges  it  contains.  Mitford, 
Chanc.  Plead.  Jerem.  ed.  75;  Story,  Eq. 
Plead.  {  343. 

BUPPLBTORT  OATH.  In  Ecolesi- 
aatical  Law.  An  oath  given  by  the  judge 
to  the  plaintiff  or  defendant  upon  half  proof, 
as  by  one  witness,  already  made.  The  oath 
added  to  the  half  proof  enables  the  judge  to 
decide.  It  is  discretionary  with  the  judge. 
Strange,  80;  3  Sharswood,  Blackst.  Comm. 
370*. 

BUPPLICATIO  (Lat.).  In  Civil  Law. 
A  petition  for  pardon  of  a  first  offence ;  also, 
a  petition  for  reversal  of  judgment;  also, 
equivalent  to  duplicatiOy  which  is  our  re- 
joinder.    Calvinus,  Lex. 

8TJPPLICAVIT  (Lftt.).  In  Ene;Iis]i 
Law.  The  name  of  a  writ  issuing  out  of 
the  king's  bench  or  chancery  for  taking  sure- 
ties of  the  peace:  it  is  commonly  directed 
to  the  justices  of  the  peace,  when  they  are 
averse  to  acting  in  the  affair  in  their  iudicial 
capacity.  4  Blackslone,  Oomm.  23o.  See 
Vmer,  Abr. ;  Comyns,  Dig.  Chancery  (4  R), 
Fwcible  Entry  (D  16, 17). 

8nPPLICinM(Lat.].  InavULaw.  A 
corporal  punishment  ordained  by  law;  thi> 
punishment  of  death:  so  called  because  it 
was  customary  to  accompany  the  guilty  man 
to  the  place  o^  execution  and  there  offer  9ujh 
pUcaiions  for  him. 

8TJPPLIE8..  In  En^Uah  Law.  Ex- 
traordinary grants  to  the  king  by  parliament 
to  svpply  &e  exigencies  of  the  state.  Jacob, 
LawlMol. 
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SUPPORT.  The  right  of  support  is  an 
easement  which  one  man,  either  by  contract 
or  prescription,  enjoys,  to  rest  the  joists  or 
timbers  of  his  house  upon  the  wall  of  an 
adjoinincr  building  owned  by  another  person. 
3  Kent,  Gomm.  435.  See  Washburn,  Easem. ; 
Lois  des  B&t.  pt.  1,  c.  3,  s.  2,  a.  1,  {  7. 

A  rifi;ht  to  the  support  of  one's  land  so  as 
to  prevent  its  falling  into  an  excavation  made 
by  the  owner  of  adjacent  lands. 

SUPPRESSIO  VERI  (Lat.).  Conceal- 
ment of  truth. 

3.  In  general,  a  suppression  of  the  truth 
when  a  party  is  bound  to  disclose  it  vitiates 
a  contract.  In  the  contract  of  insurance,  a 
knowledge  of  the  facts  is  required  to  enable 
the  underwriter  to  calculate  the  chances  and 
form  a  due  estimate  of  the  risk;  and,  in  this 
contract  perhaps  more  than  any  other,  the 
parties  are  required  to  represent  everr  thing 
with  fairness.  1  W.  Blackst.  594;  3  Burr. 
1809. 

8*  Suppressio  vert,  aa  well  as  svggesHo 
foist,  is  a  ground  to  rescind  an  agreement, 
or  at  least  not  to  carry  it  into  execution.  3 
Atk.  Ch.  383;  Chanc.  Prec.  138;  1  Fon- 
blanque,  Eq.  c.  2,  s.  8;  1  Ball  &  B.  Gh.  Ir. 
241;  3  Munf.  Va.  232;  1  Pet.  383;  2  Paige, 
Ch.  N.  Y.  390;  4  Bouvier,  Inst.  n.  3841.  See 
Concealment;  Misrepresentation;  Repre- 
sentation ;  Suggestio  Falsi. 

SUPRA  PROTEST.  Under  protest. 
See  Acceptance;  Acceptor;  Bills  of  Ex- 
change. 

SUPRBMACT.  Sovereign  dominion, 
authority,  and  pre-eminence;  the  highest 
state.  In  the  United  States  the  supremacy 
resides  in  the  people,  and  is  exercised  by  their 
constitutional  representatives,  the  president 
and  congress.     See  Soverbiqntt. 

SUPREME.  That  which  is  superior  to 
all  other  thiuj^s:  as,  the  supreme  power  of 
the  state,  which  is  an  authority  over  all 
others;  the  supreme  court,  which  is  supe- 
rior to  all  other  courts. 

SUPREME  COURT.  In  American 
Law.  A  court  of  superior  jurisdiction  in 
many  of  the  states  of  the  United  States. 

The  name  is  properly  applied  to  the  court  of  last 
resort,  and  is  so  used  in  most  of  the  states.  In 
nearly  all  the  states  there  is  a  supreme  court,  but  in 
one  or  two  there  is  a  court  of  appellate  jurisdiction 
from  the  supreme  court. 

See  the  articles  on  the  respective  states, 
Courts  of  the  United  States,  and  3  Bouvier, 
Inst.  69;  4  Sharswood,  Blackst.  Comm.  259. 

SUPREME  COURT  OF  ERRORS. 
In  Amerloan  Law.  An  appellate  tribunal, 
and  the  court  of  last  resort,  in  the  state  of  Con- 
necticut    See  Connecticut. 

SUPREME  JUDICIAL  COURT.  In 
American  Law.  An  appellate  tribunal,  and 
the  court  of  last  resort,  in  the  states  of  Maine, 
Massachusetts,  and  New  Hampshire.  See 
Maine;  Massachusetts;  New  Hampshire.* 

SURCHARGE.  To  put  more  cattle  upon 
a  common  than  the  herbage  will  snstain  or 


than  the  party  hath  a  ri^ht  to  do.  3  Sharv- 
wood,  Blackst.  Comm.  237. 

In  case  of  common  without  stint  it  could 
only  happen  when  insufficient  herbage  was  lefk 
for  the  lord's  own  cattle.     1  Rolle,  Abr.  399. 

The  remedy  was  by  distraining  the  beasts 
beyond  the  proper  number;  an  action  of 
trespass  whicn  must  have  been  brought  by 
the  lord  of  the  manor ;  an  action  on  the  case, 
or  a  writ  of  admeasurement  of  pasture.  2 
Sharswood,  Blackst.  Comm.  238,  n. 

In  Equity  Praotloe.  To  prove  the  omis- 
sion of  an  item  from  an  account  which  is 
before  the  court  as  complete,  which  should  be 
inserted  to  the  credit  of  the  party  surcharging. 
Story,  Eq.  Jur.  J  626 ;  2  Ves.  Ch.  665 ;  11 
Wheat.  237 ;  8  Rich.  Eo .  So.  C.  248.  It  is 
opposed  to  falsify,  which  see.  Leave  to  sur- 
cnarge  and  falsify  is  granted  in  preference  to 
opening  an  account,  in  case  of  an  account 
stated  by  the  parties  or  reported  by  an  audi- 
tor, where  the  party  obtaining  the  liberty 
would  be  concluded  by  the  account  were  it 
not  granted.    See  Account  ;  Auditor. 

SURET7.  A  person  who  binds  himself 
for  the  payment  of  a  sum  of  money,  or  for  the 
performance  of  something  else,  for  another, 
who  is  already  bound  for  the  same. 

A  surety  differs  from  a  guarantor,  and  the 
latter  cannot  be  sued  until  after  a  suit  against 
the  principal.  10  Watts,  Penn.  258.  The 
surety  differs  from  bail  in  this,  that  the  latter 
actually  has,  or  is  by  law  presumed  to  have, 
the  custody  of  his  principal,  while  the  former 
has  no  control  over  him.  The  bail  may  sur- 
render his  principal  in  discharge  of  his  obli- 
gation ;  the  surety  cannot  be  discharged  by 
such  surrender. 

For  a  full  discussion  of  the  principles  regu- 
lating the  liability  of  the  surety,  see  the 
article  on  Suretyship,  below. 

SURETYSHIP.  An  undertaking  to  an- 
swer for  the  debt,  default,  or  miscarriage  of 
another,  by  which  the  surety  becomes  bound 
as  the  principal  or  original  debtor  is  bound. 
It  differs  from  guaranty  in  this,  that  suretyshij) 
is  a  primary  obligation  to  see  that  the  debt  is 
paid,  while  guaranty  is  a  collateral  under- 
taking, essentially  in  the  alternative,  to  pay 
the  debt  if  the  debtor  does  not  pay  it.  A 
Pick.  Mass.  252.  And  accordingly  a  surety 
may  be  sued  as  a  promisor  to  pay  the  debt, 
while  a  guarantor  must  be  sued  specially  on 
his  contracts    8  Pick.  Mass.  423. 

While  guaranty  applies  only  to  oontracts 
not  under  seal,  and  principally  to  mercantile 
obligations,  suretyship  may  Apply  to  all  obli* 
gations  under  seal  or  by  parol.  The  subjects 
are,  however,  nearly  related,  and  many  of  the 
principles  are  common  to  both.  There  must 
oe  a  principal  debtor  liable,  otherwise  the 
promise  becomes  an  original  contract ;  and,  the 
promise  being  collateral,  the  surety  must  be 
Sound  to  no  greater  extent  than  the  principal. 
Suretyship  is  one  of  the  contracts  included 
in  the  Statute  of  Frauds,  29  Car.  II.  o.  3. 

3«  Kent,  C.  J.,  divides  secondary  under- 
takings into  diree  classes: — Firsi,  cases  in 
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which  the  guaranty  or  promise  is  collateral  to 
the  principal  contract,  but  is  made  at  the 
same  time  and  becomes  an  essential  ground 
of  the  credit  given  to  the  principal  or  direct 
debtor.  Here  there  is  not,  and  need  not  be, 
any  other  consideration  than  that  moving 
between  the  creditor  and  original  debtor. 
Second^  cases  in  which  the  collateral  under- 
taking is  subsequent  to  the  creation  of  the 
debt,  and  was  not  the  inducement  to  it, 
though  the  subsisting  liability  is  the  ground 
of  the  promise  without  any  distinct  and  un- 
connected inducement.  Here  there  must  be 
some  further  consideration  shown,  having  an 
immediate  respect  to  such  liability;  for  the 
consideration  for  the  original  debt  will  not 
attach  to  this  subsequent  promise.  Third, 
when  the  promise  to  pay  the  debt  of  another 
arises  out  of  some  new  and  original  consider^ 
ation  of  benefit  or  harm  moving  between  the 
newly  contracting  parties.  The  two  first 
classes  of  cases  are  within  the  Statute  of 
Frauds ;  the  last  is  not  8  Johns.  N.  Y.  29. 
This  classification  has  been  reviewed  and  af- 
firmed in  numerous  cases.  21  N.  Y.  415 ;  21 
Me.  459 ;  15  Pick.  Mass.  159.  A  simpler  di- 
vision is  into  two  classes.  First,  where  the 
principal  obligation  exists  before  the  collateral 
undertaking  is  made.  Second,  where  there 
is  no  principal  obligation  prior  in  time  to  the 
collateral  undertaking.  In  the  last  class  the 
principal  obligation  may  be  contem]^oraneou8 
with  or  after  the  collateral  undertaking.  The  ^ 
first  class  includes  Kent's  second  and  third, 
the  second  includes  Kent's  first,  to  which 
must  be  added  cases  where  the  guaranty 
referring  to  a  present  or  future  principal 
obligation  does  not  share  the  consideration 
thereof,  but  proceeds  on  a  distinct  considera- 
tion. Moreover,  there  are  other  original  un- 
dertakings out  of  the  Statute  of  Frauds  and 
valid  though  by  parol,  besides  his  third  class. 
These  are  where  the  credit  is  given  exclu- 
sively to  the  promisor  though  tbe  goods  or 
consideration  pass  to  another.  Under  this 
division,  undertakings  of  the  first  class  are 
original:  first,  when  the  principal  obligation 
is  thereby  abrogated;  second,  when  without 
such  abrogation  the  promisor  for  his  own  ad- 
vantage apparent  on  the  bargain  undertakes 
for  some  new  consideration  moving  to  him 
from  the  promisee ;  third,  where  the  promise 
is  in  consideration  of  some  loss  or  disadvan- 
tage to  the  promisee;  fourth,  where  the  pro- 
mise is  made  to  the  principal  debtor  on  a 
consideration  moving  from  the  debtor  to  the 
promisor.  Theobald,  Surety,  37  et  seq.,  49  et 
uq.  The  cases  under  these  heads  will  be 
considered  separately. 

8«  First,  where  the  principal  obligation 
is  pre-existent,  there  must  be  a  new  consider- 
ation to  support  the  promise;  and  where  this 
consideration  is  the  dischar^  of  the  principal 
debtor,  the  promise  is  original  and  not  colla- 
teriU,  as  the  first  requisite  of  a  collateral  pro- 
mise is  the  existence  of  a  principal  obligation. 
This  has  been  held  in  numerous  cases.  The 
discharge  may  be  b^  agreement,  by  novation 
or  substitution  by  discharge  or  final  process. 


or  by  forbearance  under  certain  vsircum* 
stances.  5  Barnew.  &  Aid.  297 ;  1  Q.  B.  933; 
4  Bos.  &  P.  124;  11  Meea.  &  W.  Exch.  857; 
7  Johns.  N.  Y.  463;  8  id.  376;  21  N.  Y.  412; 
Hill  A  D.  N.  Y.  109;  19  Barb.  N.  Y.  258;  5 
Gush.  Mass.  488:  8  Gray,  Mass.  233;  13  Md. 
141;  5  Chandi.  Wise.  61;  28  Vt.  135;  29  id. 
169 ;  10  Ired.  No.  G.  13 ;  Browne,  Stat.  Frauds, 
il  166,  193. 

But  the  converse  of  this  proposition,  that 
where  the  principal  obligation  remains,  the 
promise  is  collateral,  cannot  be  sustained, 
though  there  have  been  repeated  dicta  to  that 
effect.  Browne,  Stat.  Fr.  {  193;  12  Johns. 
N.  Y.  291 ;  20  Wend.  N.  Y.  201 ;  2  Den.  N.  Y. 
45;  4  Barb.  N.  Y.  131;  denied  in  21  N.  Y. 
415;  7  Ala.  n.  s.  54;  6  Vt  666;  30  id,  641; 
33  id,  132. 

The  main  question  arising  in  cases  under 
this  head  is  whether  the  debtor  is  discharged ; 
and  this  is  to  a  ^eat  extent  a  question  for 
the  jury.  But  if  m  fact  the  principal  debt 
is  discharged  by  agreement  and  the  new  pro- 
mise is  made  upon  this  consideration,  tnen 
the  promise  is  original,  and  not  collateral. 
Fell,  Guar.  c.  ii.  {  9;  1  All.  Mass.  405. 

It  has  been  held  that  the  entrv  on  the  cre- 
ditor's books  of  the  debtor's  discharge  is  suffi- 
cient to  prove  it.    3  Hill,  So.  G.  41. 

A  discharge  of  the  debtor  from  custody,  or 
surrender  of  property  taken  on  an  execution, 
is  a  good  discharge  of  the  debt.  1  Barnew.  & 
Aid.  297;  11  Mees.  k  W.  Exch.  857;  1  Q.  B. 
937 ;  9  Vt.  137 ;  4  Dev.  261 ;  7  Johns.  N.  Y. 
463;  10  Wend.  N.  Y.  461;  21  N.  Y.  415. 

Where  the  transaction  amounts  to  a  sale 
of  the  principal  debt  in  consideration  of  the 
new  promise,  the  debtor  is  discharged,  and 
the  promise  is  original.  4  Bos.  &  P.  124;  3 
Barnew.  &  G.  855 ;  4  Dowl.  A^  R.  7 ;  1  Grompt. 
M.  k  R.  Exch.  743. 

So  where  a  purchaser  of  goods  transfers 
them  to  another,  who  promises  the  vendor  to 
pay  for  them,  this  is  a  substitution  and  an 
original  promise.  5  Taunt.  450;  5  Me.  81 ;  9 
Gow.  N.  Y.  266;  11  Ired.  No.  G.  298;  21  Me. 
545;  10  Mo.  538;  7  Gush.  Mass.  133. 

A  mere  forbearance  to  press  the  principal 
debt  is  not  such  a  discharge  of  the  debtor  as 
will  make  the  promise  original,  1  Smith,  Lead. 
Gas.  5th  Am.  ed.  387 ;  4  Johns.  N.  Y.422;  Jial. 
N.  Y.  47;  15  Wend.  N.  Y.  122,  343;  20  id, 
201 ;  3  Mete.  Mass.  396 ;  21  N.  Y.  412 ;  2  Wils. 
94;  13  B.  Monr.  Ky.  356;  BuUer,  N.  P.  281 ; 
but  where  the  forbearance  is  so  protracted  as 
to  dischi^rge  the  debtor,  it  may  be  questioned 
whether  the  promise  does  not  become  originaL 
33  Vt.  132. 

4«  Second,  the  promise  will  be  original  if 
made  in  consideration  of  some  new  benefit 
moving  from  the  promisee  to  the  promisor. 
3  Duteh.  N.  J.  371 ;  4  Gow.  N.  Y.  43^ ;  2  Den. 
N.  Y.  45;  4  Barb.  N.  Y.  131;  29  id.  610;  4 
Johns.  N.  Y.  422;  12  id.  291;  BuUer,  Nisi  P. 
281. 

ft.  Thirds  the  promise  is  original  where 
the  consideration  is  some  loss  to  uie  promisee 
or  principal  creditor ;  but  it  is  held  in  many 
saon  cases  that  the  loss  most  also  work  come 
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benefit  to  the  promisor.  6  Ad.  &  E.  564;  2 
East,  325 ;  3  Strobh.  Eq.  So.  C.  177 ;  10  Wend. 
N.  Y.  461 ;  24  id,  260;  4  Cow.  N.  Y.  432;  10 
Johns.  N.  Y.  412;  18  id.  12;  20  N.  Y.  268; 

2  Bosw.  N.  Y.  392.  As  to  merely  refraining 
from  giving  an  execution  to  the  sheriff,  14 
He.  140. 

So  the  loss  of  a  lien.  7  Johns.  N.  Y.  463 ; 
Lai.  N.  Y.  251;  Addison,  Contr.  38;  Burge, 
Sur.  26;  Fell,  Guar.  o.  ii.  ii  7,  8.  It  would 
seem  that  a  surrender  of  a  lien  merely  is  not 
a  sufficient  consideration,  3  Mete.  Mass.  396; 
but  it  must  appear  that  the  surrender  is  in 
some  way  beneficial  to  the  promisor. 

The  rule  is  well  settled  that  when  the  lead- 
ing object  of  a  promisor  is  to  induce  a  pro- 
misee  to  forego  some  lien,  interest,  or  advan- 
tage, and  thereViy  to  confer  on  the  promisor  a 
privilege  or  benefit  which  he  would  not  other- 
wise possess  or  enjoy,  an  agreement  made 
onder  such  circumstances  and  upon  such  a 
consideration  is  a  new,  original,  and  binding 
contract,  although  the  effect  of  it  may  be  to 
assume  the  debt  and  discharge  the  liability 
of  another.  Bicelow,  C.  J.,  2  AH.  Mass.  4l7 ; 

3  Burr.  1886;^  Maule  &  S.  204;  2  Barnew. 
&  Aid.  613;  1  Gray,  Mass.  391;  1  All.  Mass. 
405.  The  advantage  relinquished  by  the  pro- 
misee must  directly  enure  to  the  benefit  of 
the  promisor,  so  as  in  effect  to  make  it  a  par- 
chase  by  the  promisor.  5  Gush.  Mass.  488 ;  2 
Wils.  94;  12  Johns.  N.  Y.  291. 

6.  Fourthy  the  promise  is  original  if  made 
on  a  consideration  moving  fropi  the  debtor  to 
the  promisor.  10  Johns.  N.  Y.  412 ;  12  id.  291 ; 
5  Wend.  N.  Y.  235;  Browne,  Stat.  Fr.  {  170; 

4  Cow.  N.  Y.  432;  9  id.  639;  2  Den.  N.  Y. 
45 ;  8  Johns.  N.  Y.  39 ;  9  Cal.  92;  30  Ala.  n.  s. 
599;  1  E.  D.  Smith,  N.  Y.  5;  2  id.  124;  16 
Barb.  N.  Y.  645 ;  5  Me.  31;  1  Gray,  Mass.  391. 

For  the  rule  in  a  class  of  cases  quite  ana- 
logous, see  9  111.  40 ;  3  Conn.  272 ;  21  Me.  410 ; 
1  South.  N.  J.  219 ;  1  Speers,  So.  C.  4 ;  2  Bosw. 
N.  Y.  392;  13  Ired.  No.  C.  86;  5  Cranch,  666. 

lf«  Where  the  guaranty  relates  to  a  con- 
temporaneous or  future  obligation,  the  pro- 
mise is  original,  and  not  suretyship,  (a)  if 
credit  is  given  exclusively  to  the  promisor, 
(b)  if  the  promise  is  merely  to  indemnify. 

8»  In  the  first  of  these  cases  the  q^uestion 
lo  whom  credit  was  given  must  be  ultimately 
for  the  jury  in  each  case.  If  there  is  any 
primary  liability,  and  the  creditor  resorts  to 
the  principal  debtor  first,  the  promise  is  colla- 
teral. Thus,  if  the  promisor  says,  '*  Deliver 
goods  to  A,  and  I  will  pay  you,  there  is  no 
primary  obligation  on  tne  pari  of  A,  and  the 
promise  is  original.  3  Mete.  Mass.  396.  But 
if  he  says,  **I  will  see  you  paid,"  or,  *'I  pro- 
mise you  that  he  will  pay/'  or,  "If  he  do  not 
ryr,  I  will,"  the  promise  would  be  collateral. 
Term,  80;  1  II.  Blackst.  120;  3  All.  Mass. 
640;  5  id.  370;  13  Gray,  Mass.  613;  Browne, 
Slat.  Fr.  i  195. 

9.  A  promise  merely  to  indemnify  against 
ooQtingent  loss  from  another's  default,  is  ori- 
nnal.  15  Johns.  N.  Y.  425;  4  Wend.  N.  Y. 
S5»7.  A  doubt  is  expressed  by  Mr.  Browne, 
Stet.  of  Frauds,  2  158,  whether  the  liftot  that 


mere  indemnity  is  intended  makes  the  pro- 
mise original,  because  in  many  cases — those 
where  the  indemnity  is  against  the  default 
of  a  third  person — there  is  an  implied  liabil- 
ity of  that  person,  and  the  promise  is  collateral 
thereto.  Now,  there  are  three  classes  of  cases. 
Firsty  it  is  clear  that  where  the  indemnity  is 
against  the  promisor's  default  of  debt  he  is 
already  liable  without  his  promise;  and  to  use 
this  as  a  defence  and  make  the  promise  colla- 
teral thereto  would  be  using  the  law  as  a 
cover  to  a  fraud.  1  Conn.  519;  16  id,  549;  46 
Me.  41;  6  Bingh.  506;  10  Johns.  N.  Y.  42; 
17  id.  113 ;  2  Johns.  Cas.  N.  Y.  52;  17  Pick. 
Mass.  538.  Second,  so  where  the  only  debt 
against  which  indemnity  is  promised  is  the 

ETomisee's,  this,  being  not  the  debt  of  another, 
ut  of  the  promisee,  is  clearly  not  within  the 
statute,  but  the  promise  is  original.  And 
even  if  the  execution  of  such  a  promise  would 
discharge  incidentally  some  other  liability, 
this  fact  does  not  make  the  promise  collateral. 
11  Ad.  &  £.  446  ;  13  Mees.  k  W.  Ezch.  561 ; 
17  Mass.  229 ;  17  Pick.  Mass.  538 ;  1  Qray, 
Ma«s.  391 ;  9  id.  76 ;  25  Wend.  N.  Y.  243 ;  2 
Den.  N.  Y.  45 ;  10  Gill  &  J.  Md.  404 ;  22 
Conn.  317  ;  23  Miss.  430 ;  34  N.  H.  414 ;  31 
Vt  142.  Third,  but  where  there  is  a  liability 
implied  in  another  person,  and  the  promise 
refers  to  his  liability  or  default,  and  if  executed 
will  discharge  such  liability  or  default,  the 
promise  wuuld  seem  on  reason  to  be  collateral 
and  binding  like  a  suretyship  for  future  ad- 
vances,— ^that  is,  when  accepted.  9  Ired.  No.C. 
10 ;  1  Speers,  So.  C.  4 ;  1  Ala.  1 ;  1  GiU  &  J. 
Md.  424;  6  Md.  78;  10  Ad.&  E.  453;  6  La. 
N.  s.  605 ;  4  Barb.  N.  Y.  131 ;  5  Hill.  N.  Y, 
483.  But  in  many  cases  the  rule  is  broadly 
stated  that  a  promise  to  indemnify  merely  is 
original,  8  Barnew.  &  C.728  [overruled,  10 Ad. 
&  £.  4531;  1  Gray,  Mass.  391;  10  Johns.  N.  Y. 
242 ;  4  Wend.  N.  Y.  657  [overruled,  4  Barb. 
N.  Y.  131];  1  Ga.  294;  5  B.  Monr.  Ky.382; 
20  Vt.  205;  10  N.  H.  175;  1  Conn.  519;  5 
Me.  504.  In  other  cases  the  distinction  is 
made  to  rest  on  the  fact  that  the  engagement 
is  made  to  the  debtor,  9  Gray,  Mass.  7u ;  11  Ad. 
&  £.  438 ;  and  in  other  cases,  on  the  futurity 
of  the  risk  or  liability.     12  Mass.  297. 

The  last  ground  is  untenable ;  future  gua- 
rantiee binding  when  accepted  or  acted  upon, 
and  those  against  torts,  are  expressly  to  the 
contrary.  The  first  ground  is  too  broad,  as 
shown  above;  and  the  second  seems  to  ignore 
the  clear  primary  liability  of  the  principal 
debtor. 

lO.  When  the  principal  obligation  is  void, 
voidable,  not  enforceable,  or  unascertained,  the 
promise  is  original,  there  being  in  this  ease 
no  principal  obligation  to  sustain  the  promise 
as  collateral.  Browne»  Stat.  Fr.  {  156.  It 
may  be  questionable,  however,  whether  the 
promise  will  in  such  cases  be  original  unless 
the  promisor  knows  the  principal  liability  to 
be  void  or  voidable,  Barge,  Surety.  6-10;  but 
this  question  may  be  settled  by  the  principle 
that  where  credit  is  given  to  the  principal, 
notwithstanding  his  obligation  is  void  or  void- 
able, the  promise  of  the  surety  is  eoUataraL 
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4  BiD^b.  470;  7  N.  H.  368;  but  if  no  such 
credit  is  given  or  implied,  the  promise  is  cul- 
lateral.  Sea  34  Barb.  N.  Y.  208 ;  1  N.  Y.  113; 
15  id,  576;  3o  Ala.  n.  s.  100 ;  6  Gray,  Mass. 
90.  Such  would  be  the  guaranty  of  an  in- 
fant's promise,  7  N.  H.  368 ;  and  this  is  ao- 
oordingly  so  held,  20  Pick.  Mass.  467 ;  4  Me. 
521 ;  though  a  distinction  has  been  made  in 
the  case  of  a  married  woman,  4  Bingh.  470 ; 
but  the  promise  is  collateral  where  the  mar^ 
ried  woman  has  separate  property  which  she 
can  charge  with  the  payment  of  her  debts,  and 
the  credit  is  given  exclusively  to  her.  6  Ga. 
14. 

So  where  the  liability  is  unascertitined  at 
the  time  of  the  promise,  the  promise  is  origi- 
nal ;  as  the  liabilities  must  concur  at  the  time 
of  the  undertaking  to  make  a  guaranty. 
Browne,  Stat.  Fr.  219^  >  1  Salk.  27 :  contra, 
Ambl.  330.  Under  this  head  would  come  a 
promise  to  pay  a  liability  for  tort,  there  being 
no  principal  liability  until  judgment,  1  Wils. 
305 ;  or  where  the  liability  rests  upon  a  future 
award,  2  All.  Mass.  417;  and  liability  upon 
indefinite  executory  contracts  in  eeneral. 

The  promise  is  clearly  original  where  the 
promisor  undertakes  for  his  own  debt.  The 
rule  is,  unless  the  promisor  himself  or  his 
proper^  is  ultimately  to  be  made  liable  in  de- 
fault of  the  principal  debtor,  the  statute  does 
not  apply.  Browne,  Stat.  Fr.  {  177.  Thus,  an 
engagement  hj  one  who  owes  the  principal 
debtor  to  retain  the  principal  debt,  so  that  it 
may  be  attached  by  trustee  or  garnishee  pro- 
cess, is  not  a  collateral  promise.  9  Pick. 
Mass.  306 ;  20  Conn.  486 ;  1  Bingh.  n.  r.  103. 

UNDER   THK   STATUTE   OF   FRAUDS. 

U*  At  common  law,  a  contract  of  guaranty 
or  suretyship  could  be  made  by  parol ;  but  by 
the  Statute  of  Frauds,  29  Car.  ll.  c.  3,  "no 
action  shall  be  brought  whereby  to  charge 
the  defendant  upon  any  special  promise  to 
answer  for  the  aebt,  default,  or  miscarriage 
of  another  person,  .  .  .  unless  the  agree- 
ment upon  wnich  such  action  shall  be  brought, 
or  some  memorandum  or  note  thereof,  shall 
be  in  writing  and  signed  by  the  party  to  be 
charged  therewith,  or  by  some  person  there- 
unto lawfully  authorizecl :"  so  that  under  the 
statute  all  contracts  of  guaranty  and  surety- 
ship must  be  in  writing  and  signed.  The 
words  debt  and  default  in  the  statute  refer  to 
ormtracts,  2£ast,  325,  per  Lord  Ellenborou^h ; 
and  debt  includes  only  pre-existing  liability, 
12  Mass.  297 ;  miscarriage  refers  to  torts.  2 
Bamew.  &  Aid.  613.  Torts  are  accordingly 
within  the  statute,  and  may  be  guarantied 
against,  2  Bamew.  &  Aid.  613;  2  Day,  Conn. 
457;  though  this  is  doubted  in  regard  to 
future  torts.  1  "Wils.  305.  Perhaps  a  guaranty 
against  future  torts  might  be  open  to  objec- 
tions on  the  ground  of  public  policy. 

IS*  The  doctrine  that  a  future  contingent 
liability  on  the  part  of  the  principal  is  not 
within  the  statute,  1  Salk.  27 ;  12  Mass.  297, 
is  not  tenable;  and  it  is  clear,  both  by  analogy 
and  on  authority,  that  such  a  liability  may 
mipport  a  guaranty,  although  such  cases  must 
be  confined  within  very  narrow  limits,  and 


the  mere  fact  of  the  contingency  is  a  very 
strong  presumption  that  the  promise  is  ori* 
ginal.   Browne,  Stat.  Fr.  J  196 ;  6  Vt.  666. 

Where  the  promise  is  made  to  the  debtor, 
it  is  not  within  the  statute.  7  Halst.  N.  J.  188 ; 
2  Den.  N.  Y.  162;  Browne,  Stat.  Fr.  i  188, 
and  cases  cited.  ''We  are  of  opinion  that  the 
statute  applies  only  to  promises  made  to  the 
person  to  whom  another  is  answerable."  11 
Ad.  &  E.  446  5  3  Perr.  &  D.  282 ;  1  Gray,  Mass. 
391.  The  word  another  in  the  statute  must 
be  understood  as  referring  to  a  third  person, 
and  not  to  a  debt  due  from  either  of  tne  con- 
tracting parties.  6  Cush.  Mass.  552 ;  7  id.  136; 

5  All.  Mass.  370.  False  and  deceitful  repre- 
sentations of  the  credit  or  solvency  of  third 

gersons  are  not  within  the  statute.  Browne^ 
tat.  Fr.  li  181-184 ;  3  Term,  51 ;  4  Campb. 
1.  See,  also,  5  Bos.  &  P.  241;  6  Cow.  N.  T. 
346;  4GraT,  Mass.  156. 

13.  In  New  York,  the  consideration  must 
be  expressed.  This  was  so  held  before  the 
revision  of  the  statutes,  and  is  now  expressly 
provided  by  statute.  2  Rev.  St.  135 ;  20  N.  Y. 
331;  21  id.  316;  3  Johns.  N.  Y.  210;  24 
Wend.  N.  Y.  35 ;  7  ta.  246 ;  29  Barb.  N.  Y. 
486 ;  5  Den.  N.  Y.  484.  The  rule  is  the  same 
in  New  Hampshire.  36  N.  H.  73.  For  tha 
English  doctrine,  see  5  East,  10. 

But  in  applying  this  rule  the  courts  lay  hold 
of  any  language  which  implies  a  considersr 
tion,  21  N.  Y.  315:  the  delivery  of  goods  is 
presumed  without  being  expressly  stated,  as 
where  the  promise  was,  "I  guaranty  the  pay- 
ment of  any  goodo  which  A  delivers  to  B,''  0 
East,  348 ;  or  in  the  case  of  an  ofier  to  become 
security  *'  for  silver  put  into  A's  hands  for  the 
purpose  of  manufacturing."  12  Wend.  N.  Y. 
520.  So  on  a  promise  '*to  hold  A  harmless 
for  any  indorsement  to  be  made,''  4  Den.  N.  Y. 
559,  or  on  a  guaranty  of  payment  of  drafls 
to  be  issued,  3  N.  Y.  2^3,  the  court  infers  the 
consideration.  And  see  13  N.  Y:  232;  24 
Wend.  N.  Y.  82;  4  Hill,  N.  Y.  200;  3  Den. 
N.  Y.  312.  So  where  the  guaranty  and  the 
matter  guarantied  are  one  simultaneous  trans- 
action, both  will  be  construed  in  connection, 
and  the  consideration  expressed  in  the  latter 
applied  to  the  support  of  the  former,  if  there 
are  words  of  reference  in  the  guaranty.  3 
N.  Y.  203;  10  Wend.  N.  Y.  209;  11  Johns. 
N.  Y.  221 ;  36  N.  H.  73. 

FORMATION   OF  THE   OBLIGATION. 

14»  In  construing  the  language  of  the  coih 
tract  to  decide  whether  it  constitutes  an  ori- 
ginal promise  or  a  guaranty,  it  is  difficult  to 
lay  down  a  general  rule:  the  circumstances 
of  particular  cases  vary  widely.  The  word 
guaranty  or  surety  may  or  may  not  indicate 
correctly  the  contract,  and  the  circumstances 
of  the  case  may  make  an  indorser  liable  as  a 
guarantor  or  surety,  withuat  any  words  to  in- 
dicate the  obligation.    24  Wend.  N.  Y.  456. 

In  general,  if  a  promissory  note  is  signed 
or  indorsed  when  made  by  a  stranger  to  the 
note,  he  becomes  a  joint  promisor  and  liable 
on  the  note,  44  Me.  433 ;  9  Cush.  Mass.  104; 

6  Me.  478 ;  14  Tex.  275 ;  10  Rich.  Law  So.  C. 
17;  20  Mo.  571;  and  this  will   be  true  if 
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indorsed  after  delivery  to  the  payee  in  pur- 
suance of  an  agreement  made  before  the  de- 
livery, 7  Gray,  Mass.  284 ;  9  Mass.  314 ;  11 
Penn.  St.  482 ;  19  id.  260 ;  but  parol  evidence 
may  be  introduced  to  show  that  he  is  a  surety 
or  guarantor.  23  Ga.  368 ;  18  111.  548.  If  the 
third  party  indorses  after  delivery  to  the  payee 
without  any  previous  agreement,  he  is  merelv 
a  second  indorser,  11  Penn.  St.  466;  28  id, 
147,  189,  193 ;  and  he  is  liable  as  a  maker  to 
an  innocent  holder.  20  Mo.  591.  But  it  was 
held  otherwise  where  the  signature  was  on 
the  face  of  the  note,  19  N.  H.  572 ;  and  the 
same  is  held  where  he  signs  an  inception  of 
the  note,  in  pursuance  of  a  custom,  leaving  a 
blank  for  the  payee's  signature  above  his 
name.  12  La,  Ann.  517.  In  Connecticut,  such 
an  indorser  is  held  to  guaranty  that  the  note 
shall  be  collectible  when  due.  5  Conn.  595  ; 
14  id.  479 ;  25  id.  576.  The  time  of  signing 
may  be  shown  by  parol  evidence.  9  Ohio,  139; 
12  id.  228. 

It  has  been  held  that  a  third  person  in- 
dorsing in  blank  at  the  making  ol  the  note 
may  show  his  intention  by  parol,  11  Mass. 
436 ;  13  Ohio,  228 ;  but  not  if  he  describes 
himself  as  guarantor,  or  if  the  law  fixes  a 
precise  liability  to  indorsements  in  blank.  2 
Hill,  N.  Y.  80 ;  4  id.  420.  But  this  has  been 
doubted.  33  £ng.  L.  &  £q.  282.  In  New  York 
the  cases  seem  to  take  the  broad  ground  that 
an  indorser  in  blank,  under  all  circumstances, 
is  an  indorser  merely,  and  cannot  be  made  a 
guarantor  or  surety.  4Du.  N.  Y.  45;  7  Hill, 
N.  Y.  416;  1  N.  Y.  324;  2  id.  548. 

15*  In  regard  to  the  consideration  neces- 
sary to  sustain  the  contract  of  guaranty  or 
suretyship,  it  need  not  necessarily  be  a  con- 
sideration distinct  from  that  of  the  principal 
contract.  Where  the  two  contracts  are  simul- 
taneous, the  guaranty  may  share  the  con- 
sideration of  the  other.  8  cfohns.  N.  Y.  29 ;  1 
Pain^,  C.  C.  580 ;  24  Wend.  N.  Y.  246 ;  2  Pet. 
176 ;  3  Mete.  Mass.  396 ;  36  N.  H.  73 ;  3  Kent, 
Comm.  122. 

The  giving  of  new  credit  where  a  debt 
already  exists  has  been  held  a  sufficient  con- 
sideration to  support  a  guaranty  of  the  old 
and  new  debt,  15  Pick.  Mass.  159 ;  15  Ga. 
321 ;  but  the  weight  of  authority  would  seem 
to  require  that  there  should  be  some  further 
consideration.  Browne,  Stat.  Fr.  1 191 ;  2  Wils. 
94 ;  7  Term,  201 ;  5  East,  10 ;  1  Pet.  476 ;  3 
Johns.  N.  Y.  211 ;  20  Me.  28 ;  24  id.  177 ;  29 
id.  79 ;  7  Harr.  &  J.  Md.  457  :  R.  M.  Charlt. 
Ga.  311. 

Forbearance  to  sue  the  debtor  is  a  good 
consideration,  if  definite  in  time,  Ilardr.  71; 
1  Kebl.  114 ;  or  even  if  of  considerable,  Groke 
Jac.  683,  or  reasonable  time.  3  Bulstr.  206; 
Burge,  Suret.  12.  But  there  must  be  an 
actual  forbearance,  and  the  creditor  must  have 
bad  a  power  of  enforcement.  4  East,  465  ;  3 
Term,  17 ;  Willes,  482.  But  the  fact  that  it 
is  doubtful  whether  such  a  power  exists  does 
not  injure  the  consideration.  5  Bamew.  &  Ad. 
123.  A  short  forbearance,  or  the  deferment 
of  a  remedy,  as  postponement  of  a  trial,  or 
uostponemcnt  of  arrest,  may  be  a  good  con- 


sideration; and  perhaps  an  agreement  tc 
defer  indefinitely  may  support  a  guaranty. 
Browne,  Stat.  Fr.  |  190;  1  Cow.  N.  Y.  99;  4 
Johns.  N.  Y.  257 ;  2  Rich.  So.  C.  1 13 ;  6  Conn. 
81 ;  5  Jones,  No.  C.  329.  A  mere  agreement 
not  to  push  an  execution  is  too  vague  to  be  a 
consideration,  4  McCord,  So.  C.  409:  ^^^  ft 
postponement  of  a  remedy  must  be  niade  by 
agreement  as  well  as  in  fact.  3  Cusli.  Mass. 
85;  11  Mete.  Mass.  170;  6  Conn.  81;  7  u2. 
523;  lie.  B.  172. 

16«  The  contract  of  suretyship  may  be  en- 
tered into  absolutely  and  without  conditions, 
or  its  formation  may  be  made  to  depend  on 
certain  conditions  precedent.  But  tnere  are 
some  conditions  implied  in  every  contract  of 
this  kind,  however  absolute  on  its  face.  In 
the  case  of  bonds,  as  in  other  contracts  of 
suretyship,  it  is  essential  that  there  should 
be  a  principal,  and  a  bond  executed  by  the 
surety  is  not  valid  until  executed  by  the  prin- 
cipal also.  One  case,  10  Coke,  100  6,  some- 
times cited  to  the  contrary,  is  not  clear  to  the 
point.  The  argument  that  the  surety  is  bound 
by  his  recital  under  seal  fails,  especially  in 
all  statute  bonds,  where  one  important  requi- 
site of  the  statute,  that  the  bond  should  be 
executed  by  the  principal,  fails.  17  Mass.  591 ; 
2  Pick.  Mass.  24 ;  4  Beav.  Ch.  383 ;  11  u2. 265 ; 
14  Cal.  421. 

Where  the  surety's  undertaking  is  condi- 
tional on  others  joining,  he  is  not  nable  until 
they  do  so,  4  Barnew.  &  Ad.  440 ;  4  Cranch, 
219:  contra,  if  the  obligee  is  ignorant  of  the 
condition.  2  Mete.  Ky.  608.  So  the  surety  is 
not  bound  if  the  signatures  of  his  co-sureties 
are  forged,  although  he  has  not  made  his  sig- 
nature expressly  conditional  on  theirs.  2  Am. 
Law  Reg.  349. 

llf.  The  acceptance  of  the  contract  by  the 
promisee  by  words  or  by  acts  under  it  is  oflen 
made  a  condition  precedent  to  the  attaching 
of  the  liability  of^the  surety.  The  genend 
rule  is  that  where  a  future  guaranty  is  given, 
absolute  and  definite  in  amount,  no  notice 
of  acceptance  is  necessary;  but  if  it  is  con- 
tingent and  indefinite  in  amount,  notice  must 
be  given.  4  Me.  521;  1  Mas.  C.  C.  324,  371; 
8  Conn.  438;  16  Johns.  N.  Y.  67;  5  All. 
Mass.  47 ;  but  the  promisee  has  a  reasonable 
time  to  give  such  notice.  8  Gray,  Mass.  211. 
And  see,  on  this  last  point,  21  Ala.  N.  a.  72L 

A  distinction  is  to  do  made  between  a  gua- 
ranty and  an  offer  to  ^aranty.  No  notice 
of  acceptance  is  requisite  when  a  guaranty 
is  absolute,  3  N.  Y.  212;  2  Mich.  511;  but  an 
offer  to  guaranty  must  have  notice  of  accept- 
ance. Burge,  Suretyship ;  32  Penn.  St.  lO. 
And  where  acceptance  is  required,  it  may  be 
'as  well  implied  by  acts  as  by  words ;  as,  by 
receiving  tne  written  guaranty  from  the  pro- 
misor, 8  Gray,  Mass.  211 ;  or  by  actual  know- 
ledge of  the  amount  of  sales  under  a  guaranty 
of  the  purchase-money.  28  Vt.  160. 

EXTENT   OF  OBLIGATION. 

18«  The  liability  of  a  surety  cannot  exceed, 
in  anv  event,  that  of  the  principal,  though  it 
may  be  less.  The  same  rule  does  not  apply 
to  the  remedies,  which  may  be  greater  against 
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vhe  surety.  But»  whatever  maj  be  the  lia- 
bility imposed  upon  the  surety,  it  is  clear  that 
it  cannot  be  extended  by  implication  beyond 
the  terms  of  the  contract.  His  obligation  is 
9tricti8simi  Juris,  and  cannot  be  extended  be- 

Jond  the  precise  terms  of  the  contract.  10 
ohns.  N.  Y.  180;  2  Penn.  27;  15  Pet.  187. 
The  rule  is  thus  laid  down  by  the  United 
States  Supreme  Court:  sureties  are  never  held 
responsible  beyond  the  clear  and  absolute 
terms  and  meaning  of  their  undertakings, 
and  presumptions  and  equities  are  never  al- 
lowed to  enlarge,  or  in  any  degree  to  change, 
their  legal  obligations.  21  How.  66.  And  this 
rule  has  been  repeatedly  reaffirmed.  3  Kent, 
Comm.  10th  ed.  183;  5  Hill,  N.  Y.  635;  11 
N.  Y.  598 ;  29  Penn.  St.  460 ;  6  How.  206 ;  2 
Wall.  236. 

The  remedies  against  the  surety  may  be 
more  extensive  than  those  against  the  prin- 
cipal, and  there  may  be  defences  open  to  the 
principal  but  not  to  the  surety, — as,  infancy  or 
coverture  of  the  principal, — which  must  be  re- 
garded as  a  part  of  the  risks  of  the  surety. 
30  Vt.  122. 

The  liability  of  the  surety  extends  to  and 
includes  all  securities  given  to  him  by  the 
principal  debtor,  the  converse  of  the  rule 
stated  below  in  the  case  of  collateral  security 
given  to  the  dreditor.  26  Vt.  308.  Thus, 
in  Missouri  a  creditor  is  entitled  in  equity 
to  the  benefit  of  all  securities  given  by  the 
principal  debtor  for  the  indemnity  of  his 
surety.  18  Mo.  136 ;  19  Ala.  n.  s.  798 ;  22 
Miss.  87.  If  the  surety  receives  money  from 
the  principal  to  discharge  the  debt,  he  holds 
it  as  trustee  of  the  creditor.    6  Ohio,  80. 

19«  In  general,  the  obligations  of  a  surety 
are  the  same  as  the  obligations  of  the  prin- 
cipal, within  the  scope  of  the  contract;  but 
the  principal  maybe  under  obligations  not  im- 
posed by  the  contract,  but  yet  coming  so  close 
as  to  render  the  distinction  a  matter  of  some 
difficulty.  The  obligation  must,  therefore, 
be  limited  as  to  its  subiect-matter  in  time, 
and  in  amount  may  be  limited  in  its  opera- 
tion to  a  single  act,  or  be  continuous,  and 
may  include  only  certain  liabilities. 

Li  the  common  case  of  bonds  given  for  the 
faithful  discharge  of  the  duties  of  an  office, 
it  is  of  course  the  rule  that  the  bond  covers 
only  the  particular  term  of  office  for  which  it 
is  given,  and  it  is  not  necessary  that  this 
should  be  expressly  stated ;  nor  will  the  time 
be  extended  by  a  condition  to  be  bound 
'Muring  all  the  time  A  (the  principal)  con- 
tinues," if  after  the  expiration  of  the  time  A 
holds  over  merely  as  an  acting  officer,  without 
a  valid  appointment.  3  Sandf.  N.  Y.  403. 
The  circumstances  of  particular  cases  may  ex- 
tend the  strict  rule  stated  above*  as  in  the  case 
of  officers  annually  appointed.  Here,  although 
the  bond  recites  the  appointment,  if  it  is  condi- 
tioned upon  his  faithtul  accounting  for  money 
received  before  his  appointment,  the  surety 
may  be  held.  9  Barnew.  &  C.  35 ;  9  Mass.  267. 
But  the  intention  to  extend  the  time,  either  by 
includingpastorfutureliabilities,mustolearly 
appear,  and  the  condition  of  the  bond  in  this 


particular  is  sometimes  restrained  by  the  re- 
cital. 4  Bos.  &  P.  175 ;  4  Taunt.  593.  Qene- 
rally  the  recital  cannot  be  enlarged  and  ex- 
tended by  the  condition.  Theobald,  Surety, 
66,  n.  [bj.  And  where  the  recital  sets  forth 
an  employment  for  twelve  months,  this  time 
is  not  controlled  by  a  condition,  "  from  time 
to  time  annually,  and  at  all  times  thereafter 
during  the  continuance  of  this  employment,'' 
although  the  employment  is  actually  con- 
tinued beyond  the  year.  6  East,  507;  2 
Campb.  39 ;  3  id,  52;  2  Barnew.  &  Aid.  431 ; 
2  Saund.  403 ;  2  Bingh.  32;  Theobald,  Surety. 
72;  8  Mass.  275;  7  Gray,  Mass.  1;  1  All. 
Mass.  340. 

So  the  obligation  may  cease  by  a  change  in 
the  character  of  the  office  or  employment,  as 
where  the  principal  who  has  given  a  bond  for 
faithful  discharge  of  the  duties  of  clerk,  is 
taken  into  partnership  by  the  obligee,  3  Wils. 
530 ;  but  an  alteration  in  the  character  of  the 
obligees,  by  taking  in  new  partners,  does  not 
necessarily  terminate  the  obligation.  10 
Barnew.  &  0.  122.  But  where  an  essential 
change  takes  place,  as  the  death  of  the  obli- 
gee, the  obligation  is  terminated,  although 
tne  business  is  carried  on  by  the  executors. 
1  Term,  18.  Where  one  becomes  surety  for 
two  or  either  of  them,  the  obligation  is  ter- 
minated by  the  death  of  one  of  the  principals, 
1  Bingh.  452 ;  but  this  is  where  tne  obliga- 
tion is  essentially  personal ;  and  where  a  bond 
for  costs  was  given  by  two  as  *' defendants," 
the  surety  was  not  dischargred  by  the  death 
of  one.    5  Barnew.  &  Aid.  261. 

So  a  surety  for  a  lessee  is  not  liable  foi  rent 
after  the  term,  although  the  lessee  holds  over. 
1  Pick.  Mass.  332. 

If  the  law  provides  that  a  public  officer 
shall  hold  over  until  a  successor  is  appointed, 
the  sureties  on  the  official  bond  are  liable 
during  such  holding  over.  37  Miss.  518 ;  2 
Mete.  Mass.  522:  contra,  in  the  case  of  officers 
of  corporations.  7  Gray,  Mass.  1 ;  1  All.  Mass. 
340.  And  this  provision  is  not  controlled  by  an 
alteration  of  the  law  extending  the  term  but 
leaving  the  provision  intact     15  Gratt.  Va.  1. 

30«  In  bonds,  the  penalty  is  the  extreme 
amount  of  liability  of  the  surety ;  but  varioue 
circumstances  may  reduce  the  liability  below 
this.  2  South.  N.  J.  498 ;  3  Cow.  N.  Y.  151 ; 
5  ief.  424;  2  H.  Blackst.  1190;  6  Term,  303. 
If  the  engagement  of  the  surety  is  general, 
the  surety  is  understood  to  be  oblijged  to  the 
same  extent  as  his  principal,  and  his  liability 
extends  to  all  the  accessories  of  the  principal 
obligation.  Theobald,  Surety.  90;  14  La. 
Ann.  183. 

It  is  said  by  Ellenborough,  J.,  that  a  recital 
only  for  bills  to  a  certain  amount  accepted  by 
the  plaintiff,  is  extended  by  a  condition  to  be 
liable  "for  that  or  any  other  account  there- 
after to  suWst."   2  Campb.  39. 

A  continuing  guaranty  up  to  a  certain 
amount  covers  a  constant  liability  of  that 
amount ;  but  if  the  guaranty  is  not  continu- 
ing, the  liability  ceases  after  the  execution 
of  the  contract  to  the  amount  limited.  3 
Barnew.  &  Aid.  593  ;  6  Bingh.  276. 
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31«  A  guaranty  may  be  continuing  or  may 
be  exhausted  by  one  act ;  but  in  drawing  dis- 
tinctions on  this  point,  each  case  must  rest 
upon  its  own  circumstances.  The  general 
principle  may  be  thus  stated :  when  by  the  ' 
terms  of  the  undertaking,  by  the  recitals  in  , 
the  instrument,  or  by  a  reference  to  the  cus- 
tom and  course  of  dealing  between  the  parties, 
it  appears  that  the  guaranty  looked  to  a  future 
course  of  dealing  for  an  indefinite  time,  or  a 
succession  of  credits  to  be  given,  it  is  to  be 
deemed  a  continuing  guaranty,  and  the 
amount  expressed  is  to  limit  the  amount  for 
which  the  guarantor  is  to  be  responsible,  and 
not  the  amount  to  which  the  dealing  or  whole 
credit  given  is  to  extend.  7  Pet.  113;  2 
Tyrwh.'86 ;  3  Bamew.  &  Aid.  593.  Thus,  a 
guaranty  for  any  goods  to  one  hundred  pounds 
18  continuous,  12  Kast,  227  ;  or  for  "any  debts 
not  exceeding,"  Ac.,  2  Campb.  413 ;  or,  "  I 
will  undertake  to  be  answerable  for  any 
tallow  not  exceeding,''  &c.,  but  "  without  the 
word  any  it  might  perhaps  have  been  confined 
to  one  dealing."  3  Campb.  220,  per  Ellen* 
borough,  C.  JT  The  words,  "  I  do  hereby 
agree  to  guaranty  the  payment  of  goods  ac- 
cording to  the  custom  of  their  trading  with 
you,  in  the  9um  of  £200"  are  held  to  consti- 
tute a  continuing  guaranty,  6  Bingh.  244 ;  so 
of  the  words,  "I  agree  to  be  responsible  for 
the  price  of  goods  purchased  at  any  time,  to 
the  amount  of,''  Ac.  1  Mete.  Mass.  24.  The 
words  "answerable  for  the  amount  of  five 
sacks  of  fiour"  are  clearly  not  continuous. 
6  Bingh.  276.     See  6  Maule  &  S.  239. 

33«  Where  the  surety  is  bound  for  the 
acts  of  the  principal  in  a  certain  capacity  or 
office,  the  obligation  ceases,  as  we  have  seen 
above,  on  the  termination  of  the  office.  But, 
besides  being  limited  in  point  of  time  to  the 
duration  of  the  particular  employment,  it  is 
essential,  to  bind  the  surety,  that  the  liabilities 
of  the  principal  should  be  of  such  a  character 
as  may  fairly  be  covered  by  the  contract.  In 
official  bonds,  the  liability  of  the  surety  is 
limited  to  the  acts  of  the  principal  in  his 
official  capacity:  e.g.  a  surety  on  a  cashier's 
bond  is  not  liable  for  money  collected  by  the 
cashier  as  an  attomey-at-law,  and  not  ac- 
counted for  to  the  bank.  4  Pick.  Mass.  314. 
So  also  where  one  was  surety,  and  the  bond 
was  conditioned  on  the  accounting  by  the 
principal  for  money  received  by  him  in  virtue 
of  his  office  as  parish  overseer,  the  surety  was 
held  not  liable  for  money  borrowed  by  the 

Srincipal  for  parochial  purposes.  7  Bamew. 
;  0.  491.  On  the  other  hand,  a  surety  on  a 
collector's  bond  is  liable  for  his  principal's 
neglect  to  collect,  as  well  as  failure  to  pay 
over.    6  Carr.  A  P.  106. 

As  the  surety  is  only  liable  to  the  obliga- 
tions fairly  intended  at  the  execution  of  the 
bond,  he  cannot  be  held  for  a  breach  of  new 
duties  attached  to  his  principal's  office,  Theo- 
bald, Surety.  72 ;  4  Pick.  Mass.  314,  or  if  any 
material  change  is  made  in  the  duties.  2 
Pick.  Mass.  22:i. 

If  one  guaranties  payment  for  services,  and 
tWe  promisee  partly  performs  the  services,  but 


fails  of  completing  them  from  no  fault  of  hii 
own,  the  guarantor  is  liable  to  the  amount 
of  the  part-performance.  12  Gray,  Mass. 
445. 

A  bond  for  faithful  performance  of  duties 
renders  the  sureties  responsible  for  ordinary 
skill  and  diligence,  as  well  as  for  integrity. 
12  Pick.  Mass.  303. 

33.  The  contracts  of  guaranty  and  surety- 
ship are  not  negotiable  or  assignable,  and  in 
general  can  be  taken  advantage  of  only  by 
those  who  were  included  as  obligees  at  the 
formation  of  the  contract.  3  McLean,  279 ; 
4  Granch,  224.  Accordingly,  the  contract  is 
terminated  by  the  death  of  one  of  several 
obligees,  4  Taunt.  673 ;  8  East,  484 ;  7  Term, 
354,  or  by  material  change,  as  incorporation. 
3  Bos.  A  P.  34.  But  where  a  bond  is  given 
to  trustees  in  that  capacity,  their  successors 
can  take  advantage  of  it.  12  East,  399.  The 
fact  that  a  stranger  has  acted  on  a  guaranty 
does  not  entitle  him  to  the  benefits  of  the  con- 
tract, 20  Yt.  499 ;  and  this  has  been  held  in 
the  case  of  one  of  two  guarantees  who  acted 
on  the  guaranty.    3  Tex.  199. 

It  is  stated  that  a  guaranty  addressed  to 
no  one  in  particular  may  be  acted  on  by  any 
one,  1  Parsons,  Contr.  567 ;  22  Vt.  160  ;  but 
the  true  rule  would  seem  to  be  that  in  snch 
cases  a  party  who  had  acted  on  the  contract 
might  show,  as  in  other  contracts,  that  he  was 
a  party  to  it  within  the  intention  at  the 
maKing;  the  mere  fact  that  no  obligee  is 
mentioned  does  not  open  it  to  everybody. 

ENFORCEMENT   OF  OBLIGATION. 

34.  As  the  surety  cannot  be  bound  to  any 
greater  extent  than  the  principal,  it  follows 
that  the  creditor  cannot  pursue  the  surety  until 
he  has  acc^uired  a  full  right  of  action  against 
the  principal  debtor.  A  surety  for  the  per- 
formance of  any  future  or  executory  contract 
cannot  be  callea  upon  until  there  is  an  actual 
breach  by  the  principal.  A  surety  on  a  pro- 
missory note  cannot  be  sued  until  the  note 
has  matured,  as  there  is  no  debt  until  that 
time.  All  conditions  precedent  to  a  right  of 
action  against  the  principal  must  be  complied 
with.  Where  money  is  payable  on  demand, 
there  must  have  been  a  aemand  and  refusal. 
But  it  is  not  necessary  that  the  creditor 
should  have  exhausted  all  the  means  of  ob- 
taining his  debt.  In  some  cases,  which  will 
be  treated  of  in  detail,  it  may  be  requisite  to 
notify  the  surety  of  the  default  of  the  debtor, 
or  to  sue  the  debtor ;  but  this  depends  upon 
the  particular  conditions  and  circumstances 
of  each  case,  and  cannot  be  considered  a  con- 
dition precedent  in  all  cases.  Even  where 
the  creditor  has  a  fund  or  other  security  to 
resort  to,  he  is  not  obliged  to  exhaust  this 
before  resorting  to  the  surety ;  he  may  elect 
either  remedy,  and  pursue  the  surety  first. 
But  if  the  surety  pay  the  debt,  he  is  entitled 
to  claim  that  the  creditor  should  proceed 
against  such  fund  or  other  security  for  his 
benefit.  15  Md.  308 ;  4  Jones,  Eq.  No.  C. 
212;  33  Ala.  n.  s.  261 ;  2  Head,  Tenn.  549. 

And  if  the  creditor,  having  received  such 
collateral  security,  avail  himself  of  it»  he  is 
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bound  to  preserve  the  original  debt ;  for  in 
o<)uity  the  8uretj  will  be  entitled  to  subroea- 
tion.  38  Pen n.  St.  98.  In  Kentucky,  a  juag- 
ment  against  the  principal  may  be  assign^ 
to  the  surety  upon  payment  of  the  debt.  1 
Mete.  Ky.  489.  So  in  North  Carolina,  4 
Jones,  £q.  No.  G.  262.  But  an  assignment  of 
the  debt  must  be  for  the  whole :  the  surety 
cannot  pay  a  part  and  claim  an  assignment 
pro  tanio.     39  N.  H.  150. 

25«  In  general,  it  is  not  re<juisite  that 
notice  of  the  default  of  the  principal  should 
be  given  to  the  surety,  especially  when  the 
engagement  is  absolute  and  for  a  definite 
amount.  Theobald,  Surety.  137 ;  14  East,  514. 
Laches  in  giving  notice  to  the  surety  upon  a 
draft  of  the  default  of  the  principal  can  only 
be  set  up  as  a  defence  in  an  action  aeainstthe 
surety,  in  cases  where  he  has  suffered  damage 
thereby,  and  then  only  to  the  extent  of  that 
damage,  3  N.  Y.  203 ;  it  is  no  defence  to  an 
action  against  a  surety  on  a  bond  that  the 
plaintiff  knew  of  the  default  of  the  principal, 
and  delayed  for  a  long  time  to  notify  the 
surety  or  to  prosecute  the  bond.  1  Zabr. 
N.  J.  100. 

If  after  a  joint  judgment  against  a  prin- 
cipal and  his  surety  on  their  joint  and  several 
bond,  the  surety  die,  the  obligee  has  no  re- 
medy in  equity  against  his  executor.  9  How. 
83. 

DISCHARGE  OF  OBLIGATION. 

2^«  The  obligation  may  be  discharged  by 
acts  of  the  principal,  or  by  acts  of  the  cre- 
ditor. Payment,  or  tender  of  payment,  by  the 
one,  and  any  act  which  would  deprive  the 
creditor  of  remedies  which  in  case  of  default 
would  enure  to  the  benefit  of  the  surety,  are 
instances  of  discharge.  In  the  first  place,  a 
payment  by  the  debtor  would  of  course 
operate  to  discharge  the  liability.  The  only 
questions  which  can  arise  upon  this  point  are, 
whether  the  payment  is  applicable  to  the 
payment  in  question,  and  as  to  the  amount. 
Upon  the  first  of  these,  this  contract  is  gov- 
erned by  the  general  rule  that  the  debtor 
can  apply  his  payment  to  any  debt  he  chooses. 
The  surety  has  no  power  to  modify  or  direct 
the  application,  but  is  bound  by  the  election 
of  the  principal.  9  Bingh.  544;  2  Bingh. 
H.  c.  7.  If  no  such  election  is  made  by  the 
debtor,  the  creditor  may  apply  the  payment 
to  whichever  debt  he  sees  nU  7  Wheat.  20 ; 
9 id.  720;  5  Pet.  161 ;  9  Cow.  N.  Y.  409,  747 ; 
1  Pick.  Mass.  336.  This  power,  however, 
only  applies  to  voluntary  payments,  and  not 
to  payments  made  by  processof  law.  10  Pick. 
Mass.  129.  A  surety  on  a  promissory  note  is 
discharged  b^  the  payment,  and  the  note 
cannot  be  a^j^ain  put  tn  circulation.  12  Gush. 
Mass.  163  ;  7  Pick.  Mass.  88.  Whatever  will 
discharge  the  surety  in  equity  will  be  a  de- 
fence at  law.  7  Johns.  N.  V.  337  ;  2  Ves.  Ch. 
542;  2  Pick.  Mass.  223;  8  ul  128;  21  id, 
488;  16  Serg.  &  R.  Penn.  252;  5  Wend. 
N.  Y.  85. 

ftlm  A  release  of  the  principal  debtor  ope- 
rates as  a  discharge  of  the  surety ;  though  the 
oonverse  is  not  t^ue,  17  Tex.  128,  unless  the 


obligation  is  such  that  the  liability  is  joint 
only,  and  cannot  be  severed.  See,  on  this 
point,  Fell,  Guar.  c.  ii. ;  8  Penn.  St.  265. 

38*  Any  material  alteration  in  the  con- 
tract without  the  assent  of  the  surety,  or 
change  in  the  circumstances,  will  discharge 
the  surety.  Such  are  the  cases  where  the 
sureties  on  a  bond  for  faithful  performance 
are  released  by  a  change  in  the  employment 
or  office  of  the  principal,  6  C.  B.  n.  s.  550 ; 
and  it  makes  no  difference  whether  the  chance 
is  prejudicial  to  the  surety  or  not.  30  Y 1. 122 ; 
32  N.  H.  550;  3  Barnew.  &  C.  605,  per  Tin- 
dal,  C.  J. ;  9  Wheat.  680,  per  Story,  J. ;  Paine, 
C.C.  305;  3  Binn,  Penn.  520;  3*  Wash.  C.  C. 
70.  If  the  principal  and  obligee  change  the 
terms  of  the  obligation  without  the  consent 
of  the  surety,  the  latter  is  discharged.  4 
Wash.  C.  C.  26. 

It9.  If  the  creditor  without  the  assent  of 
the  surety  gives  time  to  the  principal,  the 
surety  is  discharged.  Burge,  Suret.  203 ;  3 
Mer.  Ch.  272;  2  Browne,  Ch.  579;  3  Young 
Ai  C.  187 ;  2  Ves.  Ch.  540 ;  10  Bligh,  n.  s.  548 ; 
4  Taunt.  456 ;  2  Bos.  &  P.  61 ;  3  Madd.  Ch. 
221 ;  2  Swanst.  Ch.  539 ;  7  Price,  Exch.  223 ; 

8  Bingh.  156. 

The  contract  must  be  effectual,  binding  the 
creditor  as  well  as  the  debtor ;  and  it  is  not 
enough  that  the  creditor  merely  forbears  to 
press  the  debtor.  2  Ad.  &  E.  528 ;  5  Gray, 
Mass.  457;  2  Pick.  Mass.  581;  15  Ind.  45. 
See,  also,  17  Johns.  N.  Y.  176 ;  6  Ves.  Ch. 
734 ;  10  East,  34 ;  1  Bos.  &  P.  419 ;  1  Gall. 
C.  C.  35 ;  2  Caines,  Cas.  N.  Y.  30 ;  5  Cal.  173 ; 

9  Tex.  615 ;  9  Clark  &  F.  Hou.  L.  45. 

The  receipt  of  interest  on  a  promissory 
note,  after  the  note  is  overdue,  is  not  sufficient 
to  discharge  the  surety.  8  Pick.  Mass.  458 ; 
6  Gray,  Mass.  319. 

And  as  a  requisite  to  the  binding  nature 
of  the  agreement,  it  is  necessary  that  there 
should  be  some  consideration,  2  Dutch.  N.  J. 
191 ;  6  Md.  113, 461 ;  30  Miss.  424;  but  a  part- 
payment  by  the  principal  is  held  not  to  be 
such  a  consideration.  31  Miss.  664.  Prepay- 
ment of  interest  is  a  good  consideration,  30 
Miss.  432;  but  not  an  agreement  to  pay  usu- 
rious interest,  where  the  whole  sum  paid  can 
be  recovered  back,  10  Md.  227;  though  it 
would  seem  to  be  otherwise  if  the  contract  is 
executed,  and  the  statutes  only  provide  for  a 
recovery  of  the  excess.  2  Patt.  &  II.  Va.  504. 
See,  also,  8  B.  Monr.  Ky.  382;  23  Vt.  142. 

It  has  been  questioned  how  far  the  receipt 
of  interest  in  advance  shows  an  agreement  to 
extend  the  time:  it  may  undoubtedly  be  a 
ffood  consideration  for  such  an  agreement, 
but  does  not  of  itself  constitute  it.  At  the 
most  it  may  be  said  to  be  primd  facie  evi- 
dence of  tne  agreement.  30  Vt  711;  15 
N.  H.  119. 

The  surety  is  not  discharged  if  he  has  given 
his  assent  to  the  ex  tension  of  the  time.  6  Bos  w. 
N.  Y.  600;  2  McLean.  C.  C.  99 ;  16  Penn.  St. 
112.  Such  assent  by  one  surety  does  not  bind 
his  co-surety,  10  N.  H.  318;  and  subsequent 
assent  given  by  the  surety  without  new  con- 
sideration, after  he  has  been  discharged  by  a 
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Talid  agreement  for  delay,  will  not  bind  him. 

12  N.  H.  320.  He  need  not  show  notice  to 
the  creditor  of  his  dissent.     12  Oa.  271. 

Where  an  execution  against  a  principal  is 
not  levied  on,  or  a  levy  is  postponed  without 
the  consent  of  the  surety,  he  is  discharged 
from  his  liability  as  surety,  unless  he  has 
property  of  the  principal  in  his  hands  at  the 
time;  if  he  has  property  in  his  hands  liable 
for  the  principal's  debts,  the  creditors  of  the 
principal  may  insist  on  an  application  of  the 
property  to  the  payment  of  their  debts.  9  B. 
Monr.  Ky.  235. 

80.  If  the  creditor  releases  any  security 
which  he  holds  against  the  debtor,  the  surety 
will  be  discharged,  7  Mo.  497 ;  8  Serg.  A  R. 
Penn.  452;  but  if  the  security  only  covers  a 
part  of  the  debt,  it  would  seem  that  the  surety 
will  be  released  only  pro  tanio.  9  Watts  &  S. 
Penn.  36.  Nor  will  it  matter  if  the  security 
is  received  after  the  contract  is  made.  A  cre- 
ditor who  has  the  personal  contract  of  his 
debtor,  with  a  surety,  and  has  also  or  takes 
afterwards  property  from  the  principal  as  a 
pledge  or  security  for  his  debt,  is  to  hold  the 
property  fairly  and  impartiidly  for  the  benefit 
of  tne  surety  as  well  as  himself,  and  if  he  parts 
with  it  without  the  knowledge  or  against  the 
will  of  the  surety  he  shall  lose  nis  claim 
against  the  surety  to  the  amount  of  the  pro- 
perty so  surrendered  in  equity,  43  Me.  381 : 
8  Pick.  Mass.  121 ;  4  Johns.  Ch.  N.  Y.  129;  4 
Ves.  829;  2  Cox,  86;  5  N.H.  353;  Theobald, 
Surety.  142 ;  or  at  law.  8  Serg.  &  R.  Penn.  457; 

13  id.  157.  The  fact  that  other  security,  as 
good  as,  or  better  than,  that  surrendered,  was 
substituted  for  it,  will  not  preclude  the  surety 
from  availing  himself  of  the  discharge.  15 
N.  H.  119. 

81.  But  a  surety  is  not  discharged  by  the 
fact  that  the  creditor  has  released  or  com- 
pounded with  his  co-surety  ;  much  less  if  his 
co-surety  has  been  released  by  process  of 
law.  The  only  effect  of  such  a  release  or 
composition  is  that  the  surety  is  then  not 
liable  for  the  proportion  whicn  would  pro- 
perly fall  on  his  co-surety.  6  Yes.  605,  per 
Lord  Eldon.  This  hi  least  is  the  doctrine  in 
equity ;  although  it  may  be  questioned  whether 
it  would  apply  at  law  where  the  obligation  is 
joint.    4  Ad.  &  £.  675.     See  4  Ga.  397. 

But  if  the  obligation  is  joint  and  several,  a 
surety  is  not  released  from  his  proportion  by 
such  discharge  of  his  co-surety.  31  Penn.  St 
460. 

RIGHTS  or   SURBTT  AGAINST   PRINCIPAL. 

83*  Until  default,  the  surety  has,  in  gene- 
ral, no  rights  against  the  principal,  except  the 
passive  right  to  be  discharged  from  the  obli- 
gation on  the  conditions  stated  before.  But 
after  default  on  the  part  of  the  principal,  and 
before  the  surety  is  called  upon  to  pay,  the 
latter  has  a  remedy  against  the  furtner  con- 
tinuance of  the  obligation,  and  he  cannot  in 
all  cases,  as  we  shall  see  below,  compel  the 
creditor  to  proceed  against  the  debtor;  but 
the  English  courts  in  equity  allow  him  to 
bring  a  bill  against  the  debtor,  requiring  him 
to  exonerate  him.    2  Brown,  Ch.  579. 


So,  in  this  country,  a  surety  for  a  deU 
which  the  creditor  neglects  or  refuses  to  en 
force  by  proper  proceedings  for  that  purpose 
may,  by  oill  in  equity,  bring  both  debtor  and 
creditor  before  the  court,  and  have  a  decree 
to  compel  the  debtor  to  make  payment  and 
discharge  the  surety,  5  Sneed,  Tenn.  86;  3 
£.  D.  Smith,  N.  Y.  432;  and  in  courts  having 
full  equity  powers  there  can  be  no  doubt  of 
the  right  of  a  surety,  after  a  debt  has  become 
due,  to  file  a  bill  to  compel  the  principal 
debtor  to  pay,  whether  the  surety  has  himself 
been  sued  or  not.  2  Md.  Ch.  Dec.  442.  4 
Johns.  Ch.N.Y.  123. 

88«  The  surety,  after  payment  of  the  debt, 
may  recover  the  amount  so  paid  of  the  prin- 
cipal, the  process  varying  according  to  the 
practice  of  different  courts.  2  Term,  104; 
4  Me.  200;  1  Pick.  Mass.  121 ;  1  Mete.  Mass. 
389;  3  id,  169;  13  111.  68.  The  liability  as- 
sumed by  the  surety  is  held  to  be  a  good  con- 
sideration to  sustain  another  contract.  21 
Pick.  Mass.  241. 

And  such  payment  refers  back  to  the  ori- 
ginal undertaking,  and  overrides  all  inter- 
mediate equities,  as  of  the  assignee  of  a  claim 
against  the  surety  assigned  by  the  principal 
before  payment.    28  Vt.  391. 

The  payment  must  not  be  voluntary,  or 
made  in  such  a  manner  as  to  constitute  a 
purchase;  for  the  surety,  by  purchasing  the 
claim,  would  take  the  title  of  the  creditor,  and 
must  claim  under  that,  and  not  on  his  own  im- 
plied contract  of  the  principal.  By  an  invo- 
luntary paymenjb  is  intended  only  a  payment 
of  a  claim  against  which  the  suret^  cannot 
defend.  It  is  not  necessary  that  a  suit  should 
be  brought.  But  a  surety  who  pays  money 
on  a  claim  which  is  absolutely  barred  has  no 
remedy  against  the  principal.  3  Rand.  Va. 
490;  3  N.H.  270. 

A  surety,  having  in  his  hands  funds  or  se- 
curities of  the  principal,  may  apply  them  to 
the  discharge  oi  the  debt,  10  Rich.  £q.  So.  C. 
557 ;  but  where  the  fund  is  held  by  one  surety 
he  must  share  the  benefit  of  it  with  his  co- 
surety. 3  Jones,  £q.  No.  C.  170 :  28  Y t.  65. 
But  a  surety  who  has  security  for  his  liability 
may  sue  the  principal  on  his  implied  promise 
all  the  same,  unless  it  was  agreed  that  he 
should  look  to  the  security  only.  4  Pick. 
Mass.  444. 

Payment  of  a  note  by  a  surety  by  giving 
new  note  is  sufficient  payment,  even  if  the 
new  note  has  not  been  paid  when  the  suit  is 
commenced,  4  Pick.  Mass.  444;  14  id,  286; 
2  Mete.  Mass.  561 ;  2  All.  Mass.  474;  3  N.  H. 
366:  contra,  where  judgment  had  been  ren- 
dered against  the  surety.  3  Md.  47 :  or  by 
conveyance  of  land.  11  Mass.  494;  9  Gush. 
Mass.  213. 

If  the  surety  pays  too  much  by  mistake,  he 
can  recover  only  the  correct  amount  of  the 
principal.  1  Dane,  Abr.  Mass.  197.  If  a 
surety  pays  usurious  interest  to  obtain  time 
to  pay  the  debt  of  the  principal,  he  cannot 
recover  it  of  the  principal.     1  Mich.  193. 

Extraordinary  expenses  of  the  surety,  which 
might  have  been  avoided  by  paymei^t  of  the 
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munej,  or  remote  and  unexpected  coDse- 
quenues,  are  never  considered  as  coming 
within  the  contract.  17  Mass.  169;  5  Rawle, 
Penn.  106.  Costs  incurred  and  paid  by  the 
surety  in  litigating  in  good  faith  the  claim 
of  the  creditor  can  be  recovered  of  the  prin- 
cipal, 30  Vt.  467 ;  5  Barb.  N.  Y.  398 ;  but  not 
so  if  the  litigation  is  in  bad  faith,  24  Barb. 
N.  Y.  546,  or  where  the  surety,  being  in- 
demnified for  his  liability,  incurred  expenses 
in  defending  a  suit  contrary  to  the  expressed 
wishes  of  the  principal  and  after  being  no- 
tified by  him  that  tnere  was  no  defence  to 
such  action.    22  Conn.  299. 

Joint  sureties  who  pay  the  debt  of  the 
principal  may  sue  jointly  for  reimbursement, 
3  Mete.  Mass.  169;  and  if  each  surety  has 
paid  a  moiety  of  the  debt,  they  have  several 
rights  of  action  against  the  principal.  20 
N.  H.  418. 

RIGHTS  or  8UUTT  AGAINST  CIUBDITOIU 

84*  It  is  not  quite  clear  whether  a  surety 
can  enforce  any  remedies  on  the  part  of  the 
creditor  before  actual  payment  by  the  surety; 
and,  of  course,  as  connected  with  this,  what 
is  the  effect  of  a  request  by  the  surety  to  the 
creditor  to  proceed  against  the  debtor,  and 
neglect  or  refusal  to  comply  by  the  creditor. 
The  objection  to  discharging  the  surety  on 
account  of  such  neglect  is  the  fact  that  the 
surety  may  pay  the  debt  and  at  once  become 
subrogated  to  all  the  rights  of  the  creditor. 
6  Md.  210.  But  where  there  are  courts  in 
the  exercise  of  full  equity  powers,  the  surety 
may  insure  a  prompt  prosecution  either  by 
discharging  the  obligation  and  becoming  by 
substitution  entitled  to  all  the  remedies  pos- 
sessed by  the  creditor,  or  he  may  coerce  the 
creditor  to  proceed  by  an  application  to  a 
^court  of  equity,  2  Johns.  (Jh.  N.  Y.  554; 
though  in  the  latter  case  he  would  probably 
^be  required  to  indemnify  the  creditor  against 
the  consequences  of  risk,  delay,  and  expense. 
2  Md.  Ch.  Dec.  442.  The  same  indemnity 
would  in  general  be  required  where  a  request 
is  made ;  but  it  has  been  held  that  a  simple 
request  to  sue  the  principal  debtor,  without 
a  tender  of  expenses,  or  a  stipulation  to  pay 
them,  or  an  o£rer  to  take  the  obligation  and 
bring  suit,  is  sufficient  to  discharge  the 
surety,  unless  the  creditor  at  the  time  of  the 
notice  expressly  puts  his  refusal  to  sue  on 
the  ground  of  the  trouble  and  expense,  and 
offers  to  proceed  if  that  objection  be  removed. 
18  Penn.  St.  460.  A  creditor  is  not  bound 
to  make  use  of  active  diligence  against  a 
principal  debtor  on  the  mere  request  of  a 
surety.     13  111.  376. 

35.  The  surety  who  pays  the  debt  of  the 
principal  in  full  is  entitled  to  have  every  ad- 
vantage whidh  the  creditor  has  in  pursuing  the 
debtor,  and  for  this  purpose  may  have  an  as- 
signment of  the  debt,  or  be  subrogated  either 
in  law  or  equity.  15  N.  H.  119 ;  39  id.  150. 
Whether  the  remedy  will  be  by  subrogation, 
or  whether  the  suit  must  be  in  the  name  of 
the  creditor,  will  depend  upon  the  rules  of 
practice  in  the  different  states.  38  Penn. 
ot.  98.    The  right  of  subrogation  does  not 


depend  upon  any  contract  or  request  by  th«) 
principal  debtor,  but  rests  upon  principles  of 
justice  and  equity,  1  N.  Y.  595 ;  4  Ga.  343, 
and,  though  originating  in  courts  of  equity, 
is  now  fufly  recugnixed  as  a  legal  right.  11 
Barb.  N.  Y.  159. 

RIGHTS   OF   SURETY   AGAINST  CO-SIRETY. 

86.  The  co-sureties  are  bound  to  contri- 
bute equally  to  the  debt  they  become  liable 
to  pay  when  their  undertaking  is  joint,  or 
joint  and  several,  not  separate  and  suc- 
cessive, 3  Pet.  470;  but  the  creditor  may  re- 
cover the  whole  amount  of  one  surety,  and 
leave  him  to  his  remedy  by  contribution  from 
the  others  and  reimbursement  from  the 
principal.  1  Dan.  Ky.  355.  To  support  the 
right  of  contribution,  it  is  not  necessary  that 
the  sureties  should  be  bound  by  the  same  in- 
strument 2  Swanst.  Ch.  185 ;  14  Yes.  Ch. 
160.  But  where  two  sureties  are  bound  by 
separate  and  distinct  agreements  for  distinct 
amounts,  although  for  e(}ual  portions  of  the 
same  debt,  there  is  no  right  of  contribution 
between  them.  1  Turn.  &  R.  Ch.  426 ;  3  Pet. 
470.  The  right  of  contribution,  however, 
does  not  arise  out  of  any  contract  or  agree- 
ment between  co-sureties  to  indemnify  each 
other,  but  rests  on  the  principle  of  equity, 
which  courts  of  law  will  enforce,  that  where 
two  persons  are  subject  to  a  common  burden 
it  shall  be  borne  equally  between  them.  In 
such  cases  the  law  raises  an  implied  promise 
from  the  mutual  relation  of  the  parties.  3 
All.  Mass.  566. 

It  is  not  necessary  that  the  co-sureties 
should  know  of  the  agreements  of  each  other, 
as  the  principle  of  contribution  rests  only  on 
the  equality  of  the  burden,  and  not  on  any 
privity.  1  Cdis,  318:  2  Bos.  A  P.  270;  4 
Young  &  C.  424 ;  23  Penn.  St.  294. 

SV*  A  surety  may  compel  contribution  for 
the  costs  and  expenses  of  defending  a  suit,  if 
the  defence  were  made  under  such  circum- 
stances as  to  be  regarded  as  prudent.  23  Vt. 
581.  And  where  the  suit  is  defended  at  the 
instance  or  request  of  the  co-surety,  costs 
would  be  a  subject  of  contribution,  both  on 
equitable  grounds  and  on  the  implied  promise. 
1  Mood.  &  M.  406. 

A  claim  for  contribution  extends  to  all  se- 
curities given  to  one  surety.  30  Barb.  N.  Y. 
403 ;  3  Jones,  Eq.  No.  C.  170.  If  one  of 
several  sureties  takes  collaterals  from  the  prin- 
cipal, they  will  enure  to  the  benefit  or  all. 
28  Vt.  65 ;  3  Dutch.  N.  J.  503.  Where  one  of 
several  sureties  is  secured  by  mortgage,  he  is 
not  bound  to  enforce  his  mortgage  before  he 

Eays  the  debt  or  has  reason  to  apprehend  that 
e  must  pay  it,  unless  the  mortgagor  is  wast- 
ing the  estate ;  and  if  the  mortgagor  be  squan- 
dering the  mortgaged  property,  and  the  surety 
secured  by  the  mortgage  fails  to  enforce  his 
rights,  he  is  chargeable  between  himself  and 
his  co-sureties  wim  the  fair  vendible  value  of 
the  mortgaged  property  at  a  coercive  sale.  11 
B.  Monr.  Ky.  399.  The  surety  in  a  suit  for 
contribution  can  recover  only  the  amount 
which  he  has  actually  paid.  Any  reduction 
which  he  has  obtained  must  be  regarded  as 
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for  the  benefit  of  all  the  oo-sureties.  12  Gratt. 
Va.  642.    And  see  .11  B.  Monr.  Ky.  297. 

38*  The  right  of  contribution  may  be  con- 
trolled bj  particular  circumBtances:  thus, 
where  one  becomes  surety  at  the  requent  of 
another,  he  cannot  be  called  on  to  contribute 
by  the  person  at  whose  request  he  entered  into 
the  security.  2  Esp.  N.  P.  Cas.  478 ;  37  N.  H. 
667.  The  agreement  between  the  first  surety 
and  the  second  in  such  a  case  is  not  within 
the  Statute  of  Frauds.    4  Zabr.  N.  J.  812. 

A  surety  who  is  fjally  indemnified  by  his 
principal  cannot  recover  contribution  from 
nis  co-surety  for  money  paid  by  him,  but 
must  indemnify  himself  out  of  the  means 
placed  in  his  hands.    21  Ala.  n.  s.  779. 

S9*  The  remedy  for  contribution  may  be 
ei^er  in  equity  or  at  law.  The  law  raises 
an  implied  promise,  ns  we  have  seen,  and 
clearly  gives  the  right  of  action,  and  the 
remedy  at  law  is  ancient,  writs  of  contribu- 
tion being  found  in  the  Register,  fo.  176,  an  1 
in  Fitzherbert,  Nat.  Brev.  162.  But  the  ma- 
jority of  the  cases  are  in  equity,  whose  rules 
of  practice  are  much  better  suited  to  the  pro- 
ceeding, especially  where  the  accounts  are 
(implicated  or  the  sureties  numerous.  The 
result  reached  either  in  law  or  in  equity  is 
the  same,  with  one  important  exception;  in 
the  case  of  the  insolvency  of  one  of  the 
sureties.  In  such  cases  the  law  takes  no 
notice  of  the  insolvency,  but  awards  the  pay- 
ing surety  his  due  proportion  as  if  all  were 
solvent.  But  equity  takes  no  notice  of  the 
surety  who  is  insolvent,  but  awards  contribu- 
tion as  if  he  had  never  existed.  1  Ohanc.  Rep. 
34 ;  I  Chanc.  Cas.  246 ;  6  Barnew.  &  C.  689 ; 
4  Gratt.  Va.  267.  One  surety  cannot  by  injunc- 
tion arrest  the  proceedings  at  law  of  his  co- 
surety against  him  for  contribution,  unless  he 
tenders  the  principal  and  interest  due  such  co- 
surety, who  has  paid  the  principal,  or  alleges 
that  he  is  ready  and  willing  to  bring  the  same 
into  court  to  be  paid  to  him  as  a  condition  of 
the  court's  interference.  4  Gill,  Md.  225. 
Where  a  surety  has  been  compelled  to  pay  the 
debt  of  his  principal,  and  one  of  his  co-sureties 
is  out  of  tne  jurisdiction  of  the  court,  and 
others  are  within  it,  the  surety  who  has  paid  is 
at  liberty  to  proceed  in  a  suit  in  eq^uity  for  con- 
tribution against  those  co-sureties  only  who 
are  within  the  jurisdiction,  by  stating  the  fact 
in  his  bill,  and  the  defendants  will  be  required 
to  make  contribution  without  regard  to  the 
share  of  the  absent  co-surety.  6  Ired.  £q. 
No.  C.  115. 

CONPLICT   OF  LAWS. 

40.  The  contract  of  suretyship,  like  other 
contracts,  is  governed  by  the  lex  loci  con- 
tractus;  hvit  the  loctts  is  not  necessarily  the 
same  as  that  of  the  principal  contract,  'thus, 
the  contract  made  by  the  indorser  of  a  note 
is,  not  to  pay  the  note  where  it  is  payable, 
but  that  if  not  paid  there  he  will  pay  it  at 
the  place  where  the  indorsement  is  made.  5 
East,  124;  12  Johns.  N.Y.  142;  3  Mass.  77; 
13  id.  20;  11  Mart.  La.  23;  16  irf.  606;  4 
Barnew.  &  Aid.  654;  8  Pick.  Mass.  194; 
Story,  Gonfl.  L.  {  317.    The  lex  loci  applies 


as  well  to  the  interest  as  to  the  principal 
amount.  A  question  has  been  made  in  the 
case  of  bonds  for  faithful  performance  given 
by  public  officers ;  and  in  the^e  it  has  been 
held  that  the  place  of  performance  is  to  be 
regarded  as  the  place  of  making  the  contract, 
and  sureties  are  bound  as  if  they  made  the 
contract  at  the  seat  of  the  government  to 
which  the  bonds  are  given.  And  under  this 
rule  the  obligation  of  all  on  the  bond  is  gov- 
erned by  the  same  law,  although  the  prin- 
cipal and  sureties  may  sign  in  di&rent  states. 
Story,  Confl.  L.  291 ;  6  Pet.  172;  7  id.  435. 
A  letter  of  guaranty  written  in  the  United 
States  and  aadressed  to  a  person  in  England 
must  be  construed  according  to  the  laws  of 
England.     1  How.  161. 

Consult  Bond;  Guaranty;  Promissory 
Notes;  Burge,  Ross,  Theobald, on  Suretyship; 
Fell,  on  Guaranty;  Pitman,  on  Principal  and 
Surety;  Browne,  Statute  of  Frauds ;  Addi- 
son, Chitty,  Newland,  Parsons,  Shaw,  Smith, 
Story,  Verplanck,  on  Contracts ;  Burge,  Story, 
Conflict  or  Laws ;  Adams,  Story,  £q.  Jur. ; 
Dixon,  Subrogation;  Bouvier,  Institutes; 
Blackstone,  Kent,  Commentaries. 

SURGEON.  One  who  applies  the  prin- 
ciples  of  the  healing  art  to  external  diseases 
or  injuries,  or  to  internal  injuries  or  mal- 
formations, requiring  manual  or  instrumental 
intervention.     One  who  practises  surgery. 

This  definition  is  imperfect,  it  being  impoesibU 
to  define  the  term  surgeon  or  surgery.  The  term 
•itrgery,QT  rhirurgert/,  oomes  iVom  two  Greek  wordi 
signifying  the  hand  and  loork,  meaning  a  manual 
procedure  by  means  of  instruments,  or  otherwise, 
in  the  healing  of  injuries  and  the  cure  of  disease. 
The  practice  of  medicinef  in  contradistinction  to 
the  practice  of  anrgeiy,  denotes  tho  treatment  of 
diseafco  by  the  administration  of  drugs  or  other 
sanative  Kubstanocs.  There  oannot  be  a  complete 
separation  between  the  practice  of  medicine  and 
surgery  a«  they  are  developed  by  modem  seienoe , 
and  understood  by  the  most  learned  in  the  pro- 
fession of  medicine :  the  principles  of  both  are  the 
same  throughout,  and  no  one  is  qualified  to  practise 
either  who  does  not  completely  understand  the 
fundamental  principles  of  both. 

3.  The  general  principles  of  law  defining 
the  civil  responsibilities  of  physicians  and  sur- 
geons are  the  same  as  those  that  apply  to 
and  govern  the  conduct  of  lawyers,  engineers, 
machinists,  ship-builders,  brokers,  and  other 
classes  of  men  whose  employment  requires 
them  to  transact  business  demanding  special 
skill  and  knowledge.  Elwell,  Malp.  1$;  27 
N.  H.  468.  The  surgeon  does  not  warrant 
or  insure  as  to  the  result,  ordinarily.  7  Carr. 
A  P.  81 ;  Elwell,  Malp.  20.  The  surgeon  or 
physician  may  bind  nimself  by  an  express 
contract  to  cure.  Elwell,  Malp.  21 ;  Chitty, 
Contr.  629,  630;  27  N.  H.  468 ;  Jones,  Bailm. 
22,  23,  62,  97,  120;  2  Ld.  Raym.  909;  1 
Bell,  Comm.  459,  5th  ed.;  3  Blackstone, 
Comm.  122. 

3.  Lord-chief-justice  Tindall  says,  Eveiy 
person  who  enters  into  a  learned  profession 
undertakes  to  bring  to  the  exercise  of  it  a 
reasonable,  fair,  and  competent  degree  of 
skill.  8  Carr.  &  P.  475.  This  degree  of  skill 
is  what  is  usually  termed  ordinary  and  reason- 
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able.  Storj.  Bailm.  433 ;  Elwell,  Malp.  22, 
23.  In  addition  to  the  application  of  ordi- 
nary skill  in  the  treatment  of  disease  and 
injuries,  the  physician  and  surgeon  undertake 
to  give  to  their  cases  ordinary  care  and  dili- 
gence and  the  exercise  of  their  best  judg- 
ment. Elwell,  Malp.  26;  5  Barnew.  &  Aid. 
S20 ;  15  East,  62 ;  15  Greenl.  Me.  97.  See 
Phtsician. 

BURN  A  MB.  A  name  which  is  added  to 
the  Christian  name.  In  modern  times  these 
have  become  family  names. 

They  are  called  Burnames,  becanse  original! j 
they  were  written  oeer  ike  name  in  judicial  writings 
and  eontracta.  They  were  and  are  still  used  for 
the  purpose  of  distinguishing  persons  of  the  same 
name.  They  were  taken  from  something  attached 
to  the  persons  assnming  them :  as,  John  Carpenter, 
Joseph  Black,  Samuel  Little,  ete.     See  Name. 

SURPLUS.  That  which  is  left  from  a 
fund  which  has  been  appropriated  for  a  par- 
ticular purpose ;  the  remainder  of  a  thing  ; 
the  overplus ;  the  residue.  See  18  Ves.  Ch. 
466. 

SURPLUSAOE.      In  Acoonnts.      A 

greater  disbursement  than  the  cbargee amount 
to.    A  balance  over.     1  Lew.  219. 

In  Pleading.  Allegations  of  matter  wholly 
foreign  and  impertinent  to  the  cause.  All 
matter  beyond  the  circumstances  necessary 
to  constitute  the  actios  is  surplusage.  Cow  p. 
683:  5  East,  275 ;  10  id,  205  ;  2  Johns.  Cas. 
N.  T.  52 ;  1  Mas.  C.  C.  57 ;  16  Tex.  656. 
Generally,  matter  of  surplusage  will  be  re- 
jected and  will  not  be  aUowed  to  vitiate  the 
pleading,  Coke.  Litt  303  6;  2  Saund.  306, 
n.  14 ;  7  Johns.  N.  Y.  462 ;  13  id.  80 ;  3  Dough 
472 ;  1  Root,  Conn.  456 ;  1  Pet.  18 ;  2  Maas. 
283 ;  8  Serg.  &  R.  Penn.  124;  1  Pet.  18 ;  1 
Ala.  326 ;  1  Hempst.  Ark.  221 ;  21  N.  H. 
535,  as  new  and  necilless  matter  stated  in 
an  innuendo,  9  East,  95 ;  7  Johns.  N.  Y.  272, 
even  if  repugnant  to  what  precedes,  10  East, 
142 ;  see  16  Tex.  656 ;  but  if  it  shows  that 
the  plaintiff  has  no  cause  of  action,  demur- 
rer will  lie.  1  Salk.  363 ;  3  Taunt*.  130 ;  2 
East,  451;  4  uf.  400;  Dougl.  667;  2  W. 
Blackstone,  842;  3  Cranch,  193  ;  2  Dall.  300; 
1  Wash.  C.  C.  257.  Where  the  whole  of  an 
allegation  is  immaterial  to  the  plaintiff's 
right  of  action,  it  may  be  struck  out  as  sur- 
plusage. 1  Mas.  €.  C.  57.  Matter  laid  under 
a  videlicet,  inconsistent  with  what  precedes, 
may  be  rented  as  surplusage,  4  Johns.  N. 
Y.  450 ;  2  Blackf.  Ind.  143 ;  and  when  the 
unnecesnarT  matter  is  so  connected  with  what 
is  material  that  it  cannot  be  separated,  the 
whole  matter  may  be  included  in  the  traverse. 
Dr.  365 ;  2  Saund.  206  a,  n.  21-24;  and  the 
whole  must  be  proved  as  laid.  1  Ohio,  483 ; 
1  Brev.  No.  C.  11. 

SURPRISE.   In  Equity  Practice.   The 

act  by  which  a  party  who  is  entering  into  a 
contract  is  taken  unawares,  by  which  sudden 
confusion  or  perplexity  is  created,  which  ren- 
ders it  proper  tnat  a  court  of  equity  should 
relieve  tne  party  so  surprised.  2  Brown,  Ch. 
150 ;  1  Story,  Eq.  Jur.  j  120,  note. 


The  situation  in  which  a  party  is  placed, 
without  any  default  of  his  own,  which  will 
be  injurious  to  his  interests.  8  Mart.  La. 
N.  s.  407. 

Mr.  Jeremy,  £q.  Jur.  366,  383,  note,  seems  to 
think  that  the  word  surprise  is  a  technical  expres- 
sion, and  nearly  synonymous  with  fraud.  It  is 
sometimes  used  in  this  sen^e  when  it  is  deemed 
presumptive  of,  or  approaching  to,  fraud.  1  Fon- 
bianque,  £q.  123;  3  Cfaanc.  Ca».  56,  74,  103,  114. 
Bee  6  Ves.  Ch.  327,  338 ;  16  id,  81,  86,  87 ;  2  Brown, 
Ch.326;  1  Cox,  Ch.  340. 

SURREBUTTER.     In  Pleading.    The 

Flaintift'^s  answer  to  the  defendant's  rebutter, 
t  is  governed  by  the  same  rules  as  the  repli- 
cation.     See  6  Corny ns,  Dig.  185  ;  7  id.  389. 

SURREJOINDER.   In  Pleading.   The 

plaintiff's  answer  to  the  defendant's  rejoin- 
der.  It  is  governed  in  every  respect  by  the 
same  rules  as  the  replication.  Stepnen,  Plead. 
77 ;  Archbold,  Civ.  Plead.  284 ;  7  Comyns, 
Dig.  389. 

SURRENDER.  A  yielding  up  of  an 
estate  for  life  or  years  to  him  who  has  an  im- 
mediate estate  in  reversion  or  remainder,  by 
which  the  lesser  estate  is  merged  in  the 

freater  by  mutual  agreement.     Coke,  Litt. 
37  6. 
The  deed  by  which  the  surrender  is  made. 

A  surrender  is  of  a  nature  directly  opposite  to  a 
release ;  for,  as  the  latter  operates  by  the  greater 
estate  descending  upon  the  less,  the  former  is  the 
falling  of  a  less  estate  into  a  greater,  by  deed.  A 
surrender  immediutely  divests  the  estate  of  the 
Burrenderer,  and  vests  it  in  the  surrenderee,  even 
without  the  assent  of  the  latter.  Sheppard,  Touohst. 
300,  301. 

The  technical  and  proper  words  of  this 
conveyance  are,  surrender  and  yield  up ;  but 
any  form  of  words  by  which  the  intention  of 
the  parties  is  sufficiently  manifested  will  ope- 
rate as  a  surrender.  Perkins,  i  607 ;  1  Term, 
441 ;  Comyns,  Dig.  Surrender  (A). 

The  surrender  may  be  express  or  implied. 
The  latter  is  when  an  estate  incompatible 
with  the  existing  estate  is  accepted,  or  the 
lessee  takes  a  new  lease  of  the  same  land». 
16  Johns.  N.  Y.  28 ;  2  Wils.  26 ;  1  Bamew. 
&  Aid.  50 ;  2  id.  119 ;  5  Taunt.  518.  And  see 
&  East,  86 ;  9  Bamew.  &  C.  288 ;  7  Watts, 
Penn.  123:  Cruise,  Dig.  tit.  32,  c.  7;  Comyns, 
Dig.;  4  Kent,  Comm.  102;  Rolle,  Abr.;  II 
East,  317,  n. 

SURRENDER  OF  CRIMINALS.  The 

act  by  which  the  public  authorities  deliver  a 
person  accused  of  a  crime,  and  who  is  found 
in  their  jurisdiction,  to  the  authorities  with- 
in whose  jurisdiction  it  is  alleged  the  crime 
has  been   committed.       See  Extradition; 

FUGITITKS  KROM  JuSTICB. 

SURRENDEREE.  One  to  whom  a  sar* 
render  has  been  made. 

SURRENDEROR.  One  who  makes  a 
surrender:  as,  when  the  tenant  si  ves  up  the 
estate  -and  cancels  his  lease  before  the  ex- 
piration of  the  term.  One  who  Tields  op 
a  freehold  estate  for  the  purpose  ox  conyej 
ingit 
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SURREPTITIOUS.  That  which  is  done 
iu  a  fraudulent,  stealthy  manner. 

SURROGATE  (Lat.  aurrogatus,  from 
tuhrogare^  or  surrogare^  to  substitute).  In 
English  Law^.  A  deputy  or  substitute  of 
the  chancellor,  bishop,  ecclesiastical  or  ad- 
miralty judge,  appointed  by  him.  He  must 
take  an  oath  of  office.  He  can  grant  licenses, 
hold  courts,  and  adjudicate  cases,  to  the  same 
extent  and  with  the  same  authority  as  his 

Erincipal,  provided  his  grant  of  powers  has 
een  coextensive  with  those  possessed  by  his 
principal.  The  office  has  arisen  by  usage, 
but  is  sanctioned  by  canon  128,  and  recog- 
nized by  Stat.  26  Geo.  II.  c.  33,  56  Geo.  III. 
c.  82,  and  10  Geo.  IV.  c.  53,  by  which  latter 
act  it  was  provided  that  the  surrogates  of  the 
arches  ana  consistory  of  London  are  to  con- 
tinue after  the  death  of  the  judges  of  those 
courts  till  new  appointments  are  made.  1 
Phill.  Eccl.  205 ;  3  Burn,  £ccl.  Law,  667. 

In  American  Law^.  A  term  used  in  some 
states  to  denote  the  judge  to  whom  jurisdic- 
tion of  the  probate  of  wills,  the  grant  of  ad- 
ministration and  of  guardianship  is  confided. 
In  other  states  he  is  called  surrogate,  in 
others,  judge  of  probate,  register,  judge  of 
the  orphans'  court,  etc.  He  is  ordinarily  a 
county  officer,  with  a  local  jurisdiction  limited 
to  his  county. 

SURROGATE'S  COURT.  In  Ame- 
rican Law^.  In  the  United  States,  a  state 
tribunal,  with  similar  jurisdiction  to  the  court 
of  ordinary,  court  of  probate,  etc.,  relating 
to  matters  of  probate,  etc.  See  above  titles ; 
2  Kent,  Comm.  409,  note  b;  New  York. 

SURVEY.  The  act  by  which  the  quan- 
tity of  a  piece  of  land  is  ascertained ;  the 
Saper  containing  a  statement  of  the  courses, 
istances,  and  quantity  of  land  is  also  called 
a  survey. 

A  survey  made  by  authority  of  law,  and 
duly  returned  into  the  land  office,  is  a  matter 
of  record,  and  of  equal  dignity  with  the 
patent.  3  A.  K.  Marsh.  Ky.  22&;  2  J.  J. 
Marsh.  Ky.  160.  See  3  Me.  126 ;  bid.  24; 
14  Mass.  149 ;  1  Harr.  ft  J.  Md.  201 ;  1  Ov. 
Tenn.  199 ;  1  Dev.  A  B.  No.  C.  76. 

By  survey  is  also  understood  an  examination : 
as,  a  survey  has  been  made  of  your  house,  and 
now  the  insurance  company  will  insure  it. 

SURVIVOR.  The  longest  liver  of  two 
or  more  persons. 

3.  In  cases  of  partnership,  the  surviving 
partner  is  entitlea  to  have  all  the  effeots  of 
the  partnership,  and  is  l)ound  to  pay  all  the 
debts  owing  by  the  firm.  Gow,  Fartn.  157 ; 
Watson,  Partn.  364.  He  is,  however,  bound 
to  account  for  the  surplus  to  the  representa- 
tives of  his  deceased  partners,  agreeably  to 
their  respective  rights.     See  Partnership. 

8«  A  surviving  trustee  is  generally  vested 
with  all  the  powers  of  all  the  trustees,  and 
the  surviving  administrator  is  authorised  to 
act  for  the  estate  as  if  he  had  been  sole  ad- 
ministrator! As  to  the  presumption  of  sur- 
vivorship, when  two  or  more  persons  have 
perished  by  the  same  event,  see  Dsath; 


Fearne,  Cont.  Rem.  4;  2  Pothier,  Obi.  Evans 
ed.  346;  8  Ves.  Ch.  10 ;  14  id.  678 ;  17  id, 
482;  6  Taunt.  213 ;  Cowp.  257. 

4*  The  right  of  survivorship  among  join^ 
tenants  has  oeen  abolished,  except  as  to  es- 
tates held  in  trust,  in  Pennsvlvania,  New 
York,  Kentucky,  Virginia,  Indiana,  Mis- 
souri, Tennessee,  Alabama,  Georgia,  North 
and  South  Carolina.  See  Estates  in  Joint- 
Tenancy.  In  Connecticut  it  never  existed. 
1  Swift,  Dig.  102;  Washburn,  Real  Prop. 
As  to  survivorship  among  legatees,  see  1 
Turn.  &  R.  Ch.  413 ;  1  Brown,  Ch.  574 ;  3 
Russ.  Ch.  217. 

BUS*  PER  COLL*.      In  English  Law. 

In  the  English  practice,  a  calendar  is  made 
out  of  attainted  criminals,  and  the  judge 
signs  the  calendar  with  their  separate  judg- 
ments in  the  margin.  In  the  case  of  a  capital 
felony  it  is  written  opposite  the  prisoner's 
name,  "let  him  be  hanged  by  the  neck," 
which,  when  the  proceedmes  were  in  Latin, 
was  "suspendatur  per  collum,"  or,  in  the 
abbreviated  form,  "  sus'  per  colF."  4  Black- 
stone,  Comm.  403. 

SUSPENDER.     In  Scotch  Law.    He 

in  whose  favor  a  suspension  is  made. 

In  general,  a  suspender  is  required  to  give 
caution  to  pay  the  debt  in  the  event  it  shall 
be  found  due.  Where  the  suspender  cannot, 
from  his  low  or  suspected  circumstances,  pro- 
cure unquestionable  security,  the  lords  ad- 
mit juratory  caution;  but  ^e  reasons  of 
suspension  are  in  that  case  to  be  considered 
witn  particular  accuracy  at  passing  the  bilL 
Act  S.  8  Nov.  1682 ;  Erskine,  Inst.  4.  3.  6. 

SUSPENSE.  When  a  rent,  profit  d 
prendre,  and  the  like,  are,  in  consequence  of 
me  unity  of  possession  of  the  rent,  etc.  of 
the  land  out  of  which  they  issue,  not  in  e$H 
for  a  time,  they  are  said  to  be  in  suspense, 
tunc  dormiunt;  but  they  may  be  revived  or 
awakened.    Coke,  Litt.  313  a. 

^  SUSPENSION.  A  temporary  stop  of  a 
right,  of  a  law,  and  the  like. 

In  tunes  of  war  the  habeas  corpus  act  may 
be  suspended  by  lavrful  authority. 

There  may  be  a  suspension  of  an  officer's 
duties  or  powers  when  he  is  charged  with 
crimes.    Wood,  Inst.  510. 

Suspension  of  a  right  in  an  estate  is  a 
partial  extinguishment,  or  an  extinguish- 
ment for  a  time.  It  differs  from  an  extin- 
fuishment  in  this:  a  suspended  right  may 
e  revived;  one  extinguished  is  absolutely 
dead.    Bacon,  Abr.  Extinguishment  (A). 

The  suspension  of  a  statute  for  a  limited 
time  operates  so  as  to  prevent  its  operation 
for  the  time ;  but  it  has  not  the  efiect  of  a 
repeal.    3  Dall.  Penn.  365. 

In  Scotch  Law.  That  form  of  law  by 
which  the  effect  of  a  sentence-condemnatory, 
that  has  not  vet  received  execution,  is  stayed 
or  postponea  till  the  cause  be  again  con- 
sidered. Erskine,  Inst.  4.  3.  5.  Suspension 
is  competent  also,  even  where  there  is  no 
decree,  for  putting  a  stop  to  any  illegal  ac^ 
whatsoever.     Erskine,  Inst.  4.  3.  7 
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Letters  of  suspension  bear  the  form  of  a 
Bummons,  which  contains  a  warrant  to  cite 
the  charger. 

In  Boclesiastical  Law.  An  ecclesi- 
aatical  censure,  by  which  a  spiritual  person 
is  either  interdicted  the  exercise  of  his  eccle- 
siastical function  or  hindered  from  receiving 
the  profits  of  his  benefice.  It  may  be  partial 
or  total ;  for  a  limited  time,  or  forever,  when 
it  is  called  depriyation  or  amotion.  Aylifie, 
Parerg.  601. 

SUSPENSION  OF  ARMS.  An  agree- 
ment between  belligerents,  made  for  a  short 
time  or  for  a  particular  place,  to  cease 
hostilities  between  them.  See  Armistici; 
Truck. 

SUSPENSION  OF  A  RiaHT.     The 

act  by  which  a  party  is  deprived  of  the  exer- 
cise of  his  ri^ht  for  a  time. 

When  a  right  is  suspended  by  operation 
of  law,  the  right  is  revived  the  moment  the 
bar  is  removed ;  but  when  the  right  is  sus- 
pended by  the  act  of  the  party,  it  is  gone 
forever.  See  1  RoUe,  Abr.  Extinguishment 
(L,M). 

SUSPENSIVE    CONDITION.      One 

which  prevents  a  contract  from  going  into 
operation  until  it  has  been  fulfilled :  as,  if  I 
promise  to  pay  you  one  thousand  dollars  on 
condition  that  the  ship  Thomas  Jefferson  shall 
arrive  from  Havre,  the  contract  is  suspended 
until  the  arrival  of  the  ship.  I  Bouvier,  Inst. 
n.  731. 

SUTLER.  A  man  whose  employment  is 
to  sell  provisions  and  liquor  to  a  camp. 

By  tne  articles  of  war,  art.  29,  no  sutler 
is  permitted  to  sell  any  kind  of  liquor  or 
victuals,  or  to  keep  his  house  or  shop  open 
for  the  entertainment  of  soldiers,  after  nine 
at  night,  or  before  the  beating  of  the  reveil- 
16e,  or  upon  Sundays  during  divine  service 
or  sermon,  on  penalty  of  being  dismissed  all 
future  sutlin^.  And,  by  art.  60,  all  sutlers 
are  to  be  subject  to  orders  according  to  the 
rules  and  discipline  of  war. 

SUU8  H2IRES  (Lat.).  In  Civil  Law. 
The  proper  heir,  as  it  were,  not  called  in 
from  outside. 

Those  descendants  who  were  under  the 
power  of  the  deceased  at  the  time  of  his 
death,  and  who  are  most  nearly  related  to 
him.    Oalvinus,  Lex. 

8UZERAION  (Norman  Fr.  auz,  under, 
and  re  or  rey,  king).  A  lord  who  possesses 
a  fief  whence  other  fiefs  issue.  Diet,  de 
TAcad^mie  Fran^nise.  A  tenant  in  capite 
or  immediately  under  the  king.  Note  7/  of 
Butler  k  Hargrave's  notes,  Coke,  Litt.  1.  3. 

S'WAIN-OEMOTE.     See  Court  of 

Sfl  EIKMOTE. 


To  take  an  oath  administered 
by  some  officer  duly  empowered.  See  Affirm- 
ation; Oath. 
To  use  such  profane  language  as  is  for- 


bidden by  law.    This  is  generally  punished 
by  statutory  provisions  in  the  several  states. 

SWINDLER.  A  cheat ;  one  guilty  of 
defrauding  divers  persons.  1  Term,  748 ;  2 
H.  Blackst.  531 ;  Starkie,  Sland.  135. 

Swindling  is  usually  applied  to  a  transac- 
tion where  the  guilty  party  procures  the 
delivery  to  him,  under  a  pretended  contract, 
of  the  personal  property  of  another,  with 
the  felonious  design  of  appropriating  it  tc 
his  own  use.  2  Kussell,  Grimes,  130 ;  Ali- 
son, Crim.  Law  of  Scotland,  250 ;  2  Mass. 
406. 

The  terms  cheat  and  swindler  are  not 
actionable  unless  spoken  of  the  plaintiff  in 
relation  to  his  business.  6  Gush.  lHass.  185. 
The  words  "you  are  living  by  imposture," 
spoken  of  a  person  with  the  intention  of  im- 
puting that  he  is  a  swindler,  are  not  action- 
able pvr  se,    8  G.  B.  142. 

SYMBOLIC  DELTVERT.  The  de- 
livery of  some  thing  as  a  representation  or 
sign  of  the  delivery  of  some  other. 

Where  an  actual  delivery  of  goods  cannot 
be  made,  a  symbolical  delivery  of  some  par- 
ticular thing,  as,  a  halfpenny,  will  vest  the 
property  equally  with  an  actual  delivery. 
Long,  Sales,  162 ;  8  How.  399 ;  6  Md.  10 ; 
19  N.  H.  419;  39  Me.  496;  11  Gush.  Mass. 
282;  3  Gal.  140. 

S7NALLAOMATIC  CONTRACT. 
In  Civil  Law.  A  contract  by  which  each 
of  the  contracting  parties  binds  himself  to 
the  other:  such  are  the  contracts  of  sale, 
hiring,  etc.     Pothier,  Obl.  9. 

SYNDIC.  In  French  Law.  The  as- 
signee of  a  bankrupt. 

One  who  is  chosen  to  conduct  the  affairs 
and  attend  to  the  concerns  of  a  body  corpo- 
rate or  community.  In  this  sense  the  word 
corresponds  to  director  or  manager.  Rod- 
man, T^otes  to  Gode  de  Gom.  p.  351 ;  La. 
Giv.  Gode,  art.  429 ;  Dalloz,  Diet.  Syndic, 

STNDICUS  (Or.  avv,  with,  Sudj,  cause). 
One  chosen  by  a  college,  municipality,  etc. 
to  defend  its  cause.  Oalvinus,  Lex.  See 
Syndic. 

STNaRAPH  (Gr.  <7vv,  with,  ypA^,  to 
write).  A  deed,  bond,  or  other  instrument 
of  writing,  under  the  hand  and  seal  of  all 
the  parties.  It  was  so  called  because  the 
parties  tDrote  together. 

Formerly  saofa  writings  were  attested  by  the 
subscription  and  crosses  of  the  witnesses ;  after- 
wards, to  prevent  frauds  and  concealments,  tbej 
made  deeds  of  mutual  covenant  in  a  script  and 
rescript,  or  in  a  part  and  counterpart,  and  in  the 
middle  between  the  two  copies  they  wrote  the  word 
aynffraphiuin  large  letters,  which,  being  cut  through 
tne  parchment  and  one  being  delivered  to  each 
party,  on  being  afterwards  put  together  proved 
their  authenticity. 

Deeds  thus  made  were  denominated  tyvgrapha  by 
the  canonists,  and  by  the  common -lawyers  ehiro 
graphs.    2  Blackstone,  Comm.  296. 

STNOD.    An  ecclesiastical  assemblj. 
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TABELLA  (Lat.).    In  Civil  Law.     A 

Bmall  tabic  on  which  votes  were  often  written. 
Cicero,  in  Rull.  2. 2.  Three  tablets  were  given 
to  the  judges,  one  with  the  letter  A  for  Ab- 
solution one  with  C  for  Condcmnatid,  and  one 
with  N.  L.  for  Non  Liquet,  not  proven.  Cal- 
vinus,  Lex. 

TABELLIO  (Lat).  In  Roman  Law. 
An  officer  among  the  Romans,  who  reduced 
to  writing,  and  into  proper  form,  agreements, 
contracts,  wills,  and  otner  instruments,  and 
witnessed  their  execution. 

Tho  term  tabellio  is  derived  from  the  Latin 
tabula,  •€!*  tabellof  which,  in  this  sense,  siffnified 
those  tables  or  plates  covered  with  wax  which  were 
then  used  instead  of  paper.  8  TouUier,  n.  63; 
Delaaridre,  sar  Ragneaa,  Notaire, 

Tabelliones  differed  from  notaries  in  many  re- 
spects: they  had  judicial  jurisdiction  in  some 
cases,  and  from  their  judgments  there  were  no 
Appeals.  Notaries  were  then  the  clerks  or  aiders 
of  the  tabelliunes ;  tboy  received  the  agreements  of 
the  parties,  which  they  reduced  to  short  notet ;  and 
these  contracts  were  not  binding  until  they  were 
written  in  ertewiOj  which  was  done  by  the  tabel- 
liones. Encyclopedic  de  M.  D'Alembert,  Tabellion; 
Jacob,  Law  Diet.  Tabellion ;  Merlin,  Rupert.  No- 
iairty  I  1 ;  3  Oiannone,  Istoria  di  Napoli,  p.  80. 

TABLE-RENTS.  Rents  paid  to  bishops 
and  othei* ecclesiastics,  appropriated  to  their 
table  or  housekeeping.    Jacob,  Law  Diet. 

TABLEAU  OF  DISTRIBUTION.    In 

Lonlfliana.  A  list  of  creditors  of  an  insol- 
vent estate,  stating  what  each  is  entitled  to. 
4  Mart.  La.  n.  s.  535. 

TABLES.  A  synopsis  in  which  many 
particulars  are  brought  together  in  a  general 
view :  as,  genealogical  tables,  which  are  com- 
posed of  the  names  of  persons  belonging  to  a 
ramily.  As  to  the  law  of  the  Twelve  Tables, 
see  Cfode,  {  ^T ;  2  Bouvier,  Inst.  nn.  1963, 
1964. 

TABULA  IN  NAUFRAOIO  (Lat.  a 
nlank  in  a  wreck).  In  Engliah  Law^.  A 
figurative  term  used  to  denote  the  power  of 
a  third  mortgagee,  who,  having  obtained  his 
mortgage  without  any  knowledge  of  a  second 
mortgage,  may  acquire  the  first  incumbrance, 
and  squeeze  out  and  have  satisfaction  before 
the  second.  2  Yes.  Ch.  573 ;  2  Fonblanqne, 
Eq.  b.  3,  c.  2,  {  2 ;  2  Ventr.  337 ;  1  Chanc. 
Gas.  162 ;   1  Story,  Eq.  \\  414,  415  ;  Tack- 

INO. 

TABUL2I.  In  Civil  Law.  Contracts 
and  written  instruments  of  all  kinds,  espe- 
cially wills.  So  called  because  originally 
written  on  tablets  and  with  wax.  Calvinus, 
Lex. 

TAG.  A  kind  of  castomary  payment  by 
a  tenant.    Blount,  Ten.  155. 

TAG  FREE.  Free  from  payments,  etc. : 
t,g,  ^*tacfrte  de  omnibuB  propriu  porcis  auis 
n{fira  tnetaa  de  C,"  i,e,  paying  nothing  for 


his  ho^  running  within  that  limit.    Jacob, 
Law  Diet. 

T  AGIT  (from  Lat.  iaceo,  to  be  silent].  That 
which,  although  not  expressed,  is  understood 
from  the  nature  of  the  thing  or  from  the 
provision  of  the  law  ;  implied. 

TAGIT  LA'W.  A  law  which  derives  ita 
authority  from  the  common  consent  of  the 
people  without  any  legislative  enactment.  1 
bouvier,  Inst.  120. 

TAGIT  RELOCATION.  In  Scotch 
Law.  The  tacit  or  implied  renewal  of  a 
lease  when  the  landlord  instead  of  warning 
a  tenant  has  allowed  him  to  continue  without 
making  a  new  agreement.  Bell,  Diet.  Re- 
location. 

TAGIT  TAGK.    See  Tacit  Relocation. 

TACK.  In  Bcotoh  Law.  A  contract 
of  location  by  which  the  use  of  land  or  any 
other  immovable  subject  is  set  to  the  lessee 
or  tacksman  for  a  certain  yearly  rent,  either 
in  muncv,  the  fruits  of  the  ground,  or  ser^ 
vices.  Erskine,  Incit,  2.  6.  8.  This  word  ie 
nearly  synonymous  with  lease. 

TACKING.  In  EngUah  Law.  The 
union  of  securities  given  at  different  times, 
so  as  to  prevent  any  intermediate  purchaser's 
claiming  title  to  redeem  or  otherwise  dis- 
charge one  lien,  which  is  prior,  without  re- 
deeming or  discharging  other  liens  also  which 
are  subsequent,  to  his  own  title.  Jeremy,  Eq. 
Jur.  b.  1,  c.  2,  2  1,  pp.  188-191 ;  1  Story,  Eq. 
Jur.  i  412. 

3.  It  is  an  established  doctrine  in  the  Eng- 
lish chancery  that  a  bond  fide  purchaser  and 
without  any  notice  of  a  defect  in  his  title  at 
the  time  oi  the  purchase  may  lawfully  buy 
any  statute,  mortgage,  or  incumbrance,  and 
if  be  can  defend  by  those  at  law  his  a!dve^ 
sary  shall  have  no  help  in  equity  to  set  those 
incumbrances  aside,  for  equity  will  not  dis- 
arm such  a  purchaser.  And  as  mortgagees 
are  considered  in  equity  as  purchasers  pre 
ianto,  the  same  doctrine  has  extended  to 
them,  and  a  mortgagee  who  has  advanced 
his  money  without  notice  of  any  prior  in- 
cumbrance may,  by  getting  an  assignment 
of  a  statute,  judgment,  or  recognizance,  pro- 
tect himself  from  any  incumbrance  subsequent 
to  such  statute,  judgment,  or  recognizance, 
though  prior  to  his  mortgage ;  that  is,  he  will 
be  aflowed  to  tack  or  unite  bis  mortgage  to 
such  old  security,  and  will  by  that  means  be 
entitled  to  recover  all  moneys  for  which  such 
security  was  given,  together  with  the  money 
due  on  his  mortgage,  before  the  prior  mort- 

fagees  are  entitled  to  recover  any  thins.    2 
onblanque,  Ea.  306 ;  2  Cruise,  Dig.  1. 15,  c 
5,  s.  27 ;  Powell,  Mortg.  Index ;  1  Yern.  Ch. 
188 ;  Maddock,  Chanc.  Index. 
8«  This  doctrine  is  inconsistent  with  the 
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laws  of  the  several  states,  which  require  the 
recording  of  mortgages.  1  Gaines,  Gas.  N.  Y. 
112;  1  Hopk.  Gh.  N.  Y.  231;  2  Pick.  Mass. 
517 ;  3  id.  50 ;  12  Gonn.  W, ;  14  Ohio,  318 ;  11 
8erg.  &  R.  Penn.  208;  8  Dan.  Ky.  82;  1 
White  &  T.  Lead.  Gas.  Am.  ed.  406. 

The  doctrine  of  tacking  seems  to  have  been 
acknowledged  in  the  civil  law.  Gode,  8. 27. 1. 
But  see  Dig.  13. 7. 8 ;  and  see  7  TouUier,  110. 
But  this  tacking  could  not  take  place  to  the 
inj  ur  V  of  intermediate  incumbrancers.  Story, 
£q.  «fur.  2  1010,  and  the  authorities  cited  m 
the  note. 

TAIIi.    See  Estati  Tiil. 


A  technical  expression  which 
signifies  to  be  entitled  to:  as,  a  devisee  will 
take  under  the  will. 

To  seize :  as,  to  take  and  carry  away,  either 
lawfully  or  unlawfully. 

To  choose:  e.g.  aa  capiendas  aasisas,  to 
choose  a  jury. 

To  obtain :  e.g.  to  take  a  verdict  in  court, 
to  get  a  verdict. 

TAKINQ.  In  Criminal  Law,  Torto. 
The  act  of  laying  bold  upon  an  article,  with 
or  without  removinj^  the  same.  A  felonious 
taking  is  not  sufficient,  without  a  carrying 
away,  to  constitute  the  crime  of  larceny.  See 
Dearsl.  Gr.  Gas.  621.  And  when  the  taking 
has  been  legal,  no  subsequent  act  will  make 
it  a  crime.     1  Mood.  Gr.  Gas.  160. 

3.  The  taking  is  either  actual  or  con- 
structive. The  former  is  when  the  thief 
takes,  without  any  pretence  of  a  contract,  the 
property  in  question. 

A  constructive  felonious  taking  occurs  when, 
under  pretence  of  a  contract,  the  thief  ob- 
tains the  felonious  possession  of  goods:  as, 
when  under  the  pretence  of  hiring  he  had  a 
felonious  intention,  at  the  time  of  the  pre- 
tended contract,  to  convert  the»  property  to 
his  own  use. 

When  property  is  lefl  through  inadvertr 
ence  with  a  person,  and  he  conceals  it  animo 
furandU  he  is  guilty  of  a  felonious  taking 
aud  may  be  convicted  of  larceny.  17  Wend. 
N.  Y.  460. 

8*  But  when  the  owner  parts  with  the 

Ero]^rty  willingly,  under  an  agreement  that 
e  is  never  to  receive  the  same  identical 
property,  the  taking  is  not  felonious:  as, 
when  a  person  delivered  to  the  defendant  a 
sovereign  to  get  it  chansed,  and  the  de- 
fendant never  returned  either  with  the  sove- 
reign or  the  change,  this  was  not  larceny.  9 
Carr.  k  P.  741.  See  1  Mood.  Gr.  Gas.  179, 
185;  1  HiU,  N.  Y.  94;  2  Bos.  &  P.  508;  2 
East,  PI.  Gr.  654;  1  Hawkins,  PI.  Gr.  c.  33, 
B.  8 ;  1  Hale,  PI.  Gr.  507 ;  Goke,  3d  Inst.  408 ; 
Larcbnt;  Robbirt. 

4*  The  wrongful  taking  of  the  personal 
property  of  another,  when  m  his  actual  pos- 
session, or  such  taking  of  the  goods  of  an- 
other who  has  the  right  of  immediate  posses- 
sion, subjects  the  tort-feasor  to  an  action. 
For  example,  such  wrongful  taking  will  be 
evidence  of  a  conversion,  and  an  action  of 
trover  may  be  maintained.  2  Saund.  47 ;  3 
Vol.  IL— 37 


Willes,  55.  Trespass  is  a  concurrent  remedy 
in  such  a  case.  §  Wils.  336.  Replevin  may 
be  supported  by  the  unlawful  taking  of  a 
personal  chattel.  See  Gon  version  ;  Trespass  ; 
Trover;  Replevin. 

TALE.  In  Common  La^v.  A  denomi* 
nation  of  money  in  Ghina.  In  the  computor 
tion  of  the  ad  valorem  duty  on  goods,  etc.,  it 
is  computed  at  one  dollar  and  forty-eight 
cents.  Act  of  March  2, 1799,  s.  61 ;  1  Story, 
U.  S.  Laws,  626.    See  Foreign  Goin. 

In  Engllali  Law.  The  ancient  name  of 
the  declaration  or  count.  3  Blackstone, 
Gomm.  293. 

TALES  (Lat.  ialU^  such,  like).  In  Prao- 
tioe.  A  number  of  jurors  added  to  a  defi- 
cient panel  sufficient  to  supply  the  deficiency. 

A  list  of  such  jurymen  as  were  of  the  tales, 
kept  in  the  king's  bench  office  in  England. 

TALES   DE    CIRCUMSTANTIBUS 

(Lat.  a  like  number  of  the  bvstanders).  A 
sufficient  number  of  jurors  selected  from  the 
bystanders  to  supply  a  deficiency  in  the  panel. 

The  order  of  the  judge  for  taking  such  by- 
standers as  jurors. 

Whenever  from  any  cause  the  panel  of 
jurors  is  insufficient,  tne  judge  may  issue  the 
above  order,  and  the  officer  immediately  exe- 
cutes it.  See  2  Hill,  So.  G.  381 ;  2  Penn.  412; 
Goxe,  N.  J.  283;  1  Blackf.  Ind.  63;  2  Harr. 
A  J.  Md.  426;  1  Pick.  Mass.  43,  n.  The 
number  to  be  drawn  on  successive  panels  is 
in  the  discretion  of  the  court.     17  Cm.  497. 

TALLAGE  (Fr.  iaiUtr,  to  cut).  In  Eng- 
lish Law.  A  term  used  to  denote  subsidies, 
taxes,  customs,  and,  indeed,  any  imposition 
whatever  by  the  government  for  the  purpose 
of  raising  a  revenue.  Bacon,  Ahr.  Smug- 
gling, etc,  (B);  Fortescue,  De  Laud.  2o; 
Maddock,  Kxch.  c.  17;  Goke,  2d  Inst.  531, 
532;  Spelnian,  Qloss. 

TALLAOrOM  (perhaps  from  Fr.  taiUe, 
cut  off).  A  term  including  all  taxes.  Goke, 
2d  Inst.  532;  Stat,  de  tal.  non  concedendo, 
temp.  Edw.  I.;  Stow,  Annals,  445;  1  Shars- 
wood,  Blackst.  Gomm.  311*.  Ghaucer  hns 
talaigiers  for  "  tax-gatherers." 

TALLY  (Fr.  tailler;  It.  iagliare,  i.e. 
scindere,  to  cut  off).  A  stick  cut  into  two 
parts,  on  each  whereof  is  marked,  with 
notches  or  otherwise,  what  is  due  between 
debtor  and  creditor.  Hence  the  tallier  of 
the  excheouer  is  now  called  the  teller.  Lex. 
Gonstit.  2U5 ;  Gowel.  One  party  must  have 
one  part,  and  the  other  the  other,  and  they 
must  match.  Tallies  in  the  exchequer  are 
abolished  by  2d  Geo.  III.  c.  82.  There  was 
the  same  usa^e  in  France.  Diet,  de  TAcad. 
Fran<}. :  Pothier,  Obi.  pt.  4,  c.  1,  art.  2,  |  8. 

TALZIE,  TAILZIE.    In  Scotoh  Law. 

Entail. 

TANGIBLE  PROPERTT.  That 
which  may  be  felt  or  touched  :  it  must  neces 
sarily  be  corporeal,  but  it  may  be  real  or 
personal. 

TAJriSTRT  (a  ihanis).    In  Irish  Law 
A  species  of  tenure  founded  on  immemorial 
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nsafce,  by  which  lands,  etc.  descended  seniori 
et  dignissimo  viri  sanguinis  et  cognominis,  i.e. 
to  the  oldest  and  worthiest  man  of  the  blood 
and  nfttne.     Jacob,  Law  Diet. 

$A.RDE  VENIT  (Lat.).    In  Practice. 

The  name  of  a  return  made  bj  the  sheriff  to 
a  writ,  when  it  came  into  his  hands  too  late 
to  be  executed  before  the  return-day. 

The  sheriff  is  required  to  show  that  he  has 
yielded  obedience  to  the  writ,  or  give  a  good 
excuse  for  his  omission;  and  he  may  say, 
quod  breve  adeo  tarde  venit  quod  ezequi  non 
possunt.  It  is  usual  to  return  the  writ  with 
an  indorsement  of  iarde  venit.  Comyns,  Dig. 
Eetom  (D  1). 

TARE.  An  allowance  in  the  purchase 
and  sale  of  merchandise  for  the  weight  of 
the  box,  bag,  or  cask,  or  other  thing,  in  which 
the  goods  are  packed.  It  is  also  an  allowance 
made  for  any  defect,  waste,  or  diminution  in 
the  weight,  quality,  or  quantity  of  goods. 
It  differs  from  Tret,  which  see. 

TARIFF.  Customs,  duties,  toll,  or  tri- 
bute payable  upon  merchandise  to  the  gene- 
ral government  is  called  tariff;  the  rate  of 
customs  etc.  also  bears  this  name,  and  the 
list  of  articles  liable  to  duties  is  also  called 
the  tariff. 

TAVERN.  A  place  of  entertainment;  a 
house  kept  up  for  the  accommodation  of 
strangers.  Webster,  Diet.  Originally,  a  house 
for  the  retailing  of  liquors  to  be  drunk  on 
the  spot,  Wehster,  Diet. 

In  almost  all  the  states  the  word  has  come 
to  mean  the  same  as  inn,  with  no  particular 
reference  to  the  sale  of  liquors.  Sec  2  Kent, 
Comm.  9th  ed.  597*,  note  a. 

These  are  regulated  by  various  local  laws. 
For  the  liability  of  tavern-keepers,  see  Story, 
Bailm.  {  7;  2  Kent,  Comm.  458;  12  MoS. 
487;  Jones.  Bailm.  94;  I  Blackstone,  Comm. 
430;  1  RoUe,  Abr.  (3  F);  Bacon,  Abr.  Inn, 
etc.;  1  Bouvier,  Inst.  1015  etseq.;  Inn;  Inn- 
keeper. 


I.  A  contribution  imposed  by  govern- 
ment on  individuals  for  the  service  of  the 
state.  It  is  distinguished  from  a  subsidy,  as 
being  certain  and  orderly,  which  is  shown  in 
its  derivation  from  Greek  r4f/f,  ordo,  order  or 
Arrangement.    Jacob,  Law  Diet.    See  Taxes. 

A  direct  tax,  ae  distitiguished  from  duties, 
imposts,  and  excises. 

The  eighth  section  of  art.  1  of  the  constitu- 
tion of  the  United  States  provides  that  "con- 
gress shall  have  power  to  lay  and  collect  taxes, 
duties,  imposts,  and  excises,  to  pay,"  etc. 
But  all  duties,  imposts,  and  excises  shall  be 
uniform  throughout  the  United  States.  In 
this  sense  taxes  are  usually  divided  into  two 
great  classes, — those  which  are  direct  and 
those  which  are  indirect.  Under  the  former 
denomination  are  included  taxes  on  land  or 
real  property,  and  under  the  latter  taxes  on 
articles  of  consumiption.  5  Wheat.  317.  See, 

fenerally.  Story,  Cfonst.  c.  14 ;  1  Kent.  Comm. 
04 ;  3  Dall.  Penn.  171 ;  1  Sharswood,  Blackst. 
Comm.  308. 


An  instrument  whereby 
the  officer  of  the  law  undertakes  to  convey 
the  title  of  the  rightful  proprietor  to  the  pur- 
chaser at  the  tax  pale,  or  sale  of  the  land  for 
non-payment  of  taxes. 

This  deed,  according  to  the  principles  of  the 
common  law,  is  simply  a  link  in  the  chain  of 
the  grantee's  title.  It  does  not  ipso  facto  trans- 
fer the  title  of  the  owner,  as  in  grants  from  the 
government  or  deeds  between  man  and  man. 
The  operative  character  of  it  depends  upon  Uie 
regularity  of  the  anterior  proceedings.  The 
deed  is  not  the  title  it«elf,  nor  even  evidence 
of  it.  Its  recitals  bind  no  one.  It  creates  no 
estoppel  upon  the  former  owner.  No  presump- 
tion arises  upon  the  mere  production  of  the 
deed  that  the  facts  upon  which  it  is  based  had 
any  existence.  When  it  is  shown,  however, 
that  the  ministerial  officers  of  the  law  have 
performed  every  duty  which  the  law  imposed 
upon  them,  every  condition  essential  in  its  cha- 
racter, then  the  deed  becomes  conclusive  evi- 
dence of  the  title  in  the  grantee,  according  to 
its  extent  and  purport.  See  Blaekwell,  Tax 
Titles,  430;  2  Washburn,  Real  Prop.  642. 

TAX  SALE.  A  sale  of  lands  for  the 
non-pavment  of  taxes  assessed  thereon. 

9.  "the  power  of  sale  does  not  attach  until 
everv  prerequisite  of  the  law  has  been  com- 
plied with.  9  Miss.  627.  The  regularity  of 
the  anterior  proceedings  is  the  basis  upon 
which  it  rests.  Those  proceedings  must  be 
completed  and  perfected  before  the  authority 
of  the  officer  to  sell  the  land  of  the  delinquent 
can  be  regarded  as  consummated.  The  land 
must  have  been  duly  listed,  valued,  and 
taxed,  the  assessment  roll  placed  in  the  hands 
of  the  proper  officer  with  authoritT  to  collect 
the  tax,  tne  tax  demanded,  all  collateral  re- 
medies for  the  collection  of  the  tax  exhausted, 
the  delinquent  list  returned,  a  judgment  ren- 
dered when. judicial  proceedings  intervene, 
the  necessary  precept,  warrant,  or  other  au 
thority  delivered  to  the  officers  intrusted 
with  the  power  of  sale,  and  the  sale  adver- 
tised in  due  form  of  law,  before  a  sale  can  be 
made.  Blackwell,  Tax  Titles,  294 ;  4  Wheat. 
78 :  6  id.  119;  7  Cow.  N.  Y.  88;  6  Mo.  64; 
12  Miss.  627;  5  Serg.  &  R.  Penn.  332. 

8*  There  are  important  details  connected 
with  the  auction  it<(elf  and  the  duties  of  the 
officer  intrusted  with  the  conducting  thereof. 

The  sale  must  be  a  public,  and  not  a  pri- 
vate, one.  The  sale  must  take  pl&ce  at  the 
precise  time  fixed  by  the  law  or  notice,  other- 
wise it  will  be  void. 

It  is  equally  important  that  the  sale  should 
be  made  at  the  place  designated  in  the  adver* 
ti  semen  t. 

The  sale  to  be  valid  nlust  be  made  to  the 
"highest  bidder,"  which  ordinarily  means 
the  person  who  offers  to  pay  for  the  land  put 
up  the  largest  sum  of  money.  This  is  the 
rule  in  Pennsylvania;  but  in  most  of  the 
states  the  highest  bidder  is  he  who  will  pay 
the  taxes,  interest,  and  costs  due  upon  the 
tract  offered  for  sale  for  the  least  quantity 
of  it. 

The  sale  must  be  for  cash. 
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Where  a  part  of  the  land  sold  is  liHble  to 
sale  and  the  residue  is  not,  the  sale  is  void 
in  toto. 

The  sale  must  be  accordinfi;  to  the  parcels 
and  descriptions  contained  in  the  list  and  the 
other  proceedings,  or  it  cannot  be  sustained. 

When  a  tract  of  land  is  assessed  against 
tenants  in  common,  and  one  of  them  pays 
the  tax  on  his  share,  the  interest  of  the  other 
may  be  sold  to  satisfy  the  residue  of  the 
assessment. 

Where  several  parcels  of  land  belonging 
to  the  same  person  are  separately  assessed, 
each  parcel  is  liable  for  its  own  specific  tax 
and  no  more. 

The  quantity  of  land  that  may  be  sold  by 
the  officer  depends  upon  the  phraseology  of 
each  particular  statute. 

Where,  after  an  assessment  is  made,  the 
county  in  which  the  proceedings  were  had  is 
divided,  the  collector  of  the  old  county  has 
power  to  sell  land  lying  in  the  territory  in 
the  newly-created  county.  4  Pet  349, 362 ;  4 
Yerg.  Tenn.  307;  11  How.  414;  5  Ired.  & 
R.  No.  C.  129;  24  Me.  283 ;  26  id.  306;  13 
111.  253;  9  Ohio,  43;  13  Pick.  Mass.  492;  21 
N.  H.  400;  9  Watts  &  S.  Penn.  80.  See 
Blackwell,  Tax  Titles ;  Washburn,  Real  Prop. 
640. 

TAXATION.  The  process  of  taxing  or 
imposing  a  tax.     Webster,  Diet. 

In  Practice.  Adjustment.  Fixing  the 
amount:  e,g.  taxation  of  costs.  3  Ohitty,  Gen. 
Pract.  602. 

TAXATION  OF  COSTS.  In  Prac- 
tice. Fixing  the  amount  of  costs  to  which  a 
party  is  entitled. 

It  is  a  rule  that  the  jury  must  assess  the 
damages  and  costs  separately,  so  that  it  may 
appear  to  the  court  that  the  coste  were  not 
^nsidered  in  the  damages;  and  when  the 
jury  give  c^sts  in  an  amount  insufficient  to 
answer  the  costs  of  the  suit,  the  plaintiff  may 
pray  that  the  officer  may  tax  tne  costs,  and 
such  taxation  is  inserted  in  the  judgment. 
This  is  said  to  be  done  ex  assensu  of  the 
plaintiff,  because  at  his  prayer.  Bacon,  Abr. 
Costs  (K).  The  costs  are  taxed  in  the  first 
instance  by  the  prothonotary  or  clerk  of  the 
court.  See  2  Wend.  N.  Y.  244 ;  1  Cow.  N.  Y. 
691 ;  7  id.  412;  2  Yerg.  Tenn.  245,  310;  6  id. 
412;  Harp.  So.  C.  326;  1  Pick.  Mass.  211; 
10  Mass.  26;  16  id.  370.  A  bill  of  costs 
having  been  once  submitted  to  such  an  officer 
for  taxation,  cannot  be  withdrawn  from  him 
and  referred  to  another.    2  Wend.  N.  Y.  252. 

TEAMSTER.  One  who  drives  horses  in 
a  wagon  for  the  purpose  of  carrying  goods 
for  hire.  He  is  liable  as  a  common  carrier. 
Story,  Baihn.  {  496.    See  Carrier. 

TECHNICAL.  That  which  properly 
belongs  to  an  art. 

In  th«  eonstruotion  of  contracts  it  is  a  general 
rule  that  technical  words  are  to  be  taken  according 
to  their  approved  and  known  use  in  the  trade  in 
which  the  contract  is  entered  into  or  to  wbioh  it 
relates,  unless  they  have  manifestly  been  under- 
stood in  another  sense  by  the  parties.    2  Bos.  A  P. 


164;  6  Term,  320;  S  SUrkie,  Bv.  1036;  and  th% 
article  Construction. 

Words  which  do  not  of  themselves  denote  that 
they  are  used  in  a  technical  sense  ore  to  have 
their  plain,  popular,  obvious,  and  natural  mean- 
ing.   6  Watts  A  S.  Penn.  114. 

The  law,  like  other  professions,  has  a  technical 
language.  **  When  a  mechanic  speaks  to  me  of  the 
instruments  and  operations  of  his  trade,"  says  Mr. 
Wynne,  Eunom.  Dial.  2,  s.  5,  "I  shall  be  as  un- 
likely  to  comprehend  him  as  he  would  me  in  the 
lan/^uage  of  ray  profession,  thoagh  we  both  of  us 
spoke  English  all  the  while.  Is  it  wonderful,  then, 
if  in  systems  of  Jaw,  and  especially  among  the 
hasty  recruits  of  commentators,  you  meet  (to  use 
Lord  Coke's  expression)  with  a  whole  army  of 
words  that  cannot  defend  themselves  in  a  gram- 
matical war?  Technical  language,  in  all  cases,  is 
formed  from  the  most  intimate  knowledge  of  any 
art.  One  word  stands  for  a  great  many,  as  it  is 
always  to  be  resolved  into  many  ideas  by  defini- 
tions. It  is,  therefore,  unintelligible  because  it  is 
concise,  and  it  is  useful  for  the  same  reason."  See 
Lanouaob. 

TEIND  COURT.     In  Sootch  Law.  A 

court  which  has  jurisdiction  of  matters  re- 
lating to  the  augmentation  of  stipends  and 
the  valuation  and  sale  of  tithes. 

It  is  held  before  justices  of  the  court  of 
sessions  organized  as  a  separate  court,  with 
distinct  clerks  and  ministerial  officers.  Bell, 
Diet. 

TBIND8.  In  Sootoh  Law.  That  liquid 
proportion  of  the  rents  or  goods  of  the  people 
which  is  due  to  churchmen  for  performing 
divine  service  or  exercising  the  other  spiritusH 
functions  proper  to  their  several  offices.  £r- 
skine,  Inst.  2.  10.  2. 

TELLER  (tcdtieTf  one  who  keeps  a  tally). 
An  officer  in  a  bank  or  other  institution.  A 
person  appointed  to  receive  votes.  A  name 
given  to  certain  offi  ^ers  in  the  English  exche- 
quer. 

The  duties  of  tellers  in  banks  in  this  coun- 
try consist  of  the  receiving  of  all  sums  of 
money  paid  into  the  bank,  and  the  paving  of 
all  sums  drawn  out.  In  large  institutions 
there  are  generally  three, — the  first  or  paying 
teller,  the  second  or  receiving  teller,  and  the 
third  or  note  teller.  It  is  the  duty  of  the 
first  teller  to  pay  all  checks  drawn  on  the 
bank,  and,  where  the  practice  of  certification 
is  in  use,  to  certify  those  that  are  presented 
for  that  purpose,  ^he. position  ranks  next  m 
importance  to  that  of  cashier.  The  second 
teller  receives  the  deposits  made  in  the  bank, 
and  also  pnvment  for  bills  that  may  be  drawn 
on  other  places.  The  third  teller  receives 
payment  of  bills  and  notes  held  by  the  bank. 
The  receiving  teller  often  does  the  duty  of 
the  note  teller.     Sewell,  Bank. 

TEMPORALITIES    (L.   Lat   iemparor 
iia).     Revenues,  lands,  tenements,  and  lay 
fees  which  bishops  have  from  livery  of  the 
king,  and  in  virtue  of  which\hey  sit  in  par 
liament.     1  Rolle,  Abr.  881. 

TEMPORART.  Which  is  to  last  for  a 
limited  time.     See  Statute.^ 

TEMPORIS  EXCEPTIO  (Lat).  In 
Civil  Law.    A  plea  of  lapse  of  time  in  lar 
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of  an  action,  like  our  statute  of  limitations. 
Dig.  de  diverttis  temporalibus  actionibtis. 

TEMPUS  (Lat.).  In  CivU  and  Old 
Biiglish  Laiv.  Time  in  general.  A  time 
limited;  a  season:  e.g.  iempus  pessonis  mast 
time  in  the  forest. 

TBMPU8  CONTINUUM  (Lat.).  In 
Civil  Law.  A  period  of  time  which  runs 
continually  having  once  bej^un,  feast-days 
being  counted  as  well  as  ordinary  days,  and 
it  making  no  difference  whether  the  person 
against  whom  it  runs  is  present  or  absent. 
Calvinus,  Lex. 

TEMPUS  XrriLE  (Lat.).  In  ClvU 
Law.  A  period  of  time  whicn  runs  benefi- 
cially: t.e.  feast-days  are  not  included,  nor 
does  it  run  against  one  absent  in  a  foreign 
country,  or  on  business  of  the  republic,  or 
detained  by  stress  of  weather.  But  one  de- 
tained by  sickness  is  not  protected  from  its 
running;  for  it  runs  where  there  is  power  to 
act  by  an  agent  as  well  as  where  there  is 
power  to  act  personally;  and  the  sick  man 
might  have  deputed  his  agent.  Calvinus, 
Lex. 

TENANCT.  The  state  or  condition  of  a 
tenant ;  the  estate  held  by  a  tenant. 

TENANT  (Lat.  teneOf  tenere,  to  hold). 
One  who  holds  or  possesses  lands  or  tene- 
ments by  any  kind  of  title,  either  in  fee,  for 
life,  for  years,  or  at  will.  In  a  popular  sense, 
he  is  one  who  has  the  temporary  use  and  oc- 
cupation of  lands  or  tenements  which  belong 
to  another,  the  duration  and  other  terms  of 
whose  occupation  are  usually  defined  by  an 
agreement  called  a  lease,  while  the  parties 
thereto  are  placed  in  the  relation  of  landlord 
and  tenant.  See  Landlord  and  Tenant;  5 
Mann.  &  G.  54 ;  Bouvier,  Inst.  Index. 

Tenants  in  ConifON  are  such  as  hold  lands 
and  tenements  by  seyeral  and  distinct  titles, 
and  not  by  a  joint  title,  but  occupy  in  com- 
mon, the  only  unity  recognized  between  them 
being  that  of  possession.  Thoy  are  account- 
able to  each  other  for  the  profits  of  the  estate ; 
and  if  one  of  them  turns  another  out  of  pos- 
session, an  action  of  ejectment  will  lie  against 
him.  They  may  also  haye  reciprocal  actions 
of  waste  against  each  other.  2  Bjackstone, 
Comm.  101.  See  £statb  in  Common;  7 
Cruise,  Dig.;  Bacon,  Abr.  Joitu  TenanUf 
and  Tenants  in  Common;  Comyns,  Dig. 
Abatement  (E  10.  F  6),  Chancery  (3  V  4j, 
Df^ise  (N  8),  Rotates  (K  8,  R  2);  I  Vern. 
Ch.  353  ;  Archbold,  Ciy.  Plead.  53,  73. 

Tenant  bt  the  Curtest  is  a  species  of 
life  tenant  who  on  the  death  of  his  wife 
seized  of  an  estate  of  inheritanoe,  afler  haying 
issue  by  her  which  is  capable  of  inheriting 
her  estate,  holds  her  lands  for  the  period  of 
his  own  life :  after  the  birth  of  such  a  child, 
the  tenant  is  called  tenant  by  the  curtesy 
initiate.  Coke,  Litt.  29  a;  2  Blackstone, 
Comm.  126 ;  but  to  consummcUe  the  tenancy 
the  marriage  must  be  lawful,  the  wife  must 
haye  poeseesion,  and  not  a  mere  right  of  pos- 
«eeaion,  the  issue  must  be  born  aliye,  during 


the  lifetime  of  the  mother,  and  the  husband 
must  sunriye  the  wife.    See  CuRTSsr. 

Tenant  of  the  Demesne.  One  who  is  ten- 
ant of  a  mesne  lord :  as,  where  A  ia  tenant 
of  B,  and  C  of  A ;  B  is  the  lord,  A  the  mesne 
lord,  and  C  tenant  of  the  demesne.  Iliun- 
mond,  Nisi  P.  392,  393. 

Tenant  in  Dover  is  another  species  of 
life  tenant,  occurring  where  the  husband  of 
a  woman  is  seized  of  an  estate  of  inheritanoe 
and  dies,  and  the  wife  thereby  becomes  en- 
titled to  hold  the  third  part  of  all  the  lands 
and  tenements  of  whicn  he  was  seised  at 
any  time  durine  the  coyerture  to  her  own  use, 
for  the  term  of  ner  natural  life.  See  Dower; 
2  Blackstone,  Comm.  129;  Comyns,  Dig. 
Dower  (A). 

Tenant  in  Fee,  under  the  feudal  law,  held 
his  lands  either  immediately  or  deriyatiyely 
from  the  soyereign,  in  consideration  of  the 
military  or  other  seryices  he  was  bound  to 
perform.  If  he  held  directly  from  the  king 
he  was  called  a  tenant  in  fee,  in  capite.  With 
us,  the  highest  estate  which  a  man  can  haye 
in  land  has  direct  reference  to  his  duty  to  the 
state:  from  it  he  ultimately  holds  his  title,  to 
it  he  owes  fealty  and  seryice,  and  if  he  fails 
in  bis  allegiance  to  it,  or  dies  without  heirs 
upon  whom  this  duty  may  devolye,  his  lands 
reyert  to  the  state  under  which  he  held. 
Subject  to  this  qualification,  howeyer,  a  ten- 
ant in  fee  has  an  absolute  unconditional 
ownership  in  land,  which  upon  his  death 
yests  in  his  heirs;  and  hence  he  enjoys  what 
is  called  an  estate  of  inheritance.  See  Es- 
tate ;  2  Sharswood,  Blackst.  Comm.  81 ; 
Litt.  i  1 ;  Plowd.  655. 

Joint-Tenants  are  two  or  more  persons 
to  whom  lands  or  tenements  haye  been  granted 
to  hold  in  fee-simple,  for  life,  for  years,  or  at 
will.  In  order  to  constitute  an  estate  in  joint- 
tenancy,  the  tenants  thereof  must  haye  one 
and  the  same  interest,  arisinff  by  the  same 
conyeyance,  commencing  at  the  same  time, 
and  held  by  one  and  the  same  undivided  pos- 
session. 2  Blackstone,  Comm.  180.  The 
principal  incident  to  this  estate  is  the  right 
of  suryivorship,  by  which  upon  the  death  of 
one  joint-tenant  the  entire  tenancy  remains 
to  the  sury lying  co-tenant,  and  not  to  the 
heirs  or  other  representatiyes  of  the  deceased, 
the  last  suryiyor  taking  the  whole  estate.  It 
is  an  estate  which  can  only  be  created  by  the 
acts  of  the  parties,  and  neyer  by  operation  of 
law.  Coke,  Litt.  184  b;  2  Cruise.  Dig.  43; 
4  Kent,  Comm.  358 ;  2  Blackstone,  Comm. 
179;  7  Cruise,  Dig.  Joint  Tenancy;  Preston, 
Est 

Tenant  for  Life  has  a  freehold  interest 
in  lands,  the  duration  of  which  is  confined  to 
the  life  or  liyes  of  some  particular  person  or 
persons,  or  to  the  happening  or  not  happen- 
ing of  some  uncertain  eyent.  1  Cruise,  76. 
When  he  holds  the  estate  by  the  life  of 
another,  he  is  usually  called  tenant  pur  autrt 
vie.  2  Blackstone,  Comm.  120;  Ccmyns, 
Dig.  JEsiates  (F  1).  See  Estate  for  Life; 
Emblements. 

Tenant  bt  the  Manner.    One  who  has 
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a  less  estate  th&n  a  fee  in  land,  which  re- 
mains in  the  reversioner.  He  is  so  called 
because  in  avowries  and  other  pleadings  it 
is  specially  shown  in  what  manner  he  is  ten- 
ant of  the  land,  in  contradistinction  to  the 
veray  tenant,  who  is  called  simply  tenant. 
See  Vebat. 

Tenant  Pa  eat  ail.  The  tenant  of  a  ten- 
ant lie  is  so  called  because  he  has  the 
avails  or  profits  of  the  land. 

Tenant  in  Sbveraltt  is  he  who  holds 
lands  and  tenements  in  his  own  ri^ht  only, 
without  any  other  person  being  joined  or 
connected  with  him  in  point  of  interest  during 
his  estate  therein.  2  Blackstone,  Comm. 
179. 

Tenant  at  SaFFSBANCE  is  he  who  comes 
into  possession  by  a  lawful  demise,  but  after 
his  term  is  ended  continues  the  possession 
wrongfully  by  holding  over.  He  has  only  a 
naked  possession,  stands  in  no  privity  to  the 
landlora,  and  may,  consequently,  be  removed 
without  notice  to  quit.  ,  Coke,  Litt.  57  6;  2 
Leon.  46 ;  3  id.  153 ;  1  Johns.  Cas.  N.  Y.  123 ; 
4  Johns.  N.  Y.  150,  312 ;  5  id.  128. 

Tenant  in  Tail  is  one  who  holds  an 
estate  in  fee,  which  by  the  instrument  creating 
it  is  limited  to  some  particular  heirs,  ezclu- 
eive  of  others:  as,  to  the  heirs  of  his  bodi/,  or 
to  the  heirs,  male  or  female,  of  his  body. 
The  whole  system  of  entailment,  rendering 
estates  unalienable,  is  so  directlj  opposed  to 
the  spirit  of  our  republican  institutions  as  to 
have  become  very  nearly  extinct  in  the  United 
States.  Most  of  the  states  at  an  early  period 
of  our  independence  passed  laws  declaring 
such  estates  to  be  estates  in  i^e-simple,  or 
provided  that  the  tenant  and  the  remainder- 
man might  join  in  conveying  the  land  in  fee- 
simple.  In  New  Hampshire,  chancellor  Kent 
says,  entails  may  still  be  created ;  while  in 
some  of  the  states  they  have  not  been  ex- 
pressly abolished  by  statute,  but  in  practice 
they  are  now  almost  unknown.  See  Entails  ; 
2  Blackstone,  Oomm.  113;  2  Kent,  Comm.; 
2  Washburn,  Real  Prop. 

Tenant  at  Will  is  where  a  person  holds 
rent-free  by  permission  of  the  owner,  or 
where  he  enters  under  an  agreement  to  pur- 
chase, or  for  a  lease,  but  has  not  paid  rent. 
Formerly  all  leases  for  uncertain  periods  were 
considered  to  be  tenancies  at  will  merely; 
but  in  modem  times  they  are  construed  into 
tenancies  from  year  to  year ;  and,  in  fact,  the 
general  language  of  the  books  now  is  that 
the  former  species  of  tenancy  cannot  exist 
without  an  express  agreement  to  that  effect. 
8  Cow.  N.  Y.  t5 ;  4  Ired.  No.  C.  291 ;  3  Dnn. 
Ky.  66  ;  12  Mass.  325  ;  23  Wend.  N.  Y.  616; 
12  N.  Y.  346.  The  great  criterion  by  which 
to  distinguish  between  tenancies  from  year 
to  year,  and  at  will,  is  the  payment  or  reser- 
vation of  rent.    5  Bingh.  361 ;  2  Esp.  718. 

A  tenancy  at  will  must  always  be  at  the  will 
of  either  party,  and  such  a  tenant  may  be 
ejected  at  any  time,  and  without  notice ;  but 
as  soon  as  he  once  pays  rent  he  becomes  ten- 
ant fmm  year  to  year.  I  Watts  k  S.  Penn. 
90 ;  Tuy?or,  Landl.  k  Ten.  \  56 ;   Coke,  Litt. 


55 ;  2  Lilly,  Reg.  555 ;  2  Blackstone,  Comm. 
145.  See  Comyns,  Dig.  Eziai/te  (HI);  12 
Mass.  325 ;  17  id,  282;  1  Johns.  Cas.  N.  Y. 
33;  2  Caines,  Cas.  N.  Y.  314;  2  Cainos, 
N.  Y.  169 ;  9  Johns.  N.  Y.  13,  235,  331. 

Tenant  for  Years  is  he  to  whom  another 
has  let  lands,  tenements,  or  hereditaments, 
for  a  certain  number  of  years,  agreed  upon 
between  them,  and  the  tenant  enters  thereon. 
Befbre  entry  he  has  only  an  inchoate  ri^ht» 
which  is  called  an  interesse  termini;  and  it  is 
of  the  essence  of  this  estate  that  its  com- 
mencement as  well  as  its  termination  be 
fixed  and  determined,  so  that  the  lapse  of 
time  limited  for  its  duration  will,  ipso  facto, 
determine  the  tenancy ;  if  otherwise,  tne  oc- 
cupant will  be  tenant  from  year  to  year,  or 
at  will,  according  to  circumstances.  See 
Lease  ;  Taylor,  Landl.  k  Ten.  {  54 ;  2  Black- 
stone, Comm.  140. 

Tenant  from  Year  to  Year  is  where  lands 
or  tenements  have  been  let  without  any  par- 
ticular limitation  for  the  duration  of  the  ten- 
ancy: hence  anv  general  occupation  with 
permission,  whether  a  tenant  is  holding  over 
after  the  expiration  of  a  lease  for  years,  or 
otherwise,  becomes  a  tenancy  from  year  to 
year.  3  Burr.  1609 ;  1  Term,  163 ;  3  East, 
451 ;  3  Barnew.  k  C.  478;  9  Johns.  N.  Y. 
330;  3S^br.N.J.311.  The  principal  feature 
of  this  tenancy  is  that  it  is  not  determinable 
even  at  the  end  of  the  current  year,  unless  a 
reasonable  notice  to  quit  is  served  by  the 
party  intending  to  dissolve  the  tenancy  upon 
the  other.  4  Cow.  N.  Y.  349 ;  3  Hill.  N.  Y. 
547;  11  Wend.  N.  Y.  616;  8  Term,  3;  5 
Bingh.  185.     See  Landlord  and  Tenant. 

TENANT  RIGHT.  In  leases  from  the 
croVn,  corporations,  or  the  church,  it  is  usual 
to  grant  a  further  term  to  the  old  tenants  in 
preference  to  strangers ;  and,  as  this  expecta- 
tion is  seldom  disappointed,  such  tenants  are 
considered  as  having  an  ulterior  interest  be- 
yond their  subsisting  term  ;  and  this  interest 
IS  called  the  tenant  right.  Bacon,  Abr.  Leasee 
and  Terms  for  Years  (U). 

TENDER  (Lat.  tendere,  to  extend,  to 
offer).  An  offer  to  deliver  somethinj^,  made 
in  pursuance  of  some  contract  or  obligation, 
unaer  such  circumstances  as  to  require  no 
further  act  from  the  party  making  it  to  com- 
plete the  transfer. 

Legal  tender,  money  of  a  character  which 
by  law  a  debtor  may  require  his  creditor  to 
receive  in  payment,  in  the  absence  of  any 
agreement  in  the  contract  or  obligation  itself. 
See  Legal  Tender. 

In  Contracts.  It  may  be  either  of  money 
or  of  specific  articles. 

d*  Tender  of  money  must  be  made  by  some 
person  authorized  by  the  debtor.  Coke,  Litt. 
206 ;  Croke  Eliz.  48,  132;  2  Maule  k  S.  86, 
to  the  creditor,  or  to  some  person  properly 
authorized,  and  who  must  have  capacity  to 
receive  it,  1  Campb.  477;  Dougl.  632;  5 
Taunt.  307 ;  1  Esp.  349 ;  6  id,  95 ;  3  Term, 
683  ;  1  Nev.  k  M.  398  ;  4  Barnew.  &  C.  29 ; 
1  Carr.  &  P.  365 ;    3t<2.  453;    1  Mees.  &  W. 
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Exch.  310 ;  Mood.  &  M.  238 ;  14  Serg.  &  R. 
Penn.  307;  11  Me.  475;  1  Gray,  Mass.  600; 
13  La.  Aqd.  529 ;  2  Parsons,  uontr.  151,  in 
lawful  coin  of  the  country,  5  Coke,  114;  13 
Mass.  235 ;  4  N.  H.  29b,  or  paper  money 
which  has  been  legalized  for  this  purpose,  2 
Mas.  G.  C.  1,  or  foreign  coin  made  current 
by  law,  2  Nev.  &  M.  519  ;  but  a  tender  in 
bank-notes  will  be  good  if  not  objected  to  on 
that  account,  3  Term,  554 ;  2  Bos.  &  P.  526; 
9  Pick.  Mass.  539;  1  Johns.  N.  Y.  476;  1 
Bay,  So.  C.  115  ;  5  Yerg.  Tenn.  199  ;  8  Ohio, 
172;  1  Rawle,  Penn.  408;  6  Harr.  &  J.  Md. 
53  ;  7  Mo.  556 ;  6  Ala.  n.  s.  226 ;  19  N.  H. 
569 ;  3  Ilumphr.  Tenn.  162 ;  or  by  a  check. 
Dowl.  Pract.  Gas.  442 ;  7  Ohio,  257.  See  16 
III.  262.  As  to  what  has  been  held  objection, 
see  2  Gaines,  N.  Y.  116 ;  13  Mass.  235  ;  5  N. 
U.  296 ;  10  Wheat.  333.  The  exact  amount 
due  must  be  tendered,  3  Gampb.  70;  6  Taunt. 
336 ;  2  Esp.  710 ;  2  Dowl.  &  R.  305  ;  5  G.  B. 
365 ;  5  Mass.  365 ;  2  Gonn.  659 ;  though 
more  may  be  tendered,  if  the  excess  is  not  to 
be  handed  back,  5  Goke,  114 ;  3  Term,  683; 
4  Barnew.  k  Ad.  546  ;  5  Mees.  &  W.  Exch. 
306 ;  and  asking  change  does  not  vitiate  un- 
less  objection  is  made  on  that  account,  6 
Taunt.  336 ;  1  Gampb.  70 ;  5  Dowl.  &  R.  289 ; 
and  the  offer  must  be  unqualified.  2  Term, 
305;  1  Gampb.  131;  3  id.  70;  4irf.*156;  1 
Mees.  &  W.  Exch.  310;  2  Dowl.  k,  R.  305;  9 
Mete.  Mass.  162;  20  Wend.  N.  Y.  47;  23  id. 
342 ;  18  Vt.  224  ;  1  Wise.  141. 

3*  It  is  said  that  the  amount  must  be 
stated  in  making  the  offer.  30  Vt.  577.  See 
31  Miss.  599.  It  must  be  made  at  the  time 
agreed  upon,  5  Taunt.  240;  7  td.-487;  8  East, 
168 ;  1  Saund.  33  a,  n.;  5  Pick.  Mass.  187, 
240 ;  8  Wend.  N.  Y.  562 ;  4  Ark.  450,  but 
may  bo  given  in  evidence  in  mitigation  of 
damages,  if  made  subsequently,  before  suit 
brought,  1  Stiund.  33  a,  n. ;  at  a  suitable  hour 
of  the  day,  during  daylight,  7  Me.  31;  19 
Vt.  587 ;  at  the  place  agreed  upon,  or,  if  no 
place  has  been  agreed  upon,  wherever  the 
person  authorized  to  receive  payment  may  be 
found,  20  Eng.  L.  &  Eq.  498 ;  2  Mees.  k  W. 
Exch.  223 ;  2  Brod.  k  B.  165 ;  2  Maule  k  S. 
120;  and,  in  general,  all  the  conditions  of 
the  obligation  must  be  fulfilled.  The  money 
must  have  been  actually  produced  and  offered, 
unless  the  circumstances  of  the  refusal 
amount  to  a  waiver,  10  East,  101 ;  7  J.  B. 
Moore,  59 ;  3  Garr.  k  P.  342 ;  8  Me.  107 ;  15 
Wend.  N.Y.  637;  6Md.  37;  6  Pick.  Mass. 
356;  1  Wise.  141,  or  at  least  be  in  the 
debtor's  possession,  ready  for  delivery.  5  N. 
H.  440 ;  7  id.  535  ;  3  Penn.  St.  381.  As  to 
what  circumstances  may  constitute  a  waiver, 
see  2  Maule  A;  S.  86 ;  1  Scott,  70 ;  2  Parsons, 
Contr.  154,  n. ;  1  Tyl.  Vt.381 ;  1  A.  K.  Marsh. 
Ky.  321.  Presence  of  the  debtor  with  the 
money  ready  for  delivery  is  enough,  if  the 
creditor  be  absent  from  the  appointed  place 
at  the  appointed  time  of  payment,  4  Pick. 
Mass.  258;  7  Gush.  Mass.  391,  or  if  the  ten- 
der is  refused.     3  Penn.  St.  381 ;  18  Gonn.  18. 

4.  Tender  of  specific  articles  must  be  made 
to  a  proper  person,  by  a  proper  person,  at  a 


proper  time.  2  Parsons,  Contr.  158.  Theplac$ 
of  aelivery  is  to  be  determined  by  the  con« 
tract,  or,  in  the  absence  of  specific  agreement, 
by  the  situation  of  the  parties  and  circum* 
stances  of  the  case,  7  Barb.  N.  Y.  472 :  for 
example,  at  the  manufactory  or  store  of  the 
seller  on  demand,  2  Den.  N.  Y.  145 ;  at  the 
place  where  the  goods  are  at  the  time  of  sale, 
7  Me.  91 ;  20  id.  325  ;  3  Watts  k  S.  Penn. 
295  ;  7  Barb.  N.  Y.  472  ;  5  Cow.  N.  Y.  518 ; 

6  Ala.  N.  8.  326 ;  Hard.  Ky.  80,  n.;  1  Wash. 
G.  G.  328 ;  the  creditor's  place  of  abode, 
when  the  articles  are  portable,  like  cattle,  and 
the  time  fixed.  8  Johns.  N.  Y.  474 ;  4  Wend. 
N.  Y.  377;  3  Watts  k  S.  Penn.  295 ;  2  Penn. 
St.  63;  1  Me.  120.  When  the  goods  are 
cumbrous,  it  is  presumed  that  the  creditor 
was  to  appoint  a  place,  5  Me.  192;  20  id, 
325 ;  3  Dev.  No.  G.  78;  or,  if  he  fails  to  do 
so  upon  request,  the  debtor  ma^  appoint  a 
place,  giving  notice  to  the  creditor,  if  pos- 
sible. 13  Wend.  N.  Y.  95 ;  1  Me.  120; 
Ghipman,  Contr.  51-;56.  Whether  a  request 
is  necessary  if  the  creditor  be  without  the 
state,  see  5  Me.  192;  ,2  Greenleaf,  Ev.  2 
611.  The  articles  must  be  set  apart  and  di»- 
tinguished  so  as  to  admit  of  identification  by 
the  creditor.  7  Me.  91 ;  24  id.  316 ;  32  id. 
31 ;  5  Johns.  N.  Y.  119  ;  4  Cow.  N.  Y.  452; 

7  Gonn.  110 ;  1  Miss.  401.  See  4  Mass.  474; 
14  N.  11.  459.  It  must  be  made  during  day- 
light, and  the  articles  must  be  at  the  place 
till  the  last  hour  of  the  day,  5  Yerg.  Tenn. 
410 ;  3  Wash.  G.  G.  140 ;  1&  Vt.  587  ;  6  T. 
B.  Monr.  Ky.  372,  unless  waived  by  the 
parties.     See  2  Scott,  n.  s.  485. 

5*  In  Pleading.  If  made  before  action 
brought,  5  Pick.  Mass.  106 ;  1  Parsons,  Contr. 
148 ;  1  Moore,  200 ;  3  Sharswood,  Blackst. 
Gomm.  303,  tender  may  be  pleaded  in  excuse, 

3  Taunt.  95 ;  2  Bos.  k  P.  550;  5  Bingh.  31; 

4  Barnew.  &  Ad.  132 ;  5  Pick.  Mass.  291 ;  6 
id.  340 ;  that  it  must  be  on  the  exact  day  of 
performance.  8  East,  168 ;  5  Taunt.  240 ;  1 
Saund.  33  a,  n.  It  cannot  be  made  to  an 
action  for  general  damages  when  the  amount 
is  not  liquidated,  1  Parsons,  Contr.  149 ;  3 
Sharswood,  Blackst.  Gomm.  303,  n.;-  2  Burr, 
1120;  2  Ad.  Jb  E.  82;  19  Vt.  592:  as,  upon 
a  contract,  1  Ventr.  356 ;  2  W.  Blackst.  837 ; 
2  Bos.  k  P.  234 ;  3  id.  14 ;  covenant  other 
than  for  the  payment  of  money,  7  Taunt. 
486 ;  5  Mod.  18 ;  12  idi  376 ;  2  H.  Blackst. 
837  ;  1  Ld.  Raym.  566 ;  tor/,  2  Strange,  787; 
or  trespass,  2  Wils.  115.  See  3  Sharswood, 
Blackst.  Gomm.  303,  n.  It  may  be  pleaded, 
however,  to  a  quantum  meruit,  1  Parsons, 
Contr.  149,  n. ;  1  Strange,  576,  accidental  or 
involuntary  trespass,  in  the  United  States, 
13  Wend.  N.  Y.  390 ;  2  Conn.  659 ;  36  Me. 
407  :  covenant  to  pay  money.  7  Taunt.  486; 
F.  Moore,  200. 

6*  The  effect  of  a  tender  is  to  put  a  stop 
to  accruing  damages  and  interest,  5  C.  B. 
365  ;  3  Bingh.  290  ;  9  Cow.  N.  Y.  641 ;  12 
Johns.  N.  Y.  274 ;  3  Johns.  Gas.  N.  Y.  243 ; 
17  Mass.  389;  10  Serg.  k  R.  Penn.  14; 
Wright,  Ohio,  336;  9  Mo.  697;  and  it  may 
be  of  effect  to  prevent   interest  accruing, 
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thoagh  not  a  technical  tender.  5  Pick.  Maes. 
106 ;  2  Gush.  Mass.  475. 

It  admits  the  plaintiff's  right  of  action  as 
to  the  amount  tendered.  1  Bibb,  Ky.  272 ; 
14  Wend.  N.  Y.  221 ;  6  Watts,  Penn.  74 ;  2 
Dall.  Penn.  190;  1  Barb.  N.  Y.  114.  The 
benefit  may  be  lost  by  a  subsequent  demand 
and  refusal  of  the  amount  due,  1  Campb.  181 ; 
6  Barcew.  io  Ad.  630 ;  5  C.  B.  365 ;  Kirb. 
Conn.  293  ;  24  Pick.  Mass.  168 ;  but  not  bv 
a  demand  for  more  than  the  sum  tendered, 
22  Vt.  440,  or  due.  5  C.  B.  378 ;  3  Q.  B. 
915  ;  11  Mees.  &  W.  Exch.  356. 

TBNEMENT  (from  Lat.  ieneo,  to  hold). 
Every  thin^r  of  a  permanent  nature  which 
may  be  holden. 

House,  or  homestead.  Jacob,  Law  Diet. 
Rooms  let  in  houses. 

In  its  most  ezten^iye  Bignifioation,  tenement 
o^mprehendfl  every  thing  which  may  be  holdeuy 
proTided  it  be  of  a  permanent  nature;  and  not  only 
lands  and  inheritances  which  are  holdcn,  bat  also 
rents  and  profits  d  prendre  of  which  a  man  has  any 
frank-tenement,  and  of  whieh  he  may  be  seized  ut 
<fe  libero  tenemento,  are  included  under  this  term. 
Coke,  Litt  6  ay  Perkins,  114;  2  Blackstone, 
Comm.  17 ;  1  Washburn,  Real  Prop.  10.  But  the 
word  tenements  simply,  without  other  circumstances, 
has  never  been  oonstmed  to  pass  a  fee.  10  Whent. 
204 :  1  Preston,  Est.  8.  See  4  Bingh.  203 ;  I  Term, 
358;  3  id.  772;  3  East,  113;  5  id,  230;  1  Barnew. 
A  Ad.  161 ;  Comyns,  Disc.  Oram  (E  2),  Trenpait 
(A  2) ;  Wood,  Inst.  120;  Babington,  Auct  211,  212; 
1  Washburn,  Real  Prop.  10. 

Its  original  meaning,  according  to  some,  was 
house  or  homestead.  Jacob.  In  modern  uso.it 
also  signifies  rooms  let  in  hooses.  Webster,  Diet.; 
10  Wheat.  204. 

Braeton  says  that  tenements  acquired  by  a 
yillein  were  as  to  the  lord  in  tlie  same  condition 
as  chattels,  because  bought  with  the  chattels  whieh 
rightfully  belong  to  the  lord.    Braoton,  26. 

TENEIfDAS  (Lat.).  In  Scotoh  Law. 
The  name  of  a  clause  in  charters  of  heritable 
rights,  which  derives  its  name  from  its  first 
words,  tenendas  prasdictas  terras^  and  ex- 
presses the  particular  tenure  by  which  the 
lands  are  to  be  holden.  Erskine,  Inst  b.  2, 
t.  3,  n.  10. 

TZnrENDUMfLat.).  That  part  of  a  deed 
which  was  formerly  used  in  expressing  the 
tenure  by  which  the  estate  granted  was  holden ; 
but  since  all  freehold  tenures  were  converted 
into  socage,  the  tenendum  is  of  no  further  use 
even  in  England,  and  is  therefore  ioined  to 
the  habendum  in  this  manner, — to  have  and 
to  hold.  The  words  "  to  hold"  have  now  no 
meaning  in  our  deeds.  2  Blackstone,  Comm. 
298.    See  Habendum. 

TENERI  (Lat.).    In  Contracts.    That 

Eart  of  a  bond  where  the  obligor  declares 
imself  to  be  held  and  firmly  bound  to  the 
obligee,  his  heirs,  executors,  administrators, 
and  assigns,  is  called  the  teneri,  3  Gall,  Ya. 
350. 

TENBT  (Lat.  he  holds).  In  Pleading. 
A  term  used  in  stating  the  tenure  in  an 
action  for  waste  done  during  tenancy. 

When  the  averment  is  m  the  tenet,  the 


plaintiff  on  obtaining  a  verdict  will  rei  over 
the  place  wasted,  namely,  that  part  of  the 
premises  in  which  the  waste  was  exclusively 
done,  if  it  were  done  in  a  part  only,  together 
with  treble  damages.  But  when  the  aver- 
ment is  in  the  tenuity  the  tenancy  being  at 
an  end,  he  will  have  judgment  for  his  dam- 
ages only.    2  Greenleaf,  £v.  i  652. 

TENNESSEE.  The  name  of  one  of  the 
United  States  of  America. 

3.  It  was  originally  a  part  of  l^orth  Carolina. 
In  April,  1784,  the  legislature  of  North  Carolina 
passed  an  act  ceding  to  the  United  States,  upon 
certain  conditions,  all  her  territory  West  of  the 
Appalachian  or  Alleghany  mountains.  Before  the 
cession  was  accepted  by  congress,  it  was  refiealed 
by  another  act  parsed  in  October,  1784.  In  the 
mean  time,  movements  had  been  set  on  foot  by  the 
people  to  constitute  themselves  an  independent 
state.  They  acted  upon  the  assumed  but  erroneous 
ground  that  North  Carolina  had  by  the  cession 
abdicated  her  sovereignty,  and,  as  the  congress  had 
not  accepted  it,  and  might  not  upon  the  conditions 
proposed,  they  were  left  without  any  regular  gov* 
ernment,  and  therefore  had  an  inherent  right  to 
provide  one  for  themselves.  They  consummated 
their  design  after  the  cession  act  was  repealed,  and 
gave  to  their  new  state  the  name  of  The  State  of 
Franklin. 

This  revolutionary  state  maintained  its  existence 
for  about  three  years,  when  it  was  suppressed  and 
the  rightful  dominion  of  North  Carolina  reinstated. 
In  December,  1789,  the  legislature  again  ceded  the 
territory  to  the  United  States;  and  the  cession  was 
accepted  by  congress  by  an  act  approved  April  2, 
1790.  North  Carolina  made  it  a  fundamental  con- 
dition of  the  cession  that  the  territory  so  ceded 
shall  be  laid  out  and  formed  into  a  state  or  states, 
containing  a  suitable  extent  of  territory,  the  in- 
habitants of  which  shall  enjoy  all  the  privileges, 
benefits,  and  advantages  set  forth  in  the  ordinance 
of  the  late  congress  for  the  government  of  the 
western  territory  of  the  United  States:  provided, 
aftoa^Mf  that  no  regulations  made  or  to  be  made  by 
congress  shall  tend  to  eman<>ipate  slaves.  One  of 
the  privileges  thus  secured  to  the  territory  was  thatt 
when  the  number  of  its  inhabitants  should  amount 
to  sixty  thousand  it  should  be  entitled  to  admission 
into  the  Union  upon  an  equality  with  the  original 
states.  Under  the  authority  of  the  territorial  legis- 
lature, the  census  was  taken  in  1795,  and,  the 
necessary  number  of  inhabitants  being  found  in 
the  territory,  a  convention  was  called,  and  a  consti- 
tution established  on  February  6,  1796.  The  legal 
name  of  the  territory  while  in  a  colonial  condition 
was  Tbe  Territory  of  the  United  Stares  south  of 
the  river  Ohio.  But  in  tbe  constitution  the  people 
adopt  the  name  of  The  State  of  Tennes^see. 

3*  As  congress  had  not  previously  decided 
whether  the  territory  should  constitute  one  state  or 
more  than  one,  and  hud  not  itself  authorized  the 
enumeration  of  tbe  inhabitants  or  the  formation 
of  a  constitution,  there  was  a  strong  minority 
against  the  admission  of  Tennessee  into  the  Uni('n. 
1  Benton.  Debates,  154-159.  But  she  was  admitted 
by  an  act  approved  June  1,  1796.  Prior  to  i^  < 
time  a  governm  nt  legiii^lature  had  been  elected  at  1 
the  state  government  organized  and  many  impoit- 
;  ant  laws  enacted. 

I      It  was  a  part  of  the  avowed  object  of  tbe  cession 

;  mdde  by  North  Carolina  to  the  United  States  to 

J  furnish  "  further  means  of   hastening  the  extin- 

'  guishment  of  the  national  debt."    This  object  has 

wholly  failed.     The  land  was  to  be  first  subject  to 

the  satisfaction  of  the  claims  which  had  originated 

against  it  under  the  laws  of  North  Carolina.     These 

claims  ultimately  absorbed  nearly  all  the  land  that 
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was  fit  for  oultiration.  Congress  from  time  to  time 
eeded  the  refuse  lands  to  Tennessee,  and  finally,  by 
an  act  passed  August  7,  1840,  surrendered  to  her 
the  last  remnant  to  which  the  right  of  the  United 
States  had  been  previously  reserved. 

The  constitution  of  1706  was  not  submitted  to 
the  people  for  ratification.  The  authority  of  the* 
eonvention  established  it  as  the  constitution  of  the 
ttate.  The  present  constitution  is  the  work  of  a 
«onrention  assembled  in  1834  to  revise  and  amend 
the  first.  It  was  submitted  to  the  people,  and  rati- 
fied by  popular  vote,  in  1835.  The  government  was 
reorganised  in  183&-36,  in  accordance  with  its  pro- 
▼iiions. 

7*he  Leginlative  Power, 

4«  The  legislature  is  styled  "  the  General  Assem- 
bly." It  consists  of  a  senate  and  house  of  representa- 
tives. The  number  of  stntitors  is  not  to  exceed  one- 
third  the  number  uf  representatives.  The  number  of 
representatives  is  not  to  exceed  seventy-five,  until 
the  population  of  the  state  is  a  million  and  a  half, 
and  never  to  exceed  ninety -nine.  A  reprei^ontative 
must  be  twenty-one  years  old,  and  a  senator  thirty. 
In  all  other  respects  their  qualifications  are  the 
same.  They  are — citizenship  of  the  United  States, 
three  years'  residence  in  the  state,  and  one  year's 
residence  in  the  county  or  district  represented.  Art. 
2,  ^^  0,  10.  They  are  elected  by  ballot  biennially, 
•very  odd  year,  on  the  first  Tuesday  in  August  The 
sessions  of  the  assembly  are  also  biennial,  com- 
mencing on  the  first  Monday  in  October  next 
ensuing  the  election.     Art.  2,  ^§  7,  8. 

An  elector  for  members  of  the  general  assembly 
and  other  civil  ofiieers  must  be  a  free  white  man, 
twenty -one  years  of  age,  a  eitisen  of  the  Unitefl 
States,  a  citizen  of  the  county  wherein  he  may 
offer  his  vote  six  months  next  preceding  the  day 
of  election.  A  freeman  of  color  who  is  four  genera- 
tions removed  from  negro  ancestry  may  vote.  Art. 
4.}1. 

7*he  JSxecHtice  Power, 

5*  The  Governor  is  to  be  thirty  years  of  age,  a 
citizen  of  the  United  States,  and  a  citizen  of  the 
state  seven  years  next  before  his  election.  The 
supreme  executive  power  is  vested  in  him.  He  is 
elected  at  the  times  and  places  of  electing  members 
of  the  general  assembly,  and  by  the  same  electors. 
A  plurality  of  votes  elects  either  a  governor  or 
member  of  assembly.  Art.  3,  §^  1,  2.  He  holds 
his  office  for  two  years  and  until  his  successor  is 
elected  and  qualified.  He  is  not  eligible  more  than 
six  years  in  any  term  of  eight.  §  4.  The  power  of 
appointment  to  subordinate  executive  offices  is  not 
vested  in  him.  He  has  no  negative  on  the  acts 
and  resolutions  of  the  general  assembly.  In  other 
respects  he  has  the  ordinary  powers  of  the  chief 
executive  magistrate  of  the  American  states.  His 
compensation  can  neither  be  increased  nor  dimi- 
nished during  the  term  for  which  he  is  elected. 
Art.  3,  gg  1-7. 

The  Judicial  Poioer. 

The  judicial  power  is  veitted  in  one  supreme 
eourt.  in  such  inferior  courts  as  the  legislature  may 
establish,  nnd  in  the  judges  thereof,  and  in  justices 
of  the  peace,  and  corporaticn  courts. 

6b  The  Supreme  Court  is  C(>mposed  of  three 
jadpres,  one  of  whom  must  rej^ide  in  each  of  the 
grand  divisions  of  the  state.  Its  jurisdiction  is 
appellate  only,  with  a  few  inconsiderable  rxcep- 
tions.  It  is  held  at  one  place  only  in  each  of  the 
grand  divisions  of  the  state,  g  2.  Its  sessions  are 
heldnnnually,  at  Knoxville,  Nashville,  and  Jackson. 
The  judges  arc  elected  for  e'ght  years,  by  the  quali- 
fied voters  of  the  state  at  large.  They  must  be 
thirty-five  yean  of  age. 

The  court  of  general  original  jurisdiction  is  the 
Circuit  Court,    The  state  is  divided  into  sixteen 


jadieial  olrenitt;  and  three  tcrmi  of  the  eourt  arc 
held  annually  in  every  county  in  the  state.  The 
people  of  each  circuit  elect  the  judge  thereof,  for  the 
term  of  eight  years.  The  only  qualification  r»- 
qnired  by  the  oonstitntion  is  that  he  shall  be  thirty 
years  of  age.  Art.  6,  g  4.  An  appeal  lies  from  eveiy 
decision  of  the  circuit  court  to  the  supreme  oonrt. 
Conititntion,  art  6,  {{  1-4;  Code,  g{  3165,  3172, 
S176. 

The  Chancery  Court  has  general  original  jorisdie- 
tion  of  all  cases  of  an  equitable  nature  where  the 
demand  exceeds  fifty  dollars.  Code,  g  4280.  There 
are  some  cases  of  an  equitable  nature  in  which  the 
circuit  and  county  courts  have  concurrent  jurisdic- 
tion with  the  chancery  oourta  The  state  is  divided 
into  seven  chancery  districts,  in  each  of  which  a 
chancellor  is  elected,  by  the  people,  for  eight  years. 
In  nearly  every  county  in  the  state  two  terms  of 
the  chancery  court  are  he^d  annually.  An  appeal 
lies  to  the  supreme  court  from  all  its  decisions. 

7.  The  Couutu  Court  has  a  very  extensive  mis- 
cellaneous jurisdiction,  mostly,  however,  of  matters 
of  police.  It  is  held  monthly  by  the  justices  of 
the  peace,  with  the  exception  of  a  few  oountiei 
which  have  a  county  judge;  and  in  them  the 
justices  of  the  peaoe  hold  quarterly  terms.  It  has 
original  jurisdiction  of  the  probate  of  nnoontested 
wills,  the  granting  of  administrations,  the  appoint- 
ment of -j(uardians,  and  the  general  administration 
of  decedents'  estJites.  There  are  some  cases  in 
which  its  jurisdiction  is  concurrent  with  the  eireuit 
and  chancery  courts.  Code,  gg  4201-4205.  An  ap- 
peal lies  from  its  decisions  to  the  circuit  court  in 
all  cases,  and  in  some  to  the  supreme  eourt.  Code, 
gg  3147-3154. 

Jneticee  of  the  Peace  have  jurisdiction  in  eases 
to  an  extent  varying  from  fifty  to  five  hundred 
dollars,  according  to  the  nature  of  the  demand. 
An  appeal  lies  flrom  their  decisions  to  the  circuit 
court. 

These  five  tribunals  constitute  the  general  eourt 
system  of  Tennessee.  There  are  besides  these  a  few 
special  courts  established  in  particular  localities, 
and  a  variety  of  special  and  inferior  jurisdictions, 
which  are  subject  to  the  general  supervision  of  the 
circuit  courts,  as  such  tribunals  are  to  the  king*! 
bench  in  England. 

An  Attorney- General  and  Reporter  is  elected  by 
tb#>  people  of  the  state  at  large,  for  the  term  of  six 
years.  His  business  Is  to  report  the  decisions  of 
the  supreme  eourt,  and  to  proseeute  all  the  pleas 
of  the  state  in  that  eourt. 

By  the  constitution  of  1 796,  these  judicial  officers 
were  elected  by  the  general  assembly,  and  held 
their  offices  during  good  behavior.  By  the  consti- 
tution of  1834,  they  were  elected  by  the  general  as- 
sembly for  a  term  of  years.  By  an  amendment  of 
the  constitution  in  1853,  they  are  elected  by  the 
people,  as  above  set  forth.  The  executive  officers 
for  the  state  at  large,  such  as  the  secretary  of  state, 
the  treasurer,  and  the  comptroller  of  the  treasury, 
are  still  elected  by  the  general  assembly.  All  the 
important  county  officers  are  elected  by  the  people, 
for  terms  varying  from  one  to  four  years. 

TENOR.  In  Pleading.  A  term  nsed 
to  denote  that  an  exact  copy  is  set  out  2 
Phillipps,  Er.  09 ;  2  Russell,  Grim.  365 ;  1 
Chittj,  Grim.  Law,  235 ;  1  Mass.  203 ;  1 
East,  180,  and  the  cases  cited  in  the  notes. 

In  Chancery  Pleading.  A  certified 
oopy  of  records  of  other  courts  removed  into 
chancery  by  certiorari.    Qresley,  Ev.  309. 

TBN8B.  A  term  used  in  grammar  to 
denote  the  distinction  of  time. 

The  acts  of  a  court  of  justice  ought  to  be 
in  the  present  tense :  as,  praxepium  est,  not 
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Tpraieptum  fuit;  bat  the  acts  of  the  party 
may  be  in  the  preterperfect  tense:  as,  venit 
etprotulii  hie  in  curid  quandum  querelam  auam, 
and  the  continuances  are  in  the  preterperfect 
tense:  as,  venerunt^  not  veniunt.  1  Mod.  81. 
The  contract  of  marriage  should  be  made 
in  language  of  the  present  tense.  6  Binn. 
Penn.  405.     See  1  Saund.  393,  n.  1. 

TENUIT  (Lat.  he  held).  In  Pleading. 
A  term  used  in  stating  the  tenure  in  an 
action  for  waste  done  after  the  termination 
of  the  tenancy.    See  Tenet. 

TBNXJRXI.  (from  Lat.  Unere,  to  hold). 
The  mode  by  which  a  man  holds  an  estate  in 
lands. 

Such  a  holding  as  is  coupled  with  some 
service,  which  the  holder  is  bound  to  perform 
80  long  as  he  continues  to  hold. 

2,  The  thing  held  ia  called  a  teoement ;  the  oe- 
wipant, » tenant;  and  the  manner  of  his  holding  oon« 
fftitutes  the  tenure.  Upon  common -law  principles, 
all  lands  within  the  state  are  held  directly  or  indi- 
rectly from  the  king,  as  lord  paramount  or  supreme 
proprietor.  To  him  eyery  occupant  of  land  owes 
fidelity  and  service  of  some  kind,  as  the  neceeiary 
condition  of  his  occupation.  If  he  fails  in  either 
respect,  or  dies  without  heirs  upon  whom  this  duty 
may  devolve,  hie  land  reverts  to  the  sovereign  as 
ultimate  proprietor.  In  this  country,  the  people 
in  their  corporate  capacity  represent  the  state 
tovercignty ;  and  every  man  muet  bear  true  alle- 
giance to  the  state,  and  pay  his  share  of  the  taxes 
required  for  her  support,  as  the  condition  upon 
which  alone  he  may  hold  land  within  her  bounda- 
ries. Coke,  Litt.  06  o;  2  Blackstone,  Comm.  105; 
S  Kent,  Comm.  487. 

.  3.  In  the  earlier  ages  of  the  world  the  condition 
of  land  was  probably  altodialf  that  is,  without  sub- 
jection to  any  superior, — every  man  occupying 
«s  much  land  as  his  neo4>Jtsities  required  and  which 
he  found  unappropriated.  Over  this  he  exercised 
an  unqualified  dominion ;  and  when  he  parted  with 
his  ownership  the  possession  of  his  suecessor  was 
equally  free  and  absolnte.  An  estate  of  this  cha- 
racter necessarily  excludes  the  idea  of  any  ten- 
nre,  since  the  occupant  owes  no  service  or  alle- 
giance to  any  superior  as  the  condition  of  his  oc- 
cupation. But  when  the  existence  of  an  organized 
society  became  desirable,  to  secure  certain  bless- 
ings only  by  its  means  to  be  acquired,  there  fol- 
lowed the  cstjiblishmenl  of  governments,  and  a  new 
relation  arose  between  each  government  and  its 
citizens, — that  of  protection  on  the  one  hand  and 
dependence  on  the  other, — necessarily  involving 
the  idea  of  service  to  the  state  as  a  condition  to 
the  use  and  enjoyment  of  land  within  its  bound- 
aries. This  relation  was  of  course  modified  accord- 
ing to  the  oircnmstancea  of  particular  states ;  but 
throughout  Europe  it  early  took  the  form  of  the 
fendal  system.     See  Allodium. 

4.  Some  writers  suggest  that  the  image  of  a  feudal 
policy  may  be  discovered  in  almost  every  age  and 
quarter  of  the  globe ;  but,  if  so,  its  traces  are  very 
indistinct,  and,  in  fact,  we  have  nothing  reliable  on 
the  subject  until  we  come  to  the  history  of  the  Gothic 
oonqnerors  of  the  Roman  empire.  The  military 
occupation  of  the  country  was  their  established 
policy,  and  enabled  them  more  effectually  to  secure 
their  conquests.  The  commander-in-chief,  as  head 
of  the  conquering  nation,  parcelled  out  the  con- 
quered lands  among  his  principal  followers,  and 
they  in  tarn  granted  portions  of  it  to  their  vassals; 
but  all  grants  were  upon  the  same  oonditlon  of 
fealty  and  aervice.  The  essential  element  of  a 
fendal  grant  was  that  it  did  not  create  an  estate 
of  absolute  ownership,  bnt  the  grantee  was  merely 


a  tenant  or  holder  of  the  land,  on  condition  of  ear- 
tain  services  to  be  rendered  by  him,  the  neglect  of 
which  caused  a  forfeiture  to  the  grantor.  Har- 
grave's  note  to  Coke,  Litt.  64  a  /  Wright,  Ten.  7 ; 
Spelman,  Feuds,  c.  2;  1  Uallam,  Mid.  Ages,  83;  6 
Cranch,  87;  12  Johns.  N.  T.  365. 

5.  The  introduction  of  fendal  tenures  into  Eng- 
land  is  usually  attributed  to  the  Normans,  but  it  evi- 
dently existed  there  before  their  arrival.  It  appears 
from  the  laws  of  the  Saxons  that  a  considerabla 
portion  of  land  was  held  under  their  lords  by  per- 
sons of  a  greater  or  less  degree  of  bondage,  who 
owed  services  of  either  a  civil,  military,  or  agricul- 
tural character.  A  large  quantity  of  the  lands  which 
were  entered  in  the  Conqueror's  celebrated  Domes- 
day book  were  then  held  by  the  same  tenure  and'sub- 
jected  to  the  same  services  as  they  had  been  in  the 
time  of  Edward  the  Confessor.  The  Normans  pro- 
bably introduced  some  new  provisions,  and  at- 
tempted to  re-establish  more,  which  had  become 
obsolete,  and  we  know  there  were  many  severe 
contests  between  the  Normans  and  the  English 
with  respect  to  their  reatoration ;  but  the  general 
system  of  their  laws  remained  much  the  same 
under  the  new  dynasty  of  the  Normans  as  it  was 
under  that  of  the  Saxons.  Uale,  Uist  Com.  Law^ 
120 ;  Stevens,  Const.  Eng.  22. 

6*  The  principal  species  of  tenure  which 
grew  out  01  the  feudal  system  was  the  tenure 
by  knight's  sti-vice.  This  was  essentially  mili- 
tary in  its  character,  and  required  the  pos- 
session of  a  certain  quantity  of  land,  called  a 
knight's  fee, — the  measure  of  which,  in  the 
time  of  Edward  I.,  was  estimated  at  twelve 
ploughlands,  of  the  value  of  twenty  pounds 
per  annum.  He  who  held  this  portion  of 
land  was  bound  to  attend  his  lord  to  the 
wars  forty  days  in  every  year,  if  called  upon. 
It  seems,  however,  that  if  he  held  but  half  a 
knight's  fee  he  was  only  bound  to  attend 
twenty  days.  Many  arbitrary  and  tyrannical 
incidents  or  lordly  privileges  were  attached 
to  this  tenure,  wnich  at  length  became  so 
odious  and  oppressive  that  the  whole  system 
was  destroyed  at  a  blow  by  the  statute  of 
Charles  II.  c.  24,  which  declared  that  all  such 
lands  should  thenceforth  be  held  in  free  and 
common  socage, — a  statute,  says  Blackstone, 
which  was  a  greater  acquisition  to  the  civil 
property  of  this  kingdom  than  even  Magna 
Oharta  itself;  since  that  only  pruned  the 
luxuriances  which  had  grown  out  of  military 
tenures,  and  thereby  preserved  them  in  vigor, 
but  the  statute  of  king  Charles  extirpated 
the  whole,  and  demolished  both  root  and 
branches.  See  Feudal  Law;  Coke,  Litt» 
69 ;  Stat,  Westm.  1,  c.  36. 

if*  Tenure  in  socage  seems  to  have  been  a 
relic  of  Saxon  liberty  which,  tip  to  the  time 
of  the  aV)olition  of  military  tenures,  had  been 
evidently  struggling  with  the  innovations  of 
the  Normans.  Its  great  redeeming  quality 
was  its  certainty ;  and  in  this  sense  it  is  by 
the  old  law-writers  put  in  opposition  to  the 
tenure  by  kni^t's  service,  where  the  tenure 
was  altogether  precarious  and  uncertain. 
Littleton  defines  it  to  be  where  a  tenant 
holds  his  tenement  by  any  certain  service,  in 
lieu  of  all  other  services,  so  that  they  be  not 
services  of  chivalry  or  knight's  service:  as, 
to  hold  by  fealty  and  twenty  shillings  rent, 
or  by  homage,  fealty,  and  twenty  sniUinga 
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rent,  or  by  homage  and  fealty  without  any 
rent,  or  by  fealty  and  a  certain  Bpecified  ser- 
vice, as,  to  plough  the  lord's  land  for  three 
days.  Littleton.  117;  2  Sharswood,  Blackst. 
Comm.  79.     See  Socage. 

8*  Other  tenures  have  grown  out  of  the 
two  last-mentioned  speoies  of  tenure,  and  are 
still  extant  in  England,  although  some  of 
them  are  fast  becoming  obsolete.  Of  these  is 
the  tenure  by  grand  seneanty^  which  consists 
in  some  service  immediately  respecting  the 
person  or  dignity  of  the  sovereign :  as,  to 
carry  the  king's  standard,  or  to  be  his  con- 
stable or  marshal,  his  butler  or  chamberlain, 
or  to  perform  some  similar  service.  While 
the  tenure  hy  petit  serjeanty  requires  some 
inferior  service,  not  strictly  military  or  per- 
sonal, to  the  king :  as,  the  annual  render  of 
a  bow  or  sword.  The  late  duke  of  Wellington 
annually  presented  his  sovereign  with  a  ban- 
ner, in  acknowledgment  of  his  tenure.  There 
are  also  tenures  by  copyhold  and  in  frank- 
almoignej  in  burgage  and  of  gavelkind;  but 
their  nature,  origin,  and  history  are  explained 
in  the  several  articles  appropriated  to  those 
terms.  2  Sharswood,  tflackst.  Comm.  66; 
Coke,  2d  Inst.  233. 

9«  Tenures  were  distinguished  by  the  old 
common-law  writers,  according  to  the  quality 
of  the  service,  into  free  or  ha^e :  the  former 
were  such  as  were  not  unbecoming  a  soldier 
or  a  freeman  to  perform,  as,  to  serve  the  loi'd  in 
the  wars ;  while  the  latter  were  only  considered 
fit  for  a  peasant,  as,  to  plough  the  land,  and 
the  like.  They  were  further  distinguished 
with  reference  to  the  person  from  whom  the 
land  was  held :  as,  a  tenure  in  capiie^  where 
the  holding  was  of  the  person  of  the  king, 
and  tenure  in  gros9,  where  the  holding  was 
of  a  subject.  Before  the  statute  of  Quia  Em p- 
tores,  18  £dw.  I.,  any  person  might  by  a  grant 
of  land  have  created  an  estate  as  a  tenure 
of  his  person  or  of  his  house  or  manor ;  and 
although  by  Magna  Charta  a  man  could  not 
alienate  so  much  of  his  land  as  not  to  leave 
enough  to  answer  the  services  due  to  the 
superior  lord,  yet,  as  that  statute  did  not  re- 
medy the  evil  then  complained  of,  it  was 
provided  by  the  statute  above  referred  to, 
that  if  any  tenant  should  alien  any  part  of 
his  land  in  fee,  the  alienee  should  hold  imme- 
diately of  the  lord  of  the  fee,  and  should  be 
charged  with  a  proportional  part  of  the  ser- 
vice due  in  respect  to  the  quantity  of  land 
lield  by  him.  The  consequence  of  which  was 
that  upon  every  such  alienation  the  services 
upon  which  the  estate  was  originally  granted 
became  due  to  the  superior  lord,  and  not  to 
the  immediate  grantee.  4  Term,  443;  4  East, 
271 ;  Crabb,  Real  Prop.  J  735. 

10«  The  remote  position  of  the  United 
States,  as  well  as  the  genius  of  its  institutions, 
has  preserved  its  independence  of  these  em- 
barrassing tenures.  With  scarce  an  excep- 
tion, its  present  condition  includes  no  tenure 
but  that  which,  as  we  have  intimated,  is  ne- 
cessarily incident  to  all  governments.  Every 
estate  in  fee-simple  is  held  as  absolutelv  and  j 
unconditionally  as  is  compatible  with  the  i 


state's  right  of  eminent  domain.  Many  grants 
of  land  made  by  the  British  government 
prior  to  the  revolution  created  socage  tenures, 
which  were  subsequently  abolished  or  modi- 
fied by  the  legislatures  of  the  different  states. 
Thus,  by  the  charter  of  Pennsylvania,  the 
proprietary  held  his  estate  of  the  crown  in 
free  and  common  socage,  his  grantees  being 
therebv  also  authorized  to  hold  of  him  direct, 
notwithstanding  the  statute  of  Quia  Emptores. 
The  act  of  Pennsylvania  of  November  27, 
1779,  substituted  the  commonwealth  in  place 
of  the  proprietaries  as  the  ultimate  propri- 
etor of  whom  lands  were  held.  In  New  York 
there  was  supposed  to  have  been  some  spe- 
cies of  military  tenure  introduced  by  the 
Dutch  previous  to  their  surrender  to  the  Eng- 
lish, in  1G64;  but  the  legislature  of  that 
state  in  1787  turned  them  all  into  a  tenure 
in  free  and  common  socage,  and  finally,  in 
1830,  abolished  this  latter  tenure  entirely, 
and  declared  that  all  lands  in  that  state 
should  thenceforth  be  held  upon  a  uniform 
allodial  tenure.  On  this  subject,  consult 
Bracton;  Glanville;  Coke,  Litt. ;  Wright, 
Tenures;  Maddox,  Hist.  Exch.;  Sullivan, 
Lect. ;  Craig,  de  Feud. ;  DuCange ;  Reeve, 
Hist,  of  Eng.  Law;  Kent,  Commentaries; 
Sharswood's  Lecture  before  the  Law  Aca- 
demy of  Philadelphia,  at  the  opening  session 
of  1855-56 ;  Washburn,  Real  JProperty. 

TERCE.  In  Scotch  Law.  A  life-rent 
competent  by  law  to  widows  who  have  not 
accepted  of  special  provisions  in  the  third 

Eart  of  the  heritable  subjects  in  which  the 
usband  died  infefl. 

The  terce  takes  place  only  where  the  mar- 
riage has  subsisted  for  a  year  and  a  day,  oi 
where  a  child  has  been  born  alive  of  it.  No 
terce  is  due  out  of  lands  in  which  the  hu»- 
band  was  not  infeft,  unless  in  case  of  a 
fraudulent  omission.  Craig,  Inst.  423,  {  28. 
The  terce  is  not  limited  to  lands,  but  extends 
to  teinds,  and  to  servitudes  and  other  burdens 
affecting  lands.  Erskine,  Inst.  2.  9.  26; 
Burge,  Confl.  of  Laws,  429-435. 

TERM.  In  Conatructlon.  Word  ;  ex- 
pression ;  speech. 

Terms  are  words  or  characters  by  which 
we  announce  our  sentiments,  and  make 
known  to  others  things  with  which  we  are 
acquainted.  These  must  be  properly  con- 
strued or  interpreted  in  order  to  understand 
the  parties  using  them.  See  Construction  ; 
Interpretation;  Word. 

In  Contracts.  The  space  of  time  granted 
to  a  debtor  for  discharging  his  obligation : 
these  are  express  terms,  resulting  from  the 
positive  stipulations  of  the  agreement,  as, 
where  one  undertakes  to  pay  a  certain  sum 
on  a  certain  day,  and  also  terms  which 
tacitly  result  from  the  nature  of  the  things 
which  are  the  object  of  the  engagement,  or 
from  the  place  where  the  act  is  agreed  to  he 
done.  For  instance,  if  a  builder  engage  to 
construct  a  house  for  me,  I  must  allow  a  rea- 
sonable time  for  fulfilling  his  engagement. 
1  Wise.  314. 
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In  Estates  Tbo  limitation  of  an  estate : 
ns,  a  term  for  years,  for  life,  and  the  like. 
The  word  tcTTn  does  not  merely  signify  the 
time  specified  in  the  lease,  but  the  estate, 
also,  and  interest  that  passes  by  that  lease : 
and  therefore  the  term  may  expire  during 
the  continuance  of  the  time :  as,  by  surren- 
der, forfeiture,  and  the  like.  2  Blackstone, 
Comm.  145  ;  8  Pick.  Mass.  339. 

In  Practice.  The  space  of  time  during 
which  a  court  holds  a  session.  Sometimes 
the  term  is  a  monthly,  at  others  it  is  a  quar- 
terly period,  according  to  the  constitution  of 
the  court. 

The  whole  term  is  considered  as  but  one 
day:  so  that  the  judges  may  at  any  time 
during  the  term  revise  their  judgments.  In 
the  computation  of  the  term,  all  adjournments 
are  to  be  included.  9  Watts,  Penn.  200. 
Courts  are  presumed  to  know  judicially  when 
their  terms  are  required  to  be  held  by  public 
law.  4  Dev.  No.  C.  427.  See,  generally, 
1  Peck,  Tenn.  82 ;  6  Yerg.  Tenn.  395 ;  7  id. 
365 ;  6  Rand.  Va.  704 ;  1  Cow.  N.  Y.  58 ;  2  id. 
445 ;  5  Binn.  Penn.  389 ;  4  Serg.  &  R.  Penn. 
507 ;  5  Mass.  195,  435. 

TERM  PROBATORT.  The  time 
during  \/hich  evidence  may  be  taken  in  a 
cause. 

TERM  FOR  TEARS.  An  estate  for 
years  and  the  time  during  which  such  estate 
is  to  be  held  are  each  called  a  term:  hence 
the  term  may  expire  before  the  time,  as,  by 
a  surrender.  Coke,  Litt.  45.  See  Estate  for 
Years. 

TERMINXTM  (Lat).  In  CivU  Law. 
A  day  set  to  the .  defendant.  Spelman.  In 
this  sense  Bracton,  Glanville,  ana  some  others 
sometimes  use  it.  Reliquiie  Spelmanianse, 
p.  71;  Beames,  Glanville,  27,  n. 

TERMINUS  (Lat.).  A  boundary  or 
limit,  either  of  space  or  time.  A  bound,  goal, 
or  borders  parting  one  man's  land  from  an- 
other's. Est  inter  eos  non  de  ierminis,  sed 
tota  possessione  contentio.  Cio.  Acad.  4,  43. 
It  is  used  also  for  an  estate  for  a  term  of 
years:  e.g.  *Hnteresse  termini  J'  2  Sharswood, 
Blackst.  Comm.  143.     See  Term. 

Terminus  a  quo  (Lat.).  The  starting-point 
of  a  private  way  is  so  called.  Uammond. 
Nisi  P.  196. 

Terminus  ad  quern  (Lat.).  The  point  of 
termination  of  a  private  way  is  so  called. 

TERMOR.  One  who  holds  lands  and 
tenements  for  a  term  of  years,  or  life.  Lit- 
tleton, {100;  4  Tyrwh.  561. 

TERRE-TENANT  (improperly  spelled 
ier-tenani).  One  who  has  the  actual  posses- 
sion of  land;  but,  in  a  more  technical  sense, 
he  who  is  seised  of  the  land;  and  in  the 
latter  sense  the  owner  of  the  land,  or  the 
person  seised,  is  the  terre-tenant,  and  not  the 
lessee.  4  Watts  &  S.  Penn.  256;  Bacon, 
Abr.  Uses  and  Trusts.  It  has  been  holden 
that  mere  occupiers  of  the  land  are  not  terre- 
tenants»    See  16  Serg.  &  R.  Penn.  432;   3 


Penn.  229;   2  Saund.  7,  n.  4;   2  Blackstone, 
Comm.  91,  328. 

TERRIER.  In  Engliah  Law.  A  roll, 
catalogue,  or  survey  of  lands,  belonging  either 
to  a  single  person  or  a  town,  in  which  are 
stated  the  quantity  of  acres,  the  names  of  the 
tenants,  and  the  like. 

By  the  ecclesiastical  law,  an  inquiry  is 
directed  to  be  made  from  time  to  time  of  the 
temporal  rights  of  the  clergyman  of  every 
parish,  and  to  be  returned  into  the  registry 
of  the  bishop:  this  return  is  denominated  a 
terrier.     1  Phillipps,  Ev.  602,  603. 

TERRITORIAL  COURTS.  The  courts 
established  in  the  territories  of  the  United 
States.     See  Courts  of  the  United  States. 

TERRITORT.  A  part  of  a  country 
separated  from  the  rest  and  subject  to  a  par- 
ticular jurisdiction. 

The  word  is  derived  from  terreo,  and  is  said  to 
be  so  called  because  the  magistrate  within  his  juris- 
diction has  the  power  of  inspiring  a  salutary  fear. 
Dictum  e«t  ab  eo  quod  magitirotuB  intra  finen  ejua 
terendijiM  hahel,  Henrion  de  Pansy,  Auth.  Judi- 
ciaire,  98.  In  speaking  of  the  ecclesiastical  juris- 
dictions, Francis  Duaren  obserTes  that  the  ecclesi- 
astics are  said  not  to  have  Urritory,  nor  the  power 
of  arrest  or  removnl,  and  are  not  onlike  the  Roman 
magistrates  of  whom  Gellius  says  vocationem  hahe- 
bant  non  prehenvionem.  De  Saoris  Eccles.  Minist. 
lib.  1,  cap.  4. 

In  Amerioan  Layv.  A  portion  of  the 
country  subject  to  and  belonging  to  the 
United  States  which  is  not  within  the  bound- 
ary of  any  of  the  states. 

52.  The  constitution  of  the  United  States, 
art.  4,  s.  3,  provides  that  the  congress  shall 
have  power  to  dispose  of,  and  make  all  need- 
ful rules  and  regulations  respecting,  the  ter- 
ritory or  other  property  of  the  United  States; 
and  nothing  in  this  constitution  shall  be  con- 
strued BO  as  to  preclude  the  claims  of  the 
United  States  or  of  any  state. 

8*  Congress  possesses  the  power  to  erect 
territorial  governments  within  the  territory 
of  the  United  States:  the  pjower  of  congress 
over  such  territory  is  exclusive  and  universal, 
and  therr  legislation  is  subject  to  no  control, 
unless  in  the  case  of  ceded  territory,  as  far  as 
it  may  be  affected  by  stipulations  in  the  ces- 
sions, or  by  the  ordinance  of  1787,  under 
which  any  part  of  it  has  been  settled.  Story, 
Const,  i  1322 ;  Rawle,  Const.  237 ;  1  Kent, 
Comm.  243,  359 ;  1  Pet.  511,  512,  517.  See 
the  articles  on  the  various  territories. 

TERROR  (Lat.).  That  state  of  the 
mind  which  arises  from  the  event  or  pheno- 
menon that  may  serve  as  a  prognostic  of  some 
catastrophe ;  affright  from  apparent  danger. 

One  of  the  constituents  of  the  offence  of 
riot  is  that  the  acts  of  the  persons  engaged 
in  it  should  be  to  the  terror  of  the  people,  as 
a  show  of  arms,  threatening  speeches,  or  tur- 
bulent gestures;  but  it  is  not  requisite  in 
order  to  eonstitute  this  crime  that  personal 
violence  should  be  committed.  3  Campb. 
369;  1  Hawkins,  PI.  Cr.  c.  65,  s.  5  ;  4  Carr. 
&  P.  373.  538.  See  Rolle,  109 ;  Dalton,  Just 
c.  186 ;  Viner,  Abr.  Biots  (A  8). 
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To  conRtitute  a  forcible  entry,  1  Russell, 
Crimes,  287,  the  act  must  be  accompanied  with 
circumstances  of  violence  or  terror;  and  in 
order  to  make  the  crime  of  robbery  there 
must  be  violence  or  puttins  in  fear;  but  both 
these  circumstances  need  not  concur.  4 
Binn.  Penn.  379.  See  Riot;  Robbert; 
Putting  in  Fkar. 

TERTinS  INTBRVENIBN8  (tat.). 
In  CiTil  Law.  One  who,  claiming  an  in- 
terest in  the  subject  or  thing  in  dispute  in 
action  between  other  parties,  asserts  his  ri^ht 
to  act  with  the  plaintiff,  to  be  joined  with 
him,  and  to  recover  the  matter  in  dispute, 
because  he  has  an  interest  in  it;  or  to  join 
the  defendant,  and  with  him  oppose  the  in- 
terest of  the  plaintiff,  which  it  is  his  interest 
to  defeat.  He  differs  from  the  intervener^  or 
he  who  interpleads  in  equity.  4  Bouvier, 
Inst.  n.  3810,  note. 

TEST.  Something  by  which  to  ascertain 
the  truth  respecting  another  thing.  7  Penn. 
St.  428 ;  6  Whart.  Penn.  284. 

TEST  ACT.  The  act  of  25  Car.  11.  c. 
2,  by  which  it  waa  enacted  that  all  persons 
holding  any  office,  civil  or  military  (except- 
ing some  very  inferior  ones],  or  receiving 
pay  from  the  crown,  or  holding  a  place  of 
trust  under  it,  should  take  the  oath  of  alle- 
giance and  supremacy,  and  subscribe  a  de- 
claration against  transubstantiation,  and  re- 
ceive the  sacrament  according  to  the  usage 
of  the  Church  of  England,  under  a  penalty 
of  £500  and  disability  to  the  office.  4 
Sharswood,  Blackst.  Comm.  59.  Abolished, 
9  Geo.  IV.  c.  17,  so  far  as  taking  sacrament  is 
concerned,  and  new  form  of  declaration  sub- 
stituted.   Encyc.  Brit. 

TEST-PAPER.  A  paper  submitted  to 
the  jury  as  a  test  or  standard  by  which  to 
determine  the  genuineness  of  other  writings. 
7  Penn.  St  428 ;  6  Whart.  Penn.  284.  Only 
admissible  when  no  collateral  issue  can  be 
raised  concerning  it.  See  14  N.  Y.  439;  1 
Greenleaf,  £v.  {  581. 

TESTAMENT.  In  CItU  Law.  The 
appointment  of  an  executor  or  testamentary 
beir,  according  to  the  formalities  prescribed 
by  law.    Domat,  liv.  1,  tit.  1,  e.  1. 

At  first  there  were  onlj  two  aorta  of  teatamenta 
among  the  Romana, — that  called  calatit  eomitif\ 
and  another  called  in  proctnetit,  (See  below.)  In 
the  oonrae  of  time,  theae  two  aorta  of  (eatament  hav- 
ing become  obaolete,  a  third  form  waa  introduced, 
called  per  tu  et  librawy  which  waa  a  fictitioua  eale 
of  the  inheritance  to  the  heir  apparent.  The  in- 
oonvenicneea  which  were  experienced  from  theae 
flctitiona  aalea  again  changed  the  form  of  teata- 
menta; and  the  praetor  introduced  another,  which 
required  the  atfal  of  aeven  witneaaea.  The  emperors 
having  increased  the  aolemnity  of  theae  teatamenta, 
they  were  called  written  or  aolemn  teatamenta.  to 
diatingaish  them  f^om  nuncupative  teatamenta, 
which  could  be  made  without  writing.  Afterwarda 
nllltary  testaments  were  introduced,  in  favor  of 
■oldlera  actually  engaged  in  military  aervice. 

A  testament  calatis  comitiis^  or  made  in  the 
oomitia, — that  is,  the  assembly  of  the  Roman 
people, — ^was  an  ancient  manner  of  making 


wills  used  in  times  of  peace  among  the 
Romans.  The  comitia  met  twice  a  year  for 
this  purpose.  Those  who  wished  to  make 
such  testaments  caused  to  be  convoked  the 
assembly  of  the  people  by  these  words,  ealodU 
comitiis.  None  could  make  such  wills  that 
were  not  entitled  to  be  at  the  assemblies  of 
the  people.  This  form  of  testament  was  re- 
pealed by  the  law  of  the  Twelve  Tables. 

A  civil  testament  is  one  made  according 
to  all  the  forms  prescribed  by  law,  in  contrar 
distinction  to  a  military  testament,  in  making 
which  some  of  the  forms  may  be  dispensed 
with.  Civil  testaments  are  more  ancient 
than  military  ones;  the  former  were  in  use 
during  the  time  of  Romulus,  the  latter  were 
introduced  during  the  time  of  Coriolanus. 
See  Hist,  de  la  Jurisp.  Rom.  de  M.  Terrason, 
p.  119. 

A  common  testament  is  one  which  is  made 
jointly  by  several  persons.  Such  testaments 
are  forbidden  in  Louisiana,  Civ.  Code  of  La. 
art.  1565,  and  by  the  laws  of  France,  Code 
Civ.  968,  in  the  same  words,  namely:  "A 
testament  cannot  be  made  by  the  same  act, 
by  two  or  more  persons,  either  for  the  benefit 
of  a  third  person,  or  under  the  tiUe  of  a  re- 
ciprocal or  mutual  disposition.'' 

A  testament  ah  irato  is  one  made  in  a 
gust  of  passion  or  hatred  against  the  pre- 
sumptive heir,  rather  than  from  a  desire  to 
benefit  the  devisee.  When  the  facts  of  un- 
reasonable anger  are  proved,  the  will  is  an- 
nulled as  unjust  and  as  not  having  been 
freely  made.     See  Ab  Irato. 

A  mystic  testament  (called  a  solemn  testa- 
ment, because  it  requires  more  formality 
than  a  nuncupative  testament)  is  a  form  of 
making  a  will  which  consists  principally  in 
enclosing  it  in  an  envelope  and  sealing  it  in 
the  presence  of  witnesses. 

Tbia  kind  of  teatamogt  ia  used  in  Louisiana. 
The  following  are  the  proviaions  of  the  Civil  Coda 
of  that  atate  on  the  aubject,  namely :  the  myatic  or 
secret  teatament,  otherwise  called  the  close  testa- 
ment, is  made  in  the  following  manner :  the  testa- 
tor must  sign  his  dispoaitiona,  whether  he  has  wnt- 
ten  them  himaelf,  or  haa  cauaed  them  to  be  writtea 
by  another  person.  The  paper  containing  tfaeee  dis* 
positions,' or  the  paper  serving  as  their  envelope^ 
must  be  closed  and  sealed.  The  testator  shall  pre- 
sent it  thus  closed  and  sealed  to  the  notary  and  to 
aeven  witneaaes.  or  he  ahall  cauae  it  to  be  cloaed 
and  tealed  in  their  preaence ;  then  he  shall  declare 
to  the  notary  in  the  presence  of  the  witnesses  that 
that  paper  contains  his  testament  written  by  him- 
self, or  by  another  by  his  direction,  and  signed  by 
him,  the  testator.  The  notary  shall  tben  draw  up 
the  act  of  superscription,  which  shall  be  written  on 
that  paper,  or  on  the  sheet  that  serves  as  its  enve- 
lope, and  that  act  shall  be  signed  by  the  testator 
and  by  the  notary  and  (he  witnesses.  6  Mart.  La. 
182.  All  that  ia  above  prescribed  shall  be  done 
without  interruption  or  turning  aside  to  other  acts; 
and  in  case  the  testator,  by  reason  of  any  hindrance 
that  has  happened  since  the  signing  of  the  testa- 
ment, cannot  sign  the  net  of  superscription,  men- 
tion sball  be  made  of  the  declaration  made  by  him 
thereof,  without  its  being  necessary  in  that  ease  to 
increase  the  number  of  witnessea.  Thoae  who  know 
not  how  or  are  not  able  to  write,' and  thoae  who 
know  not  how  or  are  not  able  to  aign  their  namea^ 
cannot  make  diapoaitiona  in  the  form  of  the  mystia 
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win.  If  any  one  of  the  witnesses  to  the  set  of  laper- 
jeription  knows  not  how  to  sign,  express  mention 
shall  be  made  thereof.  In  all  cases  the  aet  must 
be  signed  by  at  least  two  witnesses.  La.  Civ.  Code, 
art.  1677-X680. 

A  nuncupative  testament  was  one  made  verb- 
ally, in  the  presence  of  seven  witnesses :  it 
WM  not  necessary  that  it  should  have  been 
in  writing;  the  proof  of  it  was  by  parol 
evidence.    See  Nuncupativb. 

In  Louisiana,  testaments,  whether  nuncupative 
or  mystic,  must  be  drawn  up  in  writing,  either  by 
the  testator  himself,  or  by  some  other  person  under 
his  dictation.  The  custom  of  making  verbal  state- 
ments, that  is  to  say,  resulting  from  the  mere  depo- 
sition of  witnesses  who  were  present  when  the 
testator  made  known  to  them  his  will,  without  his 
having  committed  it  or  caused  it  to  be  committed  to 
writing,  is  abrogated.  Nuncupative  testaments 
may  be  made  by  public  act,  or  by  act  under  private 
signature.    La.  Civ.  Code,  art.  1568-1570. 

An  olographic  testament  is  one  which  is 
written  wholly  by  the  testator  himself.  In 
order  to  be  valid,  it  must  be  entirely  written, 
dated,  and  signed  by  the  hand  of  the  testator. 
It  is  subject  to  no  other  form.  See  La.  Civ. 
Code,  art.  1581. 

TESTABffBNTART.  Belonging  to  a 
testament :  as,  a  testamentary  ^ift ;  a  testa^ 
mentary  guardian,  or  one  appointed  by  will 
er  testament;  letters  testamentary,  or  a 
writing  under  seal,  given  by  an  officer  law- 
fully authorized,  granting  power  to  one  named 
as  executor  to  execute  a  last  will  or  testa- 
ment. 

TESTABfBNTART  CAUSES.  In 
English  Law.  Causes  relating  to  probate 
of  testaments  and  administration  and  ac- 
counts upon  the  same.  They  are  enumerated 
among  ecclesiastical  causes  by  Lord  Coke. 
5  Coke,  1,  and  Table  of  Cases  at  the  end  of 
the  part.  Over  these  causes  probate  court 
has  now  exclusive  jurisdiction,  by  20  &  21 
Vict.  c.  77,  amended  by  21  &  22  Vict.  c.  95. 

TBSTAMBNTART  aUARDLA.N.    A 

guardian  appointed  by  last  will  of  a  father 
to  have  custocly  of  his  child  and  his  real  and 
personal  estate  till  he  attains  the  age  of  twenty- 
one.  In  England,  the  power  to  appoint  such 
guardian  was  given  by  12  Car.  II.  c.  24.  The 
principles  of  this  statute  have  been  generally 
adopted  in  the  United  States,  12  N.  H.  437 ; 
but  not  in  Connecticut.     1  Swift,  Dig.  48. 

TESTATE.  The  oondition  of  one  who 
leaves  a  valid  will  at  his  death. 

TESTATOR  (Lat.).  One  who  has  made 
a  testament  or  will. 

In  general,  all  persons  may  be  testators. 
But  to  this  rule  there  are  various  exceptions. 
IHrst,  persons  who  are  deprived  of  under- 
standine  cannot  make  wills :  idiots,  lunatics, 
and  intants  are  among  this  class.  Second^ 
persons  who  have  understanding,  but  being 
ander  the  power  of  others  cannot  freely 
exercise  their  will ;  and  this  the  law  presumes 
to  be  the  case  with  a  married  woman,  and 
therefore  she  cannot  make  a  will  without  the 
express  consent  of  her  husband  to  the  par- 


ticular will.  When  a  woman  makes  a  will 
under  some  general  agreement  on  the  part  of 
the  husband  that  she  shall  make  a  will,  the 
instrument  is  not  properly  a  will,  but  a 
writing  in  the  nature  of  a  will  or  testament. 
Tiiird^  persons  who  are  deprived  of  their  free 
will  cannot  make  a  testament:  as,  a  person 
in  duress.  2  Blackstone,  Comm.  497;  2 
Bouvier,  Inst.  n.  2102  el  seq.  See  Devisor  ; 
Duress  ;  Feub  Covert  ;  Idiot  ;  Wira ; 
Will. 

TESTATRIX  (Lat.).  A  woman  who 
makes  a  will  or  testament. 

TE8TATT7M  (Lat.).  In  Praotioe.  The 
name  of  a  writ  which  is  issued  by  the  court 
of  one  county  to  the  sheriff  of  another  county 
in  the  same  state,  when  the  defendant  can- 
not be  found  in  the  county  where  the  court  is 
located:  for  example,  after  a  judgment  has 
been  obtained,  and  a  ca.  sa.  has  been  issued, 
which  has  been  returned  non  est  inventus^  a 
testatum  ca.  sa.  may  be  issued  to  the  sheriff 
of  the  county  where  the  defendant  is.  See 
Viner,  Abr.  Testatum,  259. 

In  Conveyanolng.  That  part  of  a  deed 
which  commences  with  the  words  "this  in- 
denture witnesseth." 

TESTE  OF  A  WRIT  (Lat. ).  In  Prac- 
tice. The  concluding  clause,  commencing 
with  the  word  witness^  etc.  A  signature  in 
attestation  of  the  fact  that  a  writ  is  issued 
by  authority. 

The  act  of  congress  of  May  8,  1792,  I 
Story,  U.  S.  Laws,  227,  directs  that  all  writs 
and  process  issuing  from  the  supreme  or  a 
circuit  Iburt  shall  bear  teste  of  the  chief 
justice  of  the  supreme  court,  or,  if  that  office 
be  vacant,  of  the  associate  justice  next  in 
precedence ;  and  that  all  writs  or  process  is- 
suing from  a  district  court  shall  oear  teste 
of  the  judge  of  such  court,  or,  if  the  said 
office  be  vacant,  of  the  clerk  thereof.  See 
Sergeant,  Const.  Law,  Index;  20  Yiner,  Abr. 
262;  Stephen,  Plead.  25. 

TESTES.    Witnesses. 

TESTIFY.  To  give  evidence  according 
to  law;  the  examination  of  a  witness  who 
declares  his  knowledge  of  facts. 

TESTIMONIAL  PROOF.  In  ClvU 
Laiv.  A  term  used  in  the  same  sense  as 
parol  evidence  is  used  at  common  law,  and 
in  contradistinction  to  litercU  proof,  which  is 
written  evidence. 

TESTIMONIES.  In  Spanish  Law. 
An  attested  copy  of  an  instrument  bv  a 
notary.  Newman  &  Barretti,  Diet;  Tex. 
Dig. 

TESTIMONY.  The  statement  made  by 
a  witness  under  oath  or  affirmation. 

TESTMOIONE.  This  is  an  old  and 
barbarous  French  word,  signifying,  in  the  old 
books,  evidence.    Comyns,  Dig.  Testmoign$. 

TEXAS.  The  name  of  one  of  the  new 
states  of  the  American  Union. 

2.  Under  the  name  of  CoahuiU  and  Tezaa,  it  was 
a  province  of  Mexico  until  1836,  when  the  Inhabit- 


TEXA9 


690 


T£XAS 


tatfl  established  a  separate  republic.  On  the  first 
day  of  March,  18i5,  the  congress  of  the  United 
States,  by  a  joint  resolution,  submitted  to  the  new 
republic  a  proposition  providing  for  the  erection  of 
the  territory  of  Texas  into  a  new  state,  and  fur  its 
annexation  to  that  country  under  the  name  of  the 
state  of  Texas.  This  proposition  was  accepted  by 
the  existing  government  of  Texas  on  the  23d  of 
June,  1846,  and  was  ratified  by  the  people  in  con- 
vention on  the  6th  of  July.  On  the  29th  of  De- 
oember  following,  by  a  joint  resolution  of  congress, 
the  new  state  was  formally  admitted  into  the  Union. 

The  state  constitution  was  adopted  by  a  conven- 
tion of  the  people,  at  Austin,  on  the  27tb  of  August, 
1845.  It  provides  for  the  distribution  of  the  powers 
of  the  government  among  three  distinct  depart- 
ments,— ^the  legislative,  the  executive,  and  the  judi- 
cial. 

Every  free  male  person  who  has  attained  the 
age  of  twenty-one  years,  and  who  is  a  citizen  of 
the  United  States,  or  who  was  at  the  time  of  the 
adoption  of  the  constitution  by  the  congress  of  the 
United  States  a  citizen  of  the  republic  of  Texas, 
and  who  has  resided  in  the  state  one  year  next  pre- 
ceding an  election,  and  the  lost  six  months  within 
the  district,  county,  city,  or  town  in  which  he  offers 
to  vote,  and  every  free  male  person  over  the  age  of 
twenty-one  years  who  had  resided  six  months  in 
Texas  immediately  preceding  the  acceptance  of 
the  constitution  by  the  congress  of  the  United 
States  (Indians  not  taxed,  Africans,  and  the  de- 
scendants of  Africans,  excepted)  is  deemed  a  quali- 
fied elector;  and  should  such  qualified  elector 
bappen  to  be  in  any  other  county  situated  in  the 
district  in  which  he  resides  at  the  time  of  an  elec- 
tion, he  is  permitted  to  vote  for  any  district  officer : 
Provided,  That  the  qualified  electors  shall  be  per- 
mitted to  vote  anywhere  in  the  state  for  state  offi- 
cers :  And  provided^  further^  That  no  soldier,  sea- 
man, or  marine,  in  the  army  or  navy  of  the  United 
States,  shall  be  entitled  to  vote  at  any  election 
oreated  by  the  constitution.    Const.  art.4f2,  bZ  1,  2. 


The  Legialative  Power. 

3.  The  legislative  department  is  composed  of 
the  senate  and  house  of  representatives.  The 
regular  sessions  of  the  legislature  take  place  bien- 
nially. Extra  sessions  may  be  called  by  the  exe- 
cutive at  any  time. 

The  third  article  of  the  constitution  contains 
the  customary  provisions  fur  securing  the  organiza- 
tion of  the  two  houses,  choice  of  officers,  qualifica- 
tion of  members,  power  of  expulsion  and  punish- 
ment of  members,  priyilege  from  arrest,  preserva- 
tion and  publication  of  proceedings,  and  open 
sessions.     Const  art.  3,  §^  12-18. 

Senator*  are  chosen  by  the  qualified  electors, 
for  four  years,  at  such  times  and  places  as  are  or 
may  herealter  be  designated  by  law.  No  person 
oan  be  a  senator  unless  he  is  a  citizen  of  the  United 
States,  or  was  at  the  time  of  the  acceptance  of  the 
constitution  by  the  congress  of  the  United  States 
a  citizen  of  the  republic  of  Texas,  and  has  been  an 
inhabitant  of  the  state  three  years  next  preceding 
the  election,  and  for  the  last  year  thereof  a  resi- 
dent of  the  district  for  which  he  is  chosen,  and 
mujt  have  attained  the  age  of  thirty  years. 

The  Hou$e  of  liepretentativet  is  composed  of  mem- 
bers chosen  by  the  qualified  electors  for  the  term 
of  two  years  from  the  day  of  the  general  election, 
at  such  times  and  places  as  are  now,  or  may  here- 
after be,  designated  by  law.  Const,  art  3,  g^  5-7. 
No  person  can  be  a  representative  unless  he  is  a 
citizen  of  the  United  States,  or  was  at  the  time  of 
the  adoption  of  this  constitution  a  citizen  of  the 
republic  of  Texas,  and  has  been  an  inhabitant  of 
this  state  two  years  next  preceding  his  election, 
and  the  last  year  thereof  a  citizen  of  the  county, 
•iiy,  or  town  for  which  he  shall  be  ehosen;  and  he 


must  haye  attained  the  age  of  twenty-one  years  at 
the  time  of  bis  election. 

The  Executive  Po¥fer, 

4.  The  Oovemor  is  elected  by  the  qualified  eieo- 
tore  of  the  state,  at  the  time  and  places  of  elec- 
tions for  members  of  the  legislature.  Art  6,  2  2. 
Ue  holds  his  o&ice  for  two  years  'mm  the  regular 
time  of  installation,  and  until  his  puocessor  has 
been  duly  qualified,  but  is  not  eligible  fur  more 
than  four  years  in  any  term  of  six  years.  Art  6, 
g  4.  Ue  must  be  at  least  thirty  years  of  age,  a 
citizen  of  the  United  States  or  of  Texas  at  the 
time  of  the  adoption  of  the  constitution,  and  haye 
resided  in  the  same  three  yeurs  next  immtdiateiy 
preceding  his  election.  Art  5,  ^  4.  Ue  is  com- 
mander-in-chief of  tl>e  army  and  navy  of  the 
state,  may  require  information  from  officers  of  the 
executive  department,  may  convene  the  legisla- 
ture, or  adjourn  the  same  when  the  houses  caunot 
agree,  may  recommend  measures  to  the  legisla- 
ture, must  cuu«e  the  laws  to  be  executed. 

A  Lieuteuant-O'oteruor  is  chosen  at  every  election 
for  governor,  by  the  same  persons  and  in  the  same 
manner,  continues  in  uffice  lor  the  oame  time,  and 
must  possess  the  same  qualifications.  Ifi  voting  for 
governor  and  lieuteuuut-governur,  the  electors  are 
to  distinguish  fur  whom  they  vote  as  governor  and 
for  whom  as  lieutenant-governor.  The  lieutenant- 
governor,  by  virtue  of  his  office,  is  president  uf  the 
senate,  and  has,  when  in  oouimiitee  of  the  whole,  a 
right  to  debate  and  vote  on  all  questions,  and,  when 
the  senate  is  equally  divided,  to  give  the  casting 
vote.  In  case  uf  the  death,  resignatiun,  removal 
frum  office,  inability  or  refusal  of  the  governor  to 
serve,  or  of  his  impeachment  or  absence  frum  the 
state,  the  lieutenant-governor  exerciiies  the  power 
and  authuriiy  appertaining  to  the  office  of  governor 
until  unuther  is  chosen  at  the  periodical  election  and 
is  duly  qualified,  or  until  the  governor  impeached, 
abseut,  or  disabled  is  acquitted,  returns,  or  his  dis- 
ability is  removed.     Const  art.  6,  ^  12. 

The  Judicial  Power. 
ft.  The  judicial  power  is  vested  in  one  supreme 
court,  in  district  courts,  and  in  such  inferior  courts 
as  the  legislature  may  irvin  time  to  time  ordain 
and  establish ;  and  such  jurisdiction  may  be  vested 
in  corporation  courts,  as  may  be  deemed  necessary 
and  be  directed  by  law.  Const  art  4,  ^  1.  The 
governor  nominates  and,  by  and  with  the  advice 
and  ounpcnt  of  two-thirds  uf  the  senate,  appomts 
the  judges  of  the  supreme  and  district  courts;  and 
they  hold  their  offices  for  six  years.     Con&t  art 

The  Supreme  Court  consists  of  a  chief  justice 
and  two  associates,  any  two  of  whom  form  aquorum. 
Art  4,  ^  2.  It  appoints  its  own  clerk.  The  supreme 
court  has  appellate  jurisdiction  only,  coextensive 
with  the  limits  of  the  state,  but  in  criminal  cases, 
and  in  appeals  from  interlocutory  judgments,  with 
such  exceptions  and  under  sueh  regulations  as 
the  legislature  may  make ;  and  the  supreme  court 
and  judges  thereof  have  power  to  issue  the  writ  uf 
habeas  coipne,  and,  under  such  regulations  as  may 
be  prescribed  by  law,  may  issue  writa  of  mauda- 
mu$,  and  such  uther  writs  as  may  be  neiessary  to 
enforce  its  uwn  jurisdiction ;  and  may  also  compel  a 
judge  of  the  district  court  to  proceed  to  trial  and 
judgment  in  a  cause.  The  supreme  court  holds  its 
sessions  once  every  year,  between  the  months  of 
October  and  June  inclusive,  at  Austin,  Galveston, 
and  Tyler. 

The  Dietriet  Courte,  of  which  there  are  some 
twenty  in  the  state,  holding  temi-annnal  terus» 
have  original  jurisdiction  of  all  criminal  actions, 
and  power  to  inquire,  through  the  intervention  of 
a  grand  jury,  into  all  offences  committed  or  triabls 
within  their  respective  jurisdictions;  to  hear  and 
determine  all  prosecutions  in  the  name  of  the  states 
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by  indictment  or  information ;  to  inquire  into  the 
eanse  of  the  detention  of  persons  imprisoned  in  the 
jails  of  their  respective  districts,  and  make  all  orders 
neoessarj  for  their  recommitment,  discbarge,  or  ad- 
misMon  to  bail,  by  the  writ  of  habeas  corpus,  or  in 
such  other  manner  as  may  be  prescribed  by  law;  and 
to  exercise  all  other  powers  conferred  by  the  code  of 
criminal  procedure.  In  civil  eases  the  district  courts 
hare  original  jurisdiction  of  all  suits  in  behalf  of 
the  state  to  recover  penalties,  forfeitures,  and  es- 
cheats ;  of  all  cases  of  divorces ;  of  all  suits,  con^- 
plalnts,  and  pleas  whatever,  without  regard  to 
any  distinction  between  law  and  equity,  when  the 
matter  in  controversy  is  valued  at  or  amounts  to 
one  hundred  dollars,  exclusive  of  interest.  They 
have  original  jurisdiction  in  probate  matters  when 
the  judge  or  clerk  of  the  county  court  is  interested 
therein.  The  district  courts  and  the  judges  thereof 
have  power  to  grant  all  remedial  writs  known  to 
the  law,  and  to  issue  all  writs  necessary  to  enforce 
their  own  jurisdiction  and  to  give  them  a  general 
superintendence  and  control  over  the  courts  of  in- 
ferior jurisdiction. 

0.  The  pleading  and  practice  of  the  district 
court  are  peculiar,  and  deserve  some  attention. 
Prior  to  the  revolution  which  severed  Texas  from 
the  Mexican  confederacy,  the  Spanish  civil  law, 
modified  to  some  extent  by  local  statutes,  was  in 
force.  The  common  law  was  introduced  at  an  early 
period  after  the  declaration  of  independence;  but 
the  old  system  left  behind  it  distinct  traces,  and 
•ome  of  its  features  are  apparent  in  the  existing 
laws.  Amid  the  changes  which  followed  the  revo- 
lution, when  the  body  of  the  civil  law  was  abro- 
gated, and  the  common  law  was  adopted  in  its  ap- 
plication to  juries  and  to  evidence,  and  as  a  rule 
of  decision,  where  not  inconsistent  with  the  consti- 
tution and  laws,  the  system  of  pleading  previously 
in  use  was  carefully  preserved.  That  system  is 
still  in  f  >roe,  except  where  it  has  been  expressly 
changed  by  subsequent  legislation  altering  or  esta- 
blishing the  course  of  proceedings  in  the  courts, 
or  where  it  has  been  necessarily  modified  by  the 
introduction  of  the  trial  by  jury, — a  mode  of  trial 
wholly  unknown  to  the  civil  law, — and  with  it,  to 
a  great  extent,  the  practice  peculiar  to  the  commun- 
law  courts,  the  analogies  of  which  are  constantly 
eon^ulted  by  the  Texas  practitioner. 

The  system  of  pleading  formerly  in  force,  and 
which  has  impressed  its  character  on  that  now 
practised,  consisted  in  written  allegations  by  the 
parties  on  either  side. 

As  defined  by  the  Spanish  law-writers,  an  action 
was  the  legal  method  of  demanding  in  a  court  of 
justice  that  which  is  onr  own  and  is  withheld  from 
us.  They  were  divided  into  real  and  personal, — 
the  former  having  reference  to  the  right  which  we 
have  in  a  thing,  the  latter,  to  the  obligation  which 
one  has  assumed  to  perform  a  certain  duty.  The 
de/enre  to  an  action  was  called  an  exception.  It 
embraced  every  allegation  and  defence  used  to  de- 
feat a  recovery  by  the  plaintiff.  Exceptions  were 
either  dilatory,  when  they  delayed  or  suspended 
the  action,  and  peremptory,  when  they  destroyed  it 
and  prevented  further  litigation. 

T.  The  first  step  in  the  progress  of  the  action 
was  the  demand,  which  was  a  written  petition 
adapted  to  the  nature  of  the  action,  and  must  have 
•ontained  the  following  requisites  i—Jirsff  the  name 
of  the  judge  to  whom  it  was  addressed :  teeond,  the 
name  of  the  plaintiff;  thirdf  the  name  of  the  de- 
fendant; fourth,  the  statement  i)f  the  cause  of  ac- 
tion :  Jl/th,  the  ground  of  the  demand,  or  the  right 
by  which  the  relief  was  songht. 

The  demand  concluded  with  the  word  "juro" 
Tvhich  signified  that  the  party  had  taken  an  oath 
that  his  action  was  begun  in  good  faith,  and  the 
words  "  el  ojielo  de  vmd.  implora"  by  which  the  in- 
terposition of  thi^  judge  was  invoked. 


The  citation  followed  the  demand.  This  was 
the  process  by  which  the  defendant  was  brought 
into  court  to  answer  the  demand. 

Then  followed  the  eontetttatitmj  which  was  thf 
answer  made  by  the  defendant,  either  confessing 
or  denying  the  plaintiff's  right 

To  this  the  plaintiff  might  present  a  replica,  or  re 
plication ;  and  the  defendant  might  add  a  dnpUea, 
or  rejoinder.    Here  the  pleadings  originally  ended, 
and  new  facts  could  only  be  presented  upon  afllda 
vit  that  they  had  but  just  come  to  the  knowledge 
of  the  party  pleading  them. 

8.  The  history  of  a  latoeuit  in  the  present  dis- 
trict courts  of  the  state  will  give  the  reader  an  in- 
sight into  their  system  of  pleading  and  practice, 
and  show  how  far  the  ancient  form  of  the  pleadings 
has  been  preserved,  and  wherein  it  has  been  modi- 
fied. 

It  will  be  recollected  that  the  district  courts  have 
jurisdiction  in  all  cases  without  regard  to  any  dis- 
tinction between  law  and  equity.  There  is  no  dif- 
ference in  the  mode  of  proceeding  in  the  applica- 
tion of  legal  and  equitable  remedies,  nor  are  there 
any  forms  of  action  adapted  to  different  injuries. 
The  pleadings  in  all  cases  consist  of  the  petition 
and  austeer.  Demands  entitling  a  party  to  legal 
and  equitable  relief  can  be  united  in  the  same  ac- 
tion :  an  equitable  defence-  can  be  opposed  to  a 
legal  demand.  The  court  may  so  frame  its  judg- 
ment as  to  afford  all  the  relief  required  by  the  na- 
ture of  the  case  and  which  could  be  granted  by  a 
court  of  law  or  equity,  and  may  also  grant  all  such 
orders,  writs,  and  process  as  may  be  necessary  to 
make  the  relief  granted  effectual. 

There  being  no  forms  of  action,  the  rules  of 
pleading  known  to  the  common-law  and  equity 
systems  are  only  applicable  so  far  as  they  are  the 
rules  of  sound  logic  and  conduce  to  a  clear  and 
methodical  statement  of  the  cause  of  action  or 
ground  of  defence.  No  rule  of  pleading  which  is 
purely  technical  and  has  reference  to  the  form  of 
proceeding  haa  any  place  in  the  system.  The 
pleadings  are  the  same  in  eases  of  legal  and  equi- 
table cognizance,  and  the  application  of  legal  or 
equitable  principles  to  the  decision  of  the  case  pre- 
sented depends  upon  the  facts,  and  not  upon  the 
manner  of  itnfing  them. 

9.  Every  suit  is  commenced  by  the  filing  of  the 
petition,  which  is  a  written  statement  of  the  cause 
of  action,  and  of  the  relief  sought  by  the  plaintiff. 
The  petition  should  contain  certain  formal  but  es- 
sential parts,  the  omission  of  any  of  which  would 
render  it  defective.    They  are — 

The  marginal   venue:    "The   State  of   Texas, 

County  of ;"  the  term  of  the  court :  "  District 

Court, Term,  a.d.  18 — ;"   the  address :  '*  To 

the  District  Court  of  said  County ;"  the  commence- 
ment, consisting  of  the  names  and  residences  of  the 
parties;  the  statement  of  the  cause  of  action,  which 
should  be  a  clear,  logical,  and  succinct  statement 
of  the  facts  which,  upon  the  general  denial,  the 
plaintiff  would  be  bound  to  prove,  and  which  if 
admitted  will  entitle  him  to  a  judgment;  the 
statement  of  the  nature  of  the  relief  sought ;  the 
signature  of  the  party  or  his  attorney.  The  peti- 
tion must  be  filed  with  the  clerk  of  the  proper 
county,  whose  duties  are  the  same  as  at  common 
law,  to  indorse  upon  it  the  day  on  which  it  was 
filed,  together  with  its  proper  file-number.  The 
clerk  mast  also  make  an  entry  of  the  case  in  his 
docket. 

Next  follows  the  citation,  or  writ,  which  is  issued 
by  the  clerk,  and  dated,  tested,  and  signed  by  him. 
Its  style  is,  "The  State  of  Texas."  It  is  ad- 
dressed to  the  sheriff  of  the  county  in  which  the 
defendant  is  alleged  to  be  found,  and  commands 
him  to  summon  the  defendant  to  appear  at  the  next 
term  of  the  court  to  answer  the  plaintiff's  petition, 
a  certified  copy  of  which   aceompanies  the  writ 
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The  oitatio.i  is  executed  by  the  sheriff  like  an  ori- 
ginal writ. 

10.  There  are  certain  aoxiliary  writs,  which  maj 
be  sued  out  at  the  commencement  or  during  the  pro- 
f^ress  of  the  suit,  whereby  the  effects  of  the  de- 
fendant or  the  property  in  controrersy  may  be  seized 
by  the  sheriff  and  held  until  replevied  until  the 
final  termination  of  the  suit^  so  that  it  may  be  sub-^ 
ject  to  the  judgment  rendered  therein,  or  the  de- 
fendant is  restrained  from  the  commission  of  some 
act  until  the  question  of  right  between  the  parties 
shall  be  determined.  These  are  the  writs  of  attach- 
ment, ffamithmentf  tequettratioUf  and  tpjunction.  But 
there  is  no  peculiarity  in  these  writs  under  the 
Texas  practice  which  renders  it  necessary  to  ex- 
plain them  here. 

When  the  citation  has  been  served,  the  defend- 
ant is  in  court,  and  must  tile  his  answer  within  the 
time  prescribed  by  law  for  pleading.  In  those 
counties  in  which  the  term  of  the  court  is  limited 
to  one  week,  the  answer  must  be  filed  on  or  before 
the  fourth  day  of  the  term ;  if  the  term  is  not  so 
limited,  the  answer  mu0t  be  filed  on  or  before  the 
fifth  day  ;  and  this  is,  accordingly,  called  the  op- 
pearance-daym 

Upon  the  morning  of  the  appearance-day  the 
eases  upon  the  appearance  docket  are  called  over 
by  the  judge  in  the  order  in  which  they  have  been 
filed.  If  the  defendant  in  any  suit  has  failed  to 
appear  by  his  answer,  a  final  judtjment  by  defanU 
may  be  rendered  against  him,  and  a  short  entry  to 
that  effect  is  made  upon  the  judge's  docket.  If 
the  cause  of  action  is  liquidated,  and  established 
by  an  in:>trument  in  writing,  the  amount  due  may 
be  computed  by.  the  clerk,  or  may  be  found  by  a 
jury,  npon  a  writ  of  inquiry,  if  asked  for  by  either 
party.  Where  the  cause  of  action  is  unliquidated, 
the  damages  must  be  assessed  by  a  jury  upon  the 
writ  of  inquiry  when  the  case  is  reached  on  the 
regular  call  of  the  docket.  When  the  damages 
have  been  assessed  by  the  clerk,  or  jury,  as  the 
case  may  be,  judgment  is  accordingly  entered  upon 
the  minutes. 

11*  The  defendant,  if  he  does  not  intend  to  re- 
sist the  suit,  may  appear  and  eon/ett  judgment;  or, 
jf  he  has  pleaded,  he  may  withdraw  hit  antwerf 
and  suffer  judgment  by  nt7  dieit, — in  either  of 
which  cases  the  appearance  is  a  waiver  of  all 
errors.  If  the  defendant  intends  to  resist  the 
plaintiff's  recovery,  he  must,  within  the  time  pre- 
scribed for  pleading,  file  his  aniwer. 

The  an«feer  includes  all  defensive  pleading,  and 
may  consist  of  as  many  several  matters,  whether 
of  law  or  of  fact,  as  the  defendant  may  deem  ne- 
eeesary  for  his  defence  and  which  may  be  pertinent 
to  the  cause.  They  must  all  be  filed  at  the  same 
time,  and  in  the  due  order  of  pleading. 

The  answer  may  be  by  demumr,  usually  termed 
an  exception,  or  hj plea,  or  by  bojJi.  The  demurrer 
is  either  general  or  special;  and  its  office  is  the  same 
as  under  the  common-law  system  of  pleading.  It  is 
not,  however,  an  admission  of  the  allegations  of  fact, 
but  simply  calls  upon  the  court  to  say  whether, 
granting  all  the  facts  to  be  as  the  plaintiff  states  them, 
any  cause  of  action  is  shown  requiring  an  answer. 

A  plea  is  an  answer  either  denying  the  truth  of 
the  matter  alleged  in  the  petition,  or  admitting  its 
truth,  and  showing  some  new  matter  to  avoid  its 
effect. 

Th«  exception  or  plea  may,  as  at  common  law, 
be  either  dilatory  or  peremptory. 

The  due  order  of  pleading  above  referred  to  is 
the  ancient  and  what  is  said  to  be  the  natural  order 
ef  pleading.     See  Plkadiho. 

IS*  The  answer  may  embrace  one  or  all  of  the 
grounds  of  defence,  provided  only  that  they  be 
presented  in  the  due  order  of  pleading. 

The  defendant  may  also,  by  a  plea  in  reeonven- 
liW,  which  is  analogous  to  the  cross-bill  of  the 
equity  system,  show  that  he  has  a  claim  against 


the  plaintiff  similar  in  its  nature  to  that  set  out  ia 
the  petition,  and  pray  for  judgment  over  against 
the  plaintiff;  and,  upon  the  trial,  judgioent  will  be 
given  for  that  party  who  may  establish  the  largesi 
i  claim,  for  the  excess  of  his  claim  over  that  of  hia 
opponent. 

The  pleading  may  proceed   one  step   further 
the  pis  in  tiff  may,  by  a  replication,  set  up  new  mat- 
ter in  avoidance  of  that  relied  upon  by  the  de- 
fendant in  his  answer;  or  he  may,  as  at  common 
law,  demur  to  the  answer. 

No  formal  joinder  in  demurrer  or  in  issue  is  ne- 
cessary. The  demurrer  is  to  be  decided  by  the 
court  before  the  questions  of  fact  are  submitted  to 
the  jury.  The  party  against  whom  judgment  is 
rendered  sustaining  the  demurrer  may  abide  by 
his  pleadings, — in  which  case  judgment  final  will 
be  given  against  him ;  or  he  may,  under  leave  of 
the  court,  remove  the  objection  by  amendment. 

The  questions  of  law  having  been  thus  disposed 
of,  the  ietuee  of  fact  arising  upon  the  pleadings  are 
submitted  to  the  jury  m  the  same  mtinner  as  at 
common  law,  who  may  respond  thereto  by  a  general 
or  special  verdict,  upon  which  the  judgment  of  the 
court  is  then  rendered. 

13t  The  Couiitjf  Court,  of  which  there  is  one  for 
each  county,  sitting  as  a  court  of  probate,  has 
power  to  take  probate  of  wills,  to  appoint  guard- 
ians, to  grant  letters  testamentury  and  of  adminis- 
tration, to  settle  the  accounts  of  executors,  adminis- 
trators, and  guardians,  and  to  transact  all  business 
appertaining  to  the  estates  of  deceased  persons, 
minors,  idiots,  lunatics,  and  persons  of  unround 
mind,  and  the  settlement,  partition,  and  distribu- 
tion of  the  estates  of  decedents.  The  court  sits 
once  in  each  month.  The  pleadings  are  oommitted 
to  writing,  but  generally  without  any  regard  to 
form ;  and  no  uniform  system  has  been  adopted. 

Jneticet  of  the  Peace,  of  whom  there  are  a  con- 
venient number  in  each  county,  have  jurisdiction 
to  try  and  determine  criminal  actions  against  per- 
sons accused  of  the  following  offences:  simple 
assaults  and  batteries;  affrays;  violations  of  the 
penal  laws  against  gaming,  where  the  highest  pen- 
alty does  not  exceed  one  hundred  dollars;  viola- 
tions of  the  laws  prohibiting  the  sale  of  liquor  to 
slaves  and  free  persons  of  color,  and  trading  with 
slaves,  concurrently  with  the  district  courts ;  and 
of  petty  offences  committed  by  slaves  and  free  per- 
sons of  color ;  and  cases  of  vagrants  and  disorderly 
persons  exclusively. 

14.  In  civil  cases  they  have  jurisdiction  of 
suits  and  actions  in  behalf  of  the  state,  or  any 
county  thereof,  or  any  individual,  to  recover  penal- 
ties, fines,  and  forfeitures  not  exceeding  one  hundred 
dollars  in  amount;  of  suits  in  behalf  of  the  state, 
or  of  any  county,  for  any  violation  of  the  revenue 
laws,  where  the  matter  in  controversy  does  not 
exceed  one  hundred  dollars.  They  have  jurisdic- 
tion of  suits  and  actions  for  the  recovery  of  money 
on  any  account,  bill,  bond,  note,  or  other  instru- 
ment in  writing;  of  suits  for  the  recovery  of  speci- 
fied articles,  or  the  value  thereof;  of  suits  for  torts, 
trespasses,  and  other  injuries  to  person  or  property, 
where  the  amount  claimed,  or  the  value  of  the 
articles,  or  the  damages  sought  to  be  recovered,  do 
not  exceed  one  hundred  dollars,  exclusive  of  inte- 
rest and  costs;  of  actions  for  forcible  entry  and 
detainer,  and  for  the  recovery  of  rent  and  distress. 

They  hold  monthly  terms.  The  pleadings  con* 
sist  of  oral  altercations,  which  are  taken  down  in 
brief  by  the  justice  and  entered  in  a  docket  to  bo 
kept  by  him  for  that  purpose. 

THAINLAND.  In  Old  Bngllsh  Law. 
The  land  which  was  granted  by  the  Saxon 
kings  to  their  thains  or  thanes  was  so  called. 
Ctabb,  Comra.  Law,  10. 

THALER.     A  silver  coin  of  Ckrmanj. 


THANB 


503 


THREAD 


The  composition  and  value  of  this  piece  for- 
merly varied  considerably  in  different  poltions 
of  the  country, — the  value  ranging  from  95 
to  105  cents.  But  the  convention  of  t-he 
German  states  in  1838  fixed  the  weight  of 
the  thaler  at  343.8  grains  troy,  and  the  fine- 
ness at  750  thousandths,  which  is  the  only 
standard  now  in  use.  The  value,  at  this  rate, 
is  72  cents.  The  name  (thaler)  is  supposed 
to  have  originated  from  the  German  word 
tikalj  a  dale,  or  valley, — the  first  thalers  having 
been  coined  in  the  valley  of  Joachim,  from 
which  it  obtained  the  name  of  '*  Joachim's 
thaler."  From  this  coin  the  word  dollar, 
as  applied  to  Spanish  and  American  coins,  is 
derived.    See  Dollar. 

THANB  (Sax.  ihenian,  to  serve).  In 
Sazon  Law.  A  word  which  sometimes 
signifies  a  nobleman,  at  others  a  freeman,  a 
magistrate,  sn  officer,  or  minister.  A  tenant 
of  the  part  of  the  king's  lands  called  the 
king's  'Hhaneage."    Termes  de  la  Ley. 

TSEPT.    A  popular  term  for  larceny. 

In  Scotoli  Law.  The  secret  and  felonious 
abstraction  of  the  property  of  another  for  sake 
of  lucre,  without  his  consent.  Alison,  Crim. 
Law,  250. 

TEEZSFT-BOTB.  The  act  of  receiving  a 
man's  goods  from  the  thief,  after  they  had 
been  stolen  by  him,  with  the  intent  that  he 
shall  escape  punishment. 

This  is  an  ofifence  punishable  at  common 
law  by  fine  and  imprisonment.  Hale,  PL 
Cr.  130.    See  Cohpoundino  ▲  Fblont. 

THBOCRAGT.  A  species  of  ^vern- 
ment  which  claims  to  be  immediately  directed 
by  God. 

La  religion,  qni,  dant  VanHfttitij  t'awtocia  »ouv4nt 
au  detpoiitmej  pour  rfgner  par  9<m  broM  ou  d  9<m  om' 
hrage,  a  quel^e/oi*  tenti  de  rigner  »0uie.       C*e«i  ee 

Xu*elle  appelait  le  r^gne  de  Dieu,  la  th^ocrafcie. 
fatter,  De  Tlnfluence  des  Moeurs  sur  lea  Lois,  et  de 
rinfiaeoce  dea  Lois  sar  les  Mceurs,  189.  (Religion, 
whi«h  !■  former  times  frequently  assoeiated  itaelf 
with  despotism,  to  reiga  by  its  power  or  under  its 
shadow,  has  sometimes  attempted  to  reign  alone ; 
and  this  she  has  oalled  the  reign  of  God, — theo> 
eraoy.) 

TEOZSF.  One  who  has  been  guilty  of  lar- 
ceny or  theft. 

THINOS.  By  this  word  is  understood 
every  object,  except  man,  which  may  become 
an  active  subject  of  right.  Code  du  Canton 
de  Berne,  att.  332.  In  this  sense  it  is  op- 
posed, in  the  language  of  the  law,  to  the 
word  persons.    See  Pbopirtt  ;  Rbs. 

THIRD-BORO'V7.  In  Old  BngUsh 
Law.  A  constable.  Lambard,  Duty  of 
Const.  6 ;  28  Hen.  VIII.  c.  10. 

THIRD  PARTIES.  A  term  used  to  in- 
elude  all  pentons  who  are  not  parties  to  the 
contract,  agreement,  or  instrument  of  writing 
by  which  their  interest  in  the  thing  conveyed 
is  sought  to  be  affected.  1  Mart.  La.  n.  s. 
384.    See,  also,  2  La.  425 ;  6  Mart  La.  528. 

But  it  is  difficult  to  pve  a  very  definite 
idea  of  third  persons;  tor  sometimes  those 
who  are  not  parties  to  the  contract,  '?ut  who 
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represent  the  rights  of  the  original  parties, 
as  executors,  are  not  to  be  considered  thii*d 
persons.     See  1  Bouvier,  Inst.  u.  1335  ei  seq, 

THIRD  PSNNT.  In  Old  Bngliali 
Law.  Of  the  lines  and  other  profits  of  the 
county  courts  (originally,  when  those  courts 
had  superior  iurisdiction,  before  other  courts 
were  created^  two  parts  were  reserved  to 
the  king,  ana  a  third  part,  or  penny,  to  the 
earl  of  the  county.  See  Denarius  Tertius 
Co¥iTATU8;  Kennett,  Paroch.  Antiq.  418; 
CoweU 

THIRIaAOB.  In  Bootcli  Law.  A 
servitude  by  which  lands  are  astricted  or 
thirled  to  a  particular  mill,  and  the  possessors 
bound  to  grind  their  grain  there,  for  the  pay- 
ment of  certain  multures  and  sequels  as  the 
agreed  price  of  grinding.  Erskine,  Inst.  2. 
9.18. 

THOROUOHFARE.  A  street  or  way 
opening  at  both  ends  into  another  street  or 
public  liighway,  so  that  one  can  go  throng 
and  get  out  of  it  without  returning.  It 
differs  from  tkoU  de  sac,  which  is  open  only 
at  one  end. 

Whether  a  street  which  is  not  a  thorough* 
fare  is  a  highway  seems  not  fully  settled. 
1  Ventr.  Ch.  189 ;  1  Hawkins,  PL  Cr.  c.  76, 
{1.  In  a  case  tried  in  1790,  where  the  locus 
in  quo  had  been  used  as  a  common  street  for 
fifty  years,  but  was  no  thoroughfare.  Lord 
Kenyon  held  that  it  would  make  no  difference ; 
for  otherwise  the  street  would  be  a  trap  to 
make  people  trespassers.  11  East,  375.  This 
decision  in  several  subsequent  cases  was 
much  criticized,  though  not  directly  ovei^ 
ruled.  5  Taunt.  126;  5  Bamew.  &  Aid. 
456 ;  3  Bingh.  447  ;  1  Campb.  260 ;  4  Ad.  & 
E.  698.  But  in  a  recent  English  case  the 
decision  of  Lord  Kenyon  was  affirmed  by  the 
unanimous  opinion  of  the  court  of  queen's 
bench.  The  doctrine  established  in  the  latter 
case  is  that  it  is  a  question  for  the  jury,  on 
the  evidence,  whether  a  place  which  is  not  a 
thoroughfare  is  a  highway  or  not.  14  Eng. 
L.  &  £q.  69.  And  see  28  id,  30.  In  the 
United  States  there  are  but  few  cases  in 
which  this  question  has  been  discussed; 
though  in  Rhode  Island  it  has  been  deter- 
mined that  a  street  terminating  upon  private 
land  and  extending  neither  to  another  way, 
a  mill,  a  market,  nor  other  public  place,  is 
incapable  of  dedication  to  the  public  as  a 
highway.  2  R.  I.  172.  And  a  similar  de- 
cision hos  been  made  in  New  York.  23 
N.Y.103.  And  see  23  N.  H.  331 ;  7  Johns. 
N.  Y.  106. 

THOUQHT.  The  operation  of  the  mind. 
No  one  can  be  punished  for  his  mere  thoughts, 
however  wicked  they  may  be.  Human  laws 
cannot  reach  them, — ^first,  because  they  are 
unknown ;  and  secondly,  unless  made  mani- 
fest by  some  action,  they  are  not  injurious  to 
any  one ;  but  when  they  manifest  themselves, 
then  the  act  which  is  the  consequence  may 
be  punished.    Dig.  50.  16.  225. 

THRRAD.  A  figurative  expression  used 
to  signify  the  central  line  of  a  stream  or 
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watercourse.  Hargrave,  Law  Tracts,  5 ;  4 
Ma8.C.C.397;  Holt,  490.  See  Filum  AQUiE ; 
Island;  Wat£rcourse;  River. 

THREAT.       In  Criminal  Law.      A 

menace  of  destruction  or  injury  to  the  lives, 
ciiaracter,  or  property  of  those  against  whom 
it ««  made. 

emending  threatening  letters  to  persons  for 
tiio  purpose  of  extorting  money  is  said  to  be 
a  misdemeanor  at  common  law.  Hawkins, 
PI.  Cr.  b.  1,  c.  63,  8.  1 ;  2  Russell,  Crimes, 
575  ;  2  Chitty,  Criin.  Law,  841 ;  4  Blackstone, 
Comm.  126.  To  be  indictable,  the  threat 
must  be  of  a  nature  calculated  to  overcome 
a  firm  and  prudent  man  ;  but  this  rule  has 
reference  to  the  general  nature  of  the  evil 
threatened,  and  not  to  the  probable  effect  of 
the  threat  on  the  mind  of  the  particular  party 
addressed.  1  Den.  Cr.  Gas.  512.  The  party 
who  makes  a  threat  may  be  held  to  bail  for 
his  good  behavior.  See  Comyns,  Dig.  Bat- 
ttiif  (D). 

In  Evidence.    Menace. 

When  a  confession  is  obtained  from  li  per- 
son accused  of  crime,  in  consequence  of  a 
threat,  evirlence  of  such  confession  cannot 
be  received,  because,  bein^  obtained  by  the 
torture  of  fear,  it  comes  in  so  questionable 
a  shape  that  no  oredit  ought  to  be  given  to 
it.  1  Leach,  Cr.  Cas.  263.  This  is  the  gene- 
ral principle ;  but  what  amounts  to  a  threat  is 
not  so  easily  defined.  It  is  proper  to  observe, 
however,  that  the  threat  must  be  made  by  a 

Eerson  having  authority  over  the  prisoner,  or 
y  another  in  the  presence  of  such  author- 
ized person  and  not  dissented  from  by  the 
latter.     8  Curr.  &  P.  733.    See  Confession. 

THREE-DOLLAR  PIECE.  A  gold 
coin  of  the  United  States,  of  the  value  of 
three  dollars. 

Tho  threo-dollar  piece  was  ftatborized  by  the 
•eventh  section  of  ihe  act  of  Feb.  21,  1853.  10 
If.  S.  Stat,  at  Large.  It  is  of  the  same  fineness 
as  the  other  gold  eoins  of  the  United  Stntes.  The 
weight  of  the  ooin  is  77.4  grains.  The  devices 
upon  this  C"in,  and  npon  the  gold  dollar  alt>o,  are 
not  authoritatively  fixed  by  act  of  congress,  as  is 
the  case  with  all  the  other  gold  coins  of  the  United 
States ;  nnd  hence  greater  latitude  was  allowed  to 
the  treasnry  department  and  the  officers  of  the 
mint  in  fixing  these  devices.  The  ohverse  of  the 
piece  presents  an  ideal  head,  emblematic  of  Ame- 
rica, enclosed  within  the  national  legend;  on  the 
reverts  is  a  wreath  compo.oed  of  wheat,  cotton, 
corn,  and  tobacco,  the  staple  productions  of  the 
United  States;  within  tho  wreath  the  value  and 
date  of  the  c»in  are  given. 

Tho  threo-dollar  piece  is  a  legal  tender  in  pay- 
ment of  any  amount 

THROAT.  In  Medical  Jarisprndence. 

The  anterior  part  of  the  neck.  Dunn;lison, 
Med.  Diet. ;  Codper,  Diet. ;  2  Good,  Study  of 
Med.  302;  1  Chitty,  Med.  Jur.  97,  n. 

The  word  throat,  in  an  indictment  vrhich 
charged  the  defendant  with  murder  by  cut- 
ting the  throat  of  the  deceased,  does  not 
mean,  and  is  not  to  be  confined  to,  that  part 
of  the  neck  which  is  scientifically  called  the 
throat,  but  signifies  that  which  is  commonly 
called  the  throat.    C  Carr.  &  P.  401. 


Credit:  as,  if  a  servant  usually 
buy  for  the  master  upon  tick,  and  the  servant 
buy  something  without  the  master's  order, 
yet  if  the  master  were  trusted  by  the  trader 
he  is  liable.  1  Show.  95 ;  3  Kebl.  625 ;  10 
Mod.  Ill;  3  Esp.  214;  4  id.  174. 

TIDE.    T!ie  ebb  and  flow  of  the  sea. 

The  law  takes  notice  of  three  kinds  of 
tides,  viz.:  the  high  spring  tides,  which  are 
the  fluxes  of  tho  sea  at  those  tides  which 
happen  at  the  two  equinoctials;  the  spring 
tides,  which  happen  twice  every  month,  at 
the  full  and  change  of  the  moon ;  the  neap 
or  ordinary  tides,  which  happen  between  the 
full  and  change  of  the  moon,  twice  in  twenty- 
four  hours.  Angell,  Tide-Wat.  68.  The 
changpable  condition  of  the  tides  produces, 
of  course,  corresponding  changes  in  the  line 
of  high-water  mark.  Now,  inasmuch  as  the 
soil  of  all  tidal  waters  up  to  the  limit  of  high- 
water  mark,  at  common  law,  is  in  the  crown, 
or,  in  this  country,  in  the  state,  it  is  import- 
ant to  ascertain  what  is  high-water  mark, 
in  legal  contemplation,  considered  as  the 
boundary  of  the  royal  or  public  ownership. 
In  a  recent  English  case  this  ownership  has 
been  held  to  be  limited  by  the  avera^je  of  the 
medium  high  tides  between  the  spring  and 
the  neap  in  each  quarter  of  a  lunar  revolu- 
tion during  the  year,  excluding  only  extraor- 
dinary catastrophes  or  overflows.  4  DeGex, 
M.  &  G.  £0(3.  See,  also,  3  Barnew.  &  Aid. 
907;  5  /cf.-208;  2  Dougl.  029;  7  Pet.  324;  1 
Pick.  Mass.  180;  2  Johns.  N.  Y.  357;  Riveb. 

TIDE-WATER.  Water  which  flows 
and  reflows  with  the  tide.  AH  arms  of  the 
sea,  bays,  creeks,  coves  or  rivers,  in  which 
the  tide  ebbs  and  flows,  are  properly  denomi- 
nated tide-waters. 

3.  The  term  tide-water  is  not  limited  to 
water  which  is  salt,  but  embraces,  also,  so 
much  of  the  water  of  fresh  rivers  as  is  pro- 
pelled backwards  by  the  ingress  and  pressure 
of  the  tide.  6  Coke,  107;  2  Dougl.  441;  6 
Clark  &  F.  IIou.  L.  628 ;  7  Pet.  324.  Tho 
supreme  court  of  the  United  -States  has  de- 
cioed  that,  although  the  current  of  the  river 
Mississippi  at  New  Orleans  mav  be  so 
strong  as  not  to  be  turned  backwards  by  the 
tide,  yet  if  the  effect  of  the  tide  upon  the 
current  is  so  great  as  to  occasion  a  regular 
rise  and  fall  of  the  water,  it  might  properly 
be  said  to  be  within  the  ebb  and  flow  of  the 
tide.  7  Pet.  324.  The  flowing,  however,  of 
the  waters  of  a  lake  into  a  river,  and  their 
reflowing,  being  caused  by  the  occasional 
swell  and  subsidence  of  the  lake,  and  nol  by 
the  ebb  and  flow  of  regular  tides,  do  not  cun 
stitutesuch  a  river  a  tidal  or,  technically,  navi 
gnble  river.  20  Johns.  N.  Y.  98.  And  see 
17  Johns.  N.  Y.  195 ;  2  Conn.  481 ;  Woolrych, 
Waters,  c.  ii.;  Angell,  Tide- Wat.  c.  iii. 

3«  Tho  bed  or  soil  of  all  tide-waters 
belongs,  in  England,  to  the  crown,  and  in 
this  country  to  the  state  in  which  they  lie; 
nnd  the  waters  themselves  are  public:  sc 
that  all  persons  may  use  the  Fame  for  the 
purposes  of  navigation  and  fishery,  unleiii 
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restrained  by  law.  5  Barnew  &  A.  304 ;  1 
Macq.  IIou.  L.  49 ;  27  Eng.  L.  &  Eq.  242;  4 
Ad.  &  £.  384;  8  id.  329 ;  Angell, Watercourses, 
c.  iii.,  xiii.  In  England,  the  power  of  parlia- 
ment to  restrain  or  improve  these  rights  is 
held  to  be  absolute.  4  Barnew.  &>  C.  598.  In 
this  country,  such  a  power  is  subject  to  the 
limitations  of  the  federal  constitution  ;  and 
while  both  the  general  and  state  governments 
may  adopt  measures  for  the  improvement  of 
navigatitin,  7  Pick.  Mass.  209;  6  Rand.  Va. 
245;14Serg.&R.Penn.71;4Rawle,Penn.9; 
9  Watts,  Penn,  11 9 ;  9  Conn.  436,  and  the  states 
may  grant  private  rights  in  tide-waters,  pro- 
vided they  do  not  conflict  with  the  public 
right  of  navigation,  21  Pick.  Mass.  344; 
23  id.  3C0,  yet  neither  the  general  nor  the 
state  governments  have  the  power  to  destroy 
or  materially  impair  the  right  of  navigation. 
The  state  governments  have  no  such  power, 
because  its  exercise  would  be  in  collision 
with  the  laws  of  congress  regulating  com- 
merce, 9  Wheat.  1:  the  general  government 
has  no  such  power,  because  the  states  have 
never  relinquished  to  it  such  a  power  over  the 
waters  within  their  jurisdictional  limits.  2 
Pet.  245.  And  see  Bridge.  As  to  the  power 
of  the  state  to  regulate  the  public  fisheries, 
see  FisHERT.  And  see,  generally.  River; 
Wharf. 

TIB.  When  two  persons  receive  an  equal 
number  of  votes  at  an  election,  there  is  said 
to  be  a  tie. 

In  that  case  neither  is  elected.  When  the 
votes  are  given  on  any  question  to  be  decided 
by  a  deliberative  assembly,  and  there  is  a 
tie,  the  question  is  lost.     See  Majoritv. 

TIEL.  An  old  manner  of  spelling  iel: 
such  as,  nul  tiel  record,  no  such  record. 

TIEMPO  INHABIL  (Span.).  In 
Louisiana.  A  time  when  a  man  is  not 
able  to  pay  his  debts. 

A  man  cannot  dispose  of  his  property,  at 
such  a  time,  to  the  prejudice  of  his  creditors. 
4  MaH  La.  n.  s.  292;  3  Mart.  La.  270;  10 
id.  70 

TIERCE.  A  liquid  measure,  contain- 
ing the  third  part  of  a  pipe,  or  forty-two 
gSLllons. 

TIGNI IMMITTENDI  ( Lat.).  In  CML 
Iiaw.  A  servitude  which  confers  the  right 
^of  inserting  a  beam  or  timber  from  the  wall 
of  one  house  into  that  of  a  neighboring  house, 
in  order  that  it  may  rest  on  the  latter  and 
that  the  wall  of  the  latter  may  bear  this 
weight    Dig.  8.  2.  36 ;  8,  5.  14. 

TIMBER-TREES.  Oak,  ash,  elm,  and 
such  other  trees  as  are  commonlv  used  for 
building.  2  Blackstone,  Comm.  28.  But  it 
aas  been  contended,  arguendo,  that  to  make 
Jt  timber  the  trees  must  be  felled  and  severed 
from  the  stock.  G  M(»d.  2.3 ;  Stark ie.  Slander, 
9.  See  12  Johns.  N.  Y.  239;  2  Belt,  Suppl. 
Tcs.  Jr. ;  Waste. 

TIME.  The  measure  of  duration.  Lapse 
of  time  often  furnishes  a  presumption,  stronirer 


or  weaker  according  to  the  length  of  time 
which  has  passed,  of  the  truth  of  certain 
facts,  such  as  the  legal  title  to  rights,  pay- 
ment of  or  release  from  debts.  See  Pre- 
scription; Limitations. 

Generally,  in  computing  time,  one  day  is 
included  and  one  excluded,  2  P.  A.  Browne, 
Penn.  18;  4  T.  B.  Monr.  Ky.  464;  26  Ala. 
N.  s.  547 ;  see  2  Harr.  Del.  461 ;  5  Blackf. 
Ind.  319;  10  Ohio,  408;  10  Rich.  So.  C.  395; 
excluding  the  day  on  which  an  act  is  done^ 
^  hen  the  computation  is  to  be  made  from  such 
an  act,  15  Ven.  Ch.  248 ;  1  Ball  &  B.  Ch.  Ir.  196 ; 
16  Cow.  N.  Y.  659;  11  Mass.  204;  1  Pick. 
Mass.  485;  1  Mete.  Mass.  127;  Anth.  179; 
3  Den.  N.  Y.  12;  1  Mod.  8;  27  Ala.  n.  s. 
311;  19  Mo.  60;  see  18  Conn.  18;  inclu- 
ding it,  according  to  Dougl.  463;  Hob.  139; 
3  Term,  623 ;  3  East.  417 ;  2  P.  A.  Browne, 
Penn.  18;  15  Mass.  193;  4  Blackf.  Ind.  320; 
18  IIow.  151 ;  except  where  the  exclusion  will 
prevent  fi)rfeiture.  Hob.  139;  2  Campb.  294; 
Cowp.  714;  4  Me.  298.  See  2  Sharswood, 
BlacKst.  Comm.  140,  n.  3 ;  13  V iner,  Abr.  52, 
499 ;  15  id.  554 ;  20  id.  206 ;  Comyns,  Dig. 
Temps;  1  Roper,  Leg.  518;  Graham,  Pract 
185;  2  Pothier,  Obi.  Evans  ed.  50.  Time 
from  and  after  a  given  day  excludes  that 
day.  1  Pick.  Mass.  485 ;  7  J.  J.  Marsh.  Ky. 
202:  1  Blackf.  Ind.  392;  9  Cranch,  104;  4 
N.  H.  267 ;  3  Penn.  200 ;  1  Nott  &  M'C.  So. 
C.  565.    But  see  9  Cranch,  104. 

In  Pleading.  A  point  in  or  space  of 
duration  at  or  during  which  some  fact  is 
alleged  to  have  been  committed. 

In  crimiital  actions ^  both  the  day  and  the 
year  of  the  commission  of  the  offence  must 
appear;  but  there  need  not  be  an  express 
averment,  if  they  can  be  collected  fn)m  the 
whole  statement.  Comyns,  Dig.  Indictment 
(G  2);  5  Serp.  &  R.  Penn.  315.  The  pro- 
secutor may  give  evidence  of  an  offence  com- 
mitted on  any  day  which  is  previous  to  the 
finding  of  the  indictment.  Arch  bold,  Crim. 
PI.  95;  Phillipps.  Ev.  203 ;  9  East,  157;  6 
Serg.  &  R.  Penn.  316;  but  a  day  subsequent 
to  the  trial  must  not  be  laid.   Add.  Penn.  36. 

In  mixed  and  real  actions ^  no  particular 
day  need  be  alleged  in  the  declaration.  3 
Chittv,  Plead.  620-635;  Gould,  Plead,  c.  3,{ 
99;  Stephen,  Plead.  314;  Mete.  Yelv.  182  a, 
li.;  Crete  Jac.  311. 

In  personal  actions^  all  traversable  affirma* 
tive  facts  should  be  laid  as  occurring  on 
some  day,  Gould,  Plead,  c.  3,  {  63 ;  Stephen, 
Plead.  292;  Yelv.  94;  but  no  day  need  be 
alleged  for  the  occurrence  of  negative  matter, 
Cumyns,  Dig.  Pleader  (C  19);  Plowd.  24  a; 
and  a  failure  in  this  respect  is,  in  general, 
aided  after  verdict.  13  East,  407.  Where  the 
cause  of  action  is  a  trespass  of  a  permanent 
nature  or  constantly  repeated,  it  should  be 
laid  with  a  coniinvanao^  which  title  see. 
The  day  need  not,  in  general,  bo  the  actual 
day  of  commission  of  the  fact,  2  Saund.  6  a/ 
Coke,  Litt.  £83  a:  12  Johns  N.  Y.  287;  3 
N.  II.  299:  if  the  actual  day  is  not  stated,  it 
should  belaid  under  a  videlicet.  Gould,  Plead. 
0.  3, 1  63.    The  exact  time  may  become  ma- 
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serial,  and  must  then  be  correctly  laid,  Cowp. 
671;  4  Esp.  152;  G  Term,  403;  10  Barnew. 
&  C.  215;  1  Crompt.  &  J.  Exch.  391 ;  4  Serjc. 
k  R.  Pcnn.  676;  7  id,  405;  1  Stor.  C.  C. 
528 :  an,  the  time  of  execution  of  an  execu- 
tory written  document.  Gould,  Plead,  c.  3, 
{  G7.  The  defence  must  follow  the  time 
laid  in  the  declaration,  if  time  is  not  ma- 
terial. IChitty,  Plead.  509;  1  Saund,  14,  82; 
need  not  wheu  it  becomes  material.  2  Saund. 
5  a,  &  (n.  3),  or  in  pleading  matter  of  dis- 
charge, 2  Burr.  044;  2  Wile.  150;  Plowd, 
4G;  2  Strange,  944,  or  a  record.  (jk>uld. 
Plead,  c.  3,  {  83. 

TIPPLINO-HOUSE.  A  place  where 
spirituous  liquors  are  sold  and  drunk  in  vio- 
lation of  law.  Sometimes  the  mere  selling 
is  considered  as  evidence  of  keeping  a  tippling- 
houBe. 


An  officer  appointed  by 
the  marshal  of  the  court  of  kind's  bench, 
to  attend  upon  the  judges  with  a  kind  of  rod 
or  staff  tipped  with  silver. 

In  the  United  States,  the  courts  sometimes 
appoint  an  officer  who  is  known  by  this  name, 
whose  duty  it  is  to  wait  on  the  court  and 
serve  its  process. 

TITHES.  In  EnglUh  Law.  A  right 
to  the  tenth  part  of  the  produce  of  lands,  the 
stocks  upon  lands,  and  tne  personal  industry 
of  the  inhabitants.  These  tithes  are  raised 
for  the  support  of  the  clergy. 

Fortunately,  in  the  United  States,  the 
clergy  can  be  supported  by  the  zeal  of  the 
people  for  religion,  and  there  are  no  tithes. 
See  Cruise,  Dig.  tit.  22;  Ayliffe,  Parcrg. 
504. 

TITHINQ.  In  English  Law.  Foi^ 
mcrly,  a  district  containing  ten  men,  with 
their  families.  In  each  tithing  there  was  a 
tithingman,  whose  duty  it  was  to  keep  the 
peace,  as  a  constable  now  is  bound  to  do. 
St.  Armand,  in  his  Historical  Essay  on  the 
Legislative  Power  of  England,  p.  70,  ex- 
presses an  opinion  that  the  tithing  was  com- 
posed not  of  ten  oomm<in  families,  but  of  ten 
families  of  lords  of  a  manor. 

TITHINQMAN.    In  Saxon  Law. 

The  head  or  chief  of  a  decennary  of  ten 
families!  he  was  to  decide  all  lesser  causes 
between  neighbors.  Now  tithingmen  and 
son  stables  are  the  same  thing.  Jacob,  Law 
Diet. 

In  New  England,  a  parish  officer  to  k6ep 
gord  order  in  church.    Webster,  Diet 

TITLE.  Estates.  The  means  whereby 
the  owner  of  lands  hath  the  just  possession 
of  his  property.  Coke,  Litt.  345;  2  Black- 
stone,  Comm.  195.  See  1  Ohio,  349.  This 
is  the  definition  of  title  to  lands  only. 

A  bad  title  is  one  which  conveys  no  pro- 
perty to  the  J  nrchaee  of  an  estate. 

X  doubtful,  title  is  one  which  the  court 
does  not  consider  to  be  so  clear  that  it  will 
enforce  its  acceptance  by  a  purchaser,  nor  so 
defective  as  to  aeclare  it  a  bad  title,  but  only 
lubject  to  so  much  doubt  that  a  purchaser 


ought  not  to  be  compelled  to  accept  it.    1 
Jac.  &  W.  Ch.  568 ;  9  Cow.  N.  Y.  344. 

A  good  title  is  that  which  entitles  a  roan 
by  right  to  a  property  or  estate,  and  to  the 
lawful  po8seasion  of  the  same. 

A  tnarkeiabU  title  is  one  which  a  court  of 
equity  considers  to  be  so  clear  that  it  will 
enforce  its  acceptance  by  a  purchaser. 

The  ordinary  aeoeptfition  of  th«  term  warktt- 
ahU  tiilt  woald  convey  but  a  very  imperfect  notion 
of  its  legal  and  technical  import.  To  common  ap- 
prehension, unfettered  by  the  technical  and  con- 
ventional distinction  of  lawyer*,  all  titles  being 
either  good  or  bad,  the  former  would  be  considered 
marketable,  the  latter  non-marketable.  But  this 
is  not  the  way  they  are  regar«ied  in  c<»ttrta  of 
equity,  the  distinction  taken  there  being,  not 
between  a  title  which  is  absolutely  j;o«d  or  abso- 
lutely bad,  but  between  a  title  which  the  court 
eoniiiders  to  be  so  clear  that  it  wilt  enforce  its  ac- 
ceptance by  a  purchaser,  and  one  which  the  court 
will  nut  go  so  far  as  to  deeiare  a  bad  title,  but  only 
that  it  is  subject  to  so  mueh  doubt  that  a  purchaser 
ought  not  to  be  compelled  to  accept  it.  1  Jac.  M 
W.  Ch.  568.  In  short,  whatever  may  be  the  private 
opinion  of  the  court  as  to  the  goodness  of  the 
title,  yet  if  there  be  a  reasonable  doubt  either  as 
to  a  matter  of  law  or  fact  involved  in  it,  a  pur- 
chaser wilt  not  be  compelled  to  complete  his  pur- 
chase; and  such  a  title,  though  it  may  be  perfeetlj 
secure  and  unimpeachable  as  a  holding  title,  is 
said,  in  the  current  language  of  the  day,  to  be  an- 
marketable.     Atkins,  Tit.  2. 

The  doctrine  of  marketable  titles  is  purely  equi- 
table  and  of  modern  origin.  Id.  2^.  At  law  every 
title  not  bad  is  markeUble.  5  TaauL  626;  6  mT. 
263;  1  Marsh.  258.  See  2  Penn.  Law  Jonnk 
17. 

3*  There  are  several  stages  or  degrees  re- 
quisite to  form  a  complete  title  to  lands  and 
tenements.  The  lowest  and  most  imperfect 
degree  of  title  is  the  mere  possession^  or  actual 
occupation  of  the  estate,  without  any  aj^a- 
rent  right  to  hold  or  continue  such  possession : 
this  happens  when  one  man  disseises  aoother. 
The  next  step  to  a  good  and  perfect  title  is 
the  right  of  possession,  which  ma;^  reside  in 
one  man  while  the  actual  possession  is  Dot 
in  himself  but  in  another.  This  righi  of 
possession  is  of  two  sorts :  an  apjpare|V#ight 
of  possession,  which  may  be  defefttM  dj 
proving  a  better,  and  an  actual  right  of  pos- 
session, which  will  stand  the  test  against  all 
opponent^.  The  mere  right  of  proper^,  the 
jus  propriftatisy  without  either  possession  or 
the  righ t  of  possession.  2  Sharswood,  Blackst. 
Comm.  195. 

8.  Title  to  real  estate  is  acquired  by  two 
methods,  namely,  by  descent  and  hypurcka^el 
See  these  words. 

Title  to  personal  property  may  accrue  in 
three  different  ways:  by  original  acqttisiiion; 
by  transfer  by  act  of  law ;  by  transfer  by 
act  of  the  parties. 

Title  by  original  acquisition  is  acquired 
by  occupancy,  see  Occupancy  ;  by  accessiofif 
see  Accession;  by  intellectual  labor.  See 
Patent  ;  Copyright. 

The  title  to  personal  property  is  acquired 
and  lost  by  transfer  by  act  of  law,  in  various 
wavs:  hy  forfeiture;  srtccession;  marriage; 
judgment;  insolvency;  intestacy.  See  thoee 
titles. 
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Title  is  aoqaired  and  lost  by  traasfer  by 
&e  act  of  the  par^,  by  gift,  by  coniraH  or 

4.  In  general,  poseession  eonstitates  the 
eriteriun  of  title  offeraanal  property,  because 
DO  other  means  exist  by  wnich  a  knowledge 
of  the  fact  to  whom  it  belongs  can  be  at- 
tained. A  seller  of  a  chattel  is  not,  therefore, 
reqaired  to  show  the  origin  of  his  title,  nor, 
in  general,  is  a  purchaser,  without  notice  of 
the  claim  of  the  owner,  oompellable  to  make 
restitution ;  but  it  seems  that  a  purchaser 
from  a  tenant  for  life  of  peraonal  chattels 
will  not  be  secure  against  the  claims  of  those 
entitled  in  remainder.  Cowp.  432;  1  Brown, 
Ch.  274 ;  2  Term,  376 ;  3  Atk.  Ch.  44 ;  3  Ves. 
&  B.  Ch.  Ir.  16. 

As  an  exeeption  to  the  rule  that  possession 
is  the  criterion  of  title  of  prtiperty  may  be 
mentioned  the  case  of  ships,  the  title  of  which 
can  be  asoertained  by  the  register.  15  Ves. 
Ch.  60 ;  17  wf.  251 ;  8  Price,  Ezch.  256,  277. 

5.  To  convey  a  title,  the  seller  most  him- 
self have  a  titie  to  the  property  which  is  the 
eubjeet  of  tiie  transfer.  But  to  this  jKeneral 
rale  there  are  exceptions.  The  lawnil  coin 
of  the  United  States  will  pass  the  property 
along  with  the  possession.  A  negotiable  in- 
strament  indorsed  in  blank  ia^  transferable 
by  any  person  holding  ,it,  so  as  by  its  de- 
livery to  give  a  good  title  ''to  any  person 
honestly  acquiring  it."  3  Barnew.  A  C.  47 : 
3  Burr.  1510;  5  Term,  683;  7  Bingh.284;  7 
launt.  265,  278;  13  East,  509. 

Hi  Iiostelfttloii.  That  part  of  an  act  of  the 
let^islature  by  which  it  is  known  and  distin- 
guished from  other  acts;  the  name  of  the 
act. 

6«  A  practice  has  prevailed,  of  late  ^ears, 
to  crowd  into  the  same  act  a  mass  of  hete- 
rogeneous matter,  so  that  it  is  almost  impos- 
sible to  describe  or  even  to  allude  to  it  in  the 
title  of  the  act^  The  practice  has  rendered 
the  title  of  little  importance;  yet  in  some 
eases  it  is  material  in  thq  oonstruction  of  an 
act.  7  East,  132,  134 ;  2  Cranch,  38G.  See 
LH.  Raym.  77 ;  Uardr.  324;  Barrington,  Stat. 
499.  n. 

In  Ifiteratnre.  The  particular  division 
of  a  sul  ject,  as  a  law,  a  book,  and  the  like: 
l<>r  example,  Digefit,  book  1,  title  2.  For  the 
law  relating  to  bills  of  exchange,  see  Bacon, 
Abr.  Merchant. 

Peraonal  Relations.  A  distinctive  ap- 
Dellation  denoting  the  rank  to  which  the  in- 
dividual belongs  in  society. 

T*  The  constitution  of  the  United  States 
forbids  the  grant  by  the  United  States  or  any 
state  of  any  title  of  nobility.  Titles  are  be- 
stowed by  courtesy  on  certain  officers :  the 
president  of  the  United  States  sometimes  re- 
ceives the  title  of  excdleney;  judges  and 
members  of  congress,  that  of  honorable  /  and 
members  of  the  bar  and  justices  of  the  peace 
are  called  eequiret.  Cooper,  Just.  Inst  416; 
Brackenridge,  Law  Mise. 

Titles  are  assumed  by  foreign  princes,  and 
among  <heir  subiects  they  may  exact  these 
marks  of  honw;  but  in  their  intercourse  with 


foreign  nations  they  are  not  entitled  to  th^n 
as  a  matter  of  right.  Wheaton,  Int.  Law,  pk 
2,  c.  3,  {  6. 

In  Pleading.  The  right  of  action  which 
the  plaintiff  has.  The  declaration  must  show 
the  plaintiff's  title,  and  if  such  title  be  not 
shown  in  that  instrument  the  defect  cannot 
be  cured  by  any  of  the  future  pleadings. 
Bacon,  Abr.  Pleas,  tic.  (B  Ij. 

In  Rights.  The  name  ot  a  newspaper,  a 
book,  and  the  like.  * 

The  owner  of  a  newspaper  having  a  par* 
ticular  title  has  a  right  to  such  title ;  and  an 
injunction  will  lie  to  prevent  its  use  unlaw- 
fully by  another.  8  Paige,  Ch.  N.  Y.  75. 
See  Pardessus,  n.  170. 

TITIiE-DSEDS.  Those  deeds  which 
are  evidences  of  the  title  of  the  owner  of  an 
esttite. 

The  person  who  is  entitled  to  the  inherit- 
ance has  a  right  to  the  possession  of  the  title- 
deeds.     1  Carr.  &  M.  653. 

TITLE  OF  A  DEGItARATION.  In 
Pleading.  At  the  top  of  every  declaration 
the  name  of  the  court  is  usually  stated,  with 
the  term  of  which  the  declaration  is  filed, 
and  in  the  margin  the  venue — namely,  the 
city  or  county  where  the  cause  is  intenaed  to 
be  tried — ^is  set  down.  The  first  two  of  these  • 
compose  what  is  called  the  title  of  the  de- 
claration.    1  Tidd,  Pract.  366. 

TO    wix.     That    is   to  say;    namely; 

scilicet;  videlicet. 

TOFT.  A  place  or  piece  of  ground  on 
which  a  house  formerly  stood,  which  has 
been  destroyed  by  accident  or  decay :  it  also 
signifies  a  messuage. 

TOOATI(Lat.).  In  Roman  Law.  Under 
the  empire,  when  the  toga  had  ceased  to  be 
the  usual  costume  of  the  Romans,  advocates 
were  nevertheless  obliged  to  wear  it  when- 
ever they  pleaded  a  cause.  Hence  they 
were  called  togati.  This  denomination  re- 
ceived an  official  or  legal  sense  in  the  impe- 
rial constitutions  of  the  fifth  and  sixth  cen- 
turies; and  the  words  togati,  consortium 
(corpus,  ordo,  collegium)  togatorum,  fre- 
quently occur  in  those  acts; 

TOKEN.  A  document  or  sign  of  the  ex- 
istence of  a  fact. 

Tokens  are  either  public  or  general,  or  privy 
tokens.  They  are  either  true  or  false.  When 
a  token  is  false  and  indicates  a  general  intent 
to  defraud,  and  is  used  for  that  purpose,  it 
will  render  the  offender  guilty  of  the  crime 
of  cheating,  12  Johns.  N.  Y.  £92 ;  but  if  it 
is  a  mere  privy  token,  as,  counterfeiting  a 
letter  in  another  man's  name,  in  order  to 
cheat  but  one  individual,  it  would  not  he  in- 
dictable. 9  Wend.  N.  Y.  182;  1  Dall.  Penn. 
47;  2  Const.  So.  C.  139;  2  Vn.  Cas.  65;  4 
Hawks,  No.  C.  348 :  6  Mass.  72;  12  Johns. 
N.  Y.  293;  2  Dev.  No.  C.  199;  1  Rich.  So.  a 
244. 

In  Common  Law.  In  England,  this 
name  is  given  to  pieces  of  metal,  made  in 
the  shape  of  money,  passing  among  private 
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persons  by  oonsenfc  at  a  certain  value.    2 
Ohitty,  Cumin.  Law.  182. 

TOLERATION  (Lat.).  In  some  coun- 
tries, where  religion  is  established  by  law, 
certain  sects  who  do  not  agree  with  the  esta- 
blished  religion  are  nevertheless  permitted  to 
exist;  and  this  permission  is  called  tolera- 
tion. They  are  permitted  and  allowed  to 
remain  rather  as  a  matter  of  favor  than  a 
matter  of  right.  • 

In  \he  United  States  there  is  no  such 
thing  as  toleration ;  all  men  have  an  equal 
right  to  worship  God  according  to  the  dictates 
of  their  consciences.  See  Christhkity; 
Conscience  ;  Religious  Test. 

TOLL.  In  Contracts.  A  sum  of  money 
for  the  use  of  something,  generally  applied  to 
the  consideration  which  is  paid  for  the  use  of 
a  road,  bridge,  or  the  like,  of  a  public  nature. 

The  compensation  paid  to  a  miller  for 
grinding  another  person's  grain. 

The  rate  of  taking  toll  for  grinding  is  regu- 
lated by  statute  in  most  of  the  states.  See 
2  Washburn,  Real  Prop. ;  6  Q.  B.  31. 

In  Real  Law.  To  bar,  defeat,  or  take 
away:  as,  to  toll  an  entry  into  lands  is  to 
deny  or  take  away  the  right  of  entry. 

TOLLS.  In^  general  sense,  tolls  signify 
'  any  manner  of  customs,  subsidy,  prestation, 
imposition,  or  sum  of  money  demanded  for 
exporting  or  importing  of  any  wares  or  mer- 
chandise, to  be  taken  of  the  buyer.  Coke,  2d 
Inst.  58. 

TON.  Twenty  hundredweight,  each  hun- 
dredweight being  one  hundred  and  twelve 
pounds  avoirdupois.  See  act  of  congress  of 
Aug.  30,  1842,  c.  270,  s.  20. 

TONNAGE.  The  capacity  of  a  ship  or 
vessel. 

tS«  This  term  is  most  asnallj  applied  to  the  capa- 
oity  of  a  ve8;)el  in  tons  as  determined  by  the  legal 
mode  of  measurement;  and,  as  a  general  rule,  in  the 
United  States  the  ofBoial  tonnage  of  a  vessel  is 
eunsiderably  below  the  actual  capacity  of  the  vessel 
to  carry  freight. 

Fur  the  rule  for  determining  the  tonnage  of 
British  vessels  under  the  law  uf  England,  see  Mo- 
Cullooh,  Com.  Diet.  Toimatfe;  English  Merchant 
Shipping  Act  of  1851,  |§  2i>>29. 

The  duties  paid  on  the  tonnage  of  a  ship 
or  vessel. 

These  duties  are  altogether  abolished  in  rela- 
tion to  American  vessels  by  the  act  uf  May  31, 
1830,  8.  1.  And,  by  the  second  section  of  the 
tame  act,  all  tonnage-duties  on  foreit^n  vessels  are 
abolished,  provided  the  president  of  the  United 
States  shall  be  satisfied  that  the  discriminating  or 
countervailing  duties  of  such  foreign  nation,  so  far 
tw  they  operate  to  the  disadvantage  of  the  United 
SLites,  hove  been  aboli.-'he'l. 

The  constitution  of  the  United  States  provides, 
art.  1,  8.  10,  n.  2,  that  no  stnte  shall,  without  the 
•onsent  of  congress,  lay  any  duty  on  tonnage. 

3.  By  act  of  congress,  approved  May  6, 
1864,  it' is  provided  that  the  registered  ton- 
naj^c  of  a  vessel  shall  be  her  entire  internal 
cubic  capacity,  in  tons  of  one  hundred  cubic 
feet  each,  to  be  ascertntned  as  follows. 
Measure  the  length  of  the  vessel  in  a  straight 


line  along  the  upper  side  of  tb$  tonnage  deck, 
from  the  inside  of  the  inner  plank  (average 
thickness)  at  the  side  of  the  stem  to  the 
inside  of  the  plank  on  the  stern  tim>>er8  (ave- 
rage thickness),  deducting  from  this  leugth 
what  is  due  to  the  rake  of  the  bow  in  the 
thickness  of  the  deck,  and  what  is  due  to 
the  rake  of  the  stern  timber  in  the  thick- 
ness of  the  deck,  and  also  what  is  due  to  the 
rake  of  the  stern  timber  in  one-third  of  the 
round  of  the  beam;  divide  the  length  so 
takeu  into  the  number  of  equal  parts  required 
by  the  following  table,  accordiu^r  to  the  class 
in  such  table  to  which  the  vessel  belongs. 

Tablb  of  Classes. 

Class  I. — Vessels  of  which  the  tonnage- 
length,  according  to  the  above  measurement, 
is  fifty  feet  or  under,  into  six  equal  parts. 

Class  II. — Vessels  of  which  the  tonnage- 
length,  according  to  the  above  measurement, 
is  above  fifty  feet  and  not  exceeding  one  hun- 
dred feet  long,  into  eight  equal  parts. 

Class  III. — Vessels  of  which  the  tonnage* 
length,  according  to  the  above  measurement, 
is  above  one  hundred  feet  long  and  not  ex- 
ceeding one  hundred  and  fifty  leet  long,  into 
ten  equal  parts. 

Class  I  v.— Vessels  of  which  the  tonnage- 
length,  according  to  the  above  measurement, 
is  above  one  hundred  and  fifty  feet  and  not 
exceeding  two  hundred  feet  long,  into  twelve 
equal  parts. 

Class  V. — Vessels  of  which  the  tonnage- 
length,  according  to  the  above  measurement, 
is  above  two  hundred  feet  and  not  exceeding 
two  hundred  and  fifty  feet  long,  into  fourteen 
equal  parts. 

Class  VI. — ^Vessels  of  which  the  tonnage- 
length,  according  to  the  above  measurement, 
is  iibove  two  hundred  and  fifty  feet  long,  into 
sixteen  equal  parts. 

4*  Then,  the  h<ild  being  sufficiently  cleared 
to  admit  of  the  required  depths  and  breadths 
being  properly  taken,  find  tne  transverse  area 
of  such  vessel* at  each  point  of  division  of  the 
length,  as  follows.     Measure  the  depth  at 
each   point  of  division   from  a  point  at  a 
distance  of  one-third  of  the  round  of  the 
beam  below  such  deck,  or,  in  case  of  a  break, 
below  a  line  stretched  in  continuation  thereof, 
to  the  upper  side  of  the  floor-timber,  at  the 
inside  ot  the  limber-strake,  after  deducting 
the  average  thickness  of  the  ceiling  which  is 
between  the  bilge-planks  and  limber-strake ; 
then,  if  the  depth  at  the  midship  division  of 
the  length  do  not  excee<l  sixteen  feet,  divide 
each  depth  into  four  equal  parts ;  then  measure 
the  inside  horizontal  breadth  at  each  of  the 
three  points  of  division,  and  also  at  the  upper 
and  lower  points  of  the  depth,  extending  each 
measurement  to  the  average  thickness  of  that 
part  of  the  ceiling  which  is  between  the  points 
of   measurement;    number  these    breadths 
from  above  (numbering  the  upper  breadth 
one,  and  so  on  down  to  the  lowest  breadth); 
multiply  the  second  and  fourth  by  four,  and 
the  third  by  two ;  add  these  products  together, 
and  to  the  sum  add  the  nrst  breadth  and 
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the  last  or  fi£Ui ;  multiplj  the  quantity  thus 
obtained  by  one-third  the  interval  between 
the  breadths,  and  the  product  shall  be  deemed 
the  transverse  area;  but  if  the  midship 
deptli  exceed  sixteen  feet,  divide  each  depth 
into  six  equal  parts,  instead  of  four,  and 
measure  as  l>efore  directed  the  horisontal 
breadths  at  the  five  points  of  division  and 
also  at  the  upper  and  lower  points  of  the 
depth ;  number  them  from  above,  as  before, 
multiply  the  second,  fourth,  and  sixth  by 
four,  and  the  third  and  fifth  bv  two;  add 
these  products  together,  and  to  tne  sum  add 
the  first  breadth  and  the  last  or  seventh ; 
multiply  the  quantity  thus  obtained  by  one- 
third  of  the  common  interval  between  the 
breadths,  and  the  product  shall  be  deemed 
the  transverse  area. 

Having  thus  ascertained  the  transverse 
area  at  each  point  of  division  of  the  length 
of  the  vessel,  as  required  above,  proceed  to 
ascertain  the  registei^tonnage  of  the  vessel, 
in  the  following  manner: — 

Number  the  areas  successively  one,  two, 
three,  etc.,  number  one  being  at  the  extreme 
limit  of  the  length  at  the  bow,  and  the  last 
number  at  the  extreme  limit  of  the  length  at 
the  stern;  then,  whether  the  length  be  di- 
vided according  to  table  into  six  or  sixteen 
parts,  as  in  classes  one  and  six,  or  into  any 
intermediate  number,  as  in  classes  two,  three, 
four,  and  five,  multiply  the  second  and  every 
even-numbered  area  by  four,  and  the  third 
and  every  odd-numbered  area  (except  the 
first  and  last)  by  two;  add  these  products 
together,  and  to  the  sum  add  the  nrst  and 
last,  if  they  yield  any  thing ;  multiply  the 
quantities  thus  obtained  by  one-third  of  the 
common  interval  between  the  areas,  and  the 
product  will  be  the  cubical  contents  of  the 
space  under  the  tonnage-deck;   divide  this 

Eroduct  by  one  hundr^,  and  the  quotient, 
eing  the  tonnage  under  the  tonnage-deck, 
shall  be  deemed  the  register-tonnage  of  the 
vessel,  subject  to  the  additions  hereinafter 
mentioned. 

5*  If  there  be  a  break,  a  poop,  or  any  other 
permanent  closed-in  space  on  the  upper  decks 
or  the  spar-deck  available  for  cargo  or  stores 
oi;  for  the  berthing  or  accommodation  of  pass- 
engers or  crew,  the  tonnage  of  such  space 
shall  be  ascertained  as  follows : — 

Measure  the  internal  mean  length  of  such 
space  in  feet,  and  divide  into  an  even  number 
of  equal  parts  of  which  the  distance  asunder 
shall  be  most  nearly  equal  to  those  into  which 
the  length  of  the  tonnage-deck  has  been  di- 
vided ;  meafsure  at  the  middle  of  its  height 
the  inside  breadths, — namely,  one  at  each 
end  and  at  each  of  the  points  of  division,-^ 
numbering  them  successively  one,  two.  three, 
etc. ;  then  to  the  sum  of  the  end  breadths  add 
four  times  the  sum  of  the  even-numbered 
breadths  and  twice  the  sum  of  the  odd- 
numbered  breadths,  except  the  first  and  last, 
and  multiply  the  whole  sum  by  one-third  of 
the  common  interval  between  the  breadths; 
the  product  will  give  the  mean  horizontal 
area  of  such  space ;  then  measure  the  mean 


height  between  the  planks  of  the  decks,  and 
multiply  it  by  the  mean  horizontal  area; 
divide  the  product  by  one  hundred,  and  the 
quotient  shall  be  deemed  to  be  the  tonnage 
of  such  space,  and  shall  be  added  to  the 
tonnage  under  the  tonnage-deck  ascertained 
as  aforesaid. 

6*  If  the  vessel  has  a  third  deck,  or  spar- 
deck,  the  tonnage  of  the  'space  between  it 
and  the  tonnage-deck  shall  be  ascertained  as 
follows  :— 

Measure  in  feet  the  inside  length  of  the 
space,  at  the  middle  of  its  height,  from  the 
plank  at  the  side  of  the  stem  to  the  plank  on 
the  timbers  at  the  stern,  and  divide  the  length 
into  the  same  number  of  equal  parts  into 
which  the  length  of  the  tonnage-deck  is  di- 
vided ;  measure  (also  at  the  middle  of  its 
height)  the  inside  breadth  of  the  space  at 
each  of  the  points  of  division,  also  the  breadth 
of  the  stem  and  the  breadth  at  the  stern ; 
number  them  successively  one,  two,  three, 
and  so  forth,  commencing  at  the  stem ;  multi- 
ply the  second  and  all  other  even-numbered 
breadths  by  four,  and  the  third  and  all  other 
odd-numbered  breadths  (except  the  first  and 
last)  by  two;  to  the  sum  of  these  products 
add  the  first  and  last  breadths ;  multiply  the 
whole  sum  by  one-third  of  the  common  inters 
val  between  the  breadths,  and  the  result  will 
give,  in  superficial  feet,  the  mean  horizontal 
area  of  sucn  space ;  measure  the  mean  height 
between  the  plank  of  the  two  decks,  and 
mujtiply  it  by  the  mean  horizontal  area,  and 
the  product  will  be  the  cubical  contents  of 
the  space ;  divide  this  product  by  one  hun- 
dred, and  the  quotient  shall  be  deemed  to  be 
the  tonnage  of  such  space,  and  shall  be  added 
to  the  other  tonnage  of  the  vessel  ascertained 
as  aforesaid.  And  if  the  vessel  has  mure 
than  three  decks,  the  tonnage  of  each  space 
between  decks  above  the  tonnage-deck  shall 
be  severally  ascertained  in  the  manner  above 
described,  and  shall  be  added  to  the  tonnage 
of  the  vessel  ascertained  as  aforesaid. 

In  ascertaiqing  the  tonnage  of  open  vessels, 
the  upper  edge  of  the  upper  strake  is  to 
form  tne  boundary-line  of  measurement,  and 
the  depth  shall  be  taken  from  an  athwartship 
line  extending  from  the  upper  edge  of  said 
strake  at  each  division  of  the  length. 

TONTINE.    In  French  Law.     The 

name  of  a  partnership  composed  of  eredit«)rs 
or  recipients  of  perpetual  or  life  rents  or 
annuities,  formed  on  the  condition  that  the 
rents  of  those  who  may  die  shall  acoruo  to 
the  survivors,  either  in  whole  or  in  part. 

This  kind  of  pnrtnersbip  took  its  nume  from 
7*ofi/t,  an  Italian,  who  first  conceived  the  idea  and 
put  it  in  practice.  Merlin  Rupert.;  Dalluz,  Diet.;  5 
Watts,  Penn.  351. 

TOOK  AND  CARRIED  A'WAT.     In 

Criminal  Pleading.  Technical  words  neces- 
sary in  an  indictment  for  simple  larceny. 
Bacon,  Xhv,  Indictment  (G  1) ;  Comynn,  Dig, 
Indictment  (G  6) ;  Croke  Car.  37  ;  1  Chitty, 
Crim.  Law,  244.     See  Capit   et  Asforta* 

VIT. 
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TOCLS.  Those  trnplements  which  are 
t  mim  'Illy  u^ed  by  the  huDd  of  one  man  in 
tome  manual  labor  necessary  for  his  subsist- 
ence. 

The  apparatus  of  a  printing-office,  such  as 
typen,  presses,  etc.,  are  not,  therefore,  included 
under  the  term  tools.  13  Mass.  82 ;  10  Pick. 
Miiss.  423 ;  3  Vt.  133.  And  see  2  Pick.  Mass. 
80;  5  Mass.  313.' 

By  the  forty-sixth  section  of  the  act  of 
March  2,  1789,  1  Story,  U.  S.  Laws,  612,  the 
tools  or  implements  of  a  mechanical  trade  of 

Jtersons  who  arrive  in  the  United  States  are 
ree  and  exempted  from  duty. 

TORT  (Fr.  iortt  from  Lat.  Un^uere,  to 
twist,  toiiuSf  twisted,  wrested  aside).  A 
private  or  civil  wrong  or  injury.  A  wrong 
independent  of  contract.  1  HiUiard,  Torts,  1. 
The  commission  or  omission  of  an  act  by 
one  without  right  whereby  another  receives 
some  injury,  directly  or  indirectly,  in  person, 
property,  or  reputation. 

3.  As  recognized  by  the  law  for  the  en- 
forcement of  rights  and  redress  of  injuries, 
torts  may  be  distinguished  from  contracts  by 
these  qualities:  that  parties  jointly  com- 
mitting torts  are  severally  liable  without  right 
to  contribution  from  each  other;  that  the 
death  of  either  party  destroys  the  right  of 
action  ;  that  persons  under  personal  disabili- 
ties to  contract  are  liable  for  their  torts ;  that 
attachment,  arrest,  and  imprisonment  are 
allowed  on  claims  arising  under  contracts. 
1  Ililliard,  Torts,  3.  A  tort,  however,  may 
grow  <Sut  of,  or  make  part  of,  or  be  coincident 
with,  a  contract :  as  in  the  familiar  case  of  a 
fraudulent  sale  or  fraudulent  recommenda- 
tion of  a  third  person.  Indeed,  the  wrong 
of  fraud  almost  necessarily  implies  an  ao- 
conipanying  contract.  In  thet;e  cases  the 
law  often  allows  the  party  injured  an  elec- 
tion of  remedies:  that  is,  he  may  proceed 
against  the  other  party  either  as  a  debtor  or 
contractor,  or  as  a  wrong-doer.  10  HiUiard, 
Torts,  28 ;  10  C.  B.  83  ;  24  Conn.  392.  Where 
personal  property  has  been  tortiously  taken 
and  turned  into  money  or  money's  worth,  the 
party  injured  may  proceed  upon  the  sup- 
position of  a  contract  implied  by  law  in  his 
favor.  In  such  cases  he  is  said  to  waive  the 
tort.  1  Chitty,  Plead.  88:  10  Mass.  436  ;  1 
Gray,  Mass.  509  ;  2  Greenleaf,  Ev.  |  108. 

8^  As  distintruished  from  crimes,  the  same 
act  may  constitute  a  public  wrong  (crime) 
nnd  a  private  wrong  (tort),  and,  either  at 
the  name  time  or  at  different  times,  be  the 
subject  of  a  criminal  prosecuticm  and  a  pri- 
vate  action  for  damages.  1  Bos.  &  P.  191 ; 
3  Sharswood,  Blackst.  Comm.  122.  The  Eng- 
lish doctrine  that  the  private  tort  is  merg^ 
in  a  felony  is  not  generally  recognized  in  the 
United  States.  1  Gray,  Mass.  83  ;  6  N.  11. 
454 ;  2  R»K)t,  Conn.  90;  1  Miles,  Penn.  312; 
1  Coxe.  N.  J.  1 13 ;  10  Miss.  77 ;  3  Bland,  Cb. 
Mich.  114:  6  Rand.  Va.  223;  3  Hawks,  No. 
C.  251 ;  4  Ohio,  376 ;  15  Ga.  349 ;  6  llumphr. 
Tenn.  433  ;  6  B.  Monr.  Ky.  38 ;  22  Wend. 
K.  Y.  285,  n.;  1  HiUiard.  Torts,  71  €t  seq. 
See  22  Ala.  n.  s.  613 ;  1  Bishop,  Crim.  Law, 


329.  Such  an  action  mi^ht  perhaps  be  for- 
bidden by  public  policy  m  some  instances. 
The  private  action  is  entirely  distinct  from 
the  public  prosecution,  8  Rich.  So.  C.  144; 
17  111.  413 ;  18  C.  B.  599 ;  37  £ng.  L.  &  Eq. 
406 ;  and  the  private  action  must  be  for  some 
special  injury  sustained  by  the  plaintiff  apart 
from  the  injury  to  the  public  generally,  as  in 
case  of  public  nuisance.  1  Uilliard,  Torts, 
2 :  1  Starkie,  Ev.  199 ;  1  Gush.  Mass.  477 :  1 
Gray,  Mass.  83  ;  1  Sandf.  N.  Y.  1 ;  25  Ala. 
N.  8.  201 ;  12  East,  413 ;  Mete.  Yelv.  90  a,  n. 
2 ;  1  Bishop,  Crim.  Law.  329.  In  reference 
to  the .  nature  of  the  act,  manual  taking, 
interference,  or  removal  is  not  necessary  to 
constitute  a  tort.  Any  act  of  a  party  who 
has  come  rightfully  into  the  possession  ol 
property  in  excess  of  or  contrary  to  his 
authority  over  it,  and  which  negatives  or  is 
inconsistent  with  the  rights  of  the  owner, 
constitutes  a  tort.  23  Wend.  N.  Y.  422 ;  1 
Ga.  381 ;  4  McLean,  C.  C.  378 ;  2  Ilarr.  DeL 
71 ;  8  Pick.  Mass.  543 ;  15  Mees.  &  W.  Exch. 
448. 

4*  A  wrongful  or  malicious  intent  is  an 
essential  element  in  many  torts :  as,  for  ex- 
ample, assault,  fraud,  slander,  and  malicious 
prosecution.  In  general,  however,  it  siay  be 
stated  as  a  prominent  distinction  between 
torts  and  crimes  that  in  the  former  the 
party's  intent  is  immaterial,  while  in  a  prose- 
cution for  the  latter  a  criminal  purpose  must 
always  be  alleged  and  proved.  On  the  other 
hand,  an  act  which  does  not  amount  to  a 
legal  injury  and  violates  no  legal  rizht  is 
not  actionable  because  done  with  a  bad  inten- 
tion. 13C.B.285;28Vt.49.  It  has  been  some- 
times held  that  the  intention  of  the  party  is  to 
determine  the  form  of  actidn,  trespass  being 
t4ie  form  for  wilful,  and  case  for  a  negligent 
injui'y.  This,  however,  is  not  the  prevailing 
rule.  11  Mass.  1137  ;  18  Vt.  605  ;  1  R.  L 
474 ;  9  Watts  <fc  S.  Penn.  32. 

A  tort  may  consist  in  the  violation  of  a 
statute,  2  Ld.  Raym.  953,  or  the  abuse  of  a 
privilege  given  by  a  statute.  10111.425.  And, 
in  general,  though  a  party's  original  act  or 
conduct  may  have  been  right  and  lawful,  there 
may  bo  .such  an  abuse  of  the  powers  and 
privileges  which  the  law  confers  upon  hjm 
as  will  render  him  liable  to  an  action  as 
for  a  trespass  in  the  first  instance,  or  make 
him  a  trespasser  ab  initio,  2  Greenleaf,  Ev. 
{615;  8  Coke,  145;  11  Barb.  N.  Y.  390. 
Acts  lawful  and  innocent  in  themselves  may 
also  become  wrongful  when  done  without 
just  regard  for  the  rights  of  others,  and 
without  suitable  reference  to  the  time,  place^ 
or  manner  of  performing  them.  4  Const 
110. 

5.  But  an  action  cannot  be  maintained  for 
annoyance  received  from  acts  done  on  land 
adjoining  plaintiff's  which  the  proprietor 
might  lawfully  do  in  the  exercise  of  his 
dominion  over  his  own.  5  Rich.  So.  C.  583. 
A  tort  may  be  an  injury  to  the  person  or  body, 
including  assault  and  battery,  also  imprison- 
ment and  injuries  to  health.  See  these  sev^ 
ral  titles.      Torts  may  also  be  oommitled 
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against  ebaraeter  or  reputation,  including 
Blander  and  libeli  and  malicious  prosecution. 
See  these  titles.  Another,  and  the-  most 
comprehensive  and  various,  class  of  torts  con- 
sists of  wrongs  to  property.  See  Propirtt. 
In  general,  poesession  alone  is  sufficient  to 
maintain  an  action  for  tort ;  while  property 
alone  is  not  sufficient  without  possession  or 
theVight  of  possession.  1  Term,  475;  1 
Dutch.  N.  J.  443 ;  22  N.  H.  468 ;  15  Vt.  119 ; 

15  Mo.  403 ;  C  Nev.  k  M.  422.  £ven  a  wrongs 
ful  possessor  may  maintain  an  action  against 
a  third  person  in  the  title ;  and  a  title  of  a 
third  person,  unless  the  defendant  claims 
under  nim,  is  no  defence.  22  N.  H.  468 ;  39 
Me. 451;  1  Strange, 505 ;  llJuhns.N. Y.529; 

16  Mass.  125 ;  8  Blaokf.  Ind.  175 ;  25  Me. 
453 ;  9  Gill,  Md.  7.  But  where  no  one  is  in 
actual  possession,  the  title  is  sufficient  con- 
structive possession  to  maintain  an  action: 
more  especially  possession  of  part  gives  con- 
structive possession  of  the  whole.  1  Hill, 
N.  Y.  312;  6  Dowl.  A  R.  572;  5  Md.  540; 
14  AVend.  N.  Y.  239.  And  title  is,  generally, 
a  good  defence  to  an  action  founded  upon 
mere  possession.  8  Humphr.  Tenn.  412;  18 
Qa.  539 ;  5  Meto.  Mass.  599 ;  3  Zabr.  N.  J. 
155. 

G«  The  most  comprehensive  injury  to  pro- 
perty is  that  termed  nuisance,  ^ee  Nui- 
8AHCB.  This  embraces  all  wrongs  in  their 
nature  indirect  or  remote,  or  afiecting  rij^hts 
which  are  not  specific  or  tangible,  but  inci- 
dent to  or  growing  out  of  corporeal  property, 
such  as  watercourses,  lights,  patents,  and 
copyrights.  See  these  titles.  The  remedy 
for  wrongs  of  this  class  is  an  aotion  on  the 
case.  S^  Casb;  Ililliard,  Torts,  NuUanee 
and  subsequent  chapters.  Other  injuries  to 
property  are  trespass,  see  Trkspass;  con- 
version, see  Conversion  ;  Trover,  see  Trover  ; 
wa^te,  see  Waste;  and  fraud.  See  Fraud. 
Ililliard,  Torts.  Torts  may  be  committed 
again5tt  relative  as  well  as  absolute  rights. 
Such  rights  may  grow  out  of  public  relations 
involving  the  privileges  and  obligations  of 
judicial  and  ministerial  officers.  Sc^Oppicer  ; 
JviKSE ;  Sheripp  :  Attachment  ;  Execution  ; 
Bail;  Arrest.  Torts  may  also  be  committed 
by  or  against  parties  mutually  related  by  a 
ioint  interest,  including  corporations.  Ilil- 
liard, Torts,  Jotn^  TarU,  and  subsequent  chap- 
ters. Tort  s  m  ay  alsf  >  be  cum  m  itted  i  n  case  of  the 
private  relations  of  master  and  servant,  hus- 
oand  and  wife,  parent  and  child,  bailor  and 
bailee,  landlord  and  tenont,  mortgagor  and 
mortgagee.  See  these  several  titles.  Uilliard, 
Torts,  Manier  and  Sereant,  and  subsequent 
chapters. 

T.  The  liability  to  make  reparation  for  an 
injury  rests  upon  an  original  moral  duty.  3 
Ohio  St.  172.  And  an  action  on  the  case 
lies,  in  general,  where  one  man  sustains  an 
injury  by  the  misconduct  or  negligence  of 
another  for  which  the  law  has  provided  no 
other  adequate  reme<]y.    20  Vt.  151. 

But  to  justify  an  action  there  must  be  a 
loss  as  well  as  a  wrong:  damnftm  absque  in- 
juria,  and  injuria  absque  damno,  are  alike 


regarded  as  bevond  the  reach  of  legal  redress. 
But  in  a  variety  of  cases,  a  wrong  boinc 

? roved,  consequent  damage  will  be  preMimecU 
Hilliard,  Torts,  82 ;  36  Me.  322 ;  Broom, 
Comm.  76;  16  Pick.  Mass.  64 ;  1  Gray,  Mass. 
186;  2  Ld.  Raym.  948. 

In  order  to  maintain  an  action,  the  relation 
of  cause  and  effect  must  be  shown  between 
the  act  and  the  injury,  12  Barb.  N.  Y.  657; 
and  the  damage  must  not  be  remote  or  indi- 
rect, 11  Mete.  Mass.  290:  although  every 
person  who  does  a  wrong  is  responsible  for 
all  the  mischievous  consequences  that  ma^ 
reasonably  be  expected  to  result  under  ordi- 
nary circumstances  for  such  misconduct.  5 
Ezch.  243.  And  while  trespass  tt  d  armis 
is  the  remedy  for  immediate  injuries,  trespass 
on  the  case  is  also  provided  for  indirect  or 
consequent  injuries.  2  Qreenleaf,  Ev.  {  224 ; 
1  Ohitty.  Plead.  115-120;  17  III.  580. 

8*  tn  general,  courts  can  enforce  only 
local  obligations  and  redress  injuries  to  local 
rights.  12  La.  Ann.  255.  Hence  the  legality 
or  illegality  of  an  act  maj  sometimes  deter- 
mine whether  it  is  to  be  viewed  as  a  tort.  In 
general,  if  a  party  in  the  exercise  of  a  legfd 
right,  more  especially  if  conferred  by  express 
statute,  does  an  injury  to  another's  property, 
he  is  not  liable  for  damages  unless  caused 
by  the  want  of  ordinary  care  aud  skill.  24 
Miss.  93 ;  2  Stockt.  N.  J.  352.  And  this  con- 
sideration may  affect  the  form  of  action,  it 
being  generally  held  that  where  an  act  is 
lawful,  and  merely  the  consequences  of  it 
injurious,  the  proper  form  of  action  is  tres- 
pass on  the  case.     1  Strange,  634. 

In  general,  no  right  of  action  can  arise 
from  an  iHegal  transaction.  11  Oush.  Mass. 
822 ;  10  Mete.  Mass.  363  ;  12  irf.  24 ;  2  Conn. 
18,  501 ;  9  J.  B.  M(X)re,  586.  But  the  rule 
has  been  held  not  to  interfere  with  the  ri^ht 
of  property  even  in  articles  the  sale  of  which 
is  forbidden  by  law.  1  Gray,  Mass.  1 ;  20 
N.  II.  18 1 .  A  party  may  be  debarred  from  an 
action  by  a  license,  by  estoppel,  or  by  a  waiver. 
8  Mete.  Mass.  34:  7  Bingh.  082;  10  Ad.  k 
E.  90 ;  18  Barb.  N.  Y.  599 ;  7  Watts,  Penn 
337 ;  19  Ala.  n.  s.  252. 

9.  In  general,  a  party  injured  cannot 
maintain  an  action  for  the  injury  if  caused 
in  any  dpgroe  by  his  own  neglect  or  wrong, 
1  Ililliard,  Torts,  c.  4:  6  Hill,  N.  Y.  592;^ 
Md.  160 ;  19  Conn.  507 ;  4  Zabr.  N.  J.  824 ; 
85  Me.  422;  3  C.  B.  1.  Various  and  nice 
distinctions,  however,  are  made  upon  this 
general  subject,  involving  the  degree  of 
neglect  or  wrong  on  the  part  of  the  plaintiff, 
which  will  debar  him  from  maintaining  an 
action,  and  its  nature,  as  being  the  proximate 
or  only  the  remote  cause  of  injury.  16  Penn, 
St.  463 ;  5  Du.  N.  Y.  21 ;  12  C.  B:  742 ;  16  id, 
179:2Taunt.3l4;llCush.MasH.364;3Mee8. 
&  W.  Exch.  248 ;  6  Ind.  82 ;  I  Den.  N.  Y.  91, 
In  general,  the  whole  question  is  for  tho 
jury.  19  Conn.  566 ;  28  Eng.  L.  &  Bq.  48 ; 
30  id.  473 ;  3  Mann. &  G.  59 ;  12  Ad.  A  £.  439) 
16  IH.  277 ;  7  Mete.  Mass.  274. 

TORTFEASOR.  A  wrongdoer;  on* 
who  commits  or  is  guilty  of  a  tori. 
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TORTURE.  The  rack,  or  question,  or 
other  mode  of  examination  by  violence  to  the 
person,  to  extort  a  confession  from  supposed 
criminals,  and  a  revelation  of  their  asso- 
ciates. 

2.  It  is  to  be  distinguished  from  panishment, 
which  ujtnally  succeeds  a  conviction  for  offences,  as 
It  was  inflicted  in  //Mine,  and  as  part  of  the  intro- 
ductory process  leading  to  trial  and  judgment. 

It  was  wholtv  unknown  to  the  common  and 
statute  law  of  England,  and  was  forbidden 
by  Magna  Oharta,  ch.  29.  Coke,  2d  Inst 
4o ;  4  iSharswood,  Blackst.  Oomm.  326. 

It  prevailed  in  Scotland,  where  the  civil  law 
obtained  which  allowed  it.  Dig.  48.  18.  It 
was,  however,  declared  contrary  to  the  claim 
of  right,  and  was  expressly  prohibited,  7 
Anne,  c.  21,  J  5,  a.d.  1708.  Several  instances 
of  its  infliction  may  be  found  in  I  Pitcairn's 
Criminal  Trials  of  Scotland,  215,  217,  219, 
375,  370,  401 ;  3  id.  170,  19G,  2i0,  222,  238 
ei  seq, 

3.  Sir  John  Kelynge,  in  the  time  of  Ilale, 
Bays,  persons  standing  mute  were  also  com- 
pelled to  answer,  by  tying  their  thumbs  to- 
gether with  a  whip-cord,  and  that  this  was 
said  to  be  the  "constant  practice  at  New- 
gate."   Kely.  27. 

Although  torture  was  confessedly  contrary 
to  the  common  law  of  England,  it  was,  never- 
theless, often  employed  as  an  instrument 
of  state  to  wring  confessions  from  prominent 
criminals, — especially  in  charges  of  treason. 
It  was  usually  inflicted  by  warrant  from  the 
privy  council.  Jardine,  Torture,  7,  15,  42 ; 
1  Rush.  Coll.  638. 

4*  In  1596  a  warrant  was  issued  to  the 
attorney-general  (Sir  Edward  Coke),  the 
Bolicitor-geueral  (Sir  Thomas  Fleming),  Mr. 
Francis  fiacon,  and  the  recorder  of  London, 
to  examine  four  prisoners  "  upon  such  arti- 
cles as  they  should  think  meet,  and  for  the 
better  boulting  forth  of  the  truth  of  their  in- 
tended plots  and  purposes,  that  they  should 
be  removed  to  Bridewell  and  put  to  the  mana- 
cles and  torture."  Mr.  Jardine  proves  from 
the  records  of  the  privy  council  that  the 
practice  was  not  unfrequent  during  the  time 
of  Elizabeth,  and  continued  to  the  close  of 
the  reign  of  the  first  two  Stuarts.  There  is 
positive  evidence  that  Guy  Fawkes  was  di- 
rected to  be  tortured  in  regard  to  the  Gun- 
Eowder  Plot,  in  the  warrant  in  the  king's 
andwriting  authorizing  the  commissioners, 
of  whom  Colce  was  one,  to  examine  him  upon 
the  rack,  **  using  the  gentler  tortures  lir>t,  et 
aic  per  gradus  ad  ima  tendiiur."  1  Jardine, 
Crim.  Trials,  Int.  17 ;  2  id.  106. 

This  absurd  and  cruel  practice  has  never 
obtained  in  the  United  States ;  fur  no  man  is 
bound  to  accuse  himself.  An  attempt  to  tor- 
ture a  person  to  extort  a  confession  of  crime 
is  a  criminal  ofi*ence.  2  Tvl.  Vt.  380.  See 
Question  ;  Peine  Forte  et  Dure. 

TOTAIi  LOSS.  In  Inauranoe.  A  total 
loss  in  marine  insurance  is  cither  the  absolute 
destruction  of  the  insured  subject  by  the  direct 
action  of  the  perils  insured  against,  or  a  con- 
structive— sometimes  called  technical — total 


loss,  in  which  the  assured  is  deprived  of  the  poi»- 
sessionof  the  subject,  still  subsisting  in  specie, 
or  where  there  may  be  remnants  of  it  or  claims 
subsisting  on  account  of  it,  and  the  assured, 
by  the  express  terms  or  legal  construction  of 
the  policy,  has  the  right  to  recover  its  value 
from  the  underwriters,  so  far  as,  and  at  the 
rate  at  which,  it  is  insured,  on  abandonment 
and  assignment  of  the  still  subsisting  sub- 
ject or  remnants  or  claims  arising  out  of 
it.  2  Phillips,  Ins.  ch.  zvii. :  2  Johns.  N.  Y. 
286. 

3.  A  constructive  total  loss  may  be  by 
capture;  seizure  by  unlawful  violence:  as, 
piracy,  1  Phillips,  Ins.  {  1106;  2  Eng.  L.  k 
£q.  85 ;  or  damage  to  ship  or  goods  over 
half  of  the  value  at  the  time  and  place  of 
loss,  2  Phillips,  In9.  I  1608;  1  Curt  C.  C. 
148  ;  9  Cush.  Mass.  415;  5  Den.  N.  Y.  342; 
6  id.  282 ;  19  Ala.  n.  s.  108;  1  Johns.  Cas. 
N.  Y.  141 ;  6  Johns.  N.  Y.  219  ;  or  loss  of 
the  voyage,  2  Phillips,  Ins.  H  1601,  1606, 
1619 ;  4  Me.  431 ;  24  Miss.  461 ;  19  N.  Y. 
272;  1  Mart.  La.  221 ;  though  the  ship  or  goods 
may  survive  in  specie,  but  so  as  not  to  be  fit 
for  use  in  the  same  character  for  the  same 
service  or  purpose,  2  Phillips,  Ins.  {  1605 ;  2 
Caines,  Cas.  N.  Y.  324;  Valin,  tom.  2,  tit 
Ass.  a.  46 ;  or  by  jettison,  2  Phillips,  Ins.  2} 
1616, 1617  ;  1  Caines,  N.  Y.  196 ;  or  by  ne- 
cessity to  sell  on  account  of  the  action  and 
effect  of  the  peril  insured  against,  2  Phillips, 
Ins.  I  1623;  5  Gray,  Mass.  154;  1  Cranch, 
202 ;  or  by  loss  of  insured  freight  consequent 
on  the  loss  of  cargo  or  ship.  2  Phillips,  Ins. 
a  1642,  1645  ;  18  Johns.  N.  Y.  208, 

3.  There  may  be  a  claim  for  a  total  loss 
in  addition  to  a  partial  loss.  2  Phillips,  Ins. 
i  1743 ;  17  How.  595.  A  total  loss  of  the 
ship  is  not  necessarily  such  of  cargo,  2  Phil- 
lips, Ins.  21  1601  et  seq.^  1622;  3  Binn.  Penn. 
287 ;  nor  is  submersion  necessarily  a  total 
loss,  2  Phillips,  Ins.  {  1607;  7  East.  ^8 ;  nor 
is  temporary  delay  of  the  voyage.  2  Phil- 
lips, Ins.  ii  1618,  1619 ;  5  Bamew.  &  Aid. 
597. 

A  constructive  total  loss,  and  an  abandon- 
ment thereupon  of  the  ship,  is  a  constnictiTe 
total  loss  of  freight;  and  a  constructive  total 
loRs  and  abandonment  of  cargo  has  a  like 
effect  as  to  com  missi<ms  or  profits  thereon  ;  and 
the  validity  of  the  abandonment  will  depend 
upon  the  actual  facts  at  the  time  of  the  aban- 
donment, as  the  Fame  mny  subsequently  prove 
to  have  been.  2  Phillips,  Ins.  {  1630  et  seq.; 
3  Johns.  Cas.  N.  Y.  93. 

TOTIDEM  VERBIS  (Lat.).  In  so  many 
words. 

TOTIES  QUOTIES  (Lat).  As  often 
as  the  thing  shall  happen. 

TOUCH  AND  STAT.  Words  fre- 
quently introduced  in  policies  of  insurance, 
giving  the  party  insurea  the  right  to  stop  and 
stay  at  certain  designated  points  in  the  course 
of  the  voyage.  A  vessel  which  has  the  power 
to  touch  and  stay  at  a  place  in  the  course  of 
the  voyage  must  confine  herself  strictly  to 
the  terms  of  the  liberty  so  given;  for  any 
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attempt  to  trade  at  each  a  port  duriug  such 
a  stay,  as,  by  shipping  or  landing  goods,  will 
amount  to  a  species  of  deviation  which  will 
discharge  the  underwriters,  unless  the  ship 
have  also  liberty  to  trade  as  well  as  to  toucn 
and  stay  at  such  a  place.  1  Marshall,  Ins. 
275  ;  1  tesp.  610 ;  5  id.  96. 

TOUJOURS   ET   UNCORE    PRIST 

(L.  Fr.).  Always  and  still  ready.  This  is 
the  name  of  a  plea  of  tender:  a»<,  where  a 
man  is  indebted  to  another,  and  he  tenders 
the  amount  due,  and  afterwards  the  creditor 
brings  a  suit,  the  defendant  may  plead  the 
tender,  and  add  that  he  has  always  been  and 
is  still  ready  to  pay  what  he  owes,  which 
may  be  done  by  the  Ibrmula  toiijmtrs  etuiicore 
prist.  He  must  then  pay  the  money  into 
court ;  and  if  the  is6ue  be  found  for  him  the 
defendant  will  be  exonerated  from  costs,  and 
the  plaintiff  made  justly  liable  for  them. 
3  fiouvier,  Inst.  n.  2923.  See  Tout  Temps 
Prist. 

TOUR  D'ECHELLE.  In  French  Law. 
A  right  which  the  owner  of  an  estate  has  of 
placing  ladders  on  his  neighbor's  propertv  to 
facilitiUe  the  reparation  of  a  party-wall  or 
of  buildings  which  are  supported  by  that 
wall.  It  is  a  species  of  servitude.  Lois  des 
B&t.  part  1,  c.  3,  sect.  2,  art.  9,  {  1. 

The  space  of  ground  left  unoccupied  around 
a  building  for  the  purpose  of  enabling  the 
owner  to  repair  it  with  convenience:  this  is 
not  a  servitude,  but  an  actual  corporeal  pro- 
perty. 

TOU7  TEMPS  PRIST  (L.  Fr.  always 
ready). 

In  Pleading.  A  plea  by  which  the  de- 
fendant signifies  that  he  has  always  been 
ready  to  perform  what  is  required  of  him. 
The  object  of  the  plea  is  to  save  costs:  as, 
for  example,  where  there  has  been  a  tender 
and  refusal.  3  Blackstone,  Cunim.  303 ; 
Comyns,  Dig.  Pleader ^  2  Y  6.  So,  in  a  writ 
of  dower,  where  the  plea  is  detinue  of  char- 
ters, the  demandant  might  reply,  alwof/s 
ready.  Rastell,  Entr.  229  b ;  Stearns,  Real 
Act.  310.    See  IJncore  Pbist. 

TOWAGR  The  act  of  towing  or  draw- 
ing ships  and  vessels,  usually  by  means  of  a 
small  steamer  called  a  tug. 

That  which  is  given  for  towing  ships  in 
rivers.  Guidon  de  la  Mer,  c.  16 ;  Pothier, 
Des  Avaries,  n.  147 ;  2  Chitty,  Comm.  Law, 
16. 

TOWN.  A  term  of  somewhat  varying 
signification,  but  denoting  adivision  of  a  coun- 
try next  smaller  in  extent  than  a  county. 

In  Pennsylvania  and  some  other  of  the 
Middle  states,  it  denotes  a  village  or  city.  In 
the  New  England  states,  it  is  to  be  considered 
for  many  purposes  as  the  unit  of  civil  organ- 
ization,— the  counties  being  composed  of  a 
number  of  towns.  Towns  are  regarded  as 
corporations  or  ^fta^i-corporations.  13  Mass. 
193.  In  New  York  and  AVipconsin,  towns 
are  subdivisions  of  counties;  and  the  same  is 
irue  of  the  totcnsJilps  of  most  of  the  Western 


states.  In  Ohio,  Michigan,  Illinois,  and  Iowa, 
they  are  called  townships.  In  England,  the 
term  town  or  vill  comprehends  under  it  the 
several  species  of  cities,  boroughs,  and  com- 
mon t<jwns.  IBlackst one,  Comm.  114. 

TOWN-PLAT.  TheacRnowlcdgment  an({ 
recording  of  a  town-plat  vests  the  legal  title 
to  the  ground  embraced  in  the  streets  and 
alleys  in  the  corporation  of  the  town :  there- 
fore it  is  held  that  the  proprietor  who  has 
thus  dedicated  the  streets  and  alleys  to  the 
public  cannot  maintain  trespass  for  an  injury 
to  the  soil  or  freehold.  The  corporation  alone 
can  seek  redress  for  such  injury.  II  111.  554; 
13  id.  54,  308.  This  is  not  so,  iiowcver,  with 
a  highway:  the  original  owner  of  the  fee 
must  bring  his  action  for  an  injury  to  the 
soil.  13111.54.  See  Highway.  If  the  streets 
or  alleys  of  a  town  are  dedicated  by  a  differ- 
ent mode  from  that  pointed  out  by  the  statute, 
the  fee  remains  in  the  proprietor,  burdened 
with  the  public  easement.     13  111.  312. 

TOWNSHIP.  The  public  lands  of  the 
United  States  are  surveyed  first  into  tracts 
called  townships,  being  in  extent  six  miles 
square.  The  subdivisions  of  a  township  are 
called  sections,  each  a  mile  square  and  con- 
taining six  hundred  and  forty  acres;  these 
are  subdivided  into  quarter-sections,  and 
from  that  into  lots  of  forty  acres  each.  This 
plan  of  subdividing  the  public  lands  was 
adopted  by  act  of  congress  of  Mny  18,  1796. 
See  Brightly,  Dig.  U.  S.  Laws,  493. 

TRADE.  Any  sort  of  dealings  by  way 
of  sale  or  exchange.  The  dealings  in  a  par- 
ticular business:  as,  the  Indian  trade;  the 
business  of  a  particular  mechanic:  hence 
boys  are  said  to  be  put  apprentices  to  learn 
a  trade :  as,  the  trade  of  a  carpenter,  shoe- 
maker, and  the  like.  Bacon,  Abr.  Master 
and  Servant  (D  1).     Trade  differs  from  aft. 

It  is  the  policy  of  the  law  to  encourage 
trade ;  and  therefore  all  contracts  which  re- 
strain the  exercise  of  a  man's  talents  in  trade 
are  detrimental  to  the  commonwealth  and 
therefore  void ;  though  he  may  bind  himself 
not  to  exercise  a  trade  in  a  particular  place; 
for  in  this  last  case,  as  he  may  pursue  it  in 
another  place,  the  commonwealth  has  the 
benefit  of  it.  8  Ma«*8.  223  ;  9  id.  522.  See 
Ware,  Dist.  Ct.  257,  £60 ;  Comyns,  Dig.  Trade; 
Viner,  Abr.  Trade. 

TRADE-MARK.  A  symbol,  emblem, 
or  mark,  which  a  tradesman  puts  upon  or 
wraps  or  attaches  in  some  way  to  the  goods 
he  manufactures  or  has  caused  to  be  manu- 
factured. 

3*  It  may  be  in  any  form  of  letters,  words, 
vignettes,  or  ornamental  design.  Newly-re- 
cognized words  may  form  a  trade-mark.  Bur- 
nett ».  Phalon,  New  York  Superior  Court, 
April,  1859.  A  common  name  of  an  article 
and  of  a  place  inny>  by  combination,  become 
a  trade-mark.    2  Bosw.  N.  Y.  1. 

In  some  of  the  adjudged  cases  it  has  been 
said  that  there  is  no  property  in  a  trade- 
mark; while  in  others  it  is  stated  positively 
that  there  is;  and  although  perhaps  the  right 
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U  best  termed  *'an  exclusive  right  arising 
from  first  use/'  yet  it  is  submitted  that  the 
right  of  property  may  be  a  correct  one. 

Courts  of  equity  have  not  interfered  by  in- 
i unction  in  cases  of  alle^^  infringement  of 
trade-marks,  except  in  aid  of  a  legal  right; 
and  if  the  fact  of  a  plaintiff's  property  in  the 
trade-mark  or  of  the  defendant's  interference 
with  it  has  appeared  even  at  all  doubtful,  the 
plaintiff  has  been  left  to  establish  his  case 
first  by  an  action  at  law.  4  £•  D.  Smith, 
N.  Y.  387. 

8»  Alien  merchants  and  traders  have  the 
same  right  of  protection,  in  regard  to  their 
trade-marks  as  citizens.  2  Woodb.  &  M.  C. 
C.  1 ;  3  Kay  A  J.  Ch.  423,  428 ;  4  Jur.  n.  s. 
8G5. 

Although  there  may  be  a  sim  ilarity  of  marks, 
a  court  will  not  interfere  where  a  plaintiff's 
article  is  put  forth  to  the  world  uuaer  false- 
hood. This  falsehood  may  consint  in  untruth 
as  to  its  ingredients.  6  Beav.  Rolls,  67 ;  8 
Sim.  Ch.  477;  4  Abb.  Pract.  N.  Y.  144. 

No  property  can  be  acauired  in  words, 
marks,  or  devices  which  aenote  the  mere 
nature,  kind,  and  quality  of  articles.  17 
Barb.  N.  Y.  608.  ^ 

4*  In  the  examination  of  conflicting  trade- 
marks, the  courts  will  judge  as  would  the 
public.     18  Beav.  Rolls,  164. 

Mere  variations  of  arrangement  of  a  trade- 
mark, with  secondary  additions  and  omis- 
sions, will  justify  an  injunction.  Coats  v, 
Piatt,  N.  Y.  Superior  Court,  May.  1860. 

While  there  may  be  striking  differences  in 
trade-marks,  yet  if  in  the  last  made  there  is 
an  ingenuity  which  would  deceive,  the  court 
will  interfere.     10  Beav.  Rulls,  297. 

Where  injury  is  not  probable,  an  injunc- 
tion will  not  be  granted ;  nor  will  damages 
be  given  where  no  sales  of  goods  covered 
by  a  forged  trade-mark  have  taken  place. 
Monlon  p.  West,  N.  Y.  Superior  Court. 

Although  a  defendant  may  deny  all  wrong- 
ful intent,  yet  if  it  appears  from  circum- 
stances the  court  will  act.     10  Jur.  106. 

A  simulated  article  may  be  equal  in  value 
to  that  covered  by  the  true  niark,  but  still  it 
will  be  enjoined  while  it  is  covered  by  an 
imitation  mark.    2  Woodb.  &  M.  C.  C.  1. 

5*  Although  intermediate  buyers  may 
know  the  difference  between  true  and  false, 
yet  if  retailers  will  be  deceived  an  injunc- 
tion and  damages  may  be  had.  2  Sandf. 
Ch.  N.  Y.  586.  Where  conflicting  partners 
olaim  ownership  in  a  trade-mark,  there  will 
be  BO  injunetion,  5  McLean,  C.  C.  256;  but 
the  writ  has  been  granted  where  there  has 
been  a  dissolution  and  the  old  style  of  part- 
nership is  used  by  either  partner  in  a  new 
business.    4  Abb.  Prect.  N.  Y.  394. 

Where  goods,  with  a  false  mark,  are  made 
for  a  foreign  market,  an  injunction  will  stop 
them.  6  Beav.  Rolls,  69,  n.;  4  Mann.  &  G. 
359;  4  Jur.  N.  8.  805. 

The  cunnine  of  fraud  has  been  used  in  re- 
gard to  committing  wrong  on  trade-marks: 
thus,  there  has  been  a  removal  of  labels  of  a 
lower  grade  of  number   from  an  inferior 


genuine  article,  and  those  of  a  higher  class 
put  thereon.  3  Du.  N.  Y.  624.  Genuine 
wrappers  have  been  obtained  and  used  about 
other  goods.  4  Barnew.  &  Ad.  410.  True 
labels  have  been  wrongfully  printed  and  sold 
as  true  labels.  1  Kay  A  J.  Ch.  509 ;  6  IH}ex, 
M.  &  G.  214. 

6*  Injunctions  have  been  granted  where 
there  have  been  parties  of  the  same  name 
and  the  similarity  of  trade-marks  -carried 
the  conclusion  of  simulation.  7  Beav.  Rolls* 
84;  23  I-aw  Jour.  n.  8.  255;  25  Barb.  K.  Y. 
76;  3D€Gex,  M.  AG.  896. 

A  party  runs  a  chance  of  affecting  his 
right  to  a  trade-mark  by  non-use,  by  a  for- 
bearance in  suing  protectively,  and  by  adopts 
ing  a  new  one. 

See  Edwards,  Trade-Marks ;  2  Kent,  Comm. 
484,  n. ;  1  Western  Law  Jour.  New  Series, 
no.  8;  25  Am.  Jur.  279;  4  Mann.  &0.  357;  3 
Barnew.  &  C.  541;  5  DowL  &  R.  292;  2 
Keen.  Rolls,  213;  Deceit. 

TRADER.  One  who  makes  it  his  business 
to  buy  merchandise,  or  goods  and  chattels,  and 
to  sell  the  same  for  the  purpose  of  making  a 
profit.  The  quantum  of  aealing  is  immaterial, 
when  an  intention  to  deal  generally  exists.  3 
Stark.  56;  2  Carr.  A  P.  135;  1  Term,  572. 

3.  Questions  as  to  who  is  a  trader  most 
frequently  arise  under  the  bankrupt  laws; 
and  the  most  difficult  among  them  are  those 
ca»es  where  the  party  follows  a  business 
which  is  not  that  of  buying  and  selling 
principally,  but  in  which  he  is  occasionally 
engaged  in  purchases  and  sales. 

A  farmer  who,  in  addition  to  his  usual 
business,  occasionally  buys  a  horse  not  cal- 
culated for  his  usuflfl  occupation,  and  sells 
him  again  to  make  a  profit,  and  who  in  the 
course  of  two  years  had  so  bought  and  sold 
five  or  six  horses,  two  of  which  had  been 
sold,  after  he  had  bought  them,  for  the  sake 
of  a  guinea  profit,  was  held  to  be  a  trader. 
1  Term,  537,  n. ;  1  Price,  £xch.  20.  Another 
farmer,  who  bought  a  large  quantity  of  pota* 
toes,  not  to  be  used  on  his  farm,  but  merely 
to  sell  again  for  a  profit,  was  also  declared 
to  be  a  trader.  1  Strange,  513.  See  7  Taunt 
409;  5  Bos.  &  P.  78;  11  East,  274. 

8*  A  butcher  who  kills  only  such  cattle  as 
he  has  reared  himself  is  not  a  trader,  but 
if  he  buy  them  and  kill  and  sell  them  with 
a  view  to  profit,  he  is  a  trader.  4  Burr.  21, 
47.  See  2  Rose,  Bank.  38;  3  Campb.  233; 
Cooke,  Bank.  Law,  48,  73;  2  Wils.  Ch.  169; 
1  Alk.  Ch.  128;  Cowp.  745. 

A  brickmnker  who  follows  the  busiaess 
for  the  purpose  of  enjoying  the  profits  of 
his  real  estate  merely  is  not  a  trader ;  bat 
when  he  buys  the  earth  by  the  load  or  other- 
wif<e,  and  manufactures  it  into  bricks  and 
sells  them  with  a  view  to  profit,  he  is  a  trader. 
Cooke.  Bank.  Law,  52,  63 ;  7  East,  442 ;  3  Carr. 
^  P.  500;  Mood,  &  M.  263;  2  Ro8e,  Bank. 
422;  2  Glyn  &  J.  183 ;  1  Brown,  Ch.  173. 

For  further  examples  the  reader  is  referred 
to  4  Mann.  &  R.  486;  9  Bnrnew.  &  C.  577; 

1  Term,  34;  1  Rose,  Bank,  316:  2  Taunt.  178; 

2  Marsh.  236;  3  Moore  &  S.  761;  10  Bingh. 
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292;  Peake,  76;  1  Ventr.  270;  3  Brod.  &B. 
2;  6  Moore,  56. 

TRADITIO  BREVIS  MANUS  (Lat). 
In  Civil  Law.  The  delivery  of  a  thing  by 
the  mere  consent  of  the  parties:  as,  when 
Peter  holds  the  property  of  Paul  as  bailee, 
and  afterwards  he  buys  it,  it  is  not  neces- 
sary that  Paul  should  deliver  the  property 
to  Peter  and  he  should  re-deliver  it  to  Paul : 
the  mere  consent  of  the  parties  transfers  the 
title  to  Paul.  1  Duverg.  n.  252;  21  Me.  231 ; 
Pbthier,-  Pand.  lib.  60,  cdlxxit.  ;  1  Bouvier, 
Inst.  n.  944. 

TRADITION  (Lat.  trans,  over,  do,  dare, 
to  give).  In  Civil  Law.  The  act  by  which 
a  thing  is  delivered  by  one  or  more  persons 
to  one  or  more  others. 

The  delivery  of  possession  by  the  proprie- 
tor with  an  intention  to  transfer  the  property 
to  the  receiver.  Two  thin^  are,  therefore, 
requisite  in  order  to  transmit  property  in  this 
way:  the  inieniion  or  conjerUof  the  former 
owner  to  transfer  it,  and  the  aeiucU  delivery 
in  pursuance  of  that  intention. 

Tradition  is  either  real  or  symbolical. 
Real  tradition  takes  place  where  the  ipsa 
corpora  of  movables  are  put  into  the  hands 
of  the  receiver.  Si/mbolicai  tradition  is  used 
where  the  thing  is  incapable  of  real  delivery, 
as,  in  immovable  subjects,  such  as  lands  and 
houses,  or  such  as  consist  in  jure  (things  in- 
corporeal), as,  things  of  fishing,  and  the  like. 
The  property  of  certain  movables,  though 
they  are  capable  of  i*eal  delivery,  may  be 
transferred  by  symbol.  Thus,  if  the  subject 
be  under  lock  and  key,  the  delivery  of  the 
key  is  considered  as  a  legal  tradition  of  all 
that  is  contained  in  the  repository.  Cujas, 
Observations,  liv.  11,  ch.  10;  Inst.  2.  1. 
40;  Dig.  41.  1.  9;  Erskine,  Inst.  2.  1.  10. 
11 ;  La.  Civ.  Code,  art.  2452  et  seq.    See  Ds- 

LITSRY. 

TRAFFIC.  Commerce ;  trade ;  sale  or  ex- 
change of  merchandise,  bills,  money,  and  the 
like. 

TRAITOR.  One  guilty  of  treason.  See 
eharge  of  Judge  Sprague,  D'lat,  Ct.  of  Mass. 
1862;  Bishop,  Crimes. 

The  punishment  of  a  traitor  is  death. 

TRAirOROtrSLT.  In  Pleading.  A 
technical  word,  which  is  essential  in  an  in- 
dictment for  treason  in  order  to  charge  the 
crime,  and  which  cannot  be  supplied  by  any 
other  word  or  any  kind  of  circumlocution. 
Having  been  well  laid  in  the  statement  of  the 
treason  itself,  it  is  not  necessary  to  state  every 
overt  act  to  have  been  traitorously  committed. 
See  Bacon,  Abr.  Indictment  (01);  Comyns, 
Dig.  Indictment  (G  6) ;  Hawkins,  PI.  Cr.  d.  2, 
c.  25,  S.55 ;  1  East,  PI.  Cr.  115 ;  2  Hale,  PI.  Cr. 
172,  184 ;  4  Blackstone,  Comm.  307 ;  3  Inst. 
15 ;  Croke  Car.  37 ;  Carth.  319 ;  2  Salk.  683 ;  4 
Hargrave,  St.  Tr. 701 ;  2 Ld.  Raym.  870 ;  Comb. 
250 ;  2  Chitty,  Cr.  Law.  104,  note  (6). 

TRANSACTION  (from  Lat.  trans  and 
o^a,  to  carry  oyer).  In  Civii  Laiir.  An  agree- 
ment between  two  or  more  persons,  who,  for 


the  purpose  of  preventing  or  putting  an  end 
to  a  lawsuit,  adjust  their  difference,  by  mutual 
consent,  in  the  manner  which  they  agree  on. 
In  Louisiana  this  contract  must  be  reduced 
to  writing.     La.  Civ.  Code,  art.  3038. 

Transactione  regulate  only  the  differencee 
which  appear  to  be  clearly  comprehended  in 
them  by  the  intentions  of  the  parties,  whether 
they  be  explained  in  a  general  or  particular 
manner,  unlef>s  it  be  the  necessary  conse- 
quence of  what  is  expressed;  and  they  do 
not  extend  to  differences  which  the  parties 
never  intended  to  include  in  them.  La.  Civ. 
Code,  art.  3040. 

To  transact,  a  man  must  have  the  capacity 
to  dispose*  of  the  things  include!  in  the 
transaction.  1  Domat,  £:)is  Civiles,  1,  13,  1 ; 
Dig.  2. 15. 1 ;  Code,  2. 4. 41.  In  the  common 
lavr  this  is  called  a  oompromise.    See  Com- 

PROMISI. 

TRANSCRIPT  (Lat.).  A  copy  of  an 
original  writing  or  deed. 

TRANSFER  (Lat.  trans,  over,  fero,  to 
bear  or  carry).  The  act  by  which  the  owner 
of  a  thing  delivers  it  to  another  person,  with 
the  intent  of  passing  the  rights  which  he  has 
in  it  to  the  latter. 

TRANSFERER.  He  to  whom  a  trans- 
fer is  made. 

TRANSFERENCE.  In  Sootoh 
Law.  The  name  of  an  action  by  which  a  suit 
which  was  pending  at  the  time  the  parties 
died  is  transferred  from  the  deceased  to  his 
representatives,  in  the  condition  in  which  it 
stood  formerly.  If  it  be  the  pursuer  who  is 
dead,  the  action  is  called  a  transference  active; 
if  the  defender,  it  is  a  transference  passivs, 
Erskine,  Inst.  4.  1.  32. 

TRANSFEROR.  One  who  makes  a 
transfer. 

TRANSGRESSION  (Lat.  trans,  over, 
gressiOf  a  step).     The  violation  of  a  law. 

TRANSHIPMENT.  In  Maritime 
LaiKT.  The  act  of  taking  the  cargo  out  of 
one  ship  and  loading  it  in  another. 

When  this  is  done  from  necessity,  it  does 
not  affect  the  liability  of  an  insurer  on  the 
goods.  1  Marshall,  Ins.  1G6 ;  Abbott,  Shipp. 
240.  But  when  the  master  tranships  goods 
without  necessity,  be  is  answerable  for  the 
loss  of  them  by  capture  by  public  enemies. 
1  Gall.  C.  C.  443. 

TRAN8IRB.  In  Engilsh  Law.  A 
warrant  for  the  custom-house  to  let  goods 

Eass ;  a  permit.    See,  for  a  form  of  a  transire, 
[argrave,  Law  Tr.  104. 

TRANSITOR7  ACTION.    In  Prao- 

tioe.  An  action  the  cause  of  which  might 
have  arisen  in  one  place  or  county  as  well  as 
another. 

In  general,  all  personal  actions,  whether 
ex  contractu,  5  Taunt.  25 ;  6  East,  352 ;  2 
Johns.  Cas.  N.  Y.  335 ;  2  Caines,  N.  Y.  374; 
3  Serg.  k  R.  Penn.  500;  1  Chitty,  Plead, 
243,  or  ex  delicto,  1  Chitty,  Plead.  243,  are 
transitory. 


TRANSITUS 


606 


TREASON 


Such  an  action  may  at  common  law  be 
brought  in  any  county  which  the  plaintiff 
elects ;  but,  by  statute,  in  many  states  of  the 
United  States  provision  is  made  limiting  the 
right  of  the  plaintiff  in  this  respect  to  a 
cuunty  in  which  some  one  or  more  of  the 
parties  has  his  domici). 

TRANSITUS  (Lat.).  A  transit.  See 
Stoffage  in  Transitu. 

TRANSLATION.  The  reproduction  in 
one  language  of  what  has  been  written  or 
spoken  in  another. 

In  pleading,  when  a  libel  or  an  agreement  written 
in  a  furi!ign  languoge  must  be  averred,  it  is  neoesMry 
that  a  truD>lation  of  it  should  also  be  given. 

In  evidence,  when  a  witne.-s  is  unable  to  speak 
the  English  language  so  as  to  convey  his  ideas,  a 
trnn station  of  his  testimony  must  be  made.  In  that 
ea^e  an  interpreter  should  be  sworn  to  translate 
to  him,  on  oath,  the  questions  propounded  to  him, 
and  to  translate  to  the  court  and  jury. 

The  bestowing  of  a  legacy  which  had  been 
given  to  one,  on  another:  this  is  a  bpeciea 
of  ademption ;  but  it  differs  from  it  in  this, 
that  there  may  be  an  ademption  without  a 
translation,  but  there  can  be  no  translation 
without  an  ademption.  Bacon,  Abr.  Lega- 
cies (C). 

The  transfer  of  property;  but  in  this  senj^e 
it  is  seldom  used.  2  Blackstone,  Comm.  204. 
See  Intrrfrkter. 

In  Ecclesiastical  Law.  The  removal 
from  one  place  to  another:  as,  the  bishop 
was  translated  from  the  diocese  of  A  to  that 
of  B.  In  the  civil  law,  translation  signifies 
the  transfer  of  property.     Clef  des  Lois  Koni. 

TRANSMISSION  (from  Lat.  trans,  over, 
fittV/o,  to  send).  In  Civil  Jol'w,  The  right 
which  heirs  or  legatees  may  have  of  passing 
to  their  successors  the  inheritance  or  legacy 
to  which  they  were  entitled,  if  they  happen 
to  die  without  having  exercised  their  rights. 
Domnt,  liv.  3,  t.  1,  s.  10;  4  TouHier,  n.  180; 
Dig.  50.  17.  54;  Code,  G.  51. 

TRANSPORTATION  (from  Lat.  trariB, 
over,  beyond,  porto,  to  carry).  In  English 
ImB.'w.  a  punishment  inflicted  by  virtue  of 
sundry  statutes:  it  was  unkuown  to  the  com* 
mon  law.  2  II.  Blackst.  223.  It  is  a  part  of 
the  judgment  or  sentence  of  the  court  thnt 
the  party  shall  be  transported  or  sent  into 
exile.  1  Chitty,  Crim.  Law,  780-790 ;  Princ. 
of  Pen.  Law,  c.  4,  {  2. 

TRAVAIL.     The  act  of  child-bearing. 

A  woman  is  said  to  be  in  her  travail  from 
the  time  the  pains  of  child-bearing  commence, 
until  her  delivery.  5  Pick.  Mass.  03 ;  0  Me. 
400. 

In  some  states,  to  render  the  mother  of  a 
bastard   child   a  competent  witness  in  the 

Erosecution  of  the  alleji^ed  father,  she  must 
ave  accused  him  of  being  the  father  during 
the  time  of  her  travail.  1  Root.  Conn.  107; 
2  id.  400;  2  Mass.  443;  5  «f.  518;  0  Me.  400; 
8  id,  103 ;  3  N.  II.  135.  But  in  Connecticut, 
when  the  state  prosecutes,  the  mother  is 
competent  although  she  did  not  accuse  the 
father  during  her  travail.     1  Day,  Conn.  278. 


TRAVERSE  (L.  Fr.  iraterMer,  to  turn 
over,  to  deny).     To  deny  ;  to  put  off. 

In  Civil  Pleading.  To  deiiy  or  controvert 
any  thing  which  is  alleged  in  the  previous 
pleading.  Lawes,  PL  110.  A  denial.  Willea, 
224.  A  direct  denial  in  formal  words: 
"Without  this,  that,  etc."  (al.sque  hoc).  1 
Chitty,  Plead.  523,  n.a.  A  traverse  may  deny 
all  the  facts  alleged,  1  Chitty,  Plead,  525,  cr 
any  particular  material  fact.  20  Johns.  N. 
Y.  400. 

A  common  traverse  is  a  direct  denial,  in 
common  language,  of  the  adverse  allegations, 
without  the  absque  hoc,  and  concluding  to 
the  country.  It  is  not  preceded  by  an  induce- 
ment, and  hence  cnnnot  be  used  where  an 
inducement  is  requisite.    1  Saund.  103  6,  n.  1. 

A  general  traverse  is  one  preceded  by  a 
general  inducement  and  denying  all  that  is 
last  before  alleged  on  the  opposite  side,  in 
general  terms,  instead  of  pursuing  the  words 
of  the  allegation  which  it  denies.  Gould, 
Plead,  vii.  6,  0.  Of  this  sort  of  traverse  the 
replication  de  injuria  sua  propria  absque  tali 
causa,  in  answer  to  a  justitication,  is  alamilar 
example.  Bacon,  Abr.  l^leas  (II  1) ;  Stephen, 
Plead.  171 ;  Gould,  Plead,  c.  7,  |  5  ;  Arch- 
bold,  Civ.  Plead.  104. 

A  special  traverse  is  one  which  commences 
with  the  words  absque  hoc,  and  pursues  the 
material  portion  of  the  words  of  the  allega- 
tion which  it  denies.  Lawcs,  Plead.  110-120. 
It  is  regularly  preceded  by  an  inducement 
consisting  of  new  matter.  Gould,  Plead,  c. 
7,  ?{  0,  7  ;  Stephen,  Plead.  188.  A  special 
traverse  does  not  complete  an  issue,  as  does  a 
common  traverse.  20  Viner,  Abr.  339 ;  Yelv. 
147,  148 ;  1  Saund.  22,  n.  2.   ^ 

A  traverse  upon  a  traverse  is  one  growing 
out  of  the  same  point  or  subject-matter  as 
is  embraced  in  a  preceding  traverse  on  the 
other  side.  Gould,  Plead,  c.  7,  J  42,  n.  It  is 
a  general  rule  that  a  traverse  well  intended 
on  one  side  must  be  accepted  on  the  other. 
And  hence  it  follows,  as  a  general  rule,  that 
there  cannot  be  a  traverse  upon  a  traverse 
if  the  first  traverse  is  material.  The  mean- 
ing of  the  rule  is  that  when  one  party  baa 
tendered  a  material  traverse  the  other  can- 
not leave  it  and  tender  another  of  his  own  to 
the  same  point  upon  the  inducementof  the  first 
traverse,  but  must  join  in  that  first  tendere<l ; 
otherwise  the  parties  might  alternately  tender 
traverses  to  each  other  in  unlimited' succes- 
sion, without  coming  to  an  issue.  Gould, 
Plead,  c.  7,  {  42.  The  rule,  however,  does 
not  apply  where  the  first  traverse  is  immate- 
rial, nor  where  it  is  material  if  the  plaintiff 
would  thereby  be  ousted  of  some  right  or 
liberty  which  the  law  allows.  Poph.  101 ; 
F.  Moore,  350 ;  Hob.  104 ;  Croke  Eliz.  99, 
418;  Comyns,  Dig.  Pleader  (G  18);  Bacon, 
Abr.  Pleas  (H  4) ;  Bouvier,  Inst.  Index. 

In  Criminal  Practice.  To  put  off  or 
delay  the  trial  of  an  indictment  till  a  suc- 
ceeding term.  More  properly,  to  deny  or  take 
issue  upon  an  indictment.  Diok.  Seas.  151; 
4  Sbarswood,  Blackst.  Comm.  351. 

TREASON.    In  Criminal  I.aw.    Thii 
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word    imports   ft   betraying,    treachery,  or' 
breach  of  allegiance.    4  Sharswood,  Blackst. 
Gomm.  75. 

3.  The  constitution  of  the  United  States, 
art.  3, 8. 3,  defines  treason  against  the  United 
States  to  consist  only  in  levying  war  a^inst 
them,  or  in  adhering  to  their  enemies,  giving 
them  aid.  or  comfort.  This  offence  is  pun- 
ished with  death.     Act  of  April  30,  HOO, 

1  Story,  U.  S.  Laws,  83.  By  the  same  article 
of  the  constitution,  no  person  shall  be  con- 
victed of  treason  unless  on  the  testimony  of 
two  witnesses  to  the  same  overt  act,  or  on 
confession  in  open  court.  See,  generally,  3 
Story,  Const.  39,  p.  667  ;  Sergeant,  Const,  c. 
30 ;  United  States  w.  Fries,  Paniph. ;  1  Tucker, 
Blackst.  Comm.  App.  275,  276;  3  Wilson, 
Law  Lect.  96-99 ;  Foster,  Disc.  (I) ;  Burr's 
Trial ;  4  Cranch,  126,  469^08 ;   1  Dall.  35 ; 

2  1^.  240,  355  ;  3  Wash.  C.  C.  234 ;  1  Johns. 
N.  Y.  553  ;  Hid,  549  ;  C(»myn8,  Dig.  Justices 
(K);  1  East,  PI.  Cr.  37-158:  2  Chitty,  Crim. 
Law,  60-102 ;  Archbold,  Crim.  Plead.  378- 
387. 

TREAStnUEl  TROVE.    Found  treasure. 

TbU  name  is  given  to  such  money  or  coin,  gold, 
•iWer,  plate,  or  baHion,  which,  having  been  hidden 
or  concealed  in  the  earth  or  other  priirate  place  xo 
long  that  its  owner  is  unknown,  has  been  dis- 
covered by  accident.  Should  the  owner  be  found, 
it  must  bo  restored  to  him ;  and  in  case  of  not 
finding  him,  the  property,  aeeording  to  the  Eng- 
lish law,  belongs  tf>  the  king.  In  the  latter  case, 
by  the  civil  law,  when  the  treasure  was  found  by 
the  owner  of  the  soil  he  was  considered  as  entitled 
to  it  by  the  double  title  of  owner  and  finder  ,*  when 
found  on  another^s  property,  one-hnlf  belonged  to 
the  owner  of  the  estate  and  the  other  to  the  finder; 
when  found  on  public  property,  it  belonged  one- 
Kalf  to  the  public  treasury  and  the  other  to  the 
finder.  Lemons  du  Dr.  Rom.  ^§  350-352.  This  in- 
cludes not  only  gold  and  silver,  but  whatever  may 
constitute  riches :  as,  vases,  urns,  statues,  etc. 

The  Roman  definition  includes  the  same  things 
tinder  the  word  peemiia;  but  the  thing  found  must 
have  acommerc  al  value;  fur  ancient  tombs  would 
not  be  considered  a  treasure.  The  thing  must  have 
heen  hidden  or  concealed  in  the  e:irth,  and  no  one 
mu»t  be  ab'e  to  establish  his  right  to  it.  It  must 
be  found  by  a  pure  accident,  and  not  in  conse- 
quence of  search.     Dallos,  PicL  Propriitif  art.  3, 

8.3. 

According  to  the  French  law,  le  tr6sor  est  tout-o 
chose  cacli6o  ou  enfouie,  sur  laquello  personne  ne 
peut  justifier  sa  propri^t6,  et  qui  est  d^couverte 
par  le  pur  effct  du  hasard.  Code  Civ.  716.  See  4 
Tonllicr,  n.  34.  See,  generally,  20  Viner,  Abr.  414 ; 
7  Comyns,  Dig.  ft49 ;  1  Brown.  Civ.  L.w.  237;  1 
Blaokstow,  Comm.  295;  Puthicr,  Traits  du  Droit 
de  Propn'ft^f  art.  4. 

TREASURER.  An  officer  intrufited 
with  the  trcapure«  or  money  either  of  a  pri- 
Tate  individual,  a  corporation,  a  company,  or 
a  state. 

It  is  his  duty  to  use  ordinary  diligence  in 
the  performance  of  his  office,  and  to  account 
with  those  whose  money  he  has. 

TREASURER  OF  THE  MINT.     An 

officer  created  by  the  act  of  January  18, 1887, 
whoiie  duties  are  prescribed  as  foUows:  The 
treasurer  shall  receive  and  safely  keep  all 
moneys  which  shall  be  for  the  use  and  sup- 
port of  the  mint,  shall  keep  all  the  current 


accounts  of  the  mint,  and  pay  all  moneys  due 
by  the  mint,  on  warrants  from  the  director, 
lie  shall  receive  all  bullion  brought  to  the 
mint  for  coinage,  shall  be  the  keeper  of  all 
bullion  and  coin  in  the  mint  except  while  the 
same  is  legally  placed  in  the  hands  of  other 
officers,  and  shall,  on  warrants  from  the  di- 
rector, deliver  all  coins  struck  at  the  mint  to 
the  i^ersons  to  whom  they  shall  be  legally 
payable.  And  he  shall  keep  regular  and 
faithful  accounts  of  all  the  transactions  of 
the  mint,  in  bullion  and  coins,  both  with  the 
officers  of  the  mint  and  the  depositors,  and 
shall  present  quarter-yearly  to  the  treasury  de* 
partment  of  the  United  Stfttes,  according  to 
such  forms  as  shall  be  prescribed  by  that 
department,  an  account  of  the  receipts  and 
disbursements  of  the  mint,  for  the  purpose 
of  being  adjusted  and  settled. 

This  officer  is  required  to  give  Ixmd  to  the 
United  States,  with  one  or  more  sureties,  to 
the  satisfaction  of  the  secretary  of  the  trea- 
sury, in  the  sum  of  ten  thousand  dollars. 

TREASURER  OF  THE  UNITED 
STATES.  Before  entering  on  the  duties 
of  his  office,  the  treasurer  is  required  to  give 
bond,  with  sufficient  Fureties,  approved  by 
the  secretary  of  the  treasury  and  the  first 
comptroller,  in  the  sum  of  one  hundred  and 
fifty  thousand  dollars,  payable  to  the  United 
States,  with  condition  for  the  faithful  per- 
formance of  the  duties  of  his  office  and  for 
the  fidelity  of  the  persons  by  him  employed. 
Act  of  2d  September,  1789,  s.  4. 

Ilis  principal  duties  are — to  receive  and 
keep  the  moneye  of  the  United  States,  and 
disburse  the  same  by  warrants  drawn  by  the 
secretary  of  the  treasury,  countersigned  by 
the  proper  officer,  and  recorded  according  to 
law,  id,  8.  4;  to  take  receipts  for  all  moneys 
paid  by  him;  to  render  his  account  to  the 
comptroller  quarterly,  or  oftener  if  required, 
and  transmit  a  cony  thereof,  when  settled,  to 
the  secretary  of  the  treasury ;  to  Iny  before 
ench  house,  on  the  third  day  of  each  session 
of  congress,  fair  and  accurate  copies  of  all 
accounts  bv  him  from  time  to  time  rendered 
to  and  settled  with  the  comptroller,  nnd  a 
true  and  perfect  account  of  the  state  of  the 
treasury  ;  to  submit  at  all  times  to  the  secre- 
tary of  the  treasury  nnd  the  comptroller,  or 
either  of  them,  the  inspection  of  the  moneys 
in  his  hands.     Id,  s.  4. 


The  place  where  treasure 
is  kept ;  the  office  of  a  treasurer.  The  term 
18  more  u.«unlly  applied  to  the  public  thaD 
to  a  private  treasury.     See  Department. 

TREAT7.  In  Intematlonal  Law  A 
treaty  is  a  compact  maile  between  two  or 
more  independent  nations  with  a  view  t#»  the 
public  welfare.  Treaties  are  for  a  perpetuity, 
or  for  a  considerable  time.  Those  matterB 
which  are  accomplished  by  a  single  act  and 
I  are  at  once  perfected  in  their  execution  are 
called  agreements,  conventions,  and  puctions. 
Peisonal  treaties  relate  exclusively  to  the 

J>erson8  of  the  contracting  parties,  such  as 
amily  alliances,  and  treaties  guaranteeing 
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the  throne  to  a  parttcular  sovereign  and  his 
family.  As  they  relate  to  the  persona,  they 
expire  of  course  on  the  death  of  the  sorereign 
or  the  extinction  of  his  family. 

Real  treaties  relate  solely  to  the  subject- 
matters  of  the  convention,  independently  of 
the  persons  of  the  contracting  parties,  and 
continue  to  bind  the  state  although  there 
may  be  changes  in  its  constitution  or  in  the 
persons  of  its  rulers.  Yattel,  Law  of  Nat. 
b.  2,  c.  12,  a  183-197. 

tt»  On  the  part  of  the  United  States,  trea- 
ties are  made  by  the  president,  by  and  with 
the  consent  of  the  senate,  provided  two-thirds 
of  the  senators  present  concur.  Const,  art.  2, 
8.  2,  n.  2. 

No  state  shall  enter  into  any  treaty,  alli- 
ance, or  confederation.  Const,  aru  1,  s.  10,  n. 
1 ;  nor  shall  any  state,  without  the  consent 
of  congress,  enter  into  any  agreement  or  com- 
pact with  another  state  or  with  a  foreign 
r»wer.  Id.  art.  I,  sec.  10,  n.  2 ;  3  Story,  Const. 
1395. 

3.  A  treaty  is  declared  to  be  the  supreme 
law  of  the  land,  and  is,  therefore,  obligatory 
on  courts,  1  Cranch,  103 ;  1  Wash.  C.  C.  322 ; 
1  Paine,  C.  C.  55,  whenever  it  operates  of 
itself  without  the  aid  of  a  legislative  jpro- 
vision ;  but  when  the  terms  of  the  stipula- 
tion import  a  contract,  and  either  of  the  par- 
ties engeees  to  perform  a  particular  act,  the 
treaty  addresses  itself  to  the  political,  not  to 
the  judicial,  department,  and  the  legislature 
must  execute  the  contract  before  it  can  be- 
come a  rule  of  the  court  2  Pet.  314.  See 
Story,  Const.  Index  ;  Sergeant,  CouFt.  Law, 
Index ;  4  Hall,  Law  Jouru.  4C1 ;  6  Wheat. 
161 ;  3  Dall.  199 ;  1  Kent,  Coram.  165,  284. 

TREATT  OF  PEACH.  A  treaty  of 
peace  is  an  agreement  or  contract  made  by 
belligerent  powers,  in  which  they  agree  to 
lay  down  their  arms,  and  by  which  they 
stipulate  the  conditions  of  peace  and  regulate 
the  manner  in  which  it  is  to  be  restored  and 
supported.    Vattel,  b.  4,  c.  2,  {  9. 

TREBLE  COSTS.  In  English  Prao- 
tloe.  The  taxed  costs  and  three-fourths  the 
same  added  thereto.  It  is  computed  by  add- 
ing one-half  for  double  co^tn,  and  in  addition 
one-half  of  one-half  for  treble  costs.  1  Chitty, 
Bail.  137 ;  1  Chitty,  Pract.  27. 

In  American  La^r.  In  Pennsylvania  the 
rule  is  different:  when  an  act  of  assembly 
^ves  treble  costs,  the  party  is  allowed  three 
times  the  usual  costs,  with  the  exception 
that  the  fees  of  the  officers  are  not  to  be 
trebled  when  they  are  not  regularly  or  usually 
payable  by  the  defendant.    2  Rawle,  Penn. 

And  in  New  York  the  directions  of  the 
statute  are  to  be  strictly  pursued,  and  the 
costs  are  to  be  trebled.  2  Bunlop,  Pract. 
731. 

TREBLE  DAMAOEEk  In  actions 
arising  ex  corUractUf  some  statutes  giye  treble 
damans ;  and  these  statutes  have  been  libe- 
rally construed  to  mean  actually  treble  dam- 
agAii:  for  example,  if  the  jury  giye  twenty 


dollars  damages  for  a  ibreible  entry,  tira 
court  will  award  forty  dollars  more,  so  as 
to  make  the  total  amount  of  damages  sixty 
dollnr^.    4  Bamew.  k  C.  154;  M'Clel.  567. 

*Z,  The  construction  on  the  words  irebU 
damages  is  different  from  that  which  has 
been  put  on  the  words  trMe  eoaU.  See  (( 
Serg.  So  R.  Penn.  288 ;   I  Browne,  Penn.  9; 

1  Cow.  N.  Y.  160,  175,  176,  584;  8  id.  115, 

TREBTTCKET.  The  name  of  an  engine 
of  punishment,  said  to  be  synonymous  with 
tumbreL 

TREE.  A  woody  plant,  whieh  in  respect 
of  thickness  and  height  grows  greater  tnan 
any  other  plant. 

it.  Trees  are  part  of  the  real  estate  while 
growing  and  before  they  are  severed  from 
the  freehold;  but  as  noon  as  they  are  cut 
down  they  are  personal  property. 

Some  trees  are  timber-trees,  while  others 
do  not  bear  that  denomination.    See  TisiBia ; 

2  Blackstone,  Comm.  281. 

Trees  belong  to  the  owner  of  the  land 
where  they  grow ;  but  if  the  roots  go  oat  of 
one  man's  land  into  that  of  another,  or  the 
branches  spread  over  the  adjoining  estates, 
such  roots  or  branches  may  be  cut  off  by  the 
owner  of  the  land  into  which  thev  thus  grow. 
Rolle,  394 ;  3  Bulstr.  198 ;  y iner,  Abr.  Trees 
(E),  Nuisance  ( W  2 ) ;  1  Suppl.  to  Ves.  Jr. 
138;  2  Suppl.  Ves.  Ch.  162,  448  ;  6  Ves.  Ch.- 
109. 

8*  When  the  roots  grow  into  the  adjoining 
land,  the  owner  of  such  land  may  lawfully 
^laim  a  right  to  hold  the  tree  in  common  with 
the  owner  of  the  land  where  it  was  planted ; 
but  if  the  branches  only  overshadow  the  ad- 
joining land,  and  the  roots  do  not  enter  it,  the 
tree  wholly  belongs  to  the  owner  of  the  estate 
where  the  roots  grow.  1  Ld.  Raym.  737.  See 
1  Pick.  Mass.  224 ;  13td.44;  4  Mass.  266;  6 
N.H.430;.3Day,Conn.476;  7Conn.  125;  11 
id.  177 ;  11  Coke,  50 ;  Hob.  310 ;  2  Rolle,  141 ; 
Mood.  &  M.  112;  8  £ast,  394;  5  Bamew.  & 
Aid.  600 ;  1  Chitty,  Gen.  Pract.  625 ;  2  Phil- 
lipps,  £v.  138;  Washburn,  Easem.;  Code  Civ. 
art.  671 ;  Pardessus,  Tr.  des  Servitudes^  297; 
Broke,  Abr.  Demand,  20 :  Dalloz,  Diet.  Servi- 
tudes, art.  3,  {  8 ;  2  P.  Will.  606 ;  F.  Moore, 
812 ;  Hob.  219 ;  Plowd.  470 ;  5  Bamew.  & 
C.  897.  When  the  tree  grows  directly  on  the 
boundary-line,  so  that  the  line  passes  through 
it,  it  is  the  property  of  both  owners,  whether 
it  be  marked  as  a  boundary  or  not.  12  N.  H. 
454. 

TREBAIIiE,  or  TRBSATLE.    The 

grandfather's  grandfather.  1  Blackstone, 
Comm.  186. 

TREBPA88.  Any  misfeasance  or  act 
of  one  man  whereby  another  is  injuriously 
treated  or  damnified.  3  Blackstone,  Comm. 
208  ;  7  Conn.  125. 

Any  unlawful  act  committed  with  yiolenoe, 
actual  or  implied,  to  the  person,  property,  or 
rights  of  another. 

Any  unauthorized  entry  upon  the  realty 
of  another  to  the  dama||e  thsi«o£ 
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The  word  is  used  oftener  in  the  iMt  two  some- 
what restricted  significjttions  thaA  in  the  first  sense 
here  given.  In  determining  the  nature  of  the  act, 
neither  the  amount  of  violence  or  the  intent  with 
which  it  is  offered,  nor  the  extent  of  the  damage 
accomplished  or  the  purpose  for  which  the  act  was 
committed,  are  of  any  importanoe :  since  a  person 
who  enters  upon  the  land  of  another  without  leava, 
to  lead  off  his  own  runaway  horse,  and  who  breaks 
a  blade  of  ^rass  in  so  doing,  commits  a  trespass. 
2  Humphr.  Tenn.  335 ;  6  Johns.  N.  T.  6. 

It  is  said  that  tome  damage  must  be  committed 
to  make  an  act  a  trespass.  It  is  undoubtedly  true 
that  damage  is  required  to  constitute  a  trespass 
/or  vhick  an  action  will  lie;  but,  so  far  as  the  tort 
itself  is  concerned,  it  seems  more  than  doubtful  if 
the  mere  commission  of  an  act  affecting  another, 
without  legal  authority,  does  not  cont^titnte  trespass, 
thoueh  until  damage  is  done  the  law  will  not  re- 
gardlt,  inasmuch  as  the  law  does  not  regard  trifles. 

The  distinction  between  the  different  classes  of 
trespass  is  of  importanoe  in  determining  the  nature 
of  the  remedy. 

A  trespass  committed  with  force  is  said  to 
be  done  t^'  et  armia;  one  committed  by  entrj 
upon  the  realty,  by  breakiyig  the  close. 

In  Praotioe.  A  form  of  action  which 
lies  to  resover  damages  for  the  iniury  sus- 
tained by  the  plain ti^  as  the  immediate  con- 
sequence of  some  wrong  done  forcibly  to  his 
person  or  property,  against  the  person  com- 
mitting the  same. 

%.  The  action  lies  for  injuricB  to  the  person 
of  thd  plaintiff:  as,  by  assault  and  battery, 
wounding,  imprisonment,  and  the  like.  9  v  t. 
352 ;  6  Black£  Ind.  375. 

It  lies,  also,  for  forcible  injuries  to  the  per^ 
son  of  another,  whereby  a  direct  injury  is 
done  to  the  plaintiff  in  regard  to  his  rights 
as  parent,  master,  etc.  z  Aik.  Vt.  465 ;  2 
Caines,  N.  Y.  292 ;  8  Serg.  k  R.  Penn.  36. 
It  does  not  lie  for  mere  non-feasance,  nor 
where  the  matter  affected  was  not  tangible. 

The  action  lies  for  injuries  to  per  so  rUd  pro- 
perty, which  may  be  committed  by  the  seve- 
ral acts  of  unlawfully  striking,  chasing  if 
alive,  and  carrying  away  to  the  damage  of 
the  plaintiff,  a  personal  chattel,  1  Wms.  Saand. 
84,  nn.  2,  3;  Fitzherbert,  Nat.  Brev.  86: 
Brooke,  Abr.  Trespass,  pi.  407 ;  Croke  Jac. 
362,  of  which  another  is  the  owner  and  in^ 
possession,  2  Root,  Conn.  209 ;  5  V t.  97,  and 
for  the  removal  or  injury  of  inanimate  per- 
sonal property,  I  Me.  117;  12  id.  122;  13 
Pick.  Mass.  139 ;  6  Johns.  N.  Y.  348,  of  which 
another  has  the  possession,  actual  or  con- 
structive, 11  Pick.  Mass.  382;  21  id,  369; 
13  Johns.  N.  Y.  141 ;  1  N.  II.  110 ;  4^  J.  J. 
Marsh.  Ky.  18;  2  Bail.  So.  C.  466 ;  4  Munf. 
Va.  444;  6  Blackf.  Ind.  136;  4  111.  9 ;  6  Watts 
k  S.  Penn.  323,  without  the  owner's  assent. 
A  naked  possession  or  right  to  immediate 

r^ssession  is  sufficient  to  support  this  action. 
Term,  480 ;  7  Johns.  N.  Y.  535 ;  8  id,  432 ; 
11  id.  377  ;  5  Vt  274;  1  Penn.  St.  238 ;  17 
Serg.  k  R.  Penn.  251 ;  11  Mass.  70 ;  11  Vt 
521 ;  1  Ired.  No.  C.  163  ;  10  Vt  165.  See 
Trespassbr. 

The  action  lies  also  for  injuries  to  the  realty 
consequent  upon  entering  without  right  upon 
another  man^s  land  (breaking  his  dose). 
The  inclosure  may  be  purely  imaginary,  3 
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Blackstone,  Comm.  209 ;  1  Dev.  k  B.  No.  C. 
371,  but  reaches  to  the  sky  and  to  the  centre 
of  the  earth.     19  Johns.  N.  Y.  381. 

8»  The  plaintiff  must  be  in  possession  with 
some  title,  5  East,  485  ;   9  Johns.  N.  Y.  61 : 

11  id,  140,  385  ;  12  id.  183;  1  Nott  k  M'C. 
So.  C.  356  ;  2  id,  68 ;  10  Conn.  225  ;  11  id. 
60 ;  6  Rand.  Va.  8,  556 ;  4  Watts,  Penn. 
377  ;  4  Pick.  Mass.  305 ;  15  id.  32 ;  4  Bibb, 
Ky.  218 ;  2  Hill,  So.  C.  466 ;  1  Harr.  k  J, 
Md.  295;  31  Penn.  St  304;  5  Harr.  Del. 
320;  11  Ired.  417;  though  mere  title  is  suffi- 
cient where  no  one  is  in  possession,  2  Ala. 
229;  1  Wend.  N.  Y.  466:  I  Vt  485  ;  8  Pick, 
Mass.  333 ;  4  Dev.  k  B.  No.  C.  68,  as  in 
case  of  an  owner  to  the  centre  of  a  highway, 
4  N.  H.  36 ;  1  Penn.  St  336 ;  see  17  Pick.  Mass. 
357;  and  mere  possession  is  sufficient  against 
a  wrongdoer,  9  Ala.  82 ;  1  Rice,  So.  C.  368 ; 
23  Ga.  590;  see  22  Pick.  Mass.  295;  and  the 
possession  may  be  by  an  agent,  3  M'Cord, 
So.  C.  422 ;  but  not  by  a  tenant,  8  Pick. 
Mass.  235 ;  1  Hill,  So.  C.  260;  see  13  Ind.  64| 
other  than  a  tenant  at  will.  15  Pick.  Mass. 
102. 

An  action  will  not  lie  unless  some  damage 
is  committed ;  but  slight  damage  only  is  re- 
quired. 2  Johns.  N.  Y.  357;  9  id.  113,  377; 
2  Mass.  127;  4  u2.  266. 

4»  Some  damage  must  have  been  done  to 
sustain  the  action,  2  Bay,  So.  C.  421 ;  though 
it  may  have  been  very  slight :  as,  breaking, 
glass.    4  Mass.  140. 

The  action  will  not  lie  where  the  defendant 
has  a  justification  sufficient  to  excuse  the  act 
committed,  though  he  acted  without  author- 
ity from  the  owner  or  the  person  affected.  8 
liw  Rep.  77.  See  Justification  ;  Tres- 
PASSKR.  Accident  may  in  some  cases  excuse 
a  trespass.    7  Vt  62 ;    4  M'Cord,  So.  C.  61 ; 

12  Me.  67. 

The  declaration  must  contain  a  concise 
statement  of  the  injury  complained  of,  whe- 
ther to  the  person,  personal  or  real  property, 
and  it  must  allege  that  the  injury  was 
committed  Pt  et  armis  and  contra  pacem.   See 

CONTINUANDO;    PeR  QuOAD. 

The  plea  of  not  guilty  raises  the  general 
issue,  and  under  it  tne  defendant  may  give  in 
evidence  any  facts  which  show  that  the  pro- 
perty was  not  in  possession  of  the  plaintiff 
rightfully  as  against  the  defendant  at  the 
time  of  tne  injury,  or  that  the  injury  w.is  not 
committed  by  the  defendant  with  force. 

Other  matters  must,  in  general,  be  pleaded 
specially.  See  Trespass  Quare  Clausuv. 
Matters  in  justification,  as,  authority  by 
law,  3  Hill,  N.  Y.  619  ;  4  Mo.  1,  defence  of 
the  defendant's  person  or  property,  taking  a 
distress  on  premises  other  than  those  de- 
mised, etc.,  1  Chitty,  Plead.  439,  custom  to 
enter,  4  Pick.  Mass.  145,  right  of  way,  7 
Mass.  385,  etc.,  must  be  specially  pleaded. 

Judgment  is  for  the  damages  assessed  by 
the  jury  when  for  the  plaintiff,  and  for  costs 
when  for  the  defendant. 

TRBSPASS  DE  BOITIS  A8PORTA* 
TI8  ( Lat.  de  bonis  asportatiitf  for  goods  which 
have  been  carried  away). 
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In  Practioe.  A  form  of  action  brought 
by  the  owner  of  fjoods  to  recover  damages 
for  unlawfully  taking  and  carrying  them 
away.     1  Me.  117. 

It  is  no  answer  to  the  action  that  the  de- 
fendant has  returned  the  goods.  1  Bouvier, 
Inst.  n.  36  (H). 

TRESPASS  FOR  MESNE  PRO- 
FITS. A  form  of  action  supplemental  to 
an  action  of  ejectment,  brought  against  the 
tenant  in  possession  to  recover  the  profits 
which  he  has  unlawfully  received  during  the 
time  of  his  occupation.  3  Blackstone,  Comm. 
205  ;  4  Burr.  1608.  The  person  who  actually 
received  the  profits  is  to  De  made  defendant, 
whether  defendant  to  the  ejectment  or  not. 
1 1  Wheat.  280.  It  lies  after  a  recovery  in 
ejectment,  5  Cow.  N.  Y.  33;  11  Serg.  &  R. 
Penn.  55,  or  entry,  6  N.  H.  391,  but  not 
trespass  to  try  title,  Const.  So.  C.  102;  1 
M'Cord,  So.  C.  264;  and  the  judgment  in 
ejectment  is  conclusive  evidence  against  the 
defendant  for  all  profits  which  have  accrued 
since  the  date  of  the  demise  stated  in  the 
declaration  in  ejectment,  1  Blackf.  Ind.  56 ; 

2  Rawle,  Penn.  49  ;  but  suit  for  any  ante- 
cedent profits  is  open  to  a  new  defence,  and 
the  tenant  may  plead  the  statute  of  limita- 
tions as  to  all  profits  accruing  beyond  the 
period  fixed  by  law.  3  Sharswood,  Blackst. 
Comm.  205,  n. ;  2  Root,  Conn.  440. 

TRESPASS    ON    THE    CASE.     In 

Practioe.  The  form  of  action  by  which  a 
person  seeks  to  recover  damages  caused  by 
an  injury  unaccompanied  with  force  ur  which 
roMuIts  indirectly  from  the  act  of  the  defend- 
ant. It  is  more  generally  called,  simply, 
case.  See  Case  ;  3  Bouvier,  lust.  nn.  3482- 
3509. 

TRESPASS  QUARE  CLAUSUM 
FREGIT  (L'Ai, qtiare  clausum  fregii,  because 
he  b(jts  broken  the  close). 

In  Practioe.  The  form  of  action  which 
lies  to  recover  damages  for  injuries  to  the 
realty  consequent  upon  entry  without  right 
upon  the  plaintiff's  land. 

Mere  possession  is  sufficient  to  enable  one 
having  it  to  maintain  the  action,  5  Johns. 
N.  Y.  60 ;  12  Wend.  N.  Y.  488 ;  14  Pick. 
Mass.  297  ;  3  A.  K.  Marsh.  Ky.  331 ;  1  Harr. 
N.  J.  335 ;  22  Me.  350 ;  5  Blackf.  Ind.  465  ; 
1  Hawks,  No.  C.  485 ;  7  Gill  &  J.  Md.  321 ; 
see  1  Halst.  N.  J.  1,  except  as  against  one 
claiming  under  the  rightful  owner,  6  Halst. 
N.  J.  197 ;  6  N.  n.  9 ;  2  111.  181 ;  7  Mo.  333 ; 

3  Mete.  Mass.  239  ;  and  no  one  but  the  tenant 
can  have  the  action,  13  Me.  87 ;  19  Wend. 
N.  Y.  607 ;  9  Vt.  383  ;  11  id,  433,  except  in 
case  of  tenancies  at  will  or  by  a  less  secure 
holding.  8  Pick.  Mass.  333 ;  15  id.  102 ;  7 
Mete.  Mass.  147  ;  1  Dev..  No.  C.  435. 

The  action  lies  where  an  animal  of  the  de- 
fendant's breaks  the  plaintiff's  close  to  bis 
injurv.  7  Watts  &  S.  ±*enn.  367  ;  31  Penn. 
St.  5i5. 

TRESPASS  VI  BT  ARBffIS  (Lat.  m  et 
arm  is,  with  force  and  arras). 
In  Practioe.     The  form  of  action  which 


lies  to  recover  damages  for  an  injury  which 
is  the  immediate  consequence  of  a  forcible 
wrongful  act  done  to  the  person  or  personal 
property.  2  Const.  So.  C.  294.  It  is  dis- 
tinguished from  case  in  this,  that  the  injury 
in  case  is  the  indirect  result  of  the  act  done. 
See  Case,  and  4  Bouvier,  Inst.  n.  3583. 

TRESPASS   TO   TRT  TITLE.     The 

name  of  the  action  used  in  South  Carolina 
for  the  recovery  of  the  possession  of  real 
property  and  damages  for  any  trespass  com- 
mitted upon  the  same  by  the  defendant. 

It  wu  Bttbstituted  by  the  aot  of  179]  in  place  of 
the  action  of  ejectment,  and  is  in  form  an  action  of 
trespass  quare  clautum  fregitf  with  the  single  ex- 
ception that  upon  the  writ  of  capiat  ad  retpon- 
dendutn  and  the  copy  writ  a  notice  must  be  in- 
dorsed that  "  the  action  is  brought  to  try  the  title 
as  well  as  for  damages.''  The  action  must  b« 
brought  in  the  name  of  the  real  owner  of  the  land; 
and  he  can  only  recover  on  the  strength  of  his 
own  title,  and  not  on  the  weakness  of  his  adver- 
sary's. It  is  usual  to  appoint  one  or  more  sur- 
veyors, who  furnish  at  the  trial  a  map  or  plot  of  tfa« 
land  in  dispute;  and  with  reference  to  that  the 
verdict  is  rendered  by  the  jury.  A  trespass  must 
be  proved  to  have  been  committed  by  the  defend- 
ant or  his  agent;  and  the  plaintiff,  if  he  recovers 
at  all,  is  entitled  to  a  verdict  for  the  value  of  the 
rent  down  to  the  time  of  the  trial.  The  judgment 
for  the  plaintiff  is  only  for  the  damages;  but  upon 
that  he  is  entitled  to  a  writ  of  habert  facia*  ponta- 
§ionem, 

TRESPASSER.  One  who  does  an  un- 
lawful act,  or  a  lawful  act  in  an  unlawful 
manner,  to  the  injury  of  the  person  or  pro- 
perty of  another. 

Any  act  which  is  injurious  to  the  property 
of  another  renders  the  doer  a  trespasser,  un- 
less he  has  authority  to  do  it  from  the  owner 
or  custodian,  14  Me.  44 ;  5  Blackf.  Ind.  237 ; 
8  N.  H.  220 ;  18  Pick.  Mass.  110,  or  by  law, 
2  Conn.  700;  3  Binn.  Penn.  215  ;  10  Johns. 
N.  Y.  138 ;  6  Ohio,  144 ;  12  Ala.  257 ;  IN. 
H.  339  :  4  id.  527 ;  13  Me.  250 ;  16  id.  132 ; 
6  III.  401,  411 ;  1  Humphr.  Tenn.  272;  and 
in  this  latter  case  any  defect  in  his  authority, 
as,  want  of  jurisdiction  by  the  court,  11  Conn. 
95 ;  3  Cow.  N.  Y.  206,  defective  or  void  pro- 
•oeedings,  16  Me.  33  ;  12  N.  H.  148  ;  12  Vt. 
661:^2  Dev.  No.  C.  370,  misapplication  of 
process,  6  Monr.  Ky.  296;  14  Me.  312;  17 
Vt.  412,  renders  him  liable  as  a  trespasser. 

So,  too,  the  commission  of  a  legal  «ct  in 
an  illegal  mannejr,  as,  the  execution  of  legal 

Srocess  illegally,  2  Johns.  Cas.  N.  Y.  27  ;  5 
le.  2^1 ;  6  Pick.  Mass.  455,  abuse  of  legal 
?roce8s,  1  Chitty,  Plead,  183-187 ;  Breese,Ill. 
43 ;  16  Ala.  67,  exceeding  authority  conferred 
by  the  owner,  13  Me.  115,  or  by  law,  13  Masa. 
520 ;  10  Serg.  &  R.  Penn.  399 ;  17  Vt,  609. 
renders  a  man  a  trespasser. 

In  all  these  cases,  where  a  man  begins  on 
act  which  is  legal  by  reason  of  some  author- 
ity given  him,  and  then  becomes  a  trespasser 
by  subsequent  acts,  he  is  held  to  be  a  tree- 
passer  from  the  beginning  (ab  initio).  13 
Mass.  520 ;  14  Pick.  Mass.  356 ;  1  Gilm.  Va. 
221 ;  10  Johns.  N.  Y.  253 ;  20  id.  427 ;  11  N. 
H.  363 ;  16  Vt.  393 ;  2  Ark.  45. 
A  person  may  be  a  trespasser  by  ordering 
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BQch  an  act  done  as  makea  the  doer  a  tres- 
passer, 14  Johns.  N.  Y.  406  ;  16  Ov,  Tenn.  13  ; 
lU  Pick.  Mass.  543  ;  or  by  subsequently  as- 
senting, in  some  cases,  1  Kawle,  renn.  121 ; 
1  B.  Munr.  Ky.  96 ;  or  assisting,  though  not 
present.     2  latt.  Ky.  240. 

TRESPASSER  AB  INITIO.  A  term 
applied  to  denote  that  one  who  has  com- 
menced a  lawful  act  in  a  proper  manner  has 
performed  some  unlawful  act,  or  some  lawful 
a«;t  in  an  unlawful  manner,  so  connected 
with  the  previous  act  that  he  is  to  be  regarded 
as  having  acted  unlawfully  from  the  begin- 
ning. See  8  Coke,  146  ;  5  Taunt.  198 ;  7  Ad. 
k  E.  176;  11  Mees.  A  W.  Exch.  740;  15 
Johns.  N.  Y.  401.    See  Ab  Initio. 

TRET.  An  allowance  made  for  the  water 
(»r  dust  that  may  be  mixed  with  any  com- 
modity.    It  differs  from  tare 

TRIAL.  In  Praotioe.  The  ezaminar 
tion  before  a  competent  tribunal,  according 
to  the  laws  of  the  land,  of  the  facts  put  in 
issue  in  a  cause,  for  the  purpose  of  deter^ 
mining  such  issue.    4  Mas.  C.  C.  232. 

Trial  by  certificate  is  a  mode  of  trial  allowed 
by  the  English  law  in  those  cases  where  the 
evidence  of  the  person  certifying  is  the  only 
proper  criterion  of  the  point  in  dispute.  For, 
when  the  fact  in  question  lies  out  of  the 
cognizance  of  the  court,  the  judges  must 
rely  on  the  solemn  averments  or  information 
of  persons  in  such  station  as  affords  them  the 
most  clear  and  complete  knowledge  of  the 
truth. 

As,  therefore,  such  evidence,  if  given  to  a 
jury,  must  have  been  conclusive,  tne  law,  to 
save  trouble  and  circuity,  permits  the  fact 
to  be  determined  upon  such  certificate  merely. 
3  Blackstone,  Comm.  333;  Stephen,  Plead. 
122. 

Trial  by  grand  assize  is  a  peculiar  mode  of 
trial  allowed  in  writs  of  right.  See  Assize  ; 
Qrand  Assize. 

^m  Trial  by  inspection  or  examination  is  a 
form  of  trial  in  which  the  judges  of  the 
court,  upon  the  testimony  of  their  own  senses, 
decide  the  point  in  dispute. 

This  trial  takes  place  when,  for  the  greater 
expedition  of  a  cause,  in  some  point  or  issue 
being  either  the  principal  question  or  arising 
collaterally  out  of  it,  being  evidently  the 
object  of  sense,  the  judges  of  the  court,  upon 
the  testimony  of  their  own  senses,  shall  de- 
cide the  point  in  dispute.  For  wh^re  the 
affirmative  or  negative  of  a  question  is  mat- 
ter of  such  obvious  determination,  it  is  not 
thought  necessary  to  summon  a  jury  to  de- 
cide It, — who  are  properly  called  in  to  inform 
the  conscience  of  the  court  in  respect  of 
dubious  facts ;  and,  therefore,  when  the  fact 
from  its  nature  must  be  evident  to  the  court 
either  from  ocular  demonstration  or  other 
irrefragable  proof,  there  the  law  departs  from 
itB  usual  resort,  the  verdict  of  twelve  men, 
and  relies  on  the*  judgment  alone.  For  ex- 
ample, if  a  defendant  pleads  in  abatement 
of  the  suit  that  the  plaintiff  is  dead,  and  one 
appears  and  calls  himself  the  plaintiff,  which 


the  defendant  denies,  in  this  case  the  judges 
shall  determine  by  inspection  and  examina- 
tiov  whether  he  be  the  plaintiff  or  not.  9 
Coke,  30 ;  3  Blackstone,  Comm.  331 ;  Stephen, 
Plead.  123. 

Judges  of  courts  of  equity  frequently  de- 
cide facts  upon  mere  inspection.  The  most 
familiar  examples  are  those  of  cases  where 
the  plaintiff  prays  an  injunction  on  an  alle- 
gation of  piracy  or  infringement  of  a  patent 
or  copyright.  6  Ves.  Ch.  709  j  12  id.  270, 
and  the  cases  there  cited.  And  see  2  Atk. 
Ch.  141 ;  2  Barnew.  A  C.  80;  4  Ves.  Ch.  681 ; 
2  Russ.  Ch.  385 ;  1  Ves.  &  B.  Ch.  Ir.  67 ;  Croke 
Jac.  230 ;  1  Dall.  166. 

8«  Trial  by  jury  is  that  form  of  trial  in 
which  the  facts  are  determined  by  twelve 
men  impartially  selected  from  the  body  of 
the  county.    See  Jury. 

To  insure  fairness,  this  mode  of  trial  must 
be  in  public :  it  is  conducted  by  selecting  a 
jury  in  the  manner  prescribed  by  the  local 
statutes,  who  must  be  sworn  to  try  the  matter 
in  dispute  according  to  law  and  the  evidence. 
Evidence  is  then  given  by  the  party  on  whom 
rests  the  onus  probanai  or  burden  of  the 
proof :  as  the  witnesses  are  called  by  a  party 
they  are  questioned  by  him,  and  after  they 
have  been  examined,  which  is  called  an  ex- 
amination in  chief,  they  are  subject  to  a  cross- 
examination  by  the  other  party  as  to  every 
part  of  their  testimony.  Having  examined 
all  his  witnesses,  the  party  who  supports  the 
affirmative  of  the  issue  closes ;  and  the  other 
party  then  calls  his  witnesses  to  explaiu  his 
case  or  support  his  part  of  the  issue :  these 
are  in  the  same  manner  liable  to  a  cross-ex- 
amination. 

4*  In  case  the  parties  should  differ  as  to 
what  is  to  be  given  in  evidence,  the  judge 
must  decide  the  matter,  and  his  decision  is 
conclusive  upon  the  parties  so  far  as  regards 
the  trial ;  but  bill  of  exceptions  may  he  taken, 
motion  in  arrest  of  judgment  made,  or  other 
proper  means  adopted,  so  that  the  matter 
may  be  examined  before  another  tribunal. 
When  the  evidence  has  been  closed,  the  coun- 
sel for  the  party  who  supports  the  affirmative 
of  the  issue  then  addresses  the  Jury,  by 
recapitulating  the  evidence  and  applying  the 
law  to  the  facts  and  showing  on  what  par- 
ticular points  he  rests  his  case.  The  oppo- 
site counsel  then  addresses  the  jury,  en- 
forcing in  like  manner  the  facts  and  the  law 
as  applicable  to  his  side  of  the  case;  to 
which  the  other  counsel  has  a  right  to  reply. 
It  is  then  the  duty  of  the  judge  to  sum  up 
the  evidence  and  explain  to  the  jury  the  law 
applicable  to  the  case:  this  is  called  his 
charge.  See  Charge.  The  jurors  then  re- 
tire to  deliberate  upon  their  verdict,  and, 
after  having  agreed  upon  it,  they  come  into 
court  and  deliver  it  in  public. 

5»  In  case  they  cannot  agree,  they  may, 
in  cases  of  necessity,  be  discharged ;  but  it 
is  said  in  capital  cases  they  cannot  be.  See 
Discharge  of  a  Jury.  Very  just  and  merited 
encomiums  have  been  bestowed  on  this  mode 
of  trial,  particularly  in  criminal  cases.    Liv- 
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tngston,  Rep.  on  the  Plan  of  a  Penal  Code, 
13 ;  3  Story,  Conat.  J  1773, 

A  trial  by  jury  in  criminal  cases  does  not 
essentially  differ  from  the  trial  of  a  civil 
action ;  but  the  accused  is  entitled  to  some 
privileges  in  the  selection  of  jurors  who  are 
to  try  him,  in  the  former  case,  which  do  not 
exist  in  the  latter.  Of  these  the  ri^ht  of 
challenge,  or  of  taking  exception  to  the  jurors, 
is  much  the  most  extensive.  See  Challexob. 
He  has  a  right  to  be  distinctly  informed  of 
the  nature  of  the  charge  against  him,  with  a 
copy  of  the  indictment.  He  is  also  entitled 
to  a  list  of  the  jurors  who  are  to  pass  upon 
his  case,  and  of  the  names  of  the  witnesses 
who  will  testify,  a  certain  number  of  days 
before  the  trial.  And  the  jury  must  delibe- 
rate and  decide  upon  the  principle  that  every 
man  is  to  be  presumed  innocent  until  he  is 
proved  to  be  guilty;  and,  as  a  necessary  con- 
sequence, they  cannot  convict  him  if  they 
have  any  reasonable  doubt  of  his  guilt.  See 
Worthington,  Juries;  Archbold,  Nisi  Prius; 
Graham  &  W.  New  Trials;  3  Blackstone, 
Gomm.  c.  22 ;  15  Serg.  &  R.  Penn.  61 ;  Due 
Process  of  Law  ;  Juby. 

6«  Trial  at  niti  prius.  Originally,  a  trial 
^eforeajusticein  eyre.  Afterwards,  by  Westm. 
2,  13  £dw.  I.  c.  30,  before  a  justice  of  assize. 
3  Sharswood,  Blackst.  Comm.  353.  See  Nisi 
Prius.  At  nisi  prius  there  is,  generally,  only 
one  judge,  sometimes  more.  3  Ghittv,  Gen. 
Pract.39.  In  the  United  Scates,  a  trial  before 
a  single  judge. 

Trial  by  the  record.  This  trial  applies  to 
cases  where  an  issue  of  nul  tid  record  is 
joined  in  any  action.  If  on  one  side  a  re- 
cord be  asserted  to  exist,  and  the  opposite 
party  deny  its  existence  under  the  form  of 
traverse,  that  there  is  no  such  record  remain- 
ing in  court,  as  alleged,  and  issue  be  joined 
thereon,  this  is  called  an  issue  of  ntU  iiel 
record;  and  the  court  awards,  in  such  case,  a 
trial  by  inspection  and  examination  of  the 
record.  Upon  this  the  party  affirming  its 
existence  is  bound  to  produce  It  in  court  on 
a  day  given  for  the  purpose,  and  if  he  fail  to 
do  so  judgment  is  given  for  his  adversary. 

T«  The  trial  by  record  is  not  only  in  use 
when  an  issue  of  this  kind  happens  to  arise 
for  decision,  but  it  is  the  onlv  legitimate 
mode  of  tryinc  such  issue;  and  the  parties 
cannot  put  themselves  upon  the  country. 
Stephen,  Plead.  122 ;  2  Sharswood,  Blackst. 
Comm.  330. 

TVial  by  wager  of  battel.  In  the  old  Eng- 
lish la^,  this  was  a  barbarous  mode  of  trying 
facts,  among  a  rude  people,  founded  on  the 
supposition  that  heaven  would  always  inter- 
pose and  give  the  victory  to  the  champions 
of  truth  and  innocence.  This  mode  of  trial 
was  abolished  in  England  as  late  as  the  stat. 
69  Geo.  III.  c.  46,  a.d.  1818.  It  never  was  in 
force  in  the  United  States.  See  3  Sharswood, 
Blackst.  Comm.  337;  1  Hale,  Hist.  Comm. 
Law,  188.  See  a  modern  case,  1  Barnew.  &, 
Aid.  405. 

8*  Trial  by  wager  of  law.  This  mode  of 
*Tial  has  fallen  into  complete  disuse ;  but,  in 


point  of  law,  it  seems  in  England  to  be  still 
competent  in  most  cases  to  which  it  anciently 
applied.  The  most  important  and  best-esta- 
blished of  these  cases  is  the  issue  of  nil  debet, 
arising  in  action  of  debt  on  simple  contract, 
or  the  issue  of  non  detinet^  in  an  action  of 
detinue.  In  the  declaration  in  these  action's, 
as  in  almost  all  others,  the  plaintiff  conclude! 
by  offering  his  suit  (of  which  the  ancient 
meaning  was  followers  or  witnesses,  though 
the  words  are  now  retained  as  mere  form)  to 

Erove  the  truth  of  his  claim.  On  the  other 
and,  if  the  defcivlant,  by  a  plea  of  nil  debet 
or  non  detinet,  deny  the  debt  or  detention,  he 
may  conclude  by  offering  to  establish  the 
truth  of  such  plea  "  agaitist  the  plaintiff  and 
his  suit,  in  such  manner  as  the  court  shall 
direct."  Upon  this  the  court  awards  the 
wager  of  law.  Coke,  Ent.  119  a;  Lilly,  Ent. 
407  ;  3  Chitty,  Plead.  479 ;  and  the  form  of 
this  proceeding,  when  so  awarded,  is  that  the 
defendant  brings  into  court  with  him  eleven 
of  his  neighbors  and  for  himself  makes  oath 
that  he  does  not  owe  the  debt  or  detain  the 
property  alleged;  and  then  the  eleven  also 
swear  that  they  believe  him  to  spealt^the 
truth ;  and  the  defendant  is  then  entitled  to 
judgment.  3  Blackstone,  Comm.  343 ;  Ste- 
phen, Plead.  124.  Blackstone  compares  this 
mode  of  trial  to  the  canonical  purgation  of 
the  catholic  clergy,  and  to  the  uecisory  oath 
of  the  civil  law.    See  Oath,  Dbcisort. 

9»  Trial  by  witnesses  is  a  species  of  trial  by 
witnesses,  or  per  testes,  without  the  interven- 
tion of  a  jury. 

This  is  the  only  method  of  trial  known  to 
the  civil  law,  in  which  the  judge  is  left  to 
form  in  his  own  breast  his  sentence  upon 
the  credit  of  the  witnesses  examined;  out 
it  is  very  rarely  used  in  the  common  law, 
which  prefers  the  trial  by  jury  in  almost  every 
instance. 

In  England,  when  a  widow  brings  a  writ 
of  dower  and  the  tenant  pleads  that  the  hus- 
band is  not  dead,  this,  beine  looked  upon  as  a 
dilatory  plea,  is  in  favor  of  the  widow,  and, 
for  greater  expedition,  allowed  to  be  tried  by 
witnesses  examined  before  the  judges;  and 
so,  says  Finch,  shall  no  other  case  in  our  law. 
Finch,  Law,  423.  But  Sir  Edward  Coke 
mentions  others :  as,  to  try  whether  the  ten- 
ant in  a  real  action  was  duly  summoned ;  or, 
the  validity  of  a  challenge  to  a  juror :  so  that 
Finch's  observation  must  be  confined  to  the 
trial  of  direct  and  not  collateral  issues.  And, 
in  every  case,  Sir  Edward  Coke  lays  it  down 
that  the  affirmative  must  be  proved  by  two 
witnesses  at  least.   3  Blackstone,  Comm.  336. 

TRIAL  U8T.  A  list  of  cases  marked 
down  for  trial  for  any  one  term. 

TRIBTTNAL.  The  seat  of  a  judge ;  the 
place  where  he  administers  justice.  The 
whole  body  of  judges  who  compose  a  juris- 
diction. The  jurisdiction  whicn  the  judges 
exercise. 

The  term  is  Latin,  and  derives  its  origin 
from  the  elevated  seat  where  the  tribunes 
administered  justice. 
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TRIBTTTB.  A  oontribation  which  is 
fionietimcs  raised  by  the  sovereign  from  his 
Bubjects  to  sustain  the  expenses  of  the  state. 
It  is  also  a  sum  of  money  paid  by  one  nation 
to  another  under  some  pretended  right.  Wolff, 
{1145. 

TRINZSPOS  (Lat.).    In  Roman  Law. 

Great-grandson  of  a  grandchild. 

TRINEPTI8  (Lat.).  Grealrgranddaugh- 
ter  of  a  grandchild. 

TRINITT  TSRM.     In  EngUali  Law. 

One  of  the  four  terms  of  the  courts:  it 
begins  on  the  22d  day  of  May  and  ends  on 
the  12th  of  June.  Stat.  11  Geo.  lY.,  and  1 
Will.  IV.  c.  70.  It  was  formerly  a  movable 
term. 

TRINODA  NZ:CESSITA8(Lat.|. 

The  threefold  necessary  public  duties  to  which 
all  lands  were  liable  by  Saxon  law, — viz.,  for 
repairing  bridges,  for  maintaining  castles  or 
garrisons,  and  for  expeditions  to  repel  inva- 
aioas.  In  the  immunities  enumerated  in 
kings*  erants,  these  words  were  inserted, 
**"  exoeptis  his  tribua,  expeditwne^  poniis  et  arcu 
cofistructione"  Kennett,  Parocn.  Antiq.  46 ; 
1  Sbar8w<x>d,  Blackst.  Comm.  263. 

TRIORS.  In  Practice.  Persons  ap- 
pointed according  to  law  to  try  whether  a 
person  challenged  to  the  favor  is  or  is  not 
qualified  to  serve  on  the  jury.  They  do  not 
exceed  two  in  number,  without  the  consent 
of  the  prosecutor  and  defendant,  or  unless 
some  special  case  is  alleeed  by  one  of  them, 
or  when  only  one  juror  has  been  sworn  and 
two  triors  are  appointed  with  him.  Coke, 
Litt.  158  a;  Bacon,  Abr.  Juries  (£  12). 

The  method  of  selecting  triors  is  thus 
explained.  Where  the  challenge  is  made  to 
the  first  juror,  the  court  will  appoint  two 
indifferent  persons  to  be  triors :  if  they  find 
faim  indifferent,  he  shall  be  sworn  and  join 
the  triors  in  determining  the  next  challenge. 
But  when  two  jurors  have  been  found  im- 
partial and  have  been  sworn,  then  the  office 
of  the  triors  will  cease,  and  every  subsequent 
challenge  will  be  decided  upon  oy  the  jury- 
men. If  more  than  two  jurymen  have  been 
sworn,  the  court  may  assign  any  two  of  them 
to  determine  the  challenges.  To  the  triors 
thus  chosen  no  challenges  ean  be  admitted. 

The  triorsexamine  the  juryman  challenged, 
and  decide  upon  his  fitness.  3  Park.  Gr. 
Cas.  N.  Y.  467 ;  5  Cal.  347 ;  1  Mich.  451 ;  10 
Ired.  No.  C.  295.  Their  decision  is  final. 
They  are  liable  to  punishment  for  misbehar 
vior  in  office.  4  Sharswood,  Blackst.  Comm. 
353.  n.  8 ;  1  Chitty,  Criro.  Law,  549 ;  16  Serg. 
k  R.  Penn.  156;  21  Wend.  N.  Y.  609;  2 
Green,  N.  J.  195.  The  office  is  abolished  in 
many  of  the  states,  the*judge  acting  in  their 
place.  Colby,  Pmct.  236 ;  23  Ga.  67 ;  43  Me. 
11.     Soe  13  Ark.  720. 

TRIPARTITE.  Consisting  of  three 
f>arts :  as,  a  deed  tripartife,  between  A  of  the 
fi  r«t  part,  B  of  the  second  part,  and  C  of  the 
third  rnrt. 

TRIPLICATIO  (Lai).    In  CivU  Law. 


The  reply  of  the  plaintiff  (<ictor)  to  the  re- 
joinder (dupliccUio)  of  the  defendant  (reus). 
it  corresponds  to  the  surrejoinder  of  common 
law.    Inst.  4.  14 ;  Bracton,  1.  5,  t.  5,  c  1. 

TRITAVT78  (Lat.).    In  Roman  Law. 

The  male  ascendant  in  the  sixth  degree.  For 
the  female  ascendant  in  the  same  <&gree  the 
term  is  tritavia.  In  forming  genealogical 
tables  this  convenient  term  is  still  used. 

TRITHINa  (Sax.  inihinga).  The  third 
part  of  a  county,  consisting  of  three  or  four 
nundreds. 

A  court  within  the  circuit  of  the  trithing, 
in  the  nature  of  a  oourt-leet,  but  inferior  to 
the  county  court  Camd.  102.  The  ridings 
of  Yorkshire  are  only  a  corruption  of  try- 
things.  1  Shtfswood,  Blackst.  Comm.  116; 
Spelman,  Gloss.  62 ;  Cowel. 

TRIUMVIRI  CAPITALES,  or  TRB- 
VIRI,  or  TRESVIRI  (Lat.).  In  Roman 
Law.  Officers  who  had  charge  of  the  prison, 
through  whose  intervention  punishments  were 
inflicted.  Sallust,  in  Ca/tZw.  They  had  eight 
lictors  to  execute  their  orders.  Vicat,  Yoc. 
Jur. 

TRIVIAL.  Of  small  importance.  It  is 
a  rule  in  equity  that  a  demurrer  will  lie  to  a 
bill  on  the  ground  of  the  triviality  of  the  mat- 
ter in  dispute,  as  being  below  the  dignity  of  the 
court.  4  Bouvier,  Inst.  n.  4237.  See  Hopk. 
112 :  4  Johns.  Ch.  N.  Y.  183 ;  4  Paige.  Ch. 
N.  Y.  364.     See  Maxims,  De  minimis, 

TRONAOB.  In  Engllah  Law.  A  cus- 
tomary duty  or  toll  for  weighing  wool:  so 
called  because  it  was  weighed  by  a  common 
trtmat  or  beam.    Fleta,  lib.  2,  c.  12. 

TROVER(Fr.  ^rourer,  tofind).  InFrao- 
tice.  A  form  of  action  which  lies  to  recover 
damages  against  one  who  has,  without  right, 
converted  to  his  own  use  goods  or  personal 
chattels  in  which  the  plaintiff  has  a  general  or 
special  property. 

The  action  was  originally  an  action  of  trespass 
on  the  oaae  where  goods  viere  found  by  (he  defend- 
ant and  retained  against  the  plaintiff's  rightful 
claim.  The  manner  of  gaining  possession  soon 
came  to  be  dis^regarded,  as  the  substantial  part  of 
the  action  is  the  eonvertion  to  the  defendant's  use : 
so  that  the  actios  lies  whether  the  goods  came  into 
the  defendant's  possession  hj  Jinding  or  othencite, 
if  be  fails  to  deliver  them  up  on  the  rightful  claim 
of  the  plaintiff.  It  differs  from  detinue  and  repU- 
vin  in  this,  that  it  is  brought  for  damages  anl  not 
for  the  specific  articles ;  and  from  treiipa$»  in  this, 
that  the  injury  is  not  necessarily  a  forcible  one,  as 
trover  may  bo  brought  in  any  case  where  trespass 
fur  injury  to  personal  property  will  lie;  but  the 
converse  is  not  true.  In  case  possession  was  gained 
by  a  trespass,  the  plaintiff  by  bringing  his  action 
in  this  form  waives  his  right  to  damages  for  the 
taking,  and  is  confined  to  the  injury  resulting  from 
the  conversion.  17  Pick.  Mass.  1 ;  21  id,  550 ;  17 
Me.  434;  7  T.  B.  Monr.  Ky.  209. 

fl*  The  action  lies  for  one  who  has  a  gene 
ral  or  absolute  property.  Buller,  Nisi  P.  33 ; 
2  Hill,  So.  C.  687  ;  25  ^e.  220 :  7  Ired.  No. 
C.  418;  23  Ga.  484;  22  Mo.  495,  together 
with  a  right  to  immediate  possef^sion.  16 
East,  607  ;  7  Term,  12 ;   1  Ry.  &  M.  99 ;  5 
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Pick.  Mass.  185  ;  9  id.  156 ;  22  id,  585  ;  15 
Wend.  N.  Y.  474 ;  6  Blackf.  Ind.  470 ;  7  id. 
361 ;  9  Yerf^.  Tenn.  262 ;  1  Brev,  So.  C.  495  ; 
4  Dev.  No.  C.  20 ;  4  Dev.  &  B.  No.  C.  323 ;  2 
Penn.  St.  318;  5  id.  46G;  11  Ala.  859;  42 
Me.  197 ;  19  N.  H.  419,  as,  for  example,  a 
vendor  of  property  sold  upon  condition  not 
fulfilled,  2  Brev.  So.  C.  324 ;  1  Meigs,  Tenn. 
76;  19  Vt.  371;  see  11  Vt.  388;  as  to  the 
effect  of  an  intervening  lien,  see  7  Term,  12 ; 
2  Crompt.  M.  <Sb  R.  Exch.  659 ;  1  Wash.  C.  C. 
174 ;  1  Hay w.  No.  C.  193 ;  15  Mass.  242 ;  6 
Serg.  &  R.  Penn.  300 ;  2  N.  H.  319 ;  6  Wend. 
N.  Y.  603 ;  or  a  special  property,  including 
actual  possession  as  against  a  stranger;  2 
Saund.  47  ;  1  Barnew.  &  Ad.  159 ;  11  East, 
626;   2  Bingh.  173;   34  Eng.  L.  &  Eo.  122; 

6  Johns.  N.  Y.  195 ;   11  id.  285  ;   12  id.  403  : 

7  Cow,  N.  Y.  297 ;  13  Wend.  N.  Y.  63 ;  15 
Mass.  242 ;   1  Pick.  Mass.  389 ;  9  id.  364 ; 

2  N.  H.  66,  319  ;  5  id.  237  ;  11  Vt.  351 ;  4 
Blaokf.  Ind.  395,  as,  for  example,  a  sheriff 
holding  under  rightful  process,  1  Pick.  Mass. 
232,  389  ;  9  id.  104 ;  1  N.  H.  289 ;  7  Johns. 
N.  Y.  32;  4  Vt.  81 ;  ^  id.  181 ;  15  id.  464; 
12  Me.  328 ;  2  Murph.  No.  C.  19 ;  a  mort- 
gagee in  possession,  5  Cow.  N.  Y.  323 ;  Const. 
So.  C.  141 ;  6  Harr.  A  J.  Md.  100;  3  Brev. 
No.  C.  68;  and  see  12. N.  H.  382;  31  Ala. 
N.  s.  447  ;  23  Conn.  70 ;  a  simple  bailee,  15 
Mass.  242;  Wright,  Ohio,  744,  or  even  a 
finder  merely,  9  Cow.  N.  Y.  670 ;  2  Ala.  320; 

3  Bibb,  Ky.  284 ;  3  Harr.  Del.  608 ;  and 
including  lawful  custody  and  a  right  of  de- 
tention as  against  the  general  owner  of  the 
goods  or  chattels.  2  Taunt.  268 ;  7  Cow.  N. 
Y.  329 ;  8  Wend.  N.  Y.  445  ;  3  Blackf.  Ind. 
419  ;  2  Rich.  So.  C.  13.  An  executor  or  ad- 
ministrator is  held  an  absolute  owner  by 
relation  from  the  death  of  the  decedent,  2 
Greenleaf,  Ev.  {  641 ;  8  East,  410;  9  Mete. 
Mass.  504;  2  Ga.  119;  1  Rice,  So.  C.  264, 
285 ;  3  Sneed,  Tenn.  484 ;  see  4  Barnew.  & 
Aid.  744;  and  he  may  maintain  an  action 
for  a  conversion  in  the  lifetime  of  the  de- 
cedent, T.  U.  P.  Charlt.  Ga.  261 ;  1  Root, 
Conn.  289  ;  6  Mass.  394,  and  is  liable  for  a 
conversion  by  the  decedent.  1  Hay  w.  No.  C. 
21.  308,  362. 

8«  The  property  affected  must  be  some  per- 
sonal chattel,  3  Serg.  &,  R.  Penn.  513 ;  3  N. 
H.  484;  2  D.  Chipm.Vt.  116,  specifically  set 
off  as  the  plaintiff  s,  4  Taunt.  648 ;  4  Barnew. 
&  C.  948  ;  5  id. 857  ;  6  id.  360 ;  3  Pick.  Mass. 
38 ;  7  Ired.  No.  C.  370 ;  5  Jones.  No.  C.  16 ; 
20  Vt.  144  ;  including  title-deeds,  2  Yeates^ 
Penn.  537  ;  a  copy  of  a  record,  Hardr.  Ill ; 
11  Pick.  Mass.  4§2 ;  money,  though  not  tied 
up,  4  Taunt.  24;  4  E.  D.  femith,  N.  Y.  162; 
see  1  Mo.  64;  negotiable  securities,  4  Barnew. 
&  Aid.  1 ;  3  Barnew.  &  C.  45 ;  4  Tyrwh. 
Exch.  485  ;  3  Johns.  N.  Y.  4.32 ;  1  Root,  Conn. 
125,  221 ;  15  Mass.  389 :  1  Pick.  Mass.  503 ; 
3  Vt.  99 ;  9  id.  216 ;  5  Blackf.  Ind.  419 ;  17 
Aln.  218 ;  27  Ala.  n.  s.  228 ;  animals  /erce 
naturccy  but  reclaimed,  10  Johns.  N.  Y.  102; 
trees  and  (^ps  severed  from  the  inheritance, 
1  Term,  55 ;  3  Mo.  137,  393 ;  7  Cow.  N.  Y. 
95 ;   15  Mass.  204 ;  8  Penn.  St  244 ;  9  id. 


343 ;  4  Cal.  184.  It  will  not  lie  for  property 
in  custody  of  the  law,  9  Johns.  N.  Y.  381, 
if  rightfully  held,  see  2  Ala.  576 ;  1  Add. 
Penn. 376,  or  to  which  the  title  must  be  deter- 
mined by  a  court  of  peculiar  jurisdiction 
only,  1  Cam.  &  N.  No.  C.  115 ;  see  14  Johns. 
N.  1.  273 ;  or  where  the  bailee  has  lost  the 
property,  had  it  stolen,  or  it  has  been  de- 
stroyed by  want  of  due  care.  2  Ired.  No.  C. 
98.    See  Conteksioh. 

There  must  have  been  a  conversion  of  the 

Sroperty  by  the  defendant.  5  T.  B.  Monr. 
Ly.  89 ;  8  Ark.  204.  And  a  waiver  of  such 
conversion  will  defeat  the  action.  20  Pick. 
Mass.  90.  For  what  constitutes  a  conversion, 
see  Conversion. 

The  declaration  must  state  a  rightful  pos- 
session of  the  goods  by  the  plaintiff,  1 
Hempst.  C.  C.  160;  must  describe  the  goods 
with  convenient  certainty,  though  not  so 
accurately  as  in  detinue,  Buller,  Nisi.  P.  32; 
5  Gray,  Mass.  12;  must  formally  allege  a 
finding  by  the  defendant,  and  must  aver  a 
conversion.  12  N.  Y.  313.  It  is  not  indis- 
pensable to  state  the  price  or  value  of  the 
thing  converted.    2  Wash.  Va.  192. 

T%e  plea  of  not  guilty  raises  the  general 
issue. 

Judgment  when  for  the  plaintiff  is  that  he 
recover  his  damages  and  costs,  or,  in  some 
states,' in  the  alternative,  that  the  defendant 
restore  the  goods  or  pay,  etc.,  19  Ga.  579; 
when  for  the  defendant,  .that  he  recover  his 
costs.  The  measure  of  damages  is  the  value 
of  the  property  at  the  time  of  the  conversion, 
with  in  rarest.  17  Pick.  Mass.  1;  1  Mete 
Mass.  172 ;  7  T.  B.  Monr.  Ky.  209 ;  8  Dan. 
Ky.  192;  38  Me.  174;  17  Ala.  191 ;  26  Ala. 
N.  s.  213  ;  2  Hill,  N.  Y.  132;  4  Cow.  N.  Y. 
53  :  •  21  Barb.  N.  Y.  92 ;  30  Vt.  307 ;  19  Mo. 
407  ;  22  id.  394. 

TR07  "WEIGHT.  A  weight  less  pon- 
derous than  the  avoirdupois  weight,  in  the 
proportion  of  seven  thousand  for  the  latter 
to  five  thousand  seven  hundred  and  sixty  to 
the  former.    Dane,  Abr.    See  Weights. 

TRUCE.  In  International  Law.  An 
agreement  between  belligerent  parties  by 
which  they  mutually  engage  to  forbear  all 
acts  of  hostility  against  each  other  for  some 
time,  the  war'still  continuing.  Burlamaqui, 
N.  A  P.  Law,  pt.  4,  c.  11,  J  1. 

Truces  are  of  several  kinds:  general^  ex- 
tending to  all  the  territories  and  dominions 
of  both  parties ;  and  particular ^  restrained  to 
particular  places:  as,  for  example,  by  sea, 
and  not  by  land,  etc.  /d.  part  4,  c.  11,  {  5. 
They  are  also  abaoluiet  indeterminate^  and 
general;  or  limited  vnd  determined  to  certain 
things:  for  example,  to  bury  the  dead.  lb. 
idem.  See.  1  Kent,*  Comm.  159 ;  Halleck, 
Int.  Law,  654;  Wheaton,  Int.  Law,  682. 

TRUCE  OF  ODD  (Law  L.  trema  Dei; 
Sax.  treuge  or  trewa^  from  Germ,  treu ;  Pr. 
tr^vedeDieu).  In  the  middle  ages,  a  limita- 
tion of  the  right  of  private  warfare  intro- 
duced by  the  church.  This  truce  provided 
that  hostilities  should  cease  on  holidays,  from 
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Thursday  OTening  to  Sunday  evening  of  each 
week,  the  whole  season  of  Advent  and  Lent, 
and  the  octaves  of  great  festivals.  The 
penalty  for  breach  of  the  truce  was  ezcom- 
m  unication.  The  protection  of  this  truce  was 
also  extended  constantly  to  certain  places, 
as,  churches,  convents,  hospitals,  etc.,  and 
certain  persons,  as,  clergymen,  peasants  in 
the  field,  crusaders,  Clermont,  1095,  and,  in 
seneral,  all  defenceless  persons.  It  was  first 
introduced  into  Acquitaine  in  1077,  and  into 
England  under  William  the  Conqueror.  Encyc. 
Anier. 

TRITE  BIZiIi.  In  Practioe.  Words  in- 
dorsed on  a  bill  of  indictment  when  a  grand 
jury,  after  having  heard  the  witnesses  for 
the  government,  are  of  opinion  that  there  is 
sufficient  cause  to  put  the  defendant  dn  his 
trial.  Formerly  the  indorsement  was  BiUa 
vera  w^hen  legal  proceedings  were  in  Laitin ; 
it  is  still  the  practice  to  write  on  the  back  of 
the  bill  IgnoramuB,  When  the  jury  do  not 
find  it  to  be  a  true  bill,  the  better  opinion 
IS  that  the  omission  of  the  words  a  true  bill 
does  not  vitiate  an  indictment.  11  Gush. 
Mass.  473  ;  13  N.  H.  488.  See  5  Me.  432, 
and  Bennett's  note ;  Qrano  Jury. 

TRT78T.  A  right  of  property,  real  or 
personal,  held  by  one  party  tor  the  benefit 
of  another. 

a 

The  party  holding  is  called  the  lrN«ftf«,  imd  the 
party  for  whose  benefit  the  right  is  held  is  called  the 
ee»tai  que  tnut,  or,  using  a  better  term,  the  bene- 
fieiary, 

SometimM  the  equitable  title  of  the  beaefioiary,'* 
aometimea  the  obligation  of  the  traatee,  and,  again, 
the  right  held,  is  called  the  trust. 

But  the  right  of  the  benefieiary  U  in  the  trust  ,* 
the  obligation  of  the  trustee  rennUnfrom  the  trust; 
and  the  right  held  is  the  tuhject-matter  of  the  trust. 
Neither  of  them  is  the  tmat  itself.  All  together 
they  constitute  the  trust. 

Professor  Parker,  MS.  Leotnrea  in  the  Law  School 
of  Harvard  College. 

An  equitable  right,  title,  or  interest  in  pro- 
perty, real  or  personal,  distinct  from  its  legal 
ownership. 

A  personal  obligation  for  paying,  deliver- 
ing, or  performing  any  thing  where  the  person 
trusting  has  no  real  right  or  security,  for  by 
that  act  be  confides  altogether  to  the  faith- 
fulness of  those  intrusted. 

An  obligation  upon  a  person,  arising  out  of 
a  confidence  reposed  in  him,  to  apply  pro- 
perty faithfully  and  according  to  such  con- 
fidence. Willis,  Trust.  1;  4  Kent,  Comm. 
295 ;  2  Fonblanque,  Eq.  1 ;  1  Saunders,  Uses 
and  Tr.  6 ;  Cooper,  Eo.  Plead.  Introd.  27  ;  3 
Blackstone,  Comm.  431. 

The  Komnn  Jidei-eommtsta  were,  nnder  the  name 
of  uses,  first  introduced  by  the  clergy  into  Eng- 
.Und  in  the  reign  of  Richard  II.  or  Bdward  III., 
and,  while  pereeveringly  prohibited  by  the  clergy 
and  wholly  discountenanced  by  the  conrts  of  com- 
mon law,  they  grew  into  pnblic  favor,  and  gradually 
developed  into  something  like  a  regular  branch  of 
law,  as  the  oourt  of  chancery  rose  into  impr>rtance 
and  power.  For  along  time  the  beneficiary,  or  ceHtui 
que  tnt«ty  was  without  adequate  protection  ;  but  the 
Statute  of  Use?,  passed  in  27  Henry  VIII.,  gave  ade- 
quate protection  to  the  interests  of  the  cfttui  que 


tni9t.  Prior  to  this  statute  the  terms  use  and  trust 
were  used,  if  not  indijicriminaloly,  at  least  without 
accurate  di^tinctiun  between  them.  The  distinction, 
so  far  as  there  was  one,  was  between  passive  uses, 
where  the  feufifee  had  uu  active  duties  imposed  on 
him,  and  active  trusts,  where  the  feoffee  had  some- 
thing tu  do  in  connection  with  the  estHte.  The  Stat- 
ute of  Uses  sought  to  unite  the  seisin  with  the  use, 
n)aking  no  distinction  between  uses  and  trusts,  the 
result  being  that,  by  a  strict  construction,  both  uses 
and  trusts  were  finally  taken  out  of  its  intended  opera- 
tion and  were  both  included  under  the  term  trust. 
The  statute  was  passed  in  1538;  but  trusts  did  not 
become  settled  on  their  present  basis  till  Lord  Not- 
tingham's time,  in  1676.  2  Washburn,  Real  Prop. 
Index,  Ti'wit ;  I  Greenleaf,  Cruise,  Dig.  338. 

Active  trusts  are  those  in  which  the  trustee 
has  some  duty  to  perform,  so  that  the  legal 
estate  must  remam  in  him  or  the  trust  be 
defeated. 

An  executed  trust  is  one  where  the  legal  or 
equitable  estate  passes  to  the  trustee  at  ite 
creation.     1  Preston,  Est.  190. 

An  executory  trust  is  one  which  is  to  be 
perfected  at  a  future  period  by  a  conveyance 
or  settlement:  as,  in  case  of  a  conveyance  to 
B  in  trust  to  convey  U)  C. 

Express  trusts  are  those  which  are  created 
in  express  terms  in  the  deed,  writing,  or 
will.  The  terms  to  create  an  express  trust 
will  be  sufficient  if  it  can  be  fairly  collected 
upon  the  face  of  the  instrument  that  a  trust 
was  intended.  Express  trusts  are  usually 
found  in  preliminary  sealed  agreements,  such 
as  marriage  articles,  or  articles  for  the  pur^ 
chase  of  land ;  iu  formal  conveyances,  such 
as  marriage  settlements,  terms  for  years, 
mortgages,  assignments  for  the  payment  of 
debts,  raising  portions,  or  other  purposes; 
and  in  wills  and  testaments,  when  the  be- 
quests involve  fiduciary  interests  for  private 
benefit  or  public  charity.  Tliey  may  be  .created 
even  by  parol.     0  Watts  &  S.  Penn.  97. 

Implied  trusts  are  those  which,  without 
beingexpressed,  are  deducible  from  the  nature 
of  thd  transaction  as  matters  of  intent,  or 
which  are  superinduced  upon  the  transaction 
by  operation  of  law,  as  matters  of  equity, 
independently  of  the  particular  intention  of 
the  parties.  The  term  is  used  in  this  gene- 
ral sense,  including  constructive  and  resulting 
trusts,  see  these  titles,  and  also  in  a  more 
restricted  sense,  excluding  those  classes. 

A  passive  or  dry  trust  is  one  which  requires 
the  performance  of  no  duty  by  the  trustee  to 
carry  out  the  trust,  but  by  force  of»  which 
the  legal  title  merely  rests  in  the  trustee. 

3.  A  trust  arises  when  property  has  been 
conferred  upon  one  person  and  accepted  by 
him  for  the  benefit  or  another.  The  fbrmer 
is  a  trustee,  and  holds  the  legal  title,  an4  the 
latter  is  called  the  cestui  ifue  trusty  or  bene- 
ficiary. In  order  to  originate  a  trust,  two 
things  are  essential,— ^r«<,  that  the  owner- 
ship conferred  be  connected  with  a  right,  or 
interest,  or  duty  for  the  benefit  of  another; 
and,  second,  that  the  property  be  accepted  on 
these  conditions. 

Before  the  Statute  of  Frauds,  29  Car.  II.  o, 
3,  {2  7,  9,  a  trust,  either  in  regaitt  to  real  ot 
personal  estate,  might  have  been  -^reated  by 
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parol  R8  well  as  by  writing.  That  statute 
required  all  trusts  as  to  real  estate  to  be  in 
writing.  4  Keut,  Comm.  305  ;  Adams,  £q. 
27,  2«;  5  JohDS.  N.  Y.  1 ;  16  Vt.  525. 

No  particular  form  of  words  is  requisite  to 
create  a  trust.  The  court  will  determine  the 
intent  from  the  general  scope  of  the  lan- 
guage. 10  Johns.  N.  Y.  406 ;  4  Kent,  Comm. 
305. 

The  facts,  however,  to  warrant  the  inference 
of  a  trust,  must  be  more  than  Joose  and 
general  declarations ;  but,  on  the  other  hand, 
parol  declaration  will  not  be  received  to 
contradict  the  inference  of  a  trust  in  land 
fairly  deducible  from  written  declarations. 
5  Johns.  Ch.  N.  Y.  2. 

A  trust,  as  to  personal  property,  may  be 

F roved  bv  parol  evidence.     1  6ail.  Ch.  &>.  C. 
10  ;    1  ilare,  Ch.  158  ;   Adams,  Eq.  28 ;    3 
Sharswood,  Blackst.  Comm.  431. 

If  a  trustee  dies,  or  fails  or  refuses  to  exe- 
cute or  accept  the  trust,  or  no  trustee  is 
named,  the  trust  does  not  for  that  reason  fail. 
It  is  a  settled  rule  that  the  court  of  chancery 
will  provide  a  trustee  or  attend  to  the  execu- 
tion of  the  trust.  2  Vern.  Ch.  97  ;  4  Ves. 
Ch.  108 ;  10  Sim.  Ch.  256 ;  Adams,  Eq.  30. 

Trusts  are  interpreted  by  the  ordinary 
rules  of  law,  unless  the  contrary  is  expressed 
in  the  language  of  the  trust.  15  Ind.  269 ; 
3  Des.  So.  C.  256.  Most  of  the  states  have 
special  legislation  upon  the  subject,  making 
the  systems  of  the  different  states  too  various 
for  fuller  development  here.  See  4  Kent, 
Comm,  290-295;  Hill,  Trustees;  Lewin, 
Trusts;  Greenleaf,  Cruise,  Dig.;  Washburn, 
Real  Prop.;  Story,  Eq.  Jur. ;  Spence,  Eq. 
Jur. ;  Adams,  Eq'.;  CoNbTRucTiVK  Trusts; 
Implied  Trusts  ;  Resulting  Trusts. 

I^USTEXS.  A  person  in  whom  some 
estate,  interest,  or  power  in  or  affecting  pro- 

Eerty  of  any  description  is  vested  for  the 
enefit  of  another. 

One  to  whcm  property  has  been  conveyed 
to  be  held  or  managed  for  another. 

9.  To  a  certain  extent,  executors,  adminis- 
trators, guardians,  and  assignees  are  trustees, 
and  the  law  of  trusts  so  far  is  applicable  to 
tbem  in  their  capacity  of  trustees.  Hill, 
Trust.  49. 

Trusts  are  not  strictly  cognizable  at  com- 
mon law,  but  solely  in  equity.     16  Pet.  25. 

A  trustee  after  having  accepted  a  trust 
cannot  discharge  himself  of  his  trust  or  re- 
fponsibility  by  resignation  or  a  refusal  to 
perform  the  duties  of  the  trust ;  but  he  must 
procure  his  discharge  either  by  virtue  of  the 
provisions  of  the  instrument  of  his  appoint- 
menl,  or  by  the  consent  of  all  interested,  or 
by  an  order  of  a  competent  court.  4  Kent, 
Comm.  311 ;  11  Paige,  Ch.  N.  Y.  314. 

Trustees  are  not  allowed  to  speculate  with 
the  trust-property,  or  to  retain  any  profits 
made  by  the  use  of  the  same,  or  to  become 
the  purchasers  upon  its  sale.  If  beneficial  to 
the  parties  in  interest,  the  purchase  by  the 
trustee  vnnx  be  retained  or  confirmed  by  the 
court.  And  the  trustee  may  be  c<  mjrelled  to 
g^'count  for  and  pay  over  to  the  cestui  que 


trust  all  profits  made  by  any  uf  e  of  the  trust 
property.  4  Kent,  Comm.  438 ;  2  Johns.  Ch. 
N.  Y.  262 ;  4  How.  503. 

A  court  of  equity  never  allows  a  trust  tu 
fail  for  want  of  a  trustee.  5  Paige,  Ch.  N.  Y. 
46 ;  6  Whart  Penn.  571 ;  6  B.  Monr.  Ky. 
113. 

d*  Whenever  it  becomes  necessary,  the 
court  will  appoint  a  new  trustee,  and  this 
though  the  instrument  creating  the  trust 
contain  no  power  for  making  such  appoint- 
ment. The  power  is  inherent  in  the  court. 
7  Ves.  Ch.  480;  2  Sandf.  Ch.  N.  Y.  336;  1 
Beav.  Rolls,  467.  So  the  court  may  create  a 
new  trustee  on  the  resignation  of  the  former 
trustee.  11  Paige,  Ch.  N.  Y.  314 ;  3  Barb. 
Ch.  N.  Y.  76 ;  Hill,  Trust.  190. 

The  mere  naming  a  person  trustee  does 
not  constitute  him  such.  There  must  be  an 
acceptance,  express  or  implied.  But  if  the 
person  named  trustee  does  not  wish  to  be 
neld  responsible  as  such,  he  should,  before 
meddling  with  the  duties  of  a  trustee,  for^ 
mally  disclaim  the  trust.  7  Gill  A  J.  Md.  157 ; 
1  Pick.  Mass.  370 ;  Hill,  Trust.  214. 

Ordinarily,  no  writing  is  necessary  to  oon 
stitute  the  acceptance  of  even  a  irnst  is 
writing.     12  N.  H.  432. 

4«  The  office  and  duties  of  trustees  being 
matters  of  personal  confidence,  they  are  not 
allowed  to  aelegate  these  powers  unless  such 
a  power  is  expressly  given  by  the  authority 
by  which  they  were  created ;  and  where  one 
01  several  trustees  dies,  the  trust,  as  a  gene- 
ral rule,  in  the  United  States,  will  devolve 
on  the  survivor,  and  not  on  the  ^eirs  of  the 
deceased.  Hill,  Trust.  175 ;  2  Moll.  Ch.  276; 
3  Mer.  Ch.  412;  11  Paige,  Ch.  N.  Y.  314. 

While  the  law  allows  any  person  named  as 
trustee  to  disclaim  or  renounce,  he  cannot,  if 
he  has  by  any  means  accepted  and  entered 
upon  the  trust,  rid  himself  of  the  duties  and 
responsibilities  after  such  acceptance,  except 
bv  a  legal  discharge  by  competent  authority. 
4'Johns.  Ch.  N.  Y.  136 ;  11  Paige,  Ch.  N.  Y. 
314;  1  Mylne  &  K.  Ch.  195. 

5.  The  trustee  is  in  law.generally  regarded 
as  the  owner  of  the  property,  whether  the 
same  be  real  or  personal.  Hill,  Trust.  229. 
Yet  this  rule  is  subject  to  material  qualifica- 
tions when  taken  in  connection  with  the 
doctrines  of  powers  and  usee,  and  the  legisla- 
tion of  the  several  states.  2  Atk.  Cb.  2^3 ; 
1  How.  134 ;  4  Kent^  Ccmm.  321 ;  Cruise, 
Dig.  tit.  12,  c.  1,  {  26;  Sugden,  Pow.  174, 
6th  ed.;  Hill,  Trust.  229-239. 

The  quality  and  continuance  of  the  estate 
of  a  trustee  will  be  determined  by  the  pur- 
pose and  exigency  of  the  trust,  rather  (nan 
by  the  phracet  logy  employed  in  the  descrip- 
tion of  the  estate  conveyed ;  and,  therefore, 
if  the  language  be  that  the  estate  ^oes  to  the 
trustee  and  his  heirs,  it  may  be  limited  to  a 
shorter  period  if  thereby  the  purposes  of  the 
creation  of  the  trust  are  satisfied.  8  Hare, 
Ch.  156 :  4  Den.  N.  Y.  385  ;  2  Exch.  593 ;  11 
B.  Monr.  Ky.  233. 

6*  Where  there  are  Feveral  trustees,  they 
are  held  to  hold  as  joint-tenants,  and  on  the 
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death  of  ivny  one  the  property  remainB  vested 
in  the  sarviyor  or  survivors;  and  on  the 
death  of  the  last  the  property,  if  personal  (at 
common  law),  went  to  tne  heir  or  personal 
representative  of  the  last-deceased  trustee. 
But  the  rule  as  to  trust-property  goins  to 
heirs  and  executors  is  changed  in  most  ot  the 
states,  so  that  in  theory  the  court  of  chancery 
assumes  the  control  and  it  appoints  a  new 
trustee  on  the  decease  of  former  trustees. 
Hill,  Trust.  305 ;  13  Sim.  Cb.  91 ;  4  Kent, 
Comm.  311;  11  Paige,  Ch.  N.  Y.  13;  10  Mo. 
755 ;  16  Ves.  Ch.  27. 

Each  trustee  has  equal  interest  in  and 
control  over  the  trust  estate ;  and  hence,  as  a 
general  rule,  they  cannot  (as  executors  may) 
act  or  bind  the  trust  separately,  but  must  act 
jointly.  4  Ves.  Ch.  97 ;  3  Atk.  Ch.  384 ;  8 
Cow.  N.  Y.  544 ;  20  Me.  504 ;  11  Barb.  N.  Y. 
527. 

One  trustee  may  be  held  responsible  for 
losses  which  he  has  enabled  a  co-trustee  to 
cause,  though  there  was  no  actual  participa^ 
tion  by  him.  18  Ohio,  509 ;  5  How.  233 ;  10 
Penn.  St.  149;  3  Sandf.  Ch.  N.  Y.  99. 

Where  the  legal  estate  is  yested  in  trustees, 
all  actions  at  law  relative  to  the  trust-pro- 
perty must  be  brought  in  their  name,  but  the 
trustee  must  not  exercise  his  legal  powers  to 
the  prejudice  of  a  cestui  que  irustf  and  third 
persons  must  take  notice  of  this  limitation  of 
the  legal  rights  of  a  trustee.  2  Yem.  Ch. 
197 ;  Hill,  Trust.  503. 

T«  The  trustee  (and  his  personal  repre- 
sentatives and  heirs  to  the  extent  of  any 
property  received  from  the  trustee)  is  re- 
sponsible in  suit  for  any  breach  of  trust,  and 
will  be  compelled  to  compensate  what  his 
negligence  has  lost  of  the  trust  estate.  He 
is  not  only  chargeable  with  the  principal  and 
income  of  the  trust-property  he  has  received, 
but  is  liable  for  an  amount  equal  to  what, 
with  good  management,  he  might  have  re- 
ceived; and  this  includes  interest  on  sums 
he  has  needlessly  allowed  to  remain  where  it 
earned  no  interest.  11  Ves.  Ch.  60 ;  2  Beav. 
Rolls.  430 ;  4  Russ.  Ch.  195 ;  15  Eng.  L.  & 
Bq.  591;  2  Johns.  Ch.  N,  Y.  62;  1  Bradf. 
Surr.  N.  Y.  325 ;  Hill,  Trust.  522. 

TRT78TEB.    In  Scotch  Law.    He  who 

creates  a  trust. 

TRUSTEE  PROCESS.    In  Praotioa. 

A  means  of  reaching  goods,  property,  and 
credits  of  a  debtor  in  the  hands  of  third 

Sersons,  for  the  benefit  of  an  attaching  cre- 
itor. 

It  IB  a  prooess,  bo  called,  in  the  New  England 
states,  and  Bimilar  to  the  garnishee  process  of 
others.  It  is  a  process  given  by  statute  15  of  the 
statutes  of  MassachasettB.  All  goods,  effects,  and 
credits  so  intrusted  or  deposited  in  the  hands  of 
others  that  the  same  cannot  be  nttaefaed  by  ordi- 
nary process  of  law,  may  by  an  original  writ  or 
prodess,  the  form  of  which  is  given  by  tbe  statate, 
be  attached  in  whose  hands  or  possession  soever 
they  may  be  found,  and  they  shall,  from  the  service 
of  the  writ,  stand  bound  nnd  bo  held  to  satisfy 
•vcfa  judgment  as  the  plaintiff  may  recover  against 
the  principal  defendant.     Cushing,  Trustee  Pro.  2. 

Xhe  troBtees  on  sueiiig  out  and  service  of  the 


process,  according  to  statute,  and  its  entry  in  oonrty 
may  come  into  court  and  be  examined  on  oath  as 
to  property  of  the  principal  In  their  hands.  If  the 
plaintiff  recovers  against  the  principal,  and  there 
are  any  trustees  who  have  not  discharged  them- 
selves under  oath,  he  shall  have  execution  against 
them.  Cushing,  Trustee  Process,  4;  2  Kent,  Comm. 
8th  ed.  497,  note. 

TRUTH.     The  actual  state  of  things. 

In  giving  his  testimony,  a  witness  is  required 
to  tell  the  truth,  the  whole  truth,  and  nothing 
but  the  truth ;  for  the  object  in  the  examina- 
tion of  matters  of  fact  is  to  ascertain  truth. 

In  actions  for  slander  and  libel,  the  truth 
of  the  statements  may  be  given  in  evidence  in 
some  cases.  The  matter  has  been  made  the 
subject  of  statutory  regulation.  See  Heard, 
Libel  &  S. 

TUB.  In  Maroantile  Law.  A  measure 
containing  sixty  pounds  of  tea,  and  from  fifty- 
six  to  eighty-six  pounds  of  camphor.  Jacob, 
Law  Diet. 

TUB-MAN.  In  English  Law.  A 
barrister  who  has  a  pre-audience  in  the  ex- 
chequer, and  also  one  who  has  a  particular 
place  in  court,  is  so  called. 

TUMBREL.  An  instrument  of  punish- 
ment made  use  of  by  the  Saxuns,  chiefly  for 
the  correction  of  scolding  women  by  ducking 
them  in  water,  consisting  of  a  stool  or  chair 
fixed  to  the  end  of  a  long  pole. 

2*  In  Domesday  it  is  called  cathedra  HercorUf 
and  tt  described  as  cathedra  in  quo  rixote  muUtret 
itedentet  aqw't  demergebantUTf  and  seems  to  bo  no 
other  than  what  has  more  recently  been  called  a 
ducking  or  cucking  stool.  Bracton  writes  it  tym^ 
borella,  of  which  perhaps  tumbrel  is  a  corruption. 
It  was  sometimes  also  called  a  trebueket,  from  the 
stool  or  bucket  in  which  the  prisoner  was  placed 
when  put  down  into  the  water  being  fixed  to  the 
end  of  a  tree  or  piece  of  timber.  Lord  Coke,  how- 
ever, says  it  properly  signifies  a  dung-cart,  and 
that  every  lord  of  a  leet  or  market  ought  to  have 
a  pillory  and  tumbrel,  and  that  the  leet  eould  be 
forfeited  for  the  want  of  either. 

3.  This  antique  punishment  was  also  inflicted 
upon  bakers,  brewers,  and  other  transgressors  of 
the  sumptuary  laws,  who  were  placed  upon  such  a 
stool  and  immerged  in  »tereore, — that  is,  in  filthy 
water.  By  a  statute  of  Henry  III.,  in  the  year 
1250,  entitled  the  statute  of  the  pillory  and  tum- 
brel, a  baker  or  brewer  off^ending  against  the 
assize  of  bread  or  of  malt  shall  suffer  bodily  punish- 
ment; that  is,  a  baker  in  the  pillory  and  a  brewer 
to  the  tumhnX,  p%»tor  patiatur  eollUtriyium  braciii- 
tn'r  trebueetnm. 

The  last  attempt  on  record,  by  legal  process, 
seems  to  have  been  on  the  27th  of  April,  1745,  of 
which  we  find  the  following  account  in  the  Londom 
Evening  Post  of  that  day.  "  Laat  week  a  woman 
that  keeps  the  Queen's  Head  alehouse,  at  Kingston 
in  Surrey,  was  ordered  by  the  court  to  be  ducked  for 
scolding,  and  was  accordingly  placed  in  a  chair  and 
ducked  in  the  river  Thames,  under  Kingston  bridge, 
in  the  presence  of  two  thousand  or  three  thousand 
people."  The  statute  authorising  such  punish- 
ments was  finally  repealed  by  a  statute  of  1  Victoria 
in  1837. 

TITN.  A  measure  of  wine  or  oil,  contain* 
ing  four  hogsheads. 

TUNORBVB  (Sax.  iungardeva,  i.e.  villa 
prceponiius),  A  reeve  or  bailiflT.  Spelman» 
Uloss.;  Cowel. 
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One  who  id  estates,  which  we  call  manors, 
sustains  Ihe  character  of  master,  and  in  his 
stead  disposes  and  arranges  every  thing.  Qui 
in  villis  (qucB  dicimus  maneriis)  domini  per' 
Monam  sustinet^  ejusque  vice  omnia  disponii 
atque  modercUur, 

TXTRBART.  In  English  Law.  A  right 
to  dig  turf;  an  easement. 

TURNKET.  A  person  under  the  super- 
intendence of  a  jailer,  whose  employment  is 
to  open  and  fasten  the  prison-doors  and  to 
prevent  the  prisoners  from  escaping. 

It  is  his  duty  to  use  due  diligence ;  and  he 
may  be  punished  for  gross  neglect  or  wilful 
misconduct  in  permitting  prisoners  to  escape. 

TURNPIKE.  A  gate  set  across  a  road, 
to  stop  travellers  and  carriages  until  toll  is 
paid  for  passage  thereon.  In  the  United 
States,  turnpike-roads  are  often  called  turn- 
pikes:* just  as  mail-coach,  hackney-coach, 
stage-coach,  are  shortened  to  mail,  hack,  and 
stage.    Encyc.  Am. 

TURNPIKE-ROAD.  A  road  or  high- 
way over  which  the  public  have  the  right  to 
travel  upon  payment  of  toll,  and  on  which 
the  parties  entitled  to  such  toll  have  the 
right  to  erect  gates  and  bars  to  insure  its 
payment.  6  Mees.  i  W.  Exch.  428 ;  1  Railw. 
Cas.  665;  22  Eng.  L.  &  Eq.  113;  16  Pick. 
Mass.  175. 

3«  Turnpike-roads  are  usually  made  by 
corporations  under  legislative  authority ;  and, 
the  roads  being  deemed  a  public  use,  such 
corporations  are  usually  armed  with  the 
power  to  take  private  property  for  their  con- 
struction, upon  making  just  compensation. 
In  the  execution  of  this  power,  they  are 
bound  to  a  strict  compliance  with  the  terms 
upon  which  it  is  given,  and  are  subject  to 
the  rules  which  govern  the  exercise  of  the 
right  of  eminent  domain  under  the  constitu- 
tions of  the  several  states.  7  Dan.  Ky.  81 ; 
3  Humphr.  Tenn.  456 ;  6  Ohio,  15 ;  10  id, 
396 ;  25  Penn.  St  229 ;  18  Ga.  607 ;  19  id. 
427.  In  estimating,  the  damages  to  be 
awarded  for  lands  taken  for  a  turnpike-road, 
the  rule  is  to  allow  the  value  of  the  land  and 
its  improvements,  deducting  therefrom  the 
benefits  from  the  road  and  the  additional 
value  given  by  it  to  the  remaining  property. 
20  Penn.  St.  91, 95,  97.  The  legislature  may 
authorize  the  conversion  of  an  existing  high- 
way into  a  turnpike-road,  11  Vt.  198;  18 
Conn.  32;  3  Barb.  N.  Y.  459;  4  Humphr. 
Tenn.  467,  without  any  pecuniary  equivalent 
to  the  owner  of  the  teey  such  road  still  re- 
maining a  public  highway.  2  Ohio  St.  419. 
Under  the  power  to  take  land  for  this  pur- 
pose, the  corporation  may  take  land  for  a 
toll-house  ana  a  cellar  under  it  and  a  well 
for  the  use  of  the  family  of  the  toll-keeper. 
9  Pick.  Mass.  109.  A  turnpike-road  being 
a  highway,  any  obstruction  placed  thereon 
renders  the  author  of  it  liable  as  for  a  public 
nuisance.  1^  Pick.  Mass.  175 ;  8  Wend.  N.  Y. 
665. 

8*  Turnpike  companies,  so  long  as  they 


continue  to  take  toll,  are  bound  to  use  ordi 
nary  care  in  keeping  their  roads  in  suitable 
repair,  and  for  any  neglect  of  this  duty  are  . 
liable  to  an  action  on  the  case  for  the  dam- 
ages to  any  person  specially  injured  thereby, 
6  Johns.  N.  Y.  90;  7  Conn.  86;  11  Wend, 
N.  Y.  597 ;  11  Ohio,  197  ?  6  N.  H.  147  ;  10 
Pick.  Mass.  35 ;   18  id,  357 ;  9  Penn.  St.  20 ; 

5  Ind.  286;  11  Vt.  531;  22  id,  119;  23  id. 
104 ;  24  id,  480 ;  1  Spence,  N.  J.  323 ;  and 
to  an  indictment  on  the  part  of  the  public. 
11  Wend.  N.  Y.  597;  10  Yerg.  Tenn.  525 ;  4 
Ired.  No.  C.  16 ;  10  Humphr.  Tenn.  97 ;  26 
Ala.  N.  8. 88 ;  1  Harr.  N.  J.  222 ;  9  Barb.  N. 
Y.  161 ;  2  Gray,  Mass.  58. 

The  law  of  travel  upon  turnpike-roads  is 
the  same  as  upon  ordinary  roads,  except  as 
regards  the  payment  of  tolls.  If  there  be 
any  ambiguity  m  the  authority  granted  to  a 
turnpike  company  to  take  toll,  it  will  be  con- 
strued rather  in  favor  of  the  public  than  of 
the  grantee.    2  Barnew.  &  Ad.  792 ;  2  Mann. 

6  G.  134.  Travellers  are  liable  for  toll  though 
they  avoid  the  gates,  2  Root,  Conn.  524 ;  10 
y  1. 197 ;  but  not  for  travel  between  the  gates 
without  passing  the  same.  2  B.  Monr.  Ky. 
30 ;  10  Ired.  No.  G.  30 ;  11  Yt.  381.  Exemp- 
tions from  toll  are  construed  most  liberally 
in  favor  of  the  community.  Angell,  Higbw. 
I  359. 

4*  A  road  or  turnpike  laid  out  by  an  indi- 
vidual or  by  the  selectmen  of  the  town  to 
facilitate  the  evasion  of  toll  by  travellers 
upon  a  turnpike-road  will  entitle  the  turnpike 
company  to  an  action  on  the  case  for  the 
damages,  or  to  an  injunction  ordering  the 
same  to  be  closed.  10  N.  H.  133 ;  13  id.  28; 
18Conn.4dl;  8  Humphr. Tenn. 286;  IJohns. 
Ch.  N.  Y.  315 ;  12  Barb.  N.  Y.  553.  And 
see  4  Johns.  Oh.  N.  Y.  150 ;  6  id,  101.  And 
such  company  is  entitled  to  compensation  for 
the  injury  to  their  franchise  by  a  highway 
which  intersects  their  road  at  two  distinct 
points  and  thereby  enables  travellers  to  evade 
the  payment  of  tolls,  though  such  highway 
be  regularly  established  by  the  proper  au- 
thorities to  meet  the  necessities  of  public 
travel.  1  Barb.  N.  Y.  286.  But  see  2  N.  H. 
199 ;  10  id,  133 ;  12  La.  Ann.  649. 

If  a  turnpike  company  abuses  its  powers, 
or  fails  to  comply  with  the  terms  of  its  char- 
ter, it  is  liable  to  be  proceeded  against  by 
quo  warranto  for  the  forfeiture  of  its  fran- 
chise. 23  Wend.  N.  Y.  193, 223, 254 ;  1  Zabr. 
N.  J.  9 ;  2  Swann,  Tenn.  282. 

TXTRPia  CAUSA  (Lat.).  A  base  or 
vile  consideration,  forbidden  by  law,  which 
makes  the  contract  void :  as,  a  contract  the 
consideration  of  which  is  the  future  illegal 
cohabitation  of  the  obligee  with  the  obligor. 

TURPITUDE  ( Lat.  turpitudo,  from  iurpist 
base).  Every  thing  done  contrary  to  justice, 
honesty,  modesty,  or  good  morals,  is  said  to 
be  done  with  turpitude. 

TUTEIiA  (Lat.).  A  power  given  by  the 
civil  law  over  a  free  person  to  defend  him 
when  by  reason  of  his  age  he  is  unal  le  to 
defend  himself.    Women  by  the  civil  law 
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oould  only  be  tutors  of  their  own  children. 
A  child  under  the  power  of  his  father  was 
not  subject  to  tutelage,  because  not  a  free 
person,  caput  liberum,  D.  lib.  26,  tit.  1,  ff.  e/« 
tutdU;  Inst.  lib.  1,  tit.  13,  de  tutelis  ;  Inst, 
lib.  3,  tit.  28,  de  obligaiionihus  qua  ex  quasi 
cont  nascuntur,    NovelluB,  72.  94.  155.  118. 

LegiUma  iuiela  was  where  the  tutor  was 
appointed  by  the  magistrate.    Leg.  1,  D.  ff.  de 

Itg,  tuL 

Testamentaria  tutda  was  where  the  tutor 
was  appointed  by  will.  D.  lib.  26,  tit.  2,  ff. 
de  iesiament.  tut. ;  C.  lib.  5,  tit.  28,  de  testa- 
mtnt,  tut.;  Inst.  lib.  1,  tit.  14,  qui  testatnento 
tutares  daH  possunt, 

TUTOR.  In  Civil  Law.  One  who  has 
been  lawfully  appointed  to  the  care  of  the 
person  and  property  of  a  minor. 

By  the  laws  of  Louisiana,  minors  under 
the  age  of  fourteen  years,  if  males,  and 
under  the  age  of  twelve  years,  if  females, 
are,  both  as  to  their  persons  and  their  estates, 

S laced  under  the  authority  of  a  tutor.  La. 
liv.  Code,  art.  263.  Above  that  age,  and 
until  their  majority  or  emancipation,  they 
are  placed  under  the  authority  of  a  curator. 
Id. 

TUTOR  ALIBNUS  (Lat.).  In  Eng- 
lish Law.  The  name  given  to  a  stranger 
who  enters  into  the  lands  of  an  infant  within 
the  age  of  fourteen,  and  takes  the  profits. 

He  may  be  called  to  an  account  by  the  in- 
fant and  be  charged  as  guardian  in  socage. 
Littleton,  8. 124 ;  Coke,  Litt.  89  6, 90  a;  Har- 
grave,  Tracts,  n.  1. 

TUTOR  PROPRIUS  (Lat.).  The  name 
given  to  one  who  is  rightly  a  guardian  in 
socage,  in  contradistinction  to  a  tutor  alietius, 

TUTORSHIP.  The  power  which  an 
individual,  sui  juris,  has  to  take  care  of  the 
person  of  one  who  is  unable  to  take  care  of 
himself.  Tutorship  differs  from  curatorship. 
See  Procurator  ;  Protutor. 

TUTRIX  (Lat.).  A  woman  who  is  ap- 
. pointed  to  the  office  of  a  tutor. 

T'WBLVB    TABLES,  LAT77S   OP 


THE.     Laws  of  ancient  Rome,  composed  in 

fnxTt  from  those  of  Solon  and  other  Greek 
egislators,  and  in  part  from  the  unwritten 
laws  and  customs  oi  the  Romans. 

These  laws  first  appeared  in  the  year  of  Rome 
303,  iDscribed  on  ten  plates  of  brass.  The  follow- 
ing year  two  others  were  added,  and  the  entire  code 
bore  the  name  of  the  Laws  of  the  Twelve  Tables. 
The  principles  they  contained  were  the  germ  of  all 
the  Roman  law,  the  original  source  of  the  juris- 
prudence of  the  greatest  part -of  Europe. 

See  a  fragment  of  the  Law  of  the  Twelve  Tables 
in  Coop.  Justinian,  656;  Gibbon,  Rome,  o.  4Ai 
Code,  §  27. 

T'WBLVB MONTH,  in  the  singular, 
includes  the  whole  year,  but  in  the  plural 
twelve  months  of  twenty-eight  days  each.  6 
Coke,  62;  2  Sharswood,  Blackst.  Gomm. 
140,  n. 

TVnCB  IN  JEOPARDY.  See  Jeo- 
pardy. 

T7BT7RN  TICKBT.  In  BngUsh'  Law. 
A  certificate  given  to  the  prosecutor  of  a  feloc 
to  conviction. 

By  the  10  &  11  Will.  III.  c.  23,  the  original 
proprietor  or  first  as^signee  of  such  certificate 
IS  exempted  from  aU  and  all  manner  of 
parish  and  ward  offices  within  the  parish  or 
ward  where  the  felony  shall  have  been  com* 
mitted.    Bacon,  Abr.  Constable  (C). 

TYRANNT.  The  violation  of  those 
laws  which  regulate  the  division  and  the 
exercises  of  the  sovereign  power  of  the  state. 
It  is  a  violation  of  its  constitution. 

TYRANT.  The  chief  magistrate  of  the 
state,  whether  legitimate  or  otherwise,  who 
violates  the  constitution  to  act  arbitrarily, 
contrary  to  justice.     Toullier,  tit.  pr61.  n.  32, 

The  terms  tyrant  and  usurper  are  sometimes  used 
as  synonymous,  because  usurpers  are  almost  always 
tyrants :  usun^&tion  is  itself  a  tyrannical  aet,  but, 
properly  speaking,  the  words  usurper  and  tyrant 
convey  different  ideas.  A  king  may  become  a 
tyrant,  although  legitimate,  when  he  acts  despotic- 
ally ;  while  a  usurper  may  oease  to  be  a  tyrant  by 
governing  according  to  the  dictates  of  justice. 

This  term  is  sometimes  .applied  to  persons  in  au- 
thority who  violate  the  laws  and  act  arbitrarily  to- 
i  wards  others.    See  Despotism. 


U. 


VBBRRIMA  FIDBS  (Lat.  most  perfect 
good  faith).  A  phrase  used  to  express  the 
perfect  good  faitn,  concealing  nothing,  with 
which  a  contract  must  be  made :  for  example, 
in  the  case  of  insurance,  the  insured  must 
observe  the  most  perfect  good  faith  towards 
the  insurer.  1  Story,  Eq.  Jur.  {  317  ;  3  Kent, 
Comm.  283,  4th  ed. 

UK  A  A  a,   UK  A  SB.     The  name  of  a 

9 


law  or  ordinance  emanating  from  the  c&ttr  of 
Russia. 

ULLAGB.  In  Commercial  Law.  The 
amount  wanting  when  a  cask  on  being  gauged 
is  found  only  partly  full. 

ULTIMATUM  (Lat.).  The  last  proposi- 
tion made  in  making  a  contract,  a  treaty,  and 
the  like :  as,  the  government  of  the  United 
States  has  given  its  ultimatum,  has  made  the 
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last  proposition  it  will  make  to  complete  the 
proposea  treaty.  The  word  also  means  the 
result  of  a  negotiation,  and  it  comprises  the 
final  determination  of  the  parties  concerned 
in  the  object  in  dispute. 

ULTIMUM  SXTFP]jICinM(Lat.).  The 
last  or  extreme  punishment ;  the  penalty  of 
death. 

UIiTIMUS  HiBRES  (Lat.).  The  last 
or  remote  heir ;  the  lord.  So  called  in  con- 
tradistinction to  the  hcsres  proximua  and 
the  hfzrea  remotior,  Dalrymple,  Feud.  Princ. 
110. 

ULTRA  VIRES  (Lat.).  The  modern 
technical  designation,  in  the  law  of  corpora- 
tions, of  acts  beyond  the  scope  of  their  powers, 
as  defined  by  tneir  charters  or  acts  of  incor- 
poration* 

3.  As  a  general  rule,  such  acts  are  void, 
and  impose  no  obligations  upon  the  corpora- 
tion although  they  assume  tne  form  of  con- 
tracts; inasmuch  as  all  persons  dealing  with 
acorporation,  especially  in  the  state  or  country 
in  wnich  and  under  whose  laws  it  was  cre- 
ated, are  chargeable  with  notice  of  the  extent 
of  its  chartered  powers.  It  is  otherwise  as 
to  laws  imposing  restraints  upon  it  not  con- 
tained in  Its  charter  where  the  contract  is 
made  or  the  transaction  takes  place  without 
the  limits  of  the  state  or  country  under  whose 
laws  the  corporation  exists.  8  Barb.  N.  Y. 
233. 

If,  however,  the  corporation  receives  any 
money  or  other  valuable  consideration  under 
such  a  transaction  or  contract,  it  is  not  doubted 
that  upon  rescinding  or  repudiating  the  act 
or  contract  under  which  it  was  paid  or  de- 
livered it  could  be  recovered  back  in  an 
appropriate  action.  22  N.  Y.  25 ;  14  Penn. 
St  81. 

8.  So,  too,  the  artificial  body — the  corpora- 
tion— is  liable  to  be  proceeded  against  bv^uo 
warranto  for  the  usurpation  of  powers  m  its 
name  by  its  officers  and  agents,  and  its  char- 
ter may  be  taken  away  as  a  penalty  for  per- 
mitting such  acts, — the  defence  of  a  want  of 
power  to  bind  the  corporation  not  beine  avail- 
able in  such  cases,  since  it  would  lead  to 
entire  corporate  irresponsibility,  7  Wend. 
N.  Y.  31;  IBIackf.  Ind.  267. 

Many  of  the  adjudged  cases  have  held  that 
contracts  beyond  the  powers  of  a  corporation 
were  not  only  void  for  that  reason,  but  illegal 
and  incapable  of  being  enforced  at  law  or  in 
equity,  as  against  public  policy ;  out  the  au- 
thorities are  not  uniform.  11  C.  B.  775  ;  4 
Ell.  &  B.  397 ;  5  Hon.  L.  Cas.  331 ;  22  Conn. 
502 ;  21  How.  442 ;  22  N.  Y.  277. 

The  more  general  opinion  would  seem  to 
be  that  such  contracts  cannot  be  enforced  by 
action,  or  in  virtue  of  the  equity  jurisdiction 
to  compel  a  specific  performance.  See  Opinion 
of  Selaen,  J.,  in  th«  case  last  cited. 

4*  A  court  of  equity,  at  the  suit  of  the 
Btockbolders  of  the  corporation,  will  restrain 
the  comoaissicJn  of  acts  beyond  the  corporate 
power,  byinjunction  operating  upon  the  indi- 
vidnal  officers  and  directors  as  well  as  the 


corporation.  This*  is  now  an  acknowledged 
head  of  equity  jurisdiction.  Redfield,  Railw. 
400,  {  4 ;  4  Railw.  Cas.  513 ;  6  itf.  289 ;  IC 
Beav.  Rolls,  1 ;  12  id.  339. 

Acquiescence  for  any  considerable  time  in 
the  exercise  of  excessive  powers,  after  they 
come  to  the  knowledge  of^  the  stockholders, 
would,  however,  be  a  decisive  objection  to 
such  a  remedy.     19  £n^.  L.  k  £q.  7. 

Upon  the  general  subiect  see,  also,  21  Eng. 
L.  &  Eq.  319 ;  22  Law  Joum.  Q.  B.  69 ;  Shel- 
ford,  Railw.  246,  251  rf  *«g.;  Pierce,  Rail- 
road Law,  395  et  seq, 

ULTRONEUa  WITNESS.  In 
Scotch  Ziaw.  A  witness  who  offers  his 
testimony  without  being  regularly  cited.  The 
objection  only  goes  to  his  credibility,  and 
may  be  removed  by  a  citation  at  any  time 
before  the  witness  is  sworn.  See  Bell,  Diet 
Evidetice. 

UMPIRAQB.  The  decision  of  an  um- 
pire. This  word  is  used  for  the  judgment 
of  an  umpire,  as  the  word  award  is  employed 
to  designate  that  of  arbitrators. 

UMPIRE.  A  person  selected  by  two  or 
more  arbitrators  who  cannot  agree  as  to  the 
subject-matter  referred  to  them,  for  the  pur- 
pose of  deciding  the  matter  in  dispute.  Some- 
times the  term  is  applied  to  a  single  arbi- 
trator selected  by  the  parties  themselves. 
Kyd,  Awards,  6,  75,  77 ;  Caldwell,  Abr.  38 ; 
Dane,  Abr.  Index ;  3  Viner,  Abr.  93 ;  Co- 
myns, Dig,  Arbitrament  {¥);  4  Dall.  271, 432; 
4  Scott,  N.  s.  378 ;  Bouvier,  Inst.  Index.  The 
jurisdiction  of  the  umpire  and  arbitrators 
cannot  be  concurrent:  if  the  arbitrators 
make  an  award,  it  is  binding;  if  not,  the 
award  of  the  umpire  is  binding.  T.  Jones, 
1C7.  If  the  umpire  sign  the  award  of  the 
arbitrators,  it  is  still  their  award,  and  vies 
versd.  6  Ilarr.  &  J.  Md.  403.  Arbitrators 
may  appoint  an  umpire  after  their  term  of 
service  nas  expired,  if  the  time  is  not  gone 
within  which  the  umpire  was  to  make  his 
award.  2  Johns.  N.  Y.  57.  Subsequent 
dissent  of  the  parties,  without  just  cause, 
will  have  no  effect  upon  the  appointment ;  but 
they  should  have  notice.  1 1  East,  3G7 ;  12 
Mete.  Mass.  293 ;  1  Harr.  k  J.  Md.  362,  note. 
If  an  umpire  refuse  to  act,  another  may  be 
appointed  loiies  quoties,  11  East,  367.  See 
2  oaund.  133  a,  note. 

UNA  VOCE  (Lat).  With  one  voice; 
unanimously. 

UNALIENABIiE.  Incapable  of  beuag 
sold. 

Things  which  are  not  in  commerce,  as, 

gublic  roads,  are  in  their  nature  unalienable, 
ome  things  are  unalienable  in  consequence 
of  particular  provisions  in  the  law  forbidding 
their  sale  or  transfer:  as,  pensions  granted  by 
the  government.  The  natural  rights  of  hie 
and  liberty  are  unalienable. 

U  NAN  I  MITT  (Lat.  unus,  one,  ani- 
muSf  mind).  The  agreement  of  all  the  per- 
sons concerned  in  a  thing,  in  design  and 
opinion. 
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GoDerallj,  a  simple  majority  of  any  num- 
ber of  persons  is  sufScient  to  do  such  acts  as 
the  whole  number  can  do:  for  example,  a 
majority  of  the  legislature  can  pass  a  law ; 
but  there  are  some  cases  in  which  unanimity 
is  required:  for  exam  pie,  a  traverse  jury 
composed  of  twelve  inaividuals  cannot  de- 
cide an  issue  sutuitted  to  them  unless  they 
are  unanimous. 

UNCERTAINTT.  That  which  is  un- 
known or  vague.     See  Ckrtaintt. 

UNCIA  TERRiB  (Lat).  This  phrase 
often  occurs  in  charters  of  the  British  king8, 
and  denotes  some  quantity  of  land.  It  was 
twelve  modii,  each  modius  possibly  one  hun- 
dred feet  square.  Mon.  Angl.  torn.  3,  pp. 
198,  205. 

The  twelfth  part  of  the  Roman  as.  Dess. 
Diet,  du  Dig.  As,  The  as  was  used  to  express 
an  integral  sum:  hence  tincia  for  one-twelfth 
of  any  thing,  commonly  one-twelfth  of  a 
pound,  ue,  an  ounce.  Id,;  2  Sharswood, 
blackst.  Comm.  462,  note  m. 

UNCONSCIONABLE       BAROAIN. 

A  contract  which  no  man  in  his  senses,  not 
under  delusion,  would  make,  on  the  one 
hand,  and  which  no  fair  and  honest  man 
would  accept,  on  the  other.  4  Bouvier,  Inst. 
n.  3848. 

trNCONBTITUTIONAL.  That  which 
is  contrary  to  the  constitution. 

When  an  act  of  the  legislature  is  repugnant 
or  contrary  to  the  constitution,  it  is,  ipso  facto, 
void.  2  Pet.  522 ;  12  Wheat.  270 ;  3  Dall.  286 ; 
4  id.  18.' 

The  courts  have  the  power,  and  it  is  their 
duty,  when  an  act  is  unconstitutional,  to  de- 
clare it  to  be  so ;  but  this  will  not  be  done 
except  in  a  clear  case ;  and,  as  an  additional 
guara  a^inst  error,  the  supreme  court  of  the 
United  States  refuses  to  take  up  a  case  in- 
volving constitutional  questions,  when  the 
court  is  not  full.    9  Pet.  85. 

TTNCORB  PRIST  (L.  Fr.  still  ready). 
In  Pleading.  A  plea  or  replication  that  the 
party  pleading  is  still  reaay  to  do  what  is 
required.  Used  in  connection  with  the  words 
tout  temps  prists  the  whole  denotes  that  the 
party  always  has  been  and  still  is  ready  to  do 
what  is  required,  thus  saving  costs  where  the 
whole  cause  is  admitted,  or  preventing  delay 
where  it  is  a  replication,  if  the  allegation 
is  made  out.  3  oharswood,  Blackst.  Comm. 
303. 

VNDE  NIHIL  HABET.    See  Bower. 

UNDERLEASE.  An  alienation  by  a 
tenant  of  a  part  of  his  lease,  reserving  to 
himself  a  reversion:  it  differs  from  an  as- 
signment, which  is  a  transfer  of  all  the  ten- 
ant's interest  in  the  lease.  3  Wils.  234 ;  W. 
Blackst.  766.  And  even  a  conveyance  of  the 
whole  estate  by  the  lessee,  reserving  to  him- 
self the  rent,  with  a  power  of  re-entry  for 
non-payment,  was  held  to  be  not  an  assign- 
ment, but  an  underlease.  Strange,  405.  In 
Ohio  it  has  been  decided  that  the  transfer 


of  a  part  only  of  the  lands,  though  for  the 
whole  teim,  is  an  underlease.  2  Ohio,  216. 
In  Kentucky,  such  a  transfer,  on  the  con- 
trary, is  considered  as  an  assignment.  4 
Bibb,  Ky.  538.     See  Lease  ;  Assignvent. 

UNDER-TENANT.  One  who  holds  by 
virtue  of  an  underlease.     See  Sub- Ten  ant. 

UNDERTAKING.  An  engagement  by 
one  of  the  parties  to  a  contract  to  the  other, 
and  not  the  mutual  engagement  of  the  par- 
ties to  each  other;  a  promise.  5  East,  1/ ;  2 
Leon.  224,  225 ;  4  Bamew.  &  Aid.  595. 

UNDERTOOK.     Assumed;  promised. 

This  is  a  technical  word  which  ought  to  be 
inserted  in  every  declaration  of  assumpsit 
charging  that  the  defendant  undertook  to 
perform  the  promise  which  is  the  foundation 
of  the  suit ;  and  this  though  the  promise  b« 
founded  on  a  legal  liability  or  would  be  im- 
plied in  evidence.  Bacon,  Abr.  Assumpsit 
(F) ;  I  Chitty,  Plead.  88,  note  p. 

UNDER-TUTOR.  In  Louisiana.  In 
every  tutorship  there  shall  be  an  under-tutor 
whom  it  shall  be  the  duty  of  the  judge  to 
appoint  at  the  time  letters  of  tutorship  are 
certified  for  the  tutor. 

It  is  the  duty  of  the  under-tutor  to  act 
for  the  minor  whenever  the  interest  of  the 
minor  is  in  opposition  to  the  interest  of  the 
tutor.  La.  Civ.  Code,  art.  300,  301 ;  1  Mart 
La.  K.  s.  462 ;  9  Mart.  La.  643 ;  11  La.  189 ; 
Pothier,  Des  Personnes,  partie  pr6m.  tit.  6,  s. 
5,  art.  2.     See  Procuratoe  ;  Protutor. 

UNDER'WRITER.  In  Insurance. 
The  party  who  agrees  to  insure  another  on 
life  or  property,  in  a  policy  of  insurance.  lie 
is  also  called  the  insurer. 

UNDIVIDED.  Held  by  the  same  title 
by  two  or  more  persons,  whether  their  rights 
are  equal  as  to  value  or  quantity,  or  un- 
equal. 

Tenants  in  common,  joint-tenants,  and  part- 
ners hold  an  undivided  right  in  their  re- 
spective properties  until  partition  has  been 
made.  The  rights  of  each  owner  of  an  un- 
divided thing  extend  over  the  whole  and 
every  part  of  it,  ioium  in  toio^  ei  iotum  in 
quaiibei  parte.  See  Partition  ;  Per  Mr  et 
PER  Tout. 

UNICA  TAZATIO  (Lat.).  In  Prao- 
tioe.  The  ancient  language  of  a  special  award 
of  venire^  where  of  several  defendants  ond 
pleads,  and  one  lets  judgment  go  by  default, 
whereby  the  iury  who  are  to  try  and  assess 
damages  on  the  issue  are  also  to  assess  dam- 
ages against  the  defendant  suffering  judg* 
ment  by  default.     Lee,  Diet. 


UNIFORBffITT 
English  Law.  An 
formity  of  process  in 
majesty's  courts  of  ] 
Will.  IV.  c.  39,  23d 
Stat.  494. 

UNILATERA 
CivU  Law.     When 


OF  PROCESS.    In 

act  providing  for  uni- 

personal  actions  in  his 

aw  at  Westminster.    2 

May,  1832;  3  Chitty, 

• 

L  CONTRACT.     In 

the  party  to  whom  as 
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engagement  is  made  makes  no  express  agree- 
ment on  his  part,  the  contract  is  called  uni- 
lateral, even  m  cases  where  the  law  attaches 
certain  obligations  to  his  acceptance.  La. 
Civ.  Code,  art.  1758 ;  Code  Nap.  1103.  A  loan 
of  money  and  a  loan  for  use  are  of  this  kind. 
Pothier,  Obi.  part  1,  c.  1,  s.  1,  art.  2 ;  Le^. 
£i6men.  J  781. 

TJNIN  TEIiLIGIBLE.  That  which  can- 
not be  understood. 

When  a  law,  a  contract,  or  will  is  unintel- 
ligible, it  has  no  effect  whatever.  See  Con- 
struction, and  the  authorities  there  re- 
ferred to. 

UNIO  PROLIXTM  (Lat  union  of  off- 
spring). A  species  of  adoption  used  among 
the  Germans,  which  takes  place  when  a 
widower  haying  children  marries  a  widow 
who  also  has  children.  These  parents  then 
agree  that  the  children  of  botn  marriages 
shall  have  the  rights  to  their  succession,  as 
those  which  may  be  the  fruits  of  their  mar- 
riage.    Le^.  Eiem.  {  187. 

UNION.  A  popular  term  for  the  United 
States  of  America :  as,  the  Union  must  and 
shall  be  preserved. 

UNITED    STATES   OF  AMERICA. 

The  nation  occupying  the  territory  between 
British  America  on  the  north,  Mexico  on  the 
south,  the  Atlantic  Ocean  and  Gulf  of  Mexico 
on  the  east,  and  the  Pacific  Ocean  on  the  west; 
being  the  republic  whose  organic  law  is  the 
constitution  adopted  by  the  people  of  the 
thirteen  states  which  declared  their  inde- 
pendence of  the  government  of  Great  Britain 
on  the  fourth  day  of  July,  1776. 

2.  When  they  are  said  to  constitute  one  nation, 
this  must  be  understood  with  proper  qualifications. 
Our  motto,  E  pluribut  unum,  expresses  the  true 
nature  of  that  composite  body,  by  which  foreign 
nations  are  regarded  and  in  which  they  look  on  us. 
No  state  can  enter  into  a  treaty,  nor  make  a  com- 
pact with  any  foreign  nation,  nor  grant  letters  of 
marque  or  reprisal.  Art.  1,  ^  10;  art.  4,  ^  4.  To 
foreigners  we  present  a  compact  unity,  an  undi- 
vided sovereignty.  No  state  can  do  a  national  act 
nor  legally  commit  the  faith  of  the  Union. 

In  our  inter-state  and  domestic  relations  we  are 
far  more  a  complex  body.  In  these  we  are  for 
some  purposes  one.  We  are  so  as  far  as  our  con- 
stitution makes  us  one,  and  no  further;  and  under 
this  we  are  so  far  a  unity  thnt  one  state  is  not 
foreign  to  another.  Art.  4,  §  2.  A  constitution, 
according  to  the  original  meaning  of  the  word,  is 
an  organic  law.  It  includes  the  organization  of 
the  government,  the  grant  of  powers,  the  distri- 
bution of  these  powers  into  legislative,  executive, 
and  judicial,  and  the  names  of  the  oflScers  by  whom 
these  are  exercised.  And  with  these  provisions  a 
constitution,  properly  so  called,  terminates.  But 
ours  goes  further.  It  contains  restrictions  on  the 
powers  of  the  government  which  it  organizes. 

The  migration  or  importation  of  any  description 
of  persons  (and  this  relates  purely  to  the  importa- 
tion of  slaves  from  Africa)  shall  not  be  prohibited 
prior  to  the  year  1808. 

The  writ  uf  habent  corptUf  the  great  instrument 
in  defence  of  personal  liberty  against  the  encroach- 
ment of  the  government,  shall  not  be  suspended 
hut  in  case  of  rebellion  or  invasion,  and  when  the 
public  safety  requires  it.  No  bill  of  attainder  or 
•»  p'9t  /aelo  law  shall  be  passed;  no  money  shall 


be  drawn  from  the  treasury  where  there  is  not  a 
regular  appropriation ;  no  title  of  nobility  shall  be 
granted;  and  no  person  holding  office  shall  receive 
a  present  from  any  foreign  government.  Art  I,  { 
9.  To  these,  which  are  in  the  original  constitu- 
tion, may  be  added  the  •Uven  first  amendments. 
These,  as  their  character  clearly  shows,  had  their 
origin  in  a  jealousy  of  the  powers  of  the  general 
government.  All  are  designed  more  efi'ectually  to 
guard  the  rights  of  the  people,  and  would  properly, 
together  with  the  restrictions  in  the  original  con- 
stitution, have  a  place  in  a  bill  of  rights.  Any  act 
or  law  of 'the  United  States  in  violation  of  these, 
with  whatever  formality  enacted,  would  be  null 
and  void,  as  an  exeett  of  power. 

3«  The  restrictions  on  state  sovereignty,  besides 
those  which  relate  to  foreign  nations,  are  that  no 
state  shall  coin  money,  emit  bills  of  credit,  make 
any  thing  but  gold  and  silver  a  tender  in  the  pay- 
ment of  debts,  pass  any  bill  of  attainder  or  ex 
po9t  facto  law,  or  law  impairing  the  obligation  of 
contracts,  or  grant  any  title  of  nobility.  These 
prohibitions  are  absolute.  But  without  the  consent 
of  congress  no  state  shall  lay  any  duties  on  imports 
or  exports,  or  any  duty  on  tonnage,  or  keep  troops 
or  ships  of  war  in  time  of  peace,  or  enter  into  any 
agreement  or  compact  with  another  state,  or  engage 
in  war  unless  actually  invaded  or  in  imminent 
danger  of  being  so. 

What  constitutes  a  duty  on  exports  or  imports 
has  been  a  matter  of  grave  doubt  in  the  supreme 
court.  Whether  a  tax  on  passengers  introduced 
from  foreign  countries,  7  How.  286,  or  pilot  laws 
enacted  by  a  state,  12  How.  299,  be  an  interference 
with  the  exclusive  power  of  the  United  States  to 
regulate  commerce,  may  be  a  subject  on  which  men 
may  pause.  But  whatever  these  restrictions  are, 
they  operate  on  all  states  alike,  and  if  any  state 
law  violates  them  the  law  is  void.  Of  these  viola- 
tions we  have  various  examples;  and  without  any 
legislation  of  congress  the  supreme  court  has  de- 
clared them  so.  6  Cranch,  100 ;  4  Wheat.  122,  316, 
518;  16  How.  304. 

The  United  States  have  certain  powers,  the 
principal  of  which  are  enumerated  in  arU  1,  |  8, 
running  into  seventeen  specific  powers.  Others  are 
granted  to  particular  branches  of  the  government: 
as,  the  treaty-making  power  to  the  president  and 
senate.  These  have  an  equal  effect  in  all  the  states, 
and  so  far  as  an  authority  is  vested  in  the  govern- 
ment of  the  Union  or  in  any  department  of  it,  and 
so  far  as  the  states  are  prohibited  from  the  exorcise 
of  certain  powers,  so  far  in  our  domeatio  affairs  we 
are  a  unity. 

Within  these  granted  powers  the  sovereignty  of 
the  United  States  is  supreme.  The  constitution, 
and  the  laws  made  in  pursuance  of  it,  iUid  all 
treaties,  are  the  supreme  law  of  the  land.  Art.  6. 
And  they  not  only  govern  in  their  words,  but  in 
their  meaning.  If  the  sense  is  ambiguous  or 
doubtful,  the  United  States,  through  their  courts, 
in  all  cases  where  the  rights  of  an  individual  are 
concerned,  are  the  rightful  expositors.  For  with- 
out the  authority  of  explaining  this  meaning  the 
United  States  would  not  be  sovereign. 

4.  In  these  matters,  particularly  in  the  limita- 
tion put  on  the  sovereignty  of  the  status,  it  has 
been  sometimes  said  that  the  constitution  executes 
itself.  This  expression  may  be  allowed ;  but  with 
as  much  propriety  these  may  be  said  to  be  laws 
which  the  people  have  enacted  themselves,  and  no 
laws  of  congress  can  either  take  from,  add  to,  or 
confirm  them.  They  are  rights,  privileges,  or  im- 
munities which  are  granted  by  the  people,  and  are 
beyond  the  power  of  congress  or  state  legislatures; 
and  they  require  no  law  to  give  them  force  or 
efficiency.  The  members  of  congress  are  exempted 
from  arrest,  except  for  treason,  felony,  and  breach 
of  the  peace,  in  going  to  and  *vtuming  Arom  th« 
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■eat  of  goTernment.  Art  !»  J  6.  It  is  obvious 
tbtvt  no  law  can  affect  this  immunity.  On  these 
subjects  all  laws  are  purely  nugatory,  because  if 
they  go  beyond  or  fall  short  of  the  provisions  of 
the  constitution,  that  may  always  be  appealed  to. 
An  individual  has  just  what  that  gives  him, — no 
less  and  no  more.  It  may  be  laid  down  as  a 
universal  rule,  admitting  of  no  exception,  that  when 
the  oonstitution  has  established  a  disability  or  im- 
munity, a  privilege  or  a  right,  these  are  precisely 
as  that  instrument  has  fixed  them,  and  can  be 
neither  augmented  nor  curtailed  by  sny  act  or  law 
either  of  eungress  or  a  state  legislature.  We  are 
more  particular  in  stating  this  principle  because  it 
has  sometimes  been  forgotten  both  by  legislatures 
uid  theoretical  expositors  of  the  constitution. 

It  has  been  justly  thought  a  matter  of  import- 
ance to  determine  from  what  source  the  United 
States  derive  their  authority.  4  Wheat.  402.  When 
the  constitution  was  framed,  the  people  of  this 
eountry  were  not  an  unformed  mass  of  individuals. 
They  were  united  into  regular  communities  under 
state  governments,  and  to  these  had  confided  the 
whole  mass  of  sovereign  power  which  they  chose 
to  intrust  out  of  their  own  hands.  The  question 
here  proposed  is  whether  our  bond  of  union  is  a 
oompact  entered  into  by  the  states,  or  the  constitu- 
tion is  an  organic  law  established  by  the  people. 
To  this  question  the  preamble  gives  a  decisive 
answer:  IVie,  the  people,  ordain  and  establish  this 
constitution.  The  members  of  the  convention  which 
formed  it  were  indeed  appointed  by  (he  states.  But 
the  government  of  the  states  had  only  a  delegated 
power,  and,  if  they  had  an  inclination,  had  no  au- 
thority to  transfer  the  allegiance  »f  the  people 
from  one  sovereign  to  another.  The  great  men 
who  formed  the  constitution  were  sensible  of  this 
want  of  power,  and  recommended  it  to  the  people 
themselves.  They  assembled  in  their  own  con- 
Tentions  and  adopted  it,  acting  in  their  originnl 
capacity  as  individuals,  and  not  as  representing 
states.  The  state  governments  tire  passed  by  in 
silence.  They  had  no  part  in  making  it.  and,  though 
they  have  certain  duties  to  perform,  as,  the  ap- 
pointment of  senators,  are  properly  nut  piirties  to 
it.  The  people  in  their  capacity  as  sovereign  made 
and  adopted  it;  and  it  binds  the  state  governments 
without  their  consent.  The  United  States  as  a 
whole,  therefore,  emanates  from  the  people,  and  not 
from  the  states,  and  the  constitution  and  laws  of 
the  states,  whether  made  before  or  since  the  adop- 
tion of  that  of  the  United  States,  sre  subordinate 
to  it  and  the  laws  made  in  pursuance  of  it. 

5.  It  has  very  truly  been  said  that  out  of  the 
mass  of  sovereignty  intrueted  to  the  states  was 
carved  a  part  and  deposited  with  the  United  States. 
But  this  was  taken  by  the  people,  and  not  by  the 
states  as  organized  communities.  The  people  are 
the  fountain  of  sovereignty.  The  whole  was  ori- 
ginally with  them  as  their  own.  The  state  govern- 
ments were  but  trustees  acting  under  a  derived  au- 
thority, and  had  no  power  to  delegate  what  was 
delegated  to  them.  But  the  people,  as  the  original 
fountain,  might  take  away  what  they  bad  lent  and 
intrust  it  to  whom  they  pleased.  They  had  the 
whole  title,  and,  as  absolute  proprietors,  had  the 
right  of  using  or  abusing,— ^'u«  utendi  et  abuteitdi, 

A  consequence  of  great  importance  flows  from 
this  fact.  The  laws  of  the  United  States  act 
directly  on  individuals,  and  they  are  directly  and 
not  mediately  responsible  through  the  state  gov- 
ernmonts.  This  is  the  most  important  improve- 
ment made  by  our  constitution  over  all  previous 
confederacies.  As  a  corollary  from  this,  if  not  more 
properly  a  part  of  it,  the  laws  act  only  on  states 
through  individuals.  They  are  supreme  over  per- 
sons and  eases,  but  do  not  touch  the  states  but 
through  them.  1  Wheat.  36S.  If  a  state  passes 
an  ex  poet /acta  law,  or  passes  a  law  impairing  the 


obligation  of  contracts,  or  makes  any  thing  but 
gold  or  silver  a  tender  in  payment  of  debts,  con- 
gress passes  no  law  which  touches  the  state :  it  is 
sufficient  that  these  laws  \Te  void,  and  when  a  case 
is  brought  before  court  it,  without  any  law  of  con- 
gress, will  declare  them  void.  They  give  no  per- 
son an  immunity,  nor  deprive  any  of  a  right. 
Again :  should  a  state  pass  a  law  declaring  war 
against  a  foreign  nation,  grant  letters  of  marque 
and  reprisals,  arm  troops  or  keep  ships  of  war  in 
time  of  peace,  individuals  acting  under  such  laws 
would  be  responsible  to  the  United  States.  They 
might  be  treated  and  punished  as  traitors  or  pirates. 
But  congres:>  would  aud  could  pass  no  law  against 
the  state;  and  for  this  simple  reason,  because  the 
state  is  sovereign.  And  it  i^  a  maxim  consecrated 
in  public  law  as  well  as  common  sense  and  the 
necessity  of  the  case,  that  a  sovereign  is  answer- 
able for  his  acts  only  to  his  God  and  to  his  own 
conscience. 

The  constitution  and  laws  made  in  pursuanca 
of  it, — that  is,  laws  within  iheir  granted  powers,— 
and  all  treaties,  are  the  supreme  law  of  the  land, 
art.  6;  and  the  judicial  power,  art.  3,  |  1,  gives 
to. the  supreme  court  the  right  of  interpreting  them. 
But  this  court  is  but  nnuther  name  for  the  United 
States,  and  this  power  net  essarily  results  from  their 
sovereignty;  fur  the  United  States  would  not  be 
truly  sovereign  with«iut  their  interpretation  as  well 
as  the  letter  of  the  law  governed.  But  this  power  of 
the  court  is  confiued  to  oases  brought  before  them, 
and  does  not  embrace  principles  independent  of  these 
cases.  They  have  no  power  analogous  to  that  of 
the  Roman  4}ra3tor  of  declaring  the  meaning  of 
the  constitutiun  by  edicts.  Any  opinion,  however 
strongly  expressed,  has  no  authority  beyond  the 
reasoning  by  which  it  is  supported,  and  binds  no 
one.  But  the  puint  embraced  in  the  case  is  as 
much  a  part  of  the  law  as  though  embraced  in  the 
letter  of  the  law  or  constitution,  aud  it  binds 
public  functionaries,  whether  of  the  states  or  United 
iStates,  as  well  as  private  persons;  and  this  of 
necessity,  as  there  is  no  authority  above  a  sove- 
reign to  which  an  appeal  can  be  made. 

O*  Another  question  of  great  practical  import- 
ance ar«)se  at  an  early  period  of  our  government. 
Ti.e  natural  tendency  of  all  concentrated  power  is 
to  augment  itst-if.  Limitations  of  authority  are 
not  to  be  expected  from  those  to  whom  power  is 
iiitrusted;  and  such  is  the  infirmity  of  human 
nature  that  those  who  are  most  jealous  when  out 
of  power  and  seeking  office  are  quite  as  ready 
practically  to  usurp  it  as  any  other.  A  general  abro- 
gation commonly  precedes  a  real  usurpation,  to  lull 
suspicion  if  for  no  other  purpose.  When  the  con- 
stitution was  new,  and  before  it  had  been  fully 
considered,  this  diversity  of  opinion  was  not  un- 
natural, and  was  the  subject  of  earnest  argument, 
but  is,  we  think,  now  settled,  and  rightly,  both  on 
technical  reasoning  and  on  that  of  expediency.  It 
is  between  incidental  and  constructive  or  implied 
powers.  The  government  of  the  United  States  is 
one  of  delegated  power.  No  general  words  arc 
used  from  which  a  general  power  can  be  inferred. 
Incidental  and  implied  are  sometimes  used  as 
synonymous;  but  in  accurate  reasoning  there  is  a 
plain  distinction  between  them,  and  the  latter  in 
common  use  comes  nearer  to  constructive  than  to 
incidental. 

The  interpretation  of  powers  is  familiar  to  couris 
of  justice,  as  a  great  part  of  landed  property  in 
England  and  much  in  this  country  is  held  undei 
powers.  A  more  frequent  example  is  that  of  com- 
mon agency,  as  every  agent  is  created  by  a  power. 
Courts  whose  professed  object  is  to  carry  intf 
effect  the  intentions  of  parties  have,  on  this  subject, 
established  general  rules.  Among  these  no  one  is 
more  immovably  fixed  than  this,  that  the  inter- 
pretation is  strict  and  not  liberal.    2  Kent,  Comm 
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017 ;  4  id.  330.  Bat  this  striotness  does  not  ex- 
clude incidental  powers.  These  are  included  in  a 
general  and  express  power,  both  In  the  common  and 
technical  use  of  language.  To  take  a  familiar 
example.  A  merchant  of  Philadelphia  or  Boston 
has  a  cargo  of  tea  arrive  at  New  York,  and  by 
letter  authorizes  his  correspondent  to  sell  it.  This 
is  the  whole  extent  of  the  power.  But  it  neces- 
sarily and  properly  includes  that  of  advertising, 
of  removing  and  exhibiting  the  goods,  etc.  But  it 
would  not  authorise  the  sale  of  sugar,  a  horse,  and 
much  less  a  store  or  real  estate.  These  powers  are 
not  incidental  to  the  general  power,  nor  included  in 
it.  Or  we  may  take  an  example  directly  from  the 
constitution  itself.  The  United  States  has  power 
"to  lay  and  collect  taxes,  duties,  imposts,  and 
excises,  to  pay  the  debts  and  provide  for  the  com- 
mon defence  and  general  welfare  of  the  Unitfd 
States."  This  includes  the  power  to  create  and 
appoint  all  inferior  officers  and  to  do  all  subordi- 
nate acts  necessary  and  proper  to  execute  the  gene- 
ral power :  as,  to  appoint  assessors,  collectors,  keepers 
and  disbursers  of  the  public  treasures.  Without 
these  subordinate  powers  the  general  power  could 
not  be  executed.  And  when  there  is  more  than 
one  mode  by  which  this  general  power  may  bo 
executed,  it  includes  all.  The  agent  is  not  con- 
fined to  any  one^  unless  a  particular  mode  is  pointed 
out.  4  Wheat.  410.  All  that  the  constitution 
requires  is  that  it  should  be  necessary  and  proper. 
One  oonsequence  of  this  doctrine  is  that  there  must 
be  a  power  expressly  granted  as  a  8to<-k  to  bear 
this  incidental  power,  or  otherwise  it  would  be 
ingrafted  on  nothing. 

T.  A  constructive  power  is  one  that  is  inferred, 
not  from  an  express  power,  but  from  the  general 
objects  to  be  obtained  from  the  grant,  and,  perhaps, 
in  private  powers  sometimes  from  the  general 
language  in  which  they  are  granted.  The  broad 
distinction  between  them  may  be  illustrated  by  two 
oases  that  came  before  the  United  States  Court. 
The  first  is  one  we  have  already  quoted,  2  Wheat. 
317.  The  question  in  that  case  was  whether  the 
act  incurporafing  the  Bank  of  the  United  States 
was  constitutional,  or  whether  it  lay  beyond  the 
limits  of  the  delegated  powers  and  was,  therefore, 
merely  roid  as  usurped  or  an  excess  of  power. 
The  authority  to  create  a  corporation  is  nowhere 
expressly  given,  and  if  it  exists  it  must  be  sought 
as  incidental  to  some  power  that  is  specifically 
granted.  The  court  decided  that  it  was  incidental 
to  that  of  laying  taxes  as  a  keeper  and  disburser 
of  the  public  treasure.  This  power  could  be  exe- 
cuted only  by  the  appointment  of  agents ;  and  the 
United  States  might  as  well  create  an  agent  for 
receiving,  keeping,  and  disbursing  the  public  money 
as  appoint  a  natural  person  or  an  artificial  one 
already  created.  In  the  case  of  Osborne  v§.  The 
United  States  Bank,  9  Wheat.  859, 860,  the  general 
question  was  presented  again,  and  reargued,  and  the 
eourt  reaffirmed  their  former  decision,  but,  more  dis> 
tinctly  than  before,  added  an  important  qualifica- 
tion. They  might  not  only  create  an  artificial 
person,  but  clothe  it  with  such  powers  and  qualities 
as  would  enable  it  with  reasonable  convenience  to 
perform  its  specific  duties.  The  taxes  are  collected 
at  one  end  of  the  country  and  paid  out  at  another, 
and  the  bank  instead  of  removing  the  specie  might 
pay  it  where  collected,  and  repay  themselves  by 
purchasing  a  bill  of  exchange  in  another  place, 
and  this  could  be  conveniently  and  economically 
done  only  by  a  power  of  dealing  in  exchange 
generally,  which  when  reduced  to  its  last  analysis 
is  merely  buying  specie  at  one  place  and  paying 
for  it  at  another.  It  is  in  this  way,  and  this  only, 
that  the  bank  gets  its  general  power  of  dealing  in 
exchange, — that  it  is  essential  and  proper  to  enable 
it  to  perform  its  principal  duty,  that  of  transferring 
th«  fundi  of  the  United  States.    Thus,  the  author- 


ity to  create  a  bank  is  incidental  to  that  of  receiv- 
ing, keeping,  and  paying  out  the  taxes,  and  is  eom« 
prehended  under  the  specific  power.  The  argu- 
ment  is  principally  derived  from  Hamilton's  report 
on  a  bank,  which  proved  satisfactory  to  Washington, 
as  that  of  Chief-Juetice  Marshall  has  to  the  publio 
at  large. 

8.  This  is  rery  different  from  a  constructive 
power  which  is  inferred  not  as  included  in  any 
special  grant,  but  from  the  general  tenor  of  the 
power  and  the  general  objects  to  be  obtained.  The 
objects  of  the  constitution  are  stated  in  the  pre* 
amble,  and  they  are  to  promote  the  common  weal. 
But  this  is  followed  by  the  grant  of  specific  powers. 
And  it  is  the  dictate  of  common  sense  as  well  ai 
technical  reasoning  that  this  object  is  to  be  ob« 
tained  by  the  due  exercise  of  these  powers.  Where 
these  fall  short,  none  are  granted ;  and  if  they  are 
inadequate,  the  same  consequence  follows.  No  one 
would  infer  from  a  power  to  sell  a  ship  one  to  sell 
a  store,  though  the  interest  of  the  principal  would 
thereby  be  promoted.  The  general  power  to  regn* 
late  commerce  is  useful,  and  it  is  given,  and  it  may 
be  carried  to  its  whole  extent  by  having  incidentid 
powers  ingrafted  upon  it.  A  general  power  to 
regulate  the  descent  and  distribution  of  intestate 
estates  and  the  execution  and  proofs  of  wills 
would  be  on  many  accounts  useful,  but  it  is  not 
granted.  The  utility  of  a  power  is  never  a  ques- 
tion. It  must  be  expressly  granted,  or  incidental 
to  an  express  power, — that  is,  necessary  and  proper 
to  carry  into  execution  one  expressly  granted,— or 
t(  doe*  not  exist. 

The  other  illustrative  ease  is  that  of  16  Pet.  607 
-679.  It  will  be  found  on  a  careful  examination 
that  in  this  a  constructive  power  only  is  claimed. 
The  only  point  involved  in  the  case  was  the  con- 
stitutionality of  the  statute  of  Pennsylvania  under 
which  Prigg  was  indicted  as  a  kidnapper.  The 
court  decided  this  to  be  unconstitutional ;  and  here 
its  judicial  functions  properly  terminated.  But  to 
arrive  at  this  conclusion  it  was  deemed  necessary 
to  determine  that^  the  general  power  of  arresting 
and  returning  fugitives  from  labor  and  service  was 
intrusted  to  the  United  States.  It  was  not  pretended 
that  this  power  was  expressly  given,  nor  that  it  was 
incidental  to  any  that  was  expressly  given, — that 
is,  conducive  or  proper  to  the  execution  of  such  a 
power.  The  court  say  that  "  in  the  exposition  of 
this  part  of  th^  constitution  we  shall  limit  our- 
selves to  the  considerations  which  appropriately 
and  exclusively  belong  to  it,  without  laying  down 
any  rules  of  interpretation  of  a  more  general  na- 
ture." 16  Pet.  610.  They  do  not,  as  in  McCnl- 
loch's  case,  quote  the  express  authority  to  which 
this  is  incidental ;  but  a  general  argument  is  ofiered 
to  prove  that  this  power  is  most  safely  lodged  with 
the  United  States,  and  that,  therefore,  it  has  been 
placed  there  erclunvely.  If  the  canon  of  criticism 
which  we  have  endeavored  to  establish,  and  which 
is  generally  admitted,  is  correct,  the  existence  of 
such  a  power  cannot  be  inferred  from  its  utility. 

9*  It  will  be  seen,  also,  that  this  case  stands  in 
strong  contrast  with  that  of  Martin  r«.  Hunter,  1 
Wlieat.  304-326,  in  which  the  opinion  was  delivered 
by  the  same  judge.  This  was  on  the  validity  of 
the  twenty -fifth  section  of  the  judiciary  act,  author- 
ising an  appeal  from  a  final  judgment  of  a  state 
court  to  the  supreme  court  of  the  United  States; 
and  perhaps  in  no  case  has  the  extent  of  the  powers 
granted  by  the  constitution  been  more  fully  and 
profoundly  examined.  In  this  case  the  court  say 
that  "the  government  of  the  United  States  can 
claim  no  powers  which  are  not  granted  by  the  con- 
stitution; and  the  powers  actually  granted  must 
bo  such  as  are  expre*$ty  given,  or  given  6y  neceeettrg 
implication  ;" — that  is,  as  the  reasoning  of  the  court 
in  the  whole  opinion  proves,  such  as  are  included 
in  the  express    powers,  and  are  neoenaiyi  an 
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proper  to  carry  that  into  exeontion.  And  sneh  u 
the  uniform  language  of  the  court  whenever  this 
question  haa  been  presented.  We  thiuk  it  may  be 
averred  aa  a  principle  that  admiU  of  nu  exception, 
Baoctioned  at  once  by  the  supreme  court,  by  the 
artificial  reason  of  the  law,  and  by  common  sense, 
Uiat  the  United  States  exercise  only  a  delegated 
and  kaoe  no  eotutructive  power,  and  that  these  must 
be  sought  in  an  express  grant  or  be  necessarily 
incidental  to  it. 

10.  We  have  eeen  that  the  oonstHution  of  the 
United  States  and  the  laws  made  in  pnrananoe 
of  it  are  the  supreme  law  of  the  land,  and  that  of 
the  true  meaning  of  these  the  supreme  oonrt^  which 
Is  nothing  else  than  the  United  States,  is  the  right- 
ful expositor.  This  necessarily  results  from  their 
sovereignty.  But  the  United  States  government 
is  one  of  delegated  powers ;  and  nothing  is  better 
established,  both  by  technical  reasoning  and  com- 
mon sense^  than  this, — that  a  delegate  can  exercise 
only  that  power  which  is  delegated  tu  him.  All 
acts  beyond  are  simply  void,  and  create  no  obliga- 
tion. It  is  a  maxim  also  of  constitutional  law  that 
the  powers  of  sovereignty  not  delegated  to  the  United 
States  are  reserved  to  the  states.  But  in  so  complex 
an  affair  as  that  of  government,  controversies  will 
arise  as  to  what  is  given  and  what  is  reserved, — 
doubts  as  to  the  dividing  line.  When  this  is  the 
ease,  who  is  to  decide  ?  This  is  a  diflSculty  which 
the  convention  did  not  undertake  to  settle. 

To  avoid  all  controversy  as  far  as  possible,  the 
plainest  words  in  granting  powers  to  the  United 
States  were  used  which  the  language  affords.  Still 
further  to  preclude  doubts,  the  convention  added, 
at  the  close  of  the  seventeen  powers  expressly 
given,  this  clause :  *'  To  make  all  laws  which  shall 
be  necessary  and  proper  for  carrying  into  execution 
the  foregoing  powers,  and  all  other  powers  vested 
by  thisoonstittttion  in  the  government  of  the  United 
States  or  in  any  department  or  officer  thereof." 
Art.  1,  §  8.  This  clause  contains  no  grant  of  power. 
But  in  the  Articles  of  Confederation,  which  was  a 
compact  between  the  states  as  independent  sove- 
reignties, the  word  bxp'ubsslt  was  used;  and  a 
doubt  troubled  eongtess  how  far  incidental  powers 
were  included.  Articles  of  Confederation,  art.  2. 
This  clause  was  introduced  to  remove  that  doubt. 
It  covered  incidental,  but  not  constructive,  powers. 

11.  Strange  as  it  may  appear,  those  who  wanted 
larger  powers  granted  to  the  United  States,  and,  in 
the  language  of  that  day,  thought  that  things  must 
be  worse  before  they  could  be  better,  and  those  who 
honestly  feared  that  too  much  power  was  granted, 
both  fixed  their  eyes  on  this  clause;  and  perhaps 
no  part  of  the  constitution  gave  greater  warmth  to 
the  controversy  than  this.  To  disarm  the  design- 
ing and  counteract  the  fears  of  the  timid,  the 
tenth  amendment  was  offered  by  the  friends  of  the 
constitution.  But  eo  jealous  were  parties  of  each 
other  that  it  was  offered  in  the  convention  of 
Massachusetts  by  Governor  Huncook,  who  favored 
and  had  the  confidence  of  the  opposition,  though  it 
was  in  the  handwriting  of  Mr.  Parsons,  after- 
wards chief-justice.  Life  of  Chief-Justice  Parsons. 
That  amendment  is  in  these  words:  "The  powers 
not  dslegated  to  the  United  States  by  the  constitu- 
tion, nor  prohibited  to  the  states,  are  reserved  to 
the  states  respectively,  or  the  people."  Were  the 
words  of  the  original  constitution  and  the  amend- 
ment both  stricken  out,  it  would  leave  the  true 
eonstrnction  unaltered.  Story,  Const.  1 1232.  Both 
are  equally  nugatory  in  fact;  bnt  they  have  an 
important  popular  use.  The  amendment  formally 
admits  that  certain  rights  are  reserved  to  the  states, 
and  these  rights  must  be  sovereign. 

We  have  seen  that,  within  their  limited  powers, 
the  United  States  are  the  natural  expositors  of  the 
constitution  and  laws ;  that  when  a  case  affecting 
individual  rights  arises,  the  supreme  court  stands 
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for  the  United  States,  and  that  they  have  the  sole 
right  to  explain  and  enforce  the  laws  and  constitu- 
tion. But  their  power  is  confined  to  the  facts 
before  them,  and  they  hi(ve  no  power  to  explain 
them  in  the  form  of  an  edict  to  affect  other  rights 
and  oases.  Beyond  these  powers  the  states  are 
sovereign,  and  their  acts  are  equally  unexaminable. 
Of  the  separating  line  between  the  powers  granted 
and  the  powers  withheld,  the  constitution  provides 
no  judge.  Between  sovereigns  there  can  be  no 
common  judge  but  an  arbiter  mutually  agreed 
upon.  If  that  power  is  given  to  one  party,  that 
may  draw  all  power  to  itself,  and  it  establishes  a 
relation  not  of  equal  sovereignties,  but  of  sovereign 
and  subject.  On  this  subject  the  constitution  is 
silent.  The  great  men  who  formed  it  did  not  under- 
take to  solve  a  question  that  in  its  own  nature 
is  insoluble.  Between  equals  it  made  neither 
superior,  bnt  tmsted  to  the  mutual  forbearance  of 
both  parties.  A  larger  confidence  was  placed  in 
an  enlightened  public  opinion  as  the  final  umpire. 
The  people  parcelled  out  the  rights  of  sovereignty 
between  the  states  and  the  United  States,  and  they 
have  a  natural  right  to  determine  what  was  given 
to  one  party  and  what  to  the  other.  To  this  en- 
lightened public  opinion  an  appeal  may  be  made, 
and  a  peaceful  solution  of  the  question  may  be 
obtained  without  recourse  to  the  ulttma  ratio  regum, 

XINITT.  An  agreement  or  coincidence 
of  certain  qualities  in  the  title  of  a  joint- 
estate  or  an  estate  in  common. 

In  a  joint-estate  there  miist  exist  four 
unities:  that  of  interest^  for  a  joint- tenant 
cannot  be  entitled  to  one  period  of  duration  or 
quantity  of  interest  in  lands,  and  the  otlier  to 
a  different;  one  cannot  be  tenant  for  life  and 
the  other  for  years:  that  of  titles  and,  there- 
fore, their  estates  must  be  created  by  one  and 
the  same  act ;  that  of  time,  for  their  estates 
must  be  vested  at  one  and  the  same  period, 
as  well  as  by  one  and  the  same  title ;  and, 
lastly,  the  unity  of  possession :  hence  joint- 
tenants  are  seised  per  my  et  per  tovi^  or  bj 
the  half  or  moiety  and  by  all :  that  is,  eacn 
of  them  has  an  entire  possession  as  well  of 
every  parcel  as  of  the  whole,  2  Blackstone, 
Coram.  179-182 ;  Coke,  Litt  188. 

Coparceners  must  have  the  unities  of  inte- 
rest, title,  and  possession. 

In  tenancies  in  common,  the  unity  of 
possession  is  alone  required.  2  Sharswood, 
Blackst.  Comm.  192;  2  Bouvier,  Inst.  nn.  1861 
-1883.  See  Estatk  in  Common  ;  Estate  in 
Joint-Tenancy  ;  Join j-Ten ants  ;  Tenant  in 
Common  ;  Tenants,  Joint. 

UNITT  OF  POSSESSION.  This  term 
is  used  to  designate  the  possession  by  one 
person  of  several  estates  or  rights.  For  ex- 
ample, a  right  to  an  estate  to  which  an 
easement  is  attached,  or  the  dominant  estate, 
and  to  an  estate  which  an  easement  incum- 
bers, or  the  servient  estate,  in  such  case  the 
easement  is  extinguished.  3  Mas.  C.  C.  172 ; 
Poph.  166 ;  Latch,  153.  And  see  Croke  Jac. 
121.  Bat  a  distinction  has  been  made  be 
tween  a  thing  that  has  bein^  by  prescrip 
tion,  and  one  that  has  its  being  ex  jure  na^ 
iurce:  in  the  former  case  unity  of  possession 
will  extinguish  the  easement;  m  the  latter,  for 
example,  the  case  of  a  watercourse,  the  unity 
will  not  extinguish  it.     Pothier,  Contr.-  1G6. 
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By  the  Civil  Code  of  Loaisiana,  art.  801, 
every  servitude  is  extinguished  vrhen  the 
estate  to  which  it  is  due  and  the  estate 
owing  it  ai'e  united  in  the  same  hands. 
But  it  is  necessary  that  the  whole  of  the  two 
estates  should  belong  to  the  same  proprietor; 
for  if  the  owner  of  one  estate  onfy  acquires 
the  other  in  part  or  in  common  with  another 
person,  confusion  does  not  take  effect.  See 
Merger. 

UNIVERSAL  LEQACT.  In  CivU 
La'w.  A  testamentary  disposition  by  which 
the  testator  gives  to  one  or  several  persons 
the  whole  of  the  property  which  he  leaves  at 
his  decease.  La.  Civ.  Code,  art.  1599 ;  Code 
Civ.  art.  1003 ;  Pothier,  Donations  testamen- 
taires,  c.  2,  s.  1,  2  1* 

UNIVERSAL  PARTNERSHIP.  The 

name  of  a  species  of  partnership  by  which 
all  the  partners  agree  to  put  in  common  all 
their  property,  universortim  bonorum^  not  only 
what  they  then  have,  but  also  what  they 
shall  acquire.  Pothier,  Du  Contr.  de  Soci6t6, 
n.  29. 

In  Louisiana,  universal  partnerships  are 
allowed  ;  but  property  which  may  accrue  to 
one  of  the  parties  after  entering  into  the 

Sartnership,  by  donation,  succession,  or  legacy, 
oes  not  Decome  common  stock,  and  any 
stipulation  to  that  effect,  previous  to  the  ob- 
taining the  property  aforesaid,  is  void.  La. 
Civ.  Code,  art.  2800.    See  Partnership. 

UNIVERSAL  REPRESENTATION. 
In  Scotch  La'w.  The  heir  universally 
represents  his  ancestor,  t.«.  is  responsible  for 
his  debts.  Originally,  this  responsibility  ex- 
tended only  to  the  amount  of  the  property  to 
which  he  succeeded ;  but  afterwards  certain 
acts  on  part  of  the  heir  were  held  sufficient 
to  make  him  liable  for  all  the  debts  of  the 
ancestor.    Bell,  Diet  Passive  Titles* 

UNIVERSITAS  JURIS  (Lat.).  In 
Civil  La'w.  A  quantity  of  things  of  vari- 
ous kinds,  corporeal  and  incorporeal,  taken 
together  as  awnole,  e.g,  an  estate.  It  is  used 
in  contradistinction  to  universiiasfactt\  which 
IS  a  whole  made  up  of  corporeal  units.  Mack- 
eldey,  Civ.  Law,  i  149. 

UNIVERSITAS  RERUM  (Lat.).  In 
Ci'vil  La'w.  Several  things  not  mechanically 
united,  but  which,  taken  together,  in  some 
legal  respects  are  regarded  as  one  whole. 
Mackeldey,  Civ.  Law,  {  149 ;  fr.  30,  pr.  D. 
41.  3. 

UNIVERSITT".  The  name  given  to 
certain  societies  or  corporations  which  are 
seminaries  of  learning  where  youth  are  sent 
to  finish  their  education.  Among  the  civi- 
lians, by  this  term  is  understood  a  corpora- 
tion. 

UNJUST.  That  which  is  done  against 
the  perfect  rights  of  another ;  that  which  is 
against  the  established  law;  that  which  is 
opposed  to  a  law  which  is  the  test  of  right 
and  wrong.  1  Toullier,  tit.  pr61.  n.  5 ;  AUst. 
Jur.  276,  n.;  Hein.  Leq.  El.  {  1080. 

UNKNOWN.     When  goods  have  been 


stolen  from  some  person  unknown,  they  may 
be  so  described  in  the  indictment ;  but  if  the 
owner  be  really  known,  an  indictment  alleg- 
ing the  property  to  belong  to  some  person 
unknown  is  improper.  2  East,  PI.  Cr.  651 ; 
1  Hale,  PI.  Cr.  512 ;  Holt,  696 ;  8  Carr.  lb  P. 
773 ;  14  Mass.  218 ;  12  Pick.  Mass.  174.  See 
Indictment. 

« 

UNLAW.  In  Scotch  Law.  A  wit- 
ness was  formerly  inadmissible  who  was  rot 
worth  the  king's  unlaw, — ue,  the  sum  of  £\0 
Scots,  then  the  common  line  for  absence 
from  court  and  for  small  delinquencies.  Bell, 
Diet. 

UNLAWFUL.  That  which  is  contrary 
to  law. 

There  are  two  kinds  of  contracts  which  are 
unlawful, — those  which  are  void,  and  those 
which  are  not.  When  the  law  expressly  pro- 
hibits the  transaction  in  respect  of  which 
the  agreement  is  entered  into,  and  declares 
it  to  be  void,  it  is  absolutely  so.  3  Binn. 
Penn.  533.  But  when  it  is  merely  pro- 
hibited, without  being  made  void,  although 
unlawful  it  is  not  void.  12  Serg.  So  R.  Penn. 
237  ;  Chitty,  Contr.  230 ;  23  Am.  Jur.  1-23  ; 
1  Mod.  35 ;  8  East,  236,  237  ;  3  Taunt.  244  ; 
Hob.  14.    See  Condition  ;  Void. 

UNLAWFUL  ASSEMBLY.  In 
Criminal  La'w.  A  disturbance  of  the  public 
peace  by  three  or  more  persons  who  meet 
together  with  an  intent  mutually  to  assint 
each  other  in  the  execution  of  some  unlawful 
enterprise  of  a  private  nature,  with  force  and 
violence.  If  they  move  forward  towards  its 
execution,  it  is  then  a  rout ;  and  if  they  actu- 
ally execute  their  design,  it  amounts  to  a  riot. 
4  Blackstone,  Comm.  140 ;  1  Kusj^ell,  Crimes, 
254 ;  Hawkins,  PI.  Cr.  c.  65,  s.  9 ;  Comyns, 
Dig.  Forcible  Entry  (D  10) ;  Viner,  Abr. 
Riots,  etc,  (A). 

UNLAWFULLY.  In  Pleading.  This 
word  is  frequently  used  in  indictments  in  the 
description  of  the  offence:  it  is  nece.«sary 
when  the  crime  did  not  exist  at  common  law, 
and  when  a  statute,  in  describing  an  offence 
which  it  creates,  uses  the  word,  1  Mood.  Cr. 
Cas.  339 ;  but  it  is  unnecessary  whenever  the 
crime  existed  at  common  law  and  is  mani- 
festly illegal.  1  Chittv,  Crim.  Law,  ♦241; 
Hawkins,  b.  2,  c.  25,  s.  §6 ;  2  Rolle,  Abr.  82 : 
Bacon.  Abr.  Indictment  (G  1) ;  1  111.  199 :  2 
id.  120. 

UNLIQUIDATED  DAMAQBS.  Such 
damases  as  are  unascertained.  In  eeneral, 
such  damages  cannot  be  set  off.  No  interest 
will  be  allowed  on  unliquidated  damages.  1 
Bouvier,  Inst.  n.  1 108.  See  Liquidated  Dam- 
ages. 

UNQUES  (L.  Fr.).  Still;  vet  This 
barbarous  word  is  frequently  used  in  pleas: 
as,  Ne  unques  executor,  Ne  unques  guardian, 
Ne  unques  accouple ;  and  the  like. 

UNSOLEMN  WAR.  That  war  which 
is  not  carried  on  by  the  highest  power  in  the 
states  between  which  it  exists,  and  which 
lacks  the  formality  of  a  declaration.    Gro- 
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tias,  de  Jure  Bel.  et  Pac.  1.  1,  c.  3.  {  4.  A 
formal  declaration  to  enemy  is  now  disused, 
but  there  must  be  a  formal  public  act  pro- 
ceeding from  the  competent  source :  with  us, 
it  has  been  said,  it  must  be  an  act  of  con- 
gress.    1  Kent,  Comm.  55 ;   1  UiLl,  N.  Y. 

UNSOUND  MIND,  UNSOUND 
MXSMORy.  These  words  have  been  adopted 
in  several  statutes,  and  sometimes  indiscri- 
minately used,  to  signify  not  only  lunacy, 
which  is  periodical  madness,  but  also  a  per- 
manent aaventitious  insanity  as  distinguisned 
from  idiocy.  1  Ridg.  Pari.  Cas.  518  ;  3  Atk. 
Ch.  171. 

3.  The  term  uTisound  mind  seems  to  have 
been  used  in  those  statutes  in  the  same  sense 
M  insane ;  but  they  have  been  said  to  import 
that  the  party  was  in  some  such  state  as  was 
contradistinguished  from  idiocy  and  from 
lunacy,  and  yet  such  as  made  him  a  proper 
subject  of  a  commission  to  inquire  of  idiocy 
and  lunacy.  Shelford,  Lun.  5 ;  Ray,  Medf. 
Jur.  r)r61.  {  8 ;  8  Ves.  Ch.  66 ;  12  id.  447  ;  19 
id.  286 ;  1  Beck,  Med,  Jur.  573 ;  Coop.  Ch. 
Cas.  108;  2  Maddock,  Chanc.  Pract  731, 
732. 

UNSOUNDNESS.  See  Crib-Bitino; 
Roaring;  Soundness. 

UNTVHOLESOMB  FOOD.  Food  not 
fit  to  be  eaten ;  food  which  if  eaten  would  be 
injurious. 

Although  the  law  does  not,  in  general,  con- 
sider a  sale  to  be  a  warranty  or  goodness 
of  the  quality  of  a  personal  chattel,  yet  it 
is  otherwise  with  regard  to  food  and  liquor 
when  sold  for  consumption.  1  Rolle,  Abr. 
90,  pi.  1,  2. 

UPLIFTED  HAND.  When  a  man  ac- 
cused of  a  crime  is  arraigned,  he  is  required 
to  raise  his  hand,  probably  in  order  to  iden- 
tify the  person  who  pleads.  Perhaps  for  the 
same  reason  when  a  witness  adopts  a  par- 
ticular mode  of  taking  an  oath,  as,  when  be 
does  not  swear  upon  the  gospel,  but  upon 
Almighty  God,  he  is  requested  to  hold  up  his 
hand.  ' 

UPPER  BENCH.  The  king's  bench 
was  so  called  during  Cromwell's  protectorate, 
when  RoIIe  was  chief-justice.  3  Sbarswood, 
Blackst.  Comm.  202. 

URBAN.  Relating  x  a  city ;  relating  to 
houses. 

!t»  It  is  used  in  this  latter  sense  in  the 
Ciyil  Code  of  Louisiana,  articles  706  and  707. 
All  servitudes  are  established  either  for  the 
use  of  houses  or  for  the  use  of  lands.  Those 
of  the  first  kind  are  called  urban  servitudes, 
whether  the  buildings  to  which  they  are  due 
be  situated  in  the  city  or  in  the  country. 
Those  of  the  second  kind  are  called  rural 
vervitades. 

8*  The  principal  kinds  of  urban  servitudes 
are  the  following:  the  right  of  support; 
that  of  drip  ;  that  of  drain,  or  of  preventing 
the  drain ;  that  of  view  or  of  lights,  or  of 
preventing  the  view  or  lights  from  being  ob- 


structed; that  of  raising  buildings  or  walU 
or  of  preventing  them  from  being  raised ; 
that  of  passage ;  and  that  of  drawing  water. 
See  3  Toullier,  441 ;  Potbier,  Introd.  au  tit. 
13  de  la  Coutume  d'Orl^ans,  n.  2;  Introd. 
Id.  n.  2. 

URBS  (Lat ),  In  OivU  Law.  A  walled 
city.  Often  usea  for  civitas.  Ainsworth,  Diet. 
It  18  the  same  as  oppidum^  only  larger.  Urbt, 
or  urbs  aurea^  meant  Rome.  DuCange.  In 
the  case  of  Rome,  urbs  included  the  suburbs. 
Dig.  50. 16. 2.  pr.  It  is  derived  from  ttrbum, 
a  part  of  the  plough  by  which  the  walls  of  a 
city  are  first  marked  out.    Ainsworth,  Diet. 

USAQE.     Long  and  uniform  practice. 

In  itB  most  extensive  meaning,  this  term  includes 
custom  and  prescription,  though  it  diflfers  from 
tbem;*in  a  narrower  sense,  it  is  applied  to  the 
habits.,  modes,  and  course  of  dealing  which  are 
observed  in  trade  generally,  aa  to  all  mercantile 
transactions,  or  to  some  particular  branches  of 
trade. 

3.  Usa^e  of  trade  does  not  reauire  to  be 
immemorial  to  become  establishea :  if  it  be 
known,  certain,  uniform,  reasonable,  and  not 
contrary  to  law,  it  is  sufficient.  But  evi- 
dence that  a  thing  has  been  done  in  few 
instances  does  not  establish  a  usage.  3  Watts, 
Penn.  178 ;  3  Wash.  C.  C.  150 ;  1  Gall.  C.  C. 
443 ;  5  Binn.  Penn.  287 ;  9  Pick.  Mass.  426; 
4  Barnew.  &  Aid.  210 ;  7  Pet.  1 ;  2  Wash. 
C.  C.  7. 

8«  The  usages  of  trade  afford  ground  upon 
which  a  proper  construction  may  be  given  to 
contracts,  by  their  aid  the  indeterminate 
intention  of  parties  and  the  nature  and  ex- 
tent of  their  contracts  arising  from  mere 
implications  or  presumptions,  and  acts  of  an 
equivocal  character,  may  be  ascertained ;  and 
the  meaning  of  words  and  doubtful  expres- 
sions may  become  known.  2  Mete.  Mass. 
65 ;  13  Pick.  Mass.  182;  2  Sumn.  C.  C.  569 ; 
2  Gill  &  J.  Md,  136 ;  Story,  Ag.  ?  77 ;  2  Kent, 
Comm.  662,  3d  ed. ;  5  Wheat.  326 ;  2  Cnrr. 
&  P.  525  ;  3  Barnew.  &  Aid.  728  ;  Park.  Ins. 
30;  1  Marshall,  Ins.  186,  n.  20;  1  Caiucs, 
N.  Y.  45  ;  Gilp.  356,  486 ;  1  Edw.  Ch.  N.  Y, 
146 ;  1  Nott  &  M'C.  So.  C.  519 ;  15  Mass. 
433 :  1  Hill,  So.  C.  270 ;  Wright,  Ohio,  573  • 
Pet'C.  C,  230;  5  Ohio,  436;  1  Pet.  25,  89-, 
2  id.  148 ;  6  id.  715  ;  15  Ala.  123  ;  1  Hall, 
N.  Y.  612;  9  Mass.  155;  9  Wheat.  582;  11 
id.  430. 

Courts  will  not  readily  adopt  these  usages, 
because  they  are  not  unfrequently  founded 
in  mistake.    2  Sumn.  C.  C.  377. 

See  3  Chitty,  Pr.  55  ;   Story,  Confl.  Laws, 
{  270 ;   1  Dall.  178 ;  Vaugh.  169,  383  ;   Bou 
vier,  Inst.  Index. 

USANCE.    In  Commercial  Law.   The 

time  which,  by  usage  or  custom,  is  allowed 
in  certain  countries  for  the  payment  of  a  bill 
of  exchange.  Pothier,  Contr.  du  Change, 
n.  15. 

The  time  of  on«,  itoo,  or  three  months  after 
the  date  of  the  bill,  according  to  the  custom 
of  the  places  between  which  the  exchanges 
run. 
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Double  or  treble  is  double  or  treble  the 
usual  time,  and  half  usance  is  half  the  time. 
Where  it  is  necessary  to  divide  a  month 
upon  a  half  usance  (which  is  the  case  when 
the  usance  is  for  one  month  or  three),  the 
division,  notwithstanding  the  difference  in 
the  length  of  the  months,  contains  fifteen 
days. 

USB.  A  confidence  reposed  in  another, 
who  was  made  tenant  of  the  land,  or  terre 
tenant,  that  he  would  dispose  of  the  land 
according  to  the  intention  of  the  ce$tui  que 
use,  or  him  to  whose  use  it  was  granted,  and 
suffer  him  to  take  the  profits.  Plowd.  352 ; 
Gilbert,  Uses,  1 ;  Bacon,  Law  Tr.  150,  306 ; 
Cornish,  Uses,  13;  1  Fonblanque,  £q.  363;  2 
id.  7 ;  Saunders,  Use?,  2 ;  Coke,  Litt.  272  b; 
1  Coke,  121 ;  2  Blackstone,  Comm.  328 ;  2 
Bouvier,  Inst.  n.  1885  eC  sea, 

A  right  in  one  person,  called  the  ceHui  ^ne 
use,  to  take  the  profits  of  land  of  which 
another  has  the  legal  title  and  possession, 
together  with  the  duty  of  defending  the  same 
and  of  making  estates  thereof  according  to 
the  direction  of  the  cestui  que  use, 

Ufldswere  derired  from  the  Jidei  eommwa  of  the 
Roman  law.  It  was  the  duty  of  a  Roman  magis- 
trate, the  prsBtor  Jidei  eommiMaHu*,  whom  Baeon 
terms  the  piirtionlar  chancellor  for  uses,  to  ODforoe 
the  obserranoe  of  this  oonfidence.  Inst.  2.  23.  2. 
They  were  introdaced  into  England  by  the  eoolesi- 
astics  in  the  reign  of  Edward  III.,  before  1377,  for 
the  purpose  of  avoiding  the  statutes  of  mortmain ; 
and  the  clerical  chancellors  of  those  times  held 
them  to  be  Jidei  commt9§a,  and  binding  in  eon- 
science.  To  obviate  many  inconyenienoes  and 
difficulties  which  had  arisen  out  of  the  doctrine 
and  introdnction  of  uses,  the  Statute  of  27  Henry 
VIII.  0.  10,  commonly  called  the  Statute  of 
Uses,  or,  in  conveyances  and  pleadings,  the  statute 
for  transferring  uses  into  possession,  was  passed. 
It  enacts  that  **  when  any  perjion  shall  be  seistcd  of 
lands,  etc.  to  the  use,  confidenceif  or  trust  of  any 
other  person  or  body  politic,  the  person  or  corpora- 
tion entitled  to  the  use  in  fee-simple,  fee-tail,  for 
life,  or  years,  or  otherwise,  shall  from  thenceforth 
stand  and  be  seised  or  possessed  of  the  land,  etc. 
of  and  in  the  like  estate  as  they  have  in  the  use, 
trust,  or  confidence;  and  that  the  estates  of  the 
persons  so  seised  to  the  uses  shall  be  deemed  to  be 
in  him  or  them  that  have  the  use,  in  such  quality, 
manner,  form,  and  condition  as  they  had  before  in 
the  use."  The  statute  thus  executes  the  use, — 
that  is,  it  oonreys  the  possession  to  the  use,  and 
transfers  the  nse  to  the  possession,  and,  in  this 
manner,  making  the  cettui  qve  use  oomplete  owner 
of  the  lands  and  tenements,  as  well  at  law  as  in 
equity.  2  Blackstone,  Comm.  338;  1  Sannd.  254, 
note  6. 

A  modem  nse  has,  therefore,  been  defined  to  be 
an  estate  of  right  which  is  acquired  through  the 
operation  of  the  statute  of  27  Henry  VIII.  o.  10; 
and  which,  when  it  may  take  effect  according  to 
the  rules  of  the  common  law,  is  called  the  legal 
estate,  and  when  it  may  not  is  denominated  a  nse, 
with  a  term  descriptive  of  its  modification.  Cor- 
nish, Uses,  35. 

The  common-law  judges  decided,  in  the  con- 
struction of  this  statute,  that  a  use  could  not  be 
raised  upon  a  use.  By.  155  (A),  and  that  on  a 
feoff'ment  to  A  and  his  heirs  to  the  use'  of  B  and 
his  heirs  in  trust  for  C  and  his  heirs,  the  statute 
executed  only  the  first  use,  and  that  the  second  was 
a  mere  nullity.  The  judges  also  held  that  as.  the 
statute  mentioned  only  such  persons  as  were  setseol 


to  the  nse  of  others,  it  did  not  extend  to  a  term  of 
years,  or  other  chattel  interests,  of  which  a  termor 
is  not  seised  but  only  possessed.  Bacon,  Law  Tr. 
335;  Poph.  76;  Dy.  369;  2  Blackstone,  Comm. 
336.  The  rigid  literal  construction  of  the  statute 
by  the  courts  of  law  again  opened  the  doors  of 
the  chancery  courts.  1  Maddoek,  Chanc.  Praet. 
448,  450. 

Uses  and  trusts  are  often  spoken  of  together  by 
the  older  and  some  modern  writers,  the  distinetioa 
being  thitse  trusts  which  were  of  a  permanent 
nature  and  required  no  actire  duty  of  the  tmstea 
being  called  uses ;  those  in  which  the  trustee  had 
an  active  duty  to  perform,  as,  the  payment  of 
dubts,  raising  portions,  and  the  like,  being  called 
mtcial  or  active  trusts,  or  simply  trusts.  1  Spenoa, 
Eq,  Jnr.  448. 

For  the  creation  of  a  use,  a  consideration 
either  valuable,  as,  money,  or  good,  as  rela- 
tionship in  certain  degrees,  '^as  nece8.*>-ary. 
Cronipt.  49  6;  3  Swanst.  Ch.  591 ;  7  Coke, 
40 ;  Plowd.  298 ;  17  Mass.  267 ;  4  N.  H.  229/ 
397 ;  14  Johns.  N.  Y.  210.  See  Resulting 
UsK.  The  property  must  have  been  tn  esse, 
and  such  that  seisin  could  be  given.  Crabb, 
Real  Prop.  {{  1610-1612;  Croke  £lis.  401. 
Uses  were  alienable,  although  in  many  re- 
spects resembling  choses  in  action,  which 
were  not  assignable  at  common  law,  Cornish, 
Upcs,  19;  2  Blackstone,  Comm.  331:  when 
once  raised,  it  might  be  granted  or  devised  in 
fee,  in  tail,  for  life,  or  &t  years.  1  Spence, 
En.  Jur.  455. 

The  effect  of  the  Statute  of  Uses  was  much 
restricted  by  the  construction  adopted  by  the 
courts:  it  practically  resulted,  it  has  been 
said,  in  the  addition  of  these  words,  to  the 
use,  to  every  conveyiince.  Williams,  Real 
Prop.  133.  The  intention  of  the  statute  was 
to  destroy  the  estate  of  the  feoffee  to  use,  and 
to  transfer  it  by  the  very  act  which  created 
it  to  the  cestui  que  use,  as  if  the  seisin  or 
estate  of  the  feoffee,  together  with  the  use, 
had,  vnoflatu,  passed  from  the  feoffor  to  the 
cestui  q^4e  use,  A  very  full  and  clear  account 
of  the  history  and  present  condition  of  the 
law  of  uses  is  given  oy  Professor  Washburn, 
2  Real  Prop.  91-156,  which  is  of  particular 
value  to  the  American  student.  Consult, 
also,  Spence,£q.Jur.;  Cornish,  Uses;  Bacon, 
Law  Tracts;  Greenleaf,  Cruise,  Dig. 

In  Civil  Lair.  A  right  of  receiving  so 
much  of  the  natural  profits  of  a  thing  as  is 
necessary  to  dail^  sustenance.  It  differs  from 
usufruct,  which  is  a  right  not  only  to  use,  but 
to*enjoy.  1  Browne,  Civ.  Law,  184;  Lei^ns 
£16m.  'du  Dr.  Civ.  Rom.  H  414,  416. 

U8B  AND  OCCUPATION.     When  a 

contract  has  been  made,  either  by  express  or 
implied  agreement,  for  the  use  of  a  house  or 
other  real  estate,  where  there  was  no  amount 
of  rent  fixed  and  ascertained,  the  landlord 
can  recover  a  reasonable  rent  in  an  action  of 
assumpsit  for  use  and  occupation.  1  Munf. 
Va.  407  ;  2  Aik.  Vt.  252 ;  7  J.  J.  Marsh.  Ky. 
6 ;  4  Day,  Conn.  228 ;  13  Johns.  N.  1 .  240, 
297 ;  4  Hen.  A,  M.  Va.  161 ;  15  Mass.  270 ;  2 
Whart.  Penn.  42 ;  10  Serg.  &  R.  Penn.  251. 
The  action  for  use  and  occupation  is  founded 
not  on  a  privity  of  estate,  but  on  a  privity  of 
contract,  3  Serg.  &  R.  Penn.  500 ;  Cfam.  i  N. 
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No.  C.  19 :  therefore  it  will  not  lie  where  the 
possession  is  tortious.  2  Nott  &  M*C.  So.  C. 
l56 ;  3  Serg.  k  R.  Penn.  500 ;  6  N.  H.  298 ; 
6  Ohio,  371 ;  14  Mass.  95. 

VBBFXn*,  That  which  may  be  put  into 
beneficial  practice. 

The  Patent  Act  of  Congress  of  July  4, 1836, 
sect.  6,  in  describing  the  subjects  of  patents, 
mentions  *'  new  and  tisejul  art,"  ana  "  new 
and  useful  improvement.''  To  entitle  the 
inventor  to  a  patent,  his  invention  must,  to 
a  certain  extent,  be  beneficial  to  the  com- 
munity, and  not  be  for  an  unlawful  object, 
or  frivolous,  or  insignificant.  1  Mas.  C.  G.  182 ; 
1  Pet,  C.  C.  322 ;  Baldw.  C.  C.  303 ;  14  Pick. 
Mass.  217 ;  Paine,  G.  G.  203.    See  Patent. 

USHER.  This  word  is  said  to  be  derived 
from  huissier,  and  is  the  name  of  an  inferior 
officer  in  some  English  courts  of  law.  Arch- 
bold,  Pract.  25. 

USQtTB  AD  MEDIUM  FILUM  VIS 
(Lat.).  To  the  middle  thread  of  the  way. 
See  Ad  Medium  Filum  ;  7  Gray,  Mass.  22, 24. 

U8UCAPTION.  In  CivU  Law.  The 
manner  of  acquiring  property  in  things  by 
the  lapse  of  time  required  by  law. 

It  differs  from  prescription,  whioh  has  the  lame 
sense,  and  meani,  in  addition,  the  manner  of 
aoquiring  and  losing,  by  the  effect  of  time  regu- 
lated bj  law,  ail  sorts  of  rights  and  actions.  Mer- 
lin, Rupert  Prescription  ;  Ayliffe,  Pand.  320 ;  Wood, 
Inst.  165;  Leeons  Elim.  du  Dr.  Rom.  }  437;  1 
Browne,  Civ.  Law,  364,  n.;  Vattel,  b.2,c  2,  {  140. 

USUFRUCT.  InCivULaw.  The  right 
of  enjoying  a  thing  the  property  of  which  is 
vested  m  another,  and  to  draw  from  the  same 
all  the  profit,  utility,  and  advantage  which  it 
may  produce,  provided  it  be  without  altering 
the  substance  of  the  thing. 

Barfect  usufruct  is  of  things  which  the 
usufructuary  can  enjoy  without  altering  their 
substance,  though  their  substance  may  be 
diminished  or  deteriorated  naturally  by  time 
or  by  the  use  to  which  they  are  applied :  as, 
a  house,  a  piece  of  land,  animals,  furniture, 
and  other  movable  effects. 

Imperfect  or  quasi  usufruct  is  of  things 
which  would  be  useless  to  the  usufructuary 
if  he  did  not  consume  and  expend  them  or 
change  the  substance  of  them:  as,  money, 
grain,  liquors.  In  this  case  the  alteration 
may  take  place.  La.  Civ.  Code,  art.  525  et 
seq,;  1  Browne,  Civ.  Law,  184;  Pothier,  Tr. 
du  Douaire,  n.  194:  Ayliffe,  Pand.  319; 
Pothier,  Pand.  torn.  6,  p.  91 ;  Le^^ons  El.  du 
Dr.  Civ.  Rom.  {414;  Inst.  lib.  2,  t.  4 ;  Dig. 
lib.  7,  t.  1,  1.  1 ;  Code,  lib.  3.  t  33. 

U8UFRUCTUAR7.  In  CivU  Law. 
One  who  has  the  right  and  enjoyment  of  a 
usufruct. 

Domat,  with  his  usual  clearness,  points  out 
the  duties  of  the  usufructuary,  which  are — 
to  make  an  innenfory  of  the  things  subject  to 
the  usufruct,  in  the  presence  of  those  having 
VI  interest  in  them ;  to  give  securitj/  for  their 
restitution  when  the  usufruct  shall  be  at  an 
end ;  to  take  good  care  of  the  things  subject 
to  the  usufruct ;   io  pay  aU  taxes  and  claims 


which  arise  while  the  thing  is  in  his  posses- 
sion as  a  ground-rent ;  and  to  keep  the  thing 
in  repair  at  his  own  expense.  Lois  Civ.  liv. 
1,  t  il,  s.  4.    See  Estate  for  Lifb. 

USURPATION.  Torts.  The  unlawful 
assumption  of  the  use  of  property  which  be- 
longs to  another ;  an  interruption  or  the  di^ 
turbing  a  man  in  his  right  and  possession. 
Tomlin,  Law  Diet. 

Aooordifig  to  Lord  Coke,  there  are  two 
kinds  of  usurpation :  first,  when  a  stranger, 
without  right,  presents  to  a  church  and  his 
clerk  is  admitted ;  and,  second^  when  a  sub- 
ject uses  a  franchise  of  the  king  without  law- 
ful authority.    Coke,  Litt.  277  b. 

In  Governmental  La^nr.  The  tyrannical 
assumption  of  the  government  by  force,  con- 
trary to  and  in  violation  of  the  constitution 
of  the  country. 

U8URPJBD  POWSR.    In  Inaoranoe. 

An  invasion  from  abroad,  or  an  internal  re- 
bellion, where  armies  are  drawn  up  against 
each  other,  when  the  laws  are  silent,  and 
when  the  firing  of  towns  becomes  unavoid- 
able. These  words  can  not  mean  the  power 
of  a  common  mob.  2  Marshall,  Ins.  390. 
By  an  article  of  the  printed  proposals  which 
are  considered  as  making  a  part  of  the  con* 
tract  of  insurance,  it  is  provided  that  "no 
loss  of  damage  by  fire,  happening  by  any 
invasion,  foreign  enemy,  or  any  military  or 
usurped  power  whatsoever,  will  be  made  good 
by  this  company." 

USURPER.  One  who  assumes  the  right 
of  government  by  force,  contrary  to  and  in 
violation  of  the  constitution  of  the  country, 
Toullier,  Droit  Civ.  n.  32. 

U8UR7.  The  excess  over  the  legal  rate 
charj^ed  to  a  borrower  for  the  use  of  money. 
Originally,  the  word  was  applied  to  all  int^ 
rest  reserved  for  the  use  of  money;  and  in 
the  early  ages  taking  such  interest  was  not 
allowed. 

3.  There  must  be  a  loan  in  contemplation 
of  the  parties,  7  Pet.  109 ;  1  Iowa,  252 ;  22 
Barb.  N.  Y.  118 ;  14  N.  Y.  93 ;  6  Ind.  232 , 
and  if  there  be  a  loan,  however  disguised, 
the  contract  will  be  usurious,  if  it  be  so  in 
other  respects.  Where  a  loan  was  made  of 
depreciated  bank-notes,  to  be  repaid  in  sound 
funds,  to  enable  the  borrower  to  pay  a  debt 
he  owed,  dollar  for  dollar,  it  was  c^)n6idered 
as  not  being  usurious.  1  Meigs,  Tenn.  585.  ■ 
The  bond  fide  sale  of  a  note,  bond,  or  other 
security  at  a  greater  discount  than  would 
amount  to  legal  interest  is  not,  per  se,  a  loan, 
although  the  note  may  be  inaorsed  by  the 
seller  and  he  remains  responsible.  9  Pet. 
103  ;  1  Iowa,  30 ;  6  Ohio  St.  19 ;  29  Miss.  212 ; 
10  Md.  57.  But  if  a  note,  bond,  or  other  s^ 
curity  be  made  with  a  view  to  evade  the 
laws  of  usury,  and  afterwards  sold  for  a  letis 
amount  than  the  interest,  the  transaction 
will  be  conflidered  a  loan,  2  Johns.  Cas. 
N.  Y.  60 ;  3  id.  66 ;  16  Johns.  N.  Y.  44 ;  2  Dall. 
Penn.  92;  12  Serg.  &  R.  Penn.  46;  6  Ohio 
St.  19 ;  4  Jones,  No.  C.  399 ;  and  a  sale  of  a 
man's  own  note  indorsed  by  himself  will  be 
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mnsidered  a  loan.  It  is  a  general  rule  that 
a  contract  which  in  its  inception  is  an* 
affected  by  usury  can  never  be  invalidated 
by  any  subsequent  usurious  transaction.  7 
Pet.  i09;  10  Md.  57.  On  the  contrary, 
when  the  contract  was  originally  usurious, 
and  there  is  a  substitution  by  a  new  contract, 
the  latter  will  generally  be  considered  usuri- 
ous.    15  Mass.  96. 

8«  There  must  be  a  contract  for  the  return 
of  the  money  at  all  events ;  for  if  the  return 
of  the  principal  with  interest,  or  the  principal 
only,  aepend  upon  a  contingency,  there  can 
be  no  usury  ;  but  if  the  contingency  extend 
only  to  interest,  and  the  principal  be  beyond 
the  reach  of  hazard,  the  lender  will  be  guilty 
of  usury  if  he  receive  interest  beyond  the 
amount  allowed  by  law.  As  the  principal  is 
put  to  hazard  in  insurances,  annuities,  and 
Dottomry,  the  parties  may  charge  and  receive 
greater  interest  than  is  allowed  by  law  in 
common  cases,  and  the  transaction  will  not 
be  usurious.  Ord,  Usury,  23,  39,  C4 ;  2  Pet. 
537. 

To  constitute  usury,  the  borrower  must  not 
only  be  obliged  to  return  the  principal  at  all 
events,  but  more  than  lawful  interest :  this 
part  of  the  agreement  must  be  made  with 
full  consent  and  knowledge  of  the  contract- 
ing parties.  3  Bos.  &,  P.  154.  When  the 
contract  is  made  in  a  foreign  country,  the  rate 
of  interest  allowed  by  the  laws  of  that  country 
may  be  charged,  and  it  will  not  be  usurious, 
although  greater  than  the  amount  fixed  by 
law  in  this.     Story,  Confl.  of  Laws,  J  292. 

4*  The  ordinary  commissions  allowed  by 
the  usages  of  trade  may  be  charged  without 
tainting  a  contract  with  usury  ;  hut  it  must 
plainly  appear  that  the  commissions  are 
charged  for  other  services,  and  are  not  merely 
a  device  to  evade  the  law.  2  Pat.  &  H.  Va. 
110.  Commission  may  be  charged  by  a  mer- 
chant for  accepting  a  bill,  18  Ark.  456;  but 
a  commission  charged  in  addition  to  interest 
for  advancing  money  is  usurious.  12  La. 
Ann.  660.  Where  a  banker  discounts  a  bill 
payable  in  a  distant  place,  he  may  charge  the 
usual  rate  of  exchange  on  that  place ;  hut  if 
such  charge  he  an  excess  of  the  usual  rate 
it  will  be  considered  a  device  to  cover  usuri- 
ous interest.  3  Ind.  53.  Where  the  pay- 
ment of  usurious  interest  depends  upon  the 
will  of  the  borrower,  as,  where  he  may  dis- 
charge himself  from  it  by^  prompt  payment 
of  the  principal,  it  is  considered  in  the  light 
of  a  penalty,  but  does  not  make  the  contract 
usurious.  6  Cow.  N.  Y.  653 ;  9  Paige,  Ch. 
N.  Y.  339.  Where  a  gratuity  is  given  to 
influence  the  making  of  a  loan,  it  will  be  con- 
sidered usurious.  7  Ohio  St.  387.  Where  a 
bank  which  by  its  charter  is  prohibited  from 
making  loans  at  over  six  per  cent. makes  one 
at  seven,  such  a  contract  being  prohibited, 
the  courts  will  not  assist  the  bank  in  enforcing 
it.  26  Barb.  N.  Y.  595.  The  burden  of 
proof  is  on  the  person  pleading  usury.  22 
Ga.  193.  Usury  is  a  personal  defence,  and 
cannot  be  set  up  by  anj  other  person  than 
«he  borrower  or  his  heirs.    8  Ind.  352.    A 


mere  mistake  in  the  calculation  of  interest 
will  not  be  considered  usury.  Hill  &  D.  N. 
Y.  34.  Where  parties  exchange  their  notes 
for  mutual  accommodation,  and  both  or  either 
are  sold  at  a  higher  than  the  legal  rate,  they 
are  usurious.     Ilill  &  D.  N.  Y.  65. 

The  common  practice  of  reserving  the  inte- 
rest on  negotiable  paper  at  the  time  of  making 
the  loan,  although  its  effect  is  to  cause  the 
borrower  to  pay  more  than  the  legal  rate,  is 
very  ancient,  having  been  practised  by  the 
Athenian  bankers,  and  is  sanctioned  by  law. 
Sewell,  Banking. 

See,  generally,  Comyns,  Dig. ;  Bacon,  Abr.; 
Lilly,  Reg. ;  Dane,  Abr. ;  Petersdnrff,  Abr. ; 
Viner,  Abr.;  Comyns,  Usury,  passim;  1 
Pet.  Index ;  Sewell,  Banking ;  Blydenburg, 
Usury ;  Parsons,  Notes  &  Bills ;  Interest. 

UTAH.  One  of  the  territories  of  the 
United  States.  The  act  establishing  the  ter- 
ritory was  approved  Sept.  9,  1850.  The  ter- 
ritory consists  of  that  portion  of  the  territory 
of  the  United  States  ^*  bounded  west  by  the 
state  of  California,  on  the  north  by  the  terri- 
tory of  Oregon,  on  the  east  by  the  summit 
of  the  Rocky  Mountains,  on  the  south  by  the 
thirty-seventh  parallel  of  north  latitude."  It 
is  provided  in  the  organic  act  that  the  United 
States  may  divide  tTie  territory  into  two  or 
more,  and  that  when  admitted  as  a  state 
the  territory,  or  any  portion  of  it,  shall  be 
received  into  the  Union  with  or  without  sla- 
very, as  their  constitution  may  provide  at  the 
time  of  their  admission.  9  U.  S.  Stat,  at 
Large,  453.  The  distribution  of  powers  under 
the  act  is  precisely  the  Fame  as  in  the  case  of 
New  Mexico.     See  New  Mexico. 

UTERINE  ( Lat.  uier) .  Born  of  the  same 
mother. 

UTI  POSSIDETIS  (Lat.  as  you  possess). 
In  International  I*a^Rr.  A  phrase  used  to 
signify  that  the  parties  to  a  treaty  are  to  re- 
tain possession  of  what  they  have  acquired 
by  force  during  the  war. 

UTRUBI.  In  Scotch  Law.  An  inter- 
dict as  to  movables,  by  which  the  colorable 
possession  of  a  bond,  Jide  holder  is  continued 
until  the  final  settlement  of  a  contested  right: 
corresponding  to  vti  possidetis  as  to  heritable 
property.     Bell,  Diet. 

UTTER.     In  Criminal  Lair.     To  offer ; 

to  publish. 

To  utter  and  publish  a  counterfeit  note  is 
to  assert  and  declare,  directly  or  indirectly, 
by  words  or  actions,  that  the  note  offered  is 
good.  It  is  not  necessary  that  it  should  be 
passed  in  order  to  complete  the  offence  of 
uttering.  2  Binn.  Penn.  338.  It  seems  that 
reading  out  a  document,  although  the  party 
refuses  to  show  it  is  a  sufficient  uttering. 
Jehb,  Cr.  Cas.  Ir.  282.  See  1  East,  PI.  Cr.  179 ; 
2  id,  974 ;  Leach,  Cr.  Cas.  251 ;  2  Starkie, 
Ev.  378 ;  1  Mood.  Cr.  Cas.  166 ;  Russ.  A  R. 
Cr.  Cas.  113;  1  Phillipps,  £v.  Index;  Ros- 
coe,  Crim.  Ev.  301.  The  merely  showing  a 
false  instrument  with  intent  to  gain  a  tsredit, 
when  there  was  no  intention  or  attempt  made 
to  pass  it,  it  seems,  would  not  amount  to  an 
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ittenng.  Rasa.  Sa  R.  Or.  Cas.  200.  And 
where  the  defendant  placed  a  forged  receipt 
for  poor-rates  in  the  hands  of  the  prosecntor, 
for  the  pui}>08e  of  inspection  only,  in  order, 
by  representing  himself  as  a  person  who  had 
paid  nis  poor-rates  fraudulently,  to  induce  the 
prosecutor  to  advance  money  to  a  third  person 
for  whom  the  defendant  proposed  to  become 
a  surety  for  its  repayment,  this  was  held  to 
be  an  uttering  withm  the  statute.  2  Den. 
Or.  Cas.  475.  And  the  rule  there  laid  down 
is  that  a  using  of  the  forged  instrument  in 


some  way,  in  order  to  get  money  or  credit  upon 
it,  or  by  means  of  it,  is  sufficient  to  constitute 
an  uttering. 

UTTER  BARRISTER.  In  English 
Law.  Those  barristers  who  plead  without 
the  bar,  and  are  aistinguished  from  benchers, 
or  those  who  have  been  readers  and  who  are 
allowed  to  plead  within  the  bar,  as  the  king's 
counsel  are.  The  same  as  oust«r  barrister. 
See  Barbister. 

UXOR  (Lat.).  In  Civil  Law.  A  wor 
man  lawfully  married. 


V. 


VACANC7.  A  place  which  is  empty. 
The  term  is  principally  applied  to  cases  where 
an  office  is  not  filled. 

By  the  constitution  of  the  United  States, 
the  president  has  the  power  to  fill  up  vacan- 
cies that  may  happen  during  the  recess  of 
the  senate.  Whether  the  president  can  create 
an  office  and  fill  it  during  the  recess  of  the 
senate,  seems  to  have  been  much  questioned. 
Story,  Const.  {  1553.  See  Sergeant,  Const. 
Uw,  c.  31 ;  1  III.  70. 

VACANT  POSSESSION.  A  term 
applied  to  an  estate  which  has  been  aban- 
doned by  the  tenant:  the  abandonment  must 
be  complete  in  order  to  make  the  possession 
vacant,  and,  therefore,  if  the  tenant  have 
goods  on  the  premises  it  will  not  be  so  con- 
sidered. 2  Chitty,  Bail.  177;  2  Strange, 
1064;  Buller,  Nisi  P.  97  ;  Corny n,  Landl.  & 
Ten.  507,  517. 

VACANT  SUCCESSION.  An  inherit- 
ance for  which  the  heirs  are  unknown. 

VACANTIA  BONA  (Lat.).  In  CivU 
Law.  Goods  without  an  owner.  Such  goods 
escheat. 

VACATE.  To  annul;  to  render  an  act 
void:  as,  to  vacate  an  entry  which  has  been 
made  on  a  record  when  the  court  has  been 
imposed  upon  by  fraud  or  taken  by  sur- 
orise. 

VACATION.  That  period  of  time  be- 
tween the  end  of  one  term  and  beginning  of 
another.  During  vacation,  rules  and  orders 
are  made  in  such  cases  as  are  urgent,  by  a 
judge  at  his  chambers. 

VACCARIA  (from  Lat.  vacca^  a  cow). 
In  Old  Engliah  Law.  A  dairy-house.  Coke, 
Litt.  5  6. 

VADIUM  MORTUUM  ( Lat.).  Amort- 
gage  or  dead  pledge :  it  is  a  security  given  by 
the  borrower  of  a  sum  of  money,  by  which  he 
grants  to  the  lender  an  estate  in  fee,  on  con- 
dition that  if  the  money  be  not  repaid  at  the 
time  appointed,  the  estate  so  put  in  pledge 
fhall  continue  to  the  lender  as  dead  or  gone 


from  the  mortgagor.    2  Blackstone,  Comm. 
257  ;  1  Powell,  Mortg.  4. 

VADIUM  yiVUM  (Lat.).  A  species  of 
security  by  which  the  borrower  of  a  sum  of 
money  made  over  his  estate  to  the  lender  until 
he  had  received  that  sum  out  of  the  issues  and 
profits  of  the  land :  it  was  so  called  because 
neither  the  money  nor  the  lands  were  lost, 
and  were  not  left  in  dead  pledge,  but  this 
was  a  living  pledge,  for  the  profits  of  the 
land  were  constantly  paying  ofi*  the  debt. 
Littleton,  J  206 ;  1  Powell,  Mortg.  3 ;  Termes 
de  la  Ley. 

VAQAJBOND.  One  who  wanders  about 
idly,  who  has  no  certain  dwelling.  The  or- 
don nances  of  the  French  define  a  vagabond 
almost  in  the  same  terms.  Dalloz,  Diet. 
Vagabondage,     See  Vattel,  liv.  1,  J  219,  n. 

VAGRANT.  A  person  who  lives  idly, 
without  any  settled  nome.  A  person  who 
refuses  to  work,  or  goes  about  begging.  This 
latter  meaning  is  the  common  one  in  statutcb 
punishing  vagrancy.  See  1  Wils.  331 ;  5 
East,  339 ;  8  Term,  26. 

VAQRANT  ACT.  In  English  Law. 
The  statute  5  Geo.  IV.  c.  83,  which  is  an  act 
for  the  punishment  of  idle  and  disorderly 
persons.    2  Chitty,  Stat.  145. 

VAQUENESS.     Uncertainty. 

Certainty  is  required  in  contracts,  wills, 
pleadings,  judgments,  and,  indeed,  in  all  the 
acts  on  which  courts  have  to  give  a  judgment, 
and  if  they  be  vague  so  as  not  to  be  under 
stood,  they  are,  in  general,  invalid.  5  Bamew. 
&  C.  583  ;  1  Russ.  &  M.  116  ;  1  Chitty,  Pract. 
123.  A  charge  of  frequent  intemperance 
and  habitual  indolence  is  vague  and  too  gene- 
ral. 2  Mart.  La.  n.  s.  530.  See  Certainty  ; 
Nonsense  ;  Uncertainty. 

VALID  ( Lat.  validus ) .  Strong ;  eifectnal ; 
of  binding  force.  An  act,  deed,  will,  and  the 
like,  which  has  received  all  the  /irmalitiea 
required  by  law,  is  sAid  to  be  valid  or  good 
in  law. 

VALOR  BENEFICIORUM  (Lat.).  In 
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Eoolealastlcal  Law.  The  value  of  eyery 
ecclesiastical  benefice  and  prefermept,  accord- 
ing to  which  the  first-fruits  and  tenths  are 
collected  and  paid.  The  valuation  by  which 
the  clergy  are  at  present  rated  was  made  26 
Hen.  VIIL,  and  is  commonly  called  The 
King's  Books.  1  Sharswood,  Blackst.  Comm. 
284*  note  6. 

VALOR  MARITAail  (Lat.).  The 
amount  forfeited  under  the  ancient  tenures 
by  a  ward  to  a  guardian  who  had  ofiered  her 
a  marriage  without  disparagement,  which 
she  refused.  It  was  so  much  as  a  jury  would 
assess,  or  as  any  one  would  give  bond  fide, 
for  the  value  of  the  marriage.  Littleton, 
110. 

A  writ  which  lay  against  the  ward,  on 
coming  of  full  age,  for  that  he  was  not  mar- 
ried by  his  guardian,  for  the  value  of  the 
marriagej  and  this  though  no  convenient 
marriage  had  been  offered.  Termes  de  la 
Ley. 

VALIT ABLE  CONSIDERATION.  An 

equivalent  in  money  or  value  for  a  thing  pur- 
chased.    See  Consideration. 

VALUATION.  The  act  of  ascertaining 
the  worth  of  a  thing.  The  estimated  worth 
of  a  thing. 

It  differs  from  price,  which  does  not  always 
afford  a  true  criterion  of  value ;  for  a  thing 
may  be  bought  very  dear  or  very  cheap.  In 
some  contracts,  as  in  the  case  of  bailments 
or  insurances,  the  thing  bailed  or  insured  is 
sometimes  valued  at  the  time  of  making  the 
contract,  so  that,  if  lost,  no  dispute  may  arise 
as  to  the  amount  of  the  loss.  2.  Marshall, 
Ins.  620 :  1  Caines,  N.  Y.  80 ;  2  id.  30 ;  Story, 
Bailm.  2|  253,  254;  Park,  Ins.  98 ;  Weskett, 
Ins. ;  Phillipps,  Ins.     See  Polict. 

VALUE.  The  utility  of  an  object.  The 
worth  of  an  object  in  purchasing  other  goods. 
The  first  may  be  callea  value  in  use ;  the  latter, 
value  in  exchange. 

Valno  differs  from  price.  The  latter  is  applied 
to  live  cattle  and  animals :  in  a  declaration,  there- 
fore, for  taking  cattle,  they  ought  to  be  said  to  be 
of  such  a  price ;  and  in  a  declaration  for  taking 
dead  chattels,  or  those  which  never  had  life,  it 
ought  to  lay  them  to  be  of  such  a  value.  2  Lilly, 
Abr.  629. 

VALUE  RECErVED.  A  phrase  usu- 
ally employed  in  a  bill  of  exchange  or  pro- 
missory note,  to  denote  that  a  consideration 
has  been  given  for  it. 

The  expression  value  received,  when  put 
in  a  bill  of  exchange,  will  bear  two  inter- 
pretf.tions:  the  drawer  of  the  bill  may  be 
presumed  to  acknowledge  the  fact  that  he 
nas  received  value  of  the  payee,  3  Maule  & 
S  351 ;  or  when  the  bill  has  been  made  pay- 
able to  the  order  of  the  drawer,  it  implies 
that  value  has  been  received  by  the  acceptor. 
5  Maule  k  S.  65.  In  a  promissorv  note,  the 
expression  imports  value  received  from  the 
payee.  5  Barnew.  &  C.  300.  See  Parsons, 
Notes  &  B. 

VALUED  POLICT.  A  valued  policy 
10  one  where  the  value  has  been  set  on  the 


ship  or  goods  insured,  and  this  value  ha* 
been  inserted  in  the  policy  in  the  nature  of 
liquidated  damages,  to  save  the  neeesaiiy  of 

f  roving  it  in  case  of  loss.    1  Bouvier,  Inal.  n* 
230.    See  Policy. 

VANCOUVER'S  ISLAND.  An  island 
situated  on  the  western  coast  of  North  Ame- 
rica, and  constituting  one  of  the  colonial  poa- 
sessions  of  England. 

It  is  situated  between  the  parallels  of  48®  17' 
and  50 <>  55'  north  latitude,  and  126^  W  and  128* 
30'  west  longitude.  By  a  charter  dated  January 
13,  1849,  it  was  granted  to  the  Hudson  Bay  Com- 
pany in  fee,  with  a  privilege  of  re-pnrohase,  in  eon-> 
sideration  of  the  yearly  payment  of  seven  shillings. 

The  government  of  the  island  is  administered  by 
a  governor  appointed  by  the  crown  on  the  nomina- 
tion of  the  Hudson  Bay  Company,  aided  by  a 
council  of  seven  members  likewise  so  appointed. 
The  governor  is  empowered  to  divide  the  island 
into  electoral  districts,  and  to  convene  an  assembly, 
fixing  also  the  number  of  representatives,  who  ar« 
to  be  elected  by  the  inhabitant  freeholders  of  twenty 
acres.    Mills,  Col.  Const.  219. 

VARIANCE.    In  Pleading  and  Prao- 

tloe.  A  disagreement  or  difference  between 
two  parts  of  the  same  legal  proceeding  which 
ought  to  agree  together.  Variances  are  be- 
tween the  writ  and  the  declaration,  and  be- 
tween the  declaration,  or  bill  in  equity,  and 
the  evidence. 

Variance  in  matter  of  substance  is  fatal 
to  the  action,  4  Ala.  319;  1  Harr.  Del. 
474;  7  B.  Monr.  Ky.  271 ;  1  Ohio,  504;  10 
Johns.  N.  Y.  141,  and  is  ground  for  demurrer 
or  arrest  of  judgment;  o  Den.  N.  Y.  356 ;  3 
Brev.  No.  C.  42;  7  T.  B.  Monr.  Ky.  290; 
see  12  N.  H.  396 ;  but  if  in  matter  of  form 
merely,  must  be  pleaded  in  abatement,  1  111. 
298 ;  1  McLean,  C.  C.  319 ;  3  Brev.  No.  C. 
42 ;  3  Ala.  741 ;  4  Ark.  71,  74,  or  special  de- 
murrer, 2  Hill,  So.  C.  585 ;  and  a  variance 
between  the  allegations  and  evidence  upon 
some  material  points  only  is  as  fatal  as  if  upon 
all,  7  Taunt.  385,  but,  if  it  be  merely  formal 
or  immaterial  matter,  will  be  disregarded.  7 
Cranch,  408;  11  Ala.  542;  Hard.  Ky.  505; 
2  Hill,  So.  C.  413.  Slight  variance  from  tha 
terms  of  a  written  instrument  which  is  pro- 
fessedly set  out  in  the  words  themselvea  ia 
fatal.     1  Ilempst.  Ark.  294. 

VASSAL.  In  Feudal  Law.  The  name 
given  to  the  holder  of  a  fief  bound  to  perform 
feudal  service:  this  word  was  then  always 
correlative  to  that  of  lord,  entitled  to  such 
service. 

The  vassarhimself  might  be  lord  of  aoma 
other  vassal. 

In  after-times,  this  word  was  used  to  signify 
a  species  of  slave  who  owed  servitude  and 
was  in  a  state  of  dependencv  on  a  superior 
lord.  2  Blacks  tone,  Comm.  53 ;  Merlin,  B6* 
pert. 

VAVASOUR  (diminutive  from  vasalut, 
or, according  to  Bracton,  from  vas  gortitutad 
valiiudinem).  One  who  was  in  dignity  next 
to  a  baron.  Britten,  109 ;  Bracton,  lib.  1, 
c.  8.  One  who  held  of  a  baron  £ncyo. 
Brit. 
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VBCTIQALIA  (Lat.).  In  Roman  Law. 

Duties'  which  were  paid  to  the  prince  for  the 
importation  and  exportation  of  certain  mer- 
chandise. They  differed  from  tribate,  which 
was  a  tax  paid  by  each  individnaL  Code,  4. 
61.  5.  13. 

VEJOtJRB.  An  obsolete  word,  which 
signified  viewers  or  experts. 

VBNAL.  Something  that  is  bought.  The 
term  i8  generally  applied  in  a  bad  sense :  as, 
a  Tenal  office  is  an  office  which  has  been  pur- 
chased. 

VENDBB.    A  purchaser;  a  buyer. 

VENDITION.    A  sale ;  the  act  of  selling. 

VENDITIONI  EXPONAS  (Lat). 
That  you  expose  to  sale. 

In  Praotioe.  The  name  of  a  writ  of  exe- 
cution, directed  to  the  sheriff,  commanding 
him  to  sell  goods  or  chattels,  and  in  some 
states  lands,  which  be  has  taken  in  execution 
by  virtue  oftLjitriJacuu,  and  which  remain 
unsold. 

Under  this  writ  the  sheriff  is  bound  to  sell 
the  property  in  his  hands,  and  he  cannot  re- 
turn a  second  time  that  he  can  get  no  buyers. 
Cowp.  406.  And  see  2  Saund.  47, 1 ;  2  Chitt 
Bail,  390;  Oomvns,  Dig.  Execution  (C  8); 
Graham,  Pract.  359;  3  Bouvier,  Inst,  n.3395. 

VENDITOR  REQIB  (Lat.).  In  Old 
English  Law.  The  king's  salesman,  or  per- 
son who  exposed  to  sale  goods  or  chattels 
seized  or  distrained  to  answer  any  debt  due 
to  the  kin^.  Gowel.  This  office  was  granted 
by  Edw.  I.  to  Philip  de  Lordiner,  but  was 
seized  into  king's  hands  for  abuse  thereof. 
2  Edw.  II. 

VENDOR.  The  seller ;  one  who  disposes 
of  a  thing  in  consideration  of  money. 

VENDOR'S  LIEN.  An  equitable  lien 
allowed  the  vendor  of  land  sold  for  the  pur- 
chase-money, where  the  deed  expresses,  con- 
trary to  the  fact,  that  the  purchase-money  is 
paid.  Unless  waived,  the  lien  remains  till 
the  whole  purchase-money  is  paid.  16  Yes. 
Ch.  329 ;  4  Russ.  Oh.  336 ;  1 W.  Blackst.  123 ; 
2  P.  Will.  Ch.  291;  1  Jac.  &  W.  Ch.  234;  1 
Vern.  Ch.  267. 

The  lien  exists  against  all  the  world  except 
bond  fide  purchasers  without  notice.  1  Johns. 
Ch.  S.  Y.  308;  9  Ind.  490;  2  Rob.  Va.  475. 
If  security  is  taken  for  the  purchase-money, 
the  court  will  look  into  the  substance  of  the 
transaction  and  see  if  it  was  taken  in  lieu  of 
the  purchase-money.  3  Russ.  Ch.  488.  As  a 
general  rule,  the  lien  does  not  prevail  against 
creditors  of  purchaser.  7  Wheat.  46;  10  Barb. 
N.  Y.  626.  This  lien  is  recognized  in  New 
York,  New  Jersey,  Maryland,  Mississippi, 
Missouri,  Alabama,  Arkansas,  California, 
Georgia,  Florida,  Illinois,  Indiana.  Michigan, 
Kentucky,  Tennessee,  Texas,  Virginia.  But 
to  have  effect  it  must  be  expressly  reserved 
in  Ohio,  and  courts  of  the  United  States.  In 
Pennsylvania,  North  and  South  Carolina,  it 
has  beon  exploded;  in  Vermont,  abolished 
by  statute.    In  Connecticut,  Delaware,  and 


Massachusetts,  the  question  is  in  doubt.  1 
Washburn,  Real  Prop.  508,  n.  6.    See  Lisn. 

VENIRE  FACIAS  (Lat.).  That  you 
cause  to  come. 

Jn  Praotioe.  According  to  the  English 
law,  the  proper  process  to  be  issued  on  an  in- 
dictment for  any  petit  misdemeanor,  on  a 
penal  statute,  is  a  writ  called  venire  facias. 

It  is  in  the  nature  of  a  summons  to  cause 
the  party  to  appear.  4  Blackstone,  Comm.  18 ; 
1  Cnitty,  Crim.  Law,  351. 

VENIRE    FACIAS    JURATORE8 

(Lat.).     (Frequently  called  venire  simply.) 

In  Praotioe.  Thenameof  a  writ  directed  to 
the  sheriff,  commanding  him  to  cause  to  come 
from  the  body  of  the  county,  before  the  court 
from  which  it  issued,  on  some  day  certain  and 
therein  specified,  a  certain  number  of  quali- 
fied citizens  who  are  to  act  as  jurors  in  the 
said  court.  Stephen,  Plead.  104;  2  Graydon, 
Forms,  314.  Ana  see  6  Serg.  &  R.  Penn.  414; 
Comyns,  Dig.  Enquest  (CI),  etc.,  Pleader  (2 
S  12, 3  0  20),  Process  (D  8);  3  Chitty,  Pract. 
797.    See  Jury. 

VENIRE  FACIAS  DE  NOVO  (Lat.). 
In  Praotioe.  The  name  of  a  new  writ  of  venire 
facias:  this  is  awarded  when,  by  reason  of 
some  irregularity  or  defect  in  the  proceeding 
on  the  first  venire,  or  the  trial,  the  proper 
effect  of  the  venire  has  been  frustrated,  or 
the  verdict  become  void  in  law :  as,  for  ex- 
ample, when  the  jury  has  been  improperly 
chosen,  or  an  uncertain,  ambiguous,  or  de* 
fective  verdict  has  been  rendered.  Stephen, 
Plead.  120;  1  Sellon,  Pract.  150. 

VENTE  A  REMERE.  InFrenohLaw. 

A  sale  made,  reserving  a  right  to  the  seller 
to  repurchase  the  property  sold  by  returning 
the  price  paid  for  it. 

The  term  is  used  in  Canada  and  Louisiana. 
The  time  during  which  a  re-purchase  may  be 
made  cannot  exceed  ten  years,  and,  if  by  the 
agreement  it  so  exceed,  it  shall  be  reduced 
to  ten  years.  The  time  fixed  for  redemption 
must  be  strictly  adhered  to,  and  cannot  be 
enlarged  by  the  judge,  nor  exercised  after- 
wards.    La.  Civ.  Code,  art  1545-1549. 

The  following  is  an  instance  of  a  vente  d 
r6m^4.  A  sells  to  B,  for  the  purpose  of  se- 
curing B  against  indorsements,  wit n  a  clause 
that  *' whenever  A  should  relieve  B  from  such 
indorsements,  without  B's  having  recourse 
on  the  land,  then  B  would  reconvey  the  same 
to  A  for  A's  own  use."  This  is  VLvente  d  r6miri^ 
and  until  A  releases  B  from  ^is  indorsements 
the  property  is  B's,  and  forms  no  part  of  A's 
estate.  7  Mart.  La.  n.  s.  278.  See  1  Mart 
La.  N.  8. 528;  3  La.  153;  4iU  142;  Troplong, 
Vente,  ch.  6;  6  Toullier,  p.  257. 

VENTER,  VENTRE  (Lat  the  belly). 
The  wife:  for  example,  a  man  has  three 
children  by  the  first  and  one  by  the  second 
venter.  A  child  is  said  to  be  in  venire  sa  men 
before  it  is  born;  while  it  is  a  foetus. 

VENTRE  INSPICIENDO  (Lat).  In 
English  Law.  A  writ  directed  to  the  sheri£^ 
commanding  him  that,  in  the  presence  of 
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twelve  men,  and  as  many  women,  he  cause 
examination  to  be  made  whether  a  woman 
therein  named  is  with  child  or  not,  and  if  with 
child,  then  about  what  time  it  will  be  born, 
and  that  he  certify  the  same.  It  is  cranted  in  a 
case  when  a  widow,  whose  husband  had  lands 
in  fee-simple,  marries  again  soon  after  her 
husband's  death,  and  declares  herself  preg- 
nant by  her  first  husband,  and,  under  that 
pretest,  withholds  the  lands  from  the  next 
heir.     Croke  Eliz.  506;  Fleta,  lib.  1,  c.  15. 

VENUE  (L.  Lat.  visneiumf  neighbor- 
hood. The  word  was  formerly  spelled  viaru. 
Coke,  Litt.  125  a). 

In  Practice.  The  county  in  which  the 
facts  are  alleged  to  have  occurred,  and  from 
which  the  jury  are  to  come  to  try  the  issue. 
Gould,  Plead,  c.  3,  { 102 ;  Archbold,  Civ.  Plead. 
86;  Cowp.  176;  1  How.  241.  Some  certain 
place  must  be  alleged  as  the  place  of  occur- 
rence for  each  traverseable  met.  Comyns, 
Dig.  Pleader  (p  20).  Generally,  in  modern 
pleading,  in  civil  practice,  no  special  allega- 
tion is  needed  in  tne  body  of  the  declaration, 
the  venue  in  the  margin  being  understood  to 
be  the  place  of  occurrence  till  the  contrary  is 
shown.  1  Hempst.  236.  See  statutes  and 
rules  of  court  pf  the  various  states,  and  Reg. 
Gen.  Hil.  T.  4  Hen.  IV. 

3*  In  local  actions  the  true  venue  must  be 
laid ;  that  is,  the  action  must  be  brought  in 
the  county  where  the  cause  of  action  arose, 
being  that  where  the  property  is  situated,  in 
fictions  affecting  real  property,  2  Zabr.  N. 
J.  204;  and  see  18  6a.  719;  and  there  can  be 
no  change  of  venue  in  such  cases.  3  N.  Y. 
204.  Thus,  in  actions  on  a  lease  at  common 
law,  founded  on  priority  of  contract,  as  debt 
or  covenant  by  lessor  or  lessee,  1  Saund.  241 
h;  Z  Serg.  k  R.  Penn.  500,  venue  is  tran- 
sitory, but  when  founded  in  privity  of  estate, 
as  in  case  of  assignment,  the  venue  is  local. 
1  Saund.  257.  Sy  various  early  statutes, 
however,  actions  on  leases  have  become  gene- 
rally transitory.  In  such  action,  some  par- 
ticular place,  as,  a  town,  village,  or  parish, 
must  formerly  have  been  designated.  Coke, 
Litt.  125.  But  it  is  said  to  be  no  longer  ne- 
cessary except  in  replevin.  2  East,  503 ;  1 
Chitty,  Pleao.  251.  As  to  where  the  venue  is 
to  be  laid  in  case  of  a  change  of  county  lines, 
see  18  Ga.  690 ;  16  Penn.  St.  3. 

In  transitory  actions  the  venue  may  be  laid 
in  any  county  the  plaintiff  chooses;  that  is,  he 
may  bring  suit  wherever  he  may  find  the  de- 
fendant, and  lay  his  cause  of  action  to  have 
arisen  there,  even  though  the  cause  of  action 
arose  in  a  foreign  Jurisdiction.  1  Chitty, 
Plead.  244;  Stephen,  Plead.  306;  Archbold, 
Civ.  Plead.  86 ;  18  Ga.  690 ;  1  How.  241 ;  17 
Pet  245.  In  case  the  cause  was  to  be  tried 
in  a  different  county  from  that  in  which  the 
matter  actually  arose,  the  venue  was  anciently 
laid  by  giying  the  place  of  occurrence,  with 
a  scilicet  giving  the  place  of  trial.  1  Chitty, 
Plead.  250 ;  1  IIow.  241 ;  3  Zabr.  N.  J.  27'9. 
See  1  Taunt.  380.  In  some  cases,  however, 
by  statutes,  the  venue  in  transitory  actions 
must  be  laid  in  the  county  where  the  matter 


occurred  or  where  certain  parties  reside.  ? 
Sharswood,  Blackst.  Cumm.  294.  And  gene- 
rally, by  statute,  it  must  be  in  the  county 
where  one  of  the  parties  resides,  when  be- 
tween citizens  of  the  parae  state. 

8»  In  criminal  proceedings  the  venue  must 
be  laid  in  the  county  where  the  occurrence 
actually  took  place,  2  Russell,  Crimes,  800; 
4  Carr.  k  P.  363,  and  the  act  must  be  proved 
to  have  occurred  in  that  jurisdiction.  2 
Hawkins,  PI.  Cr.  c.  25,  {  84 ;  Archbold,  Crim. 
Plead.  40,  95  ;  1  Starkie,  £v.  466;  26  Penn 
St. 513:  4 Tex. 450;  6 Cal. 202;  6  Yerg. Tenn. 
364.  Statement  of  venue  in  the  margin  and 
reference  thereto  in  the  body  of  an  indictment 
is  a  sufficient  statement  of  venue,  39  Me.  78; 
4  Ind.  141 ;  8  Mo.  283  ;  and  see  20  Mo.  411 ; 
39  Me.  291 ;  and  the  venue  need  not  be  stated 
in  the  margin  if  it  appears  from  the  indict- 
ment. 5  Gray.  Mass.  478;  25  Conn.  48;  2 
McLean,  C.  C.  580. 

Want  of  any  venue  is  cause  for  demurrer. 
1  Lutw.  235;  5  Mass.  94;  or  abatement 
Comyns,  Dig.  Ahatemeni  (II  13) ;  Archbold, 
Civ.  Plead.  78 ;  or  arrest  of  judgment.  4  Tex. 
450.  So  defendant  may  plead  or  demur  to  a 
wrong  venue.  13  Me.  136.  C%an^«  of  venue 
may  be  made  by  the  court  to  prevent-,  and 
not  to  cause,  a  defeat  of  justice,  3  Sharswood, 
Blackst.  Comm.  294;  32  Eng.  L.  &  £q.  358; 
20  Mo.  400;  2  Wise.  397;  20111. 259;  3  Zabr. 
N.  J.  63;  3  Green,  N.  J.  63;  both  in  civil,  7 
Ind.  110;  31  Miss.  490;  27  X.  H.  428,  and 
criminal  cases,  7  Ind.  160;  28  Ala.  n.  s.  28 ;  4 
Iowa,  505 ;  5  Harr.  Del.  512 ;  and  such  change 
is  a  matter  of  right  on  compliance  with  the 
requirements  of  the  law.  9  Tex.  358 ;  7  Ind. 
110;  2Wi8c.419;  15111.511;  8M0.6O6.  That 
such  change  is  a  matter  of  discretion  with  the 
court  below,  see  28  Ala.  n.  s.  28;  31  Miss. 
490;  3  Cal.  410;  8  Ind.  439;  11  id.  481;  5 
Harr.  Del.  512 ;  13  La.  Ann.  191. 

VERAT.  An  ancient  manner  of  spelling 
vraif  true. 

In  the  English  law  there  are  three  kinds 
of  tenants :  veray,  or  true  tenant,  who  is  one 
who  holds  in  fee-simple ;  tenant  by  the  man- 
ner  (q.  r.),  who  is  one  who  has  a  less  estate 
than  a  fee  which  remains  in  the  reversioner; 
veray  tenant  by  the  manner,  who  is  the  same 
as  tenant  by  the  manner,  with  this  difference 
only,  that  the  fee-simple,  instead  of  remain- 
ing in  the  lord,  is  given  by  him  or  by  the  law 
to  another.    Hammond,  Nisi  P.  394. 

VERBAL.  Parol ;  by  word  of  mouth :  as, 
verbal  agreement;  verbal  evidence.  Some- 
times incorrectly  used  for  oral. 

VERBAL  NOTE.  In  diplomatic  lan- 
guage, a  memorandum  or  note  not  signed, 
sent  when  an  affair  has  continued  a  long  time 
without  any  reply,  in  order  to  avoid  me  ap- 
pearance of  an  urgency  which  perhaps  the 
affair  does  not  require,  and,  on  the  other 
hand,  not  to  afford  any  ground  for  supposing 
that  it  is  forgotten,  or  that  there  is  no  inten- 
tion of  prosecuting  it  any  further,  is  called 
a  verbal  note. 

VERBAL  PROCESS.    In  Louisiana. 
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A  written  account  of  any  proceeding  or  ope- 
ration required  by  law,  signed  bj  the  person 
eommiHsioned  to  perform  the  duty,  and  atr 
tested  by  the  signature  of  witnesses. '  See 
Proces  Verbal. 

VBRDEROR  (fr.  French  verdeur,  fr.  veri 
or  verd,  green  ;  Law  L.  viridarius)^  An  officer 
in  king's  forest ;  whose  office  is  properly  to 
look  a^er  the  verU  for  food  and  shelter  for  the 
deer.  He  is  also  ^worn  to  keep  the  assizes 
of  the  forest,  and  receive  and  enroll  the  at- 
tachments and  presentments  of  trespasses 
within  the  forest,  and  certify  them  to  the 
swainmoteor  justice-seat.  Cowel ;  Burn,  Eccl. 
Law ;  Man  wood.  For.  Law,  part  1,  p.  332. 

VBRDICT.  In  Practice.  The  unani- 
mous decision  made  by  a  jury  and  reported 
to  th^  court  on  the  matters  lawiully  submitted 
to  them  in  the  course  of  a  trial  of  a  cause. 

A  general  verdict  is  one  by  which  the  jury 
pronounce  at  the  same  time  on  the  fact  and 
the  law,  either  in  favor  of  the  plaintiff  or 
defendant.  Coke,  Litt.  228;  4  Blackstone, 
Comm.  461.  The  jury  may  find  such  a  ver- 
dict whenever  they  think  fit  to  do  so. 

A  partial  verdict  in  a  criminal  case  is  one 
by  which  the  jury  acquit  the  defendant  of  a 

Eart  of  the  accusation  against  him,  and  find 
im  guilty  of  the  residue. 

The  following  are  examples  of  this  kind  of  a  ver- 
diot,  namely :  when  thej  acquit  the  defendant  on 
one  count  and  find  him  guilty  on  another,  which  is 
indeed  a  species  of  general  verdict,  as  he  is  gene- 
rally acquitted  on  one  charge  and  generally  con- 
victed on  another ;  when  the  charge  is  of  an  offence 
of  ft  higher,  and  inolndes  one  of  an  inferior  degree, 
the  jury  may  convict  of  the  less  atrocious  by  find- 
ing a  partial  verdict  Thus,  upon  an  indictment 
for  burglary,  the  defendant  mny  be  convicted  of 
larceny  and  acquitted  of  the  nocturnal  entry;  upon 
an  indictment  for  murder,  he  may  be  convicted  of 
manslaughter;  robbery  may  be  softened  to  simple 
larceny ;  a  battery  into  a  common  assault  1  Chttty, 
Crim.  Law,  638,  and  the  oases  there  cited. 

A  privy  verdict  is  one  delivered  privily  to 
a  judge  out  of  court.  A  verdict  of  this  kind 
is  delivered  to  the  jud^e  after  the  jury  have 
agreed,  for  the  convenience  of  the  jury,  who, 
after  having  given  it,  separate.  This  verdict 
is  of  no  force  whatever;  and  this  practice, 
being  exceedingly  liable  to  abuse,  is  seldom 
if  ever  allowed  in  the  United  States.  The 
jury,  however,  are  allowed  in  some  states,  in 
certain  cases,  to  seal  their  verdict  and  return 
it  into  court,  as,  for  example,  where  a  verdict 
is  agreed  upon  during  the  adjournment  of  the 
court  for  the  day. 

A  public  verdict  is  one  delivered  in  open 
court.  This  verdict  has  its  full  effect,  and 
unless  set  aside  is  conclusive  on  the  facts,  and, 
when  judgment  is  rendered  upon  it,  bars  all 
future  controversy,  in  personal  actions.    A 

{»rivate  verdict  must  afterwards  be  given  pub- 
icly  in  order  to  give  it  any  effect. 

A  special  verdict  is  one  oy  which  the  facts 
of  the  case  are  put  on  the  record,  and  the  law 
is  submitted  to  the  judges.  I  Litt.  Ky.  376 ; 
I  Jer.  176;  4  Rand.  Va.  504;  1  lien,  k  M. 
Va.  235 ;  1  Wash.  C.  C.  499;  2  Mas.  C.  C. 
3L 


The  jury  have  an  option,  instead  of  finding  the 
negative  or  affirmative  of  the  issue,  as  in  a  general 
verdict,  to  find  all  the  facts  of  the  ease  as  disclosed 
by  the  evidence  before  them,  and,  after  so  setting 
them  forth,  to  conolndo  to  the  following  effect :  "  that 
they  are  ignorant,  in  point  of  law,  on  which  side 
they  ought  upon  those  facts  to  find  the  issue;  that 
if  upon  the  whole  matter  the  court  shall  be  of  opinion 
that  the  issue  is  proved  for  the  plaintiff,  they  find 
for  the  plaintiff  accordingly,  and  assess  the  damages 
at  such  a  sum,  etc. ;  but  if  the  court  are  of  an  op- 
posite opinion,  then  they  find  vice  versd."  This 
form  of  finding  is  called  a  tpeeial  verdict.  In 
practice  they  have  nothing  to  do  with  the  formal 
preparation  of  the  special  verdict  When  it  is 
agreed  that  a  verdict  of  that  kind  is  to  be  given, 
the  jury  merely  declare  their  opinion  as  to  any  fact 
remaining  in  doubt,  and  then  the  verdict  is  adjusted 
without  their  further  interference.  It  is  settled, 
uuder  the  correction  of  the  judge,  by  the  counsel 
and  attorneys  on  either  side,  according  to  the  state 
of  the  facts  as  found  by  the  jury,  with  respect  to  all 
particulars  on  which  they  have  delivered  an  opinion, 
and,  with  respect  to  other  particulars,  according  to 
the  state  of  facts  which  it  is  agreed  that  they  ought 
to  find  upon  the  evidence  before  them.  The  special 
verdict,  when  its  form  is  thus  settled,  is,  together 
with  the  whole  proceedings  on  the  trial,  then  en- 
tered on  record ;  and  the  question  of  law,  arising  on 
the  facts  found,  is  argued  before  the  court  in  banc, 
and  decided  by  that  court  as  in  case  of  a  demurrer. 
If  either  party  be  dissatisfied  with  th^ir  decision,  he 
may  afterwards  resort  to  a  court  of  error.  Stephen, 
Plead.  113;  1  Arohbold,  Pract  189;  3  Blackstone^ 
Comm.  377;  Bacon,  Abr.  Verdict  (D,  £). 

There  is  another  method  of  finding  a  special  ver- 
dict :  this  is  when  the  jury  find  a  verdict  generally 
for  the  plaintiff,  but  subject  nevertheless  to  the 
opinion  of  the  judges  or  the  court  above  on  a  epeeial 
ccue^  stated  by  the  counsel  on  both  sides,  with  regard 
to  a  matter  of  law.  3  Blaokstone,  Comm.  378.  And 
see  10  Mass.  64 ;  11  id.  358.  See,  generally,  Bouvier, 
Inst  Index. 

VERIFICATION  ( Lat.t«n£fii,  true,/aoib, 
to  make).  In  Pleading.  An  averment  hy 
the  party  making  a  pleading  that  he  is  pre- 

Eared  to  establish  the  truth  of  the  facts  which 
e  has  pleaded. 

fl.  Whenever  new  matter  is  introduced  on 
either  side,  the  plea  must  conclude  with  the 
veiification  or  averment,  in  order  that  the 
other  party  may  have  an  opportunity  of  an- 
swering it  Carth.  337 ;  1  Lutw.  201 ;  2  Wils. 
66 ;  Dougl.  60 ;  2  Term,  576 ;  1  Saund.  103,  n. 
1;  Comyns,  Dig.  Pleader  (E).  This  applies 
only  to  pleas.     Replications  and  subsequent 

Eroceedlngs  for  counts  and  avowries  need  not 
e  verified.     Coke,  Litt.  362  5. 

3«  In  one  instance,  however,  new  matter 
need  not  conclude  with  a  verification,  and  then 
the  pleader  may  pray  judgment  without  it: 
for  example,  when  the  matter  pleaded  is 
merely  negative.  Willes,  5;  Lawes,  Plead. 
145.  The  reason  of  it  is  evident:  a  negative 
requires  no  proof;  and  it  would,  therefore,  be 
impertinent  or  nugatory  for  the  pleader,  who 
pleads  a  negative  matter,  to  declare  his  readi- 
ness to  prove  it. 

The  usual  form  of  verification  of  a  plea  con- 
taining matter  of  fact  is,  '*  And  this  he  is  ready 
to  verify,''  etc.  See  1  Chitty,  Plead.  537, 616 ; 
Lawes,  Civ.  Plead.  144;  1  Saund.  103,  n.  1; 
Willes,  5;  3  Blackstone,  Comna.  309. 

In  Practice.   The  examination  of  the  truth 
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of  a  writing ;  the  certificate  that  the  writing 
is  true.    See  Authentication. 

VERMONT.  The  name  of  one  of  the 
new  states  of  the  United  States  of  America. 

8.  It  waa  admitted  by  virtue  of  **  An  act  for  the 
admission  of  the  State  of  Vermont  into  this  Union/' 
approved  February  18,  1791,  1  Story,  U.  S.  Laws, 
109,  by  whieh  it  is  .enaoted  that  the  state  of  Ver- 
mont having^  petitioned  the  congress  to  be  admitted 
a  member  of  the  United  States,  on  the  fourth  day 
of  March,  one  thousand  seven  hundred  and  ninety- 
one,  the  said  state,  by  the  name  and  style  of  **  the 
state  of  Vermont,"  shall  be  received  and  admitted 
into  this  Union  as  a  new  and  entire  member  of  the 
United  States  ot  America. 

The  history  of  Vermont  before  its  incorporation 
into  the  Union  is  of  interest,  because  the  soil  of 
this  state  never  composed  a  royal  province,  and 
was  not  governed  as  a  territory  of  the  United  States. 
The  territory  whieh  composes  the  present  state  of 
Vermont  was  claimed  by  both  New  York  and  New 
Hampshire;  but,  though  lands  were  granted  within 
the  limits  of  the  debatable  ground  by  both  pro- 
Tinces,  yet  the  conflict  of  jurisdiction  between  them 
left  the  people  of  the  New  Hampshire  Qrants,  New 
Connecticut  or  Vermont  (for  the  tract  of  country 
in  question  was  known  by  these  names  indifferently), 
Tirtaally  independent  of  both,  and  they  were  self- 
governed  from  almost  the  commencement  of  the 
settlement  of  the  Grants  until  the  admission  of  the 
state  into  the  Union  in  1791.  On  the  15th  of  Janu- 
ary, 1777,  they  declared  their  territory  to  be  "a 
free  independent  jurisdiction,  or  state,"  and  on  the 
2d  of  July  in  the  same  year  a  convention  of  dele- 
gates was  assembled  to  frame  a  constitution. 

3*  A  constitution  was  accordingly  drawn  np  and 
approved  by  the  convention,  but  was  revised  by  the 
same  body  in  the  following  December,  and  went 
immediately  into  effect  It  was  amended  in  1780, 
1793,  1828,  1836,  and  1850.  The  freemen  of  the 
state  elect,  every  seven  years,  by  general  ticket,  a 
oouncil  of  censors,  consisting  of  thirteen  persons, 
whose  duty  it  is  to  inquire  whether  the  constitution 
has  been  preserved  inviolate  during  the  last  sep- 
tenary, to  propose  such  amendments  to  the  oon- 
BtitntioB  as  they  may  deem  necessary,  and  to  call 
a  convention  to  determine  upon  the  expediency  of 
adopting  such  amendments  as  may  be  proposed  by 
the  council  of  censors.  No  other  mode  of  amend- 
ing the  constitution  is  provided.     Const.  |  4.3. 

4.  Every  man  of  the  full  age  of  twenty-one 
years,  wh'*  Has  resided  in  the  state  for  the  spaoetof 
one  whole  year  next  before  the  election  of  repre- 
sentatives, is  of  a  quiet  and  peaceable  behavior, 
will  take  the  oath  of  allegiance  to  the  state,  and. 
Art.  Amend.  3  1,  is  a  natural  born-citizen  of  any 
of  the  United  States,  or  is  naturalized,  is  entitled 
to  all  the  privileges  of  a  freeman  of  the  state. 
Const  ^21. 

The  writ  of  habeas  corpus  is  issuable  of  right, 
and  cannot  be  suspended.    Art.  Amend.  §  12. 

By  I  1  of  the  Bill  of  Rights  prefixed  to  the 
frame  of  government,  which  by  J  42  of  the  con- 
stitution is  declared  to  be  a  part  of  that  instrument, 
it  is  provided,  among  other  things,  that  no  male 
person  born  in  this  country,  or  brought  from  over 
sAa,  ought  to  be  holden  by  law  to  serve  any  per- 
son as  a  servant  slave,  or  apprentioe,  after  he  ar- 
rives at  the  age  of  twenty -one  years,  nor  female,  in 
like  manner,  after  she  arrives  at  the  age  of  eighteen 
years,  unless  they  are  bound  by  their  own  consent 
after  they  arrive  at  such  age,  or  bound  by  law  for 
the  payment  of  debt  damages,  fines,  costs,  or  the 
like.  This  clause  is  held  by  the  courts  to  make 
females  of  full  age,  for  all  purposes  whatsoever,  at 
the  age  of  eighteen  years. 

6.  Absolute  liberty  of  conscience  and  of  worship, 
and  absolute  equality  of  rights,  are  secured  to  idl 


persons    without   distinction  of  religious  belief 
BUI  of  RighU,  I  3. 

6*  The  $uprtm6  Ugi»lati»e  power  is  exercised  by 
a  senate  and  the  house  of  representatives,  styled* 
collectively,  "the  General  Assembly  of  the  state  of 
Vermont."  The  senate  and  the  house  of  repre- 
sentatives have  the  like  powers  in  all  acts  of  legisla- 
tion, and  no  "bill,  resolution,  or  other  thing*'  passed 
by  the  ooo  can  have  the  effect  of  a  law  without  tha 
concurrence  of  the  other.  Revenue  bills  must  origin* 
ate  in  the  house,  but  amendments  may  be  proposed 
in  the  senate.  Neither  house  can,  without  the  con- 
sent of  the  other,  adjourn  for  more  than  three  daySy 
nor  to  any  other  place  than  that  where  the  two 
houses  are  sitting;  and  in  case  of  disagreement 
between  the  two  houses  respecting  adjournment, 
the  governor  may  adjourn  them  to  such  time  as  ba 
thinks  proper.     Art.  Amend.  3. 

T«  The  eenate  is  composed  of  thirty  members,  of 
the  freemen  of  the  county  for  which  they  are 
elected,  who  must  have  attained  the  age  of  thirty 
years,  and  who  are  annually  elected,  by  ballot  by 
the  freemen  of  each  county  respectively,  according 
to  an  apportionment  upon  the  basis  of  population, 
to  be  made  by  (he  legislature  after  each  census  of 
the  United  States,  or  state  census  taken  for  that 
purpose;  but  every  county  is  to  have  at  least  one 
senator.     Art.  Amend.  23. 

It  has  like  powers  as  the  hou/se  of  representatives 
with  respect  to  election,  qualification,  and  expul- 
sion of  its  members,  election  of  its  own  officers, 
and  making  its  own  rules.  A  majority  constitutes 
a  quorum.  The  lieutenant-governor  is  president 
of  the  senate ;  but  when  he  exercises  the  office  of 
gpvernor,  or  is  absent  or  the  office  of  lieutenant- 
governor  is  vacant  the  senate  appoints  one  of  its 
own  numbers  president ^ro  tempore.  The  president 
of  the  senate  has  a  casting  vote,  but  no  other. 

It  tries  impeachments,  and  convicts  upon  the 
concurrence  of  (wo-thirds  of  the  members  present. 
Judgment  in  case  of  impeachment  cannot  extend 
further  than  to  removal  from  office  and  disqualifi- 
cation to  hold  office  of  honor,  trust,  or  profit  under 
the  state;  but  such  judgment  is  not  a  bar  to  trials 
judgment,  and  punishment  according  to  law.  Art. 
Amend.  §  7. 

8*  The  houee  of  repretentativee  "consists  of  per- 
sons most  noted  for  wisdom  and  virtue"  (Const, 
art  2,  2  8,  7),  who  are  chosen  by  ballot,  by  the 
freemen  of  every  town  in  the  state,  on  the  first 
Tuesday  of  September  annually,  one  representativa 
being  chosen  by  each  town,  without  regard  to  num- 
ber of  population.  It  has  power  to  choose  its  own 
speaker  and  other  officers,  to  sit  on  its  own  ac^oum- 
ments,  except  as  above  limited,  to  judge  of  tha 
qualifications  of  its  own  members,  expel  membersy 
but  not  for  causes  known  to  their  constituents  be- 
fore their  election,  administer  oaths  and  affirma- 
tions in  matters  depending  before  it  end  impeach 
state  criminals.     Const  pt  2,  ^  9  andf  Amend. 

The  legislative  powers  of  the  two  houses  extend 
to  the  preparation  of  bills  and  the  enactment  of 
the  same  into  laws;  the  redress  of  grievances;  the 
granting  of  acts  of  incorporation ;  the  constituting 
of  towns,  boroughs,  cities,  and  counties;  the  elec- 
tion of  major-generals  and  brigadier-generals,  seo- 
retary  of  state,  and  other  officers  not  otherwise  pro- 
vided for;  and  they  possess,  generally,  all  other 
powers  necessary  for  the  legislature  of  a  free  and 
sovereign  state ;  but  they  have  no  power  to  alter, 
abolish,  or  infringe  any  part  of  the  constitution. 

9.  Every  bill  which  has  passed  both  houses  is 
presented  to  the  governor,  and  signed  by  him,  if 
approved ;  if  not,  it  is  returned  by  him,  with  bii 
objections  in  writing,  to  the  house  in  which  it  ori- 
ginated, which  shall  proceed  to  reconsider  the  same. 
If  passed  again  by  a  majority  of  that  house,  it  is  seat, 
with  the  objections,  to  the  other  hovse,  and  if  ap* 
proved  by  a  minority  of  the  mexE  hers,  it  becomat  a 
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Iaw.  Bnt  if  the  goveraor  does  not  ntarn  a  bill 
within  fire  days  after  it  is  presented  to  him,  it  be- 
•omes  a  law,  unless  the  two  houses,  by  adjourning, 
within  three  days  after  such  presentation,  prevent 
ita  return;  In  which  case  it  does  not  become  a  law. 
Art.  Amend.  §  11. 

lO*  The  ntprtm9  executive  power  of  the  state  is 
•zeroised  by  the  goremor,  or,  in  case  of  his  absence 
or  disability,  by  the  lieutenant-governor.  The  du- 
ties of  the  executive  are  as  follows :  Const,  pt.  2, 
{3^11,  27;  Art.  Amend.  }  8.  To  commission  all 
officers,  and  appoint  officers  where  provision  is  not 
made  by  law  or  the  constitution ;  to  supply  racan- 
oies  in  offices;  to  correspond  with  other  states, 
transact  business  with  officers  of  government,  civil 
and  military,  and  to  prepare  such  business  as  may 
appear  necessary  to  lay  before  the  general  assembly ; 
to  grant  pardons,  and  remit  fines,  in  all  eases  what- 
soever, except  in  treason  and  murder,  in  which  it 
shall  have  power  to  grant  reprieves,  but  not  to  par- 
don, until  after  the  end  of  the  next  session  of  the 
assembly,  and  except  in  eases  of  impeachment,  in 
which  there  shall  be  no  remission  or  mitigation  of 
punishment  but  by  act  of  the  legislature ;  to  take  care 
that  the  laws  be  faithfully  executed;^  to  expedite 
the  execution  of  such  measures  as  may  be  resolved 
upon  by  the  general  assembly ;  to  draw  upon  the 
treasury  for  such  sums  as  may  be  appropriated  by 
the  house  of  representatives ;  to  lay  embargoes,  or 
prohibit  the  exportation  of  any  commodity*  for  any 
time  not  exoeeding  thirty  days,  in  the  recess  of  the 
legislature  only ;  to  grant  such  licenses  as  shall  be 
directed  by  law ;  and  to  call  together  the  general 
assembly,  when  necessary,  before  the  day  to  which 
it  shall  stand  adjourned.  The  governor  shall  be 
eaptijbin-general  and  commander-in-chief  of  the 
forces  of  the  state,  but  shall  not  command  in  per- 
son, except  advised  thereto  by  the  senate,  and  then 
only  so  long  as  they  shall  approve  thereof.  And 
the  lieutenant-governor  shall,  by  virtue  of  his 
office,  be  Uentenant-general  of  all  the  forces  of  the 
•tale. 

The  Judieiary  Power, 

11.  Conrta  of  justice  are  maintained  in  every 
county  of  the  state.  All  judicial  officers  are  elected 
Mianally  [the  justice  of  the  supreme  court,  at 
present,  by  the  legislature];  assistant  judges  of 
the  county  court,  by  the  Areomen  of  their  respective 
counties,  Const,  pt.  2,  §  4;  Art.  Amend.  §  14; 
judges  of  probate,  by  the  freemen  of  their  respect- 
ive districts,  Art.  Amend.  §  16;  and  justices  or  the 
peace,  by  the  freemen  of  their  respective  towns. 
Art.  Amend.  |§  5,  13,  16.  16,  18 ;  Const  pt.  2,  J  8, 
10.  Sheriffs  and  high-bailiffs,  and  state's  attorneys, 
are  elected  annaally  by  the  freemen  of  the  state, 
and  the  respective  counties  and  towns,  by  ballot, 
on  the  first  Tuesday  in  September. 

12.  The  Supreme  Court  consists  of  one  chief  and 
two  associate  justices. 

It  has  exclusive  jurisdiction  of  all  such  petitions 
not  triable  by  jury  as  may  by  law  be  brought  be- 
fore such  court,  and  has  power  to  issue  and  de- 
termine all  writs  of  error,  eertiorarif  mandamus, 
prohibition,  and  quo  warranto,  and  writs  to  courts 
of  inferior  jurisdiction  that  may  be  necessary,  and 
has  appellate  jurisdiction  of  all  questions  of  law 
removed  from  the  county  courts. 

Tke  Onnnty  Court  consists  of  a  chief  judge,  elected 
by  the  general  assembly  annually,  one  for  each  of 
the  four  circuits  into  which  the  state  is  divided  for 
the  purpose,  and  two  assistant  judges,  elected  in 
each  county  for  the  county.  It  has  original  and 
•xelusive  jurisdiction  of  all  civil  actions,  except 
those  cognisable  by  a  justice  of  the  peace,  original 
jurisdiction  of  all  criminal  actions,  and  appellate 
jnrisdiotion  in  certain  cases  fVom  justices  of  the 
peace.  An  action  may  be  reviewed  once  at  the  next 
tann  of  the  court. 


13*  Jueticee  of  the  peace  are  elected  by  tha 
people  of  the  various  towns,  for  the  term  of  one 
year.  Every  town  may  have  one,  and  the  larger 
towns  more,  those  having  a  population  of  fifteen 
thousand  or  more  being  entitled  to  fifteen.  They 
have  jurisdiction  in  civil  cases  where  the  debt  ii 
not  over  one  hundred  dollars,  in  actions  of  trespass 
where  the  damages  are  not  over  twenty  dollars^ 
and  in  criminal  matters  where  the  fine  is  not  moro 
than  ten  dollars. 

Prohnte  eonrtn  are  held  by  judges  elected  for  one 
year  by  the  electors  of  each  of  the  probate  districts. 
They  have  jurisdiction  of  the  settlement  of  estates, 
appointment  of  guardians,  granting  letters  of  ad- 
ministration, admitting  wills  to  probate,  and  the 
like.  There  is  an  appellate  jurisdiction  from  this 
court  to  the  oounty  court,  and  in  matters  of  law  to 
the  supreme  court. 

A  court  of  chancery  is  held  by  the  circuit  judge 
of  each  circuit,  with  the  powers  generally  of  the 
English  court  of  chancery.  Two  stated  terms  are 
held  annually  in  each  county. 

VERSUS.  AgaiDst :  as,  A  B  versus  G  D. 
This  is  usually  abbreviated  v,  or  vs, 

VERT.  Every  thing  bearing  green  leaves 
in  a  forest.  Bacon,  Abr.  Courts  of  the  Forest^ 
Manwood,  For.  Law,  146. 

VESSEL.  In  Maritime  Law.  A  ship, 
brig,  sloop,  or  other  craft  used  in  navigation. 
1  Boulay-Paty,  tit.  1,  p.  100.  See  Ship  ;  Parv* 
Owner. 

By  an  act  of  congress,  approved  July  29, 1850, 
it  is  provided  that  any  person,  not  being  an  owner, 
who  shall  on  the  high  seas,  wilfully,  with  intent  to 
burn  or  destroy,  set  fire  to  any  ship  or  other  vessel, 
or  otherwise  attempt  the  destruction  of  such  ship 
or  other  vessel,  being  the  property  of  any  citizen  or 
citizens  of  the  United  States,  or  procure  the  same 
to  be  done,  with  the  intent  aforesaid,  and  being 
thereof  lawfully  convicted,  shall  suffer  imprison- 
ment to  hard  labor  for  a  term  not  exceeding  ten 
years  nor  less  than  three  years,  according  to  the 
aggravation  of  the  offence. 

VEST.  To  give  an  immediate  fixed  right 
of  present  or  future  enjoyment.  An  estate  is 
vested  in  possession  when  there  exists  a  right 
of  present -enjoyment;  and  an  estate  is  vested 
in  interest  when  there  is  a  present  fixed  rigbk 
of  future  enjoyment  Feame,  Cont.  Rem.  2. 
See  Koper,  Leg.  757;  Comyns,  Dig.  Vest, 
Vem.  Ch.  323,  n.;  5  Ves.  Ch.  511. 

VESTED  REMAINDER.  An  estate 
by  which  a  present  interest  passes  to  the 
party,  though  to  be  enjoyed  infuturo,  and  by 
which  the  estate  is  invariably  nxed  to  remain 
to  a  determinate  person  after  the  particular 
estate  has  been  spent.  2  Bouvier,  Inst.  n. 
1831.    See  Remainder. 

VESTT7RE  OF  LAUD.  A  phrase  In- 
cluding all  things,  trees  excepted,  which  grow 
upon  tne  surface  of  the  land  and  clothe 'it 
externally. 

He  who  has  the  vesture  of  land  has  a  right, 
generally,  to  exclude  others  from  enterin|j; 
upon  the  superficies  of  the  soil.  Coke,  Litt. 
4  6;  Hammond,  Nisi  P.  151.  See  7  East, 
200 ;  1  Ventr.  393 ;  2  Rolle.  Abr.  2. 

VETERA  STATX7TA  (Lat.).  The  name 
of  Vetera  staiuta — ancient  statutes — has  Iteen 
given  to  the  statutes  commencing  with  Magna 
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v^arta,  and  ending  with  those  of  Edward  II. 
Crabb.  Eng.  Law,  222. 

VETITUM  NAMIUM  (Law  Lat.  tfe- 
titum,  forbidden,  namiumf  taking).  Where 
the  bailiff  of  a  lord  distrains  beasts  or  goods  of 
another,  and  the  lord  forbids  the  bailiff  to 
deliver  them  when  the  sheriff  comes  to  make 
replevin,  the  owner  of  the  cattle  may  de- 
mand satisfaction  in  placitum  de  veiiio  namio. 
Coke,  2d  Inst.  140 ;  Record  in  Thesaur.  Scacc.; 
2  ShaiBwood,  Blackst.  Comm.  148. 

VETO  (Lat  I  forbid).  A  term  in- 
cluding the  refusal  of  the  executive  officer 
whose  assent  is  necessary  to  perfect  a  law 
which  has  been  passed  by  the  legislative  body, 
and  the  message  which  is  usually  sent,  stating 
such  refusal  and  the  reasons  therefor. 

By  the  constitution  of  the  United  States  govern- 
ment, the  president  has  a  power  to  prevent  the 
enactment  of  any  law,  by  refusing  to  sign  the  same 
after  it9  passage,  unless  it  be  subsequently  enacted 
by  a  vote  of  two-thirds  of  each  house.  U.  S.  Const, 
art.  1,  I  7.  When  a  bill  is  engrossed,  and  haa  re- 
ceived the  sanction  of  both  houses,  it  is  transmitted 
to  the  president  for  his  approbation.  If  he  ap- 
proves of  it,  he  signs  it.  If  he  does  not,  he  sends 
it,  with  his  objections,  to  the  house  in  which  it 
originated,  and  that  house  enter  the  objections  on 
their  Journal  and  proceeds  to  reconsider  the  bill. 
See  Story,  Const  {  878;  1  Kent,  Comm.  239. 
Similar  powers  are  possessed  by  the  governors  of 
many  of  the  states. 

The  veto  power  of  the  British  sovereign  has  not 
been  exercised  for  more  than  a  century.  It  was 
exercised  once  during  the  reign  of  Queen  Anne. 
10  Edinburgh  Rev.  411;  Parke,  Lect.  126.  But 
anciently  the  king  frequently  replied,  Le  roy  •*avi- 
aera,  which  was  in  effect  withholding  his  assent.  In 
France  the  king  had  the  initiative  of  all  laws, 
but  not  the  veto.  See  1  Toullier,  nn.  39,  42,  52, 
note  3. 

VEXATION.  The  injury  or  damage 
which  is  suffered  in  consequence  of  the  tricks 
of  another. 

VEXATIOUS  SUIT.  Torts.  A  suit 
which  has  been  instituted  mali(5iou8ly,  and 
without  probable  cause,  whereby  a  damage 
has  ensued  to  the  defendant. 

3.  The  suit  is  either  a  criminal  prosecution, 
a  conviction  before  a  magistrate,  or  a  civil 
action.  The  suit  need  not  be  altogether  with- 
out foundation :  if  the  part  which  is  ground- 
less has  subjected  the  party  to  an  inconve- 
nience to  which  he  would  not  have  been 
exposed  had  the  valid  cause  of  complaint 
alone  have  been  insisted  on,  it  is  injurious. 
4  Taunt.  616;  4  Coke,  14;  1  Pet.  C.  C.  210; 
4  Serg.  &  R.  Penn.  19,  23. 

To  make  it  vexatious,  the  suit  must  have 
l)een  instituted  maliciously.  As  malice  is 
not  in  any  case  of  injurious  conduct  necessa- 
rily to  be  inferred  from  the  total  absence  of 
probable  cause  for  exciting  it,  and  in  the 
present  instance  the  law  will  not  allow  it  to 
be  inferred  from  that  circumstance,  for  fear 
of  being  mistaken,  it  casts  upon  the  suffering 
party  the  onus  of  proving  express  malice.  2 
Wills.  307 ;  2  Bos.  &  P.  129 ;  Carth.  417.  But 
Bee  what  Gibbs,  C.  J.,  says,  in  Berley  v.  Be- 
thune.  S  Taunt.  583 ;  see,  also,  1  Pet.  C.  C.  210 ; 


2  Browne,  Penn.  Apx.  42,  49;  Add.  Penn. 
270. 

8*  It  is  necessary  that  the  prosecution 
should  have  been  carried  on  without  probabU 
cause.  The  law  presumes  that  probable 
cause  existed  until  the  party  ag^ieved  can 
show  to  the  contrary.  Hence  he  is  bound  to 
show  the  total  absence  of  probable  cause.  5 
Taunt.  580;  1  Camp.  199.  See  3  Dowl.  Pari. 
Cas.  160;  1  Term,  520;  BuUer,  Nisi  P.  14;  4 
Burr.  1974 ;  2  Barnew.  A  C.  693 ;  4  Dowl.  & 
R.  107;  1  Oow,  20;  1  Wils.  232;  Croke  Jac. 
194.  He  is  also  under  the  same  obligation 
when  the  original  proceeding  was  a  civil 
action.     2  Wils.  307. 

4*  The  damage  which  the  party  injured 
sustains  from  a  vexatious  suit  for  a  crime  is 
either  to  his  person,  his  reputation,  his  estate, 
or  his  relative  rights.  Firsts  whenever  im- 
prisonment is  occasioned  by  a  malicious  un- 
founded criminal  prosecution,  the  injury  is 
complete  although  the  detention  may  have 
been  momentary  and  the  party  released  on 
bail.  Carth.  416.  Second^  when  the  bill  of 
indictment  contains  scandalous  aspersions 
likely  to  impair  the  reputation  of  the  accused, 
the  damage  is  complete.  See  12  Mrni.  210; 
2  Barnew.  &  Aid.  494;  3  Dowl.  &  R.  669. 
Third,  notwithstanding  his  person  is  left  at 
liberty,  and  his  character  is  unstained  by  the 
proceedings  (as,  where  the  indictment  is  for 
a  trespass,  Carth.  416),  vet  if  he  necessarily 
incurs  expense  in  defending  himself  against 
the  charge,  he  has  a  right  to  have  his  Tosses 
made  go<>d.  10  Mod.  148,  214;  Gilb.  185. 
Fourth,  if  a  master  loses  the  services  and 
assistance  of  his  domestics  in  consequence 
of  a  vexatious  suit,  he  may  claim  a  compen- 
sation.    Hammond,  Nisi  ]^.  275. 

5.  With  regard  to  a  damage  resulting  from 
a  civil  action,  when  prosecuted  in  a  court  of 
competent  jurisdiction,  the  only  detriment  the 
party  can  sustain  is  the  imprisonment  of  his 
person,  or  the  seizure  of  his  property ;  for,  as 
to  any  expense  he  may  be  put  to,  this,  in  con- 
templation of  law,  has  been  fully  compensated 
to  him  by  the  costs  adiudged.  4  Taunt  7;  1 
Mod.  4 ;  2  id,  306.  But  where  the  original 
suit  was  coram  non  judiccj  the  party,  as  the 
law  formerly  stood,  necessarily  incurred  ex- 
pense without  the  power  of  remuneration, 
unless  by  this  action  ;  because  any  award  of 
costs  the  court  might  make  would  have  been 
a  nullity.  However,  by  a  late  decision,  such 
an  adjudication  was  holden  unimpeachable, 
and  that  the  party  might  well  have  an  action 
of  debt  to  recover  the  amount  I  Wils.  316. 
So  that  the  law,  in  this  respect,  seems  to  have 
taken  a  new  turn  ;  and  pernaps  it  would  now 
be  decided  that  no  action  can  under  any 
other  circumstances  but  imprisonment  of  the 
person  or  seizure  of  the  property  be  main- 
tained for  suing  in  an  improper  court  See 
Carth.  189. 

See,  in  i^eneral.  Bacon,  Abr.  Action  on 
the  Case  (H);  Viner,  Abr.  Actions  (H  c); 
Comyns,  Dig.  Action  upon  the  Case  upon 
Deceit;  5  Am.  Law  Journ.  514;  Yelv.  106  a, 
note  2 ;  Buller,  Nisi  P.  13 ,  3  Selwyo,  Nisi 
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P.  535 ;  Co.  Litt.  Day's  od.  161,  n. ;  1  Saand. 
230,  n.  4 ;  3  Sharswood,  Blackst.  Comm.  126, 
n. ;  Malicious  Prosecution. 

VHSED  QUESTION.  A  qaestion  or 
point  of  law  often  discussed  or  agitated,  bat 
not  determined  or  settled. 

VI  ET  ARMI8  (Lat.).  With  force  and 
arms.    See  Trespass. 

VIA  ( Lat. ) .  A  cart-way, — ^which  also  i  n- 
cludes  a  foot-way  and  a  horse-way.  See 
Wat. 

VIABILIT7  (from  the  French  vie). 
Capability  of  living.  A  term  ased  to  denote 
the  power  a  new-bom  child  possesses  of  con- 
tinuing its  independent  existence. 

3.  That  a  child  may  be  viable,  it  is  neces- 
sary that  not  only  the  organs  should  be  in  a 
normal  state,  but  likewise  all  the  physiolo- 
gical and  pathological  causes  which  are 
capable  of  opposing  the  establishment  or 
prolongation  of  its  life  be  absent. 

Although  a  child  may  be  born  with  every 
appearance  of  health,  yet,  from  some  malform- 
ation, it  may  not  possess  the  physical  power 
to  maintain  life,  but  which  must  cease  from 
necessity.  Under-these  circumstances,  it  can- 
*iot  be  said  to  exist  but  temporarily, — no 
longer,  indeed,  than  is  necessary  to  prove  that 
a  continued  existence  is  impossible. 

It  is  important  to  make  a  distinction 
between  a  viable  and  a  non-viable  child, 
although  the  latter  may  outlive  the  former. 
The  viable  child  may  die  of  some  disease  on 
the  day  of  its  birth,  while  a  non-viable  child 
may  live  a  fortnight.  The  former  possesses 
the  organs  essential  to  life,  in  their  integrity ; 
while  the  latter  has  some  imperfection  which 
prevents  the  complete  establishment  of  life. 

As  it  is  no  evioence  of  non-viability  that  a 
child  dies  within  a  few  hours  of  its  birth, 
neither  is  it  a  proof  of  viability  if  a  child  ap- 
pears to  be  well  and  the  function  of  respira- 
tion be  fully  established. 

8«  There  are  many  affections  which  a  child 
may  have  at  birth,  t]iat  are  not  necessarily 
mortal:  such  as  transposition  of  some  of 
the  organs,  and  other  malformations.  There 
are  also  many  diseases  which,  without  being 
necessarily  mortal,  are  an  impediment  to  the 
establishment  of  independent  life,  affecting 
different  parts  of  the  system :  such  as  inflam- 
mation, in  addition  to  many  malformations. 
There  is  a  third  class,  in  which  are  many  af- 
fections that  are  necessarily  mortal :  such  as 
a  general  softening  of  the  mucous  membrane 
of  the  stomach  and  intestines,  developed 
before  birth,  or  the  absence  of  the  stomach, 
and  a  number  of  other  malformations.  These 
distinctions  are  of  great  importance ;  for  chil- 
dren affected  by  peculiarities  of  the  first  order 
must  be  considered  as  viable;  affections  of 
the  second  may  constitute  extenuating  cir- 
cumstances in  (questions  of  infanticide ;  while 
those  of  ^he  third  admit  of  no  discussion  on 
the  subject  of  their  viability. 

The  Question  of  viability  presents  itself  to 
the  medical  jurist  under  two  aspects:  Jintt 


with  respect  to  infanticide,  and  second,  with 
respect  to  testamentary  grants  and  inherit- 
ances. Billard  on  Infants,  translation  by 
James  Stewart,  M.D.,  Appendix;  Briand, 
M6d.  L^g.  l^re  partie,  c.  6,  art.  2.  Sec  2 
Savigny,  Dr.  Rom.  Append.  III.,  for  a  learned 
discussion  of  this  subject. 

VIABLE  (Lat.  viice  habilis,  capable  of 
living).  A  term  applied  to  a  chila  who  is 
born  alive  in  such  an  advanced  state  of  form- 
ation as  to  be  capable  of  living.  Unless  he 
is  born  viable,  he  acquires  no  rights,  and  can- 
not transmit  them  to  his  heirs,  and  is  con- 
sidered as  if  he  had  never  been  born. 

VICARAGE.  In  Eoolesiastical  Law. 
The  living  or  benefice  of  a  vicar:  usually 
consisting  of  the  small  tithes.  1  Burn,  Eccl. 
Law,  75,  79. 

VICE.  A  term  used  in  the  civil  law  and 
in  Louisiana,  by  which  is  meant  a  defect  in  a 
thing;  an  imperfection.  For  example,  epi- 
lepsy in  a  slave,  roaring  and  crib-biting  in  a 
horse,  are  vices.  Redhibitory  vices  are  those 
for  which  the  seller  will  be  compelled  to 
annul  a  sale  and  take  back  the  thing  sold. 
Pothier,  Vente,  203 ;  La.  Civ.  Code,  art.  2498 
-2507. 

VICE-ADMIRAL.  The  title  of  an  ofiEcer 
in  the  navy :  the  next  in  rank  after  the  ad- 
miral. In  the  United  States  we  have  no 
officer  by  this  name. 

VICE-CHANCELLOR.  A  judge,  as- 
sistant to  the  chancellor.  He  holds  a  sepa- 
rate court,  and  his  decrees  are  liable  to  be 
reversed  by  the  chancellor.  Uo  was  first 
appointed  53  Qeo.  III.  In  1841  two  addi- 
tional vice-chancellors  were  appointed ;  and 
now  there  are  three  vice-chancellor's  courts. 
3  Sharswood,  Blackst  Comm.  54,  n. 

VICE-CONSUL.  An  officer  who  per- 
forms the  duties  of  a  consul  within  a  part  of 
the  district  of  a  consul,  or  who  acts  in  the 
place  of  a  consul.     See  1  Phillipps,  Ev.  306. 

VICE-PRESIDENT  OF  THE 
UNITED  STATES.  The  title  of  the  second 
officer,  in  point  of  rank,  in  the  government  of 
the  United  States.  He  is  to  be  elected  in  the 
manner  pointed  out  under  the  article  Presi- 
dent of  the  United  States.  See,  also,  3  Story, 
Const.  {  1447  et  aeq.  His  office  in  point  of 
duration  is  coextensive  with  that  of  the  pre- 
sident. The  fourth  clause  of  the  third  seo 
tion  of  the  first  article  of  the  constitution  of 
the  United  States  directs  that  "the  vice- 
president  of  the  United  States  shall  be  pre- 
sident of  the  senate,  but  shall  have  no  vote 
unless  they  be  equally  divided."  And  hj 
article  2,  s.  1,  clause  6,  of  the  constitution,  it 
is  provided  that  "in  case  of  the  removal  of 
the  president  from  office,  or  of  his  death,  re 
signation,  or  inability  to  discharge  the  powers 
and  duties  of  the  said  office,  the  same  shall 
devolve  on  the  vice-president.'' 

When  the  vice-president  exercises  the  office 
of  president,  he  is  called  the  President  of  the 
United  States. 
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VlCtl  VXiRS A  ( Lat. ) .  On  the  contrary ; 
m  opposite  sides. 

VICBCOMBS  (Lat.).     The  sheriff. 

VICBCOMES  NON  MISIT  BREVE 
(Lat.  the  sheriff  did  not  send  the  writ).  An 
entry  made  on  the  record  when  nothing  has 
been  done  by  virtue  of  a  writ  which  has  been 
directed  to  the  sheriff. 

VICINAOE.  The  neighborhood;  the 
venue. 

VICINETUM  (Lat.).  The  neighborhood ; 
vicinage ;  the  venue.    Coke,  Litt.  158  b 

VICONTIEL.    Belonging  to  the  sheriff. 

VIDELICIT(Lat).  A  Latin  adverb,  sig- 
nifying to  wif,  that  is  to  say,  namely ;  aciUcei. 
This  word  is  usually  abbreviated  viz. 

The  office  of  the  videlicet  is  to  mark  that 
the  party  does  not  undertake  to  prove  the 
precise  circumstances  alleged ;  and  in  such 
cases  he  is  not  required  to  prove  them. 
Stephen,  Plead.  309;  7  Cow.  N.  Y.  42;  4 
Johns.  N.  Y.  450 ;  3  Term,  67, 643 ;  8  Taunt. 
107 ;  Greenleaf,  Ev.  J  60 ;  1  Litt.  Ky .  209.  See 
Yelv.  94;  3  Saund.  291  a,  note;  4  Bos.  &  P. 
465 ;  Dane,  Abr.  Index ;  2  Pick.  Mass.  214, 
222 ;  16  Mass.  129. 

VIEW.     Inspection ;  a  prospect. 

Every  one  is  entitled  to  a  view  from  his 
premises ;  but  he  thereby  acquires  no  right 
over  the  property  of  his  neighbors.  The  erec- 
tion of  buildings  which  obstruct  a  man's  view, 
therefore,  is  not  unlawful,  and  such  buildings 
cannot  be  considered  a  nuisance.  9  Coke,  58 
b.    See  Ancient  Lights;  Nuisance. 

VIE^  DEMAND  OF.    In  Praotloe. 

In  most  real  and  mixed  actions,  in  order  to 
ascertain  the  identity  of  land  claimed  with 
that  in  the  tenant's  poesession,  the  tenant  is 
allowed,  after  the  demandant  has  counted,  to 
demand  a  view  of  the  land  in  question,  or,  if 
the  subject  of  claim  be  rent,  or  the  like,  a 
view  of  the  land  out  of  which  it  issues.  Viner, 
Abr.  View;  Comyns,  Die.  View;  Booth,  37 ; 
2  Saund.  45  6;  1  Reeve,  Hist.  £ng.  Law,  435. 

This  right,  however,  is  oonflned  to  real  or  mixed 
aetiont;  for  in  personal  actions  the  view  does  not 
lie.  Id  the  action  of  dower  ander  nihil  habet,  it  hae 
been  much  questioned  whether  the  view  be  de- 
mandable  or  not,  2  Saand.  44,  n.  4  ,*  and  there  are 
other  real  and  mixed  actions  in  which  it  is  not 
allowed.  The  view  being  granted,  the  coarse  of 
proceeding  is  to  issne  a  writ  commanding  the  sheriff 
to  oanse  the  defendant  to  have  a  view  of  the  land. 
It  being  the  interest  of  the  demandant  to  expedite 
the  proceedings,  the  duty  of  suing  ont  the  writ  lies 
upon  him,  and  not  upon  the  tenant;  and  when,  in 
obedience  to  its  exigency,  the  sheriff  causes  view  to 
be  made,  the  demandant  is  to  show  to  the  tenant, 
in  all  ways  possible,  the  thing  in  demand,  with  its 
metes  and  bounds.  On  the  retnm  of  the  writ  into 
oonrt,  the  demandant  must  count  de  novo,— that  is, 
declare  again,  Comyns,  Dig.  Pleader  (2  Y  8) ;  Booth, 
40 ;  and  the  pleadings  proceed  to  isaoe. 

This  proceeding  of  demanding  view  is,  in  the 
present  rarity  of  real  actions,  unknown  in  practice. 

VIEW  OF  FRANKPLEDGE.  In 
Bngliah  I«aw.  An  examination  to  see  if 
every  freeman  within  tlie  district  had  taken 
the  oath  of  allegiance  and  found  nine  freemen 


pledges  for  his  peaceable  demeanor.  1  Reeve^ 
Hist.  £ng.  Law,  7.  It  took  place,  originally, 
once  in  each  jear,  after  Michaelmas,  and  sub- 
sequently twice,  after  Easter  and  Michaelmas, 
at  the  sheriff's  tourn  or  court-leet  at  that 
season  held.  See  Court-Leet;  Sheriff's 
Tourn. 

YIEWU'RB.  Persons  appointed  by  the 
courts  to  see  and  examine  certain  matters  and 
make  a  report  of  the  facts,  tbgether  with 
their  opinion,  to  the  court.  In  practice,  they 
are  usually  appoint^  to  lay  out  roads,  and 
the  like.    See  Experts. 

VIOILANCE.  Proper  attention  in  pro> 
per  time. 

The  law  requires  a  man  who  has  a  claim 
to  enforce  it  in  proper  time,  while  the  adverse 
party  has  it  in  his  power  to  defend  himself; 
and  if  by  his  neglect  to  do  so  he  cannot 
afterwards  establish  such  claim,  the  maxim 
vigilantibu$  wm  dormienlibus  leges  fubsen- 
viunt  acquires  full  force  in  such  case.  For 
example,  a  claim  not  sued  for  within  tho 
time  required  by  the  acts  of  limitation  will 
be  {>resumed  to  be  paid ;  and  the  mere  poa- 
session  of  corporeal  real  property  as  if  in 
fee-simple,  and  without  admitting  any  other 
ownersnip  for  sixty  years,  is  a  sufficient  title 
against  all  the  world,  and  cannot  be  im- 
peached by  any  dormant  claim.  3  Black- 
stone,  Comm.  196,  n. ;  4  Coke,  116. 

VHiL.  In  England  this  word  was  used 
to  signify  the  parts  into  which  a  hundred  or 
wapentake  was  divided.  Fortescue,  de  Laud, 
c.  24.  See  Coke,  Litt.  115  b.  It  also  signi- 
fies a  towh  or  city.    Barrington,  Stat.  133. 

VILLAIN.  An  epithet  used  to  cast  con- 
tempt and  contumely  on  the  person  to  whom 
it  is  applied. 

To  call  a  man  a  villain  in  a  letter  written 
to  a  third  person  will  entitle  him  to  an  action 
without  proof  of  special  damages.  1  Bos.  & 
P.  331. 

VILLEIN  (vilis,  base,  or  niUa,  estate). 
A  person  attached  to  a  manor,  who  was  sub- 
stantially in  the  condition  of  a  slave,  who 
performed  the  base  and  menial  work  upon 
the  manor  for  the  lord,  and  was,  generally,  a 
subject  of  property  and  belonging  to  him.  1 
Washburn,  Real  Prop.  26. 

The  feudal  villein  of  the  lowest  order,  un- 
protected as  to  properly,  and  subject  to  the 
inost  ignoble  services,  fiut  his  circumstanoes 
were  very  different  from  the  slave  of  the 
Southern  states,  for  no  person  was  in  the  eye 
of  the  law  a  villein,  except  as  to  his  master ; 
in  relation  to  all  other  persons  he  was  a  free- 
man. Littleton,  Ten.  ss.  189,  190 ;  Hallam, 
View  of  the  Middle  Ages,  vol.  1,  122,  124 ; 
vol.  2,  199. 

VILLEIN  IN  aRASS.  A  villein  an- 
nexed to  the  person  of  the  lord,  and  trans- 
ferable by  deed  from  one  person  to  another. 
Littleton,  {  181. 

VILLEIN  REQARDANT.  A  villein 
annexed  to  the  manor  or  land ;  a  serfl 
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VILIaBIN  80CA0B  (Sax.  soc,  free,  or 
Ijat.  soca,  a  plough).  The  villeiDs,  from 
living  on  one  piece  of  land,  came  at  last  to 
be  allowed  to  hold  it  by  tenure  of  vitleifuige, 
e,g.  uncertain  menial  services.  These  ser- 
vices at  last  became  fixed;  the  tenure  was 
then  called  villein  socage,  1  Washburn,  Real 
Prop.  26. 

VILLBNOT7S  JXTDaMBNT.  In  Old 
Bngllsh  Law.  A  judgment  given  by  the 
common  law  in  attaint,  or  in  cases  of  con- 
spiracy. 

Its  effects  were  to  make  the  object  of  it 
lose  his  Hberam  legem  and  become  infamous. 
He  forfeited  his  goods  and  chattels,  and  his 
lands  during  life  ;  and  this  barbarous  judg^ 
ment  further  required  that  his  lands  should 
be  wasted,  his  houses  rased,  his  trees  rooted 
«)>,  and  that  his  body  should  be  cast  into 
prison.  He  could  not  be  a  juror  or  wit- 
ness. Burr.  996, 1027 ;  4  Blackstone,  Comm. 
136. 

VINCULO    MATRIMONII.      See  A 

Vinculo  Matrimonii  ;  Divorck. 

VINDICATION.    InCivULaw.    The 

claim  made  to  property  by  the  owner  of  it. 
1  Bell,  Oomm.  2ol,  5th  ed.     See  Revendica- 

TION. 

VIOLATION.  An  act  done  unlawfully 
and  with  force.  In  the  English  statute  of 
25  £dw.  III.  St.  5,  c.  2,  it  is  declared  to  be 
high  treason  in  any  person  who  shall  violate 
the  king's  companion ;  and  it  is  equally  high 
treason  in  her  to  suffer  willingly  such  viola- 
tion. This  word  has  been  construed  under 
this  statute  to  mean  carnal  knowledge.  3 
Inst  9 ;  Bacon,  Abr.  Treason  (£). 

VTOLBNCB.  The  abuse  of  force.  Th^orie 
des  Lois  criminelles,  32.  That  force  which 
is  employed  against  common  right,  against 
the  laws,  and  against  public  liberty.  MerHn, 
lUpert 

In  cases  of  robberj,  in  order  to  convict  the 
accused  it  is  requisite  to  prove  that  the  act 
was  done  with  violence ;  but  this  violence  is 
not  confined  to  an  actual  assault  of  the  per- 
son, by  beating,  knocking  down,  or  forcibly 
wresting  from  him ;  on  the  contrary,  what- 
ever goes  to  intimidate  or  overawe,  by  the 
apprehension  of  personal  yiolence  or  by  fear 
ot  life,  with  a  view  to  compel  the  delivery  of 
4^roperty,  equally  falls  within  its  limits.  Ali- 
■on,  Pr.  Gr.  Law  of  Scotl.  228;  4  Binn. 
Penn.  379;  2  Russell,  Crimes,  61;  1  Hale, 
PL  Or.  553.  When  an  article  is  merelv 
snatched,  as,  by  a  sudden  pull,  even  though 
a  momentary  force  be  exerted,  it  is  not  such 
violence  as  to  constitute  a  robberv.  2  East, 
PI.  Cr.  702 ;  2  Russell,  Crimes,  ^68 ;  Dig.  4. 
2.2.3. 

VIOLBNT  PROnTB.  In  Bootoh 
Xiaw.  The  gains  made  by  a  tenant  holding 
over  are  so  called.     Erskine,  Inst.  2.  6.  54. 

VIOLBNTL7.  In  Pleading.  This 
word  was  formerly  supposed  to  be  necessary 
in  an  indictment,  in  order  to  charge  a  robbery 
from  the  person ;  but  it  has  been  holden  un- 
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necessary.  2  East,  PI.  Cr.  784;  1  Chittv, 
Crim.  Law,  *244.  The  words  "  feloniously 
and  against  the  will,''  usually  introduced  in 
such  indictments,  seem  to  be  sufficient.  It  is 
usual,  also,  to  aver  ti  putting  in  fear;  though 
this  does  not  seem  to  be  requisite. 

VIRGA.  An  obsolete  word,  which  signi- 
fies a  rod  or  staff,  such  as  sheriffs,  bailiffs, 
and  constables  carry  as  a  badge  or  ensign  of 
their  office. 

VIROINIA.  One  of  the  thirteen  origi- 
nal United  States. 

3.  The  name  was  given  in  honor  of  queen  Elisa- 
beth, the  virgin  queen  of  England.  In  160A,  James 
I.  granted  letters  patent  for  planting  colonies  in 
Virginia.  These  grants  in  the  letters  patent  em- 
braced a  country  extending  along  the  sea-coast 
between  34^  and  45°  north  latitude,  and  were  made 
to  two  companies:  one  of  them  to  Sir  Thomas 
Gates  and  others, — named  the  First  Colony  of  Vir- 
ginia,— the  other  ''to  Tho:  Hanham  and  others, 
of  the  town  of  Plimouth,"  which  was  called  the 
Second  Colony  of  Virginia.  The  government  pre- 
scribed for  these  colonies  was  that  each  should 
have  a  council,  consisting  of  thirteen  person?,  ap- 
pointed by  the  king,  to  govern  and  order  all  mat- 
ters according  to  laws  and  instructions  given  them 
by  the  king.  There  was  also  a  council  in  England, 
of  thirteen  persons,  appointed  by  the  crown  to 
have  the  supervising,  managing,  and  direction  of 
all  matters  that  should  concern  the  government  of 
\  the  colonies.  This  charter  was  followed  by  royal 
instructions  dated  the  20th  November,  1606.  Seel 
Hening,  Va.  Stat  76,  571.  Under  this  charter  a 
settlement  was  made  at  Jamestown  in  1607,  by  the 
first  colony.  Upon  the  petition  of  the  company, 
a  new  charter  was  granted  by  king  James,  on 
the  23d  May,  1609,  to  the  treasurer  and  company 
of  the  first  (or  southern)  colony,  for  the  further 
enlargement  and  explanation  of  the  privileges  of 
that  company.     1  Hening,  StaL  80. 

3.  This  charter  granted  to  the  company  in  abso- 
lute property  the  lands  extending  from  Capo  or 
Point  Comfort  (at  the  mouth  of  James  River) 
along  the  sea-coast  two  hundred  miles  to  the  north- 
ward, and  from  the  same  point  along  the  sea-coast 
two  hundred  miles  to  the  southward,  and  up  into 
the  land  throughout,  from  sea  to  sea,  west  and 
northwest,  and.  also,  all  islands  lying  within  one 
hundred  miles  of  the  coast  of  both  seas  of  the  pre- 
cinct aforesaid.  A  new  council  in  England  was 
established,  with  power  to  the  company  to  fill  all 
vacancies  therein  by  election. 

On  the  12th  of  March,  16}},  king  James  granted 
a  third  charter  to  the  first  company,  enlarging  its 
domain  so  as  to  include  all  islands  within  three 
hundred  leagues  from  its  borders  on  the  cuaj^ts  of 
either  sea.  In  1612,  a  considerable  proportion  of 
lands  previously  held  and  cultivated  in  common 
was  divided  into  three-acre  lots  and  a  lot  appropri- 
ated in  absolute  right  to  each  individual.  Not  long 
afterwards,  fifty  acres  were  surveyed  and  delivered 
to  each  of  the  colonists.  In  1618,  by  a  change  of 
the  constitution  of  the  colony,  burgesses  elected  by 
the  people  were  made  a  branch  of  the  legislature. 
Up  to  this  time  the  settlement  had  been  gradually 
increasing  in  number,  and  in  1624,  upon  a  writ  of 
quo  ti>arrantOf  a  judgment  was  obtained  dissolving 
the  company  and  re-vesting  its  powers  in  the  crown. 
In  1651  the  plantation  of  Virginia  came,  by  formal 
act,  under  the  obedience  and  government  of  the  com- 
monwealth of  England,  the  colony,  however,  still  re- 
taining irs  former  constitution.  A  new  charter  was 
to  be  granted,  and  many  important  privileges  were 
secured.  In  1680  a  change  was  made  in  the  colonial 
government,  divesting  the  burgesses  of  the  exerciM 
of  Judicial  power  in  the  last  resort,  as  had  befort 
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that  time  been  praotiaed  by  that  body,  and  allow- 
ing appeala  from  judgments  of  the  general  oonrts, 
composed  of  the  governor  and  council,  to  the  king 
in  council,  where  the  matter  in  controversy  exceeded 
the  value  of  £300  sterling.  Marshall,  Col.  163;  1 
Campb.  337. 

4.  By  the  treaty  of  1763,  all  tlie  conquests  made 
by  the  French  in  North  America,  including  the 
territory  east  of  the  Mississippi,  were  ceded  to 
Oreat  Britain. 

The  constitution  of  the  colonial  government  of 
Virginia  seems  never  to  have  been  precisely  fixed 
and  accurately  adjusted  in  any  written  memorials 
that  are  now  accessible.  The  powers  exercised  by 
the  burgesses  varied  at  different  periods.  The 
periods  of  their  election  and  the  length  of  time  they 
continued  in  oflSce  it  is  difficult  to  ascertain  from  the 
recordd  uf  colonial  history,  and  the  qualifications 
of  voters  to  elect  them  varied  much  at  different 
'  periods.  See  Rev.  Code,  38,  Leigh's  note ;  2  Burk, 
App.  1.  On  tbe  12th  of  June,  1776,  was  unani- 
mously adopted  by  the  convention  a  declaration  of 
rights  pertaining  to  the  people,  as  a  basis  and 
foundation  of  government  was  adopted  by  the  con- 
vention. This  declaration  still  remains  a  part  of 
the  Virginia  Code.  On  the  20th  of  June,  1776, 
Virginia  adopted  a  constitution  by  a  unanimous 
Toto  of  the  convention.  The  Articles  of  Confede- 
ration were  not  finally  adopted  by  congress  until 
tbe  15th  ot  November,  1777,  and  were  adopted, 
subject  to  the  ratification  of  the  states.  These 
articles  were  laid  before  the  Virginia  Assembly 
on  the  0th  of  December,  1777,  and  on  tbe  15th 
unanimously  assented  to.  In  compliance  with  the 
recommendation  of  congress,  by  a  resolution  of 
September  6,  1780,  Virginia,  by  an  act  passed  the 
2d  of  January,  1781,  proffered  a  ce&sion  of  her 
western  lands.  The  cession  was  finally  completed 
and  accepted  in  1784.  Virginia  as  early  as  1785 
prepared  to  erect  Kentucky  into  a  state,  and  this 
was  finally  efTected  in  June,  1702. 

5.  The  httite  constitution  framed  and  adopted  by 
Virginia  in  1776  gave  way  to  a  second  that  was  framed 
in  convention,  adopted  by  the  people,  and  went  into 
operation  in  1830.  This  second  constitution  has 
been  superseded  by  a  third,  which  was  framed  in 
convention  of  1851,  and,  being  adopted  by  the 
people,  took  effect  in  1852.  Under  this  constitu- 
tion, every  white  male  citizen  of  the  commonwealth, 
of  the  age  3f  twenty-one  years,  who  has  been  a 
resident  of  the  state  for  two  years  and  of  the 
eounty,  city,  or  town  where  he  offers  to  vote  for 
twelve  months  next  preceding  an  election,  and  no 
other  person,  shall  be  qualified  to  vote  for  members 
of  the  i^oneral  assembly  and  all  ofiicers  elective  by 
the  people;  but  no  person  in  the  military,  naval, 
or  marine  service  of  the  United  States  shall  be 
deemed  a  resident  of  this  state  by  reason  of  being 
stationed  therein.  And  no  person  shall  have  the 
right  to  vote  who  is  of  unsound  mind,  or  a  pauper, 
or  a  non-commissioned  officer,  soldier,  seaman,  or 
marine,  in  the  service  of  the  United  States,  or  who 
has  been  convicted  of  bribery  in  an  election,  or  of 
any  infamous  offence. 

Places  of  voting  are  to  bo  established,  and  no 
person  is  to  be  allowed  to  vote  except  in  the  town 
or  city  and  ward  in  which  he  resides.  Such  voters 
are  exempt  from  military  duty,  except  in  time  of 
war  or  public  danger,  from  working  upon  the 
public  roads,  from  attendance  upon  court  in  any 
capacity,  and  from  arrest  under  civil  process,  during 
the  time  of  holding  any  election  at  which  he  is 
entitled  to  vote,  and  in  going  to  and  returning 
from  them.  Votes  are  to  be  given  openly,  or  viva 
voce;  except  that  dumb  persons  vote  by  ballot 
Conrt.  art.  3. 

The  lepslative,  executive,  and  judicial  depart- 
ments are  to  be  separate  and  distinct,  and  no  per- 
son may  exercise  the  ftinetions  of  any  two  of  them, 


except  that  Justices  of  the  peace  are  eligible  as 
members  of  either  house  of  assembly. 

6.  The  Legit/ature  is  composed  of  two  branehesj, 
the  house  of  delegates  apd  the  senate,  which  to- 
gether are  called  the  general  assembly  of  Vir- 
ginia. 

The  members  of  both  houses  are  apportioned 
among  the  towns  nomination.  The  sessions  of  the 
assembly  are  to  continue  ninety  days,  but  may  be 
prolonged  thirty  days  by  the  concurrence  of  thrci- 
fifths  of  the  members  of  both  branches.  They  aie 
to  meet  every  two  years  only,  except  when  called 
together  by  the  governor.  The  two  houses  elect, 
by  a  joint  vote,  a  secretary  of  the  commonwealth, 
treasurer,  and  auditor  of  the  ]Jtiblic  accounta.  All 
other  officers  are  to  be  elected  by  the  people.  All 
officers,  whether  elected  or  appointed,  are  to  dis- 
charge their  duties  after  the  expiration  of  their 
te^ms  of  service,  till  their  successors  are  quali- 
fied. The  house  of  delegates  consists  of  one- 
hundred  and  fifly-two  members,  chosen  biennially. 
Any  person  may  be  elected  a  delegate  who  has 
attained  the  age  of  twenty-one  years  and  shall  be 
actually  a  resident  within  the  city,  eounty,  town, 
or  election  district,  qualified  by  the  constitution  to 
vote  for  members  of  the  general  assembly;  but  no 
person  holding  a  lucrative  office,  no  minister  of  the 
gospel,  or  priest  of  any  religions  denomination,  no 
salaried  officer  of  any  banking  corporation  or  com- 
pany, and  no  attorney  for  the  commonwealth,  can 
be  elected  a  member  of  either  house  of  assembly. 
The  removal  of  any  person  elected  to  either  branch 
of  the  general  assembly  flrom  the  county,  city, 
town,  or  district  for  which  he  was  elected,  shall 
vacate  his  office.     Art  4,  s.  5,  J  7. 

Tbe  senate  consists  of  fifty  members,  elected  for 
the  term  of  four  years;  upon  tbe  assembling  of 
the  senators  so  elected  they  were  divided  into  two 
equal  classes  numbered  by  lot.  The  term  of  service 
of  the  senators  of  the  first  class  expired  with  that 
of  the  delegates  elected  under  the  constitution; 
and  of  the  senators  of  the  second  class,  at  the 
expiration  of  two  years  thereafter;  and  this  alter- 
nation continues,  so  that  one-half  of  the  senators 
are  chosen  every  second  year.    Art  4,  ^  3. 

Any  person  may  be  elected  a  senator  who  hat 
atUiined  the  age  of  twenty -five  years  and  shall  be 
ac^ally  a  resident  within  the  district  and  qualified 
to  v^ote  for  members  of  tbe  general  assembly.  The 
other  qualifications  are  the  same  as  those  for  dele- 
gates.    Art.  4,  s.  5,  ^  7. 

7m  The  Chief  Executive  Power  of  the  oommon- 
wealth  is  vested  in  a  governor.  Be  holds  his  offioe 
for  the  term  of  four  years,  to  commence  on  the 

day  of next  succeeding  his  election,  and 

is  ineligible  to  the  same  office  for  the  term  nexl 
succeeding  for  which  he  was  elected,  and  to  any 
other  office  during  his  term  of  service.  He  is 
elected  by  the  voters  at  the  times  and  places  of 
choosing  members  of  the  general  assembly.  Re- 
turns of  the  election  are  to  be  tran^mitted  under 
seal  by  the  proper  officer  to  the  secretary  of  the 
commonwealth,  who  is  to  deliver  them  to  the 
speaker  of  the  house  of  delegates  on  the  first  day 
of  the  next  session  of  the  general  assembly.  The 
speaker  of  the  house  of  delegates  must  within  one 
week  thereafter,  in  the  presenee  of  a  mojority  of 
the  senate  and  house  of  delegates,  open  the  said 
returns;  and  the  votes  are  then  counted.  The  per- 
son having  the  highest  number  of  votes  is  to  b« 
declared  elected ;  but  if  two  or  more  shall  have  the 
hifzhest  and  an  equal  number  of  votei*,  one  of 
them  is  to  be  chosen  governor  by  the  Joint  vote  of 
the  two  houses  of  the  general  assembly.  Contested 
elections  for  governor  are  decided  by  a  like  vote; 
and  the  mode  of  proceeding  in  sneh  eases  is  pre- 
scribed by  law. 

8.  No  person  is  eligible  to  the  office  of  governor 
unless  he  has  attained  the  age  of  thirty  years,  ii  a 
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natire  oitis«n  of  the  United  States,  and  has  been  a 
citizen  of  Virginia  for  fire  years  next  preceding  his 
election. 

The  governor  must  reside  at  the  seat  of  govern- 
ment, receives  five  thousand  dollars  for  each  year 
of  his  service,  and,  while  in  oflSee,  is  to  receive  no 
other  emolument  from  this  or  any  other  govem- 
menL 

He  is  to  take  care  that  the  laws  b«  faithfully 
executed ;  communicate  to  the  general  assembly,  at 
every  session,  the  condition  of  the  commonwealth ; 
recommend  to  their  eonsideration  such  measures  as 
he  may  deem  expedient ;  and  convene  the  general 
assembly,  on  application  of  a  majority  of  the  mem- 
bers of  both  houses  thereof,  or  when  in  his  opinion 
the  interest  of  the  commonwealth  may  require  it. 
He  is  commander-in-chief  of  the  land  and  naval 
forces  of  thu  state;  has  power  to  embody  the  militia 
to  repel  invasion,  suppress  insurrection,  and  enforce 
the  execution  of  the  laws ;  conduct,  either  in  per- 
son or  in  such  other  manner  as  is  prescribed  by 
law,  all  intercourse  with  other  and  foreign  states ; 
and,  during  the  recess  of  the  general  assembly, 
fill  pro  tempore  all  vscanoies  in  those  ofiBces  for 
which  the  constitution  and  laws  make  no  provision : 
but  his  appointments  to  such  vacancies  are  by 
commissions  to  expire  at  the  end  of  thirty  days 
after  the  commencement  of  the  next  session  of  the 
general  assembly.  He  has  power  to  remit  fines  and 
penalties  in  such  cases  and  under  such  rules  and 
regulations  as  may  be  prescribed  by  law;  and, 
except  when  the  prosecution  has  been  carried  on 
by  the  house  of  delegates,  or  the  law  5hall  other- 
wise particularly  direct,  to  grant  reprieves  and 
pardons  after  conviction,  and  to  commute  capital 
punishment.  But  he  must  communicate  to  the 
general  assembly,  at  each  session,  the  particulars 
of  every  case  of  fine  or  penalty  remitted,  of  re- 
prieve or  pardon  granted,  and  of  punishment  com- 
muted, with  his  reasons  for  remitting,  granting,  or 
commuting  the  same. 

He  msy  require  information  in  writing  from  the 
officers  in  the  executive  department  upon  any  sub- 
ject relating  to  the  duties  of  their  respective  offices, 
and  may  also  require  the  opinion  in  writing  of  the 
attorney-general  upon  any  question  of  law  con- 
nected with  his  official  duties. 

Commissions  and  grants  run  in  the  name  of  the 
Commonwealth  of  Virginia,  and  must  be  attested 
by  the  governor,  with  the  seal  of  the  commonwealth 
annexed. 

A  Lieutenant- Oovtmor  is  elected  at  the  same  time, 
and  for  the  same  term,  as  the  governor;  and  his 
qualificntionH  and  the  manner  of  his  election  in  all 
respects  are  the  same. 

In  case  of  the  removal  of  the  governor  from 
office,  or  of  his  death,  failure  to  qualify,  resigna- 
tion, or  removal  from  the  state,  or  inability  to  dis- 
charge the  powers  and  duties  of  the  office,  the  said 
office,  with  its  compensation,  devolves  upon  the 
lientenant-govemor ;  and  the  general  assembly  is 
to  provide  by  law  for  the  discbarge  of  the  execu- 
tive functions  in  other  necessary  cases. 

The  lientenant-govemor  is  president  of  the  senate, 
but  has  no  vote,  and,  while  acting  as  such,  receives 
a  compensation  equal  to  that  allowed  to  the  speaker 
of  the  house  of  delegates.     Art.  5,  $$  1-10. 

9.  The  Judicial  Poie«r»  are  regulated  by  the  sixth 
article  of  the  constitution. 

There  are  a  supreme  court  of  appeals,  district 
eourts,  and  circuit  courts. 

The  state  is  divided  into  twenty-one  Judicial 
circuits,  ten  districts,  and  five  sections. 

The  general  assembly  may,  at  intervals  of  eight 
years  from  the  adoption  of  the  constitution,  re- 
arrange the  circuits,  districts,  and  sections,  and 
place  any  number  of  circuits  in  a  district,  and  of 
districts  in  a  section;  but  each  circuit  must  be 
altogether  in  one  district,  and  each  district  in  one 


section ;  and  there  must  not  be  less  than  two  dis- 
tricts and  four  circuits  in  a  section;  and  the 
number  of  sections  shall  not  be  increased  or  di- 
minished. 

The  Snprenu  Court  of  Appeal*  consists  of  five 
judges,  elected  one  for  each  section  by  the  voters 
of  that  section,  to  serve  for  twelve  years,  unless 
sooner  removed  under  the  constitution.  The  judges 
must  be  thirty-five  years  old  at  the  time  of  their 
election,  and  reside  in  the  section  for  which  they  are 
elected  during  their  continuance  in  office.  Any  three 
of  the  five  may  hold  court.  The  court  has  appel- 
late jurisdiction  only,  except  in  cases  of  habeas 
corpus,  mandamus,  and  prohibition.  It  does  not 
have  jurisdiction  in  civil  causes,  where  the  matter 
in  controversy,  exclusive  of  costs,  is  less  in  value 
or  amount  than  five  hundred  dollars,  except  in 
controversies  concerning  the  title  or  boundaries  t^f 
land,  the  probate  of  a  will,  the  appointment  or 
qualification  of  a  personal  representative,  guardian, 
committee,  or  curator,  or  concerning  a  mill,  road, 
way,  ferry,  or  landing,  or  the  right  of  a  corpora- 
tion or  of  a  county  to  levy  tolls  or  taxes;  and 
except  in  cases  of  habeas  corpus,  mandamus,  and 
prohibition,  and  cases  involving  freedom  or  the 
constitutionality  of  a  law. 

Special  courts  of  appeals,  to  consist  of  not  less 
than  three  nor  more  than  five  judges,  may  be 
formed  of  the  judges  of  the  supreme  court  of 
appeals,  and  of  the  circuit  courts,  or  any  of  them, 
to  try  any  cases  remaining  on  the  dockets  of  the 
present  court  of  appeals  when  the  judges  thereof 
cease  to  hold  their  offices;  or  to  try  any  cases 
which  may  be  on  the  dockets  of  the  supreme  court 
of  appeals  established  by  this  constitution,  iA  re- 
spect to  ^hich  a  majority  of  the  judges  of  said 
Court  may  be  so  situated  as  to  make  it  improper  for 
them  to  sit  on  the  hearing  thereof. 

When  a  judgment  or  decree  is  reversed  or  af- 
firmed by  the  supreme  court  of  appeals,  the  rea- 
sons therefor  must  be  stated  in  writing,  and  pre- 
served with  the  record  of  the  case. 

lO.  A  Circuit  CoHt  f  is  to  be  held  at  least  twice  a 
year  in  every  county  and  corporation  thereof  wherein 
a  circuit  court  is  now  or  may  hereafter  be  e»ta- 
blished,  by  a  judge  elected  for  the  circuit  by  the 
voters  thereof  for  the  term  of  eight  years,  unless 
sooner  removed,  etc.  He  must  have  like  qualifica- 
tions as  to  age  and  residence  as  the  judges  of 
sections.  But  the  judges  in  the  same  district  may 
be  required  or  authorized  to  hold  the  courts  of 
their  respective  circuits  alternately,  and  a  judge  of 
one  circuit  to  hold  a  court  in  any  other  circuit. 

A  Dietriet  Court  must  be  held  at  least  once  a 
year  in  every  district,  by  the  judges  of  the  circuits 
constituting  the  section  and  the  judges  of  the 
supreme  court  of  appeals  for  the  section  of  which 
the  district  forms  a  part,  any  three  of  whom  may 
hold  a  court ;  but  no  judge  shall  sit  or  decide  upon 
any  appeal  taken  from  his  own  decision.  The 
judge  of  the  supreme  court  of  appeals  of  one  seo- 
tion  may  sit  in  the  district  courts  of  another  sec- 
tion, when  required  or  authorized  by  law  to  do  so. 

This  court  does  not  have  original  jurisdiction 
except  in  cases  of  habeas  corpus,  mandamus,  and 
prohibition. 

Judges  are  commissioned  by  the  governor,  receive 
fixed  and  adequate  salaries,  which  are  not  to  be 
diminished  during  their  continuance  in  office.  The 
salary  of  a  judge  of  the  supreme  court  of  appeals 
is  not  to  be  less  than  three  thousand  dollars,  and 
that  of  a  judge  of  a  circuit  court  not  less  than  two 
thousand  dollars  per  annum,  except  that  of  a  judge 
of  the  fifth  circuit,  which  is  not  to  be  less  than 
fifteen  hundred  dollars  per  annum ;  and  each  receives 
a  reasonable  allowance  for  necessary  travel.  No 
judge  during  his  term  of  service  can  hold  any 
other  office,  appointment,  or  public  trust;  and  the 
acceptance  thereof  vacates  his  judicial  office;  nor 
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is  he  during  toofa  term,  or  within  one  year  there- 
after, eligible  to  any  political  office.  No  eleotion 
of  jndge  can  be  held  within  thirty  days  of  the  time 
of  holding  any  election  of  electors  of  president 
and  Tioe-president  of  the  United  States,  of  mem- 
bers of  uougress  or  of  the  general  assembly. 

11.  Judges  may  be  removed  from  offiee  by  a 
eoneurrent  vote  of  both  houses  of  the  general  as- 
Mmbly ;  but  a  m^ority  of  all  the  meml^rs  elected 
to  each  house  must  concur  in  such  vote ;  and  the 
oanse  of  remtiTal  must  be  entered  on  the  jour- 
nal of  each  house.  The  judge  against  whom  the 
general  assembly  may  be  about  to  proceed  receives 
notice  thereof,  accompanied  byacopy  of  the  causes 
alleged  for  his  removal,  at  least  twenty  days  before 
the  day  on  which  either  house  of  the  general  as- 
sembly acts  thereupon. 

An  Attorney- 0 antral  is  elected  by  the  voters  of 
the  commonwealth  for  the  term  of  four  years,  at 
•very  eleotion  of  a  governor.  He  is  commissioned 
by  the  govemori  performs  such  duties  and  receives 
fuch  compensation  as  the  law  prescribes,  and  is 
removable  in  the  manner  prescribed  for  the  removal 
of  judges. 

Writs  run  in  the  name  of  the  Commonwealth  of 
Virginia,  and  are  attested  by  the  clerks  of  the 
several  courts.  Indictments  conclude  against  the 
peace  and  dignity  of  the  eommonwealth. 

A  county  court  is  to  be  held  monthly  in  each 
county  of  the  commonwealth,  by  not  less  than 
three  nor  more  than  five  justices,-  except  when  the 
law  requires  the  presence  of  a  greater  number. 
Bach  county  is  laid  off  into  districts,  as  nearly 
equal  as  may  be  in  territory  and  population.  In 
each  district  there  are  elected,  by  the  voters  thereof, 
four  justices  of  the  peace,  who  are  to  be  com- 
missioned by  the  governor,  reside  in  their  refpect- 
ive  districts,  end  hold  their  office  for  the  term  of 
four  years.  The  justices  so  elected  choose  one  of 
their  own  body  to  be  the  presiding  justice  of  the 
county  court,  and  whose  duty  it  is  to  attend  each 
term  of  said  court.  The  other  justices  are  classi- 
fied by  law  for  the  performance  of  their  duties  in 
•ourt. 

The  justices  receive  for  their  services  in  court  a 
per  client  compensation,  ascertained  by  law  and 
paid  out  of  the  county  treasury,  and  do  not  re- 
ceive any  fee  or  emolument  for  other  judicial  ser- 
vices. 

VIRILIA  (Lat.).  The  priyj  members  of 
a  man.    Bracton,  lib.  3,  p.  144. 

VIRTUTB  OFFICII  (Lat).  By  virtue 
of  his  office.  A  sheriff,  a  constable,  and  some 
other  officers  may  virtute  officii  apprehend  a 
man  who  has  been  guilty  of  a  crime  in  their 
presence. 

VIS  (Lat.  force).  AnT  kind  of  force, 
violence,  or  disturbance  relating  to  a  man's 
person  or  his  property. 

VIS  IMPRESSA  (Lat.).  Immediate 
force ;  original  force.  This  phrase  is  applied 
to  cases  of  trespass  when  a  question  arises 
whether  an  injury  has  been  caused  by  a  direct 
force  or  one  which  is  indirect,  lichen  the 
original  force,  or  vis  impressa,  had  ceased  to 
act  before  the  injury  commenced,  then  there 
is  no  force,  the  effect  is  mediate,  and  the 
proper  remedy  is  trespass  on  the  case. 

When  the  injury  is  the  immediate  conse- 
quence of  the  force,  or  ms  proxima,  trespass 
Ti  et  armis  lies.  3  Bouyier,  Inst.  n.  348d ;  4 
id,  n.  3583. 

VIS  MAJOR  (Lat.).  A  superior  force. 
In  law  it  signifies  inevitable  accident. 


This  term  is  used  in  the  civil  law  in  nearly 
the  same  way  that  the  words  act  of  God  (q.v.) 
are  used  in  the  common  law.  Generally,  no 
one  is  responsible  for  an  accident  which  arises 
from  the  vis  major;  but  a  man  may  be  so 
where  he  has  stipulated  that  he  would,  and 
when  he  has  been  guilty  of  a  fraud  or  deceit, 
2  Kent,  6omm.  448 ;  Fothier,  Prdt  a  Usage, 
n.  48.  n.  60 ;  Story,  Bailm.  {  26. 

VISA.  In  CivU  I.aw.  The  formula 
put  upon  an  act;  a  register;  a  commercial 
book,  m  order  to  approve  of  it  and  authenti- 
cate it 

VISCOUNT  ( Lat.  vice^omea).  This  name 
was  made  use  of  as  an  arbitrary  title  of 
honor,  without  any  office  pertaining  to  it,  by 
Henry  VL  for  the  first  time.  The  sheriff  or 
earl's  deputy  holds  the  office  of  vice-comes, 
of  which  viscount  is  a  translation,  but  used, 
as  we  have  just  seen,  in  a  different  sense. 
The  dignity  of  a  viscount  is  next  to  an  earL 
1  Sharswood,  Blacks t.  Comm.  397. 

VISITATION.  The  act  of  examining 
into  the  affairs  of  a  corporation. 

The  power  of  visitation  is  applicable  only 
to  ecclesiastical  and  eleemosynary  corpora- 
tions. I  Blacksione,  Comm.  480 ;  2  Kyd, 
Corp.  174.  The  visitation  of  civil  corpora- 
tions is  by  the  government  itself,  through 
the  medium  of  the  courts  of  justice.  See  2 
Kent,  Comm.  240. 

VISITATION  BOOKS.  Compilations 
made  out  or  collected  by  the  heralas  in  the 
circuits  which  their  commissions  authoriied 
them  to  make,  for  the  purpose  of  inquiring 
into  the  state  of  families  and  registering 
marriages  and  descents  which  were  verified 
to  them  by  oath.  They  are  good  evidence 
of  pedigree.  3  Sharswood,  Blackst  Comm. 
106. 

VISITRR.  An  inspector  of  the  ^vem- 
ment,  of  corporations,  or  bodies  politic.  1 
Blackstone,  Comm.  482.  See  Dane,  Abr. 
Index ;  7  Pick.  Maes.  303 ;  12  id,  244. 

VISNE.  The  neighborhood;  a  neigh- 
boring place;  a  place  near  at  hand;  the 
venue. 

Formerlj  the  visne  was  confined  to  the  imme- 
diate neiohborhaod  where  the  cause  of  aetion  arosei, 
and  many  Terdicts  were  disturbed  bedanse  the 
visne  was  too  large,  which  becoming  a  great  grier* 
anoe,  several  statutes  were  passed  to  remedy  the 
evil.  The  21  James  I.  o.  13,  gives  aid  after  verdict, 
where  the  visne  is  partly  wrong, — ^that  is,  where  it 
is  warded  out  of  too  many  or  too  few  places  in  the 
eonnty  n*med.  The  16  A  17  Charles  II.  e.  8^ 
goes  further,  and  cures  defects  of  the  visne  wholly, 
so  that  the  cause  is  tried  by  a  jury  of  the  proper 
county.    See  Venue. 

VIVA  VOCE  (Lat.  with  living  voicej. 
Verbally.  It  is  said  a  witness  delivers  hia 
evidence  viva  voce  when  he  does  so  in  open 
court :  the  term  is  opposed  to  deposition.  It 
is  sometimes  opposed  to  ballot :  as,  the  people 
vote  by  ballot,  out  their  representatives  in  tho 
legislature  vote  viva  voce. 

VIVAR7.     A  place  where  living  thingi 
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are  kept:  as,  a  park  on  land ;  or,  in  the  water, 
as  a  pond. 

VrVTJM  VADIUM.    S^e  VADitrM  Vi- 

VUM.  I 

VOCATIO  IN  JUS  (Lat).  In  Roman 
Law.  According  to  the  practice  in  the  UgU 
aciionet  of  the  Roman  law,  a  person  having  a  | 
demand  a^inst  another  yerbally  cited  him  to  j 
go  with  him  to  the  prsotor ;  in  jus  eamus  ;  in 
jua  ie  toco.  This  was  denominated  voc€Uio  in 
ju$.  If  a  person  thus  summoned  refused  to 
go,  he  could  be  compelled  by  force  to  do  so, 
unless  he  found  a  mndexy — that  is,  a  procwror 
iar,  or  a  person  to  undertake  his  cause.  When 
the  parties  appeared  before  the  praetor,  they 
went  througn  the  particular  formalities  re- 

?uired  by  the  action  applicable  to  the  cause. 
f  the  cause  was  not  ended  the  same  day,  the 
parties  promised  to  appear  again  at  another 
day,  which  was  called  vadimonium.  See 
Matt  V.  25. 

VOID.    That  which  has  no  force  or  effect. 
Contracts,  bequests,  or  legal  proceedings 
may  be  void.    See  those  titles. 

VOIDABLE.  That  which  has  some  force 
or  effect,  but  which,  in  conseouenoe  of  some 
inherent  quality,  may  be  legally  annulled  or 
avoided. 

As  a  familiar  example,  may  be  mentioned 
the  case  of  a  contract  made  by  an  infant 
with  an  adult,  which  may  be  avoided  or  con- 
firmed by  the  former  on  his  coming  of  age. 
See  Paetibs. 

Snch  contracts  are,  generally,  of  binding 
force  until  avoided  by  the  party  having  a 
right  to  annul  them.     Bacon,  Abr.  Infancy 

il  3) ;  Comyns,  Dig.  Enfant;  Fonblanque, 
3q.  b.  1,  c.  2,  2  4,  note  b ;  3  Burr.  1794 ;  1 
Nels.  Ch.  55 ;  I  Atk.  Ch.  354 ;  Strange,  937 ; 
Perkins,  i  12. 

VOIR  DIRB.  A  preliminary  examina- 
tion of  a  witness  to  ascertain  whether  he  is 
competent 

3«  When  a  witness  is  supposed  to  have  an 
interest  in  the  cause,  the  party  against  whom 
he  is  called  has  the  choice  to  prove  such  inte- 
rest by  calling  another  witness  to  that  fact, 
or  he  may  require  the  witness  produced  to  be 
sworn  on  his  voir  dire  as  to  whether  he  has 
an  interest  in  the  cause  or  not;  but  the  party 
against  whom  he  is  called  will  not  be  allowed 
to  have  recourse  to  both  methods  to  prove  the 
witness's  interest  If  the  witness  answers  he 
has  no  interest,  be  is  competent,  his  oath  being 
conclusive ;  if  he  swears  he  has  an  interest, 
he  will  be  reiected. 

8*  Though  this  is  the  rule  established 
beyond  the  power  of  the  courts  to  change,  it 
seems  not  very  satisfactory.  The  witness  is 
sworn  on  his  voir  dire  to  ascertain  whether 
he  has  an  interest  which  would  disqualify  him, 
because  he  would  be  tempted  to  perjure  him- 
self if  he  testified  when  interested.  But 
when  he  is  asked  whether  he  has  such  an 
interest,  if  he  is  dishonest  and  anxious  to 
be  sworn  in  the  ease,  he  will  swear  falsely 
he  has  none,  and,  his  answer  being  conclusive, 


he  will  be  admitted  as  competent ;  if,  on  the 
contrary,  he  swears  truly  he  has  an  interest 
when  he  knows  that  will  exclude  him,  be  is 
told  that  for  being  thus  honest  he  must  be 
rejected. 

See,  generally,  1  Dall.  Penn.  375 ;  Dane, 
Abr.  IfwLex;  Intbbsst. 

VOLUNTARY.  Willinglv;  done  with 
one's  consent ;  negligently.     Wolff,  2  5. 

To  render  an  act  criminal  or  tortious,  it 
must  be  voluntary.  If  a  man,  therefore,  kill 
another  without  a  will  on  his  part,  while 
engafi;ed  in  the  performance  of  a  lawful  act 
and  having  taken  proper  care  to  prevent  it, 
he  is  not  guilty  of  any  crime.  And  if  he 
commit  an  injury  to  the  person  or  property 
of  another,  he  is  not  liable  for  damages,  un- 
less the  act  has  been  voluntary  or  through 
negligence:  as,  when  a  collision  takes  place 
between  two  ships  without  any  fault  in 
either.  2  Dods.  Adm.  83 ;  3  Hagg.  Adm.  320, 
414. 

When  the  crime  or  injury  happens  in  the 
performance  of  an  unlawful  act  the  party 
will  be  considered  as  having  acted  volun- 
tarily. 

VOLUNTARY  CONVEYANCE.  The 

transfer  of  an  estate  made  without  any  ade- 
quate consideration  of  value. 

3»  Whenever  a  voluntary  conveyance  is 
made,  a  presumption  of  fraud  properly  arises^ 
upon  the  statute  of  27  Eliz.  c.  4,  which  pre- 
sumption may  be  repelled  by  showing  that 
the  transaction  on  which  the  conveyance  was 
founded  virtually  contained  some  conven- 
tional stipulations,  some  compromise  of  inte- 
rests, or  reciprocity  of  benefits,  that  point 
out  an  object  and  motive  beyond  the  indul- 
gence of  affection  or  claims  of  kindred,  and 
not  reconcilable  with  the  supposition  of  in- 
tent to  deceive  a  purchaser.  But,  unless  so 
repelled,  such  a  conveyance,  coupled  with  a 
subsequent  negotiation  for  sale,  is  conclueive 
evidence  of  statutory  fraud.  5  Day,  Conn. 
223.  341 ;  1  Johns.  Oas.  N.  Y.  161 ;  4  Johns. 
Ch.  N.  Y.  450 ;  3  Conn.  450 ;  4  id.  1 ;  4  Johns. 
N.  Y.  536 ;  15  id,  14 ;  2  Munf.  Va.  363. 

8.  A  distinction  has  been  made  between 
previous  and  subsequent  creditors:  such  a 
conveyance  is  void  as  to  the  former,  but  not 
as  to  the  latter.  8  Wheat.  229 ;  3  Johns.  Ch. 
N.  Y.  481.  And  see  6  Ala.  n.  s.  506 ;  9  id. 
937  ;  10  Conn.  69 ;  1  Md.  Ch.  Dec.  507 ;  2 
Gray,  Mass.  447.  And  a  conveyance  by  a 
father  who,  though  in  debt,  is  not  in  embar- 
rassed circumstances,  who  makes  a  reason- 
able provision  fur  a  child,  leaving  property 
sufficient  to  pay  his  debts,  is  not  per  «s 
fraudulent  4  Wheat  27;  6  Watts  &  S. 
Penn.  97 :  4  Vt  389 ;  6  N  H.  67 ;  11  Leigh. 
Va.  137 ;  5  Ohio,  121. 

4*  By  the  statute  of  3  Henry  VII.  c.  4, 
all  deeds  of  gif^s  of  goods  and  chattels  in 
trust  for  the  donor  were  declared  void ;  and 
by  the  statute  of  13  Eliz.  c.  5,  gifts  of  good 
and  chattels,  as  well  as  of  lands,  by  writing 
or  otherwise,  made  with  intent  to  delay, 
hinder,  and  defraud  creditors,  were  rendered 
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Yoid,  as  against  the  person  to  whom  such 
frauds  would  be  prejudicial. 

5«  The  principles  of  these  statutes,  though 
they  may  not  nave  been  substantially  re- 
)nacted,  prevail  throughout  the  United  States. 
3  Johns.  N.  Y.  481 ;  1  Halst.  N.  J.  450 ;  5 
CoW.  N.  Y.  87 ;  8  Wheat.  229 ;  11  id.  199 ; 
12  Serg.  &  R.  Penn.  448 ;  1  Rawle,  Penn. 
231 ;  9  Mass.  390 ;  11  id.  421 ;  4  Me.  52  ;  2 
Pick.  Mass.  411 ;  4  M'Cord,  So.  C.  294;  1 
Const.  So.  C.  180 ;  2  Nott  &  M'C.  So.  C.  334 ; 
Coxe,  N.  J.  56 ;  Hare  &  Wall.  Sel.  Dec.  33 
-69. 

6«  As  between  the  parties,  such  convey- 
ances are,  in  general,  good.  2  Rand.  Va. 
384 ;  1  Johns.  Ch.  329,  336 ;  1  Wash.  C.  C. 
274.  And  when  it  has  once  been  executed 
and  delivered,  it  cannot  be  recalled,  even 
where  an  unmarried  man  executes  a  volun- 
tary trust-deed  for  the  benefit  of  future  chil- 
dren ;  nor  can  he  relieve  himself  from  a  pro- 
vision in  the  conveyance  to  the  trustee,  under 
which  the  income  of  the  trust  property  is  to 
be  paid  to  him  at  the  discretion  of  a  third 
nerson.    2  Mylne  &  K.  496.    See  2  Moll.  Ch. 

VOLUNTARY  DEPOSIT.  In  Civil 
La'w.  A  deposit  which  is  made  by  the  mere 
consent  or  agreement  of  the  parties.  1  Bou- 
vier,  Inst.  n.  1054. 

VOLUNTARY  ESCAPE.  The  giving 
to  a  prisoner  voluntarily  any  liberty  not 
authorized  by  law.  5  Mass.  310;  2  Ohipm. 
Vt.  11 ;  3  Hnrr.  &  J.  Md.  559 ;  2  Harr.  &  G. 
Md.  106 ;  2  Bouvier,  lust.  n.  2332.  See  Es- 
cape. 

VOLUNTARY  JURISDICTION.    In 

Eoclesiastical  JjSlw.  That  kind  of  juris- 
diction which  requires  no  jadicial  proceed- 
ings: as,  the  granting  letters  of  administra- 
tion and  receiving  the  pntbate  of  wills. 

VOLUNTARY  NONSUIT.    In  Prao- 

tioe.  The  abandonment  of  his  cause  by  a 
plaintiff,  and  an  agreement  that  a  judgment 
for  costs  be  entered  against  him.  3  Bouvier, 
Inst.  n.  3306. 

VOLUNTARY  SALE.  One  made  freely, 
without  constraint,  by  the  owner  of  the  thing 
0old.     1  Bouvier,  Inst.  n.  974. 

VOLUNTARY  WASTE.  That  which 
is  either  active  or  wilful:  in  contradistinction 
to  that  which  arises  from  mere  negligence, 
which  is  called  permissive  waste.  2  Bouvier, 
Inst.  2391  et  seq.     See  Waste. 

VOLUNTEERS.  Persons  who  receive 
a  voluntary  conveyance. 

It  is  a  general  rule  of  the  courts  of  equity, 
that  they  will  not  assist  a  mere  volunteer  who 
has  a  defective  conveyance.  Fonblanque,  £q. 
b.  1,  c.  5,  s.  2;  and  see  the  note  there  for  some 
eiceptions  to  this  rule.  See,  generally,  1 
Madd.  Ch.  271;  1  Supp.  to  Ves.  Ch.  320; 
2  id.  321 ;  Powell,  Mortg.  Index ;  4  Bouvier, 
Inst.  nn.  3968-3973. 

In  Military  Jmslw.  Persons  who,  in  time 
of  war,  offer  their  services  to  their  country 
and  march  in  its  defence. 


Their  rights  and  duties  are  prescribed  by 
the  municipal  laws  of  the  different  states. 
But  when  in  actual  service  they  are  subject 
to  the  laws  of  the  United  States  and  the 
articles  of  war. 

VOTE.  Suffrage;  the  voice  of  an  indi- 
vidual in  making  a  choice  by  many.  The  total 
number  of  voices  given  at  an  election :  as, 
the  presidential  vote. 

Votes  are  either  given  by  ballot  or  viva  voce : 
they  may  be  delivered  personally  by  the  voter 
himself,  or,  in  some  cases,  by  proxy.  A  ma- 
jority of  the  votes  ^iven  carries  the  quest!  n 
submitted,  unless  in  particular  cases  when 
the  constitution  or  laws  require  that  there 
shall  be  a  majority  of  all  the  voters,  or  when 
a  greater  number  than  a  simple  majority  is 
expressly  required :  as,  for  example,  in  the 
case  of  the  senate,  in  making  treaties  by  the 
president  and  senate,  two-thirds  of  the  sena- 
tors present  must  concur.     See  Angell,  Corp. 

Woen  the  votes  are  equal  in  number,  the 
proposed  measure  is  lost. 

VOTER.  One  entitled  to  a  rote;  an 
elector. 

VOUCHEE.  In  common  recoveries,  the 
person  who  is  called  to  warrant  or  defend  the 
title  is  called  the  vouchee.  2  Bouvier,  Inst, 
n.  2093. 

VOUCHER.  In  Aocomita.  An  account- 
book  in  which  are  entered  the  acouittances 
or  warrants  for  the  accountant's  aischarge. 
Any  acquittance  or  receipt  which  is  evidence 
of  payment,  or  of  the  debtor's  being  dis- 
charged. See  3  Ilalst  N.  J.  299 ;  1  Mete 
Mass.  218. 

In  Old  Conveyancing.  The  person  on 
whom  the  tenant  to  the  prcecipe  caWs  to  defend 
the  title  to  the  land,  because  he  is  supposed 
to  have  warranted  the  title  to  him  at  the  time 
of  the  original  purchase. 

The  person  usually  employed  for  this  pur- 
pose is  the  crier  of  the  court,  who  is  there- 
fore called  the  common  voucher.  See  Cruise, 
Dig.  tit.  36,  c.  3,  s.  1 ;  22  Viner,  Abr.  26; 
Dane,  Index  ;  and  see  Recovert. 

VOUCHER  TO  ^WARRANT?.     The 

calling  one  who  has  warranted  lands,  by  the 
party  warranted,  to  come  and  defend  the  suit 
for  him.     Coke,  Litt.  101  b. 

VOTAGE.  In  Maritime  Law.  The 
passage  of  a  ship  upon  the  seas  from  one 
port  to  another,  or  to  several  ports. 

3.  Every  voyage  must  have  a  iermimu  a 
quo  and  a  terminvs  ad  quern.  When  the 
insurance  is  for  a  limited  time,  the  two  ex- 
tremes of  that  time  are  the  iei-mini  of  the  voy- 
age insured.  When  a  ship  is  insured  both  out- 
ward and  homeward,  for  one  entire  premium, 
this,  with  reference  to  the  insurance,  is  con- 
sidered but  one  voyage,  and  the  ierminHM  a 
QUO  is  also  the  terminus  ad  quern.  Marshall, 
ins.  b.  1,  c.  7,  s.  1-5.  As  to  the  commence- 
ment and  ending  of  the  voyage,  see  Risk. 

8*  The  voyage,  with  re^rence  to  the 
legality  of  it,  is  sometimes  confounded  with 
the  traffic  in  which  the  8hip  is  engaged,  and 
is  frequently  said  to  be  illegal  only  because 
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the  trade  is  so ;  but  a  voyage  may  be  lawful, 
and  yet  the  transport  of  certain  goods  on 
board  the  ship  may  be  prohibited;  or  the 
voyage  may  be  illegal,  though  the  transport 
of  the  goods  be  lawful.  Marshall,  Ins.  b.  1, 
c.  6,  s.  1.  See  Lex  Merc.  Amer.  c.  10,  s.  14 ; 
Park.  Ins.  c.  12 ;  Weskett,  Ins.  Voyagt9  ;  De- 

TIA1I0N. 

4.  In  the  French  law,  the  voyage  de  con- 
serve  is  the  name  given  to  designate  an 
agreement  made  between  two  or  mure  sea- 
captains  that  they  will  not  separate  in  their 


voyage,  will  lend  aid  to  each  other,  and  will 
defend  themselves  against  a  common  enemy 
or  the  enemy  of  one  of  them  in  case  of  attack. 
This  agreement  is  said  to  be  a  partnership.  3 
Pardessus,  Dr.  Com.  n.  656 ;  4  id.  984 ;  20 
Toullier,  n.  17. 

VULGO  CONCEPTI  (Lat.).  In  CivU 
Lave.  Bastards  whose  father  was  unknown. 
Leg.  53,  ff.  de  statu  kominum.  Those,  also, 
whose  fathers,  though  known,  could  not  law- 
fully be  recognized  as  such :  viz.,  the  offspring 
of  incest  and  adultery.    Code  Civ.  3.  7.  1. 


W. 


'WADSET.  In  Scotch  Lave.  A  right 
by  which  lands  or  other  heritable  subjects 
are  impignorated  by  the  proprietor  to  his 
creditor  in  security  of  his  debt.  Like  other 
heritable  rights,  it  is  protected  b^  seisin. 

Wadsets,  by  the  present  practice,  are  com- 
monly made  out  in  the  form  of  mutual  con- 
tracts, in  which  one  party  sells  the  land  and 
the  other  grants  the  right  of  reversion,  fir- 
ski  ne,  Inst.  2.  8.  1.  2. 

Wadsets  are  proper,  where  the  use  of  the 
land  shall  go  fur  the  use  of  the  money ;  im- 
proper, where  the  reverser  agrees  to  make 
up  the  deficiency ;  and  where  it  amounts  to 
more,  the  surplus  profit  of  the  land  is  applied 
to  the  extinction  of  the  principal.  ErsKine, 
Inst.  2.  8.  12.  13. 

WADSETTER.  In  Scotch  Law.  A 
ci  editor  to  whom  a  wadset  is  made. 

WAQB.  To  give  a  pledge  or  security  for 
the  performance  of  any  thing:  as,  to  wage 
or  gage  deliverance,  to  wage  law,  etc.  Coke, 
Litt.  294.    TUis  word  is  but  little  used. 

WAOER  OF  BATTEL.  A  superstitious 
mode  of  trial  which  till  lately  disgraced  the 
English  law. 

The  last  case  of  this  kind  was  commenced 
in  the  year  1817,  but  not  proceeded  in  to 
judgment;  and  at  the  next  session  of  the 
British  parliament  an  act  was  passed  to 
abolish  appeals  of  murder,  treason,  felony,  or 
other  offences,  and  wager  of  battel,  or  ioiuing 
issue  or  trial  bv  battel,  in  writs  of  rignt  59 
Qeo.  III.  c.  46.  For  the  history  of  this 
species  of  trial  the  reader  is  referred  to  3 
Blackstone,  Comm.  337  ;  4  id,  347 ;  Encyclo- 
p^die,  Gage  de  Bataille;  Stephen,  Plead.  122, 
and  App  note  35. 

WAGER  OF  LAW.    In  Old  Practice. 

An  oath  taken  by  a  defendant  in  an  action 
of  debt  that  he  does  not  owe  the  claim,  sup- 
ported by  the  oaths  of  eleven  neighbors. 

When  tat  action  of  debt  is  broagbt  agaiDstaman 
apon  a  simple  eontraot,  and  the  defendant  pleads  nil 
debit,  and  eoncludea  his  plea  with  thia  plea,  with 


this  formala,  ''And  this  he  is  ready  to  defend 
against  him  the  said  A  B  and  his  suit,  as  the  conrt 
of  our  lord  the  king  here  shall  consider,''  etc.,  he  is 
then  put  in  sureties  {vadio§)  to  tcaga  hit  law  on  a 
day  appointed  by  the  judge.  The  wager  of  law 
consists  in  an  oath  taken  by  the  defendant  on 
the  appointed  day,  and  confirmed  by  the  oaths 
of  eleven  neighbors  or  compurgator*.  This  oath  had 
the  eifectof  a  verdict  in  favor  of  the  defendant,  and 
was  only  allowed  in  the  actions  of  debt  on  simple 
contract,  and  detinue;  nor  was  it  alluwod  to  any 
one  not  of  good  character.  In  consequence  of  this 
privilege  of  the  defendant,  attumpnit  displaces 
debt  as  a  form  of  action  on  simple  contracts,  and 
instead  of  detinue,  trover  was  used.  But  in  Eng- 
land wager  of  law  was  abolished  by  3  A  4  Will. 
IV.  e.  42,  ^  13.  And  even  before  its  abolition  it 
had  fallen  into  disuse.  It  was  last  Vi»ed  as  a  method 
of  defence  in  2  Bamew.  A  C.  53S,  where  the  defend- 
ant offered  to  wage  his  law,  but  the  plaintiff  aban- 
doned tbe  case.  This  was  in  1824.  If  it  ever  had 
any  existence  in  the  United  States,  it  is  now  com- 
pletely abolished.     8  WheaL  642. 

The  name  (in  law  Latin,  vadiatio  legit)  comes 
from  the  defendant's  being  put  in  pledges  {vadioe) 
to  make  his  oath  on  the  appointed  day.  There 
was  a  similar  oath  in  the  Roman  law,  and  in  the 
laws  of  most  of  the  nations  that  conquered  Rome. 
It  was  very  early  in  use  in  England,  as  GInnville 
distinctly  describes  it  Olanville,  lib.  1,  c.  9,  12. 
See  Stephen,  Plead.  124.  250,  and  notes  xxxix. ; 
Coke,  2d  Inst.  119;  Mod.  Entr.  179;  Lilly,  Entr. 
467;  3  Chitty,  Plead.  497:  13  Viner,  Abr.68 ;  Bacon, 
Abr. ;  Dane,  Abr.  Index.  For  the  origin  of  this 
form  of  trial,  see  Stephen,  Plead,  notes  xxxix .;  Coke, 
Litt.  394,  395 ;  3  Sharswood,  Blackst.  Comm.  341. 

'WAGtH'R  POLIC7.  One  made  when 
the  insured  has  no  insurable  interest. 

It  has  nothing  in  common  with  insurance 
but  the  name  and  form.  It  is  usually  in 
such  terms  as  to  preclude  the  necessity  of 
inquiring  into  the  interest  of  the  insured: 
as,  "interest  or  no  interest,"  or,  "without 
further  proof  of  interest  than  the  policy." 

Such  contracts,  being  against  the  policy 
of  the  law,  are  void,  i  Marshall,  Ins.  121 ; 
Park,  Ins.  Index ;  Weskett,  Ins.  See  1  Sumn. 
C.  C.  451 ;  2  Mass.  1 ;  3  Caines,  N.  Y.  141. 

"WAQER.  A  bet ;  a  contract  by  which 
two  parties  or  more  agree  that  a  certain  sum 
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jf  money,  or  other  thing,  shall  be  paid  or 
deliverecl  to  one  of  them  on  the  happening 
or  not  happening  of  an  uncertain  event. 

3*  In  general,  it  seems  that  a  wager  is 
legal  and  ma^  be  enforced  in  a  court  of  law, 
3  Term,  693,  if  it  be  not  contrary  to  public 
policy,  or  immoral,  or  if  it  do  not  in  some 
other  respect  tend  to  the  detriment  of  the 
public,  or  if  it  do  not  affect  the  interest, 
feelings,  or  character  of  a  third  person.  I 
P.  A.  Browne,  Penn.  171. 

Wagers  on  the  evei^t  of  an  election  laid 
before  the  poll  is  open,  1  Term,  56 ;  4  Johns. 
N.  Y.  426  ;  4  Harr.  &  McH.  Md.  284,  or  after 
it  is  closed,  8  Johns.  N.  Y.  454, 147 ;  2  Browne, 
Penn.  182,  are  unlawful.  And  wagers  are 
against  public  policy  if  they  are  in  restraint 
of  marriage,  10  East,  22 ;  if  made  as  to  the 
mode  of  playing  an  illegal  game,  2  H. 
Blackst.  43 ;  1  Nott  &  M'C.  So.  C.  180 ;  7 
Taunt.  246 ;  or  on  an  abstract  speculative 
question  of  law  or  judicial  practice,  not 
arising  out  of  circumstances  in  which  the 
parties  have  a  real  interest.  12  East,  247, 
and  Day's  notes.    But  see  1  Cowp.  37. 

3.  Wagers  as  to  the  sex  of  an  individual, 

I  Cowp.   729,    or    whether   an    unmarried 
^  woman  had  borne  or  would  have  a  child,  4 

Campb.  152,  are  illegal,  as  unnecessarily 
leading  to  painful  and  indecent  considera^ 
tions.  The  supreme  court  of  Pennsylvania 
have  laid  it  down  as  a  rule  that  every  bet 
about  the  age,  or  height,  or  weight,  or  wealth, 
or  circumstances,  or  situation,  of  any  person, 
is  illegal ;  and  this,  whether  the  subject  of 
the  bet  be  man,  woman,  or  child,  married  or 
single,  native  or  foreigner,  in  this  country  or 
abroad.  1  Rawle,  Penn.  42.  And  it  seems 
that  a  wager  between  two  coach-proprietors, 
whether  or  not  a  particular  person  would  go 
by  one  of  their  coaches,  is  illegal,  as  exposing 
that  person  to  inconvenience.  1  Barnew.  & 
Aid.  683. 

4«  In  the  case  even  of  a  legal  wager,  the 
authority  of  a  stakeholder,  like  that  of  an 
arbitrator,  may  be  rescinded  by  either  party 
before  the  event  happens.  And  if,  after  his 
authority  has  been  countermanded  and  the 
stake  has  been  demanded,  he  refuse  to  deliver 
it,  trover  or  assumpsit  for  money  had  and 
received  is  maintainable.  1  Barnew.  &  Aid. 
683.  And  where  the  wager  is  in  its  nature 
illegal,  the  stake  may  be  recovered,  even  after 
the  event,  on  demand  made  before  it  has 
been  paid  over.  4  Taunt.  474 ;  5  Term,  405. 
But  see  12  Johns.  1.  See,  further,  on  this 
subject,  7  Johns.  N.  Y.  434 ;  10  id,  406.  468; 

II  id.  23  ;  12  id.  376 ;  13  id.  88 ;  15  id.  5 ; 
17  id,  192 ;  Stakeholder. 

"WAGHB.  A  compensation  given  to  a 
hired  person  for  his  or  her  services.  As  to 
servants'  wages,  see  Chitty,  Contr.  171 ;  as  to 
sailors'  wages,  Abbott,  Sfiipp.  473. 

'WATP&.  Stolen  goods  waived  or  scattered 
by  a  thief  in  his  flight  in  order  to  effect  his 
.escape. 

Such  goods,  by  thfi  English  common  law, 
lelong  to  the  king.    1  Blackstone,  Comm. 


296 ;  5  Coke,  109 ;  Croke  Elis.  694.  This 
prerogative  has  never  been  adoptsd  hera 
against  the  true  owner,  and  never  pat  in 
practice  against  the  finder,  though  against 
aim  there  would  be  better  reason  for  adopts 
ing  it.  2  Kent,  Comm.  292.  See  Corny ns. 
Dig.  Waif;  I  Bro.  Civ.  Law,  239,  n. 

VTAINAOXUM  (Sax.  woeg,  Lat.  vagina). 
What  is  necessary  to  the  farmer  for  the  cul- 
tivation of  his  land.  Barrington,  Stat.  p.  12; 
Magna  Charta,  c.  14.  According  to  ^Iden 
and  Lord  Bacon,  it  is  not  the  sunie  as^con 
tenementum,  used  in  the  same  chapter  of 
Magna  Charta,  meaning  the  poa'er  of  enter- 
taining guests,  or  countenance,  as  common 
people  say. 

'WAIVIL  A  term  applied  to  a  woman  as 
outlaw  is  applied  to  a  man.  A  man  is  an 
outlaw;  a  woman  is  a  waive.  Crabb,  Tech. 
Diet. 

To  abandon  or  forsake  a  right. 

To  abandon  without  right :  as,  **  if  the 
felon  waives, — ^that  is,  leaves  any  goods  in 
his  flight  from  those  who  either  pursue  him, 
or  are  apprehended  by  him  so  to  do, — he  for- 
feits them,  whether  tney  be  his  own  goods, 
or  goods  stolen  by  him.^'  Bacon,  Abr.  For- 
Jtilure  (B). 

"WAXVBIL  The  relinquishment  or  re- 
fusal to  accept  of  a  right. 

3.  In  practice,  it  is  required  of  every  one 
to  take  advantage  of  his  rights  at  a  proper 
time;  and  neglecting  to  do  so  will  be  con- 
sidered as  a  waiver.  If^  for  example,  a  de- 
fendant who  has  been  misnamed  in  the  writ 
and  declaration  pleads  over,  he  cannot  after- 
wards take  advantage  of  the  error  by  plead- 
ing in  abatement ;  for  his  plea  amounts  to  a 
waiver. 

8*  In  seeking  for  a  remedy,  the  party  in- 
jured may,  in  some  instances,  waive  a  part 
of  his  right  and  bue  for  another:  for  ex- 
ample, when  the  defendant  has  committed  a 
trespass  on  the  property  of  the  plaintiff  by 
taking  it  away,  ana  afterwards  he  sells  it, 
the  injured  party  may  waive  the  trespass  and 
bring  an  action  of  assumpsit  for  the  reooverj 
of  the  money  thus  received  by  the  defendant. 
1  Chitty,  Plead.  90. 

4*  In  contracts,  if,  after  knowledge  of  a 
supposed  fraud,  surprise,  or  mistake,  a  party 
performs  the  agreement  in  part,  he  will  be 
considered  as  having  waived  the  objection. 
1  Brown,  Pari.  Cas.  289. 

5«  It  is  a  rule  of  the  civil  law,  consonant 
with  reason,  that  any  one  may  renounce  oi 
waive  that  which  has  been  established  in  his 
favor.  Regvla  est  juris  aTUigui  amnes  licen^ 
Ham  habere  his  quce  pro  se  iniroducta  suni^ 
renujiciare.  Code,  2.  3.  29.  As  to  what  will 
amount  to  a  waiver  of  a  forfeiture,  see  1  Conn. 
79 ;  7  id.  45;  1  Johns.  Cas.  N.  Y.  125 ;  14 
Wend.  N.  Y.  419 ;  8  Pick.  Mass.  292;  2  N. 
II.  120,  163  ;  1  Ohio,  21 ;  Condition. 

T^AKENINQ.    In  Sootoh  Law     The 

revival  of  an  action. 

An  action  is  said  to  sleep  when  it  lies  OTcr, 
not  insisted  on  for  a  year,  in  which  case  it  ii 
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raspended.  Erskine,  Inst.  4. 1. 33.  With  ub 
a  reviyal  ia  by  sHreJaciaa, 

WAITD  OF  PEACE.  In  Scotch  Law. 
The  wand  which  the  messenger  carries  alons 
with  his  blazon,  in  executing  a  caption,  and 
with  which  ho  touches  the  prisoner.  A 
sliding  along  this  staff  of  a  movable  ring,  or 
the  breaking  of  the  staff,  is  a  protest  that  the 
officer  has  been  resisted  or  deforced.  Burton, 
Law  of  Scotl.  p.  572;  Bell,  Diet.  Imprison- 
ment, 

5^ANTONNBS8.    In  Criminal  Law. 

A  licentious  act  bj  one  man  towards  the 
person  of  another,  without  regard  to  his 
rights:  as,  for  example,  if  a  man  should 
attempt  to  pull  off  another's  hat  against  his 
will,  in  order  to  expose  him  to  ridicule,  the 
offence  would  be  an  assault,  and  if  he  touched 
him  it  would  amount  to  a  battery. 

In  such  case  there  would  be  no  malice,  but 
the  wantonness  of  the  act  would  render  the 
offending  partj  liable  to  punishment. 

^9VAPENTAKB  (from  Sax.  vjapen^  i.e. 
armaturay  and  toe,  i.e.  tacius),  A  Saxon 
oourt,  held  monthly  by  the  alderman  for  the 
benefit  of  the  hunared. 

It  was  called  a  wap^ntak^  from  wapen,  arms,  and 
toe,  to  touch ;  because  when  the  chief  of  the  hun- 
dred entered  apon  his  office  he  appeared  in  the 
field  pn  a  certain  day,  on  horseback,  with  a  pike  in 
his  hand,  and  all  the  principal  men  met  him  with 
lances.  Upi>n  this  he  alighted,  and  they  all  touched 
his  pike  with  their  lances,  in  token  of  their  sub- 
mission to  his  authority.  In  this  court  causes  of 
great  moment  were  heard  and  determined,  as  Mr. 
•Dugdale  has  shown  from  several  records.  Besides 
which,  it  took  cognizance  of  theft,  trials  by  ordeal, 
view  of  frankpledge,  and  the  like;  whence  after 
the  conquest  it  was  called  the  sheriiT's  tourn,  and, 
as  regarded  the  examination  of  the  pledges,  the 
court  of  the  view  of  frankpledge.  These  pledges 
were  no  other  than  the  freemen  within  the  liberty, 
who,  according  to  an  institution  of  king  Alfred, 
were  mutually  pledged  for  the  good  behavior  of 
•aeh  other.  Fortescue,  de  Laud.  c.  24 ;  Dugdale, 
Orig.  Jur.  27;  4  Blaokstone,  Comm.  273.  8ir 
Thomas  8mith  derives  it  from  the  custom  of  taking 
away  the  arms,  at  the  muster  of  each  hundred,  from 
those  who  could  not  find  sureties  for  good  behavior. 
Rep.  Angl.  lib.  2,  o.  10. 

"WAJRV,  An  infant  placed  by  authority 
of  law  under  the  care  of  a  guardian. 

While  under  t^e  care  of  a  guardian,  a  ward  can 
make  no  contract  whatever  binding  upon  him, 
except  for  necessaries.  When  the  relation  of  guard- 
ian and  ward  ceases,  the  latter  is  entitled  to  have 
an  account  of  the  adminiBtration  of  his  estate  from 
the  former.  During  the  existence  of  this  relation 
the  ward  is  under  the  subjection  of  his  guardian, 
who  stands  in  loco partntit.     See  Gparoian. 

A  subdivision  oif  a  city  to  watch  in  the  day- 
time, for  the  purpose  of  preventing  violations 
of  the  law.  It  is  the  duty  of  all  police-officers 
and  constables  to  keep  ward  in  their  respect- 
ive districts. 

WARD  IN  CHANCX2R7.  An  infant 
who  is  under  the  superintendence  of  the  chan- 
cellor 

WARD-HOLDING.  In  Old  Sootoh 
Lainr.  Military  tenure  by  which  lands  were 
held.    It  was  so  called  from  the  yearly  tax 


in  commutation  of  the  right  to  hold  vasf  als' 
lands  during  minority.  It  was  abolished  in 
1747.  Burton,  Law  of  Scotl.  p.  375 ;  Bell, 
Diet. 

WARDBN.  A  guardian ;  a  keeper.  This 
is  the  name  given  to  various  officers :  as,  the 
warden  of  the  prison,  the  wardens  of  the  port 
of  Philadelphia,  church-wardens. 

WARDEN  OF  THE  CINQUE 
PORTS.  Governor  of  the  ports  of  England 
lyin^  next  France,  with  tne  authority  of 
admiral,  and  power  of  sending  out  writs  in 
his  own  name,  etc.  The  constable  of  Dover 
Castle  is  the  warden  of  the  Cinque  Ports, 
and  was  first  appointed  by  William  the  Con- 
queror ;  but  John  I.  granted  to  the  wardens 
nieir  privileges  on  condition  that  thev  should 
provioe  a  certain  number  of  vessels  for  forty 
days  as  oflen  as  the  king  should  require  them/ 
See  CiNQDE  Ports. 

"WARDMOTE  (from  ward,  and  Sax. 
moU,  or  gemote,  a  meeting). 

In*  EngUah  Law.  A  court  held  in  every 
ward  in  London. 

The  wardmote  inquest  has  power  to  inquire 
into  and  present  all  defaults  concerning  the 
watch  and  police  doing  their  duty,  that  en-  • 
gines,  etc.  are  provided  against  fire,  that 
persons  selling  ale  and  beer  be  honest  and 
suffer  no  disorders  nor  permit  gaming,  etc., 
that  they  sell  in  lawful  measures,  and 
searches  are  to  be  made  for  beggars,  vo grants, 
and  idle  persons,  etc.,  who  shall  be  pun- 
ished. Cnart.  Hen.  II.;  Lex  Lond.  185; 
Cunningham,  Law  Diet.;  Wharton,  Law 
Diet,  2a  Lond.  ed.  Wardmote,  See  Cowel; 
Coke,  4th  Inst.  249 ;  2  Show.  525 ;  Lex  Lond. 
185  ;  Chart.  lien.  II. 

WARDSHIP.     In  EngUah  Law.     The 

right  of  the  lord  over  the  person  and  estate 
of  the  tenant,  when  the  latter  was  under  a 
certain  age. 

When  a  tenant  by  knight's  service  died,  and  his. 
heir  was  under  age,  the  lord  was  entitled  to  th« 
caslody  of  the  person  and  the  lands  of  the  heir, 
without  any  acoount,  antil  the  ward,  if  a  male, 
should  arrive  at  the  age  of  twenty-one  years,  and, 
if  a  female,  at  eighteen.  Wardship  was  also  inci- 
dent to  a  tenure  in  socage ;  but  in  this  cave  not  the 
lord,  but  the  nearest  relation  to  whom  the  inherit- 
ance could  not  descend,  was  entitled  to  the  custody 
of  the  person  and  estate  of  the  heir  till  he  attained 
the  age  of  fourteen  years,*  at  which  period  the 
wardship  ceased,  pnd  the  guardian  was  bound  to 
account.  Wardship  in  copyhold  estates  partook  of 
that  in  chivalry  and  that  in  socage.  Like  th« 
former,  the  lord  wa»  the  guardian ;  like  the  latter, 
he  was  required  to  account.  2  Blackstone,  Comm. 
07,  87,  97;  Glanville,  Ub.  7,  e.  9;  Grand  Cout  a. 
33 ;  Reg.  Maj.  o.  42. 

WAREHOUSE.  A  place  adapted  to 
the  reception  and  storage  of  goods  and  mer- 
chandise.   23  Me.  47. 

A  radical  change  was  made  in  the  revenua  laws 
of  the  United  States  by  the  establishment,  under 
the  act  of  con«;re88  of  Aug.  6,  1846,  9  U.  S.  Stat, 
at  Largo,  53,  of  the  warehousing  system.  This 
statute  is  commonly  called  the  Warehousing  Act  Its 
evident  object  is  to  facilitate  aud  encourage  com- 
merce by  exempting  the  importer  from  the  pay- 
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meDt  of  duties  until  he  is  ready  to  bring  his  goods 
into  market.  13  How.  295.  Previous  to  the  pass- 
age of  that  act,  no  goods  chargeable  with  cash 
duties  oould  be  landed  at  the  port  of  delivery 
UDUl  the  duties  were  paid  at  the  port  of  entry. 
The  importer  had  no  right  to  land  them  anywhere 
until  they  had  passed  through  the  custom-house. 
Before  that  act,  the  only  proTisions  existing  in  rela- 
tion to  the  warehousing  of  goods  were  merely  appli- 
cable to  special  cases,  such  as  where  the  vessel  in 
which  the  goods  were  imported  was  subject  to 
quarantine  regulations,  or  where  the  entry  might 
have  been  incomplete  or  the  goods  had  received 
damage,  or  where  a  landing  was  compelled  at  a 
port  other  than  the  one  to  which  the  vessel  was 
destined,  on  account  of  distress  of  weather  or  other 
necessity,  or  in  case  of  the  importation  of  wines  or 
distilled  spirits.    Andrews,  Rev.  Laws,  72. 

The  warehousing  system  was  extended  by  the 
establishment  of  private  bonded  warehouses.  Act 
of  Mar.  28,  1854,  10  U.  S.  Stat,  at  Large,  270. 

^WAREHOUSEMAN.  A  person  who 
receives  goods  and  merchandise  to  be  stored 
in  his  warehouse  for  hire. 

He  is  bound  to  use  ordinary  care  in  pre- 
serving such  goods  and  merchandise,  and  bis 
neglect  to  do  so  will  render  him  liable  to  the 
owner.  1  Peake,  114;  1  £sp.  315;  Story, 
Bailm.  2  444;  Jones,  Bailm.  49,  96,  97;  7 
Cow.  N.  Y.  497 ;  12  Johns.  N.  Y.  232 ;  2 
Wend.  N.  Y.  593 ;  9  id.  268 ;  2  Ala.  284. 
The  warehouseman's  liability  commences  as 
soon  as  the  goods  arrive  and  the  crane  of  the 
warehouse  is  applied  to  raise  them  into  the 
warehouse.    4  £sp.  262. 

'WARRANDICE.  In  8ootoh  Law. 
A  clause  in  a  charter  of  heritable  rights,  by 
which  the  grantor  obliges  himself  that  the 
right  conveyed  shall  be  effectual  to  the  re- 
ceiver. It  18  either  personal  or  real.  A  war- 
ranty.    Erskine,  Inst.  2.  3.  11. 

WARRANT.  A  writ  issued  by  a  justice 
of  the  peace  or  other  authorized  ofBcer,  di- 
rected to  a  constable  or  other  proper  person, 
requiring  him  to  arrest  a  person  therein 
named,  charged  witb  committing  some  of- 
fence, and  to  bring  him  before  that  or  some 
other  justice  of  the  peace. 

A  bench-warrant  is  a  process  granted  by  a 
court,  authorising  a  proper  officer  to  appre- 
hend and  bring  before  it  some  one  charged 
with  some  contempt,  crime,  or  misdemeanor. 

See  BENCH-WikRRANT. 

•,  A  search'toarrant  is  a  process  issued  by  a 
competent  court  or  officer,  authorizing  an 
officer  therein  named  or  described  to  examine 
a  house  or  other  place  for  the  purpose  of 
finding  goods  which  it  is  alleged  have  been 
stolen.    See  Search- Wabbant. 

A  warrant  should  regularly  bear  the  hand 
and  seal  of  the  justice,  and  be  dated.  It 
should  contain  a  command  to  the  officer  to 
make  a  return  thereof  and  of  his  doings 
thereon.  But  the  want  of  such  a  command 
does  not  excuse  him  from  the  obligation  of 
making  a  proper  return.  3  Oush.  Mass.  438. 
And  it  is  no  ground  for  discharging  a  defend- 
ant that  the  warrant  does  not  contain  such  a 
command.  2  Gray,  Mass.  74.  No  warrant 
ought  to  bo  issued  except  upon  the  oath  or 


affirmation  of  a  witness  charging  the  defend- 
ant with  the  offence.     3  Binn.  Fenn.  88. 

The  reprehensible  practice  of  issuing  blank 
warrants,  which  once  prevailed  in  England, 
was  never  adopted  here.  2  Russell,  Crimes, 
512;  Ld.  Raym.  546;  1  Salk.  175;  1  U. 
Blackst.  13 ;  Doctrina  PI.  529 ;  Wood,  Inst. 
84;  Comyns,  mft.  FordbU  Entry  (D  18,  19), 
Imprisonment  (H  6J,  Pleader  (3  K  26),  (3  M 
23).     See  Search-warrant. 

WARRANT  OF  ATTORNET^  In 
Practice.  An  instrument  iu  writing,  ad- 
dressed to  one  or  more  attorneys  tlierein 
named,  authorizing  them,  generally,  to  appear 
in  any  court,  or  in  some  specified  court,  on 
behali  of  the  person  giving  it,  and  to  confess 
judgment  in  favor  of  some  particular  person 
therein  named,  in  an  action  of  debt,  and  usu- 
ally containing  a  stipulation  not  to  bring  any 
writ  of  error,  or  file  a  bill  in  equity,  so  as  to 
delay  him. 

3.  This  general  authority  is  usually  quali- 
fied by  reciting  a  bond  which  commonly 
accompanies  it,  together  with  the  condition 
annexed  to  it,  or  by  a  written  defeasance 
stating  the  terms  upon  which  it  was  given 
and  restraining  the  creditor  from  making 
immediate  use  of  it. 

In  form,  it  is,  generally,  by  deed ;  but  it 
seems  it  need  not  necessarily  be  so,  5  Taunt 
264. 

This  instrument  is  given  to  the  creditor  as 
a  security.  Possessing  it,  he  may  si  en  judg- 
ment and  issue  an  execution,  without  its 
being  necessary  to  wait  the  termination  of 
an  action.    See  14  £ast>  576 ;  2  Term,  100 ; 

1  H.  Blackst.  75;  1  Strange,  20;  2  W. 
Blackst.  1133;  2Wils.3;  1  Chitty,  Bail. 707. 

8«  A  warrant  of  attorney  given  to  confess 
a  judgment  is  not  revocable,  and,  notwith- 
standing a  revocation,  judgment  may  be 
entered  upon  it.  2  Ld.  Raym.  766,  850 ;  1 
Salk.  87 ;  7  Mod.  93 ;  2  £sp.  563.  The  death 
of  the  debtor  is,  however,  generally  speak- 
ing, a  revocation.  Coke,  Litt.  52  6;  1  Vent 
Ch.  310. 

The  virtue  of  a  warrant  of  attorney  is 
spent  by  the  entry  of  one  judgment,  and  a 
second  judgment  entered  on  the  same  war- 
rant is  irregular.  1  Penn.  245 ;  6  Serg.  A 
R.  Penn.  296 ;    14  id.  170 ;  Add.  Penn.  267; 

2  Browne,  Penn.  321 ;  3  Wash.  C.  C.  558. 
See,  generally,  1  Salk.  402 ;  1  Sellon,  PracU 
374;  Comyns,  Dig.  Abatement  (E  1,  2),  AU 
tomeyCB  7,  8) ;  2  Archl>old,  Pract.  12 ;  Bmg- 
ham,  Judgni.  38. 

"WARRANTEE.  One  to  whom  a  war- 
ranty is  made.     Sheppard,  Touchst.  181. 

WARRANTIA    CHARTS.      An 

ancient  and  now  obsolete  writ,  which  was 
issued  when  a  man  was  enfeoffed  of  land 
with  warranty,  and  then  he  was  sued  or  im- 
pleaded in  assize  or  other  action,  in  which  he 
could  not  vouch  or  call  to  warranty. 

It  was  brought  bjr  the  feoffor  pending  the 
first  suit  against  him,  and  haa  this  valu- 
able incident,  that  w^hen  the  warrantor  was 
vouched,  and  judgment  passed  against  the 
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tenant,  the  latter  obtained  judgment  simul- 
taneouslj  against  the  warrantor,  to  recover 
other  lands  of  equal  value.  Termes  de  la 
Ley;  Fitzherbert,  Nat.  Brev.  134;  Dane, 
Abr.  Index ;  2  Rand.  Va.  141,  148,  156 ;  4 
Leigh,  Va.  132;  11  Serg.  &  R.  Penn.  115; 
Viner,  Abr. ;  Coke,  Litt.  100 ;  Uob.  22,  217. 

WARRAKTOR.  One  who  makes  a  war- 
ranty.   Sheppard,  Touchst.  181. 

"V^ARRANTT.    In    Insuranoe.     A 

stipulation  or  agreement  on  the  part  of  the 
insured  party,  in  the  nature  of  a  condition. 

An  express  warranty  is  a  particular  stipu- 
lation introduced  into  the  written  contract 
by  the  agreement  of  the  parties. 

An  implied  warranty  is  an  agreement 
which  necessarily  results  from  the  nature  of 
the  contract :  as,  that  the  ship  shall  be  sea- 
worthy  when  she  sails  on  the  voyage  insured. 

SI.  An  express  warranty  usually  appears 
in  the  form  of  a  condition,  expressed  or 
directly  implied  in  the  phraseology  of  the 
policy,  stipulating  that  certain  facts  are  or 
shall  be  true,  or  certain  acts  are  or  shall  be 
donb  by  the  assured,  who  by  accepting  the 
insurance  ratifies  the  stipulation. 

Where  the  stipulation  relates  wholly  to  the 
future,  it  is  a  promissory  condition  or  war- 
ranty.   1  Phillips,  Ins.  }  754. 

An  express  warranty  must  be  strictly  com- 
plied witn;  and  the  assured  is  not  permitted 
to  allege,  in  excuse  fur  non-compliance,  that 
the  risk  was  not  thereby  affected,  since  the 
parties  have  agreed  that  the  stipulated  fact- 
or act  shall  be  the  basis  of  the  contract, 
Bouvier,  Inst.  Index ;  1  Phillips,  Ins.  {  755, 
unless  compliance  is  rendered  illegal  by  a 
subsequent  statute.     1  Phillips,  Ins.  {  769. 

8*  The  more  frequent  express  warranties 
in  marine  policies  are — ^time  of  sailing,  and, 
in  time  of  hostilities,  the  national  character 
of  the  insured  subject,  and  neutral  insignia 
and  conduct.  In  fire  and  life  policies  they 
are  quite  numerous,  comprehending  all  the 
facts  stated  by  the  applicant  in  his  applica- 
tion when  incorporatea,  as  it  usually  is,  into 
the  policy  and  expressly  contracted  by  refer- 
ence. In  fire  insurance,  express  reference  is 
often  made  to  the  charter  of  the  company, 
especially  in  mutual  companies,  and,  in  such 
companies,  to  rules  and  regulations,  and  con- 
ditions indorsed  upon  the  policy.  1  Phillips, 
Ins.  22  28,  63,  64.  A  policy  of  insurance, 
no^less  than  any  other  contract,  is  subject  to 
the  condition  against  fraud. 

4*  The  doctrine  of  the  divers  warranties 
and  conditions  in  the  different  species  of 
insurance  has  been  the  subject  oi  a  great 
mass  of  jurisprudence:  viz., — 

In  fire  policies^  with  reference  to' assign- 
ments of  the  insured  property,  or  the  policy, 
15  Barb.  N.  Y.  413 ;  23  id,  628  ;  25  id.  189 ; 
Hill  &  D.  N.  Y.  101,  133 ;  17  N.  Y.  424, 609 ; 
6  Gray,  Mass.  160;  30  Penn.  St.  311;  26 
Conn.  165 ;  3  Dutch.  N.  J.  163 ;  25  Ala.  355 ; 
1  Snced,  Tenn.  444 ;  19  Eng.  L.  &  Eq.  283  ; 
22  id.  73;  conformity  to  charter,  32  N.  H. 
333;    8  Gush.  Mass.  393;    1  Wall.  273;  25 


N.  H.  359;  condition  of  the  premises,  in 
eluding  construction,  locality,  and  manner 
of  using,  14  Barb.  N.  Y.  383 ;  16  id.  119;  21 
id.  154 ;  6  N.  Y.  469 ;  8  id.  370,  530,  554 ;  10 
id.  469 ;  17  id.  94 ;  18  id.  168,  385 ;  1  Bosw. 
520 ;  6  Du.  N.  Y.  6 ;  8  Gush.  Mass.  79 ;  1 
Gray,  Mass.  426 ;  2  id.  221 ;  3  id.  53 ;  5  id. 
384;  6  id.  185  ;  7  id.  257  ;  31  N.  U.  231 ;  2 
Curt.  C.  C.  610 ;  10  Rich.  So.  C.  202 ;  4  Ohio 
St.  285 ;  27  Penn.  St.  325 ;  30  id.  299,  315 ; 

4  R.  I.  141 ;  37  Eng.  L.  &  E^.  561 ;  38  id. 
337 ;  distance  of  otner  buildings,  7  N.  Y. 
153 ;  18  id.  376 ;  6  Gray,  Mass.  105 ;  7  id. 
261 ;  frauds,  28  N.  H.  149,  157  ;  2  Ohio  St. 
452 ;  kind  of  risk,  25  N.  H.  550 ;  3  Md.  341 ; 

6  McLean,  G.  G.  324 ;  26  Eng.  L.  &  £q.  238 ; 
limiting  right  of  action,  26  N.  H.  22;  27 
Vt.  99;  5  Gray,  Mass.  432;  6  id.  174,  185, 
596 ;  7  id.  61,  69 ;  6  Ohio,  599 ;  5  R.  I.  394 ; 

24  Ga. 97 ;  notice  and  demand,  18  Barb.  N.  Y. 
69 ;  20  id.  468 ;  33  N.  H.  203,  and  proof  of 
loss,  8  Gush.  Mass.  393 ;  2  Gray,  Mass.  480 ; 
28  Barb.  N.  Y.  412 ;  11  N.  Y.  81 ;  29  Penn. 
St.  198 ;  18  111.  653 ;  6  Ind.  137 ;  5  id.  417 ; 

5  Sneed,  Tenn.  139 ;  20  Eng.  L.  &  Eq.  541, 
590 ;  other  insurance,  14  Barb.  N.  Y.  206 ;  20 
id.  635 ;  13  N.  Y.  79,  253 ;  17  id.  415,  609 ; 
22  Conn.  575 ;  6  Md.  165 ;  16  N.  H.  203 ;  26 
id.  169 ;  33  td.  9 ;  37  Me.  137  ;  9  Gush.  Mass. 
479 ;  10  id.  350 ;  11  id.  265 ;  2  Gray,  Mass. 
397;  4td.237;  5id.52;  6id.l69;  4  N.  J. 
447  ;  26  Penn.  St.  199 ;  21  Mo.  97 ;  payment 
of  premium,  18  Barb.  N.  Y.  541 ;  20  id.  458 ; 

25  id.  189;  suspension  of  risk,  11  N.  Y.  89; 
33N.  H.  9;  43  Me.  393  ;  title,  1  Curt.  C.  C. 
193;  1  Gush.  Mass.  280;  8  id.^127  ;  10  id. 
446,  540 ;  2  Gray,  Mass.  334 ;  5  id.  52,  384 ; 
9  id.  370 ;  25  N.  IL  550 ;  28  id.  143 ;  30  id. 
153 ;  31  id.  231 ;  17  Mo.  247 ;  18  id.  128 ;  22 
Conn.  575 ;  23  Penn.  St.  50 ;  17  Mo.  247 ;  18 
id.  128 ;  21  id.  587 ;  40  Me.  587 ;  41  id.  208 ; 
42  id.  22 ;  22  Barb.  N.  Y.  527  ;  25  id.  497 : 
14  N.  Y.  253 ;  5  Du.  N.  Y.  101 ;  value,  11 
Gush.  Mass.  324 ;  waiver  of  compliance  with 
a  warranty.    4  N.  J.  67 ;  6  Gray,  Mass.  192. 

In  life  policies,  with  reference  to  assign- 
ment, 5  Sneed,  Tenn.  259,  representation,  or 
other  stipulations.  11  Gush.  Mass.  448 ;  3 
Gray,  Mass.  180;  1  Bosw.  N.  Y.  338;  3  Md. 
341 ;  21  Penn.  St.  134;  13  La.  Ann.  504;  19 
Mo.  506 ;  24  Eng.  L.  &  Eq.  1 ;  2  G.  B.  n.  s. 
257. 

In  marine  policies,  with  reference  to  assign- 
ments, 33  La.  338 ;  contraband  trade,  43  Me. 
460;  other  insurance,  17  N.  Y.  401;  sea- 
worthiness, 3  Ind.  23 ;  1  Wheat.  399 ;  1  Binn. 
Penn.  592 ;   1  Johns.  N.  Y.  241 ;   10  id.  58 ; 

7  Pick.  Mass.  259 ;  16  id.  383 ;  4  Mas.  C.  C. 
439 ;  1  Pet.  170 ;  Gowp.  143 ;  Dougl.  781 ;  1 
Dowl.  32 ;  1  Holt,  30;  7  Term,  160 ;  1  Campb. 
1;  2  Bamew.  &  Aid.  320;  5  Mees.  &  W. 
Exch.  414;  1  Phillips,  Ins.  ch.  viii.  sect.  2; 
1  Arnoult,  Ins.  662 ;  Roccus,  n.  22 ;  suspen- 
sion of  risk,  3  Gray,  Mass.  415 ;  title.  19 
N.Y.179. 

Waiver  of  the  right  to  insist  upon  the 
performance  of  a  condition  may  occur  under 
a  policv  of  this  description :  as,  of  the  condi- 
tion relative  to  assignment,  32  N.  H.  95 ;  oi 
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in 8 wen  to  aaestionB,  7  Gray,  Mass.  261 ;  or 
listance  of  buildings,  6  Gray,  Mass.  175 ;  7 
id,  261 ;  going  out  of  limits,  33  Conn.  244 ; 
limitation  of  action,  14  N.  Y.  253 ;  offer  of 
arbitration,  6  Gray,  Mass.  192 ;  payment  of 
premium  or  assessment,  19  Barb,  if,  Y.  440 ; 
26  icl.  116;  25  Conn.  442;  38  Me.  439;  31 
Penn.  St.  438  ;  proof  of  loss,  21  Mo.  81 ;  2 
E.,D.  Smith,  N.  T.  268 ;  17  N.  Y.  428 ;  sea- 
worthiness, 37  Me.  137  ;  title.    35  N.  H.  328. 

See  Deviation  ;  Policy;  Seaworthiness; 
Bouvier,  Inst.  Warraniies. 

In  Sales  of  Penonal  Property.  An 
express  warranty  is  one  by  which  the  war- 
rantor covenants  or  undertakes  to  insure  that 
the  thing  which  is  the  subject  of  the  con- 
tract is,  or  is  not,  as  there  mentioned :  as,  that 
a  horse  is  sound ;  that  he  is  not  five  years  old. 

An  implied  warranty  is  one  which,  not 
being  expressly  made,  the  law  implies  by  the 
fact  of  tne  sale:  for  example,  tne  seller  is 
understood  to  warrant  the  title  of  goods  he 
Bells,  when  they  are  in  his  possession  at  the 
time  of  the  sale,  1  Ld.  Raym.  593 ;  1  Salk. 
210 ;  but  if  they  are  not  then  in  his  posses- 
sion, the  rule  of  c<weat  emptor  applies,  and  the 
buyer  purchases  at  his  risk.  Croke  Jac.  197. 

5«  In  general,  there  is  no  implied  war- 
ranty of  the  qwdity  of  the  goods  sold.  2 
Kent,  Comm.  374 ;  Coke,  Litt.  102  a;  2  Black- 
stone,  Comm.  452 ;  Bacon,  Abr.^c^^  on  the 
Case  (£) ;  Comvns,  Contr.  263 ;  Dougl.  20; 
2  East,  314,  4^,  n. ;  Ross,  Vend.  c.  6 ;  1 
Pet.  317 :  1  Johns.  N.  Y.  274:  20  id.  196 ;  2 
Caines,  N.  Y.  48 ;  3  Barb.  N.  Y.  323  ;  4  Conn. 
428;  10  Maj9S.  197;  11  Mete.  Mass.  569;  3 
Yeates,  Penn.  262 ;  12  Serg.  &  R.  Penn.  181 ; 

1  Hard.  Ky.  531 ;  1  Murph.  No.  C.  138;  2 
u2.  245 ;  4  Hayw.  Tenn.  227.  The  rule  of 
the  civil  law  was  that  a  fair  price  implied  a 
warranty  of  quality.  Dig.  21.  2. 1.  This  rule 
has  been  adopted  in  Louisiana,  1  La.  Ann.  27, 
and  in  South  Carolina.     1  Bay,  So.  C.  324 ; 

2  id,  380 ;  2  Const.  So.  C.  353.  There  may 
be  an  implied  warranty  as  to  character,  13 
Mass.  139 ;  2  Pick.  Mass.  214 ;  2  Ilarr.  k  G. 
Md.  495 ;  5  Harr.  k  J.  Md.  117 ;  2  Mann,  k 
6.  279 ;  20  Johns.  N.  Y.  204 ;  4  Bamew.  k 
C.  108,  and  even  as  to  quality,  from  state- 
ments of  the  seller,  40  Me.  9 ;  24  Barb.  N.  Y. 
549;  or  a  purchase  for  a  specified  purpose. 
4  Taunt.  847 ;  1  Wise.  420 ;  18  111.  420 ;  28 
Vt.227.  And  see  16  Mees.  k  W.  Exch.  644 ; 
1  Den.  N.  Y.  385 ;  7  Watts,  Penn.  55 ;  Sedg- 
wick.  Dam.  289 ;  11  Ired.  No.  C.  166 ;  20  Penn. 
St.  448. 

In  Sales  of  Real  Property.  A  real 
covenant,  whereby  the  grantor  of  an  estate 
oi  freehold  and  his  heirs  were  bound  to  war- 
rant the  title,  and,  either  upon  voncher  or  by 
judgment  in  a  writ  of  warrantia  ehartce^  to 
yield  other  lands  to  the  value  of  those  from 
which  there  had  been  an  eviction  by  a  para- 
mount title.    Coke,  Litt.  365  a. 

Collateral  warranty  existed  when  the  heir's 
title  was  not  derived  from  the  warranting 
ancestor  and  yet  it  barred  the  heir  from 
elaiming  the  land  by  any  collateral  title, 
upon  the  presumption  that  he  might  there- 


after have  assets  b^  descent  from  or  through 
the  ancestor;  and  it  imposed  upon  him  the 
obligation  of  giving  the  warrantee  other 
lands  in  case  of  eviction,  provided  he  had 
assets.    2  Blackstone,  Comm.  301,  302. 

Lineal  warranto  existed  when  the  heir 
derived  title  to  tne  land  warranted,  either 
from  or  through  the  ancestor  who  made  the 
warranty. 

6.  The  statute  of  4  Anne,  c.  16,  annulled 
these  collateral  warrantees,  which  had  become 
a  sreat  grievance.  Warranty  in  its  origin 
nal  form,  it  is  presumed,  has  never  been 
known  in  the  United  States.  The  more  plain 
and  pliable  form  of  a  covenant  has  oeen 
adopted  in  its  place ;  and  this  covenant,  like 
all  other  covenants,  has  always  been  held  to 
be  sound  in  damages,  which,  after  judgment» 
may  be  recovered  out  of  the  personal  or  real 
estate,  as  in  other  cases.  And  in  England 
the  matter  has  become  one  of  curious  learn- 
ing and  of  little  or  no  practical  importance. 
See  4  Kent,  Comm.  469 ;  3  Rawle,  Penn. 
67,  n. ;  2  Wheat  45  ;  9  Serg.  k  R.  Penn.  268 ; 
11  id,  109 ;  4  Doll.  Penn.  442 ;  1  Sumn.  C.  0. 
358 ;  17  Pick.  Mass.  14 ;  1  Ired.  No.  C.  509 ; 
2  Saund.  38,  n.  5. 

WARRAKTT,  VOUCHER  TO.     In 

Old  Practice.  The  calling  a  warrantor  into 
court  by  the  party  warranted  (when  tenant 
in  a  real  action  brought  for  recovery  of  such 
lands),  to  defend  the  suit  for  him.  Coke,  Litt. 
101  b;  Corny ns,  Dig.  Voucher  (A  Ij ;  Booth, 
Real  Act.  43 ;  2  Saund.  32,  n.  1 ;  and  the  time 
of  such  voucher  is  after  the  demandant  has 
counted. 

It  lies  in  most  real  and  mixed  actions,  but  not  in 
personal.  Where  the  voacher  has  been  made  and 
allowed  by  the  court,  the  vouchee  either  voluntarily 
appears,  or  there  issues  a  Judicial  writ  (called  a 
sammoDS  ad  warrantixandum),  commanding  the 
sheriff  to  summon  him.  Where  he,  either  volun- 
tarily  or  in  obedience  to  this  writ,  appears  and 
offers  to  warrant  the  land  to  the  tenant,  it  is  called 
entering  into  the  warranty ;  after  which  he  is  con- 
sidered as  tenant  in  the  action,  in  the  place  of  the 
original  tenant.  The  demandant  then  counts 
against  him  da  novo,  the  vouchee  pleads  to  the  new 
count,  and  the  cause  proceeds  to  issue. 

WARREN  (Germ,  wahren,  French,  go- 
renne),    A  place  privileged  by  prescription  or 

grant  of  the  king  for  the  preservation  of 
ares,  conies,  partridges,  and  pheasants,  or 
any  of  them.  Termes  de  la  Ley.  A  action 
lies  for  killing  beasts  of  warren  inside  the 
warren;  but  they  may  be  killed  damage J^ 
sant  on  another's  land.  5  Coke,  104.  U  need 
not  be  inclosed.     Coke,  4th  Inst.  318. 

WASHINQTON.  One  of  the  territoriet 
of  the  United  States  of  America. 

2.  This  territory,  lying  between  the  Columbia 
river  and  the  46tii  parallel  of  latitude  on  the 
south  and  the  49th  parallel  on  the  north*  the 
Rocky  Mountains  on  the  east,  and  the  Pacifie 
ocean  on  the  west,  and  formerly  constituting  a 
part  of  Oregon,  was  established  by  aa  act  of  con* 
gress  of  March  2,  1853,  which  act  is  the  funda- 
mental law  of  the  territory.  10  Stat,  at  Larger 
The  limits  upon  the  north  were  settled  by  treaty 
of  the  United  States  with  Great  Britain  signed 
Jane  \b,  1 84<S.    Proclamation  thereof  was  made  by 


WASHINGTON 


653 


WASHINGTON 


(he  prettdent,  Aug.  5, 1846.  The  organic  act  erect- 
lag  the  territory  was  approyed  March  2,  1853.  The 
territory  includes  that  part  of  the  territory  of 
Oregon  lying  north  of  the  Colambia  river  to  the 
point  where  said  river  crosses  the  46th  parallel  of 
north  latitude,  thence  on  said  parallel  to  the  sum- 
ifcit  of  the  Rooky  Mountains.  The  provisions  of 
the  organic  act  are  the  same,  with  the  exceptions 
here  given,  as  those  of  the  act  erecting  the  territory 
of  New  Mexico.     See  New  Mexico. 

The  present  qualifications  of  voters,  subject  to 
change  by  legislation,  are  as  follows: — all  free 
white  male  inhabitants  who  have  lived  in  the 
territory  throe  months,  and  in  the  county  in  which 
they  offer  to  vote  fifteen  days,  before  election,  pro- 
vided they  are  citizens  of  the  United  States,  or  have 
declared  their  intention  to  become  such.  This  is 
not  to  prevent  half-breed  Indians  whom  the  judges 
think  to  have  adopted  the  habits  of  civilized  life, 
from  voting.  But  no  person  under  guardianship, 
non  compos  mentis,  or  convicted  of  treason,  felony, 
or  bribery,  can  vote,,  unless  restored  to  civil  rights. 

3*  The  Ltgitlatioe  Power  and  authority  of  said 
territory  is  vested  in  a  legislative  assembly,  consist- 
ing of  a  council  and  house  of  representatives. 
The  counetl  consists  of  nine  members,  having  the 
qualifications  oi  voters,  who  hold  their  offices  for 
the  term  of  three  years.  The  houae  of  repretenta- 
tivee  consists  of  any  number  of  members,  not  less 
than  eighteen  nor  over  thirty,  who  hold  their  office 
for  one  year.  Ko  session  of  the  legislature  can 
exceed  sixty  days.  The  legislative  power  of  the 
territory  extends  to  all  rightful  subjects  of  legisla- 
tion not  inconsistent  with  the  constitution  and 
laws  of  the  United  States.  No  law  is  to  be  passed 
interfering  with  the  primary  disposal  of  the  soil ; 
no  tax  is  to  be  imposed  npon  the  property  of  the 
United  States ;  nor  can  the  lands  or  other  property 
of  non-residents  be  taxed  higher  than  the  lands  or 
other  property  of  residents.  All  laws  passed  by 
the  legislative  assembly  must  be  submitted  to  con- 
gress, and  if  disapproved  are  null  and  of  no  effect. 
The  legislature  has  no  power  to  incorporate  a 
bank,  or  any  institution  with  banking  powers,  or  to 
borrow  money  in  the  name  of  the  territory,  or  to 
pledge  the  faith  of  the  people  of  the  same  for  any 
loan  whatever,  directly  or  indirectly ;  can  pass  no 
charter  granting  any  privileges  of  making,  issuing, 
or  putting  inta  circulation  any  notes  or  bills  in  the 
likeness  of  bank-notes,  or  any  bonds,  scrip,  drafts, 
bills  of  exchange,  or  grant  any  other  banking 
powers  or  privileges,  or  allow  the  establiishment  of 
any  branch  or  agency  of  any  such  corporation, 
derived  from  other  authority ;  cannot  authorise  the 
issue  of  any  obligation,  scrip,  or  evidence  of  debt 
in  any  mode  or  manner  whatever,  except  certifi- 
cates for  service  to  said  territory.  All  township, 
district,  and  county  officers  not  otherwise  provided 
for  in  the  organic  act  are  to  be  appointed  or  elected 
in  such  manner  as  is  provided  by  the  legislative 
assembly  of  the  territory.  No  member  of  the 
legislative  assembly  can  hold  or  be  appointed  to 
any  office  which  has  been  created,  or  the  salary  or 
emoluments  of  which  have  been  increased,  while  he 
was  a  member,  during  the  term  for  which  he  was 
elected,  and  for  one  year  after  the  expiration  of 
■uch  term;  and  no  person  holding  a  commission  or 
appointment  under  the  United  States  can  be  a 
member  of  the  legislative  assembly,  or  hold  any 
office  under  the  government  of  said  territory. 

4.  The  Executive  branch  of  the  government  of 
this  territory  is  vested  in  a  governor,  who  holds  his 
office  for  four  years  and  until  his  successor  is 
appointed  and  qualified,  unless  sooner  removed  by 
the  president  of  the  United  States.  He  must 
residie  in  the  territory ;  is  commander-in-chief  of 
the  militia  thereof,*  may  grant  pardons,  remit  fines 
ftnd  forfeitures  for  offences  against  the  laws  of  the 
territory,  and  respites  for  offences  against  the  laws 


of  the  United  States  until  the  decision  of  the 
president  can  be  made  known;  shall  commission 
all  officers  who  shall  be  appointed  to  office  under 
the  laws  of  said  territory,  when  by  law  such  com- 
mission shall  be  required,  and  shall  take  care  that 
the  laws  be  faithfully  executed.  He  can  neither 
approve  nor  veto  any  act  of  the  legislature. 

The  eecretaty  of  the  territory  holds  his  office  for 
four  years,  subject  to  removal  by  the  president  of 
the  United  States.  In  case  of  the  death,  removal, 
resignation,  or  absence  of  the  governor  frjm  the 
territory,  he  is  authorized  and  required  to  execute 
and  perform  the  powers  and  duties  of  the  governor 
during  Euch  vacancy  or  absence. 

The  judicial  power  of  the  territory  is  vested  in 
a  supreme  court,  district  courts,  probate  courts,  and 
justices  of  the  peace. 

The  ettprtme  court  consists  of  a  chief  justice  and 
two  associate  justices,  who  hold  a  term  at  the  seat 
of  government  annually,  and  hold  their  office  for 
four  years,  subject  to  removal  by  the  president  of 
the  United  States. 

5«  A  dietriet  enuri  is  holden,  in  each  of  the  three 
districts  into  which  the  territory  Is  divided  for  the 
purpose,  by  one  of  the  justices  of  the  supremo 
court,  who  must  reside  in  the  district  assigned  to 
him  by  the  legislative  assembly.  Each  of  said 
district  courts  has  and  exercises  the  same  jurisdic* 
tion,  under  the  constitution  of  the  United  States 
and  the  laws  of  said  territory,  as  is  vested  in  the 
circuit  and  district  courts  of  the  United  States. 
Writs  of  error  and  appeal  may  be  taken  from  the 
district  to  the  supreme  court,  and  ttoih  the  supreme 
court  of  the  territory  to  the  supreme  court  of  the 
United  States,  where  the  amount  in  controversy 
exceeds  two  thousand  dollars.  Each  court  appoints 
its  own  clerk. 

The  county  commissioners,  three  in  each  county, 
are  elected  by  the  people  of  the  county,  for  three 
years.  They  are  so  classified  that  one  goes  out  of 
office  each  year.  They  have  the  general  care  of 
the  county  buildings  and  finances,  divide  the  county 
into  election-precincts,  and  take  charge  of  the  county 
poor. 

Juetieee  of  the  peaee^  one  or  more,  if  authorized 
by  the  county  commissioners,  are  elected  annually 
by  the  voters  of  each  election-precinct.  They  have 
jurisdiction  in  all  actions  founded  on  contract, 
where  the  sum  involved  is  not  over  one  hundred 
dollars,  for  injury  to  real  or  personal  property,  for 
detainer  of  personal  property,  for  penalty  where 
the  amount  does  not  exceed  one  hundred  dollars, 
for  foreclosure  of  mortgage,  or  enforcement  of  lien 
on  personal  property,  of  forcible  entry  and  detainer, 
to  try  right  to  mining  claims.  A  jury  of  six  may 
be  demanded  by  either  party,  and  an  appeal  lies 
from  the  decision  of  the  justice  to  the  circuit  court. 
They  have  also  a  criminal  jurisdiction  where  the 
penalty  does  not  exceed  thirty  dollars.  For  the  rest 
of  the  judicial  system  as  established  by  the  organio 
act,  see  New  Mexico. 

6.  A  delegate  to  the  |iouse  of  representatives  of 
the  United  States,  to  serve  for  the  term  of  two 
years,  who  must  be  a  citizen  of  the  United  Statesi 
may  be  elected  by  the  voters  qualified  to  elect 
members  of  the  legislative  assembly,  who  is  en- 
titled to  the  same  rights  and  privileges  as  are 
exercised  and  enjoyed  by  the  delegates  from  the 
several  other  territories  of  the  United  States  to  the 
house  of  representatives. 

By  the  territorial  legislature,  all  comnon-Iaw 
forms  of  action,  and  all  distinctions  between  law 
and  equity,  are  abolished,  and  there  can  be  bat 
one  form  of  action  to  establish  and  enforce  private 
rights,  which  is  called  a  civil  action.  Stats.  W.  T. 
1864,  p.  131. 

Beal  eetate  descends  as  follows ; 

To  the  children  of  the  intestate  in  equal  ihafM^ 
or  to  the  isiue  of  his  deceased  children*  i 
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If  he  dies  learing  no  isBuo,  to  the  father. 

Leaving  no  issue,  or  father,  in  equal  shares  to  his 
brothers,  and  sisters,  and  mother. 

Leaving  no  issue,  father,  brother,  or  sister,  to  his 
mother,  to  the  exclusion  of  the  issue  of  his  de- 
ceased brothers  or  sisters. 

Leaving  no  issue,  father,  mother,  brother,  or  sister, 
his  estate  descends  to  his  next  of  kin  in  equal  degree, 
excepting  that  when  there  are  two  or  more  collate- 
ral kindred  in  equal  degree,  but  claiming  through 
difTerent  anoestori,  those  who  claim  through  the 
nearest  ancestor  are  preferred. 

If  any  person  die  leaving  several  children,  or 
leaving  one  child  and  the  issue  of  one  or  more 
others,  and  any  such  surviving  child  die  under  age 
and  not  having  been  married,  all  the  estate  that 
came  to  the  deceased  child  by  inheritance  from 
such  deceased  parent  descends  in  equal  shares  to 
the  other  children  of  the  same  parent,  and  to  the 
issue  of  any  such  other  children  who  have  died,  by 
right  of  representation. 

If  at  the  death  of  such  child  who  dies  under 
age,  not  having  been  married,  all  the  other  chil- 
dren of  the  said  parent  are  also  dead,  and  any  of 
them  have  left  issue,  the  estate  that  came  to  such 
ohild  by  inheritance  from  his  said  parent  xlesoends 
to  all  the  issue  of  the  other  children  of  the  same 
parent;  and  if  all  the  said  issue  are  in  the  same 
degree  of  kindred  to  the  said  child,  they  share  the 
estate  equally;  otherwise  they  take  according  to 
the  right  of  representation. 

If  the  inte&tate  leave  no  kindred,  his  estate 
escheats  to  the  county  of  which  he  was  a  resident.. 
8Uts.  W.  T.  1854,  p.  305. 

T*  Deed*  to  convey  real  estate  or  any  interest 
therein  mast  be  in  writing,  signed  and  sealed  by 
the  party  bound  thereby,  witnessed  by  two  wit- 
nesses, and  acknowledged  before  a  judge  of  the 
supreme  court,  a  judge  of  the  probate  court,  a 
justice  of  the  peace,  or  a  notary'  public.  A  mar- 
ried woman,  to  be  bound,  must  join  with  her  hus- 
band.    SUts.  W.  T.  1854,  p.  402. 

WtlU.  Every  person  of  twenty-one  years  of 
age  and  upwards,  of  sound  mind,  may  by  last  will 
devise  all  his  estate,  real  and  personal,  saving  to 
the  widow  her  dower.  A  married  woman  may  by 
will  dispose  of  any  renl  estate  held  in  her  own 
right,  subject  to  any  right  her  husband  may  have 
as  tenant  by  curtesy. 

Every  will  must  be  in  writing,  signed  by  the 
testator  or  by  some  other  person  under  his  direc- 
tion in  his  presence,  and  shall  be  attested  by  two  or 
more  competent  witnesses,  subscribing  their  names 
to  the  will  in  the  presence  of  the  testator.  Stats. 
Vr.  T.  1854,  p.  318. 

"WASTE.     Spoil  or  destruction,  done  or 

Eermitted,  to  lands,  houses,  or  other  corporeal 
ereditaments,  by  the  tenant  thereof,  to  the 
prejudice  of  the  heir  or  of  hfin  in  reversion 
or  remainder. 

Permutsive  watte  consists  in  the  mere  neg- 
lect or  omission  to  do  what  will  prevent 
injary :  as,  to  suffer  a  house  to  go  to  decay 
for  the  wont  of  repair.  And  it  may  be  in- 
curred in  respect  to  the  soil,  as  well  as  to 
Ihe  buildings,  trees,  fences,  or  live  stock  on 
the  premises. 

Volunfart/  vxute  consists  in  the  commission 
/f  some  destructive  act :  as,  in  pulling  down 
A  house  or  ploughing  up  a  flower-garden.  1 
?aige,  Ch.  N.  Y.  673. 

3.  Voluntary  waste  is  committed  upon 
cultivated  ^e^,  orchards ^  gardens,  meadows, 
4nd  the  like,  whenever  a  tenant  uses  them 
MDtrary  to  the  usual  course  of  husbandry  or 
in  such  a  manner  as  to  exhaust  the  soil  by 


negligent  or  improper  tillage.  5  Term,  373; 
6  Ves.  Ch.  328 ;  2  Hill,  N.  Y.  167 ;  2  Bos.  ft 
P.  86.  It  is,  therefore,  waste  to  convert 
arable  into  wood  land,  or  the  contrary.  Cuke, 
Litt.  63  6.  Cutting  down  fruit-trees,  although 
planted  by  the  tencnt  himself,  is  waste,  2 
Rolle,  Abr.  817;  and  it  was  held  to  be 
waste  for  an  outgoing  tenant  of  garden* 
ground  to  plough  up  strawberry-beds  which 
he  had  bought  of  a  former  tenant  when  be 
entered.  1  Campb.  227.  When  lands  Jkre 
leased  on  which  there  are  open  mines  of 
metal  or  coal,  or  pits  of  gravel,  lime,  clay, 
brick-earth,  stone,  and  the  like,  the  tenant 
may  dig  out  of  such  mines  or  pits ;  but  he 
cannot  open  any  new  mines  or  pits  without 
being  guilty  of  waste.  Coke,  Litt.  63  6.  See 
Mines.  Any  carrying  away  of  the  soil  is 
also  waste.  Comyns,  Dig.  Wa^tte  (D  4) ;  14 
East,  489 ;  2  Hill,  N.  Y.  157 ;  6  Barb.  N.  Y. 
13;  Coke,  Litt.  63  6;  1  Schoales  k  L.  Ir. 
Ch.  8. 

8*  It  is  committed  in  houses  by  pulling 
them  down,  or  by  removing  wainscots,  floors, 
benches,  furnaces,  windows,  doors,  shelves, 
and  other  things  once  fixed  to  the  freehold, 
although  they  may  have  been  erected  by  the 
lessee  himself,  unless  they  are  mere  fixtures. 
See  Fixtures.  And  this  kind  of  waste  may 
take  place  not  only  in  pulling  down  houses  or 
partsof  them,  but  also  in  changing  their  forms: 
as,  if  the  tenant  pull  down  a  house  and  erect 
a  new  one  in  its  place,  whether  it  be  larger 
or  smaller  than  the  first,  2  Rolle,  Abr. 
816 ;  or  convert  a  parlor  into  a  stable,  or  a 
grist-mill  into  a  fulling-mill,  2  Rolle,  Abr. 
814, 816,  or  turn  two  rooms  into  one.  2  Rolle, 
Abr.  816.  The  building  of  a  house  where 
there  was  none  before  was,  by  the  strict  rules 
of  the  common  law,  said  to  be  waste.  Coke, 
Litt.  63  a ;  and  taking  it  down  after  it  was 
built  was  waste  also.  Comyns,  Dig.  Waste  ' 
(D  2) ;  2  East.  88 ;  1  Bamew.  &  Ad.  161 ;  8 
Mass.  416 ;  1  Mete.  Mass.  27 ;  4  Pick.  Mass. 
310;  19N.Y.234;  16  Conn.  322;  2  M'Cord. 
So.  C.  329 ;  1  Harr.  A  J.  Md.  289 ;  1  Watts, 
Penn.  378. 

4*  Voluntary  waste  may  also  be  committed 
upon  timber;  and  in  those  countries  where 
timber  is  scarce  and  valuable,  the  law  is  strict 
in  this  respect.  But  many  acts  which  in 
England  would  amount  to  waste  are  not  so 
here.  The  law  of  waste  accommodates  itself 
to  the  varying  wants  and  conditions  of  dif- 
ferent countries :  that  will  not,  for  instance, 
be  waste  in  an  entirewoodland  country  which 
would  be  so  in  a  cleared  one.  The  clearing 
up  of  land  for  the  purposes  of  tillage  in  a 
new  country  where  trees  abound  is  no  injury 
to  the  inheritance,  but,  on  the  contrary,  is  a 
benefit  to  the  remainderman,  so  long  as  there 
is  sufiioient  timber  left  and  the  land  cleared 
bears  a  proper  relative  proportion  to  the 
whole  tract.  4  Kent,  Comm.  316 ;  3  Yeates, 
Penn.  261 ;  4  Watts,  t>enn.  463 ;  6  Munf.  Va. 
134;  1  Rand.  Va.  258;  2  S«.uth.  N.  J.  562; 
6  T.  B.  Monr.  Ky.  342 ;  6  Yerg.  Tenn.  334; 
6  Mas.  C.  C.  13 ;  2  Hay w.  No.  C.  339 ;  26 
Wend.  N.  Y.  122 ;  2  Hill,  N,  Y.  157. 
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5*  The  extent  to  which  wood  and  timber 
on  such  land  may  be  cut  without  waste,  is  a 
question  of  fact  for  a  jury  to  determine  under 
the  direction  of  the  court.  7  Johns.  N.  T. 
f^.  A  tenant  may  always  cut  trees  for  the 
repair  of  the  houses,  fences,  hedges,  stiles, 
fates,  and  the  like,  Coke,  Litt.  53  6,  and 
^r  making  and  repairing  all  instruments  of 
husbandry :  as,  ploughs,  carts,  harrows,  rakes, 
f(irks,  etc.  Wood,  Inst.  344.  See  Estovers. 
And  he  may,  when  dnrestrained  by  the  terms 
of  the  lease,  cut  timber  for  firewood,  if  there 
be  not  enough  dead  timber  for  such  purposes. 
Comyns,  Dig.  fr<M>(D5):  Fitsherbert,  Nat. 
Brev.  59  m.  Bat  where,  under  such  circum- 
stances, he  is  entitled  to  cut  down  timber,  be 
is  restrained,  nevertheless,  from  cutting  orna- 
mental trees  or  those  planted  for  shelter,  6 
Yes.  Ch.  419,  or  to  exclude  objects  from 
8ig)it  16  Ves.  Ch.  375  ;  7  Ired.  Eq.  No.  C. 
197 ;  6  Barb.  N.  Y.  9. 

A  tenant  of  a  dove-house,  warren,  park, 
iish-pond,  or  the  like,  would  also  be  guilty 
of  waste  if  he  took  away  animals  therefrom 
to  such  an  extent  as  not  to  leave  as  large  a 
stock  of  them  as  he  found  when  he  came  in. 
Coke,  Litt.  53 ;  2  Leon.  222. 

Windfalls  are  the  property  of  the  landlord ; 
for  whatever  is  severed  by  inevitable  neces- 
sity, as,  by  a  tempest,  or  by  a  trespasser,  and 
by  wrong,  belongs  to  him  who  has  the  inherit- 
ance. 3  P.  Will.  Ch.  268 ;  11  Coke,  81 ;  Bacon, 
Abr.  lVa4tU  (D  2). 

6.  In  general,  a  tenant  is  answerable  for 
waste  although  it  is  committed  by  a  stranger; 
for  he  is  the  custodian  of  the  property,  and 
must  take  his  remedy  over.  2  Dougl.  745 ; 
1  Taunt.  198 ;  1  Den.  N.  Y.  104.  But  he 
is  not  liable  when  the  damage  is  caused 
by  lightning,  tempest,  or  a  public  enemy. 
Coke,  2d  Inst.  303 ;  F.  Moore,  69 ;  5  Coke, 
21 ;  Sheppard,  Touchst.  173 ;  4  Kent,  Comm. 
77.  He  was  also  liable,  at  common  law,  for 
all  damages  done  by  fire,  accidental  or  other- 
wise, upon  the  premises;  but  the  English 
statute  of  14  Geo.  III.  c.  78,  first  enacted  that 
no  action  should  be  had  against  any  person 
in  whose  house,  chamber,  or  other  Duilding 
or  on  whose  estate  a  fire  shall  ctccideniaUy 
begin ;  and  this  statute  has  been  very  gene- 
rally re-enacted  throughout  the  United  States. 
The  protection  afforded  by  these  statutes, 
however,  extends  only  to  a  case  of  accidental 
fire, — that  is,  to  one  which  cannot  be  traced 
to  any  particular  or  wilful  cause, — and  stands 
opposed  to  the  negligence  of  either  servants 
or  masters.  And  therefore  an  action  still 
lies  against  a  person  upon  whose  premises  a 
fire  commences  through  the  negligence  of 
himself  or  his  servants  and  is  productive  of 
injury  to  his  neighbor.  1  Den.  N.  Y.  207 ;  8 
Johns.  N.Y.  421 ;  2  Harr.  Del.  443 ;  21  Pick. 
Mass.  378 ;  1  Halst.  N.  J.  127  ;  6  Taunt  44 ; 
Taylor,  Landl.  &  T.  196. 

T*  Permissive  waste  to  buildings  consists  in 
omitting  to  keep  them  in  tenan table  repair ; 
Buffering  the  timbers  to  become  rotten  by 
neglecting  to  cover  the  house;  or  suffering 
tbo  walls  to  fall  into  decay  for  want  of  plaster- 


ing, or  the  foundation  to  be  injured  by  neg* 
leoting  to  turn  off  a  stream  of  water,  and 
the  like.  Coke,  Litt.  53  a;  Ow.  43.  See 
Landlord  and  Tenant.  At  common  law, 
the  mere  suffering  of  a  house  to  remain  un- 
roofed, if  it  was  so  at  the  commencement  of 
the  lease,  would  not  be  waste,  but  a  tenant 
assumed  the  responsibility  of  any  other  part 
of  the  house  thereby  becoming  ruinous  or 
decayed.  And  so,  although  the  injury  or 
destruction  of  a  house  by  lightning,  tempest, 
or  a  public  enemy  would  not  be  waste,  yet 
to  suffer  it  to  remain  ruined  would  be.  2 
Rolle,  Abr.  818 ;  F.  Moore,  69 ;  10  Ad.  &  £. 
398;  4  Leon.  240.  Permissive  waste  in 
houses,  however,  as  a  general  rule,  is  now 
only  punishable  when  a  tenant  is  bound  to 
repair,  either  expressly  or  by  implie^ition.  4 
Bos.  &  P.  298;  10  Barnew.  &  C.  312. 

8*  The  redress  for  this  injury  is  of  two 
kinds,  preventive  and  corrective.  A  rever- 
sioner or  remainderman,  in  fee,  for  life,  or 
for  years,  may  now  recover,  by  an  ordinary 
action  at  law,  all  damages  he  has  sustained 
by  an  act  of  voluntary  waste  committed  by 
either  his  tenant  or  a  stranger,  provided  the 
injury  affects  his  reversion.  But  as  against 
a  tenant  for  years,  or  from  year  to  year,  he 
can  only  sustain  an  action  for  damages  for 
permissive  waste  if  his  lease  obliges  the  ten- 
ant to  repair.  2  Saund.  252  d,  note ;  3  East, 
38;  10  Barnew.  &  C.  312.  The  statutes  of 
the  several  states  also  provide  special  relief 
against  waste  in  a  great  variety  of  cases, 
following,  in  general,  the  English  Statute  of 
Gloucester,  which  not  only  ^rfeits  the  pre- 
mises, but  gives  exemplary  damages  for  all 
the  injury  done.  These  legal  remedies,  how- 
ever, are  still  so  inadequate,  as  well  to  pre- 
vent future  waste  as  to  give  redress  for  waste 
already  committed,  that  they  have  in  a  great 
measure  given  way  to  the  remedy  by  bill 
in  equity,  by  which  not  only  future  waste, 
whether  voluntary  or  permissive,  will  be  pre- 
vented, but  an  account  may  be  decreed  and 
compensation  given  for  past  waste  in  the 
same  proceeding.  2  Mer.  Ch.  408;  1  Yes. 
Ch.  93 ;  2  Story,  Eq.  Jur.  179 ;  Taylor,  LaiidL 
&  T.  690. 

9*  The  reversioner  need  not  wait  until 
waste  has  actdally  been  committed  before 
bringing  his  action ;  for  if  he  ascertains  that 
the  tenant  is  about  to  commit  any  act  which 
would  operate  as  a  permanent  injury  to  the 
estate,  or  if  he  threatens  or  shows  any  inten- 
tion to  commit  waste,  the  court  will  at  once 
interfere  and  restrain  him  by  injunction  from 
doing  so.  2  Atk.  Ch.  182 :  18  Ves.  Ch.  355  ; 
2  Ves.  &  B.  Ch.  Ir.  349 ;  1  Johns.  Ch.  N.  X. 
435;  IJac.  &  W.  Ch.  653. 

Sometimes  a  tenant,  whether  for  life  or  for 
vears,  by  the  instrument  creating  his  estate, 
holds  his  lands  without  impeachment  of  waste* 
This  expression  is  equivalent  to  a  general 
permission  to  commit  waste,  and  at  common 
taw  would  authorize  him  to  cut  timber,  or 
open  new  mines  and  convert  the  produce  to 
his  own  use.  Coke,  Litt.  220 ;  11  Coke,  81 
h;   15  Yes.  425.    But  equity  puts  a  limited 
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oonBtruction  upon  this  claase,  and  only  allows 
a  tenant  those  powers  under  it  which  a  pru- 
dent tenant  in  fee  would  exercise,  and  will, 
therefore,  restrain  him  from  puUine  down 
or  dilapidating  houses,  destroying  pleasure- 
houses,  or  prostrating  trees  planted  for  orna- 
ment or  shelter.  2  Vern.  Ch.  739 ;  3  Atk. 
Ch.  215 ;  6  Ves.  Ch.  110;  16  id,  375. 

See,  on  the  subject  in  general,  Woodfall, 
Landl.  &  T.  217,  c.  0,  s.  1 ;    Bacon,  Abr. 

Waste;    Viner,  Abr.  Waste;    Corny ns,  Dig. 

Waste;    Sharswood,   Blaokst.   Comm.   18Q; 

1  Washburn,  Real  Prop. 

As  to  remedies  agamst  waste  by  injuno> 
tion,  see  1  Vern.  Ch.  23,  n. ;  5  P.  Will.  268, 
n.  F ;  1  Eq.  Cas.  Abr.  400 ;  6  Ves.  Ch.  107, 
419,  787  ;  ft  trf.  70  ;  16  id.  375  ;  2  Swanst. 
Ch.  251 ;  3  Madd.  Ch.  498 ;  Jac.  Ch.  70 ; 
Drewry,  Inj.  pt.  2,  c.  1,  p.  134.  As  between 
tenants  in  common,  5  Taunt.  24 ;  16  Ves.  Ch. 
132;  19  id,  159 ;  3  Brown,  Ch.  622 ;  2  Dick. 
Ch.  667;  Bouvier,  Inst  Index;  Injunction. 

As  to  remedy  by  writ  of  estrepement  to 
prevent  waste,  see  Estrepbment  ;  Woodfall, 
Landl.  &  T.  447 ;  2  Yeates,  Penn.  281 ;  4 
Smith,  Laws  of  Penn.  89;  3  Blackstone, 
Comm.  226. 

As  to  remedies  in  cases  of  fraud  in  com- 
mitting waste,  see  Hovenden,  Frauds,  c.  7,  pp. 
226-238. 

WASTE-BOOK.  In Commerolalljaw. 

A  book  used  among  merchants.  All  the  deal- 
ings of  the  merchants  are  recorded  in  this 
book  in  chronological  order  as  they  occur. 

"WATCH.  To  stand  sentry  and  attend 
guard  during  the  night-time.  Certain  officers 
called  watchmen  are  appointed  in  most  of 
the  United  States,  whose  duty  it  is  to  arrest 
all  persons  who  are  violating  the  law  or 
breaking  the  peace.  See  1  Sharswood,  Blackst. 
Comm.  356 ;  1  Chitty,  Crim.  Law,  14,  20. 

WATCH  AND  WARD.  A  phrase  used 
in  the  English  law  iko  denote  the  superintend- 
ence and  care  of  certain  officers  whose  duties 
are  to  protect  the  public  from  harm. 

WATCHMAN.  An  officer  in  many  cities 
and  towns,  whose  duty  it  is  to  watch  during 
the  night  and  take  care  of  the  property  of 
the  inhabitants. 

He  possesses,  generally,  the  common-laW 
authority  of  a  constable  to  make  arrests,  where 
there  is  reasonable  ground  to  suspect  a  felony, 
though  there  is  no  proof  of  a  felony  having 
been  committed.      1  Chitty,  Crim.  Law,  24 ; 

2  Hale,  PI.  Cr.  96 ;  Hawkins,  PI.  Cr.  b.  2,  c. 
13,  8.  1,  etc. ;  1  East,  PI.  Cr.  303 ;  Coke,  2d 
Inst.  52 ;  Comyne,  Dig,  Imprisonment  (H  4) ; 
Dane,  Abr.  Index ;  3  Taunt.  14 ;  1  Barnew. 
&  Aid.  227 ;  Peake,  89 ;  1  Mood.  Cr.  Cas.  334: 
1  Esp.  294. 

By  an  act  of  congress,  approved  Sept,  30, 
1850,  the  compensation  of  watchmen  m  the 
various  departments  of  government  is  fixed 
at  five  hundred  dollars  per  annum. 

WATBR.  That  liquid  substance  of 
which  the  sea,  the  rivers,  and  creeks  are 
oumposed. 


A  pool  of  water,  or  a  stream  or  water* 
course,  is  considered  as  part  of  the  land: 
hence  a  pool  of  twenty  acres  would  pass  by 
the  ^rant  of  twenty  acres  of  land,  without 
mentioning  the  water.  2  Blackstone,  C(>mm. 
18 ;  2  N.  H.  255,  391 ;  1  Wend.  N.  Y.  255 ; 
5  Paige,  Ch.  N.  Y.  141 ;  5  Cow.  N.  Y.  216 ; 

5  Conn.  497 ;  14  Mass.  49 ;  8  Mete.  Mass. 
466 ;  2  Harr.  t  J.  Md.  195 ;  8  Penn.  St. 
13.  A  mere  grant  of  water  passes  only  a 
fishery.  Coke,  Litt.  4  6;  5  Cow.  N.  Y.  216. 
But  the  owner  of  land  over  which  water 
flows  may  grant  the  land,  resening  the  use 
of  all  the  water  to  himself,  or  may  grant  the 
use  of  all  or  a  portion  of  the  water,  reserv- 
ing the  fee  of  tne  land  to  himself.  26  Vt. 
64;  3  Hill,  N.  Y.  418;   22  Pick.  MaPs.  333; 

6  Mete.  Mass.  131 ;  18  Eng.  L.  &  £q.  164. 

WATER  BAILIFF.   In  English  Law 
An  officer  appointed  to  search  ships  in  ports. 
10  Hen.  Vli.  30. 

WATER-COURBB.  This  term  is  ap- 
plied to  the  flow  or  movement  of  the  water 
in  rivers,  creeks,  and  other  streams. 

3*  In  a  legal  sense,  piroperty  in  a  water- 
course is  comprehended  under  the  general 
name  of  land :  so  that  a  erant  of  land  con- 
veys to  the  grantee  not  onW  fields,  meadows, 
and  the  like,  but  also  all  the  rivers  and 
streams  which  naturally  pass  over  the  sur 
face  of  the  land.  1  Coke,  Litt.  4 :  2  Brownl. 
142 ;  2  N.  11.  255 ;  5  Wend.  N.  Y.  423.  See 
Water. 

Those  who  own  land  bounding  upon  a 
water-course  are  denominated  by  the  civilians 
riparian  proprietors ;  and  this  convenient  term 
has  been  adopted  by  judges  and  writers  on 
the  common  law.  Angell,  Wat-Courses,  3 ; 
3  Kent,  Comm.  354 ;  4  Mas.  C.  C.  397. 

8.  By  the  rules  of  the  common  law,  all 
proprietors  of  lands  have  precisely  the  same 
rights  to  waters  flowing  through  their  do- 
mains, and  one  can  never  be  permitted  su  to 
use  the  stream  as  to  injure  or  annoy  those 
situated  on  the  course  of  it,  either  above  or 
below  him.  They  have  no  property  in  the  water 
itself,  but  a  simple  usufruct :  aqua  currit  ei 
debet  currere  ui  currere  solebatf  is  the  language 
of  the  law.  Accordingly,  while  each  successive 
riparian  proprietor  is  entitled  to  the  reasonable 
use  of  the  water  for  the  supply  of  his  natural 
wants  and  for  the  operation  of  mills  and 
machinery,  he  has  no  right  to  flow  the  water 
back  upon  the  proprietor  above,  Croke  Jac 
556 ;  9  N.  H.  502 ;  24  id.  364 ;  9  Watts,  Penn. 
119 ;  20  Penn.  St.  85 ;  3  Rawle,  Penn.  84 ;  4 
Eng.  L.  &  £q.  265 ;  1  Barnew.  &  Aid.  874 ; 
3  Green,  N.  J.  116 ;  4  111.  452 ;  38  Me.  243 ; 
nor  to  discharge  it  so  as  to  flood  the  proprie 
tor  below,  17  Johns.  N.  Y.  306 ;  3  Hill,  N.  Y. 
531 ;  5  Vt  371 ;  3  Harr.  &  J.  Md.  231 ;  nor 
to  divert  the  water,  17  Conn.  288 ;  13  Johns 
N.  Y.  212 ;  10  Barb.  N.  Y.  518  ;  24  Ala.  n.  s.  • 
130 ;  28  Vt.  670 ;  38  £ng.  L.  &,  £q.  526,  even 
for  the  purpose  of  irrigation,  unless  it  be 
returned  without  essential  diminution,  38 
Eng.  L.  &  £q.  241.;  13  Mass.  420;  5  Pick. 
Mass.  175  ;  8  Me.  253 ;  12  Wend.  N.  Y.  330; 
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I II).  496 :  Dor  to  obstruct  or  detain  it,  except 
for  Fome  reasonable  purpose,  such  as  to  obtain 
a  head  of  water  for  a  mill  and  to  be  again 
disehargedy  so  as  to  allow  all  on  the  same 
stream  a  fair  participation,  17  Barb.  N.  ¥• 
654 ;  10  Cash.  Mass.  367  ;  6  Ind.  324 ;  28  Vt. 
459 ;  6  Penn.  St  32 ;  29  td.  98 ;  4  Mas.  C.  C. 
401 ;  17  Johns.  N.  Y.  306;  13  Conn.  303; 
nor  to  corrupt  the  quality  of  the  water  by 
unwholesome  or  discoloring  impurities.  2i4 
Penn.  St  298 ;  22  Barb.  N.  Y.  297 ;  3  Rawle. 
Penn.  397 ;  8  Eng.  L.  &  Eq.  217 ;  3  Hill, 
N.  Y.  479 ;  4  Ohio,  833.  But,  while  such  are 
the  rights  of  the  riparian  proprietors  when 
unaffected  by  contract,  these  rights  are  sub- 
ject to  endless  modifications  on  the  part  of 
those  entitled  to  their  enjoyment  eitner  by 

Sant,  3  Conn.  373 ;  13  Johns.  N.  Y.  525 ;  17 
e.  281 ;  3  Hill,  N.  Y.  418 ;  6  Mete.  Mass. 
131 ;  7  ta.  94 ;  7  Penn.  St  348 ;  18  Eng. 
L.  &  Eq.  164;  9  N.  H,  282;  3  N.  Y.  253, 
or  by  reservation,  6  N.  Y.  33 ;  20  Vt  250, 
or  by  a  license,  2  Gill,  Md.  221 ;  13  Conn. 
303  ;  1  Mete  Mass.  331 ;  14  Serg.  &  R.  Penn. 
267 ;  4  East,  107,  or  by  agreement,  19  Pick. 
Ma<w.  449 ;  21  id.  417 ;  22  id.  333 ;  3  Harr.  & 
J.  Md.  282;  17  Wend.  N.  Y.  136,  or  by  twenty 
years' adverse  enjoyment  from  which  a  grant 
or  contract  will  be  implied,  6  East,  208; 
1  Campb.  463 ;  4  Mas.  C.  C.  397 ;  6  Scott, 
167 ;  9  Pick.  Mass.  251,  in  such  a  way  as  to 
adapt  the  uses  of  the  water  to  the  complex 
and  multiplying^  demands  and  improvements 
of  modern  civilisation. 

4.  Wherever  a  water^^ourse  divides  two 
ettaUs,  each  estate  extends  to  the  thread  or 
central  line  of  the  stream ;  but  the  ri^rian 
owner  of  neither  can  lawfully  carry  off  any 
part  of  the  water  without  the  consent  of  the 
other  opposite,  each  riparian  proprietor  being 
entitled  not  to  half  or  other  proportion  of  the 
water,  but  to  the  whole  bulk  or  the  stream, 
undivided  and  indivisible,  or  per  my  et  per  tout. 
13  Johns.  N.Y.  212;  8  Me.  253;  3  Sumn. 
C.  C.  189 ;  13  Mass.  507 ;  1  Paige,  Ch.  N.  Y. 
447.  When  an  island  is  on  the  side  of  a 
river,  so  as  to  give  the  riparian  owner  of  that 
side  only  one-fourth  oi  the  water,  he  has 
no  right  to  place  obstructions  at  the  head  of 
the  iuand  to  cause  one-half  of  the  stream  to 
descend  on  his  side  of  the  river,  but  the 
owner  opposite  is  entitled  to  the  flow  of  the 
remaining  three-fourths.   10  Wend.  N.  Y.  260. 

Where  there  is  an  under-ground  flow  of 
water  so  well  defined  as  to  be  a  constant 
stream,  the  owner  of  the  land  through  which 
it  flows  has  no  right  to  divert  it  to  the  injury 
of  the  person  on  whose  land  it  comes  to  the 
surface  as  a  spring.  25  Penn.  St  528 :  29 
id.  59;  6  Paige,  Ch.  N.  Y.  435 ;  1  Stor.  C.  C. 
387.  But  see  12  Mees.  &  W.  Exch.  324 ;  28 
Vt  49 :  An^ell,  Wat  {{  109,  114.  And  see, 
generaily,  Washburn,  Easements;  AngelU 
Water-Courses;  3  Kent,  Comm.  439,  441; 
Woolrycb,  Waters ;  78  Law  Lib. ;  Schultes, 
Aquatic  Rights;  Corny ns.  Dig.  Action  for 
Kuiiance;  Crabb,  Real  Prop.  JJ  398-443 ;  Lois 
des  B&t  pt.  1,  c.  3,  sec.  1,  art  3. 

WATBROANO    (Law    Lat  waiergan- 
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gium).  A  Saxon  word  for  a  trench  or  course 
to  carry  a  stream  of  water,  such  as  are  com* 
monly  made  to  drain  water  out  of  marshes. 
Ordin.  Marisc.  de  Romn.  Chart.  Hen.  III. 

^WATBRQAVEL.  A  rent  paid  for  fish- 
ing  in,  or  other  benefit  from,  some  river. 
Chart  15  lien.  III. 

WAVESON.  Such  goods  as  appear 
upon  the  waves  after  shipwreck.  Jacob,  Law 
Diet 

WAT.     A  passage,  street,  or  road. 

3.  A  right  of  way  is  the  privilege  which 
an  individual,  or  a  particular  description  of 
individuals,  as,  the  inhabitants  of  a  village 
or  the  owners  or  occupiers  of  certain  farms, 
have  of  going  over  another's  ground.  It  is 
an  incorporeal  hereditament  of  a  real  nature, 
entirely  different  from  a  common  highway. 
Cruise,  Dig.  tit.  zziv.  s.  1. 

A  right  of  way  may  arise  by  prescription 
and  immemorial  usage,  or  by  an  unmteiv 
rupted  enjoyment  for  twenty  years  under  a 
claim  of  right  Coke,  Litt.  113;  1  Rolle» 
Abr.  936 ;  5  Harr.  &  J.  Md.  474 ;  36  Eng. 
L.  k  Eq.  564 ;  4  Gray,  Mass.  177,  547 ;  & 
Penn.  St  331, 458 ;  4  Barb.  N.  Y.  60 ;  4  Mas. 
C.  C.  402 ;  8  Pick.  Mass.  504 ;  24  N.  H.  440. 
By  grant:  as,  where  the  owner  grants  to 
another  the  liberty  of  passing  over  his  land. 
3  Lev.  305  ;  1  Ld.  Raym.  75  ;  17  Mass.  416; 
19  Pick.  Mass.  250 ;  20  id.  291 ;  7  Barnew. 
k  C.  257 ;  Crabb,  Real  Prop.  {  3GG.  If  the 
grant  t>e  of  a  freehold  rieht,  it  must  be  by 
deed.  5  Barnew.  &  C.  221 ;  4  R.  I.  47.  By 
necessity:  as,  where  a  man  purchases  land 
accessible  only  over  land  of  the  vendor,  or 
sells  reserving  land  accessible  only  over  land 
of  the  vendee,  he  shall  have  a  way  of  neces- 
sity over  the  land  which  gives  access  to  his 
purchase  or  reservation.  2  Lutw.  1487 :  5 
Taunt  311 ;  23  Penn.  St  333 ;  2  Mass.  203 ; 
14  id.  56;  3  Rawle,  Penn.  495  ;  11  Mo.  513; 
29  Me.  499 ;  27  N.  H.  448 ;  19  Wend.  N.  Y. 
507;  15  Conn.  39.  The  necessity  must  be 
absolute,  not  a  mere  convenience,  2  M'Cord, 
So.  C.  445 ;  24  Pick.  Mass.  102  ;  8  Rich.  So. 
C.  158 ;  and  when  it  ceases  the  way  ceases 
with  it  18  Conn.  321 ;  1  Barb.  Ch.  N.  Y. 
353.    By  reservation  expressly  made  in  the 

?:rant  of  the  land  over  which  it  is  claimed. 
0  Mass.  183 ;  25  Conn.  331.  Bycmsiom:  as, 
where  navigators  have  a  right  of  this  nature 
to  tow  along  the  banks  of  navigable  rivers 
with  horses.  3  Term,  253.  By  ads  of  legis* 
lature;  though  a  private  way  cannot  be  so 
laid  out  without  the  consent  of  the  owner  of 
the  land  over  which  it  is  to  pass.  15  Conn.  39, 
83 ;  4  Hill,  N.  Y.  47, 140 ;  4  B.  Monr.  Ky.  57. 
8*  A  right  of  way  may  be  either  a  right 
in  gross,  which  is  a  purely  personal  right 
incommunicable  to  another,  or  a  right  ap 
pendant  or  annexed  to  an  estate,  and  which 
may  pass  by  assignment  with  the  estate  to 
which  it  is  appurtenant  3  Rent,  Comm. 
420  ;  6  Mod.  3  ;  2  Ld.  Raym.  922 ;  1  Watts, 
Penn.  35  ;  19  Pick.  Mass.  250 ;  3  Mete.  Mass. 
457.  A  right  of  way  appurtenant  to  land 
is  appurtenant  to  all  ana  every  part  of  the 
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land,  and  if  such  land  be  divided  and  con- 
veyed in  separate  parcels  a  right  of  way 
thereby  passes  to  each  of  the  grantees.  1 
Cush.  Aiass.  285 ;  1  Serg.  &  R.  Penn.  229. 

Twenty  years'  occupation  of  land  adverse 
to  a  right  of  way  and  inconsistent  therewith 
bars  the  right.  2  Whart.  Penn.  123 ;  16 
Barb.  N.  Y.  184. 

Lord  Coke,  adopting  the  civil  law,  says 
there  are  three  kinds  of  ways:  a  footway, 
called  iter;  a  footway  and  horseway,  called 
CLCtus;  a  cartway,  which  contains  the  other 
two,  called  via.  Coke,  Litt.  56  a.  To  which 
may  be  added  a  driftway ^  a  road  over  which 
cattle  are  driven.  1  Taunt.  279 ;  Pothier, 
Pandect{e,lib.8,t.3,2  1;  Dig. 8. 3;  1  Brown, 
Civ.  Law,  177. 

See  3  Kent,  Comm.  419 ;  Washburn,  Ease- 
ments;  Crabb,  Real  Prop.;    Cruise,  Dig.; 

HlGHWAV. 

WA7-BILL.  A  writing  \A  which  are  set 
down  the  names  of  passengers  who  are  carried 
in  a  public  conveyance,  or  the  description  of 
goods  sent  with  a  common  carrier  by  land, 
when  the  ^ods  are  carried  by  water,  the 
instrument  is  called  a  hill  of  lading. 

"WAT-aOINa  CROP.  In  Pennsyl- 
▼ania.  By  the  custom  of  the  country,  a 
tenant  for  a  term  certain  is  entitled,  after  the 
expiration  of  his  lease,  to  enter  and  take 
away  the  crop  of  grain  which  he  had  put 
into  the  ground  the  preceding  fall.  This  is 
called  the  way-going  crop.  5  Binn.  Penn. 
289 ;  2  Serg.  &  R.  Penn.  14 ;  1  Penn.  St.  224. 
See  Away-Going  Crop;  Emblements. 

WATS  AND  MEANS.  In  legislative 
assemblies,  there  is  usually  appointea  a  com- 
mittee whoHC  duties  are  to  inquire  into  and 
propose  to  the  house  the  ways  and  means 
to  be  adopted  to  raise  funds  for  the  use  of  the 
government.  This  body  is  called  the  com- 
mittee of  ways  and  means. 

WEAR.  A  great  dam  made  across  a 
river,  accommodated  for  the  taking  of  fish  or 
to  convey  a  stream  to  a  mill.  Jacob,  Law 
Diet.    See  Dam. 

"WED.  A  covenant  or  agreement :  whence 
a  wedded  husband. 


Seven  days  of  time. 

The  week  commences  immediately  after 
twelve  o'clock  on  the  night  between  Satur- 
day and  Sunday,  and  ends  at  twelve  o'clock, 
seven  days  of  twenty-four  hours  each,  there- 
after. 

The  first  day  of  the  week  is  called  Sun- 
day; the  second,  Monday;  the  third,  Tues- 
day; the  fourth,  Wednesday;  the  fifth,  Thurs- 
day; the  sixth,  Friday:  and  the  seventh, 
Saturday.    See  4  Pet  361. 

'WSiaHAaB.     In  EngUsli  Law.     A 

duty  or  toll  paid  for  weighing  merchandise: 
it  is  called  tronage  for  weighing  wool  at  the 
kind's  beam,  or  pesage  for  weighing  other 
avoirdupois  goods.    2  Chitty,  Com.  Law,  16. 

WEIGHT.  A  quality  in  natural  bodies 
by  which  thny  tend  towards  the  centre  of  the 
earth. 


1  0l0T«. 

Cuft.  or.  Ih. 
0     0     U 
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■■ 
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■■ 

0     1^ 
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1  wey. 

■■ 

1     3     14 

1  sack. 

■■ 

S     1      0 

1  last. 

— 

80    0      0 

or  butter  and  cheese. 
_« 

8.  Under  the  article  MeoMnre,  it  is  said  that  by 
the  constitution  congress  possesses  the  power  "to 
fix  the  standard  of  weights  and  measures,"  and  that 
this  power  has  not  been  exercised. 

The  weights  now  generally  used  in  the  United 
States  are  the  same  as  those  of  England;  they  are 
of  two  kinds. 

AVOTRDVPOIS  WsieBT. 

Firatf  nped  in  almost  all  oommeroial  tran 
tions,  and  in  the  common  dealings  of  life^ 

27H  grains  -■  1  dram. 
16      drams  »  1  ounce. 
16      ounces  >-■  1  pound  (lb.). 
28      pounds  **  1  quarter,  (qr.). 
4      quarters  »  I  hundredweight  (ewt.). 
20     hundredweight  -■  1  ton. 

Second,  used  for  meat  and  flsb. 

8  pounds  «  1  stone. 

Thirdf  used  in  the  wool>trade. 

7    pounds 
^  14   pounds 
2    stones 
6^  tods 
2    weys 
12    sacks 


8  pounds  -■  1  clove 
66  pounds  **  1  firkin. 

Trot  Wxigbt. 

24  grains  »  1  pennyweight. 
20  pennyweights  «■  1  ounce. 
12  ounces  —  1  pound. 

S.  These  are  the  denominations  of  troy  weight 
when  used  for  weighing  gold,  silver,  and  precious 
stones,  except  diamonds.  Troy  weight  is  also  used 
by  apothecaries  in  compounding  medicines;  and 
by  them  the  ounce  is  divided  into  eight  drams,  and 
the  dram  into  three  scruples,  so  thRt  the  latter  is 
equal  to  twenty  grains.  For  scientific  purposes  the 
groin  onlj  is  us^,  and  sets  of  wcighta  are  used  eon- 
stracted  in  decimal  progression  from  10,000  grains 
downward  to  one-hundredth  of  a  grain.  The  carat 
used  for  weighing  diamonds  is  three  and  one-sixth 
grains. 

A  short  account  of  the  French  weights  and 
measures  is  given  under  the  article  Mbasurk. 

"WBiaHT  OF  EVIDENCE.  This  phrase 
is  used  to  signify  that  the  proof  on  one  side 
of  a  cause  is  greater  than  on  the  other. 

When  a  verdict  has  been  rendered  against 
the  weight  of  the  evidence,  the  court  may,  on 
this  ground,  grant  a  new  trial ;  but  the  court 
will  exercise  this  power  not  merely  with  a 
cautious  but  a  strict  and  sure  judgment,  be- 
fore they  send  the  case  to  a  second  jury. 

The  general  rule,  under  such  circumstances, 
is  that  the  verdict  once  found  shall  stand: 
the  setting  aside  is  the  exception,  and  ought 
to  be  an  exception  of  rare  and  almost  singu- 
lar occurrence.  A  new  trial  will  be  granted 
on  this  ground  for  either  party:  the  evidence, 
however,  is  not  to  be  weighed  in  golden  scales, 
8  Bingh.  n.  c.  109;  Oilp.  Dist.  Ct.  356;  4 
Yeates,  Penn.  437 ;  3  Me.  276 ;  8  Pick.  Mass. 
122 ;  5  Wend.  N.  Y.  595 ;  7  ««.  380 ;  2  Va 
Cas.  235. 

WELCH  MORTOAGB  In  BngUib 
l»a,'w.  A  species  of  security  which  partakes 
of  the  nature  of  a  mortgage,  a«  there  is  a 
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debt  due,  and  an  estate  is  eiven  as  a  security 
for  the  repayment,  but  differs  from  it  in  the 
eircumstances  that  the  rents  and  profits  are 
to  be  received  without  account  till  the  prin- 
cipal money  is  paid  off^  and  there  is  no 
remedy  to  enforce  payment,  while  the  mort- 
gagor has  a  perpetual  power  of  redemption. 

It  is  a  speciM  of  vivum  vadium-  8triotly,  how- 
erer,  there  is  this  distinotion  between  a  Welch 
mortgage  and  a  vivum  vadium:  in  the  latter  the 
rents  and  profits  of  the  estate  are  applied  to  the 
discharge  of  the  principal  after  paying  the  inte- 
rest: while  in  the  former  the  rents  and  profits  are 
receii'ed  in  satisfaetion  of  his  interest  only.  1 
Powell,  Mortg.  373  a. 

WBLL.  A  hole  dug  in  the  earth  in  order 
to  obtain  water. 

The  owner  of  the  estate  has  a  right  to  dig 
in  his  own  ground  at  such  a  distance  as  is 

Permitted  by  law  from  his  neighbor's  land : 
e  is  not  restricted  as  to  the  size  or  depth, 
and  is  not  liable  to  any  action  for  rendering 
the  well  of  hit  neighbor  useless  by  so  doing. 
Lois  des  B&t.  pt  1,  c.  3,  sect.  2,  art.  2,  {  2. 

WELL    KNOWING.      In    Pleading. 

Words  used  in  a  declaration  when  the  plain- 
tiff sues  for  an  injury  which  is  not  imme- 
diate and  with  force,  and  the  act  or  nonfea- 
sance complained  of  was  not  primd  facie 
actionable.  Not  only  the  injury,  but  the  cir- 
cumstances under  which  it  was  committed, 
ought  to  be  stated:  as,  where  the  injury  was 
done  by  an  animal.  In  such  case  the  plain- 
tiff, after  stating  the  injury,  continues,  the 
defendant,  well  knowing  the  mischievous  pro- 
pensity of  his  dog,  permitted  him  to  go  at 
large.    See  Scienter. 


The  name  of  a  fine  among  the 
Saxons  imposed  upon  a  murderer. 

The  life  of  every  man,  not  excepting  that 
of  the  king  himself,  was  estimated  at  a  cer- 
tain price,  which  was  called  the  were,  or  tes- 
Umatio  capitis.  The  amount  varied  accord- 
ing to  the  dignity  of  the  person  murdered. 
The  price  of  wounds  was  also  varied  accord- 
ing to  the  nature  of  the  wound,  or  the  mem- 
ber injured. 

WERQILD,  WBREaiLD.  In  Old 
English  Law.  The  price  which,  in  a  bar- 
barous age,  a  person  guilty  of  homicide  or 
other  enormous  offence  was  required  to  pay, 
instead  of  receiving  other  punishment.  4 
Blackstone,  Oomm.  188. 

See,  for  the  etymology  of  this  word,  and  a  tariff 
which  was  paid  for  the  murder  of  the  different 
classes  of  men,  Guixot,  Bssais  sur  i'Histoire  de 
France,  Essai  4^me,  o.  2,  §  2. 

WEST  SAXON  LAQE.     The  law  of 

the  West  Saxons,  which  was  observed  in  the 
coanties  to  the  south  and  west  of  England, 
from  Kent  to  Devonshire,  in  the  beginning 
of  the  eleventh  century.  Supposed  by  Black- 
stone  to  have  been  much  the  same  with  the 
laws  of  Alfred.     1  Blackstone,  Oomm.  65. 

WETHER.  ^  A  castrated  ram,  at  least 
one  year  old:  in  an  indictment  it  may  be 
called  a  sheep.    4  Carr.  &  P.  216. 


WHALBR.     In    Maritime    Law.     A 

vessel  employed  in  the  whale-fishery. 

It  is  usual  for  the  owner  of  the  vessel,  the 
captain,  and  crew,  to  divide  the  profits  in  just 
proportions,  under  an  agreement  similar  to 
the  contract  Di  Colonna. 

WHARF.  A  space  of  ground  artificially 
prepared  for  the  reception  of  merchandise 
from  a  ship  or  vessel,  so  as  to  promote  the 
convenient  loading  and  discharge  of  such 
vessel. 

3.  At  common  law,  the  soil  of  all  tide- 
waters below  high-water  mark  being  vested 
in  the  crown  as  the  conservator  of  the  public 
rights  of  navigation  and  fishing,  the  erection 
of  a  wharf  thereon  without  the  consent  of 
the  crown  is  an  encroachment  upon  thu 
royal  domain  of  that  kind  which  has  been 
denominated  a  purpresture,  and,  as  such,  may 
be  either  abated,  or,  if  more  beneficial  to  the 
crown,  seised  and  arrested,  unless  indeed  it 
be  likewise  a  public  nuisance.  Angell,  Tide- 
Wat.  196 ;  1  Anstr.  606 ;  2  Wils.  Exch.  101 ; 
10  Price,  Exch.  350,  378;  18  Ves.  Ch.  214; 
2  Story,  £q.  Jur.  J  920  et  seq.  But  if  it  ob- 
struct navigation  to  such  a  degree  as  to  be  a 
public  nuisance,  neither  the  crown  nor  its 
grantee  has  authority  to  erect  or  maintain  it 
without  the  sanction  of  an  act  of  parliament. 
5  Taunt.  705 ;  8  Ad.  &  E.  336 ;  4  Barnew.  & 
C.  598 ;  6  Mees.  &  W.  Exch.  327 ;  11  Ad.  & 
E.  223  ;  Pheas,  Rights  of  Water,  54.  It  is 
not  every  wharf  erected  in  navigable  water, 
however,  which  is  a  nuisance ;  for  it  may  be 
a  benefit  rather  than  an  injury  tg  the  naviga- 
tion; and  it  is  for  the  jury  to  determine,  in 
each  particular  case,  whether  such  a  wharf 
is  a  nuisance  or  not,  the  question  being 
whether  it  occasions  any  substantial  hin- 
drance to  the  navigation  of  the  river  by 
vessels  of  any  description,  and  not  whether 
it  causes  a  benefit  to  navigation  in  general. 
2  Stark.  511 ;  1  Carr.  &  M.  496 ;  4  Ad.  &  E. 
384 ;  6  id.  143 ;  15  Q.  B.  276.  Wharves  must 
be  assigned  in  open  places  only.  1  W. 
Blackst.  581. 

8.  In  this  country,  the  several  states,  being 
the  owners  of  the  soil  of  the  tide-waters  within 
their  respective  territories,  may  by  law  au- 
thorize and  regulate  the  erection  of  wharves 
thereon,  at  least  until  the  general  government 
shall  have  legislated  upon  the  subject.  4  Ga. 
26 ;  7  Gush.  Mass.  53 ;  2  Harr.  &  M'H.  Md. 
244;  11  Gill  A;  J.  Md.  351.  In  Massachusetts 
and  Maine,  by  a  colonial  ordinance,  the  pro- 
visions of  which  are  still  recognised  as  the  law 
of  those  states,  the  property  of  the  shores 
and  flats  between  high  and  low  water  mark, 
for  one  hundred  rods,  subject  to  the  rights  of 
the  public,  was  transferred  to  the  owners  of 
the  upland,  who  may,  therefore,  wharf  out 
to  that  distance,  if  by  so  doing  they  do  not 
unreasonably  interrupt  navigation.  1  Cash. 
Mass.  313,  395 ;  3  u^.  9 ;  7  id.  53 ;  6  Mass. 
435 ;  17  id.  413 ;  13  Pick.  Mass.  255 ;  17  id. 
357;  9Me.42;  36  t<2.  16;  39u2.451;  40  i<2. 
31 ;  42  id.  9.  If  without  legislative  sanction 
they  extend  a  wharf  beyond  that  distance, 
such  extension  is  primd /ade  a  nuisance,  and 
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will  be  abated  as  snob,  unless  it  can  be  shown 
that  il  is  nc  material  detriment  to  naviga- 
iicm.  3  Am.  Jar.  185 ;  Ann^ell,  Tide- Wat. 
206;  20  Pick.  Masn.  186.  In  Connecticut, 
and  probably  in  other  states,  by  the  Inw  of 
the  state  founded  upon  immemorial  usage, 
the  proprietor  of  the  upland  has  the  right  to 
wharf  out  to  the  channel, — subject  to  the 
rights  of  the  public.  9  Conn.  38 ;  25  id.  345 ; 
if  Pet.  369 ;  1  Dutch.  N.  J.  525 ;  6  Ind.  223. 
In  Pennsylvania,  the  riparian  proprietor  is 
held  to  be  the  owner  of  the  soil  between 
high  and  low  water  mark,  and  to  be  entitled 
to  erect  wharves  thereon.  1  Whart.  Penn. 
131,  137 ;  2  id.  539. 

4*  In  the  great  navigable  fresh-water 
rivers  of  this  country,  the  riparian  proprie- 
tors, being  the  owners  of  the  bed  of  the 
stream,  have  undoubtedly  the  right  to  wharf 
oat  to  the  channel, — subject  only  to  the  con- 
dition that  they  do  not  materially  interrupt 
the  navigation.  See,  generally,  2  San  elf. 
N.  Y.  258 ;  3  irf.  487 ;  4  Den.  S.  Y.  581 ;  3 
How.  212 :  1  Edw.  Ch.  N.  Y.  579 ;  2  id.  220 ; 

I  Sandf.  Ch.  N.  Y.  214;  1  Gill  &  J.  Md.  249; 

II  id.  351 ;  8  Term,  606. 


The  money  paid  for 
Unding  goods  upon,  or  loading  them  from,  a 
wharf.     Dane,  Abr.  Index ;  4  Cal.  41,  45. 

Wharfingers  in  London  are  not  entitled  to 
wharfage  tor  goods  unloaded  into  lighters 
out  of  barges  fastened  to  their  wharves.  3 
Burr.  1409;  1  W.  Blackst.  243.  And  see  5 
Sandf.  N.  Y.  48.  It  has  been  held  that, 
owing  to  thi  interest  which  the  public  have 
in  the  matter,  rates  of  wharfage  may  be 
regulated  by  statute.  11  Ala.  n.  s.  586.  And 
see  5  Hill,  N.  Y.  71?  7  id.  429;  21  Wend. 
N.  Y.  110 ;  1  E.  D.  Smith,  N.  Y.  80,  294 ;  2 
Rich.  So.  C.  370;  8  Barnew.  A  C.  42;  2 
Mann.  &  R.  107. 

'WHARFINGER.  One  who  owns  or 
keepti  a  wharf  for  the  purpose  of  receiving 
and  shipping  merchandise  to  or  from  it  for 
hire. 

3.  A  wharfinger  stands  in  the  situation  of 
an  ordinary  bailee  for  hire,  and,  therefore, 
like  a  warehouseman,  be  is  responsible  for 
ordinary  neglect,  and  is  required  to  take  ordi- 
nary care  of  the  goods  intrusted  to  him  as 
such.  2  Barb.  N.  Y.  328 ;  4  Ind.  368 ;  10  Vt. 
56 ;  Peake.  119 ;  4  Term,  581 ;  2  Stark.  400. 
He  is  not,  like  an  innkeeper  or  carrier,  to  be 
considered  an  insurer  unless  he  superadd 
the  character  of  carrier  to  that  of  wharfinger. 
1  Stark.  72 ;  4  Campb.  225 ;  5  Burr.  2825  ; 
12  Johns.  N.  Y.  232;  7  Cow.  N.  Y.  497 ;  5 
Mo.  97.  The  responsibility  of  a  wharfinger 
begins  when  he  acquires  and  ends  when  he 
ceases  to  have  the  custody  of  the  goods  in  that 
capacity. 

8.  When  he  begins  and  ceases  to  have 
inch  custody  depends,  generally,  upon  the 
nsages  of  trade  and  of  the  business.  When 
goods  are  delivered  at  a  wharf,  and  the 
wharfinger  has  agreed,  expressly  or  by  im- 
pUcatioD,  to  take  the  custody  of  them,  his 
responsibility  commenoes ;  biit  a  mere  deli- 


very at  the  wharf,  without  such  assent,  does 
not  make  htm  liable.  3  Campb.  414;  4  td. 
72 ;  0  Cow.  N.  Y.  757 ;  10  Vt.  56 ;  2  Stark. 
400 ;  14  Mees.  &  W.  Exch.  28.  When  gooda 
are  in  the  wharfinger's  possession  to  be  sent 
on  board  of  a  vessel  for  a  voyage,  as  soon  as 
he  delivers  the  possession  and  the  care  of 
them  to  the  proper  officers  of  the  vessel* 
although  they  are  not  actually  removed,  be 
is,  by  toe  usages  of  trade,  deemed  exonerated 
from  any  further  responsibility.  5  Esp.  41 ; 
Story,  Bailm.  i  453;  Abbott,  Shipp.  226; 
Molloy,  b.  2.  c.  2,  s.  2 ;  Roccus,  Not.  88 ;  Dig. 
9.  4.  3 ;  1  Mees.  &  W.  Exch.  174;  16  id.  119; 
1  Gale,  Exch.  420.  The  wharfinger  does  not, 
however,  discharge  his  duty  by  delivering  them 
to  one  of  the  crew,  but  should  deliver  them  to 
the  captain  of  the  vessel,  or  some  other  per- 
son in  authority  on  board  of  it.  1  Carr.  ft 
P.  638.  And  see  10  Bingh.  246 ;  2  Carr.  ft 
M.  531 ;  7  Scott,  876;  4  Q.  B.  511. 

A  wharfinger  has  a  general  lien  upon  all 
go'Mis  in  his  possession  for  the  balance  of  his 
account.  1  Esp.  109 ;  3  »<?.  81 ;  6  East,  519; 
7  id.  224 ;  4  Barnew.  ft  Aid.  50 ;  12  Ad.  ft 
E.  639 ;  7  Barnew.  ft  C.  212.  A  wharfinger 
has  equally  a  lien  on  a  vessel  for  wharfage. 
Ware,  Dist.  Ct.  354 ;  Gilp.  DIst.  CL  101 ;  1 
Newb.  Adro.  553. 

WHBEIf.  The  punishment  of  the  wheel 
was  formerly  to  put  a  criminal  on  a  wheel, 
and  then  to  break  his  bones  until  he  expired. 
This  barbarous  punishment  was  never  used 
in  the  United  States;  and  it  has  been  ab<v 
lisbed  in  almost  every  civilised  country. 

WHELPS.  The  young  of  certain  an^ 
mals  of  a  base  nature  or  f era  naiurce. 

It  is  a  rule  that  when  do  larceny  can  be 
committed  of  any  creatures  of  a  base  nature 
which  are  /era  naiurast  though  tame  and 
reclaimed,  it  cannot  be  committed  of  the 
young  of  such  creatures  in  the  nest,  kenneL 
or  den.  Coke,  3d  In  f.  109 ;  1  Russell,  Qr. 
153. 

The  owner  of  the  land  is,  however,  con- 
sidered to  have  a  qualified  property  in  such 
animals,  raiione  impoieniia.  i  Blackstone, 
Comm.  394. 

"WHEN.     At  which  time. 

In  wiils,  standing  by  itself  unqualified  and 
unexplained,  this  is  a  word  of  condition 
denoting  the  time  at  which  the  gift  is  to  com- 
mence. 6  Ves.  Ch.  243 ;  2  Meriv.  Ch,  286. 
The  context  of  a  will  may  show  that  the 
word  when  is  to  be  applied  to  the  possession 
only,  not  to  the  vesting  of  a  legacy ;  but  to 
justify  this  ctmstruction  there  must  be  cir- 
cumstances, or  other  expressions  in  the  will, 
showing  such  to  hare  been  the  testator's 
intent.  7  Ves.  Ch.  422;  9  id.  230;  11  id. 
489 ;  Coop.  145  ;  3  Brown,  Ch.  471.  For 
the  effect  of  the  word  toheri  in  contracts  and 
in  wills  in  the  French  law,  see  6  TouUier,  n. 
520. 

WHEN  AND  ^WHBRB.    See  Dkfencs. 

WHEREAS.  This  word  implies  a  re- 
cital, and,  in  general,  cannot  be  used  in  the 
direct  and  positive  averment  of  a  fact  in  a 
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declaration  or  plea.  Thoee  facts  which  are 
directly  denied  by  the  terms  of  the  general 
isftue,  or  which  may,  by  the  established  usaee 
of  pleading,  be  specially  traversed,  must  be 
averred  in  positive  and  direct  terms;  but 
facts,  however  material,  which  are  not  di- 
rectly denied  by  the  terms  of  the  general 
issue,  though  liable  to  be  contested  under  it, 
and  which,  accordinj^  to  the  usage  of  plead- 
ing, cannot  be  specially  traversed,  may  be 
alleged  in  the  declaration  by  way  of  recital, 
under  a  whereas.  Gould,  Aead.  c.  43,  2  42, 
c  3,  {  47 ;  Bacon,  Abr.  Fleas,  etc  (B  5,  4) ; 
2  Ghitty,  Plead.  151,  178,  191. 

'WHIPPINO.    The  infliction  of  stripes. 

This  mode  uf  punishment,  which  is  still 
practised  in  some  of  the  states,  is  a  relic  of 
narbarism;  it  has  yielded  in  most  of  the 
middle  and  northern  states  to  the  peniten- 
tiary system. 

Tlie  punishment  of  whipping,  so  far  as 
the  same  was  provided  by  the  laws  of  the 
United  States,  was  abolished  by  the  act  of 
eongress  of  February  28,  1839,  s.  5.  See  1 
Chitty,  Grim.  Law,  i96 ;  Dane,  Abr.  Index. 

"VTHITB  BONNET.  In  Sootoh  Law. 
A  fictitious  bidder  at  an  auction.  Where 
there  is  no  upset  price,  and  the  auction  is  not 
Stated  to  be  without  reserve,  there  is  no  au- 
thority for  saying  that  employment  of  such 
person  is  illegal.  Burton,  Law  of  Scot!. 
362. 

WHITB  PERSONS.  The  acts  of  con- 
gress which  authorize  the  naturalization  of 
aliens  confine  the  description  of  such  aliens 
to  free  white perwtis. 

This,  of  coarse,  excludes  tbo  Afrienn  race  when 
pare ;  but  it  is  not  easy  to  say  what  shade  of  color 
or  mixture  of  blood  will  make  a  while  pertnn. 

The  eoDStitntion  of  Penasylvania,  as  amended, 
eonfines  the  right  of  citizenship  to  free  white  per- 
sons; and  these  words,  trhite  pertnua,  or  similar 
words,  are  used  in  most  of  the  ooni'titutions  of  the 
southern  states,  in  describing  the  electors. 

WHITB  RENTS.  In  Engllsli  Law. 
Ilents  paid  in  silver,  and  called  cr^iVe  rettie,  or 
redditva  albi,  to  distinguish  them  from  other 
rents  which  were  not  paid  in  money.  Coke, 
2d  Inst.  19.    See  Alba  Firma. 

WHOLE  BLOOD.  Being  related  by 
both  the  father  and  mother's  side :  this  phrase 
is  used  in  contradistinction  to  haJf  blood, 
which  is  relation  only  on  one  siae.  See 
Blood. 

WHOLESALE.  To  sell  by  wholesale  is 
to  sell  by  large  parcels,  generally  in  original 
packaj^es,  and  not  by  retail. 

WIDOW.  An  unmarried  woman  whose 
huf^bnnd  is  dead. 

3*  In  legal  writings,  widow  is  an  addition 
given  to  a  woman  who  is  unmarried  and 
whose  husband  is  dead.  The  addition  of 
spinster  is  given  to  a  woman  who  never  was 
married.  Lovelace,  Wills,  2G9.  See  Addition. 
As  to  the  rights  of  a  widow,  see  Dower. 

WIDOW'S  CHAMBER.  In  English 
Law.  in  London,  the  npparel  of  a  widow 
and  the  furniture  of  her  chamber,  left  by  her 


deceased  husband,  is  so  called,  and  the  widow 
IB  entitled  to  it.    2  Biackstone,  Gomm.  518. 

WID O WER.  A  man  whose  wife  is  doad. 
A  widower  has  a  right  to  administer  to  his 
wife's  separate  estate,  and,  as  her  adminis- 
trator, to  collect  debts  due  to  her,  generally 
for  his  own  use. 

W]J>OWHOOD.  The  state  of  a  man 
whose  wife  is  dead,  or  of  a  woman  whose  hua- 
band  is  dead.  In  general,  there  is  no  law  to 
regulate  the  time  during  which  a  man  must 
remain  a  widower,  or  a  woman  a  widow,  be- 
fore they  marry  a  second  time.  The  term 
widowhood  is  mostly  applied  to  the  state  or 
condition  of  a  widow. 

WIFE.     A  woman  who  has  a  husband. 

The  relation  confers  upon  her  certain  rights, 
imposes  on  her  certain  obligations^  and  de- 
prives her  of  certain  powers  and  privilege. 

3.  At  Common  Law.  A  wife  has  a  right 
to  the  love  and  protecting  care  of  her  hus- 
band. She  has  a  right  to  share  his  bed  and 
board.  She  can  call  upon  her  husband  to 
provide  her  with  necessary  food  and  clothing 
according  to  her  position  in  life,  and  if  ho 
neglects  or  refuses  to  do  it  she  can  procure 
them  on  his  account.  See  Necessaries.  She 
is  entitled,  on  his  death,  to  dower  in  all  the 
real  estate  of  which  he  is  seised  at  any  time 
during  coverture.  See  Dower.  She  can 
require  that  her  husband  shall  be  sued  wiih 
her,  and  be  made  jointly  liable  for  all  causes 
of  action  existing  against  her  at  the  time  of 
marriage,  and  for  all  torts  committed  by  her 
during  coverture.     See  Joinder. 

She  ia  under  obligation  to  love,  honor,  and 
obey  her  husband,  and  is  bound  to  follow 
him  wherever  in  the  country  he  may  choose 
to  go  and  establish  himself,  provided  it  is  not^ 
for  other  causes,  unreasonable.  She  is  under 
obligation  to  be  faithful  in  chastity  to  her 
marriage  vow.  5  Mart.  La.  N.  8.  GO.  See 
Divorce;  Adultery. 

8*  For  her  protection,  the  wife  is  rendered 
incapable  of  binding  herself  by  contract, 
express  or  implied,  by  parol  or  under  seal. 
In  most  if  not  all  of  the  states,  she  is,  how- 
ever,  empowered  by  statute  to  jom  her  hue- 
band  in  a  sale  of  her  real  estate. 

She  can  gain  rights  of  a  political  cha- 
racter: these  rights  stand  on  the  general 
Srinciples  of  the  law  of  nations.  2  Hard. 
[j.  5;  3  Pet.  242.  When  she  commits  a 
cnnie  in  the  presence  of  her  husband,  unless 
it  is.  of  a  very  aggravated  character,  she  is 
presumed  to  act  l>y  his  coercion,  and,  unlese 
the  contrary  is  proved,  she  is  irresponnible. 
Under  other  -  circumstances  she  is  liable* 
criminally,  as  if  she  were  a  feme  sole,  ifee 
Will;  Duress. 

At  common  law,  by  marriage  the  wife  losoe 
the  title  to  all  her  personal  estate,  to  the  use 
of  her  real  estate,  and  to  a  part  of  her  rights 
to  her  choses  in  action  and  chattels  real.     SesT 

IIUSBAND. 

Under   Statutes.    A  great   change   in 
favor  uf  the  wile  has  been  prodnced  by  recent 
.  statutes  in  a  majority  of  tne  United  States. 
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^  In  Alabama,  all  property  of  the  wife,  held  by 
her  previous  to  marriage,  or  to  which  she  may 
become  entitled  in  any  manner  after  marriage, 
becomes  her  separate  estate,  and  not  subject  to  the 
debts  of  the  husband,  but  it  is  vested  in  the  hus- 
band as  trustee,  but  be  is  not  answerable  for  the 
rents  and  profits.  Her  right  to  the  rents  and  pro- 
fits is  not  liable  to  be  taken  in  execution  for  his 
d^^bts.    Ala.  Code,  J  1882. 

In  ArkanaoM,  the  property  of  a  wife,  T^ether 
real  or  personal,  or  whether  acquired  before  or 
after  marriage,  in  her  own  right,  cannot  be  sold  to 
pay  the  debts  of  the  husband  contracted  or  dam- 
ages incurred  before  marriage.  Ark.  Dig.  Laws, 
603. 

5.  In  Oalifomiaf  all  property,  both  real  and  per- 
'  sonal,  owned  by  the  wife  before  marriage,  and  that 
acquired  after  marriage  by  gift,  bequest,  devise,  or 
desoent,  becomes  her  separate  property;  and  all 
property,  both  real  and  personal,  owned  by  the  hns- 
biind  before  marriage,  or  acquired  by  him  after- 
wards by  gift,  bequest,  devise,  or  descent,  becomes 
his  separate  property. 

All  other  property  acquired  during  coverture  by 
either  husband  or  wife  becomes  the  common  pro- 
perty of  both;  and  the  rents  and  profits  of  the 
same  are  the  common  property  of  both.  Wood, 
Dig.  Cal.  Law,  486. 

0«  In  Connectieutf  all  personal  property  of  the 
wile  owned  by  the  wife  before  marriage,  and  all 
that  aoorues  during,  marriage  to  her  by  gift  or  be- 
quest, or  by  distribution  to  her  as  heir  at  law,  or 
that  accrues  to  her  by  reason  of  patent-rights,  copy- 
right, or  pensions  issued  on  her  account,  vests  in 
the  husband  as  trustee  for  the  wife. 

The  husband  is  entitled,  however,  during  the 
oorerture  to  take  and  use  the  rents,  profits,  and 
interests;  but  such  rents,  profits,  and  interests  are 
not  liable  to  be  taken  for  his  debts,  except  for 
debts  contracted  for  the  support  of  the  wife  and 
her  children,  arising  after  the  vesting  of  the  title 
in  the  husband.  Real  estate  conveyed  to  the  wife 
during  coverture  in  consideration  of  her  personal 
services  is  held  by  her  as  her  separate  estate. 

The  avails  of  the  wife's  real  estate,  when  rested 
in  her  name  or  that  of  a  trustee  for  her,  continues 
to  be  her  property,  and  is  not  liable  to  be  taken  for 
the  husband's  debts. 

Where  the  wife  acquires  personal  property  while 
absent  from  him  by  his  abandonment  or  in  conse- 
quence bf  his  abuse,  it  is  held  by  her  to  her  sole 
and  separate  use.  Other  statutes  have  been  passed 
to  secure  to  the  wife  the  enjoyment  of  her  property. 
Conn.  Comp.  Stat.  376,  378. 

7*  In  Florida,  it  is  enacted  that  when^any 
female,  a  citiien  of  this  state,  shall  marry,  or  when 
any  female  shall  marry  a  citizen  of  this  state,  the 
female  being  seized  or  possessed  of  real  or  personal 
property,  her  title  to  the  same  shall  continue  sepa- 
rate, independent,  and  beyond  the  control  of  her 
husband,  notwithstanding  her  coverture,  and  shall 
not  be  taken  in  execution  for  his  debts  :  provided, 
however,  that  the  property  of  the  female  shall  re- 
main in  the  care  and  management  of  her  husband. 

Married  women  may  become  seized  or  possessed 
of  real  and  personal  property,  during  coverture, 
by  bequest,  devise,  gift,  purchase,  or  distribution, 
subject,  however,  to  oertain  restrictions,  limita- 
tions, and  provisions  eontained  in  the  foregoing 
•eotion.  Thompson,  Dig.  Fla.  Laws,  221,  tit.  Y,  c.  1, 
»l  2,  3. 

In  Georgia,  if  the  husband  deserts  the  wife,  her 
•amines  vest  in  her. 

In  Indiana,  the  personal  property  of  the  wife, 
held  by  her  at  the  time  of  the  marriage  or  acquired 
by  her  during  coverture  by  descent,  devise,  or  gift, 
semains  her  own  property  to  the  same  extent  and 
i|nder  the  same  rules  as  her  real  estate.  Ind.  Aets, 
18d3. 


In  Kentucky  and  Louitiana,  the  rights  of  mar> 
ried  women  are  materially  changed  by  statute.  Ky. 
Rev.  Stat.  1852,  388 ;  La.  Rev.  Stat.  242. 

In  Maine,  a  married  woman  of  any  age  may  own 
in  her  own  right  real  and  personal  estate  acquired 
by  descent,  gift,  or  purchase,  and  may  manage, 
sell,  convey,  aud  devise  the  same  by  will,  as  if  sole, 
and  without  the  joinder  or  assent  of  her  husband ; 
but  real  estate  directly  or  indirectly  conveyed  to 
her  by  her  husband  or  paid  for  by  him,  or  given  or 
devised  to  her  by  his  relatives,  cannot  be  conveyed 
by  her  without  the  joinder  of  her  husband  in  suoh 
conveyance.     He.  Rev.  Stat.  1857,  c.  1,  g  1. 

8*  In  A/a»»aehu»ett9,  it  is  provided  that  payment 
may  be  made  to  a  married  woman  for  wages  earned 
by  her  labor,  and  her  receipt  for  the  income  of  pro- 
perty held  in  trust  for  her,  or  for  the  principal, 
when  the  same  is  payable  to  her,  or  for  the  pay- 
ment to  her  of  money  deposited  by  or  due  to  her 
before  or  after  marriage,  shall  be  a  valid  receipt 
and  discharge,  although  her  husband  does  not  join 
therein.  The  real  estate  and  shares  in  any  oorpo- 
ration  standing  in  the  name  of  a  married  woman, 
which  were  her  property  at  the  time  of  her  mar- 
riage or  which  became  her  property  by  devise,  be- 
quest, or  gift  of  any  person  except  her  husband, 
shall  not  be  liable  to  be  taken  in  execution  against 
her  husband  for  any  debt  contracted  or  eause  of 
action  arising  after  the  third  day  of  June,  1855. 

A  married  woman  having  separate  property  may 
be  sued  for  any  cause  of  action  which  originated 
against  her  before  marriage,  and  her  property  may 
be  attached  and  taken  in  execution  in  the  same 
manner  and  with  the  same  efiieet  as  if  she  were  sole. 
The  husband  of  a  woman  married  in  this  stata  after 
the  third  day  of  June  in  the  year  1855  shall  not  b« 
liable  to  be  sued  for  any  cause  of  action  which  ori- 
ginated against  her  before  marriage;  but  she  shall 
be  liable  to  be  sued  for  the  same  in  the  manner 
aforesaid.     Jd.  p.  438. 

"When  a  married  woman  comes  from  another 
state  or  country  into  this  state  without  her  husband, 
he  never  having  lived  with  ht>r  in  this  state,  she 
shall  have  all  the  rights  and  powers  given  to  married 
women  by  the  preceding  provisions  of  this  cbs^f^ 
ter"  (including  some  not  here  specified),  *'  and  may 
also  transact  business,  make  contracts,  and  com- 
mence, prosecute,  and  defend  suits  in  her  own 
name,  and  dispose  of  her  property  which  may  be 
found  here,  in  like  manner  as  if  she  were  unmar« 
ried.  She  shall  also  be  liable  to  be  sued,  as  if  she 
were  unmarried,  upon  all  contracts  and  for  all  other 
acta  made  or  dune  by  her  after  her  arrival  in 
this  state.  She  may  make  and  execute  deeds  and 
other  instruments  in  her  own  name,  and  do  all 
other  lawful  acts  that  may  be  proper  to  carry  snoh 
powers  into  effect. 

"When  a  husband  and  his  wife,  married  in  an- 
other state  or  country,  come  into  this  state,  either 
at  the  same  time  or  different  times,  and  reside  here 
as  husband  and  wife,  she  shall  retain  all  properQr 
which  she  had  acquired  by  the  laws  of  any  other 
state  or  country,  or  by  a  marriage  contract  or  settle- 
ment made  ont  of  the  state.  Their  so  reeiding  to- 
gether here  shall  have  the  same  effeet  with  regard 
to  their  subsequent  rights  and  liabilities  as  if  they 
had  married  at  the  time  of  their  first  residing  ia 
this  state. 

"A  wife  whose  husband  has  absented  himself 
fVom  the  stata,  abandoning  or  not  sufficiently 
maintaining  her,  or  whose  husband  has  been  sen- 
tenced to  confinement  in  the  state  prison,"  may,  on 
application  to  the  supreme  judicini  court,  obtain  oer- 
tain powers  over  her  property.   Mass.  Oen.  Stat.  540. 

9.  In  Miehiffan,  the  rights  of  married  women 
are  secured  by  statute  by  numerous  provisions. 
2  Mich.  Comp.  Laws,  1857,  o.  109. 

In  New  Hampehire,  it  is  enacted  thnt  when  any 
husband  shall    have  deserted  his  wife,   and  ro< 
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Bftiiied  Abtent  for  the  8p»e«  of  throe  monthB^  with- 
oat  making  suitable  provision  for  her  support  and 
the  maintenance  and  education  of  their  minor 
children,  or  when  any  cause  is  in  existence  which 
is,  or  which  if  it  continnes  to  exist  for  a  longer 
period  may  be,  a  cause  of  divorce,  and  the  wife  is 
the  injured  party,  she  shall  be  entitled  to  hold  in 
her  own  right  and  to  her  separate  use  any  property 
acquired  by  her  by  descent,  legacy,  or  otherwise,  and 
to  the  earnings  of  her  minor  children,  until  said  par- 
ties shall  afterwards  cohabit,  and  may  dispose  of 
the  same  without  the  interference  of  her  said  hus- 
band or  of  any  person  claiming  under  him. 

Whenever  any  married  woman  shall  be  entitled 
to  hold  property  in  her  own  right  and  to  her  sepa- 
rate \iso,  she  may  make  contracts,  may  sue  and  be 
sued  in  her  own  name,  and  may  dispose  of  said 
property  by  will  or  otherwise,  as  if  she  were  sole 
and  unmarried ;  and  if  she  shall  decease  intestate, 
her  husband  shall  be  excluded  from  any  share  in 
her  said  estate,  and  such  estate  shall  be  adminis- 
tered and  inherited  in  the  same  manner  as  if  she 
were  sole  and  unmarried. 

If  any  woman,  being  the  wifo  of  ui  alien  or  of 
a  citiien  of  any  other  state,  shall  have  resided^  in 
this  state  for  the  term  of  six  months  success- 
ively, separate  from  her  husband,  she  shall  be 
capable  of  making  contracts,  may  sue  and  be  sued 
in  her  own  name  for  any  cause  of  action  that  may 
accrue  during  such  separate  residence,  may  acquire 
and  hold  property  in  her  own  right,  and  may  have 
the  exclusive  care,  custody,  and  guardianship  of  her 
minor  children  living  with  her  in  this  state ;  and  the 
earnings  of  such  children  shall  be  expended  in  the 
same  manner  as  if  her  husband  had  deceased ;  but 
such  woman  shall  not  contract  another  marriage, 
nor  sue  nor  be  sued  for  a  breach  of  such  contract 

When  any  husband  shall  become  insane,  his 
wife  shall  be  entitled  to  hold  in  her  own  right  and 
to  her  separate  uae  any  property  acquired  by  her 
by  descent,  legacy,  or  otherwise,  and  shall  be  en- 
titled to  her  own  earnings  and  those  of  her  minor 
children,  during  the  continuance  of  her  husband's 
insanity;  and  such  property  and  earnings  shall  in 
no  case  be  liable  for  any  claim  against  her  hus- 
band. Whenever  any  married  woman  shall  be  thus 
entitled  to  hold  property  in  her  own  right  and  to 
her  separate  use,  she  may  make  contracts,  may  sue 
and  be  sued  in  her  own  name,  and  may  dispose  of 
said  property  by  will  or  otherwise  as  if  she  were 
sole  and  unmarried.     N.  H.  Comp.  Stat  400. 

10.  In  New  Jertey,  it  is  enacted  that  the  real 
and  personal  property  of  any  female  who  may  marry, 
and  which  she  shall  own  at  the  time  of  marriage, 
and  the  rents,  issues,  and  pro6ts  thereof,  shall  not 
be  subject  to  the  disposal  of  her  husband,  nor  be 
liable  for  his  debts,  and  shall  continue  her  sole  uid 
separate  property,  as  if  she  were  a  siugle  female. 

The  real  and  personal  property,  and  the  rents, 
issues,  and  profits  thereof,  of  any  female  now  mar- 
ried, shall  not  be  subject  to  the  disposal  of  her  hus- 
band, but  shall  be  her  sole  and  separate  property, 
as  if  she  were  a  single  female,  except  so  far  as  the 
same  may  be  liable  for  the  debts  of  her  husband 
•ontracted  before  the  statute  by  any  legal  lien. 

It  shall  be  laifful  for  any  married  female  to  re- 
ceive, by  gift,  grant,  devise,  or  bequest,  and  hold 
to  her  sole  and  separate  use,  as  if  she  were  a  single 
female,  real  and  personal  property,  and  the  rents. 
Issues,  and  profits  thereof;  and  the  same  shall  not 
be  subject  to  the  disposal  of  her  husband,  nor  be 
liable  for  his  debts.     Nixon,  Dig.  N.  J.  Laws,  466. 

In  New  York,  by  statute,  the  real  and  personal 
property  of  any  fematle  who  may  marry,  and  which 
she  shall  own  at  the  time  of  marriage,  and  the 
rents,  issues,  and  profits  thereof,  shall  not  be  sub- 
ject to  the  disposal  of  her  husband,  nor  be  liable 
for  his  debts,  and  shall  continue  her  sole  and  sepa- 
rate property,  as  if  she  were  a  single  female. 


The  real  and  personal  property,  and  the  rents, 
issues,  and  profits  thereof,  of  any  female  married 
when  the  statute  was  passed,  shall  not  be  subject 
to  the  disposal  of  her  husband,  but  shall  be  her 
sole  and  separate  property,  as  if  she  were  a  single 
female,  except  so  far  as  the  same  may  be  liaLble  for 
the  debts  of  her  husband  contracted  before  the 
statute. 

Any  married  female  may  take,  by  inheritance  or 
^7  gift,4^ant,  devise,  or  bequest  from  any  person 
other  than  her  husband,  and  hold  to  her  sole  and 
separate  use,  and  convey  and  devise,  real  and  per- 
sonal property,  and  any  interest  or  estate  therein, 
and  the  rents,  issues,  and  profits  thereof,  in  the 
same  manner  and  with  like  effect  as  if  she  were  un- 
married ;  and  the  same  shall  not  be  subject  to  the 
disposal  of  her  husband  nor  be  liable  for  his  debts. 
3.  N.  T.  Rev.  6tat  5th  ed.  239. 

11.  In  Peitngylvaniaf  it  is  provided  that  every 
species  and  description  of  property,  whether  con- 
sisting of  real,  personal,  or  mixed,  which  may  be 
owned  by  or  belong  to  any  single  woman,  shall 
continue  to  be  the  property  of  such  woman,  as  fully 
after  her  marriage  as  before ;  and  all  such  property, 
of  whatever  name  or  kind,  which  shall  accrue  to 
any  married  woman  during  coverture  by  will,  de- 
scent, deed  of  conveyance,  or  otherwise,  shall  be 
owned,  used,  and  enjoyed  by  such  married  woman 
as  her  own  separate  property ;  and  the  said  propc  rty, 
whether  owned  by  her  before  marriage,  or  which 
shall  accrue  to  her  afterwards,  shall  nut  be  subject 
to  levy  and  execution  for  the  debts  or  liabilitlAs  of 
her  husband ;  nor  shall  such  property  be  sold,  con- 
veyed, mortgaged,  transferred,  or  in  any  mauner 
incumbered,  by  her  husband,  without  her  consent 
given  according  to  law.  Provided  that  her  said 
husband  shall  not  be  liable  fur  the  debts  of  thf  wife 
contracted  before  marriage;  provided  thot  nothing 
in  the  act  shall  be  so  construed  as  to  protect  the 
property  of  any  such  married  woman  from  liability 
for  debts  contracted  by  herself,  or  in  her  name  by 
any  person  authorized  so  to  do,  or  from  levy  and 
execution  on  any  judgment  that  may  be  recovered 
against  a  husband  for  the  torts  of  the  wife ;  and  in 
such  cases  execution  shall  be  first  had  against  the 
property  of  the  wife.  Pnrdon,  Dig.  Penn.  Laws, 
1866  ed.  670. 

In  Rhode  hlandf  the  real  estate,  chattels  real, 
and  personal  estate  which  are  the  property  of  any 
woman  before  marriage,  or  which  may  become  the 
property  of  any  woman  after  marriage,  or  which 
may  be  acquired  by  her  own  industry,  shall  be  so 
far  secured  to  her  sole  and  separate  use  that  the 
same,  and  the  rents,  profits,  and  income  thereof, 
shall  not  be  liable  to  be  attached  or  in  any  way 
taken  for  the  debts  of  the  husband,  either  before  or 
after  his  death,  and  upon  the  death  of  the  husband 
in  the  lifetime  of  the  wife  shall  be  and  remain  hei 
sole  and  separate  property. 

The  chattels  real,  household    furniture,   pla.«, 

jewels,  stock  or  shares  in  the  capital  stock  of  any 

incorporated  company,  money  on  deposit  in  any 

savings-bank  or  institution  for  savings,  with  the 

;  interest  thereon,  or  debts  secured  by  mortgage  on 

;  property,  which  are  the  property  of  any  woman  be 

I  fore  marriage,  or  which  may  become  the  property 

of  any  woman  after  marriage,  shall  not  be  sold, 

leased,  or  conveyed  by  the  husband  unless  by  deed 

in  which  the  wife  shall  join  as  grantor, — which 

deed  shall  be  acknowledged  in  the  manner  by  law 

provided  for  the  conveyance  of  the  real  estate  of 

married  women. 

Any  married  woman  may  sell  and  convey  any  of 
her  personal  estate,  other  than  that  described  in  the 
next  preceding  section,  in  the  same  manner  as  if 
I  she  were  single  and  unmarried,  and  may  make  con- 
tracts respecting  the  sale  and  conveyance  thereof 
with  the  same  effect  and  with  the  same  rights,  re* 
medics,  and  liabilities  as  if  such  contracts  had  been 
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made  before  marriage ;  but  nothing  in  this  seotion 
shall  be  construed  to  authorize  any  married  woman 
lo  transact  business  as  a  trader.  B.  I.  Bey.  Stat. 
S15. 

13.  In  Tenn€t9t*,  it  is  enaoted  that  the  interest  of 
a  husbanil  in  (he  real  estate  of  his  wife,  acquired  by 
her  either  before  or  after  mnrriage^  by  gift,  devise, 
descent,  or  in  any  other  mode,  shnll  not  be  sold  or 
dispoi>ed  of  by  virtue  of  any  judgment,  decree,  or 
execution  against  him;  nor  shall  the  husband  and 
wife  be  ejected  from  or  dispossessed  of  isuch  real 
estate  of  the  wife  by  virtue  of  any  such  judgment, 
sentence,  or  decree,  nor  any  hurband  sell  his  wife's 
real  estate  during  her  life,  without  her  joining  in 
the  convi-yance  in  the  manner  prescribed  by  law  in 
which  married  women  bhall  convey  lands. 

This  exemption  of  the  husband's  interest  in  his 
wife's  InnJ  from  sale  shall  not  extend  beyond  his 
wife's  life. 

The  proceeds  of  real  or  personal  property  belong* 
ing  to  n  miirriod  woman  cannot  be  paid  to  any  per- 
son exoopt  by  consent  of  such  married  woman  upon 
privy  examination  by  the  court  or  some  fuitable 
commissioner  appointed  by  the  oourt,  or  unless  a 
deed  or  power  of  attorney  is  executed  by  the  hue* 
band  jind  wife,  and  her  privy  examination  taken 
M  in  other  cases. 

Where  a  husband  has  either  abandoned  his  wife 
or  discharged  or  driven  her  from  his  residenoe,  and 
where  the  wife  hss  left  her  husband,  and  lives  sepa- 
rate from  him,  in  consequence  of  receiving  from 
bim  personal  abuse  or  violent  and  ill  treatment, 
property  acquired  by  her  after  such  separation,  or 
that  ^he  m»y  receive  by  deseent  or  otbi'rwise,  shall 
not  be  subject  to  his  debts,  nor  be  liable  to  execu- 
tion on  judgments  recovere<i  Mgi«inst  him,  unless 
she  shall  again  live  with  him  after  such  separation ; 
nor  shall  he  interfere  with  or  di^po6e  of  such  pro- 
perty while  the  separation  continues. 

Whenever  a  bnrband  has  been  ascertained  to  be 
insane  b}*  the  verdict  of  a  jury  in  the  manner  pre- 
Mribed  by  law,  hi:}  wife  may  act  ns  n  single  woman, 
to  purchase,  receive,  and  hold  property  real  and 
personal,  to  contract  and  bo  contracted  with,  to  sue 
and  be  sned,  plead  and  be  impleaded ;  and  such 
property  as  she  may  acquire  by  purchase  or  other- 
wise while  so  ai  ting  shiill  n<  t  be  takin  or  made 
■ubjeet  to  the  satisfacti  n  of  the  debts  or  contracts 
•f  the  husband.     Tenn.  Code,  487. 

In  HV«c«it«fn,  by  statntr,  the  real  and  personal 
property  of  any  female  who  may  marry,  and  which 
ahe  Hhali  own  nt  ihe  time  of  marriage,  and  the 
rents,  issues,  and  profits  thereof,  shall  not  be  snbjict 
to  the  disposal  of  her  husband,  nor  be  liable  for  his 
debts,  and  shall  continue  her  sole  and  separate  pro- 
perty. 

Any  married  female  may  receive  by  inheritaoee, 
or  by  cifr,  grant,  devise,  or  bequest,  from  any  per- 
son other  than  her  husband,  and  hold  to  her  sole 
and  separate  use,  and  convey  and  devise,  real  and 
personal  property,  and  any  interest  or  estate  therein, 
and  the  rents,  issues,  and  profits,  in  the  same  man- 
ner and  with  like  effect  as  if  she  were  unmnrried ; 
and  the  same  shall  not  be  subject  to  the  -disposal 
of  her  hu^band  nor  be  liable  for  his  debts. 

Any  married  woman  whose  husband,  ether  from 
drunkenness,  profligacy,  or  fn  m  any  other  cauKe, 
•hall  neg!eet  or  refuse  to  provide  for  her  support, 
or  for  the  support  and  education  of  her  children, 
and  any  married  woman  who  may  be  deserted  by 
her  husband,  shall  have  the  right  in  her  own  name 
to  transact  business,  and  to  receive  ond  collect  her 
own  earnings  and  the  earnings  of  her  own  minor 
ohildron,  and  apply  the  same  for  hrr  own  support 
andthesuppnrt  and  education  of  such  children, free 
from  the  control  and  interference  of  her  husband, 
or  any  piTson  claiming  the  same  or  claiming  to  be 
rrleiised  from  the  same  bv  or  through  her  husband. 
Wise.  Bev.  Stat  1858,  671. 


WIFE'S  BQUXTT.  The  equitable  right 
of  a  wife  to  have  settled  upon  her  and  her 
children  a  suitable  provision  out  of  her  estate 
whenever  the  husband  cannot  obtain  it  with* 
out  the  aid  of  a  court  of  equity.  Shclford, 
Marr.  &  D.  605. 

3*  By  the  marriage  the  husband  acquiref 
an  interest  in  the  property  of  his  wife,  in 
consideration  of  the  ubligation  which  he  con- 
tracts by  the  marriaee  of  maintaining  her 
and  their  children.  The  common  law  enforces 
this  duty  thus  voluntarily  assumed  by  bim,  by 
an  action,  and,  therefore,  allows  hiui  to  alien 
the  property  to  which  he  is  thus  entitled  Jur« 
mariti,  or  in  case  of  his  bankruptcy  or  insi>U 
vency  it  would  vest  in  his  assignee  fur  the 
benefit  of  his  credittjrs,  and  the  wife  would 
be  left,  with  her  children,  entirely  destitutb, 
notwithstanding  her  fortune  may  have  been 
great.  To  remedy  this  evil,  courts  of  equity, 
in  certain  cases,  give  a  provision  to  the  wile, 
which  is  called  the  wife  s  equity. 

The  principle  upon  which  courts  of  equity 
act  is,  tnat  lie  who  Keeks  the  aid  of  equity  must 
do  equity ;  and  that  \iill  be  withheld  until  an 
adequate  settlement  has  been  made.  1  P. 
Will.  Ch.  459,  400.  See  5  Mylne  &  G.  105 ; 
11  Sim.  Gh.  569 ;  4  Hare,  Gh.  6. 

8*  Where  the  property  is  eqnitalde  and 
not  recoverable  at  law,  it  cannot  be  obtained 
without  making  a  settlement  upon  a  wife 
and  children,  if  one  be  required  by  her,  2  P. 
Will.  Gh.  639 ;  and  where,  though  the  pro- 
perty be  legal  in  its  nature,  it  becomes  from 
collateral  circumstances  the  subject  of  a  suit 
in  equity,  the  wife's  right  to  a  settlement  will 
attach.  6  Mylnc  &  C.  97.  Sec  2  Ves.  Ch.  607, 
680 ;  3  id.  106,  ^21 ;  9  w/.  87;  4  Brown,  Ch. 338; 

5  Madd.Ch.  149 ;  13  Me.  124;  10  Ala.  n.  s. 
401 ;  9  Watts,  Penn.  90;  5  Johns.  Ch.  K.  Y. 
464 ;  3  Cow.  N.  Y.  591 ;  2  Poige,  Gh.  N.  Y. 
303:  6  u/.  306  ;  2  Bland,  Ch.  Md.  545. 

The  wife's  equity  to  a  settlement  is  bind- 
ing not  only  upon  the  husband,  lut  upon  his 
assignee,  under  the  lankrupt  or  in^tolveut 
laws.  2  Atk.  Ch.  420;  3  Yes.  Ch.  6(7;  4 
Brown,  Ch.  138 ;  6  Johns.  Ch.  N.  Y.  25 ;  1 
Paige,  Ch.  N.  Y.  620;  4  Mete.  Mass.  486;  4 
Gill  &  J.  Md.  283 ;  5  T.  B.  M(mr.  Ky.  338; 
10  Ala.  N.  s.  401 ;  1  Ga.  637.  And  even 
where  the  husband  assigned  the  wife's  equi* 
table  right  for  a  valuable  consideration,  the 
assignee  was  considered  liable.  4  Ves.  Ch. 
19. 

4«  As  to  the  amount  of  the  rights  of  tha 
wife,  the  general  rule  is  that  nne-bqlf  of  the 
wife's  property  shall  be  settled  upon  her.  2 
Atk.  Ch.  4:3 ;  3  Ves.  Ch.  160.  But  it  is  in 
the  discretion  of  the  court  to  give  her  an 
adequate  settlement  for  herself  and  cbildrop. 

6  Johns.  Ch.  N.  Y.  464;  6  id  S5;  3  (J<jw. 
N.Y.591;  lDo8.Eq  So.C.i:63;  2  Bland. Ch. 
Md.  645 ;  1  Ccx,  N.  J.  153 ;  6  B.  Munr.  Ky. 
31 ;  3  Ga.  193 ;  9  Sim.  &  S.  Ch.  597 ;  1  Sim. 
Jb  S.  Ch.  £50. 

Whenever  the  wife  insists  upon  her  equity, 
the  right  M-ill  be  extended  to  her  children; 
but  the  right  is  strictly  personal  to  the  wife, 
and  her  children  cannot  insist  upon  it-  aflcr 
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her  death.    2  Ed.  Oh.  337 ;  IJao.  &  W.  Oh. 
Ir.  472;   1  Mudd.  Oh.  407;   11  Bligh,  n.  s. 
104 ;  2  Johns.  Oh.  N.  Y.  206 ;  3  Oow.  N.  Y. 
591 ;  1  Sandf.  N.  Y.  129 ;  10  Ala.  n.  s.  401. 
The  wife's  equity  will  be  barred  by  an  ade- 

2uate  Bottlement  having  been  made  upon  her. 
Yes.  Oh.  675 ;  by  living  in  adultery  apart 
from  her  husband,  4  Yes.  Oh.  146 ;  but  a  fe- 
male ward  of  court,  married  without  its  con- 
sent, will  not  be  barred  although  she  should  be 
livin;;  in  adultery.     1  Yes.  &  B.  Oh.  Ir.  302. 

WILD  ANIMALS.  Animals  in  a  state 
of  nature ;  animals  JeroB  nalurcB,  See  Ani- 
mals ;   FeRJR  NATURiC 

WlLFULLT.     Intentionally. 

In  charging  certain  offences,  it  is  required 
that  they  should  be  stated  to  be  wilfully 
done.  Archbold,  Orim.  Plead.  51, 58  ^  Leach, 
Or.  Cas.  550. 

In  Pennsylvania,  it  has  been  decided  that 
the  word  malicioiutb/  was  an  equivalent  for 
the  word  wiJ fully,  in  an  indictment  for  arson. 
5  Whart  Penn.  427. 

"WILL  (last  will  and  testament).  The 
disposition  of  one's  property,  to  take  effect 
after  death.  Swinburne,  Wills,  pt.  1»  {  2 ; 
Qodulphin,  pt.  1,  c.  1,  s.  2. 

The  term  will,  m  an  oxprMtion  of  the  final  dli- 

I»ositi(tn  of  one's  property,  is  confined  to  the  Eng- 
ish  law  and  those  countries  which  derive  their 
jarisprudonoe  from  that  source.  The  term  /e«/a- 
mentuM,  or  tentamentf  is  exclusively  uKed  in  the 
Roman  civil  Inw  and  by  the  continental  writers 
upon  that  subject  Some  controversy  seems  to 
exist  whether  the  word  te^tameutHm  it  strictly  de- 
rived from  teatatum  or  from  that  in  combination 
with  tueHiiK.  There  does  not  seem  to  be  much 
point  in  this  controversy,  for  in  either  view  the 
result  U  ihc  same.  It  is  the  final  declaration  of 
the  person  in  regard  to  the  di.^posiiion  of  his  pro- 
perty. It  is  his  tetttimoui/  upon  that  subject,  and 
that  is  the  expression  of  his  mind  and  teill  in  rela- 
tion to  it 

The  practioo  of  allowinfi;  the  owner  of  property 
to  diicot  its  destination  after  hi5  death  is  of  very 
ancient  date,  coeval  with  civilization  itself,  so  far 
as  we  know.  Qenesii*,  xlviii.  22;  Gal.  ili.  16; 
Plutarch's  Life  of  Solon;  Roman  Laws  of  the 
Twelve  Tables. 

In  some  countries  the  right  of  dinposing  of  pro- 
perty by  will  did  not,  indce«1,  exist  in  early  times : 
as,  among  the  ancient  Oerman.%  and  with  the 
Spartans  under  the  laws  of  Lycurgus,  and  the 
Athenians  before  the  time  of  Solon.  4  Kent, 
Comm.  502,  and  note.  Buf,  with  rare  exceptions, 
it  bus  exis'ed  semper  tthtqire  in  omtiihun. 

And  in  England,  until  coniparHtively  a  recent 
period,  this  ri:htwas  to  be  exercised  under  eon- 
f  iderab'e  restrictions,  even  as  to  personal  estate.  2 
Blaokstono,  Comm.  4U2.  4Ua. 

Until  the  statute  of  :i2  A  U  Henry  Yllt.,  cnlUd 
the  Stiitutc  of  Wills,  the  wife  and  children  were 
each  entitled  to  claim  of  thu  i-xecutor  tht>ir  rrason- 
able  portion  of  the  to^titor's  pfoocls,  V  e.  each  tine- 
tbird  purt  So  that  if  one  had  both  n  wife  and 
ehiluren,  he  could  only  d  B)K>se  of  one- third  of  his 

rer^onai  e^tutcand  it  he  had  either  a  wife  or  child, 
ut  not  b  tth,  be  could  dispose  of  one  half.  Fits- 
herbert  Nat  Brev.  122  II  (ti),  9th  ed.;  2  Saund. 
66.  n.  (tt);  2  Shnrswocd,  Blaekst.  Couim.  492.  All 
restrioti  ins  are  now  removed  from  the  dispoMricn 
of  property  by  will,  in  England,  whether  real  or 
perxonal,  l>y  the  statute  of  I  Vict  c.  26.  And  in 
the  Roman  civil  law  the  children  were  always  en- 


titled to  their  share,  or  legitime,  being  one  fouith 
part  of  the  eiitate,  of  whivh  they  could  not  be  de- 
prived by  the  will  of  their  father.  The  legitime 
was  by  the  emperor  Justinian  increased  to  one- 
third  part  of  the  estate  where  there  were  four  or  a 
less  number  of  children,  and  if  moro  th:m  four 
then  they  might  claim  one-hulf  the  estate,  notwith- 
standing the  wUL  Novell.  18,  o.  1 ;  2  Domat,  Civtl 
Law,  15. 

And  by  the  existing  law  of  the  state  of  Louisi- 
ana, one  is  restrained  of  disposing  of  his  whole 
estate  if  he  have  children.  One  child  may  claim 
one-third  of  the  estate,  two  may  claim  half,  and 
three  two-thirds,  as  (heir  legitime,  or  reasonable 
part  of  the  estate.     See  Louisiana  Code. 

According  to  the  oivil  law>  the  naming  of  an 
executor  was  of  the  essence  of  a  will;  and  that 
constituted  the  essential  difference  between  a  will 
and  a  codicil;  the  latter,  not  making  any  such  ap- 
pointment, was.  on  that  account,  called  an  inoflSci- 
ous  testament,  or  will.  Swinburne,  Wilis,  pt  1,  { 
6,  pi.  2.  8;  1  Williams,  Exec.  7. 

3*  Wills  arc  unwritten  or  nuncupatiY<», 
and  written.  The  former  are  called  nuncu- 
pative from  nuncupare,  to  name,  declare,  or 
make  a  solemn  declaration,  because  this  class 
of  wills  were  required  to  be  made  in  solemn 
form  before  "witnesses,  and  by  the  ap[?oint- 
ment  or  naming  of  an  executor.  Swinburne, 
Wills,  pt.  1,  {  12,  pi.  1 ;  Godolphin,  pt.  1,  o. 
4,  {  6. 

This  class  of  wills  is  liable  to  much  tempta- 
tion to  fraud  and  perjury.  The  statute  of  29 
Charles  II.  c.  3,  laid  them  under  several  re- 
strictions ;  and  that  of  1  Vict.  c.  £6,  rendered 
them  altogether  invalid  except  as  to  **any 
soldier  in  actual  military  service,  or  any 
mariner  or  seaman,  being  at  sea,"  who  may 
dispose  of  personal  estate  the  same  as  before 
the  act. 

By  the  inpertion  of  the  clause  "  in  actual 
military  service.*'  it  has  been  held  to  include 
only  such  as  were  on  an  exptdiiion,  and  not 
to  include  those  quartered  in  barrackp,  either 
at  hiime  or  in  the  colonies.  3  Curt.  522, 818b 
But  sec,  also,  2  Curt.  3G8,  341. 

So  the  exception  does  not  extend  to  the 
commander-in-chief  of  the  naval  force  in 
Jamaica,  who  lived  on  shore  at  the  <.f!icinl  resi- 
dence with  his  family.  The  Earl  of  Easton 
V.  Seymour,  cited  by  the  court  in  2  Curt. 
£ccl.'339;  3  id.  530.  The  statutes  of  most  of 
the  American  slates  have  cither  placed  nun- 
cupative willsunder  special  restrittioiis,  or  else 
reduced  them  within  the  same  narrow  limits 
as  the  English  statutes.  In  ninny  of  the 
states  thev  still  exi^t  much  as  they  did  in 
England  before  the  statute  of  1  Vict  e.  26, 
being  limited  to  a  small  amount  of  personal 
estate.  1  Jarman,  Wills,  Perkins  cd.  136,  and 
note. 

WrUtai  Wills. 

8*  The  Testator's  Capacity.  lie  m-'int 
be  of  i/ie  age  of  discretions  which,  by  the 
common  law  of  England,  is  fixed  at  twelve 
in  females,  and  fourteen  in  males.  Swin* 
burne,  pt.  2,  {  2,  pi.  6;  Godolphin,  pt.  1.  o. 
8,  {  1 ;  1  Williams,  Ex.  13 ;  1  Jarman,  Wills, 


This  is  now  regulated  by  statute,  both  in 
England  and  most  of  the  United  Slates.  The 
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period  of  competency  to  execute  a  will,  in 
England,  is  fixed  at  twenty-one  years,  and  the 
eame  rule  is  adopted  in  many  of  the  United 
States,  and  the  ciisposition  is  strongly  mani- 
fested in  that  direction  throughout  the  states. 

1  Jarman,  Wills,  Perkins  ed.  29  et  seq.  Co- 
verture is  a  disability  to  the  execution  of  a 
will,  unless  by  the  consent  of  the  husband 
or  where  the  disability  is  removed  by  statute. 

2  Blackstone,  Gomm.  498;  4  Kent,  Comm. 
505. 506 ;  1  Williams,  Ex.  42,  43 ;  1  Jarman, 
Wills,  30,  31.  But  see  12  Mass.  525 ;  5  N. 
H.  205 ;  10  Serg.  t  R.  Penn.  445,  where  the 
power  of  a  feme  covert  to  make  a  will,  as  to 
lands,  by  the  husband's  consent,  is  denied. 
Blindness  is  so  far  an  incapacity  that  it  re- 
quires express  and  satisfactory  proof  that  the 
testator  understood  the  contents  of  the  will, 
in  addition  to  what  is  required  in  other  cases. 
1  Rob.  Eccl.  278 ;  3  Strobh.  So.  C.  297 ;  1 
Jarman,  Wills,  49.  Dec^  and  dumb  persons 
will  labor  under  a  similar  inconvenience,  and 
especially  in  communicating  with  the  wit- 
nesses, unless  they  have  been  educated  so  as 
to  be  able  to  write.  Wharton  &  Still6,  Med. 
Jur.  {  13.  But  the  witnesses  must,  to  be 
present  with  the  testator,  be  within  the  pos- 
sible cognizance  of  his  remaining  senses. 
Richardson,  J.,  in  Reynolds  t,  Reynolds,  1 
Speers,  So.  C.  256, 257.  Persons  deaf,  dumb, 
and  blind  were  formerly  esteemed  wholly 
incapable  of  making  a  will ;  but  that  class  of 
persons  are  now  placed  upon  the  same  basis 
as  the  two  former,  with  only  the  additional 
embarrassment  attending  the  defectof  another 
sense.     1  Williams,  Ex.  17,  18. 

4*  Idiots  are  wholly  incapable  of  execut- 
ing a  will,  whether  the  defect  of  understand- 
ing is  congenital  or  accidental.  Lunatics  are 
incapable  of  executing  a  last  will  and  testa- 
ment, except  during  such  a  lucid  interval  as 
allows  tho  exerciseof  memory  and  judgment. 
It  must  be  an  absolute,  but  not  necessarily 
a  perfect,  restoration  to  reason  and  reflection, 
and  not  a  mere  temporary  remission.  Tay- 
lor, Mod.  Jur.  642 ;  3  Brown,  Ch.  441 ;  Po- 
thier,  Obi.  Evans  ed.  App.  579 ;  Wharton  & 
Still6,  Med.  Jur.  {  255 ;  Rush,  Mind,  162, 163 ; 
Ray,  Med.  Jur.  {  279;  Combe,  Ment.  Der. 
241 ;  9  Ves.  Ch.  611 ;  11  id.  10;  13  id.  87. 
Monomania^  or  partial  insanity.  This  is  a 
mental  or  moral  perversion,  or  both,  in  re- 
^rd  to  a  particular  subject  or  class  of  sub- 
jects, while  in  regard  to  others  the  person 
seems  to  have  no  such  morbid  affection.  Tay- 
lor, Med.  Jur.  626.  It  consists  in  the  belief 
of  facts  in  regard  to  the  particular  subject 
of  the  affection,  which  no  sane  person  would 
or  could  believe.  1  Add.  Eccl.  279 ;  3  id.  79. 
When  it  appears  that  the  will  is  the  direct 
offspring  of  this  morbid  affection,  it  should 
be  held  invalid,  notwithstanding  the  general 
soundness  of  the  testator.  6  Ga.  324;  7  Gill, 
Md.  10;  8  Watts,  Penn.  70.  See,  also,  6 
Moore,  Priv.  Coun.  341,  349 ;  12  Jurist,  947, 
where  the  distinguished  ex-chancellor,  Broug- 
ham, contends  tor  the  extreme  notion  that 
every  person  laboring  under  any  form  of 
partial   insanity  or  monomania  is  incompe- 


tent to  execute  a  valid  will,  because  the  mind 
being  one  and  entire,  if  unsound  in  any  part  it 
is  an  unsound  mind.  This  extreme  view  will 
scarcely  gain  final  acceptance  in  the  courts. 
Wharton  &  Stills,  Med.  Jur.  {  18,  contra. 

d.  Ddirium  from  disease,  or  stimulus. 
This,  while  the  paroxysm  continues  to  such 
an  extent  as  to  deprive  a  person  of  the  right 
exercise  of  reason,  is  a  sufficient  impediment 
to  the  execution  of  a  will.  Ray,  Iun.  {{  253, 
254,  390 ;  Taylor,  Med.  Jur.  626 ;  Wliarton 
k  Still6,  {{  36,  235 ;  Rush,  Mind,  282 ;  18 
Ves.  Ch.  12 ;  23  Eng.  L.  &  Eq.  18 ;  17  Jur. 
1045  ;  1  Ves.  Sen.  Ch.  19.  See,  also,  2  Aik. 
Vt.  167 ;  1  Bibb,  Ky.  168,  406 ;  1  Hen.  k  M. 
Va.  70. 

But  there  is  not  the  same  presumption  of 
the  continuance  of  this  species  of  mentftl 
perversion,  whether  it  proceed  from  the  in- 
toxication of  stimulus  or  the  delirium  of 
fever,  as  in  ordinary  insanity.  3  Hill,  So.  0. 
68;  4  Mete.  Mass.  545.  Senile  dementia^ 
This  is  a  defect  of  capacity  which  comes  very 
frequently  in  question  in  courts  of  justice  in 
testing  the  validity  of  wills.  If  the  testator 
has  sufficient  memory  remaining  to  be  able 
to  collect  the  elements  of  the  transaction,-— 
viz.,  the  amount  and  kinds  of  property  he 
had,  and  the  number  of  his  children,  or  other 
persons  entitled  to  his  bounty, — and  to  hold 
them  in  mind  sufficiently  to  form  an  under- 
standing judgment  in  regard  to  them,  he  may 
execute  a  valid  will.  Ray,  Ins.  {  243 ;  Tay- 
lor, Med.  Jur.  650 ;  21  V  t.  168.  Age  itself 
is  no  sure  test  of  incapacity.  2  Pbill.  261, 
262.  But  when  one  becomes  a  child  again, 
he  is  subject  to  the  same  incapacities  as  in 
his  first  childhood.  1  Williams,  Ex.  35 ;  3 
Madd.  Ch.  191 ;  2  Hagff.  Eccl.  21 1 ;  6  Ga.  324. 

6.  The  Mode  of  Execution.  This  de- 
pends upon  the  particular  form  of  the  sta- 
tute requirements. 

Under  the  English  Statute  of  Frauds,  29 
Car.  II.,  as  "signing"  only  was  required,  it 
was  held  that  a  mark  was  sufficient  3  Nev. 
iSb  P.  228 ;  8  Ad.  A  E.  94 ;  10  Paige,  Ch. 
N.  Y.  85.  And  under  the  statute  of  1  Vict, 
c.  26,  the  same  form  of  execution  is  required, 
so  far  as  signing  is  concerned.  But  sealing 
seems  not  to  be  sufficient  where  siting  is 
required.  1  Wils.  313 ;  1  Jarman,  Wills,  69, 
70,  and  cases  cited.  So,  it  was  imniateriai 
in  what  part  of  the  will  the  testator  signed* 
It  was  sufficient  if  the  instrument  began,  I, 
A  B,  etc.,  and  was  in  the  handwriting  of  the 
testator,  and  he  treated  that  as  signing  or 
did  not  regard  the  instrument  as  incom^uete, 
as  it  evidently  would  be  so  long  as  he  in- 
tended to  do  some  further  act  to  authenticate 
it.  3  Lev.  1 ;  Freem.  538  ;  1  Eq.  Cas.  Abr. 
403,  pi.  9;  Prec.  in  Chanc.  184;  21  Vt.  256. 
But  if  it  appear,  from  the  form  of  attestation 
at  the  close,  or  in  any  other  vray,  that  the 
testator  did  not  reeard  the  instrument  as 
complete,  the  introduction  of  the  testator's 
name  at  the  beginning,  in  his  own  hand- 
writing, is  not  a  sufficient  signing.  DougL 
241 ;  1  Gratt.  Va.  454;  13  id.  664 ;  10  Paige. 
Ch.N.Y.85.    See7Q.B.450.   It  was  not  held 
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necessary  under  the  Statute  of  Frauds  of 
Charles  II.  that  the  witnesses  should  sub- 
Bcribo  in  the  presence  of  each  other.  They 
might  attest  tne  execution  at  different  times. 
Prec.  in  Cbanc.  184;  1  Ves.  Ch.  12 ;  1  Wil- 
liams, £z.  79.  But  the  statute  1  Vict,  re- 
quires both  the  witnesses  to  be  present  when 
the  testator  signs  the  will  or  acknowledges 
his  signature;  and  they  must  afterwards 
attest  in  the  presence  of  the  testator,  although 
not  of  each  other.  3  Curt.  £ccl.  659 ;  1  Wil- 
liams, £z.  79,  and  note. 

T*  The  statutes  in  the  different  states  differ 
to  some  extent,  but  agree  substantially  with 
the  English  statute  of  Charles  II.  The  re- 
vised statutes  of  New  York  require  the  sig- 
nature of  the  testator  and  of  the  witnesses  to 
be*at  the  end  of  the  will.  4  Wend.  N.  Y. 
168 ;  13  Barb.  N.  Y.  17 ;  20  id.  238.  So,  also, 
in  Arkansas,  Pennsylvania,  and  Ohio,  and 
probably  some  other  of  the  American  states. 
1  Williams,  Ex.  Perkins  ed.  117,  n. 

Questions  have  often  arisen  in  regard  to 
what  declaration  is  requisite  for  the  testator 
to  make,  to  constitute  a  publication  in  the 
presence  of  the  witnesses.  But  the  later  and 
oestrconsidered  oases,  under  statutes  similar 
to  that  of  Charles  II.,  only  require  that  the 
testator  shall  produce  the  instrument  to  the 
witnesses  for  tne  purpose  of  being  witnessed 
by  them,  and  acknowledge  his  own  signature 
in  their  presence.  The  production  of  the  in- 
strument by  the  testator  for  the  purpose  of 
being  attested  by  the  witnesses,  if  it  bear  his 
signature,  will  be  a  sufficient  acknowledg- 
ment. 11  Oush.  Mass.  532;  1  Mete.  Mass. 
349 ;  10  id.  54 ;  1  Burr.  421 ;  3  id.  1775 ;  4 
Barn,  Eccl.  Law,  102 ;  6  Bingh.  310 ;  7  id, 
457  ;  7  Taunt.  361 ;  1  Crompt.  &  M.  Exch. 
140 ;  3  Curt.  Eccl.  181.  Where  a  will  or 
codicil  refers  to  an  existing  unattested  will  or 
other  paper,  it  thereby  becomes  a  part  of  the 
will.  2  Yes.  Ch.  228;  1  Ad.  &  E.423;  1 
Williams,  Ex.  86,  and  note;  1  Rob.  Eccl. 
81.  Witnesses  may  attest  by  a  mark.  8 
Ves.  Ch.  185,  504;  6  Johns.  N.  Y.  144;  4 
Kent,  Comm.  514,  n. 

8»  Revocation.  The  mode  of  revocation 
of  a  will  provided  in  the  Statute  of  Frauds, 
Oar.  XL,  is  by  "  burning,  cancelling,  tearing, 
or  obliterating  the  same."  In  the  present 
English  Statute  of  Wills,  the  terms  used  are, 
**  burning,  tearing,  or  otherwise  destroying." 
If  the  testator  has  torn  off  or  effaced  bis  seal 
and  signature  at  the  end  of  a  will,  it  will  be 
presumed  to  have  been  done  animo  recocandi, 
i  Add.  Eccl.  78 ;  1  Cas.  temp,  Lee,  444 ;  3 
Hagg.  Eccl.  568.  So,  too,  where  lines  were 
drawn  over  the  name  of  the  testator.  2  Cas. 
temp,  Lee,  84.  So,  also,  where  the  instru- 
ment bad  been  cut  out  from  its  marginal 
frame,  although  not  otherwise  defaced,  except 
that  the  attestation  clause  was  cut  through, 
it  was  held  to  amount  to  a  revocation.  1 
Phill.  Eccl.  375,  406. 

It  is  not  requisite  in  order  to  effect  the  re- 
vocation that  the  testator  should  effect  the 
Aestruction  of  the  instrument.  It  is  sufficient 
«f  he  threw  it  upon  the  fire  with  the  intention 


of  destroying  it,  although  some  one  snatch  it 
off  after  it  is  slightly  burned,  and  preserve  it 
without  his  knowledge.  2  W.  Blackst.  1043. 
But  it  would  seem  that  it  must  be  an  actual 
burning  or  tearing  to  some  extent, — an  in- 
tention merely  to  do  the  acts  not  coming 
within  the  statute.  6  Ad.  &  E.  209 ;  2  Nev. 
&  P.  615.  But,  aside  from  the  statute,  a 
mere  intention  to  revoke  evidenced  by  any 
other  act,  will  be  effectual  to  revoke  as  burn- 
ing or  tearing,  etc.  8  Ad.  &  E.  1.  How 
much  the  will  must  be  burned  or  torn  to  con- 
stitute a  revocation  under  the  statute  of 
frauds,  was  left  by  the  remarks  of  the  differ- 
ent judges  in  Doe  v,  Harris,  supra,  in  per- 
plexing uncertainty.     1  Williams,  Ex.  121. 

If  the  testator  is  arrested  in  his  purpose  of 
revocation  before  he  regards  it  as  complete, 
it  will  be  no  revocation,  although  he  tore  the 
will  to  some  extent.    3  Barnew.  k  Aid.  489. 

A  will  may  be  revoked  in  part.  2  Rob. 
Eccl.  563, 572.  But  partial  revocations  which 
were  made  in  anticipation  of  making  a  new 
will,  and  intended  to  be  conditional  upon  that, 
are  not  regarded  as  complete  until  the  new 
will  is  executed.  1  Add.  Eccl.  409 ;  2  id. 
316.    See  8  Sim.  Ch.  73. 

9.  By  the  present  English  statute,  every 
obliteration  or  interlineation  or  alteration  of  a 
will  must  be  authenticated  in  the  same  mode 
that  the  execution  of  the  will  is  required  to 
be.  Hence,  unless  such  alterations  are  signed 
by  the  testator,  and  attested  by  two  witnesses, 
they  are  not  to  be  regarded  as  made,  however 
obvious  the  intention  of  the  testator  may  be. 
But  if  the  words  are  so  obliterated  as  to  be  no 
longer  legible,  they  are  treated  as  blanks  in 
the  will.  3  Curt.  Eccl.  761.  The  mere  act 
of  defacing  a  will  by  accident  and  without 
the  intention  to  revoke,  or  under  the  misap- 
prehension that  a  later  will  is  good,  will  not 
operate  as  a  revocation.  1  P.  Will.  345 ; 
Cfowp.  52;  1  Saund.  279  5,  c;  Swinburne, 
Wills,  pt.  7,  J  16,  pi.  4;  1  Add.  Eccl.  53.  The 
revocation  of  a  will  is  primd  facie  a  revoca- 
tion of  the  codicils.  4  Hagg.  Eccl.  361.  But 
it  is  competent  to  show  that  such  was  not  the 
testator's  intention.  2  Add.  Eccl.  230;  1  Curt 
Eccl.  289 ;  1  Williams,  Ex.  134.  The  same 
capacity  is  requisite  to  revoke  as  to  make  a 
will.  7  Dan.  Ky.  94 ;  11  Wend.  N.  Y.  227 ; 
9  Gill,  Md.  169 ;  7  Humphr.  Tenn.  92. 

The  making  of  a  new  will  purporting  on 
its  face  to  be  the  testator's  last  will,  and  con* 
taining  no  reference  to  any  other  paper,  and 
being  a  disposition  of  all  the  testator's  pro- 
perty, and  so  executed  as  to  be  operative, 
will  be  a  revocation  of  all  former  wills,  not- 
withstanding it  contain  no  express  words  of 
revocation.  2  Curt.  Eccl.  468;  18  Jur.  560; 
4  Moore,  Pari.  Cas.  29.  So  the  appointment  of 
an  executor  is  a  circumstance  indicating  the 
exclusiveness  of  the  instrument.  1  Macq« 
Hou.  L.  163,  173.  And  the  revocation  will 
become  operative,  notwithstanding  the  second 
will  becomes  inoperative  from  the  incapacity 
of  the  devisee.    1  Pick.  Mass.  535,  543. 

Where  there  are  numerous  codicils  to  a 
will,  it  6ften  becomes  a  question  of  difficulty 
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to  detoruiine  how  far  they  ave  intended  as 
additions  to,  and  how  far  as  substituroA  for, 
each  other.  In  such  caseti,  the  English  ec- 
elesiastiual  courts  formerly  received  parol 
evidence  to  show  the  animus  of  the  testator. 
But  it  was  held,  in  a  recent  case  of  this  kind, 
that  parol  evidence  could  not  be  received 
unless  there  was  such  doubt  on  the  foot  of 
the  papers  as  to  require  the  aid  of  extrinsic 
ovi(Jence  to  explain  it.    2  Curt.  £ocl.  799. 

lO.  It  is  regarded  as  the  primd  fajcit  pre- 
sumption from  the  revocation  of  a  later  will, 
a  former  one  being  still  in  exintence  and  un- 
cancelled, that  the  testator  did  intend  its 
restoration  without  any  formal  republication. 
4  Burr.  2512;  Cowp.  92;  3  Phill.  Eccl.  554. 
But  it  is  still  regarded  as  mainly  a  question 
of  intention,  to  be  decided  by  all  the  facts  and 
circumstances  of  the  case.  1  IIow.  Miss.  330 ; 
2  Add.  Eccl.  125;  3  Curt.  Eccl.  770;  1  Moore, 
Pari.  Cas.  299,  301 ;  1  Williams,  Ex.  155, 15G. 
An  express  revocation  must  be  made  in  con- 
formity with  the  statute,  and  proved  by  the 
same  force  of  evidence  requisite  to  establish 
the  will  in  the  first  instance.     8  Bingh.  479; 

1  Williams,  Ex.  160.  If  one  republish  a 
prior  will,  it  amounts  to  a  revocation  of  all 
later  wills  or  codicils.  I  Add.  Eccl.  38;  7 
Term,  138. 

Implied  revocations  were  very  common  be* 
fore  the  statute  of  frauds.  But  since  the  new 
statute  of  1  Vict.  c.  2G,  {  19,  as  to  all  estates 
real  and  personal,  it  is  provided  that  no  will 
shall  be  revoked  on  the  ground  of  a  presumed 
intention  resulting  from  change  of  circum- 
stances. Before  that,  it  was  held  under  the 
statute  of  frauds,  by  a  succession  of  decisions, 
that,  even  as  to  landH,  the  marriage  of  the  tes- 
tator and  the  birth  of  children  who  were  un- 
provided for  was  such  a  change  of  circum- 
stances as  to  work  an  implied  revocation  of 
the  will.  2  Show.  242;  4  Burr.  2171,  in  note, 
2182;  and,  finally,  by  nil  the  judges  in  Eng- 
land in  the  exchequer  chamber,  8  Ad.  <fc  £. 
14 ;  2  Nev.  &  P.  504.  This  latter  case  seems 
finally  to  have  prevailed  in  England  until  the 
new  statute.    2  Moore.  Pari.  Ca!«.  51,  63,  C4; 

2  Curf.  Eccl.  854;  1  Rob.  Eccl.  G80.  And 
the  subsequent  death  of  the  child  or  children 
will  not  revive  the  will  without  republication. 
IPhill.  Eccl.  342;  2  W.  2G6. 

The  marriage  alone  or  the  birth  of  a  child 
alone  is  not  sufficient  to  operate  a  revocation. 

4  Burr.  2171;  Ambl.  Ch.  487,  557,  721;  5 
Term.  52.  53,  and  note.  But  the  birth  of  a 
child  with  circumstances  favoring  such  a  re- 
sult mav  amount  to  an  implied  revocati  m. 

5  Term/52,  53,  and  note ;  1  Phill.  Eccl.  147. 
This  matter  is  controlled  in  most  of  the  Ame- 
rican states,  more  or  loss,  by  statute.  In 
many  of  them  a  posthumous  child  unprovided 
for  in  the  will  ox  the  father  inherits  the  same 
OB  if  nrt  will  had  been  made.  In  others,  all 
children  born  af^er  the  execution  of  the  will, 
and  in  some  states  all  children  not  provided 
for  in  the  will,  are  placed  on  the  same  ground 
as  if  no  will  existed.  1  AVilliams,  Ex.  170, 
Q.  1,  171,  n.  1.  And  by  the  express  provi- 
sions of  the  act  of  1  Vict,  the  marriage  of  the 


testator,  whether  man  or  woman,  amounts  to 
a  revoi'ation.     1  Jar  man.  Wills,  106-173. 

11*  Republication.  This,  under  the  sti^ 
tute  of  frauds,  could  only  be  done  in  the  same 
manner  a  will  of  lands  was  required  to  be 
first  executed.  And  the  same  rule  obtains 
under  the  statute  of  I  Vict,  and  in  manT, 
perhaps  most,  of  the  American  states.  This 
IB  what  is  generally  understood  by  an  express 
republication.  12  Ired.  No.  C.  355 ;  2  Conn. 
67.     See.  also,  2  Whart.  Penn.  103. 

CoTUtimctioe  republication  is  effected  by 
means  of  a  codicil,  unless  neutralized  by  in- 
ternal evidence  of  a  contrary  intention.  Com* 
381 ;  1  Eq.  Cas.  Abr.  406,  D,  pi.  5 ;  1  Ves.  Sen. 
Ch.  437  ;  1  Jarman,  Wills,  175,  and  notes. 

Probate  of  Wills.  The  proof  of  a  will  of 
personal  property  must  always  be  made  in 
the  probate  court.  But  in  England  the  pro- 
bate of  the  will  is  not  evidence  in  regard  to 
real  estate.  In  most  of  the  American  states 
the  same  rule  obtains  in  regard  to  real  as  to 
personal  estate,— as  that  court  have  exclusive 
.]urisdiction,  in  most  of  the  states,  in  aU  ma^ 
ters  pertaining  to  the  settlement  of  estates. 
9  Coke,  36,  38  a;  Fonblanque,  Eq.  b.  4,  pi 
2,  c.  1,  2  2 ;  4  Term,  260 ;  1  Jarman,  WiUs 
218;  8  N.  U.  124;  12  Meto.  Mass.  421;  £ 
Ohio,  5  ;  3  Gill,  Md.  198;  20  Miss.  134;  23 
Conn.  1.  The  probate  of  the  will  gives  effect 
to  a  devise  in  most  of  the  states,  but  that 
gives  it  operation  from  the  death  of  the  teih 
tator.  2  Storv,  C  C.  327;  11  Me.  127;  3 
N.  II.  517 ;  4  McLean,  C.  C.  75.  In  some  of 
the  states  the  English  rule  prevails  that  the 
probate  of  the  will  has  no  effect  as  to  devisee 
of  real  estate.  12  Johns.  N.  Y.  192 ;  14  id. 
407 ;  5  Rawle,  Penn.  80;  1  Nott  &  M'C.  So.  C. 
32o. 

The  probate  of  a  will  has  no  effect  out  of 
the  juried iction  of  the  court  before  which 
probate  is  made,  either  as  to  persons  or  pro- 
perty in  a  foreign  jurisdiction.  8  Ves.  Ch. 
44;  1  Johns.  Ch.  N.  Y.  153;  12  Vt.  589; 
Story,  CunQ.  Laws,  {{  512-517.  But  the  in- 
dorsement of  negotiable  paper  by  the  exe- 
cutor or  administrator  in  tne  place  of  his  ap- 
pointment will  enable  the  indorsee  to  main- 
tain an  action  in  a  foreign  state  upon  the 
paper  in  his  own  name.  9  Wend.  N.  Y.  425. 
But  see  5  Me.  261 ;  2  N.  IL  291,  where  the 
rule  is  held  otherwise.  The  executor  may 
dispose  of  bank-shares  in  a  foreign  state  with- 
out proving  the  will.     12  Mete.  Mass.  421. 

Mm  Any  person  interested  in  the  will  may 
compel  probate  of  it  hy  application  to  the 
probate  court,  who  will  summon  the  executor 
or  party  having  the  custody  of  it.  4  Pick* 
Mass.  33  ;  3  Bacon,  Abr.  34,  Executors.  The 
judge  of  probate  may  cite  the  executor  to 
prove  the  will  at  the  instance  of  any  one 
claiming  an  interest.  4  Pick.  Mass.  33 ;  1 
Williams,  Ex.  201;  1  Jarman,  Wills,  224. 
The  attesting  witnesses  are  indispensable,  if 
the  contestants  so  insist,  as  proof  of  the  exe- 
cution and  authenticity  of  the  will  and  the 
competency  of  the  testator,  when  they  can  be 
had .  2  0 reenleaf,  Ev.  {1 69 1, 692 ;  1  Jarman, 
Wills.  226,  and  note.    But  if  all  or  part  of 
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the  subscribing  witnesses  are  absent  from 
the  state,  deceased,  or  disqualified,  then  their 
handwriting  must  be  proved.  9  Ves.  Ch. 
381 ;  19  Johns.  N.  Y.  186 ;  1  Jarman,  Wills, 
226,  and  notes.  And  see  17  Ga.  364;  9 
Pick.  Mass.  350;  6  Rand.  Va-  33.  It  will 
be  presumed  that  the  requisite  formalities 
were  complied  with  when  the  attestation  is 
formal,  unless  the  contrary  appear.  8  Md. 
16 ;  11  N.  Y.  220;  30  Penn.  St.  218;  1  Jar- 
man,  Wills,  228,  and  notes.  But  it  has  some- 
times been  held  that  no  such  presumption 
will  be  made  in  the  absence  of  a  subscribing 
witne«$s  who  might  be  called.  19  Johns.  N.  1. 
386.  Wills  over  thirty  years  old,  and  appear- 
ing regular  and  perfect,  and  coming  from  the 
? roper  custody,  are  said  to  prove  themselves. 
Grcenleaf,  Ev.  {{  21,  570 ;  2  Kay  &  J.  Ch. 
112.  See,  also,  2  Nott  &  M'C.  So.  C.  400. 
Wills  lost,  destroyed,  or  mislaid  at  the  time  of 
the  testator's  death  may  be  admitted  to  pro- 
bate upon  proper  proof  of  the  loss  and  of  the 
execution.  1  Phiil.  Eccl.  149 ;  1  Qreen,  Ch. 
N.  J.  220;  1  Jarman,  Wills.  231,  note. 

Tims  from  which  a  will  speaks.  In 
general,  a  will  speaks  from  the  death  of  a 
testator,  that  being  the  point  of  time  at  which 
it  becomes  operative.  21  Conn.  550,  616.  But 
often  the  language  of  the  testator  requires  to 
be  taken  with  reference  to  the  time  it  is  used. 
Ambl.  Ch,  397;  1  Ea.  Cas.  Abr.  201 ;  2  Atk. 
Ch.  597  ;  1  Jarman,  Wills,  299.  But  it  will 
receive  the  former  interpretation  if  it  can 
reasonably  be  made  to  bear  it.  2  Cox,  Ch. 
384. 

13*  Gifts  void  for  uncrrtaintt.  Where 
the  subject-matter  of  the  gift  is  not  so  defined 
in  the  will  as  to  be  ascertainable  with  reason- 
able certainty.  25  Penn.  St.  460;  12  Gratt. 
Va.  196;  1  Jarman,  Wills,  317;  1  Lev.  130; 
1  Swanst.  Ch.  201.  The  person  intended  to 
be  benefited  may  not  be  so  described  or  named 
that  he  can  be  identified.  But,  in  general, 
by  rejecting  obvious  mistakes,  this  kind  of 
uncertainty  is  overcome.  1  Jarman,  Wills, 
330--348,  and  notes  and  cases  cited. 

Parol  RyiDKxcE,  bow  far  admissible. 
The  rule  in  regard  to  the  admissibility  of 
parol  evidence  to  vary,  control,  or  to  render 
intelligible  the  words  of  a  will,  is  not  essen- 
tially difierent  from  that  which  obtains  in  re- 
gard to  contracts.  It  may  be  received  to 
show  the  state  of  the  testator,  the  nature  and 
condition  of  his  property,  his  relation  to  the 
contestants,  and  all  the  surroanding  circum- 
stances. But  this  is  done  to  place  the  court 
in  the  condition  of  the  testator,  in  order  as 
far  as  practicable  to  enable  them  the  more 
fully  to  understand  the  sense  in  which  he 
probably  used  the  language  founcf  in  his  will. 
1  Nev.  &  M.  524;  15  Pick.  Mass.  400;  11 
ii.  257  ;  1  Phillipps,  Ev.  532-^47 ;  Cowen  & 
Hill's  Notes ;  1  (Jreenleaf,  Ev.  H  287-289 ;  1 
Jarman,  Wills,  349,  and  notes ;  2  Ired.  No.  C. 
192.  Letters  and  oral  declarations  of  the 
testator  are  not  admissible  to  show  the  inten* 
tion  of  the  testator.  2  Vern.  Ch.  625 ;  14 
Johns.  N.  Y.  1 ;  2  Watts  &  S.  Penn.  455. 
But  see  22  Wend.  N.  Y.  148.    Parol  evidence 


is  not  admissible  to  supply  any  word  or  de- 
fect in  the  will.  7  Gill  &  J.  Md.  127 ;  8 
Conn.  254 ;  23  Barb.  N.  Y.  285  ;  27  Ala.  n.  s. 
489.  Parol  declarations  of  the  testator  about 
the  time  of  making  the  will  are  often  ad- 
mitted to  show  the  state  of  mind,  capacity, 
and  understanding  of  the  testator;  but  they 
are  not  to  be  used  to  show  his  intention: 
that  must  be  learned  from  the  language  used. 
8  Conn.  254. 

14*  Courts  of  equity  cannot  reform  a  will 
upon  proof  of  mistake,  as  they  do  a  contract. 
5  Madd.  Ch.  364 ;  1  Moore  &  S.  352 ;  0  Conn. 
34 ;  23  Vt.  336.  Parol  evidence  is  admis- 
sible to  explain  and  remove  a  latent  ambiguity. 
1  Maule  &  S.  345  ;  4  Bamew.  &  Ad.  787  ;  6 
Mete.  Mass.  404,  405 :  2  Jones,  Eq.  No.  C. 
377  ;  6  Md.  224;  1  Jarman,  Wills,  170,  and 
cases  cited ;  1  Crompt.  &  M.  Exch.  235 ;  1 
Mer.  Ch.  384 ;  1  Paige,  Ch.  N.  Y.  291 ;  5 
Mees.  &  W.  Exch.  309.  So,  also,  to  rebut  a 
resulting  trust.  14  Johns.  N.  Y.  1 ;  1  Jar- 
man, Wills,  157,  and  cases  cited.  But  where 
a  wrong  name  is  inserted  in  the  will  by  mis- 
take of  the  scrivener,  or  where  the  name  is 
left  wholly  blank,  parol  evidence  is  not  admis- 
sible in  order  to  carry  into  effect  the  purpose 
of  the  testator.  7  Mete.  Mass.  188 ;  3  Brown, 
Ch.  c.  311.  But  a  partial  blank  may  be  sup- 
plied. 4  Ves.  Ch.  080,  See  1  Jarman,  Wills, 
349-384;  2  Williams,  Ex.  1037,  1049,  1050, 
1080-1082,  1164-1100;  5  Mees.  &  W.  Exch. 
363.  But  where  the  residuary  legatee  was 
described  by  a  wrong  Christian  name,  parol 
evidence  was  received  to  show  who  was  in- 
tended.    1  Paige,  Ch.  N.  Y.  291.    See,  also, 

4  Johns.  Ch.  N.  Y.  007. 
Contradictory  Provisions.    As  a  general 

rule,  where  there  are  portions  of  a  will  wholly 
incapable  of  standing  with  other  portions 
(and  where  they  cannot  both  be  allowed  to 
operate  so  as  to  give  the  persons  to  be  bene- 
fited a  joint  estate  in  the  thing),  the  latter 
provision  must  control,  as  being  the  latest 
aeclaration  of  the  intention  of  the  testator. 

5  Ves.  Ch.  247  ;  6  td.  100 ;  2  Taunt.  109 ;  2 
Mylne  &  K.  149 ;  2  Mete.  Mass.  202 ;  22  Me. 
430 ;  6  Pet.  84;  1  Jarman,  Wills,  411-425. 

In  Criminal  JmSlw.  The  power  of  th« 
mind  which  directs  the  action  of  a  man. 

In  criminal  jurisprudence,  the  necessity  of 
the  concurrence  of  the  will  is  deemed  so  far 
indispensable  that,  in  general,  those  persons 
are  held  not  amenable  as  offenders  against 
the  law  who  have  merely  done  the  act  pro* 
hibited,  without  the  concurrence  of  the  will. 
This  has  reference  to  different  classes  of  per- 
sons who  are  regarded  as  laboring  under 
defect  of  will,  and  are,  therefore,  incapable 
of  committing  crime. 

15*  Infants^  who,  from  want  of  age,  aro 
excused  from  punishment.  The  age  of  dib- 
cretion,  or  capacity  for  crime,  is  fixed,  by  the 
common  law  of  lifngland,  at  fourteen  years, 
1  Hale,  PI.  Cr.  25-29 ;  1  Hawkins,  PI.  Cr.  c. 
1,  s.  1 ;  1  Russell,  Crimes,  2-6.  Below  the 
age  of  fourteen  years  all  persons,  both  male 
and  female,  are  presumed  incapable  of  com- 
mitting felony  or  other  crime.   Eor,  although 
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the  law  makes  a  distinction  in  regard  to  the 
age  of  consent  to  marriage  between  mftles 
and  females,  fixing  it  at  fourteen  in  the 
former  and  twelve  m  the  latter,  no  such  dis- 
tinction is  made  in  regard  to  capacity  for 
crime.     1  Hale,  PI.  Cr.  25-29. 

Below  the  age  of  seven  years,  infants  are 
presumed  so  incapable  of  any  malicious  de- 
sign as  not  to  incur  the  guilt  of  felony  or 
of  any  other  crime.  Hence  an  infant  below 
the  age  of  seven  years,  whatever  art  or  malice 
he  may  exhibit  in  the  act  constituting  the 
corpus  delicti,  is  nevertheless  to  go  acquit,  on 
account  of  his  presumed  incapacity  to  incur 
the  guilt  of  crime.  1  Hawkins,  PL  Gr.  c.  1, 
2  L ;  1  Hale,  PI.  Cr.  mtpra. 

Between  the  ages  of  seven  and  fourteen 
years,  an  infant,  although  presumed,  jfrimd 
facie,  incapable  of  incurring  the  ^ilt  of 
crime,  is,  nevertheless,  liable  to  trial  and  to 
be  proved  guilty  upon  the  facts  of  the  par- 
ticular case  evincing  guilty  consciousness. 
The  reports  abound  with  cases  where  clear 
evidences  of  criminal  consciousness  were 
shown,  and  of  very  marked  atrocity,  from  the 
age  of  nine  years  and  upward.  I  Russell, 
Crimes,  2-6 ;  1  Hale,  PI.  Cr.  25-29. 

16.  Persons  laboring  under  mental  imbe- 
cUity  are  not  amenable  for  crime.  This  class 
of  persons  has  been  subdirided  according  to 
the  character  of  the  malady  and  the  per- 
manency or  continuity  of  its  operation.  An 
idiot,  or  one  who  suffers  an  entire  defect  of 
mind  from  birth.  The  writers  upon  this  sub- 
ject have  attempted  to  define  idiocy  as  an 
incapacity  *'  to  count  twenty,  to  tell  who  was 
his  father  or  mother,  or  how  old  he  was.'' 
Fitzherbert,  Nat.  Brev.  532  6.  But  although 
incapable,  perhaps,  of  other  definition  than 
that  first  given,  it  is  not  easily  misunder- 
stood such  persons  are  wholly  incapable  of 
crime.  1  Hale,  PL  Cr.  c.  4.  One  rendered 
non  compos  by  sickness  or  other  cause,  and 
where  the  malady  is,  therefore,  not  congeni- 
tal but  accidental.  This,  if  it  produce  an 
entire  defect  of  mind  and  will,  either  per- 
manently or  temporarily,  is,  during  its  con- 
tinuance, a  bar  to  all  criminal  responsibility. 
1  Hale.  PL  Cr.  26-29 ;  1  Russell,  Crimes,  7, 
and  cases  cited  by  these  writers. 

Lunacy,  which  is  much  the  same  as  the 
last  above,  except  that  it  is  attended  with 
lucid  intervals,  during  the  continuance  of 
which  the  person  is  responsible  criminally. 
But  care  should  be  exercised  to  discriminate 
correctly  between  a  lucid  interval,  where  the 
mind  is  fully  restored,  and  a  mere  remission 
of  the  paroxysm,  where  the  patient  seems 
comparatively  but  not  absolutely  restored. 
Taylor,  Med.  Jur.  642 ;  Redfield,  Wills,  c.  iiL 
sect,  xii  {14. 

1Y»  Persons  subject  to  the  power  of  others. 
This  exemption  from  crime,  in  the  English 
common  law,  extends  to  the  wife  while  in  the 
immediate  presence  and  under  the  power  of 
the  husband,  but  not  to  a  child  or  servant. 
And  in  respect  of  the  enormity  of  the  offences 
of  treason  and  murder,  the  wife  even  is  not 
excused  by  the  command  of  the  husband.    1 


Hale,  PL  Cr.  44,  516;  1  Hawkins,  PL  Cr.  c. 
1,  8.  14.  The  wife  is  liable,  too,  for  all 
offences  committed  not  in  the  presence  of  the 
husband,  and  also  where  she  is  the  principal 

?arty  concerned.  1  Hawkins,  PL  Cr.  c.  1,  { 
4 ;  1  Hale,  PL  Cr.  44,  516.  The  distinction 
between  the  wife  and  the  child  and  especially 
the  servant,  where  the  relation  of  master  and 
servant  is  of  a  permanent  character,  or  where 
the  law  gives  the  master  unlimited  control 
over  the  acts  of  the  servant,  seems  not  to 
re»t  upon  any  well-founded  basis  in  present 
social  relations.  The  English  law  does  not 
regard  one  in  the  power  of  robbers  or  of  an 
armed  force  of  rebels  as  responsible,  crimir 
naliter,  for  his  acts.  No  more  should  one  be 
who  is  wholly  under  the  power  of  another,  as 
a  child  or  servant  may  be.  1  Russell,  Crimes, 
14.  See  Ch.  J.  Howe,  18  State  Trials,  293, 
394.  These  questions  should,  in  strictness,  be 
referred  to  the  jury  as  matters  of  fact.  See 
Duress. 

Ignorance  of  law  will  not  excuse  any  one. 
But  ignorance  of  fact  sometimes  renders  that 
innocent  which  would  otherwise  be  a  crime : 
as,  where  one  kills  an  innocent  person,  mi» 
taking  him  for  an  assassin  or  robber.  1  Hale 
PL  Cr.  c.  6 ;  1  RusselL  Crimes,  19,  20. 

WINCHESTER,  STATUTE  OF.    An 

English  statute,  13  Edw.  I.  1285,  relating  to 
the  internal  police  of  the  kingdom.  It  re- 
quired every  man  to  provide  nimself  with 
armor  to  aia  in  keeping  the  peace;  and  if  it 
did  not  create  the  offices  of  high  and  petty 
constables,  it  recognized  and  regulated  them, 
and  charged  them  with  duties  answering 
somewhat  to  those  of  our  militia  officers.  The 
statute  took  it«  name  from  the  ancient  capital 
of  the  kingdom.  It  was  repealed  by  the 
statute  of  7  &  8  Geo.  IV.  c.  27. 

WINDOW.  An  opening  made  in  the 
wall  of  a  house  to  admit  light  and  air,  and 
to  enable  those  who  are  in  to  look  out. 

The  owner  has  a  right  to  make  as  many 
windows  in  his  house,  when  not  built  on  the 
line  of  his  property,  as  he  may  deem  proper, 
although  by  so  doing  he  may  destroy  the  pri- 
vacy 01  his  neighbors.  Bacon,  Abr.  Actions 
in  General-  (B). 

In  cities  and  towns  it  is  evident  that  the 
owner  of  a  house  cannot  open  windows  in  the 
partition-wall  without  the  consent  of  the 
owner  of  the  adjoining  property,  unless  he 
possesses  the  right  of  having  ancient  lights, 
which  see.  The  opening  of  sach  windows 
and  destroying  the  privacy  of  the  adjoining 
property  is  not,  however,  actiona'bfe;  the 
remedy  against  such  encroachment  is  by  ob- 
structing them,  without  encroaching  upon 
the  rights  of  the  party  who  opened  them,  so 
as  to  prevent  a  right  from  being  acquired  by 
twenty  years'  use.  3  Campb.  82.  See  Light 
AND  Air. 

WIRTA.  A  measure  of  land  among  the 
Saxons,  containing  sixty  acres. 

WISBUT,  LAWS  OF.  See  CoDX,  | 
98. 
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WISCONSIN.    One  of  the  new  states 
of  the  United  States. 

2.  It  was  originally  a  part  of  the  territory  north- 
wMt  of  the  Ohio  river,  and  eubjeot  to  the  ordl- 
nanoe  of  July  13, 1797,  establiahing  that  territory. 
It  was  made  a  separate  territory,  with  the  name  of 
Wisconsin,  by  act  of  congress  approved  April  20, 
1836.  Said  territory  was  afterwards  divided,  and 
the  territory  of  Iowa  set  off,  June  12,  1838.  It 
was  admitted  into  the  Union  as  a  state  May  29, 
1848,  with  the  following  bonndaries,— viz. :  begin- 
ning at  the  northeast  corner  of  the  state  of  Illinois, 
«.e.  a  point  in  the  centre  of  lake  Michigan  where 
the  line  of  forty-two  degrees  and  thirty  minutes 
eroB^^s  the  same,  thence  running  with  the  bound- 
ary-line of  the  state  of  Michigan,  (brough  lake 
Michigan  and  Green  Bay,  to  the  mouth  of  Meno- 
munee  river,  thence  up  the  channel  of  said  river 
to  the  Brule  River,  thence  up  said  last-mentioned 
river  to  lake  Brule,  thence  along  the  southern  shore 
of  lake  Brule  in  a  direct  line  tn  the  centre  of  the 
ehannel  between  Middle  and  South  Islands  in  the 
lake  of  the  Desert,  thence  in  a  direct  line  to  the 
head- waters  of  the  Montreal  River,  as  marked  upon 
the  survey  made  by  Captain  Crawm,  thence  down 
the  main  chaunel  of  Montreal  river  to  the  middle 
of  lake  Superior,  thence  through  the  centre  of  lake 
Superior  to  the  mouth  of  the  St.  Louis  river, 
thence  up  the  main  ehannel  of  said  river  to  the 
first  rapids  in  the  same  above  the  Indian  village, 
according  to  Nicollet's  map.  thence  due  south  to 
the  main  branch  of  the  river  St  Croix,  thence 
down  the  main  channel  of  said  river  to  the  Missis- 
sippi, thence  down  the  centre  of  the  main  channel 
of  that  river  to  the  northwest  corner  of  the  state 
of  Illinois,  thence  due  east  with  the  northern 
boundary  of  the  state  of  Illinois  to  the  place  of 
beginning. 

3.  The  constitution  of  Wisconsin  was  adopted 
by  a  conveution  at  Madison,  on  the  first  day  of 
February,  1848.  The  constitution  is  prefaced  by  a 
bill  of  rights,  which  declares  that  all  men  are  bom 
tree  and  equal ;  that  there  shall  be  no  slavery  or 
involuntary  servitude  but  for  crime;  that  there 
shall  be  freedom  of  speech  and  of  the  press ;  that 
the  rights  of  petition  ought  to  exist;  that  indict- 
ment must  precede  trial;  that  there  should  be 
remedies  for  injury  to  property  or  person;  that 
there  shall  be  security  firom  unreasonable  searches 
of  house  or  person ;  defines  treason  ;  makes  all  ten- 
ures allodial ;  gives  aliens  the  same  rights  of  pro- 
perty as  subjects ;  abolishes  imprisonment  for  debts ; 
forbids  religious  tests  of  fitness  for  office  and  citi- 
teoship.  Every  male  person,  twenty-one  years  old  or 
more,  who  has  resided  in  the  state  one  year  next 
preceding  an  election,  and  ^ho  is  a  white  citizen 
of  the  Unitt«d  Stotes,  or  a  white  person  of  foreign 
birth  Y  ho  has  declared  his  intention  to  become  a 
eitizen,  or  a  person  of  Indian  blood  who  has  once 
been  declared  by  law  of  congress  to  be  a  eitizen  of 
the  United  States,  any  subsequent  act  of  congress 
to  the  contrary  notwithstanding,  or  a  civilised  per- 
son of  Indian  descent  not  a  member  of  any  tribe. 
And  the  right  may  be  extended  to  other  persons 
by  act  of  legislature  approved  by  a  minority  of  the 
Toters  at  a  general  election.  All  persons  under 
guardianship,  non  compos  mentis,  or  insane,  all 
persons  convicted  of  treason  or  felony,  unless  re- 
stored to  civil  rights,  are  excluded.  No  soldier, 
seaman,  or  marine  in  the  army  or  navy  of  the 
United  States  shall  be  deemed  a  resident  in  conse- 
quence of  being  stationed  within  the  state. 

The  Legislative  Power, 

4^  The  Senate  is  to  be  composed  of  not  more 
then  one -third  nor  less  than  one- fourth  the  num- 
ber of  the  representatives.  The  present  number 
Is  thirty,  elected  by  the  people  of  their  respective 


districts  for  one  year.  A  senator  must  be  a  quali- 
fied voter,  and  have  lived  in  the  state  one  year 
next  preceding  the  election. 

The  A—embiy  is  to  be  composed  of  not  less  than 
fifty-four  and  not  more  than  one  hundred  (the 
present  number  is  ninety-six),  elected  annually  in 
each  of  the  districts  into  which  the  state  is  divided 
for  the  purpose.  The  qualifications  to  be  the  same 
as  those  of  the  senators. 

An  apportionment  of  members  of  both  houses  is 
to  be  made  every  tenth  year  from  1855.  The  mem- 
bers are  exempt  from  arrest  on  civil  process  during 
the  session  of  the  legislature  and  fifteen  days  before 
and  after.  The  constitution  contains  the  usual 
provisions  for  organization  of  the  two  huuses ;  for 
giving,  each  house  the  regulation  and  control  of 
the  conduct  of  its  members  and  judging  of  their 
qualification ;  for  keeping  and  publishing  a  journal 
of  its  i^poeediogs;  for  open  sessions. 

The  Exeentive  Power. 

5*  The  Oovemw  is  elected  by  the  people,  for  the 
term  of  two  years.  In  case  two  have  an  equal 
number  of  votes  and  the  highest  number,  the  two 
houses  of  legislature  by  joint  ballot  designate  which 
of  the  two  shall  be  governor.  He  must  be  a  citi- 
icn  of  the  United  States,  and  a  qualified  voter  in 
the  state.  The  governor  is  commander-in-chief 
of. the  military  and  naval  forces  of  the  state;  has 
power  to  convene  the  legislature  on  extraordinary 
oocasions,  and  in  ease  of  invasion  or  danger  fVom 
the  prevalence  of  contagious  disease  at  the  seat  of 
government,  to  convene  them  at  any  other  suitable 
place  within  the  state ;  must  communicate  to  the 
legislature  at  every  session  the  condition  of  the 
state,  and  recommend  such  matters  to  them  for 
their  consideration  as  he  may  deem  expedient; 
transacts  all  necessary  business  with  the  officers  of 
the  government,  civil  and  military ;  must  expedite 
all  such  measures  as  may  be  resolved  upon  by  the 
legislature,  and  take  care  that  the  laws  be  faith- 
fully executed ;  has  the  power  to  grant  reprieves, 
commutations,  and  pardons  after  conviction  for  all 
offences  except  treason  and  cases  of  impeachment, 
upon  such  conditions  and  with  such  restrictions 
and  limitations  as  he  may  think  proper,  subject  to 
such  regulations  as  may  be  provided  by  law  rela- 
tive to  the  manner  of  applying  for  pardons.  Upon 
conviction  for  treason  he  has  the  power  to  suspend 
the  execution  of  the  sentence  until  the  case  is  re- 
ported to  the  legislature  at  its  next  meeting,  when 
the  legislature  may  either  pardon  or  commute  the 
sentence,  direct  the  execution  of  the  sentence,  or 
grant  a  further  reprieve.  He  must  annually  com- 
municate to  the  legislature  each  case  of  reprieve, 
commutation,  or  pardon  granted,  stating  the  name 
of  the  convict,  the  crime  of  which  he  was  con- 
victed, the  sentence  and  its  date,  and  the  date 
of  the  commutation,  pardon,  or  reprieve,  with  his 
reasons  for  granting  the  same. 

The  governor  may  also  veto  any  bill,  retumitig 
it  to  the  legislature  with  his  objections :  if  it  is  then 
passed  by  a  vote  of  two-thirds  in  each  house,  it 
becomes  a  law. 

0.  The  Lieutenant'Oovemnr  is  elected  at  the 
same  time  as  the  governor,  for  the  same  term,  and 
must  possess  the  same  qualifications  as  the  gov- 
ernor. He  is  president  of  the  senate,  but  has  only 
a  casting  vote.  In  case  of  the  impeachment  of  the 
governor,  or  of  his  removal  from  offijc,  death,  in- 
ability from  mental  or  physical  disease,  resigns 
tion,  or  absence  from  the  state,  the  powers  anii 
duties  of  the  office  devolve  upon  him  for  the  resi- 
due of  the  term,  until  the  governor  absent  or  iib- 
peaohed  has  returned,  or  the  disability  ceases. 
But  when  the  governor,  with  the  consent  of  the 
legislature,  is  out  of  the  state  in  time  of  war,  at  the 
head  of  the  military  force  thereof,  he  continnes 
oommander-in-shief  of  the  military  forces  of  the 
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itata.  If  during  a  vacancy  in  the  oflBce  of  gnr- 
emor  the  lieu  ten  ant- go  rem  or  is  ittpeaohed,  diis- 
plaeed,  resign,  die,  or  trom  mental  or  physical  dis- 
•aie  becomes  incapable  of  perlbrming  the  dati*j8 
of  his  office,  or  is  absent  from  the  state,  the  secre- 
tary of  state  is  to  act  as  governor  nntU  the  vacancy 
is  filled  or  the  disability  ceases. 

The  secrutary  of  state,  the  treasurer,  and  the 
attomey-gcnerul  are  chosen  by  the  people  for  two 
years.  Sheriffs,  coroners,  registers  of  deeds,  and 
district  attorneys  are  chosen  by  the  people  in  each 
eounty  for  two  years. 

7*A«  Judicial  Poiotr. 

T.  The*^H/»r«me  Court  couMSts  of  one  chief  and 
two  asciAtant  justices,  elected  by  the  people  for  the 
term  of  six  years.  It  is  a  court  of  appellate  juris- 
diction only,  but  may  issue  writs  of  mandamus, 
certiorari,  habeas  oorpns,  quo  warranto,  proq^dendo, 
and  supersedeas. 

The  Circuit  Court  is  oompored  of  judges  elected 
one  from  each  judicial  district  (the  present  number 
is  ten)  fur  the  term  of  six  years,  by  the  people.  A 
judge  muDt  be  at  least  twenty -five  years  old,  a 
citizen  of  the  United  States,  and  a  qualified  elector. 
Two  terms  of  the  court  are  to  be  held  by  the  judges 
annually  in  each  county,  and  special  law  terms 
also  as  the  statutes  may  provide.  This  court  has 
original  jurisdiction  of  all  civil  and  criminal  mi^t- 
ters,  and  appellate  jurisdiction  from  all  inferior 
courts  and  tribunals,  and  a  supervisory  power  over 
the  same. 

County  Courti  are  held  in  each  county,  and  in 
five  counties — Milwaukee,  La  Crosse,  St.  Croix, 
Douglass,  and  La  Pointe— have  a  civil  jurisdiction 
at  common  law  where  the  sum  involved  is  less  than 
five  thousand  dollars.  In  the  other  counties  they 
have  jurisdiction  of  probate  of  wills,  administra- 
tion of  estates  of  decedents,  care  of  minors,  and 
general  probate  jurisdiction  only. 

8«  Ju$tic«a  of  f  A«  P«anc  are  elected  in  each  town 
for  two  years,  by  the  people.  They  have  a  general 
Jurisdiction  in  civil  oases  arising  from  contracts, 
injury  to  persons  where  personal  property  is  sought 
to  be  recovered,  of  forcible  entry  and  detainer,  and 
to  recover  statute  penalties  where  the  amount  in- 
volved does  not  exceed  one  hundred  dollars,  with 
an  appellate  jurisdiction  to  the  circuit  or  county 
court.  They  have  a  criminal  jurisdiction  concur- 
rent with  the  circuit  court  where  the  fine  imposed 
is  less  than  one  hundred  dollars. 

Tribunal*  of  Conciliation  are  organized  in  the 
rarious  counties  under  statutes  which  have  final 
powers  when  the  parties  consent  to  their  arbitra- 
tion. 

The  state  may  incur  a  debt  of  one  hundred  thou- 
sand dollars,  bat  must  at  the  time  pass  a  law  rais- 
ing a  tax  sufficient  to  pay  principal  and  interest  in 
five  years,  which  is  to  be  irrepealable.  It  may  also 
borrow  money  to  repel  invasion. 

Corporations  without  banking  powers  may  be 
created  under  general  laws,  but  no  banking  cor- 

S oration  may  be  created  without  the  sanction  of  a 
irect  vote  of  the  people. 

WITENA-OEMOTB  (spelled,  also,  wit- 
tena-gemot,  gewitena-geniote,  from  the  Saxon 
vtto,  a  wise  man,  gemote,  assembly, — the 
assembly  of  wise  men). 

An  assembly  of  the  great  men  of  tbe  king- 
dom in  the  time  of  the  Saxons,  to  adyise  and 
assist  in  the  government  of  the  realm. 

3*  It  was  the  grand  council  of  the  king- 
dom, and  was  held,  generally,  ic  the  open 
air,  by  public  notice  or  particular  summons, 
io  or  near  some  city  or  populous  town.  These 
iiotices  or  8umn.onses  were  issued  upon  de- 
fcarmirMition  by  tbe  king's  select  council,  or 


the  body  met  without  notice,  when  tbe  throne 
was  vacant,  to  elect  a  new  king.  Subs^ 
quently  to  the  Norman  conquest  it  was  called 
commune  concilium  reyni,  curia  magna ,  and^ 
tinally,  parliament;  but  its  character  bad  be- 
come considerably  changed.  It  was  a  court 
of  last  resort  more  especFally  for  determining 
disputes  between  the  kin^  and  his  thanes, 
ana,  ultimately,  from  all  inferior  tribunals. 
Great  offenders,  particularly  those  who  were 
members  of  or  might  be  summoned  to  the 
king's  court,  were  here  tried.  The  casual 
loss  of  titlendeeds  was  supplied,  and  a  very 
extensive  equity  jurisdiction  exerci^-ed.  1 
Spence,  Eq.  J ur.  73-76 ;  1  Blackstone,  Comm. 
147, 148 ;  1  Reeve,  Hist.  Eng.  Law,  7 ;  9  Coke, 
Preface. 

8*  The  principal  duties  of  the  witcna-ge- 
mote,  besides  acting  as  high  court  of  judica- 
ture, was  to  elect  the  sovereign,  assist  at  hia 
coronation,  and  co-operate  in  the  enactment 
and  adminiRtration  of  the  laws.  It  made 
treaties  jointly  with  the  king,  and  aided  him 
in  directing  the  military  affairs  of  the  king- 
dom. Examinations  into  thestateof  churcbes, 
monasteries,  their  possessions,  discipline,  and 
morals,  were  made  before  this  tribunal.  It 
appointed  magistratei^,  and  regulated  (he  coin 
ot  the  kingdom.  It  also  provided  for  levy- 
ing upon  the  people  all  such  sums  as  the 
public  necessities  required;  and  no  property 
of  a  freeman  was,  in  iact,  taxable  without  the 
consent  of  the  gemote.  Bede,  lib.  2,  c.  5  ;  3 
Turner,  Angl.-Sax.  209  ;  1  Dugdule,  Mon.  20 ; 
Sax.  Chron.  126,  140. 

WITH  STRONG  HA2n>.  In  Plead- 
ing. A  technical  phrase  indispensable  in 
describing  a  forcible  entry  in  an  indictment. 
No  other  word  or  circumlocution  will  ansfwcr 
the  same  purpose.     8  Term,  357. 

WITHDRAWINO    A    JUROR.      In 

Practice.  An  agreement  made  between  tbe 
parties  in  a  suit  to  require  one  of  the  twelve 
jurors  impanelled  to  try  a  cause  to  leave  the 
jury-box ;  the  act  of  leaving  the  box  by 
8UCD  a  juror  is  also  called  the  withdrawing  a 
juror. 

This  arrangement  usually  takes  place  at 
the  recommendation  of  the  judge,  wnen  it  is 
obviously  improper  the  case  should  proceed 
any  further. 

The  effect  of  withdrawing  a  juror  puts  an 
end  to  that  particular  trial,  and  each  party 
must  pay  bis  own  costs.  3  Term,  657 ;  2 
Dowl.  /21 ;  1  Crompt.  M.  &  R.  Exch.  64. 

But  the  plaintiff  may  bring  a  new  suit  for 
the  same  cause  of  action.  Ky.  &,  M.  402; 
3  Barnew.  &  Ad.  349.  See  3  Chitty,  Pract 
916. 

WITHDRAWINO    RECORD.       The 

withdrawing  by  plaintiff's  attoiney  of  the 
nisi  prius  record  filed  in  a  cause,  before  jury 
is  sworn,  has  the  same  effect  as  a  motion  to 
postpone.  2  Garr.  &  P.  185 ;  3  Campb.  333 ; 
Paine  &  Duer,  Pract.  465. 

WITHRRNAM.      In    Praotioe.     Tbe 

name  of  a  writ  which  issues  on  the  return 
of  elongala  to  an  alias  or  pluries  writ  of  re* 
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plevin,  by  which  the  sheriff  is  oommanded  to 
take  the  defendant's  own  goods  which  may 
be  found  in  his  bailiwick,  and  keep  them 
safely,  not  to  deliver  them  to  the  plaintiif 
until  such  time  as  the  defendant  chooses  to 
Bobmit  himself  and  allow  the  distress,  and 
the  whole  of  it  to  be  repleyied,  and  he  is 
thereby  further  commanded  that  he  do  return 
to  the  court  in  what  manner  he  shall  have 
executed  the  writ.  Hammond,  Nisi  P.  453  ; 
Coke,  2d  Inst.  140 ;  Fitzherbert,  Jf at.  Brer. 
68, 69 ;  Grotius,  3.  2. 4.  n.  1. 

WITHOUT  DAT.  This  signifies  that 
the  cause  or  thine  to  which  it  relates  is  inde- 
finitely adjournea:  as,  when  a  case  is  ad- 
journed without  day  it  is  not  again  to  be 
inquired  into.  When  the  legislature  adjourn 
without  day,  they  are  not  to  meet  again.  This 
b  usually  expressed  in  Latin,  sine  die, 

WITHOUT  IMPBACHMBKT  OF 
WA8TB.  When  a  tenant  for  life  holds  the 
land  without  impeachment  of  waste,  he  is, 
of  coiorsey  dispunishable  for  waste,  whether 
wilful  or  otherwise.  But  still  this  right 
■vust  not  be  wantonly  abused  so  as  to  destroy 
the  estate;  and  he  will  be  enjoined  from  com- 
mitting malicious  waste.  Dane,  Abr.  o.  78, 
a.  14,  i  7 ;  Bacon,  Abr.  Wiute  (N) ;  2  £q.  Gas. 
Abr.  Waste  (A,  pi.  8) ;  2  Bouvier,  Inst.  n. 
2402.    SeelMFBACHMKiTTOFWASTB;  Wasti. 

WITHOUT  RBCOURSB.  See  Sans 
Bbgouss;  Indorsxmint. 

WITHOUT  RBSERVB.  These  words 
are  frequently  used  in  conditions  of  sale  at 
public  auction,  that  the  property  offered,  or 
to  be  offered,  for  sale,  will  oe  sold  mihoui 
reserve. 

When  a  property  is  advertised  to  be  sold 
without  reserve,  if  a  puffer  be  employed  to 
bid,  and  actually  bid  at  the  sale,  tne  courts 
will  not  enforce  a  contract  against  a  purchaser, 
into  which  he  may  have  been  drawn  by  the 
vendor's  want  of  faith.    5  Madd.  Oh.  34.    See 

PUFFXR. 

WITHOUT  THIS,  THAT.  In  Plead- 
fni;.  These  are  technical  words  used  in  a  tra- 
verse (q.v,)  for  the  purpose  of  denying  a  mate- 
rial fact  in  the  preceding  pleadings,  whether 
declaration,  plea,  replication,  etc.  In  Latin 
it  is  called  abs(jiue  Aoe  (q.v.),  Lawes,  Plead. 
119 ;  Gomyns,  Dig.  Pleader  (G 1) ;  Summary  of 
Pleading,  75 ;  1  Saund.  103,  n. ;  Ld.  Baym. 
641;  1  Burr.  320;  1  Chitty«  Plead.  576, 
note  a. 

WITNESS  (Anglo-Saxon  vitan^  to  know). 

In  Praotioe.  One  who  testifies  to  what 
he  knows.  One  who  testifies  under  oath  to 
something  which  he  knows  at  first  hand.  1 
Qreenleaf,  £v.  {{  98,  328. 

One  who  is  called  upon  to  be  present  at  a 
transaction,  as,  a  wedding,  or  the  making  of 
a  will.  When  a  person  signs  his  name  to  an 
instrnment,  as,  a  deed,  a  bond,  and  the  like, 
to  signify  that  the  same  was  executed  in  his 
preeence,  he  is  called  an  attesting  witness. 

%  The  principal  rules  relating  to  wit- 
nesses are  the  same  in  civil  and  in  criminal 
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oases,  and  the  same  in  all  the  courts,  as  well 
in  those  various  courts  whose  forms  of  pro* 
oeeding  are  borrowed  from  the  civil  law,  as 
in  those  of  the  common  law.  3  Qreenleaf, 
Ev.  K  249,  402;  2  Ves.  Oh.  41;  17  Mass. 
303;  4  T.  fi,  Monr.  Ky.  20,  167. 

As  TO  THE  COMPETSNCT  OF  WITNESSES.    All 

persons,  of  whatever  nation,  may  be  wit- 
nesses. Bacon,  Abr.  Evidence  (A) ;  Jacob, 
Law  Diet.  Evidence,  But  in  saying  ^is  we 
must,  of  course,  except  such  as  are  excluded 
by  the  very  definition  of  the  term ;  and  we 
have  seen  it  to  be  essential  that  a  witness 
should  qualify  himself  by  taking  an  oath. 
Therefore,  all  who  cannot  understand  the 
nature  and  obligation  of  an  oath,  or  whose 
religious  belief  is  so  defective  as  to  nullify 
and  render  it  nugatory,  or  whose  crimes  have 
been  such  as  to  indicate  an  extreme  insensi* 
bility  to  its  sanctions,  are  excluded.  And, 
accordingly,  the  following  classes  of  persons 
have  been  pronounced  by  the  common  law  to 
be  incompetent.  5  Mas.  0. 0. 18.  See  Oath 
Infants  so  young  as  to  be  unable  to  appr»> 
ciate  the  nature  and  binding  quality  of  an 
oath.      A  child  under  the  age  of  fourteen  is 

5 resumed  incapable  until  capacity  be  shown, 
int  the  law  fixes  no  limit  or  age  which  will 
of  itself  exclude.  A  child  five  years  old  htji 
been  admitted  to  testify.  1  Qreenleaf,  £v.  { 
367 ;  1  Phillippe,  Ev.  with  Oowen  and  Hill'a 
notes,  3d  ed.  4;  3  Oarr.  &  P.  598 ;  1  Mood. 
Or.  Oasw  86 ;  10  Mass.  225 ;  8  Johns.  N.  Y. 
98. 

8*  Idiots,  lunatics,  intoxicated  persons,  and, 
^nerall^,  those  who  labor  under  such  priva- 
tion or  imbecility  of  mind  that  they  cannot 
understand  the  nature  and  obligation  of  an 
oath.  The  competency  of  such  is  restored 
with  the  recovery  or  acquisition,  10  Johns, 
N.  Y.  362;  28  Conn.  177;  16  Vt.  474;  7 
Wheat.  453 ;  2  Leach,  Or.  Cas.  482,  of  this 
power.  And  so  a  lunatic  in  a  lucid  interval 
may  testify.  1  Qreenleaf,  Ev.  {  365.  Per- 
sons deaf  and  dumb  from  their  birth  are 
presumed  to  come  within  this  principle  of 
exclusion  until  the  contrary  be  shown.  1 
Qreenleaf,  Ev.  2  366.  See  1  Leach,  Or.  Cas. 
465 ;  3  Carr.  k  P.  127 ;  8  Conn.  93 ;  14  Mass. 
207 ;  5  Blackf.  Ind.  295.  A  person  in  a  state 
of  intoxication  cannot  be  aamitted  as  a  wit- 
ness. 15  Serg.  &  R.  Penn.  235.  See  Ray, 
Med.  Jar.  c.  22,  {{  30iK  311 ;  16  Johns.  N.  Y. 
143. 

8uch  as  are  insensible  to  the  obligation  of 
an  oath,  from  defect  of  religious  sentiment  of 
belief  Atheists,  and  persons  disbelieving  in 
any  system  of  divine  rewards  and  punish- 
ments, are  of  this  class.  It  is  reckoned  suf 
ficient  (qualification  in  this  particular  if  one 
believe  m  a  Qod  and  that  he  will  reward  and 
punish  us  according  to  our  deserts.  It  is 
enough  to  believe  that  such  punishment  visits 
us  in  this  world  only.  1  Qreenleaf,  Ev.  { 
369;  5  Mas. CO.  18;  14  Mass.  184;  26 Penn. 
St.  274 ;  1  Swan,  Tenn.  44 ;  16  Ohio,  121 ; 
7  Conn.  66.  It  would  seem  to  be  sufficient 
to  believe  ir  such  punishment  as  existing 
for  perjury  #nly, — if  indeed  it  bo  supnoa- 
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able  that  a  man  mi^ht  believe  thus  much 
without  eztendine  his  faith  to  any  general 
BYstem  of  rewaroB  and  punishments;  and 
this  is  declared  sufficient  in  New  York,  by 
statute.    2  Rev.  Stat.  N.  Y.  ed.  1852,  653. 

It  matters  not,  however,  so  far  as  mere 
competency  is  concerned,  that  a  witness 
should  believe  in  one  God,  or  in  one  God 
rather  than  another,  or  should  hold  any  par- 
ticular form  of  religious  belief,  providea  only 
that  he  brings  himself  within  tne  rule  above 
laid  down.  And,  therefore,  the  oath  may 
be  administered  in  any  form  whatever,  and 
with  any  ceremonies  whatever,  that  will  bind 
the  conscience  of  the  witness.  1  Greenleaf, 
Ev.  i  371 ;  1  Atk.  Gh.  21 ;  WUles,  538.  See 
Oath. 

Persons  infamous,  t.e.  those  who  have  com- 
mitted and  been  legally  convicted  of  crimes 
the  nature  and  magnitude  of  which  show 
them  to  be  insensible  to  the  obligation  of  an 
oath.  See  Infaxt.  Such  crimes  are  enu- 
merated under  the  heads  of  treason,  felonv, 
and  the  crimen  falsi,  1  Greenleaf,  Ev.  {  373 ; 
Crimen  Falsi  ;  2  Dods.  Adm.  191. 

4*  The  only  method  of  establishing  in- 
famy is  by  proiducing  the  record  of  convic- 
tion. It  IS  not  even  sufficient  to  show  an 
admission  of  guilt  by  the  witness  himself.  9 
Cow.  N.  Y.  707 ;  2  Mass.  108 ;  2  Mart.  La. 
K.  8. 466 ;  1  Starkie,  Ev.  3d  Am.  ed.  144.  And 
pardon  or  the  reversal  of  a  sentence  restores 
the  competency  of  an  infamous  person,  unless 
where  this  disability  is  annexed  to  an  of- 
fence by  a  statute  in  express  terms.  1 
Greenleaf,  Ev.  {  378 ;  2  Salk.  513 ;  2  Hai^ 
grave,  Jurid.  Arg.  221. 

This  exclusion  on  account  of  infamv  or 
defect  in  religious  belief  applies  only  where 
a  person  is  offered  as  a  witness.  1  Bost.  Law 
Rep.  347,  348 ;  1  Greenleaf.  Ev.  {  374 ;  2  Q. 
B.  y21.  But  wherever  one  is  a  party  to  the 
suit,  wishing  to  make  affidavit  in  the  usuid 
course  of  proceeding,  and,  in  general,  wher- 
ever the  law  requires  an  oath  as  the  condi- 
tion of  its  protection  or  its  aid,  it  presumes 
oonclusively  and  absolutely  that  all  persons 
are  capable  of  an  oath.  Starkie,  Ev.  393; 
Bacon,  Abr.  Evidence  /  Jacob,  Law  Diet. 
Evidence;  1  Phillipps,  Ev.  pp.  1-25,  and 
Cowen  and  Hill's  Notes,  nn.  1-18 ;  1  Ashm. 
Penn.  67. 

Slaves  were  generally  held  incompetent  to 
testify,  by  statutory  provisions,  in  tne  slave 
states,  in  suits  between  white  persons.  7  T. 
B.  Monr.  Ky.  91 ;  4  Ohio,  353 ;  5  Litt.  Ky. 
171 ;  3  Harr.  &  J.  Md.  97 ;  1  M'Cord,  So.  C. 
430. 

And,  again,  in  saying  that  all  persons  may 
be  witnesses,  it  is  not  meant  that  all  persons 
mav  testify  in  all  cases.  The  testimony  of 
such  as  are  generally  qualified  and  competent 
under  other  circumstances  or  as  to  other 
matters  is  sometimes  excluded  out  of  regard 
to  their  special  relations  to  the  cause  in  issue 
or  the  parties,  or  from  some  other  circum- 
stances not  working  a  general  disqualifica- 
tion. 

5.  Parties  to  the  record  are  not  compe- 


tent witnesses  for  themselves  or  their  co-sait 
ors.  See  Conn.  Comp.  Stat.  1854,  95,  {  141 ; 
Ohio  Stat.  1850,  Mar.  3,  H  I.  2 :  Mich.  Rev. 
Stat  1846,  c.  102,  {  100 ;  3  N.  Y.  Rev.  Stav. 
3d  ed.  769  :  Wise.  Rev.  Stat.  1849,  o.  98.  {{ 
57,  60 ;  Nixon,  N.  J.  Dig.  1855,  187 :  Mo. 
Rev.  Stat  1845,  c.  93,  {{  21,  25 ;  Mans.  Gen. 
Stat.  1860,  673 ;  Me.  Rev.  Stat  1857,  e.  82, 
a  78,  83 ;  N.  H.  Act  of  1857,  c.  1952 ;  R.  L 
Rev.  Stat  1857,  c.  187,  {  34.  Nor  are  they 
compellable  to  testify  for  the  adverse  party, 
7  Bingh.  395 ;  20  Johns.  N.  Y.  142 ;  21  Pick, 
Mass.  57 ;  11  Conn.  342 ;  but  they  are  com- 
petent to  do  so ;  although  one  of  several  oo- 
suitors  cannot  thus  become  a  witness  for  the 
adversary  without  the  consent  of  his  asso- 
ciates. 1  Greenleaf,  Ev.  {  354 ;  12  Pet  149 ;  5 
How.  91 ;  6  Humphr.  Tenn.  405 ;  3  Washb. 
Yt  371.  Regard  is  had  not  merely  to  the 
nominal  party  to  the  record,  but  also  to  the 
real  party  in  interest ;  and  the  former  will 
not  be  allowed  to  testihr  for  the  adverse  side 
without. the  consent  of  the  latter.  1  Green- 
leaf, Ev.  22  329-364 ;  16  Pick.  Mass.  501 ;  20 
Johns.  N.  Y.  142 ;  12  Conn.  134. 

In  some  jurisdictions  a  party  has  the  right 
of  compelling  his  adversary  to  answer  inter- 
rogatories under  oath,  as  uso  to  appear  and 
testify.  And,  in  equity,  parties  may  reoipro* 
cally  require  and  use  each  other's  testimony; 
and  the  answer  of  a  defendant  as  to  anj 
matters  stated  in  the  bill  is  evidence  in  hu 
own  fkvor.  1  Greenleaf,  Ev.  2  329 ;  2  Story, 
Eo.  Jur.  1528 ;  Gresley,  E9.  Ev.  243. 

There  are  other  exceptions  to  this  rule. 
Cases  where  the  adverse  party  has  been  guilty 
of  some  fraud  or  other  tortious  and  unwar- 
rantable act  of  intermeddling  with  the  com- 
plainant's goods,  and  no  other  evidence  than 
that  of  the  complainant  himself  can  be  had 
of  the  amount  of  damage, — cases,  also,  where 
evidence  of  the  parties  is  deemed  essential 
to  the  purposes  of  public  justice,  no  other 
evidence  being  attainable, — are  such  ezcep> 
tions.  1  Greenleaf,  Ev.  2  348 ;  1  Vern.  CL 
308 ;  1  Me.  27 ;  11  id.  412.  See  12  Meto. 
Mass.  44 ;  6  Watts  &  S.  Penn.  495 ;  3  Mich. 
51 ;  10  Penn.  St  45. 

On  this  same  principle,  persons  direetijf 
interested  in  the  result  of  ihe  suit,  see  Imtk- 
SEST,  or  in  the  record  as  an  instrument  of 
evidence,  are  excluded ;  and  where  the  event 
of  the  cause  turns  upon  a  question  which  if 
decided  one  way  would  render  the  part7 
offered  as  a  witness  liable,  while  a  contranr 
decision  would  protect  him,  he  is  excluded. 
Starkie,  Ev.  1730.  But  to  this  rule,  also, 
there  are  exceptions,  Starkie,  Ev.  1731,  of 
which  the  case  of  agents  testifying  as  to 
matters  to  which  their  agency  extended  forms 
one.  Starkie,  Ev.  83-91 ;  1  Phillipps,  Ev. 
pp.  81-161,  and  Cowen  and  Hill's  Notes,  nn. 
74>138 ;  1  Greenleaf,  Ev.  \\  386-431. 

6*  Eushand  and  w\fe  are  excluded  from 
giving  testimony  for  or  against  each  other 
when  either  is  a  party  to  the  suit  or  inte- 
rested. And  neither  is  competent  to  prove  a 
fact  directly  tendioff  to  criminate  the  other. 
This  rule  is  founded  partly  on  their  idendij 
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of  interest,  and  partly,  perhaps  chiefly,  on 
the  policy  of  the  law  which  aims  to  protect 
the  confidence  between  man  and  wife  that  is 
essential  to  the  comfort  of  the  married  rela- 
tion, and,  through  that,  to  the  good  order  of 
society.  Whether  or  not  the  disabilitT  of 
hosband  or  wife  may  eyer  be  removed  by 
consent  of  the  other  is  matter  of  diepnte.  1 
Ves.  Ch.  49 ;  1  Wheat  Crim.  C v.  N.  Y.  479 ; 
4  Term,  679 ;  3  Carr.  Ar  P.  558 ;  1  Greenleaf, 
£▼.  2  340.  But  it  is  not  removed  by  the 
death  of  the  other,  nor  by  the  dissolution  of 
the  marriage  relation. 

Some  exceptions  to  this  rule,  1  Greenleaf, 
£v.  2  343,  are  admitted  out  of  necessity  for 
the  protection  of  husband  and  wife  against 
each  other,  and  for  the  sekeof  public  justice. 
Bacon,  Abr.  Evidence  ( A) ;  1  Greenleaf,  £v. 
«  334r-347;  1  Phillipps,  £v.  69-^1,  and 
Gowen  and  Hill's  Notes,  nn.  53-74 ;  Starkie, 
£v.  p.  iv.  706-715 ;  1  Yes.  Gh.  49 ;  1  Jebbs 
&  S.  563  ;  Ry.  &  M.  Gr.  Gas.  253. 

Parlies  to  negotiable  instruments  are,  in 
some  jurisdictions,  held  ineompetent  to  in- 
vaUdcUe  these  instruments  to  which  they  have 
given  currency  by  their  signature.  Such 
seems  to  be  the  prevailing,  but  not  universal, 
rule  in  the  United  States ;  while  in  England 
such  testimony  is  admitted.  1  Greenleaf, 
£v.  2J  383-^86;  1  Term.  296;  11  £ast,  309; 
9  Mete.  Mass.  471 ;  12  Pet  149 ;  3  How.  73; 
13  ici.  229 ;  5  N.  H.  147 ;  4  Me.  191,  374 ;  20 
Penn.  St.  469 ;  22  id.  492 ;  24  Y t.  459 ;  18 
Ohio,  579 ;  1  Miss.  541 ;  3  Rand.  Ya.  316 ;  1 
Conn.  260 ;  3  M'Gord,  So.  G.  71 ;  4  Tex.  371 ; 
3  Harr.  &  J.  Md.  172 ;  2  Harr.  N.  J.  192. 

And,  finally,  there  are  certain  priviUged 
eommunieations,  1  Greenleaf,  £v.  {{  236-&5, 
to  which  the  recipient  of  them,  from  gene- 
ral considerations  of  policy,  is  not  allowed  to 
testify. 

Attorneys,  counsellors,  and  solicitors  at  law, 
and  members  of  the  legal  profession  generally, 
are  not  competent  to  testify  to  confidential  com- 
munications, or  to  produce  papers  received 
from  their  clients  in  the  course  of  professional 
bu^ess  relative  thereto  and  pending  the  re- 
lation of  counsel  or  attorney  and  client.  This 
incompetency  is  the  privuege  of  the  client, 
and  continues  forever,  unless  removed  by  his 
consent    Starkie,  £v.  395-401. 

The  same  principle  extends  to  the  case  of 
attorney's  clerk  coming  to  the  knowledge  of 
such  communications  while  employed  in  that 
capacity;  also  to  that  of  interpreters  and 
other  necessary  agents  and  organs  of  commu- 
nication between  vie  client  and  legal  adviser; 
io,  also,  to  the  case  of  an  arbitrator.  1  Green- 
leaf, £v.  I  239. 

But  it  does  not  extend  to  the  case  of  any 
sther  class  of  professional  men :  such  as  con- 
fessors or  other  relinons  advisers,  or  physi- 
cians. 1  Phillipps,  £v.  161-177,  and  Gowen 
k  Hill's  Notes,  nn.  139-153. 

Judges  are  not  allowed  to  testify  to  what 
was  made  known  to  them  or  took  place  before 
them  in  the  hearing  of  causes.  1  Greenleaf, 
Ey.  (  249. 

lirsons  in  possession  of  secrets  of  state  or 


matters  the  disclosure  of  which  would  bo 
prejudicial  to  the  public  interest,  are  not  al- 
lowed to  testify  thereto.  1  Greenleaf,  £v,  {) 
250-252  (A). 

Grand  jurors  and  persons  present  before  a 
grand  jury,  1  Greenleaf,  £v.  2  252,  are  not 
permitted  to  testify  to  the  proceedings  had 
before  that  body.  1  Phillipps,  £v.  177-184, 
and  Gowen  k  Hill's  Notes,  nn.  154-157.  See 
Privileged  Gommunications. 

T*  The  means  of  sKcurino  the  atteni>- 
ANCE  AND  TESTIMONY  OF  WITNESSES.  In  gene- 
ral, all  persons  who  are  competent  may  be 
compelled  to  attend  and  testify.  Yet  it  would 
seem  that  experts  who  are  permitted  to  testify 
to  their  opinion  in  cases  wnere  the  inference 
to  be  drawn  by  the  iury  "  is  one  of  skill  and 
jud^ent,''  cannot  be  compelled  to  give  their 
opinion,  unless  in  pursuance  of  a  special  con^ 
tract  for  their  time  and  services.  1  Greenleaf, 
£v.  2  310,  n.  3 ;  1  Garr.  k  K.  23. 

Provision  has  been  made  by  statute,  in  most 
if  not  in  all  of  the  states,  for  the  case  of  persons 
living  at  an  inconvenient  distance  from  the 
place  of  trial,  as  well  as  for  the  case  of  such 
as  are  sick  or  about  to  leave  the  state,  or 
otherwise  likely  to  be  put  to  great  inconve- 
nience by  a  compulsory  attendance,  and  also 
for  such  as  are  already  in  a  foreien  jurisdic- 
tion, by  allowing  the  taking  of  tneir  deposi- 
tion in  writing  before  some  magistrate  near 
at  hand,  to  be  read  at  the  trial.  1  Greenleaf^ 
£v.  {  321. 

In  criminal  cases,  where  the  state  itself  is 
the  plaintiff  prosecuting  an  offence  committed 
against  the  public,  all  persons  are  compellable 
to  appear  and  testify  without  any  previous 
tender  of  their  fees ;  and  any  bystander  in 
court  may  be  compelled  to  testify  without  a 
previous  summons  or  tender  of  fees.  1 
Greenleaf,  £v.  J  311 ;  4  Gow.  N.  Y.  49;  13 
Mass.  501 ;  4  Gush.  Mass.  249 ;  2  Lew.  Gr. 
Gas.  259. 

But  in  civil  suits  which  are  between  man 
and  man,  a  party  is  allowed  to  compel  the 
attendance  and  testimony  of  a  witness  only 
on  condition  of  a  prepayment  or  tender  of  his 
fees  for  travel  to  the  place  of  trial,  and  for 
one  day's  attendance  there.  This  seems, 
as  a  general  rule,  to  be  the  least  that  can  be 
tendered.  1'  Greenleaf,  £v.  {  310 ;  4  Johns. 
N.  Y.  311 ;  1  Mete.  Mass.  293;  8  Mo.  288; 
41  N.  H.  121.  In  the  courts  of  the  United 
States,  as  well  as  in  England,  a  witness  may 
require  his  fees  for  travel  both  ways.  1 
Greenleaf,  Ev.  J  310;  1  Starkie,  Ev.  110 ;  6 
Taunt.  88.  And  in  civil  cases  a  person  can» 
not  be  compelled  to  testify,  although  he 
chance  to  be  present  in  court,  unless  regu- 
larly summoned  and  tendered  his  fees.  1  Phil- 
lipps, £v.  Gowen  k  Hill's  Notes,  n.  338.  Being 
in  attendance  in  obedience  to  a  summons,  he 
may,  nevertheless,  refuse  to  testify  from  day 
to  aay,  unless  his  daily  fees  are  paid  or  ten- 
dered. 2  Phillipps,  Ev.  {  376.  Whether  or 
not  he  may  refuse  to  aiiend  from  day  to  day 
without  the  prepayment  or  tender  of  his  daily 
fees,  is  a  matter  about  which  there  are  differ- 
ent decisions.    1  Greenleaf,  Ev.  2  310 ;  10  Yt. 
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493 ;  14  East,  15.  A  witness  may  maintain 
an  action  against  the  party  summoning  him 
for  his  fees.    Starkie,  £y.  1727. 

8*  Witnesses  are  also  compellable  to  pro- 
duee  papers  in  their  custody  to  which  either 
party  has  a  right  as  eyidence,  on  the  same 
principle  that  they  are  required  to  testify 
what  they  know.  1  Greenleafi  £y.  |  558. 
But  there  is  this  difference  between  the  obli- 
gation of  a  witness  to  testify  to  facts  and  the 
obligation  to  produce  papers. — ^to  wit :  that  in 
the  latter  case  he  is  not  compellable  to  pro- 
duce title-deeds  or  other  documents  belonging 
to  him  or  to  one  for  whom  he  holds  them  as  agent^ 
where  the  production  would  prejudice  his  own 
or  his  principal's  ciyil  rights,-— an  exemption 
whioh  IS  not  allowed  in  reference  to  oral  tes- 
timony. 1  Starkie,  £y.  1722, 1723.  But  in  all 
oases  the  witness  must  bring  the  documents, 
if  regularly  summoned  to  do  so,  and  the  court 
will  decide  as  to  the  question  of  producing 
Ihem.    See  DiscoyxsT. 

The  attendance  of  witnesses  is  ordinarily  pro- 
€«red  by  means  of  a  writ  of  subpoena ;  some- 
limes,  when  they  are  in  custody,  by  a  writ  of 
habeas  corpus  aatesHficandum;  and  sometimes, 
in  criminal  cases,  by  their  own  recognizance, 
otther  with  or  without  sureties.  1  Greenleaf, 
Sy.  H  309,  312,  313 ;  2  PhiUipps,  Ey.  370, 
374»  If  a  witness  disobey  the  summons,  pro- 
eoss  of  attachment  for  contempt  will  issue  to 
enforce  his  attendance,  and  an  action  also 
lies  against  him  at  common  law.  1  Green- 
leaf,  £y.  {  319 ;  1  Starkie,  fiy.  1727 ;  2  Phil- 
lipns,  £y.  376,  377. 

Nor  can  any  third  party  interyene  to  pre- 
vent the  attendance  of  a  witness.  Neither 
oan  he  take  adyantage  of  a  witness's  attend- 
ance at  the  place  of  trial  to  arrest  him.  Wit- 
nesses are  protected  from  arrest  while  going 
to  the  place  of  trial,  while  attending  there 
for  the  purpose  of  testifying,  and  on  their 
return,— «eundo,  morando,  et  r«c2eutu2o,— -it  be- 
ma  the  policy  of  the  law  as  well  to  encourage 
and  facuitate  as  to  enforce  the  attendance  of 
witnesses.  1  Greenleaf,  £y.  }  316;  1  Starkie, 
Xy.  119.    See  Arrxst. 

0«  As  TO  TRB  BZAMINATION  OW  WITNKS8B8. 

In  the  common-law  courts,  examinations  are 
had  9ivd  noes,  in  open  court,  by  questions  and 
answers.  The  same  course  is  now  adopted 
to  a  great  extent  in  equity  and  admiralty 
•onrts,  and  others  proceeding  according  to 
the  forms  of  the  oiyu  law:  But  the  regular 
method  of  examining  in  these  last-aamed 
oourts  is  by  deposition  taken  in  writing  out 
of  court.  2  Parsons,  Marit.  Law,  721;  2 
Gonkling,  Adm.  Pract  284;  2  Story,  £q.  Jar. 
I  1527 ;  3  Greenleaf,  £y.  {  251. 

On  motion,  in  ciyil  and  criminal  oases,  wit- 
nesses will  generally  be  excluded  from  the 
oourt-room  while  others  are  undergoing  ex- 
amination in  the  same  case:  this,  howeyer, 
is  not  matter  of  right,  but  within  the  discre- 
tion of  the  court.  1  Starkie,  Ey.  1733;  1 
Greenleaf,  Ey.  {  432;  2  PhiUipps,  £y.  395; 
4  Carr.  &  P.  585  ;  7  ie2.  632 ;  2  Swan,  Tenn. 
1237;  3  Wise.  214. 

Witnesses  are  required  to  testify  from  their 


own  knowledge  and  recollection.  Yet  they 
are  permitted  to  refresh  their  memory  by 
reference,  while  on  the  stand,  to  papers  wri^ 
ten  at  or  yery  near  the  time  of  the  transao* 
tion  in  Question, — eyen  though  they  were  noi 
written  ny  Uiemselyes  and  Siough  the  writ- 
ing in  itself  would  be  inadmissible  in  eyi- 
dence.  1  Greenleaf,  £y.  U  436-440;  2 
PhiUipps,  Ey.  411-416;  2  Gowen  A  HiU's 
Notes,  n.  377 ;  1  Starkie,  £y.  128 ;  20  Pick. 
Mass.  441 ;  2  Carr.  &  P.  75 ;  10  N.  H.  544 

Being  once  in  attendance,  a  witness  may, 
in  general,  be  compelled  to  answer  all  qnea- 
tions  that  may  legally  be  put  to  him.  See 
fiyinsNGB. 

Yet  there  are  exceptions  to  this  role.  He 
is  not  compeUable  where  the  answer  would 
haye  a  tendency  to  expose  him  to  a  penal  lia- 
bility or  any  kind  of  punishment,  or  to  a 
criminal  charge  or  a  foiteitnre  of  his  estatou 
1  Greenleaf,  Ey.  H  451, 453 ;  2  PhUlipps,  Er. 
417.    See  PRiyiLiox. 

The  court,  it  is  said,  decides  as  to  the  tend- 
ency of  the  answer,  and  will  instruct  tho 
witness  as  to  his  priyilege.  2  PhiUipps,  £y. 
417 ;  4  Cush.  Mass.  594;  1  Den.  N.  Y.  319. 
It  has  been  held  that  the  question  whether  an 
answer  would  haye  this  tendency  is  to  bO 
determined  by  the  oath  of  the  witness.  17 
Jur.  393.  And  in  point  of  fact,  out  of  the 
necessity  of  the  case,  it  is  a  matter  which 
the  witness  may  be  said  practically  to  decide 
for  himself.  The  witness  may  answer  if  he 
chooses;  and  if  he  do  answer  after  haying 
been  adrised  of  his  priyUeges,  he  must  an* 
swer  in  full ;  and  his  answer  may  be  used 
in  eyidence  against  him  for  all  purposes.  1 
Greenleaf,  £y.  H  451,  453 ;  1  Starkie,  Ey. 
144;  2  PhiUipps.  Ey.  425;  4  Wend.  N.  Y. 
252;  11  Gush.  Mass.  437;  12  Yt.  491;  SO 
N.  H.  540. 

Whether  a  witness  be  compellable  to  answer 
to  his  own  degradation  or  mfamy  is  a  point 
as  to  which  some  distinctions  are  to  be  tuten: 
a  witness  cannot  reftise  to  testify  simply 
because  his  answer  would  tend  to  disgrace 
him ;  it  must  be  seen  to  haye  that  effect  cer- 
tainly and  directly.  1  Greenleaf,  Ey.  {  456. 
He  cannot,  it  would  seem,  refuse  to  giye  te^ 
timony  which  is  material  and  releyant  to  the 
issue,  for  the  reason  that  it  would  dismiao 
him.  1  Greenleaf,  Ey.  {  454 ;  1  Mood,  lb  M. 
108 ;  4  Wend.  N.  Y.  260;  2  Ired.  No.  C.  346. 

10«  But  it  would  appear  that  he  may  r^ 
fiise  where  the  question  (being  one  put  oa 
cros8-oxamination|  is  not  releyant  and  mate- 
rial, and  does  not  m  any  way  affect  the  credit 
of  the  witness.  1  Greenleaf,  £y.  {  458;  8 
Campb.  519 ;  13  N.  fi.  92 ;  1  Gray,  Mass. 
108.  Whether  a  witness,  when  a  question  is 
put  on  the  cross-examination  which  is  not 
releyant  and  material  to  the  issue,  yet  goee 
to  affect  his  credit,  will  be  protected  in  r^ 
fiising  to  answer,  simply  on  tne  ground  that 
his  answer  would  haye  a  direct  and  certain 
effect  to  disgrace  him,  is  a  matter  not  clearly 
agreed  upon.  There  is  good  reason  to  iiold 
that  a  witness  should  be  compelled  to  on* 
swer  in  such  a  case.    1  Greenleaf,  Sy.  |  4  W ; 
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I  Starkie,  £y.  144-147 ;  2  Phillipps,  Ev.  421- 
431;  1  Garr.  &  P.  85;  2  Swanst  216;  2 
Oampb.  637 ;  3  Yeatee,  Penn.  429. 

But  the  whole  matter  is  one  that  is  largely 
nibjeot  to  the  disoretion  of  the  courts.  1 
Greenleaf,  Ey.  U  431,  449. 

And  there  seems  no  doubt  that  a  witness 
Li  in  no  case  competent  to  allege  his  own  tur- 
pTftude,  or  to  giye  eyidence  which  inyolyes  his 
OMm  infamy  or  impeaches  his  most  solemn 
acts,  if  he  be  otherwise  qualified  to  testify. 
Starkie,  £y.  1737. 

The  course  of  examination  is,  firsts  a  direct 
examination  by  the  party  producing  the 
witness;  then,  if  desired,  a  cross-examina- 
tion by  the  adyerse  party,  and  a  re-exami- 
nation by  the  party  producing.  1  Starkie, 
Ev.  123,  l29, 150.  As  to  the  direct  examina^ 
tion,  the  general  rule  is  that  leading  ques- 
tions, ».«.  such  as  suggest  the  answer  ex- 
pected or  desired,  cannot  be  put  to  a  witness 
oy  the  party  producing  him.  But  this  rule 
has  some  reasonable  exceptions.  1  Greenleaf, 
Ey.  Jl  434,  435.    See  Leading  Qitbstion. 

Leading  questions,  howeyer,  are  allowed 
upon  crose-examination.  Nor  are  the  rules 
against  questions  not  relevant  and  material 
to  the  issue  always  enforced  upon  cross-ex- 
amination,— a  stage  of  tiie  trial  at  which  great 
latitude  in  the  form  and  subject-matter  of  ques- 
tions is  generally  allowed,  m  order  that  juries 
may  be  fully  apprized  of  '*  the  situation  of 
the  witness  witn  respect  to  the  parties  and 
to  the  subject  of  litigation,  his  interest,  his 
motives,  his  inclination  and  prejudices,  his 
means  of  obtaining  correct  and  certain  know- 
ledge of  the  facts  to  which  he  bears  testimony, 
the  manner  in  which  he  has  used  those 
means,  his  powers  of  discernment,  memory, 
and  description."  1  Greenleaf;  Ev.  22  44t>, 
449 ;  1  Starkie,  Ev.  129. 

11*  Yet  witnesses  cannot  be  cross-exa- 
mined as  to  collateral  and  irrelevant  matters 
for  the  purpose  of  contradicting  them  by 
Other  evidence.  1  Greenleaf,  Ev.  2  449.  Their 
testimony  as  to  such  matters  is  always  con- 
clusive against  the  party  (juestioning.  **  If, 
by  an  unfortunate  or  unskilful  question  put 
on  cross-examination,  a  fact  be  extracted 
which  need  not  have  been  evidence  upon  an 
examination-in-chief,  it  then  becomes  evi- 
dence against  the  party  so  cross-examining." 
1  Starkie,  Ev.  144;  2  Phillipps,  Ev.  398,  m. 

The  right  of  cross-examination,  which  is 
that  of  treating  a  person  as  the  witness  of 
the  opposing  party  and  examining  him  by 
leading  questions,  is  confined  by  some  courts 
to  matters  upon  which  he  has  already  been 
examined  in  chief,  e.g.  by  the  courts  of  the 
United  States  and  of  Fennsylvania.  14  Pet. 
448 ;  6  Watts  &  S.  Penn.  75.  By  others,  e,g, 
those  of  England,  Massachusetts,  and  New 
York,  1  Starkie,  Ev.  131 ;  17  Pick.  Mass.  490; 
1  Cow.  N.  Y.  238,  it  is  extended  to  the  whole 
ease.  1  Greenleaf,  Ev.  2  445.  Yet  a  party 
is  not  permitted  to  introduce  his  own  case  by 
cross-examining  the  witnesses  of  his  adver- 
§arj.    1  Greenleaf,  Ev.  2  447. 

It  is  to  be  considered,  however,  that  the 


cross-examination  of  witnesses  is  a  matter 
depending  much  upon  the  discretion  of  tlie 
eourt»  which  will  sometimes  permit  one  to 
cross-examine  his  own  witness,  when  he  ap- 
pears to  be  in  the  interest  of  the  adverse 
party.  1  Starkie,  Ev.  132 ;  1  Greenleaf,  Ev. 
2  447 ;  2  Phillipps,  Ev.  403,  406,  407. 

The  right  of  re-examination  extends  to  all 
topics  upon  which  a  witness  has  been  croe»> 
examined ;  but  the  witness  cannot  at  this 
stage  be  questioned  as  to  any  new  facts  un- 
connected with  the  subject  of  the  cross-exami- 
nation and  not  tending  to  explain  it.  1 
Starkie,  Ev.  150;  2  Phillipps,  Ev.  407;  1 
Greenleaf,  Ey.  2  467. 

A  party  cannot  impeach  the  credit  of  his 
own  witness.  But  he  is  sometimes,  in  cases 
of  hardship,  permitted  to  contradict  him  by 
other  testimony.  1  Starkie,  Ev.  147;  1 
Greenleaf,  Ev.  22  442,  443. 

1SI«  The  credit  of  an  adversary's  witness 
may  be  impeached  by  cross-examination,  or 
by  general  evidence  affecting  his  reputation 
for  veracity  (but  not  by  evioence  of  particu- 
lar facts  which  otherwise  are  irrelevant  and 
immaterial),  and  b^  evidence  of  his  having 
said  or  done  something  before  which  is  incon- 
sistent with  his  evidence  at  the  trial.  Also, 
of  course,  he  may  be  contradicted  by  other 
testimony.  Starkie,  Ev.  p.  iy.  1753 ;  1  Green- 
leaf, Ev.  22  401,  402. 

Generally,  where  proof  is  to  be  offered  that 
a  witness  lias  said  or  done  something  incon- 
sistent with  his  evidence,  a  foundation  must 
first  be  laid  and  an  opportunity  for  explana- 
tion offered,  by  asking  the  witness  himself 
whether  he  has  not  said  or  done  what  it  is 
proposed  to  prove,  specifying  particulars  of 
time,  place,  and  person.  1  Greenleaf,  Ev.  2 
462 ;  2  Phillipps,  Jlv.  433 ;  2  Gowen  &  Hill's 
Notes,  n.  390. 

Evidence  of  general  ijood  character  may 
be  offered  to  support  a  witness,  whenever  his 
credit  is  impeacned,  either  by  general  evi- 
dence affecting  his  character,  or  on  cross- 
examination.  1  Starkie*  Ev.  1757 ;  1  Green- 
leaf, Ev.  2  469. 

18.  MoniviCATioNS  or  thb  coMicoir  law. 
There  have  been  various  important  modifica- 
tions of  the  common  law  as  to  witnesses,  in 
respect  to  their  competency  and  otherwise,  as 
well  in  England  as  m  this  country.  A  gene- 
ral and  strong  tendency  is  manifest  to  do 
away  with  the  old  objections  to  the  compe> 
tency  of  witnesses,  and  to  admit  all  persons 
to  testify  that  can  furnish  to  courts  and  juriet 
any  relevant  and  material  evidence, — ^leaving 
these  to  judge  of  the  credibility  of  the  wit- 
nesses. 

We  shall  state  the  changes  introduced  in 
England,  the  United  States,  Massachusetts, 
New  York,  Pennsylvania,  Illinois,  and  Mis- 
sissippi. 

England.  By  variotis  Btatntei,  7  AB  Will.  IIL  e. 
34, 1698;  8  Geo.  I.  o.  6, 1721 ;  and  9  Geo.  IY.  o.  82, 
1828,  Qaaken  aod  Moravians  are  allowed  to  toitlty 
under  affirmation,  subject  to  the  penalties  of  p«r« 

Incompetency  from  interest  is  done  away  wtth 
in  Tarioas  specified  enses,  by  special  statutes. 


WITNESS 


678 


WITNESS 


By  3  A  4  Will.  lY.  o.  26,  it  is  declared  that  no 
witDOBB  shall  be  incompetent  on  the  ground  that 
the  Terdict  or  judgment  would  be  admissible  in 
eTidenoe  for  or  against  him ;  and  such  verdict  or 
judgment  for  his  party  shall  not  be  admissible  for 
aim  or  any  one  claiming  under  him;  nor  shall  a 
Terdiot  or  judgment  against  his  party  be  admissi- 
ble against  him  or  any  one  claiming  under  him. 

By  the  statutes  6  A  7  Vict.  c.  85  (1843),  and  14 
4  16  Vict  c.  99  (1851),  incompetency  by  reason  of 
being  a  party,  or  one  in  whose  behalf  a  suit  is 
Drought  or  defended,  or  by  reason  of  crime  or  in- 
terest, is  removed.  But  no  person  charged  with  a 
criminal  offence  is  competent  or  compellable  to 
give  evidence  for  or  against  himself;  nor  is  a  hus- 
band or  wife  of  such  a  one  competent  or  compella- 
ble to  give  evidence  for  or  against  the  other;  nor 
is  one  compellable  to  criminate  himself;  nor  does 
the  provision  as  to  parties  apply  to  proceedings 
instituted  on  account  of  adultery  or  for  breach  of 
promise  of  marriage. 

By  statute  16  A  17  Vict.  o.  83  (1853),  the  hus- 
band or  wife  of  a  party,  or  one  in  whose  behalf  a 
suit  is  brought  or  defended,  is  made  admissible  in 
all  cases  and  before  all  tribunals,  excepting  in  cri- 
minal proceedings  or  any  proceeding  instituted  in 
consequence  of  adultery :  but  neither  is  compella- 
ble to  disclose  the  conversation  of  the  other  during 
marriage. 

By  statutes  of  15  A  16  Vict  c.  27  (1852),  and  16 
A  17  Vict.  c.  20,  similar  changes  are  made  in  the 
law  of  Scotland. 

14«  Tke  Uniud  State*.  By  the  Judiciary  Act 
(Sept  24,  1789),  s.  34,  it  is  provided  that  the  laws 
df  the  several  states,  excepting  where  the  constitu- 
tion, treaties,  or  statutes  of  the  United  States  shall 
otherwise  require  or  provide,  shall  be  the  rules  of 
decision  in  trials  at  common  law  in  the  courts  of 
the  United  States,  in  cases  where  they  apply. 

This  is  held  to  include  the  statute  and  common 
law  of  the  several  states,  Curtis,  Const  s.  30  a; 
Co  embrace  statutes  relating  to  the  law  of  evi- 
dence in  civil  cases  at  common  law,  including  those 
passed  subsequently  to  the  Judiciary  Act,  M'Niel 
M.  Holbrook,  12  Pet  84;  but  not  to  apply  to 
oriminal  cases :  as  to  which,  the  laws  of  the  several 
states  as  existing  at  the  time  this  act  was  passed 
an  the  rules  of  decision.    12  How.  361. 

In  accordance  with  this  provision,  parties  and 
others  formerly  disqualified  are  allowed  to  testify 
in  the  district  and  circuit  courts  of  the  United 
States,  in  civil  cases  at  common  law,  in  states 
which  admit  such  testimony  before  their  own 
oourts. 

A  remarkable  provision  is  made  in  a  itatute 
passed  24th  January,  1857, 11  U.  S.  Stat  at  Large, 
155,  as  to  witnesses  testifying  before  either  house 
of  congress  or  any  committee  of  either, — ^to  the 
effect  that  no  person  shall  be  held  to  answer  crimi- 
nally in  any  court  of  justice,  or  be  subject  to  any 
penalty  or  forfeiture,  for  any  fact  or  act  touching 
which  he  shall  be  required  to  testify  as  aforesaid ; 
and  no  statement  made  or  paper  produced  by  him 
as  aforesaid  shall  be  competent  evidence  against 
him  in  any  criminal  proceeding  in  any  court  of  jus- 
tice. By  the  same  statute,  no  person  so  testifying 
can  refuse  to  answer,  or  produce  a  paper,  on  the 
ground  that  it  would  tend  to  disgrace  or  render  him 
In  famous, — a  provision,  however,  which  seems  to 
effect  no  change  in  the  law. 

But  the  subject  of  witnesses  before  legislatiTe 
bodies  has  not  come  within  the  scope  of  this  articl  j. 

15*  Ma9$aehu»9tt9,  Quakers  and  persons  having 
oonscicntious  scruples  agafnst  taking  an  oath  are 
Allowed  to  affirm.    Oen.  Stat.  o.  131,  ss.  10,  11. 

Persons  disbelieving  "  in  any  religion"  are  ren- 
dered competent ;  and  evidence  of  their  disbelief 
"in  the  existence  of  God"  is  admissible  to  affect 
their  credibility.    Gen.  SUt  o.  131,  s.  12. 


No  person  is  incompetent  by  reason  of  crime  or 
interest.    Gen.  Stat  c.  131,  s.  13. 

Parties  in  all  civil  actions  and  proceedings  (ez 
cepting  divorce  suits  in  which  a  divorce  is  sought 
on  the  ground  of  the  alleged  adultery  of  either 
party)  are  competent  witnesses  for  themselves  or  any 
other  party ; — with  ^provito.  Gen.  Stat.  c.  131,  s.  14. 

Husband  and  wife,  in  all  civil  actions  and  pro- 
ceedings in  which  the  wife  is  a  party  or  one  of  the 
parties,  are  competent  for  and  against  each  other, 
excepting  as  to  private  conversations  with  each 
other.  Gen.  Stat  c.  131,  s.  14.  And  in  actions 
brought  against  a  husband,  where  the  cause  of  ac- 
tion grows  out  of  a  wrong  or  injury  done  by  him 
to  the  wife  or  his  neglect  to  support  her,  the  wife 
is  competent     Gen.  Stat.  c.  131,  s.  16. 

New  York.  Persons  declaring  that  they  hare 
conscientious  scruples  against  taking  an  oath  may 
affirm.    2  Rev.  Stat  ed.  1852,  653. 

**  No  person  shall  be  rendered  incompetent  to  be 
a  witness  on  account  of  his  opinion  on  matters  of 
religious  belief."    N.  Y.  Const  1846,  art  1,  s.  3. 

No  person  shall  be  excluded  by  reason  of  interest 
in  the  event  of  the  action,  excepting  parties  and 
those  for  whose  immediate  benefit  the  action  is  pro- 
secuted or  defended,  with  a  proviso  admitting  par- 
ties in  certain  cases.     2  Rev.  Stat  549. 

No  crime  other  than  a  felony  shall  render  incom- 
petent 2  Rev.  Stat  885.  Felony  is  defined  ae 
an  offence  punishable  with  death  or  imprisonment 
in  a  state  prison.  2  Rev.  Stat  886.  Bnt,  by  spe- 
cial statutes,  felons  are  admitted  in  some  cases. 
2  Rev.  SUt  869,  969. 

No  minister  of  the  gospel,  or  priest,  is  allowed  to 
disclose  any  confession  made  to  him  in  his  profes- 
sional character  in  the  course  of  discipline  enjoined 
by  rules  or  practice  of  his  denomination.  And  no 
authorized  physiciui  or  surgeon  is  allowed  to  dis- 
close any  information  acquired  in  attending  a  pa- 
tient professionally,  which  was  necessary  to  enable 
him  to  prescribe  or  act  professionally  for  the  pi^ 
tient    2  Rev.  Stat  652. 

There  are  other  statutes  in  New  York  modifying 
the  common  law  as  to  witnesses  in  specified  eases: 
e.g.  one  admitting  the  wife  in  one  case  where  the 
husband  is  party.    Stat  1860,  c.  508,  s.  3. 

10.  Pennnlvanta.  Persons  conscientionsly  op- 
posed to  taking  an  oath  are  allowed  to  i^nn. 
Stats.  31  May,  1718,  and  21  Mar.  1772,  Bunlap,  Laws 
of  Penn.  2d  ed.  67,  111. 

Other  changes  in  the  law  as  to  witnesses  in  Penn- 
sylvania seem  to  consist  in  certain  removals  of  the 
disqualification  of  interest  in  special  cases. 

lUinoi;  In  all  cases  witnesses  are  allowed  to 
affirm.    111.  Stat  Purple's  ed.  786. 

No  black  or  mulatto  person  or  Indian  is  permitted 
to  testify  for  or  against  any  white  person  whatso- 
ever in  criminal  cases.  111.  Stat  ed.  1858,  377. 
And  in  ctvil  cases  no  negro,  mulatto,  or  Indian 
can  testify,  in  any  court  or  case,  against  a  white 
person.     III.  Stat  ed.  1858,  237. 

In  certain  special  oases  the  disqualification  of 
interest  is  removed.  Approvers  are  not  competent 
in  criminal  cases.  HI.  Stat  ed.  1&58,  377.  Partiee 
are  competent  witnesses  in  certain  proceedings  be- 
fore auditors.    111.  Stat  ed.  1858,  212. 

1T«  JHii>i$$ippi,  Persons  conscientiously  scru- 
pulous as  to  taking  an  oath  are  allowed  to  affim. 
Miss.  Rev.  Code;  513. 

No  person  is  incompetent  in  any  suit  at  law  or 
in  equity,  whether  a  party  or  not,  by  reason  of  in- 
terest ;  but  the  deposition  of  such  a  witaess  is  not 
to  be  read;  and  there  is  another  jproviso. 

No  person  is  incompetent  by  reason  of  any  crime, 
excepting  that  of  peijury  or  subornation  of  peijury ; 
and  no  person  convicted  of  peijury  or  subornation 
is  rendered  competent  by  pardon  or  punishment. 

Husband  and  wife  are  competent  for  each  other 
in  oriminal 
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Kegroeiy  mulattoos,  lodians,  and  persons  of 
mixed  blood  descended  from  such,  to  the  second 
generation  inclusive,  are  not  competent  in  any  case 
whatever,  excepting  for  or  against  each  other. 
Miss.  Rer.  Code,  510. 

Again,  it  is  provided  that  no  negro  or  mulatto, 
bond  or  free,  is  a  good  witness,  excepting  in  crimi- 
nal cases  against  a  negro  or  mulatto,  bond  or  free, 
and  in  civil  cases  where  a  free  negro  or  mulatto 
alone  are  parties.     Miss.  Rev.  Code,  249. 

No  witness  may  refuse''  to  answer  any  question 
material  and  relevant,  unless  the  answer  would  ex- 
pose him  to  a  criminal  prosecution  or  penalty  or  a 
forfeiture  of  his  estate.    Miss.  Rev.  Code,  513. 

No  female  is  compellable  to  attend  court  in  any 
eivil  action,  excepting  by  special  process,  obtainable 
upon  afSdavit  of  the  party  wishing  for  her  attend- 
ance that  the  same  Is  necessary  to  the  ends  of  jus- 
tice.    Misa.  Rev.  Code,  514,  515. 

No  attorney  or  counsellor  is  allowed  his  fees  as  a 
witness  in  any  case  in  which  he  is  attorney  or 
counsellor.     Miss.  Rev.  Code,  152. 

Excepting  in  criminal  cases,  witnesses  are  en- 
titled to  receive  their  fees  for  each  day's  attendance 
at  the  end  of  the  day :  if  not  paid,  they  are  not 
compellable  to  attend  further  until  paid  for  pre- 
vious attendance.    Miss.  Rev.  Code,  512. 

The  disqualification  for  crime  is  set  aside  under 
special  circumstances.    Miss.  Rev.  Code,  641. 

WOLrS  HEAD.  In  Old  English 
Iia^i7.  A  term  applied  to  outlaws.  They 
who  were  oatlawea  m  old  English  law  were 
said  to  carry  a  wolf's  head;  for  if  caught 
alive  they  were  to  be  brought  to  the  king, 
and  if  they  defended  themselves  they  might 
be  slain  and  their  heads  carried  to  the  king, 
for  they  were  no  more  to  be  accounted  of 
than  wolves.  Termes  de  la  Ley,  Wbolforth- 
fod, 

WOMEN.  All  the  females  of  the  human 
species.  All  such  females  who  have  arrived 
at  the  age  of  puberty.  Mulieris  appdlaiione 
etiam  vtrgo  tnri  potent  continetur.  Dig.  50. 
16. 13. 

Single  or  unmarried  women  have  all  the 
civil  rights  of  men:  they  may,  therefore, 
enter  into  contracts  or  engagements ;  sue  and 
be  sued ;  be  trustees  or  guardians ;  they  may 
be  witnesses,  and  may  for  that  purpose  attest 
all  papers ;  but  they  are,  generally,  not  pos- 
sessed of  any  political  power:  hence  they  can- 
not be  electea  representatives  of  the  people, 
nor  be  appointed  to  the  offices  of  judge,  attor- 
ney at  law,  sheriff,  constable,  or  any  other 
of&»,  unless  expressly  authorized  by  law; 
instances  occur  of  their  being  appointed 
postmistresses;  nor  can  they  vote  at  any 
election.  Wooddeson,  Lect.  31 ;  Coke,  4th 
Inst.  5.  But  see  Gallis,  Sew.  252 ;  Coke,  2d 
Inst  34;  Coke,  4th  Inst.  311,  marg. 

WOODQELb.  In  Old  English  Law. 
To  be  free  from  the  payment  of  money  for 
taking  of  wood  in  any  forest.  Coke,  Litt.  233 
a.    The  same  as  Pudzeld. 

WOOD  MOTE.  The  court  of  attachment 
Cowel. 

WOODS.  A  piece  of  land  on  which 
foreet-trees  in  great  number  naturally  grow. 
According  to  Lord  Coke,  a  grant  to  another 
of  omnes  ooscos  suos,  all  his  woods,  will  pass 
not  only  all  his  trees,  but  the  land  on  which 
tliey  grow.    Coke,  Litt.  4  b» 


WOOLSACK.  The  seat  of  the  Ion) 
chancellor  of  England  in  the  house  of  lords, 
being  a  large  square  bag  of  wool,  witliout 
back  or  arms,  covered  with  red  cloth.  Web- 
ster, Diet  The  judges,  king's  counsel-at- 
law,  and  masters  in  chancery  sit  also  on 
woolsacks.  The  custom  arose  from  wool's 
being  a  staple  of  Great  Britain  from  early 
times.    Encyc.  Amer. 

WORD.  One  or  more  syllables  which 
when  united  convey  an  idea ;  a  single  part 
of  speech. 

SI.  Words  are  to  be  understood  in  a  proper 
or  figurative  sense,  and  they  are  usea  both 
ways  in  law.  They  are  also  used  in  a  tech- 
nical sense.  It  is  a  eeneral  rule  that  con- 
tracts and  wills  shall  be  construed  as  the 
parties  understood  them :  every  person,  how- 
ever, is  presumed  to  understand  the  force  of 
the  words  he  uses,  and,  therefore,  technical 
words  must  be  taken  according  to  their  legal 
import  even  in  wills,  unless  the  tecftator  mani- 
fests a  clear  intention  to  the  contrary.  1 
Brown,  Ch.  33 ;  3  itf.  234 ;  5  Ves.  Ch.  401 ;  8 
id.  306. 

8*  Every  one  is  required  to  use  words  in 
the  sense  they  are  generally  understood ;  for, 
as  speech  has  been  given  to  man  to  be  a  sign 
of  his  thoughts  for  the  purpose  of  communi- 
cating them  to  others,  he  is  bound,  in  treat- 
ing with  them,  to  use  such  words  or  si^s  in 
the  sense  sanctioned  by  usage, — ^that  is,  in  the 
sense  in  which  they  themselves  understand 
them,--or  else  he  deceives  them.  Heinecoius, 
Prealect.  in  Puffendorff,  lib.  1,  cap.  17,  J  2 ; 
Heineccius,  de  Jure  Nat  lib.  1,  i  197;  Wolff, 
Inst  Jur.  Nat.  {  798. 

4*  Formerly,  indeed,  in  cases  of  slander, 
the  defamatory  words  received  the  mildest 
interpretation  of  which  they  were  susceptible; 
and  some  ludicrous  decisions  were  the  conse- 
quence. It  was  gravely  decided  that  to  say 
of  a  merchant,  *' be  is  a  base  broken  rascal, 
has  broken  twice,  and  I  will  make  him  break 
a  third  time,"  furnished  no  ground  for  main- 
taining an  action  because  it  might  be  intended 
that  he  had  a  hernia:  ne  poet  dar  porter 
action,  car  poet  estre  intend  de  burstness  de 
belly.  Latch,  104.  But  now  they  are  under- 
stood in  their  usual  signification.  Comb.  37 ; 
Hammond,  Nisi  P.  282.  See  Libel  ;  Slandeb. 

WORK  AND  LABOR.  In  actions  of 
assumpsit  it  is  usual  to  put  in  a  count,  com- 
monly called  a  common  count,  for  work  and 
labor  done  and  materials  furnished  by  the 
plaintiff  for  the  defendant;  and  when  the 
work  was  not  done  under  a  special  contraot 
the  plaintiff  veill  be  entitled  to  recover  on 
the  common  count  for  work,  labor,  and  mate- 
rials. 4  Tyrwh.  43 ;  2  Carr.  &  M.  214.  See 
Assumpsit  ;  Quantum  Meruit. 

WORKHOUSE.  A  prison  where  prison- 
ers are  kept  in  employment ;  a  penitentiary. 
A  house  provided  where  the  poor  are  taken 
care  of  and  kept  in  employment. 

WORKING  DATS.  In  settling  lay- 
days, or  days  of  demurrage,  sometimes  the 
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•ontract  specifies  "working  days;"  in  the 
oomputatioD,  Sandajs  and  custom-house  holi- 
diiys  are  ezclnded.  1  Bell,  Gomm.  577, 
5fh  ed. 

WORKMAN.  One  who  labors ;  one  who 
ill  employed  to  do  business  for  another. 

The  obligations  of  a  workman  are  to  per^ 
ftirm  the  work  he  has  undertaken  to  do,  to  do 
i(  in  proper  time,  to  do  it  well,  to  employ  the 
tilings  furnished  him  according  to  nis  con- 
tract. 

His  rights  are  to  be  paid  what  his  work 
is  worth,  or  what  it  deserves,  and  to  have  all 
the  facilities  which  the  employer  can  give  him 
for  doing  his  work.  1  Bouvier,  Inst.  nn.  1000- 
1006. 

WORSHIP.  Honor  and  homage  ren- 
dered to  God. 

In  the  United  States  this  is  free,  every  one 
being  at  liberty  to  worship  God  according  to 
the  dictates  of  his  conscience.  See  Chri»- 
TIANIT7 ;  Religious  Tsst. 

In  English  Law.  A  title  or  addition 
given  to  certain  persons.  Coke,  2d  Inst.  666; 
Bacon,  Abr.  Misnomer  (A  2). 

WORTHIEST  OF  BLOOD.  An  ex- 
pression used  to  designate  that  in  descent  the 
sons  are  to  be  preferred  to  daughters,  which 
is  the  law  of  England.  See  some  singular 
reasons  given  for  this,  in  Plowd.  305. 

WOUND.  In  Medioal  JoriBpnideiioe. 

Any  lesion  of  the  body. 

In  this  it  differs  from  the  meaniDg  of  the  word 
when  need  in  aargery.  The  lattor  only  refers  to  a 
Mlution  of  continaitj ;  whilo  the  former  oomprises 
not  only  these,  but  also  every  other  kind  of  acci- 
dent, snch  as  bruises,  contusions,  fractures,  disloca- 
tions, and  the  like.  Cooper,  Snrgical  Diet. ;  Dun- 
glison,  Med.  Diet.  See  Dictionnaire  dee  Botenoee 
mfidioales,  mot  BUtturet;  3  Fod6re,  M6d.  L^g.  }{ 
•87-811. 

2.  Under  the  statute  9  Geo.  lY.  o.  21,  s. 
12,  it  has  been  held  in  £ngland  that  to  make 
a  wound,  in  criminal  cases,  there  must  be  an 
injury  to  the  person  by  which  the  skin  is 
broken.  6  Carr.  &  P.  684.  See  6  Mete.  Mass. 
565 ;  Beck,  Med.  Jur.  c.  15 ;  Ryan,  Med.  Jur. 
Index ;  Roscoe,  Cr.  Ev.  652 ;  Dane,  Abr.  In- 
dex ;  1  Mood.  Cr.  Cas.  278, 318 ;  4  Carr.  &  P. 
381, 558 ;  Guy,  Med.  Jur.  c.  9,  p.  446;  Merlin, 
B^pert.  Blessure. 

8«  When  a  person  is  found  dead  from 
wounds,  it  is  proper  to  inquire  whether  they 
are  the  result  or  suicide,  accident,  or  homi- 
cide. In  making  the  examination,  the  greatest 
attention  should  be  bestowed  on  all  the  cir- 
cumstances. On  this  subject  some  general 
directions  have  been  given  under  the  article 
Death.  The  reader  is  referred  to  2  Beck, 
Med.  Jur.  68-93.  As  to  wounds  on  the  living 
body,  see  id.  188. 

WRECK  fcalled  in  law  Latin  toreoGum 
maris f  and  in  law  French  tprec  de  mer). 

In  Maritime  La'w.  Such  goods  as  after 
a  shipwreck  are  cast  upon  the  land  by  the 
sea,  and  lefl  there  within  some  country  so  as 
not  to  belong  to  the  jurisdiction  of  the  admi- 
f  aity ,  but  to  the  oommon  law.    Coke,  2d  Inst. 


167;    1  Sharswood,  Blackst  Comm.  290- 
293. 

It*  Gk)od8  found  at  low  water,  between 
high  and  low  water  mark,  and  goods  between 
the  same  limits  partly  resting  on  the  ground, 
but  still  moved  by  the  water,  are  wreck. 
The  King  vs,  Forty-Nine  Casks  of  Brandy,  3 
Hagg.  Adm.  257,  294.  Wreck,  by  the  com- 
mon law,  belongs  to  the  king  or  his  grantee ; 
but  if  claimed  by  the  true  owner  within  a 
year  and  a  day  the  goods,  or  their  proceeds, 
must  be  restored  to  him,  by  virtue  of  stat, 
Westm.  I.,  3  £dw.  I.  c.  4.  Ships  and  goods 
found  derelict  or  abandoned  at  sea  belonged 
until  lately  to  the  office  of  the  lord  high  ad- 
miral, by  a  grant  from  the  crown,  but  now  be- 
long to  the  national  exchequer,  subject,  how- 
ever, to  be  claimed  by  the  true  owner  within 
a  year  and  a  day.  1  Hagg.  383 ;  The  Mer- 
chant Shipping  Act,  1854,  {  475. 

8«  In  ibis  country,  the  several  states  bor- 
dering on  the  sea  have  enacted  laws  pro- 
viding for  the  safe  keeping  and  disposition 
of  property  wrecked  on  the  coast.  In  one 
case,  Peabody  vs,  28  bales  of  cotton,  decided 
in  the  district  court  of  Massachusetts,  and 
reported  in  the  American  Jurist  for  July, 
1829,  it  was  held  that  the  United  States  have 
succeeded  to  the  prerogative  of  the  British 
crown,  and  are  entitled  to  derelict  ships  or 
goods  found  at  sea  and  unclaimed  b^  the 
true  owner ;  but  in  the  southern  district  of 
Florida  it  is  held  that  such  derelicts,  in  the 
absence  of  any  act  of  congress  on  the  subject^ 
belong  to  the  finder  or  salvor,  subject  to  the 
claim  of  the  true  owner  for  a  year  and  a  day. 
Marvin,  Wreck  and  Salvage.  Stealing,  plun- 
dering, or  destroying  any  money  or  goods 
from  or  belonging  to  any  vessel,  boat,  or  raft 
in  distress,  lost,  or  stranded,  wilfully  obstmc^ 
ing  the  escape  of  any  person  endeavoring  to 
save  his  life  from  sucn  ship,  boat,  or  raft, 
holding  out  or  showing  any  false  light  or 
lights,  or  extin^ishing  any  true  one,  with 
intention  to  bnng  any  vessel,  boat,  or  raft 
on  the  sea  into  danger,  or  distress,  or  ship- 
wreck, are  made  felony,  punishable  by  &a» 
and  imprisonment-,  by  act  of  congress  of  the 
3d  March,  1825,  4  XL  S.  Stat,  at  Large,  115. 
Wrecked  goods  upon*  a  sale  or  other  act  of 
voluntary  importation  become  liable  to  duties. 
9  Cranch,  387 ;  4  id,  347. 

WRIT.  In  Praotloe.  A  mandatory 
precept,  issued  by  the  authority  and  in  the 
name  of  the  sovereign  or  the  state,  for  the 
purpose  of  compelling  the  defendant  to  do 
something  therein  mentioned. 

It  is  issued  by  a  court  or  other  competent 
Jurisdiction,  and  is  returnable  to  the  same, 
it  is  to  be  under  seal  and  tested  by  the  proper 
officer,  and  is  directed  to  the  sheriff  or  etner 
officer  lawfully  authorized  to  execute  the 
same.  Writs  are  divided  into— original,  of 
mesne  process,  of  execution.  See  3  Black- 
stone,  Cfomm.  273 ;  1  Tidd,  Pract.  93 ;  Gould, 
Plead,  c.  2,  s.  1. 

WRIT  OF  ASSOCIATION.  JnBng^ 
liah    Praotloe.     A  writ  whereby  certain 
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persons  (usually  the  clerk  of  assise  and  his 
sabordinate  officers)  are  directed  to  asso- 
eiate  themselves  with  the  justices  and  ser- 
gttuits ;  and  they  are  required  to  admit  the 
said  persons  into  their  societv  in  order  to 
take tne  assizes.  3  Sharswood,  Blackst.  Comm. 
69.    See  Assizs. 

WRIT  DB  BONO  BT  MALO.  See  Bi 
VoNO  XT  Malo  ;  Assizx. 

^WRIT  OF  CON8PIRAC7.  The  name 
of  an  ancient  writ,  now  superseded  by  the 
more  convenient  remedy  of  an  action  on  the 
case,  which  mieht  have  been  sued  against 
narties  guil^  of  a  conspiracy.  Fitaherbert, 
Ifat.  Brev.  &0,    See  Conspiract. 

"WRIT  OF  COVBHANT,  In  Prao- 
Hoe.  A  writ  which  lies  where  a  party  claims 
damages  for  breach  of  covenant,  i.<.  of  a  pro> 
mise  under  seaL 

WRIT  OF  DBBT.  In  Praotloe.  A 
writ  which  lies  where  the  party  claims  the 
recovery  of  a  debt,  i,e,  a  liquidated  or  certain 
turn  of  money  alleged  to  be  due  to  him. 

This  is  debt  in  the  dehtt^  which  is  the  prineipsl 
and  only  oommon  form.  There  ia  another  ipeoies 
■mentioned  in  the  books,  called  the  debt  in  the 
detutetf  which  lies  for  the  specific  recovery  of  gocde 
vnder  a  contract  to  deliver  them.  1  Chitty,  Plead. 
101. 

WRIT  OF  DBCEIT.  The  name  of  a 
writ  which  lies  where  one  man  has  done 
any  thing  in  the  name  of  another,  by  which 
the  latter  is  damnified  and  deceived.  Fits- 
herbert,  Nat.  Brev.  217. 

The  modem  practice  is  to  sue  a  writ  of 
trespass  on  the  case  to  remedy  the  injury. 
See  JDeceit. 

"WRIT  OF  DBTIinTB.  In  Practloe. 
A  writ  which  lies  where  a  party  claims  the 
specific  recovery  of  goods  and  chattels,  or 
deeds  and  writings,  detained  from  him.  This 
is  seldom  used :  trover  is  the  more  frequent 
remedy,  in  cases  where  it  may  be  brought. 

WRITOFDOWBR.    In  Praotloe.    A 

writ  which  lies  for  a  widow  claiming  the 
specific  recovery  of  her  dower,  no  part  havine 
been  yet  assigned  to  her.  It  is  usually  called 
a  writ  of  dower  wide  nihil  haM.  3  Ghitty, 
Plead.  393 ;  Booth,  166. 

There  is  another  species,  called  a  writ  of 
right  of  dower,  which  applies  to  the  particu- 
lar case  where  the  widow  has  receivea  a  part 
of  her  dower  from  the  tenant  himself,  and 
of  land  lying  in  the  same  town  in  which  she 
claims  the  residue.  Booth,  166 ;  Glanville, 
lib.  6, 0. 4, 5.  This  latter  writ  is  seldom  used 
in  practice. 

"WRIT  DB  BJBCTIONB  FIRMJB.    A 

writ  of  ejeotment.    See  Ejectment. 

WRIT  OF  BJBCTMBNT.    In  Prao- 

tloe.    The  name  of  a  process  issued  by  a 

party  claiming  land  or  other  real  estate, 

against  one  who  is  alleged  to  be  unlaw^Uy 

n  possession.    See  Ejectment. 

^7RITOFBNTRT«  SeeENTRT,WRiTOF. 

WRIT  OF  BRROR.    In  Praotloe.    A 


vnrit  issued  out  of  a  court  of  competent  juil9» 
diction,  directed  to  the  judges  of  a  court  of 
record  in  which  final  judgment  has  been 
given,  and  commanding  them,  in  some  cases, 
Uiemselyes  to  examine  the  record,  in  others 
to  send  it  to  another  court  of  appellate  juris* 
diction,  therein  named,  to  be  examined,  in 
order  that  some  allegred  error  in  the  proceed* 
ines  may  be  corrected.  Stephen,  Plead.  138 ; 
2  Sauna.  100,  n.  1 ;  Bacon,  Abr.  Error, 

2.  The  first  is  called  a  writ  of  error  coram 
nobis  or  vohis.  When  an  issue  in  fact  has 
been  decided,  there"  is  not»  in  general,  any 
appeal  except  by  motion  for  a  new  trial ;  and 
aftnough  a  matter  of  fact  should  exist  which 
was  not  brought  into  the  issue,  as,  for  ex- 
ample, if  the  defendant  neglected  to  plead  a 
release,  which  he  might  have  pleaded,  this  is 
no  error  in  the  proceedings,  though  a  mistake 
of  the  defendant  Stephen,  Plead.  139.  But 
there  are  some  facts  wnich  affect  the  validity 
and  regularity  of  the  proceeding  itself;  ana 
to  remedy  these  errors  the  party  in  interest 
may  sue  out  the  writ  of  error  coram  vobis. 
The  death  of  one  of  the  parties  at  the  com- 
mencement of  the  suit,  the  appearance  of 
an  infant  in  a  personal  action  oy  an  attor- 
ney and  not -by  guardian,  the  coverture  of 
either  party  at  the  commencement  of  the 
suit,  when  her  husband  is  not  joined  vrith 
her,  are  instances  of  this  kind.  1  Saund* 
101 ;  1  Archbold,  Pract  212 ;  2  Tidd,  Pract. 
1033;  Stephen,  Plead.  140;  1  Browne,  Penn. 
76. 

8*  The  second  species  is  called,  generally, 
writ  of  error,  and  is  the  more  common.  l!ts 
object  is  to  review  and  correct  an  error  of  the 
law  committed  in  the  proceedings,  which  is 
not  amendable  or  cured  at  common  law  or 
by  some  of  the  statutes  of  amendment  or 
jeofail.  See,  generally,  Tidd,  Pract.  43; 
Graham,  Pract. b.  4,  c.  1 ;  Bacon, Ahr, Error; 
1  Vern.  Ch.  169 ;  Yelv.  76 ;  1  Salk.  322 ;  2 
Saund.  46,  n.  6,  and  101,  n.  1 ;  3  Blackstone, 
Comm.  405 ;  Sergeant,  Const.  Law,  c.  5. 

It  lies  only  to  remove  causes  from  a  court 
of  record.  It  is  in  the  nature  of  a  suit  or 
action  when  it  is  to  restore  the  partj  who 
obtains  it  to  the  possession  of  any  thing 
which  is  withheld  from  him,  not  when  its 
operation  is  entirely  defensive.  3  Story, 
Cfonst.  2  1721.  And  it  is  considered,  gen» 
rally,  as  a  new  action.     15  Ala.  9. 

WRIT  OF  BXBCUTION.  A  writ  to 
put  in  force  the  sentence  that  the  law  has 
giyen.    See  Execution. 

WRIT  OF  BZIGI  FACIAS.  See  Exi 
gent;  Exiqi  Facias;  Outlawry. 

WRIT  OF  FORMBDON.    In  Prao* 

tloe.  This  writ  lies  where  a  party  claimp 
the  specific  recovery  of  lands  and  tenement! 
as  issue  in  tail,  or  as  remainder-man  or  rever 
sioner,  upon  the  determination  of  an  estate  in 
tail.  Coke,  Litt.  236  b ;  Booth,  Real  Act.  189 
151,  154.    See  Formedon. 

WRIT  DB  H^IRBTICO  COMBTT- 
RBNDO. .  In  Bngliah  Law.  The  name  of 
a  writ  formerly  issued  by  the  secular  ooarti^ 
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when  a  man  was  turned  over  to  them  by  the 
eoolesiastical  tribunals  after  having  been  con- 
demned for  heresy. 

It  was  founded  on  the  statute  2  Hen.  lY. 
0.  15 ;  it  was  first  used  a.d.  1401,  and  as  late 
as  the  year  1611.  By  virtue  of  this  writ, 
the  unhappy  man  against  whom  it  was  issued 
was  burned  to  death.    See  12  Coke,  92. 

WRIT  DB  HOMINB  REFLEQI- 
ANDO.  In  PraoUce.  See  Ds  Homine 
Reflbgiando. 

WRIT  OF  INQTJIR7.  See  Inquisition  ; 
Inquest. 

WRIT  OF  MAINPRIZB.  In  Bng- 
Ush  Law.  A  writ  directed  to  the  sheriff 
(either  generallv>  when  any  man  is  imnri- 
soned  for  a  bailable  offence  and  bail  has 
been  refused,  or  specially,  when  the  offence 
or  cause  of  commitment  is  not  properly  bail- 
able below),  commanding  him  to  take  sure- 
ties for  the  prisoner's  appearance,  commonly 
called  mainpernors,  and  to  set  him  at  large. 
3  Blackstone,  Gomm.  128.    See  Mainfrize. 

WRIT  OF  MBSNB.  In  Old  Engliah 
Xift'w.  A  writ  which  was  so  called  by  reason 
of  the  words  used  in  the  writ,  namely,  Unde 
idem  A  jut  medius  est  inter  C  et  prccfatum 
B;  that  is.  A,  who  is  mesne  between  0,  the 
lord  paramount,  and  B,  the  tenant  para  vail. 
Ooke,  Litt.  100  a. 

WRIT  DE  ODIO  ET  ATIA.    See  Db 

Odio  ST  Atia  j  Assize. 

WHIT  OF  PRAECIPE.  This  writ  is 
also  called  a  writ  of  covenant,  and  is  sued 
out  by  the  party  to  whom  lands  are  to  be 
conveyed  by  fine, — ^the  foundation  of  which 
is  a  supposed  agreement  or  covenant  that 
the  one  shall  convey  the  land  to  the  other.  2 
Blackstone,  Comm.  349,  350. 

"WRIT  OF  PREVENTION.  This  name 
is  given  to  certain  writs  which  maybe  issued 
in  anticipation  of  suits  which  may  arise. 
Coke,  Litt.  100.    See  Quia  Timet. 

WRIT  OF  PROCESS.  See  Pr9CISs  ; 
Action. 

WRIT  OF  PROCLAMATION.  In 
English  PraoUoe.  A  writ  which  issues  at 
the  same  time  with  the  exigi  facias,  by  virtue 
of  Stat.  31  Eliz.  c.  3,  s.  1,  by  which  the  sheriff 
is  commanded  to  make  proclamations  in  the 
statute  prescribed. 

When  it  is  not  directed  to  the  same  sheriff 
as  the  writ  of  exigi  f acute  is,  it  is  called  a 
foreign  writ  of  proclamation.  Lee,  Diet. ;  4 
Reeve,  Hist  Eng.  Law,  261. 

WRIT  OF  QtlARE  IBffPEDIT.  See 
QuABi  Impedit. 

WRIT  DE  RATIONABILI  PARTE 
BONORIXM.  A  writ  which  was  sued  out  by 
a  widow  when  the  executors  of  her  deceased 
husband  refused  to  let  her  have  a  third  part 
of  her  late  husband's  goods,  after  the  debts 
were  paid.    Fitzherbert,  Nat  Brev.  284. 

WRIT  OF  RECAPTION.    In  Prao- 


ti09.  A  writ  which  lies  where,  pending  an 
action  of  replevin,  the  same  distrainer  takes, 
for  the  same  supposed  cause,  the  cattle  or 
goods  of  the  same  distrainee.  See  Fitzher- 
bert, Nat  Brev.  169. 

This  vrrit  is  nearly  obsolete,  as  trespass* 
which  is  found  to  be  a  preferable  remedy, 
lies  for  the  second  taking ;  and,  as  the  defend- 
ant cannot  justify,  the  plaintiff  must  neces- 
sarily recover  damages  proportioned  to  the 
injury 

WRIT  OF  REPLEVIN.    See  Rspli- 

TIN. 

WRIT  OF  RESTITUTION.    A  writ 

which  is  issued  on  the  reversal  of  a  judgment 
commanding  the  sheriff  to  restore  to  the  de- 
fendant below  the  thin^  levied  upon,  if  it  has 
not  been  sold,  and,  if  it  has  been  sold,  the  pro- 
ceeds. Bacon,  Abr.  Execution  (Q).  See  Res- 
titution. 

WRIT  PRO  RETORNO  HABENDO. 

In  Practioe.  The  name  of  a  writ  which 
recites  that  the  defendant  was  summoned  to 
appear  to  answer  the  plaintiff  in  a  plea 
whereof  he  took  the  cattle  of  the  sidd  plain- 
tiff (specifying  them),  and  that  the  said  plain- 
tiff arterwards  maae  default,  wherefore  it 
was  then  considered  that  the  said  plaintiff 
and  his  pledges  of  prosecuting  should  be  in 
merc^,  and  that  the  said  defendant  should 
go  without  day,  and  that  he  should  have  re- 
turn of  the  cattle  aforesaid.  It  then  com- 
mands the  sheriff  that  he  should  cause  to  be 
returned  the  cattle  aforesaid  to  the  said  de- 
fendant without  delay,  etc.  2  Sellon,  Pract 
168. 

WRIT    OF    RIGHT.      In    Practice. 

The  remedy  appropriate  to  the  case  where  a 
party  claims  the  specific  recovery  of  corpo- 
real hereditaments  in  fee-simple,  founding 
his  title  on  the  right  of  property,  or  mere 
right,  arising  either  from  nis  own  seisin  or 
the  seisin  of  his  ancestor  or  predecessor. 
Fitcherbert,  Nat  Brev.  1  (B) ;  3  Blackstone, 
Comm.  391. 

At  common  law,  a  writ  of  rieht  lies  onlv 
against  the  tenant  of  the  freehold  demandea. 
8  Cranch,  239. 

This  writ  brings  into  controversv  only  the 
rights  of  the  parties  in  the  suit ;  and  a  defence 
that  a  third  person  has  better  title  will  not 
avail.  7  Wheat  27 ;  3  Pet.  133 ;  3  Bingh. 
N.8.434;  4td.711;  5  id.  161;  4  Scott,  209; 
6  id,  435, 738 ;  6  Ad.  A^  £.  103 :  1  H.  Blacks! 
1;  3  Taunt  167;  5  id.  326;  1  Marsh.  68;  2 
Bos.  k  P.  570 ;  4  id,  64 ;  4  Taunt  572 ;  2 
W.  Blaokst  1261 ;  2  Carr.  &  P.  187,  271 ;  8 
Cranch,  229 ;  2  Wheat  306 ;  11  Me.  312 ;  7 
Wend.  N.  Y.  250 ;  3  Bibb,  Ky.  57 ;  3  Rand. 
Va.  563 ;  2  J.  J.  Marsh.  Ky.  104 ;  2  A.  K. 
Marsh.  Ky.  396 ;  1  Dan.  Ky.  410 ;  2  Leigh. 
Va.  1 ;  4  Mass.  64 ;  17  id.  74. 

WRIT  OF  TOLL.    In  Engliah  Law. 

The  name  of  a  writ  to  remove  proceedings  on 
a  writ  of  right  patent  from  the  court-^ron 
into  the  county  court  3  Blackstone,  Comm. 
App.  No.  1,  i  2. 
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WRIT  OP  WA8TXL  The  name  of  a 
writ  to  be  issued  i^ainst  a  tenant  who  has 
oommitted  waste  of  the  premises.  There 
are  several  forms  of  this  writ.  That  against 
a  tenant  in  dower  differs  from  the  others, 
fitiherbert,  Nat  Brev.  125.    See  Wastb. 

WRITERS  TO  THE  BlOItBT.  Jn 
Scotch  LaTT.  Anciently,  clerks  in  office  of 
the  secretary  of  state,  by  whom  writs  JPftse- 
ing  the  king's  signet  were  prepared.  Their 
duty  now  is  to  prepare  the  warrants  of  all 
lands  flowing  from  the  crown,  and  to  sign 
almost  all  difigenoies  of  the  law  affecting  the 

f person  or  estate  of  a  debtor,  or  for  oompel- 
ing  implement  of  decree  of  superior  court. 
They  may  act  as  attorney  or  agent  before 
court  of  sessions,  and  have  various  priviloges. 
Bell,  Diet  Clerk  to  Signet, 

WRITING.  The  act  of  forming  by  the 
hand  letters  or  characters  of  a  particular  kind, 
on  paper  or  other  suitable  substance,  and 
artfully  putting  them  together  so  as  to  con- 
vey ideas. 

It  differs  from  printing,  whioh  is  the  formation 
of  words  on  papor  or  other  proper  snbstanoe  by 
means  of  a  stamp.  Sometimes  by  writing  is  under- 
stood printing,  and  sometimes  printing  and  writing 
mixed. 

Many  eontraots  are  required  to  be  in  writing ; 
all  deeds  for  real  estate  mast  be  in  writing,  for  it 
eannot  be  oonreyed  by  a  oontraot  not  in  writing, 
yet  it  is  the  constant  practice  to  make  deeds  partly 
in  printing  and  partly  in  writing.  Wills,  except 
nanonpatire  wills,  must  be  in  writing,  and  signed 
by  the  testator ;  and  nanonpatire  wilLi  must  be  re- 
dneed  to  writing  by  the  witnesses  within  a  limited 
time  after  the  testator's  death. 

Beoords,  bonds,  bills  of  exchange,  and  many 
other  engagements  must,  from  their  nature,  be 
made  in  writing. 

See  Frauds,  Statute  or ;  Lanouaos. 


WRITING  OBUOATORT.  Abend; 
an  agreement  reduced  to  writing,  by  which 
the  party  becomes  bound  to  penorm  some- 
thing, or  suffer  it  to  be  done. 

WROHO.  An  injury ;  a  tort ;  a  yiolation 
of  right. 

In  its  most  usual  sense,  wrong  signifies  an  ii^niy 
oommitted  to  the  person  or  property  of  anoUier^ 
or  to  his  relatire  rights  unconnected  with  contract; 
and  these  wrongs  are  committed  with  or  without 
force.  But  in  a  more  extended  signification,  wrong 
includes  the  violation  of  a  contract:  a  failure  by  a 
man  to  perform  his  undertaking  or  promise  is  a 
wrong  or  iqjury  to  him  to  whom  it  was  mad^  S 
Blaokstone,  Comm.  168. 

A  public  wrong  is  an  act  which  is  inja« 
rious  to  the  public  generally,  commonly  known 
by  the  name  of  crime,  misdemeanor,  or  of- 
fence ;  and  it  is  punishable  in  yarious  ways, 
such  as  indictments,  summary  proceedings^ 
and,  upon  conyiction,  by  death,  imprison- 
ment, mie,  etc. 

Prioate  wrongs,  which  are  injuries  to  indi- 
viduals, unaffecting  the  public:  these  are  re- 
dressed by  actions  for  damages,  etc.  See 
Rbvxdixs;  Tort. 

WRONG-DOBR.  One  who  commits  an 
injury;  a  torirfeaeor.  See  Dane,  Abr.  In- 
dex. 

WRONOFITLLT  INTBHDINO.    In 

Pleading.  Words  used  in  a  declaration 
when  in  an  action  for  an  injury  the  motive  of 
the  defendant  in  committing  it  can  be  proved ; 
for  then  his  malicious  intent  ought  to  be 
averred.  This  is .  sufficiently  done  if  it  be 
substantiall;?  alleged,  in  eeneral  terms,  as 
wrongfully  Intending.  3  oouvier,  Inst.  n. 
2871. 


Y. 


7ARD.  A  measure  of  length,  contain- 
ing three  feet,  or  thirty-six  inches. 

A  piece  of  land  inclosed  for  the  use  and 
accommodation  of  the  inhabitants  of  a  house. 
In  England  it  is  nearly  synonymous  with 
backside.  1  Ohitty,  Pract  176;  1  Term, 
701. 

7ARDLAHD.  In  Old  Bnglish  Law. 
A  quantity  of  land  containing  twenty  acres. 
Coke,  Litt.  69  a. 


The  period  in  which  the  revolu- 
tion of  the  eafth  round  the  sun,  and  the 
accompanying  changes  in  the  order  of  nature, 
are  completed. 

S«  The  civO  year  differs  from  the  astro- 
nomical, the  latter  being  composed  of  three 
hundred  and  sixtv-five  days,  five  hours,  forty- 
eight  seoonds  and  a  fraction,  while  the  former 
GOnaiati  sometimes  of  three  hundred  and  sixty- 


five  days,  and  at  others,  in  leap-years,  of 
three  hundred  and  sixt;|r-six  days. 

The  year  is  divided  into  haif-year,  which 
consists,  according  to  Coke,  Litt.  135  5,  of 
one  hundred  and  eighty-two  da^s ;  and  quarter 
of  a  year,  which  consists  of  ninety-one  days. 
Id. ;  2  Rolls,  Abr.  521,  1.  40.  It  is  further 
divided  into  twelve  months. 

8.  The  civil  year  commences  immediately 
after  twelve  o'clock  at  night  of  the  thirty- 
first  day  of  December,  that  is,  the  first  mo- 
ment of  the  first  day  of  January,  and  ends 
at  midnight  of  the  thirty-first  dav  of  Decem- 
ber twelve  months  thereafter,  see  Comyns, 
Di^.  Annus;  2  Chitty,  Blackst.  Comm  140,  n. ; 
Ghitty,  Pract.  Index,  THme,  Before  the  altera- 
tion of  the  calendar  from  old  to  new  style  in 
Eneland  (see  Bissbxtilx)  and  the  colonies 
of  Uiat  country  in  America,  the  year  in  chro- 
nological reckoning  was  supposed  to  com* 
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mence  with  the  first  day  of  Jaonajry,  although 
the  legal  year  did  not  commence  until  March 
25,  the  intermediate  time  being  doubly  in- 
dicated :  thus,  February  15,  172},  and  so  on. 
This  mode  of  reckoning  was  altered  by  the 
statute  24  Geo.  II.  c.  23,  which  gaje  nse  to 
an  act  of  assembly  of  Pennsylvania,  j>a88ed 
March  11,  1752,  1  Smith,  Laws,  217,  oon- 
furming  thereto,  and  also  to  the  repeal  of  the 
act  of  1710. 

4«  In  New  York  it  is  enacted  that  when- 
ever the  term  "year"  or  "years"  is  or  shall 
be  used  in  any  statute,  deed,  verbal  or  writ- 
ten contract,  or  any  public  or  private  instru- 
ment whatever,  the  year  intended  shall  be 
taken  to  consist  of  three  hundred  and  sixty- 
five  days;  half  a  year,  of  a  hundred  and 
eighty-two  days;  and  a  quarter  of  a  year, 
orninety-two  days ;  and  the  day  of  a  leap- 
year,  and  the  da}r  immediatolv  preceding,  if 
they  shall  occur  in  any  period  so  to  be  com- 
puted, shall  be  reckoned  together  as  one  di^. 
Kev.  Stat  pt  1,  o.  19, 1. 1,  J  3. 

7BAR  Ain>  DAT.  A  period  of  time 
much  recognised  in  law. 

It  is  not  in  all  oases  limited  to  a  precise  oalendar 
year.  In  Sootlaad,  in  oompntiog  the  tenn,  the 
year  and  day  is  to  be  reckoned,  not  by  the  nnmber 
of  days  which  go  to  make  up  a  year,  but  by  the 
ratnm  of  the  day  of  the  next  year  that  bean  the 
Hune  denomination.  1  Bell,  Comm.  5th  ed.  731;  2 
Stair,  Inst  842.  8ee  Baoon,  Abr.  Deteent  (I  3); 
Brskine,  lost  1.  0.  22.  In  the  law  of  all  the  Gothio 
nations,  it  meant  a  year  and  six  weeks. 

It  is  a  term  frequently  occurring*,  for  ex- 
ample, in  case  of  an  estray,  if  the  owner 
challenged  it  not  within  a  year  and  a  day,  it 
belonged  to  the  lord.  5  Coke,  108.  So  of  a 
wreck.  Coke,  2d  Inst  168.  This,  time  is 
given  to  prosecute  appeals  and  for  actions  in 
a  writ  of  right,  and,  after  entry  or  claim,  to 
avoid  a  fine.  Plowd.  357  a.  And  if  a  person 
wounded  die  in  that  time,  it  is  murder.  Coke, 
8d  Inst  53 ;  6  Coke,  107.  So,  when  a  judg- 
ment is  reversed,  a  party,  notwithstanding 
the  lapse  of  time  mentioned  in  the  statute 
of  limitations  pending  that  action,  may  com- 
mence a  fresh  action  within  a  year  and  a  day 
of  such  reversal.  3  Chitty,  Pract.  107.  Again, 
alter  a  year  and  a  day  have  elapsed  from  the 
day  of  signing  a  judgment,  no  execution  can 
be  issuea  till  the  judgment  be  revived  by 
9cire  faeicu.  Bacon,  Abr.  Execution  (H); 
Tidd,  Pra«t  1108. 

Protection  lasted  a  year  and  a  day ;  and  if 
m  villein  remain  from  his  master  a  year  and 
a  day  in  an  ancient  demesne,  he  is  free. 
Cunningham,  Diet  If  a  person  is  afraid  to 
enter  on  his  land,  he  may  make  claim  as  near 
as  possible, — which  is  force  for  a  year  and  a 
day.  3  Sharswood,  Blackst  Comm.  175.  In 
case  of  prise,  if  no  claim  is  made  within  a  year 
and  a  day,  the  condemnation  is  to  captors  as 
of  course.  2  Call.  C.  C.  388.  So,  in  case  of 
coods  saved,  the  court  retains  them  till  claim, 
u  made  within  a  year  and  a  day,  but  not 
after  that  time.    8  Pet  4. 

The  same  period  occurs  in  the  Civil  Law,  in 
Book  of  Feuds,  the  Laws  of  the  Lombards,  etc 


TBAR-BOOKB.  Books  of  reporif  of 
cases  in  a  regular  series  from  the  reign  of  iha 
English  King  Edward  U.,  inclusive,  to  the 
time  of  Henry  YIIL,  which  were  taken  by  the 
prothonotaries  or  chief  scribes  of  the  courtai 
at  the  expense  of  the  crown,  and  published 
annually, — ^whence  their  name  Year-Books. 
They  consist  of  eleven  parts,  namely: — ^Part 
1.  Maynard's  Reports  temp,  Edw.  II. ;  also 
divers  Memoranda  of  the  Exchequer  ieu^ 
Edward  I.  Part  2.  Reports  in  the  first  ten 
years  of  Edw.  III.  Part  3.  Reports  from  17 
to  39  Edward  III.  Part  4.  Reports  from  40 
to  50  Edward  III.  Part  5.  Liber  Assisarum ; 
or.  Pleas  of  the  Crown  temp,  Edw.  III.  Part 
6.  Reports  temp.  Hen.  lY.  &  Hen.  Y.  Parts 
7  ana  8.  Annals ;  or,  Reports  of  Hen.  YL 
during  his  reign,  in  2  vols.  Part  9.  Annals 
of  Edward  IV.  Part  10.  Long  Quinto ;  or, 
Reporto  in  5  Edward  lY.  Part  11.  Cases  in 
the  Reigns  of  Edward  Y.,  Richard  III.,  Henry 
YIL,  and  Henry  YIII. 

7BAR,  DAT,  AND  WA8TB  (Lai. 
annuSf  dies,  et  wutum)  is  a  part  of  king's 
prerogative,  whereby  he  takes  the  profits  of 
the  lands  and  tenements  of  those  attainted 
of  petty  treason  or  felony,  for  a  year  and  a 
day,  but,  in  the  end,  may  waste  the  tene- 
ments, destroy  the  houses,  root  up  the  woods, 
gardens,  and  pasture,  and  plough  up  the 
meadows  (except  the  lord  or  the  fee  agree 
with  him  for  redemption  of  such  waste); 
after  which  the  lands  are  to  be  restored  to 
the  lord  of  the  fee.  Staundford,  Prerog.  o. 
16,  fol.  44.  By  Magna  Charta,  it  would  ap- 
pear that  the  profits  for  a  year  and  day  were 
given  in  lieu  of  the  waste.  9  Hen,  III.  c  22. 
»ut  17  Edw.  II.  declares  the  king's  right  to 
both. 

TBARB,  E8TATB  FOR.    See  Estavi 

FOB  YXABS. 

TBA8  AND  NATS.  The  list  of  mem- 
bers of  a  legislative  body  voting  in  the  af- 
firmative and  negative  of  a  proposition. 

Th«  oonstitution  of  the  United  States,  art  1.  s.  fi^ 
direotfl  that  **  the  yeas  and  nays  of  the  members  of 
either  honse,  on  any  question,  shall,  at  the  desint 
of  one-fifth  of  those  present,  be  entered  on  the 
Jonmal."    See  2  Story,  Const  301. 

The  power  of  calling  the  yeas  and  nays  is  glvea 
by  all  the  constitations  of  the  several  states;  and  it 
is  not,  in  general,  restricted  to  the  request  of  one- 
fifth  of  the  members  present,  but  may  be  demanded 
by  a  less  number;  and,  in  some,  one  member  aloaa 
has  the  right  to  require  the  call  of  the  yeas  and 
nays. 

7BOMAN.  In  the  United  Stotes  this 
word  does  not  appear  to  have  any  very  exact 
meaning.  It  is  usually  put  as  an  addition  to 
the  names  of  parties  in  declarations  and  in- 
dictments. In  England  it  signifies  a  free 
man  who  has  land  of  the  value  of  forty  shit* 
lings  a  year.  Coke,  2d  Inst.  668;  2  Ball. 
Penn.  92. 

TIBLDINa  AND  PA7INO.  These 
words,  when  used  in  a  lease,  oonstitato  a 
covenant  on  the  part  of  the  lessee  to  pay 
the  rent,  Piatt,  (3ov.  50;  3  Penn.  464;  1 
Sid.  447,  pi.  9;  2  Lev.  206;  3  Term,  402; 
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1  Barnew.  &  C.  416;  2  DowL  &  R.  670;  but 
whether  it  be  an  express  oovenant  or  not 
seems  not  to  be  settled.  Styles,  387,  406, 
451 ;  Sid.  240,  266 ;  2  Lev.  206 ;  T.  Jones, 
102 ;  3  Term,  402. 

In  Pennsylvania,  it  has  been  decided  to 
be  a  covenant  running  with  the  land.  3  Penn. 
464.    See  1  Saund.  &Z,  n.  1 ;  9  Vt.  191. 

Y'O'KKt  CUSTOM  OF,  is  recognized  by 
22&23  Car.  ILc.  10,  and  1  Jac.  II.  c.  17.  By  this 
eustom,  the  effects  of  an  intestate  are  divided 
flocordinjp  to  the  anciently  universal  rule  of 
fwrf  raitonabiliB,    4  Bum,  Eod.  Law,  342. 


TORK,  BTATUTXI  OF.  The  name  of 
an  English  statute,  passed  12  Edw.  II.,  Anno 
Domini  1318,  and  so  called  because  it  was 
enacted  at  York.  It  contains  many  wise  pro- 
visions and  explanations  of  former  statutes. 
Barrington,  Stat.  174.  There  were  other 
statutes  made  at  York  in  the  rei^  of  Ed- 
ward III.,  but  they  do  not  bear  this  name. 

70UNO  ANIMAIiS.  It  is  a  rule  that 
the  young  of  domestic  or  tame  animals  be- 
long to  the  owner  of  the  dam  or  mother,  ao- 
cording  to  the  maxim,  Partus  aemiUur  oeM- 
trem^    Dig.  6. 1. 5.  2 :  Inst  2. 1.  9. 
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A,  17. 

A  eoBsilUs,  17. 
A  l&tere,  17. 
A  me,  17. 

A  mensa  et  thoro,  17,  403. 
A  prendre,  17. 
A  quo,  17. 
A  rendra,  17. 
A  retro,  17. 

A  nbro  ad  Digram,  17. 
A  rinenlo  matrimoniiy  17,  403. 
Ab  aetifl,  17. 
Ab  ante,  27. 
Ab  anteoedente,  17. 
Ab  extra,  17. 
Ab  inoonrenienti,  17. 
Ab  initio,  18,  and  Trespass. 
Ab  intestat,  18. 
Ab  intestato,  18. 
Ab  invito,  18,  602. 
Ab  irato,  18. 
Abactor,  18. 
Abadengo,  18. 
Abalienatio,  18. 
Abamita,  18. 
Abandonment,  18. 
in  oiril  law,  18. 
by  husband  or  wife,  18,  470. 
of  Inyentions,  746,  4-6* 
in  insnranoe,  18,  iL  404-496, 

602. 
of  rigbU,  10. 
for  torts,  10. 
Abamare,  10. 
Abatamentum,  10. 
Abatare,  10. 
Abate,  10. 
Abatement: 

in  ohaneery  praotiee,  10, 2^  3. 

in  contracts,  10,  3« 

of  freehold,  10,  20,  3,  4. 

of  legacies,  20,  4. 

in  mereantile  law,  20,  4« 

of  nuisanres,  20,  4^  245,  5« 

in  pleading,  20-24. 

plea  &,  to  the  person, 
20-28,  7-23. 
alienage,  20,  O. 
corporations,  20, 10* 
ooTertnre,21, 11,12. 
death,  21,  13,  14. 
infancy,  21,  16« 
lanaey,  21,  10« 
misjoinder,  21,  IT* 
misnomer,  22,   18* 

19. 
non-joinder,  22, 20- 

22  • 
priTilege,  22,  23. 
plea  in,  to  the  connt,  23. 
plea  in,  of  the  writ,  23, 
24-26. 
to  the  form  of,  23, 

24. 
to  the  action  of,  23, 
8ft. 


Abatement: 

plea  in  Tarianee,  23, 26. 

qnalities  of  plea  in,  23, 
2T-29. 
as  to  form,  24,  28. 
affidaritof  tnith,24, 
20. 

Judgment  on  plea,  24, 30« 
of  taxes,  24,  30. 
Abator,  24. 
Abatada,  24. 
AbaTia,  24. 
Abarita,  24. 
Abaynncalos,  24. 
Abarus,  24. 
Abbey,  24. 

AbbrcTiations,  24-48. 
Abbreviators,  48. 
Abbroohement,  43. 
Abdication,  43. 
Abdnction,  43. 
Abearance,  48. 
Aberemurder,  43. 
Abet,  43. 
Abettor,  43. 
Abeyance,  43,  44. 
Abiaticus,  44. 
Abiding  by,  44. 
Abigeat,  44. 
Abigens,  44. 
Abjadicatio,  44. 
Abjuration,  44. 
Ablegati,  44. 
AbnepoB,  44. 
Abneptis,  44. 
Abolition,  44. 
Abordage,  44. 
Abortion,  44,  46. 
Abortus,  45. 
Aboutissement,  46. 
AboTC,  45. 
Abpatruus,  45. 
Abridge,  45. 
Abridgment,  45. 
Abrogation,  45,  46L 
Abscond,  46. 
Absconding  debtor,  46. 
Absence,  46* 
Absentee,  46. 
Absoile,  46. 
Absolute,  46. 
Absolution,  46. 
Absolutism,  46. 

Absque  aliquo  inde  reddendo,  47. 
Absque  hoc,  46,  iL  606. 
Absque  impetitione  TastI,  47. 
Abstention,  47. 
Abstract  of  a  fine,  47. 
Abstract  of  a  title,  47. 
Abuse,  47. 

Abuse  of  female  child,  47. 
Abut,  47. 
AbutUls,  47. 
Ac  etiam,  47. 
Accedas  ad  curiam,  47. 
Accedas  ad  rioe-comitem,  47. 
Acceptance,  47. 

in  general,  47,  ly  2« 


Aooeptanoe: 

of  bills  of  exchange,  48, ! 

in  insurance,  48,  5* 
Aoceptilation,  48. 
Acceptor,  40. 

Acceptor  supra  protest,  40. 
Access,  40. 
Accessary,  40,  50. 
Acoessio,  50. 
Accession,  50. 

in  international,  51. 
Acceaaory,  51. 
Accessory  actions,  51. 
Accessory  contract,  51. 
Accessory  obligations,  6L 
Accident,  51,  52. 

in  equity  practice,  52,  2f  8f 
534,  8. 
Accomenda,  52. 
Accommodation  paper,  t  . 
Accomplice,  52. 
Accord,  53. 
Accouchement,  53. 
Account,  53-55. 

in  practice,  54,  2-8* 

in  equity,  54,  2^  3* 

at  law,  54,  4^« 
Account  book,  55. 
Account  current,  55. 
Account  in  bank,  187. 
Account  stated,  55. 
Accountant,  55* 
Accountant  general,  55. 
Aocouple,  55. 
Accredit,  55. 
Accreditulare,  55. 
Aocrescere,  55. 
Accretion,  55,  56. 
Accroach,  56. 
Accrue,  56. 

AocnmulatiTc  judgment^  66. 
Accusation,  56. 
Accused,  56. 
Accuser,  56. 
Achat,  56. 
Acherset,  56. 
Acknowledgment,  56-47. 

Alabama,  56,  57. 

Arkansas,  57. 

California,  57. 

Connecticut,  58. 

Delaware,  58. 

District  of  Columbia^  / 

Florida,  58. 

Georgia,  58,  50. 

Illinois,  50. 

Indiana,  50. 

Iowa,  50. 

Kansas,  50,  60. 

Kentucky,  60. 

Louisiana,  60. 

Maine,  61. 

Maryland,  61* 

Massachusetts,  61. 

Michigan,  61. 

Minnesota,  62. 

Mississippi,  62. 

Missouri,  62. 
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Aoknowledgment : 

Nebraska,  62. 

Nerada,  63. 

New  Hampshire,  63. 

New  Jersey,  63. 

New  Mezioo,  68. 

New  Tork,  64. 

North  Carolina,  64. 

Ohio,  64. 

Oregon,  65. 

Pennsylvania,  66. 

Rhode  Island,  65. 

South  Carolina,  66. 

Tennessee,  66. 

Texas,  66. 

Utah,  67. 

Ymrmont,  67. 

Virginia,  67. 

Washington,  67. 

Wisconsin,  67.  * 

Aoknowledgment  money,  67. 
Aoquest,  67. 
Acquets,  67. 
Aoolyte,  6S. 
Acquieseenee,  68. 
Aoqnietandis  plogiif,  68.  ^ 
Acquire,  68. 
Acquisition,  68. 
Acquittal,  68. 
Acquittance,  68. 
Acre,  68. 

Accreditulare,  68. . 
Act,  69. 

in  civil  law,  69. 

in  evidence,  69. 

in  legislation,  69. 
Act  of  bankruptcy,  69.  * 
Act  of  God,  69. 
Act  of  grace,  70. 
Act  of  honor,  70. 
Act  in  pais,  70. 
Act  on  petition,  70. 
Acta  diuma,  70. 
Acta  publica,  70. 
Actio,  70-72. 
Actio  bonsB  fidei,  72. 
Actio  commodati  eontraria,  72. 
Actio  commodati  directa,  72. 
Actio  communi  dividundo,  72. 
Actio  oondiotio  indebitati,  72. 
Actio  ez  oonducto,  73. 
Actio  ex  oontraotn,  649. 
Actio  ez  delicto,  649. 
Actio  deposit!  eontraria,  78. 
Actio  deposit!  directa,  78. 
Actio  ad  ezhibendnm,  78. 
Actio  in  factum,  73. 
Actio  faniUss  oroisonndM,  78. 
Actio  jndicati,  78. 
Actio  mandati,  78. 
Actio  non,  73. 
Actio  non  accrerit,  78. 
Actio  personalis,  78. 
Actio  personalis  moritur,  Ae.,  73- 
77. 

in  contracts,  73,  74,  3-6* 

for  torts,  74-77,  6-16. 

for  iignry  to  the  person, 

75,  1<K11« 
against  personal  repre- 
sentative, 76,1^16. 
Aotio  in  personam,  77. 
Actio  prsBScriptis  verbis,  77. 
Aotio  realis,  77. 
Actio  in  rem,  77. 
Actio  redhibitoria,  77. 
Actio  rescissoria,  77. 
Actio  pro  socio,  77. 
Aotio  strioti  juris,  77. 


Actio  ntilis,  77. 
Actio  vulgaris,  77. 
Action,  77. 

in  practice,  77. 

in  the  civil  law,  78,  4. 

in  the  common  law,  78,  5« 
Action  of  book  debt,  78. 
Action  redhibitory,  428. 
Action  rescissory,  469. 
Actions  ordinary,  78. 
Actionable,  78. 
Actionary,  78. 
Aetiones  nominata,  78. 
Acton  Bumell,  78. 
Actor,  78,  79. 
Actriz,  79. 
Acts  of  court,  79. 
Acts  of  sederunt,  79. 
Actual  damages,  79. 
Aotuarius,  79. 
Actuary,  79. 
Actum,  79. 
Actus,  79. 

Ad  abundantiorem  caotelaia,  79. 
Ad  aliud  ezamea,  79. 
Ad  custagia,  79. 
Ad  custum,  79. 
Ad  damnum,  79. 
Ad  ezcambium,  79. 
Ad  ezhssreditatlonem,  79. 
Ad  factum  prsBstaadum,  79. 
Ad  fldem,  79. 
Ad  filum  aqusB,  79. 
Ad  firmam,  79. 
Ad  inquirendum,  79. 
Ad  interim,  80. 
Ad  largum,  80. 
Ad  litem,  80. 

Ad  Inorandnm  vel  perdendnm,  80. 
Ad  mi^orem  eautcdam,  80. 
Ad  nooumentom,  80. 
Ad  ostium  ecclesiss,  80. 
Ad  qusdrimonium,  80. 
Ad  quem,  80. 
Ad  quod  damnum,  80. 
Ad  rationem  ponere,  80. 
Ad  sectam,  80. 

Ad  terminum  qui  prsstarit,  80. 
Ad  tunc  et  ibidem,  80. 
Ad  valorem,  80. 
Ad  vitam  ant  oulpaa,  80. 
Addioere,  80. 
Addition,  80. 
Additionales,  81. 
Address,  81. 
Adelantado,  8L 
Ademption,  81. 
Adhering,  81, 
Aditus,  82. 
A(yaoent,  82. 
Adjounii  82. 
Adjourned  term,  82. 
A4joumment,  82. 
Adjournment  day,  82. 
Adjournment  day  in  error,  82. 
Adjournment  in  eyre,  82. 
Adjndicataire^  82. 
Adjudication,  82. 
Adjunction,  82. 
Adjuncts,  82. 
Adjustment,  82,  728. 
Admeasurement  of  dower,  88. 
Admeasurement  of  pasture,  88. 
Adminicle,  83. 
Adminicular  evidence,  88. 
Administering  poison,  83,  348. 
Administration,  88-85. 

of  estates,  83-86,  1-T« 
various  kinds,  B^,  84, 3-5* 


Administration : 

jurisiietion,  84,  O* 
formalities  of  appoint- 
ment, etc.,  84,  T* 
appropriation  of,  85,  T« 
in  governmental  law,  85,  Y« 
Administrator,  85-87. 

appointment,  85,  d-4« 

who  entitled  to,  85,  ^^^m 
powers  of,  86,  4. 
duties  of,  86,  5-T. 
liabUity  of,  87,  8,  9, 
pay  of,  87,  0* 
Admiral,  87. 
Admiralty,  87-89. 

in  general,  87,  88,  1« 
in  English  law,  88,  4-T. 
civil  jurisdiction,  88,  5* 
criminal  jurisdictioD,  88, 

5. 
form  of  proceedings,  88, 
6. 
in  Ameriean  law,  88,  T-9f 
898-400. 
dvU  jurisdiotloB,  88,  %f 

398-400. 
criminal  jtsrisdietloB,  M. 

9,  401. 
form  of  proceodingt,  9§ 
9. 
Admission,  89. 
in  practice,  89. 
in  corporations,  89. 
Admissions,  89. 

in  evidence,  89,  S-6« 
kinds  of,  89,  S. 
by  whom  made,  89, 1 
eifeet  of,  90,  6« 
in  pleading,  90,  T,  8* 
in  equity,  90,  7. 
at  law,  90,  7« 
Admittance,  90. 
Admittendo  in  sociom,  90. 
Admonition,  90. 
Adnepos,  90.  i 

Adneptis,  90. 
Adnotatio,  00. 
Adolescence,  90. 
Adoption,  90,  91. 
Adpromisor,  91. 
Adrogation,  91. 
AdseriptI,  91. 
Adscript!  gleb»,  91« 
AdscriptiUI,  91. 
Adsessores,  91. 
Adult,  91. 
Adulter,  91. 
Adnltera,  91. 
Adulteration,  91. 
Adulterator,  91. 
Adulterine,  92. 
Adulterine  guilds,  92. 
Adttlterium,  92. 
Adultery,  92. 
Advaneement,  92. 
Advances,  92. 
Advena,  93. 
Advent,  93. 
Adventitious,  98. 
Adventitius,  93. 
Adventure,  93. 
Adverse  eojoyment^  98. 
Adverse  possession,  98. 
Advertisement,  98,  94 
Advice,  94. 
Advisare,  94. 
Advisement,  94 
Advocate,  94. 

in  civU  law,  94 
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Banker's  note,  188. 

Below,  194. 

in  equity,  178,  lO* 

Bankrupt,  188. 

Bench,  194. 

Away-going  orop,  1T8. 

Bankrupt  laws,  188. 

Bench-warrant,  194. 

Awm,  179. 

Bankruptcy,  188. 

Bencher,  194. 

Ayant  oaaae,  179. 

Banleaca,  188. 

Benefloe,  195. 

Aynntamiento,  179. 

Banlieo,  188. 

Beneiicial  interati,  195. 

Banneret,  188. 

Beneficiary,  195. 

B. 

Bannitus,  188. 

Benefioio  prime,  195. 

Baanum,  189. 

Beneficiun,  195. 

B,  179. 

Bans  of  matrimony,  180. 

Beneficinm  elericale,  195. 

Baok-bond,  179. 

Bw,  189. 

Benefloiam  oompetentise,  195. 

Baok-water,  179. 

Bar  fee,  189. 

Beneflcium  dirisionis,  195. 

BaokadatioB,  179. 

Baragaria,  189. 

Beneficinm  ordinis,  195. 

Baekberend,  179. 

Barbieanage,  189. 

Benefit  of  cession,  195. 

Backing,  179. 

Bargain  and  sale,  189, 190. 

Benefit  of  clergy,  195. 

Backside,  179. 

what  may  pats  by,  190,  ftf  3* 

Benefit  of  discussion,  196,  48IL 

Badge,  179. 

technical  words,  190,  3. 

Benefit  of  division,  196. 

Baggage,  180. 

Bargainee,  190. 

Benefit  of  inventory,  196L 

Bail,  180-182. 

Bargainor,  190. 

Benevolence,  196. 

kinds  of,  180, 51. 

Baro,  190. 

Bequeath,  196. 

requisites  of,  189,  3« 

Baron,  190. 

Bequest,  196. 

when  given  or  required,  181, 

4y   0« 

Baron  et  femme,  190. 

Bercaria,  196. 

Baronet,  190. 

Bercarius,  196. 

in  criminal  oases,  181,  6. 

Barons  of  the  cinque  ports,  190. 

Besaile,  196. 

proceedings  in  giving,  181,  T» 

Barons  of  the  ezebeqner,  190. 

Best  evidence,  196. 

mitigation  of,  181,  8. 
liabUity  of,  181,  8. 

Barony,  190. 

Betrothment,  196. 

Barrator,  190. 

Better  equity,  197. 

powers  of,  181,  9* 

Barratry,  190. 

Betterments,  197. 

in  Canadian  law^  18S. 

in  criminal  law,  190. 

Beyond  sea,  197. 

Bul-bond,  182. 

in  maritime  law,  190. 

Bias,  197. 

form  of,  182,  1« 

Barrel,  191. 

Bid,  197. 

requisites  of,  182,  %• 

Barren  money,  191. 

Bidden,  197. 

performance    of   condition. 

Barrenness,  191. 

Bieas,  197. 

182,  9,  4. 

Barrister,  191. 

Bigamus,  197. 

Bail  court,  183. 

Barter,  191. 

Bigamy,  197, 198. 

Bail  piece,  183. 
BailmVie  action,  ISS. 

Barton,  191.' 

how.  punishable,  197,  8. 

Bas  chevaliers,  191. 

intent  not  required,  198,  3« 

Bailable  process,  188. 

Base  foe,  191. 

second   mairiage   raqiiisita, 

BaUee,  188. 

Base  services,  191. 

198,  4. 

duties  of,  188,  %•  8. 
powers  of,  188, 4y  6« 

Basilica,  191. 

BUan,  198. 

Bastard,  191, 192. 

Bilateral  coatrt«t,  198. 

Bailie,  183. 

Bastard  eigne,  192. 

Biline,  198. 

Bailiff,  183. 

Bastarda,  192. 

Bilinguis,  198. 

in  account  render,  184. 

Bastardy,  192. 

Bill,  198,  199. 

duties  of,  184, 51,  186,  3. 

Bastardy  process,  192. 

in  chancery  praetlee^  198, 1- 

rights  of,  184,  3, 

Bftston,  192. 

5. 

Bailiwick,  184. 

Battel,  192. 

parts  of,  198,  8,  8. 
kinds  of,  198,  4,  6« 

Baillew  de  fonds,  184. 

Battery,  192, 198. 

Bailment,  184-186. 

what  constitutes,  192,  8. 

as  a  oontraety  199,  6. 

what  is  a,  184, 1* 

Justification  of,  192, 1^-5. 

in  legislation,  199,  6. 

kinds  of,  184,  9. 

as  mode  of  correction,  192, 3« 

in  mercantile  law,  199,  7. 

duties  of  baUee,  185,  8,  4, 

as  preserving  the  peace,  192, 

Bill  of  adventure,  199k 

rights  of  bailee,  185,  6. 

3. 

BUI  of  advocation,  199. 

in  general,  185,  8* 

in  self-defence,  192,  4. 

Bill  to  carry  out  deerea,  199. 

Bliilor,  186. 

in  defence  of  property,  193, 5* 

BiU  of  eertiorari,  199. 

Bair-man,  186. 

Batture,  193. 

Bttl  chamber,  199. 

Bairn's  part,  186. 

Bawdy-honse,  198. 

Bill  of  conformity,  199. 

BalsBua,  186. 

Bay,  193. 

Bill  of  costs,  199. 

Balance,  186. 

Bayou,  108. 

BiU  of  credit,  199,  209. 

Balance-sheet,  186. 

Beaconage,  198. 

Bill  of  debt,  200. 

Baldio,  186. 

Beadle,  193. 

Bill  of  discovery,  200. 

Balius,  186. 

Bearer,  193. 

use  of,  200,  8« 

Balira,  186. 

Bearers,  193. 

requisites  to  obtain,  299,  8. 

Balivo  amoTcttdo,  186. 

Bearing  dat«,  198. 

Bill  of  exceptions,  200,  20L 

Beasts  of  the  chase,  198. 

where  it  liei^  206,  8,  8. 
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BUI  of  ezoeptioBS : 

Black  book  of  the  excheqnar,  208. 

Bottomry : 

in  orininal  cm«6,  300, 3« 

Black  maU,  208. 

efiect  of,  217,  ft-6. 

when  to  be  taken,  201,  4« 

Black  rents,  208. 

formal  progeedingSy  201,  6« 

Blada,  208. 

order  of  preference,  217,  9« 

effect  of,  201,  •• 

Blanche  firme,  208. 

lO. 

Bin  of  exohaago,  201*203. 

Blanch  holding,  208. 

Bought  note,  218. 

what  is,  201, 1. 

Blank,  208. 

Bound  baUifr,  218. 

kinds  of,  201,  9. 

Blank  bar,  209. 

Boundary,  218. 

of  the  parties,  202,  3« 

Blank  indorsement,  tOf . 

Bounded  tree,  218. 

formal  requisites,  202»  ^-S. 

Blasphemy,  209. 

Bounty,  218. 

ocoasioaal  stipniations,  208, 

Blind,  210. 

Bonwarye,  218. 

9. 

Blockade,  210. 

Bonwmaster,  218. 

aeoeptanoe  of,  48,  3-5* 

by  whom  to  be  dedlaied,  210, 

BoYaU  terrss,  218. 

indorsement  of,  702. 

ft. 

Bosero,  218. 

damages,  iL  IM,  8-M. 

mast  be  made  known,  210, 

Branch,  218.                  , 

protest,  iL  387. 
Bill  for  foreolosar%  203. 

3,4. 

Branding,  219.               ' 

how  Tiolated,  210,  ft. 

Branks,  219. 

Bill  of  gross  adrentore,  203. 

Breach,  210. 

BUI  of  hMith,  203. 

210,  •. 

Breach  of  doss^  219. 

BUI  Sapaaobing  dasra^  203. 

Blood,  210. 

Breach  of  eoTcnant,  219. 

Bill  of  indiotment,  203. 

Bloodwit,  210. 

Breach  of  the  peace,  219. 

Bill  of  information,  203. 

Boarder,  210. 

Breach  of  prison,  219. 

BUI  of  interpleader,  203. 

Board  of  superrlsers,  211. 

Breach  of  trust,  219. 

mnst  state  what,  203,  fU 

Boat,  211. 

Breaking,  22Q. 

prayer  oi^  204,  3« 

Boc,  211. 

Breaking  bnlk,  220. 

BUI  of  lading,  204. 

Boc  horde,  211. 

Breaking  door%  220. 
Breath,  220. 

form  of,  204,  3« 

Boc  land,  211. 

assignable,  204»  8* 

Body,  211. 

Brehon  law,  220. 

binds  owners,  204, 4« 

Body  coiporate^  211. 
Bona,  211. 

Brephotrophi,  221. 

eonstmctioB  o^  204,  6« 

Bretts  and  ScotU,  221. 

as  aiSectiBg  Itan,  ii.  61,  81- 

Bona  conflscata,  211. 

Brethwalda,  22L 

38. 

Bona  fides,  211. 

BrcTC,  221. 

BUI  to  marshal  assets,  204. 

Bona  forisfacta,  211. 

Breve  innominatum,  221. 

BUI  to  marshal  secaritiss,  204. 

Bona  gestura,  211. 

Breve  nominatunaL  221. 
Breve  originale,  z21. 

BUI  in  nature  of  reriew,  204. 

Bona  gratia,  211. 

BUI  in  nature  of  rerivor,  203. 

Bona  mobUia,  211 

Breve  de  recto,  221. 

BUI  in  nature  of  snpplemental 

Bona  notabUia,  211. 

Breve  testatum,  221. 

bUl,  205. 

Bona  patria,  211. 

Brevet,  221. 

^BiU  for  new  trial,  205. 

Bona  peritura,  211. 

Brevia,  221. 

*BiU  obligatory,  206. 

Bona  vacantia,  211. 

Brevia  antvsipantia,  221. 

BiU  of  pains  and  penalties^  206. 

Bona  wayiata,  212. 

Brevia  de  cursu,  221. 

BUI  of  paroeU,  206. 

Bond,  212. 

Brevia  formata,  221. 

BUI  of  particulars,  206. 

kinds  of,  212,  2. 

Brevia  judiealis,  221. 

BiU  payable,  206. 

must  be  parties,  212,  S* 

Brevia  magistralia,  222. 

BUI  of  peace,  206. 

must  be  written  and  sealed. 

Brevia  testata,  222. 

BUI  penal,  203. 

212,  4. 

Breviarum  Alaricianum,  222. 

BiU  perpetuating  testimony,  206. 

mnst  be  deliTcred,  212,  6* 

Breviate,  222. 

BUI  of  privUege,  206. 

condition,  212, 6,  312, 4,  446. 

Brevibus  et  rotnlis,  etc.,  222. 

BUI  of  proof,  206. 

forfeiture,  212,  T. 

Bribe,  222. 

BUI  qni»  timet,  206. 

UmitatioB,  212,.8. 

Bribery,  222. 

BUI  reeeiTable,  206. 

Bondage,  212-214. 

Bribonr,  222. 

BUI  of  reriew,  206. 

Bonis  non  amoTcndis,  214. 

Bridp,  222,  223. 

by  legislative  authority,  222: 

BUI  of  reyiTor,  207. 

Bono  et  male,  314. 

BiU  of  reriror  and  supplMnant, 

Bonus,  214. 

1393. 

207. 

Book,  214. 

dadicatlon  of,  223,  4. 

BiU  of  sale,  207. 

Book.land,  214. 

repair  of,  223,  4^  5» 

BUI  of  sight,  207. 

Book  of  aoU,  214. 

tolls,  223,  6. 

BiU  single,  207. 

Book  of  adjournal,  214. 

Brief,  223. 

BUI  of  sufferaaoe^  207. 

Book  of  rates,  214. 

Brief  of  title,  224 

BiU  to  suspend  deeree,  207. 

Book  of  responses,  214. 

Brigbote,  224. 

BiU  to  Uke  testimony,  eto.,  207. 

Books,  214. 

Bringing  money  into  aonrt,  224. 

BUla  Tsra,  207. 

Books  of  science,  214. 

Brocage,  224. 

BUla  eassetnr,  207. 

Boon-days,  216. 

Brocarius,  224. 

BUla  exoambU,  207. 

Booty,  215. 

Brocella,  224 

BUla  exonerationis,  207. 

Bordage,  216. 

Brokerage,  224. 

BUlet  de  change,  207. 

Bordlands,  216. 

Brokers,  224. 

Binding  on^  207. 

Bordlode,  216. 

Brothel,  224. 

Binding  over,  208. 

Borg,  215. 

Brother,  226. 

Bipartite,  208. 

Borough,  215. 

Brother-in-law,  226. 

Birretnm,  208. 

Borough  courts,  216.  . 

Bruise,  226. 

Birth,  208. 

Borough  English,  215. 

Bubble  act,  226. 

BIsaUe,  208. 

Borrower,  215. 

B«We*7,  ».  629. 

Bishop,  208. 

Boscage,  215. 

BnUding,  225. 

Bishop's  court,  208. 

Bosons,  215. 

Bulk,  225. 

Bishopric,  208. 

Bote,  216. 

BuU,  225. 

BissextUe,  208. 

Bottomry,  216-218. 

Bullion,  226. 

Black  acre,  208. 

bond  giren  by  whom,  216, 2« 

BuUion-fnnd,  226. 

Black  act  208. 

necessity  required,  216,  3« 

Buoy,  226. 

Black  book  of  the  admiralty,  208. 

form  of  bond,  216,  4« 

Burden  of  proof,  223. 
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Bareau,  226. 

Burgage,  220. 

Bnrgator,  220. 

BargoM,  226. 

Burgess  roll,  226. 

Burghmote,  226. 

BorglAr,  226. 

BvrglArioualy,  227. 

Burglary,  227. 

where  committed,  227,  2» 
when  committed,  227,  8* 
means  used,  227,  4« 
entry  required,  227,  6* 
intentioD,  227,  6* 

Burgomaster,  228. 

Burial,  228. 

Burlaw  courts,  228. 

Burning  in  the  hand,  288. 

Burying  ground,  228. 

Bushel,  228. 

Bntlerage,  228. 

Butt,  228. 

ButtaU,  228. 

ButU,  228. 

Butts  and  bounds,  XI8. 

Buying  titles,  228. 

By-bidding,  228. 

By-bOl,  229. 

By  estimation,  129. 

By-laws,  220. 

By-law  men,  229. 

By-the-bye,  229. 

C. 

C,  229. 

Caballeria,  229. 

Cabinet,  229. 

Caoioatgos,  230. 

Cadastre,  280. 

Cadere,  230. 

Cadet,  230. 

Cadi,  280. 

Caduea,  280. 

Cnterorum,  230. 

Calefagium,  280. 

Calendar,  230. 

California,  230-232. 

in  general,  230,  l-5« 
legislatiTe  power,  281,  6f  T* 
'    exceutire  iK>wer,  232,  S* 
Jndieial  power,  232,  H-ll. 

Calling  the  plaintiff,  232. 

Calling  to  the  bar,  232. 

Calumni»  Ju^nrandum,  282. 

Calumniators,  283. 

Cambio,  283. 

Cambipartia,  288. 

Cambipartieeps,  288. 

Cambist,  233. 

Cambium,  238. 

Camera  regis,  233. 

Camera  scaccarii,  238. 

Camera  stellata,  288. 

Camerarius,  283. 

Camino,  233. 

Campartum,  233. 

Campus,  233. 

Canada,  233-236. 

in  general,  238,  l-5» 
legislatire  power,  234, 69  T* 
executire  power,  234,  89  9« 
jndieial  power,  286,  9-5IO* 
in  Upper  Canada,  235, 

in  Lower  Canada^  286, 
lT-20. 

Canal,  236. 
Canoellariay  287. 


Canoellarius,  287. 

Canoellation,  237. 

Candidate,  237. 

Canon,  237. 

Canon  law,  237. 

Canonry,  238. 

Centred,  288. 

CauTass,  238. 

Capacity,  238. 

Gapax  doll,  238. 

Cape,  238. 

Capers,  238. 

Capias,  238. 

Capias  ad  audiendum,  etc.,  238. 

Capias  ad  eomputandum,  288. 

Capias  pro  fine,  239. 

Capias  ad  respondendum,  289. 

Capias  ad  satisfaciendum,  289. 

Capias  utligatnm,  289. 

Capita,  289. 

Capital  crime,  240. 

Capital  punishment,  240. 

Capital  stock,  240. 

Capitalis  Justiciarius,  240. 

Capitaneus,  240. 

Capitation,  240. 

Capite,  239,  240. 

Gapitula,  240. 

Capitnla  ooronls,  240. 

Capitula  itineris,  240. 

Capitnla  de  Jud»is,  240. 

Capitulary,  240. 

Capitulation,  240. 

Capitur  pro  fine,  289." 

Captain,  240. 

Captation,  240. 

Caption,  240. 

Captive,  241. 

Captor,  241. 

Capture,  241. 

Caput,  241. 

Caput  Inpinum,  242. 

Caputaginm,  242. 

Carat,  242. 

Caroan,  242. 

Cardinal,  242. 

Cards,  242. 

Careta,  242. 

Cargo,  242. 

Carnal  knowledge,  242. 

Carnally  knew,  242. 

Carrier,  242,  299. 

Carrying  away,  242. 

Cart,  242. 

Cart-boat,  242. 

Carta,  242. 

Carte  blanche,  248. 

Cartel,  243. 

Cartmen,  243. 

Camoage,248. 

Caruoata,  243. 

Case,  243,  244. 

action  lies  for  what,  248,  f^ 

4. 
effect  of  intention,  244,  ft* 
plea  and  Judgment  In,  244, 
6. 

Case  stated,  244. 

Cash,  246. 

Cash-book,  245. 

Cashier,  245. 

Cassare,  245. 

Cassation,  245. 

Cassetur  brcTe,  245. 

Castellain,  245. 

Castellorum  operatic,  245. 

Castigatory,  245. 

Castration,  245. 

Casn  proviio,  245. 


Casual  ejector,  245. 

Casualties  of  superiority,  246.    ' 

Casualty,  246. 

Casus  fcsderis,  246. 

Casus  fortuitus,  246. 

Casus  miOoi**  246. 

Casus  omissus,  246. 

Cataila  otiosa,  246. 

Catallum,  246. 

Cataneus,  246. 

Catohing  bargain,  248. 

Catchpole,  246. 

Cater  cousin,  246. 

Cathedral,  246. 

Catbolio  creditor,  246. 

Catholic  emancipation  aety  346. 

Cattle  gate,  246. 

Causa,  246. 

Causa  jactitationis  maritagii,  247. 

Causa  matrimonii  prsBloeuti,  247. 

Causa  proxima,  etc.,  247,  iL  119. 

Causa  rei,  247. 

Causaie,  247. 

Causator,  247. 

Cause,  247. 

Cause  of  action,  247. 

Cautio,  247. 

Cautio  fldejnssoria,  247. 

Cautio  pignoratitia,  247. 

Cautio  pro  expensis,  247. 

Cautio  usufruotuaria,  247. 

Caution  juratory,  247. 

Cautioner,  248. 

Caveat,  248,  iL  299,  O. 

Caveat  emptor,  248,  iL  119. 

Caveator,  248. 

Cayagium,  248. 

Ceapgild,  248. 

Cede,  248. 

Cedent,  248. 

Cedula,  248. 

Celebration  of  nuuniag%  248 

Cenegild,  248. 

Cenninga,  249. 

Cena,  249. 

Censaria,  249. 

Census,  249. 

Cent,  249. 

Centesima,  249. 

Central  criminal  ooort,  249. 

Centumviri,  249. 

Century,  249. 

Ceorl,  249. 

CepI,  249. 

Cepi  corpus,  250. 

Cepit,  250. 

Cepit  et  abduxit,  250. 

Cepit  et  asportavit,  260. 

Cepit  in  alio  looo,  250. 

Cert  money,  250. 

Certainty,  250. 

in  oontracts,  250, 1,  % 
in  pleading,  250,  Zf  4^ 

Certificate,  250. 

Certificate  of  assise,  251. 

Certificate  of  costs,  261,  70t 

Certificate  of  registry,  251. 

Certification,  251. 

Certified  check,  251. 

Certiorari,  251. 

lies  for  what,  251,  2,  4- 
grant  is  disoretionuy,  1^^ 

Judgment  is  what,  252,  <!• 
Cerriaarii,  252. 
Cervisia,  262. 
Cesionario,  262. 
Cessavit  per  biennium,  252. 
Cesset  exeoutio,  252. 
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C«0Mt  proeesmii,  262. 
Cesflio  Donoruni,  252. 
CMsion,  252. 
Ceafionary,  252. 
Cestui  que  tnut,  262. 
Cef  tni  que  uie,  268. 
Cestui  que  Tie,  263. 
Chaoea,  268. 
Chafewaz,  268. 
Chaffersy  268. 
ChaldroD,  268. 
Challenge,  253. 

kinds  of,  263»  3-ft. 

oanses  for,  264,  6* 

who  may  challenge,  264,  T» 

manner  of  making,  264»  S* 
Chamber,  254. 
Chamber  of  aooonnts,  264. 
Chamber  of  oonuneroe^  264. 
Chambers,  264. 
Champart,  264. 
Champertor,  264. 
Champerty,  264. 
Champion,  266. 
Chanee,  61,  266. 
Chance-medley,  266. 
Chancellor,  266. 
Chancellor's  oourt»  266. 
Chancellor  of  the  exoheqoer,  266. 
Chancery,  376. 
Chantry,  266. 
Chapdry,  266. 
Chapds,  266. 
Chapter,  266. 
Charaeter,  266. 
Charge,  257. 

in  oontraots,  267,  S. 

in  derises,  267,  3« 

in  equity  pleading,  267,  4« 

in  practice,  257,  5-T. 
Charg4  des  atfaires,  268. 
Charge  to  enter  heir,  258. 
Charges,  258. 
Charitoble  uses,  268. 
Charities,  268. 

embrace  what,  268,  S* 

controlled  by  statute,  268, 3^ 
4« 
Charta.  269. 
CharU  de  foresta,  269. 
Chartel,  269. 
Charter,  269. 
Charter-land,  269. 
Charter-party,  269. 
Chartis  reddendia,  269. 
Chase,  260. 
Chastity,  260. 
Chattel,  260. 
Chattel  interest,  260. 
Chattel  mortgage,  260. 
Chaud-medley,  260. 
Cheat,  260. 

what  constitutes,  261,  9« 

indieUble,  261,  3. 

word  spoken  not  actionable, 
261,  4. 
Check,  261,  262. 

use  of,  261,  ft. 

requisites  of,  261,  3« 

qualities  of,  262,  3. 
Check-book,  262. 
Chemier,  262. 
Ohemis,  262. 
Chevage,  262. 
Chevantia,  262. 
ChcTisance,  262. 
Chickasaw  Nation,  262. 
Chief,  263. 
Chief  baron^  263. 


Chief  clerk,  etc.,  268. 
Chief  justice,  263. 
Chief  justiciar,  268. 
Chief  lord,  263. 
Chief  pledge,  268. 
ChUd,  263. 

custody  of,  in  case  of  diTorce, 
495,  9. 
ChUdwit,  264. 
Chiltem  Hundreds,  264. 
Chimin,  267. 
Chiminage,  264. 
Chiminus,  264. 
Chinese  interest,  264. 
ChippingaTcl,  264. 
Chirgemote,  264. 
Chirograph,  264. 
Chir^ry,  tenure  by,  264. 
Choctaw  Nation,  264. 
Chose,  266. 
Chose  in  action,  266. 
Christianity,  266. 
Church,  266. 
Church-rate,  267. 
Church-warden,  267. 
Churl,  249. 
Cinque  ports,  267. 
Circuit,  267. 
Cireuit  courts,  267. 
Circuity  of  action,  267. 
Circumduction,  267. 
Circumstances,  267. 
Circumstantial  evidence,  648. 
Circumstantibns,  ii.  677. 
Circumrention,  268. 
Citacion,  268. 

Citatio  ad  reassumendam,etc.y268. 
Citation,  268. 
CiUtion  of  authorities,  268-276. 

rules  for,  268,  269. 

Uble  of,  269-276. 
CitUen,  275. 
City,  276. 
CiYil,  276. 
Civil  action,  278. 
Civil  commotion,  276. 
Civil  death,  276. 
Civil  law,  276. 

collections  of,  276,  9-8. 

history  of,  277,  9* 

prevalence  of,  277,  lO* 
CivU  list,  277. 
CivU  obligation,  277. 
Civil  officer,  277. 
Civil  remedy,  277. 
Civilian,  278. 
Civiliter,  278. 
Civiliter  mortuus,  278. 
Claim,  278. 

Claim  of  conusance,  278,  287. 
Claimant,  278. 
Clamor,  278. 
Clare  constat,  278. 
Clarendon,  constitutions  of,  278. 
Class,  278. 
Clause,  278. 
Clausum,  278. 
Clansom  tnnt,  278. 
Clearance,  279. 
Clearing-house,  279. 
Clementines,  280. 
Clergy,  280. 
Clergyable,  280. 
Clerioid  error,  280. 
Clerious,  280. 
Clerk,  280. 

in  commercial  law,  Z%0, 

in  ecclesiastical  law,  280. 

in  offices,  280. 


Clerkship,  280. 
Client,  280. 
Close,  280. 
Close  copies,  280. 
Close  rolls,  280. 
Close  writs,  280. 
Code,  281-286. 

in  general,  281,  1-4* 

Louisiana,  282,  5« 

Massachusetts,  282,  6* 

New  Tork,  282,  7-8. 

other  states,  282,  lO* 

Austrian,  282,  11. 

Consolato  del  mare,  283, 12. 

French  codes,  283, 13-lft« 

Gregorian,  283,  16. 

Hanse  towns,  283,  16* 

Henri,  283, 17. 

Hermogenian,  284,  17« 

Institutes  of  Menu,  284,  IT* 

Justinian,  284, 1&-31. 

Livingston's,  284,  S3. 

Mosaic,  284,  Ji3« 

Ordonnanoe  de  la  maria^ 
284,  Jl4. 

Oleron,  laws  of,  285,  86* 

Ostrogothic,  285,  M. 

Prussian,  285,  36* 

Rhodian,  286,  26. 

Theodosian,  285,  26* 

Twelve  tables,  286,  8T» 

Visigothic,  285,  37. 

Wisbuy,  laws  of,  285,  88. 
Code  civil,  282,  ft,  283,  13. 
Code  de  Commerce,  283,  14. 
Code    d'Instruction   crimineU^ 

283, 1ft. 
Code  Henri,  283,  IT. 
Code  de  Proc6dure  civil,  283, 14. 
Code  penal,  283, 1ft. 
Codex,  286. 
Codicil,  285. 

in  general,  286, 1. 

is  what,  286,  3. 

effect  of,  286,  3. 

peculiar  forms  of,  286,  4. 

in  Louisiana,  286,  ft. 
Coemptio,  286. 
Coercion,  286. 

kinds  of,  286, 1. 

effect  of,  286,  3. 

presumptive,  286,  3.  4. 
Coftradis,  287. 
Cognates,  287. 
Cognati,  287. 
Cognation,  287. 
Cognisance,  287. 
Cognitionibus  *<iwrfittendii,  187. 
Cognisance,  287. 

of  pleas,  287. 

cUim  of,  278,  287. 

in  pleading,  287. 
Cognomen,  287. 
Cognovit  actionem,  288. 
Cohabit,  288. 
Coif,  288. 

Coke's  Institutes,  826,  2. 
Colibertus,  288. 
Collateral,  288. 
Collateral  assurance,  288. 
Collateral  consanguinity,  288. 
Collateral  estoppel,  288. 
Collateral  facts,  288. 
Collateral  issue,  288. 
Collateral  kinsmen,  288. 
Collateral  limitation,  288. 
Collateral  security,  288. 
Collateral  warranty,  288. 
Collaterales  et  sooii,  289. 
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CoUatio  bonoram,  289. 
Collation,  289. 

in  civil  law,  289. 

in  ecclesiastical  law,  289. 

in  practice,  289. 
Collector.  289. 

Collector  of  the  caatomi,  289. 
College,  289. 
Collegiam,  289. 
CoUisioD,  289-291. 

kiuds  of,  289,  3,  3. 

who  lUble  for,  290, 4,  291, 8. 

excuses  for,  290,  6,  6»  291, 
8,  lO. 

U  insurable  peril,  290,  T* 

remedy  in  admiralty,  291, 0« 

damages  how  laid,  291,  11« 

in  oases  of  to  w-boata,  291, 11« 
Colligastrinm,  291. 
C<rfk>oaaon,  292. 
Colloquium,  292. 
Collusion,  292. 
Colonial  laws,  293. 
Colonus,  292. 
Colony,  292. 
Color,  292,  293. 

in  plaading,  292. 

personal  relations,  29S. 
Color  of  offioe,  298. 
Colorado,  293. 
Colore  officii,  293. 
Colt,  293. 
Combat,  293. 
Combination,  298. 
Combostij  domorum,  293. 
Cornea,  293. 
Comes,  293. 
Comitas,  293. 
Comitatus,  293. 
Comites,  294. 
Comitia,  294. 
Comity,  294. 
Commandite,  294. 
Commencement   of   deolaration, 

294. 
Commenda,  294. 
Commendum,  294. 

in  ecclesiastical  law,  294. 

in  Louisiana,  294. 
Commendatores,  294. 
Commendatus,  294. 
Commeroe,  294. 
Commeroia  belli,  295. 
Commercial  law,  295. 
Commissaria  lex,  295. 
Commissary,  295. 
Commissary  court,  295. 
Commission,  295. 
Commission  of  assise,  295. 
Commission  of  lunacy,  296. 
Commission  ut  rebellion,  290. 
Commissione/  of  patents,  296. 
Commissioners  of  bail,  296. 
Commissioners  of  highways,  296. 
Commissioners  of  sewers,  296. 
Commissions,  296. 
Commitment*  296. 
Committee,  297. 
Committitur  piece,  297. 
Commixtion,  297. 
Commodate,  297. 
Commodate,  297. 
Commodatuu),  297. 
Common,  297,  298. 
kinds,  297,  fl-fi. 
appendant^  298,  6« 
appurtenant,  298,  T« 
because  of  Ticinage,  298,  6» 
in  gross,  298,  0« 


Common  assurances,  298. 
Common  bail,  298. 
Common  bar,  298. 
Common  barratry,  299. 
Common  bench,  299. 
Common  carriers,  299-^01. 

who  are,  299,  H* 

responsible  for  what,  299, 3. 

must  carry  all  goods,  299, 4« 

may  qualify  liability,  299,  ft. 

responsible  for  senranis'  act, 
299,  6,  300,  O. 

beginning  and  end  of  respon- 
sibility, SOD,  T. 

on  continuous  lines,  800,  8* 

has  insurable  interest,  800, 
lO. 
Common  carriers  of  passengers, 
301-303. 

liability  to  carry  all  persons, 

301,  »• 

responsible  for  baggage,  801, 

what  care  required,  301,  4* 
passengers  must  not  be  eare- 

less,  301,  ft. 
liable  orer  whole  route  ad- 

rertised,  301,  6«  T. 
may    establish    regulations, 

302,  8. 

accident  primA.  facie  eridMiee 
of  neglect,  302,  0. 

passenger  acta,  302,  lO-lS. 
Common  eouneil,  303. 
Common  counts,  303. 
Common  fishery,  303. 
Common  highway,  303. 
Common  informer,  303. 
Common  intent,  308. 
Common  law,  303,  304. 
Common  nuisance,  304. 
Common  pleas,  304. 
Common  recorery,  306. 
Common  schools,  305. 
Common  scold,  305. 
Common  seal,  805. 
Common  sense,  305. 
Common  ueijeant,  305. 
Common  traTcrse,  305. 
Common  roachee,  805. 
Commonalty,  305. 
Commoner,  305. 
Commons,  805. 
Commonwealth,  805. 
Commorant,  305. 
Commorientes,  305. 
Communi  diridendo,  305. 
Communication,  306. 
Communings,  305. 
Communio  bonorum,  305. 
Community,  805. 
Commutation,  306. 
Commutatire  oontrMt,  806. 
Compact,  306. 
Companioni,  306. 
Company,  306. 

Comparison  of  handwriting,  806. 
Compatibility,  807. 
Compensacion,  307. 
Compensatio  oriminis,  807. 
Compensation,  307. 

in  chancery  practice,  307. 

in  civU  law.  307. 
Comperuit  ad  diem,  807. 
Competency,  307. 
Competent  witness,  307. 
Compilation,  307. 
Complainant,  308. 
ComplMut,  308. 


Compos  mentis,  808. 
Composition,  808. 
Composition  of  matter,  308. 
Compound  interest,  308. 
Compounder,  808. 
Compounding  a  felony,  Sift. 
Compra  y  venta,  308. 
Comprint,  308. 
Compririgui,  308. 
Compromisarius,  808. 
Compromise,  308. 
Comptroller,  308,  809. 
Compulsion,  809. 
Compurgator,  909. 
Computus,  898. 
Concealers,  309. 
Concealment,  309. 
ConoessI,  810. 
ConcessimM,  310. 
Concession,  310. 
Concessor,  310. 
Concilium,  810,  882. 
Concilium  regis,  818. 
Conclusion,  310. 
in  pleading,  810. 
of  pleas,  810. 
in  practice,  310. 
in  rpme<Ues,  810. 
Conolusion  to  the  eonntry,  818. 
Conclusive  evidenoe,  810. 
Condnsire  presumption,  810. 
Concord,  310. 
Concordat,  810. 
Concubinage,  311. 
Conoubinatus,  811. 
Concubine,  311. 
Concur,  811. 
Concurrence,  311. 
Concurrent,  811. 
ConouBskm,  311. 
Condedit,  811. 
Condemn,  811. 
Condemnation,  311. 
Condictio,  311. 
Condiotio  ox  lege,  811. 
Condictio  hidebitatl,  811. 
Condiotio  rei  ftirtiTSS,  812. 
Condictio  sine  causa,  312. 
Condition,  312-815. 

in  eivU  law,  812, 1-S. 

kinds  of,  312, 18,  8. 
at  common  law,  812-815. 
in  general,  812,  3,  4. 
kinds  of,  312,  ft. 
creation  of,  818,  6-8. 
construction  of,  814,  9. 
performaaoe,814,10ylla 
effeot  of,  814, 18,  13. 
how  fttf  assignable,  816, 

14. 
in  a  bond,  212,  6. 
Conditional  fee,  315. 
Conditional  limitation,  316. 
Conditional  stipulation,  816. 
Conditions  of  aale,  816. 
Condonaeion,  315. 
t/ondonation,  315. 
Conductio,  316. 
Cone  and  key,  316. 
Confectio,  816. 
Confederacy,  316. 

in  equity  pleading,  316. 
in  international  law,  816 
Confederation,  816. 
Conference,  316. 
Confession,  316,  817. 
kinds  of,  316, 1. 
voluntary,  admissible  in  erl- 
denoe>  818,  S. 
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ConfeMion : 

though  qnefltioni  Mked, 

817,  3. 
though  ondor  oath,  317, 
4. 
not  admistibley  when,  817, 6* 
BHut  be  takon  all  togethor, 

817,  6. 
weight  of,  317,  6* 
Oonfesfioii  and  avoidance^  817. 
Confessor,  318. 

Oonfidential  oomm«nMatieu,818. 
Confirmatio,  819. 
Conflrmatio  ohartanun»  810. 
Conflrmation,  819. 
Gonflrmere,  819. 
Confirmor,  819. 
Oonfiioare,  319. 
Confisoate,  819. 
Conflict  of  laws,  820-823. 
general  ralee,  320,  S-<» 
real  estate,  320,  69  iL  38. 
peraonal  property,  820,  T-9. 
bills  of  exchange,  320,  T. 
ehattel  mortgage!,  321, 
8. 
marriage,  321, 0. 
particular  personal  relations, 
324,  lO-lS. 
ezeoatort  and  adminis- 
trators, 321,  lOt  11. 
guardians,  321,  13« 
reoeiren,  321, 13« 
sureties,  321,  ^9« 
jndgments  and  decree^  321, 
13-16. 
foreign  jadgmenti,  322, 

14. 
judgments      of      other 
states,  322,  15. 
assignmente    and  transfers, 

322,  16,  IT. 
disohargei  bj  foreign  law, 

322,  IT. 
foreign  law,  328, 18. 
Confrontation,  323. 
Cenfusio,  323. 
Confusion  of  goods,  323. 
Confusion  of  right^  828. 
Cong6,  323. 
Cong6  d'aecorder,  828. 
Cong<  de  emparler,  828. 
Cong6  d'eslire,  323. 
Congeable,  328. 
Congregation,  328. 
Congrees,  323,  324. 
Conjectio  oansis,  324.  . 
Conjecture,  325. 
Conjoint,  325. 
Conjugal  rights,  826. 
Coi^unotive,  326. 
Coiguraiion,  325. 
Conneoticat,  326,  320. 

legislatiye  power,  326,  4. 
execntiTc  power,  325,  6. 
Jadioial  power,  326,  69  T. 
OonniTance,  326. 
Connoisement,  326. 
Connubium,  326. 
Conooimiento,  326. 
Conquest,  326. 

in  feadal  law,  326. 
in  international  law,  826. 
in  Scotch  law,  826. 
Conquets,  326. 
Consanguineous  frater,  827. 
Consanguinity,  327. 
kinds  of,  327, 1. 
how  reckoned,  327,  2-4. 


Consanguinity : 

Uble  of,  827,  2. 
Consensual  eentraoty  828. 
Consent,  328. 
Consent  rule,  328. 
Consequential  damagei,  328. 
Conservator,  328. 
Conserrator  of  the  peace,  828. 
Conserrator  trucis,  329. 
Consideration,  32»-332. 

kind!  of,  829,  1. 

required  to  support  a  eon- 
tract,  829,  3^4. 
what  la  mflloient,  830, 


mutual   pronuMfl,   881, 
9,10. 

must  not  be  illegaly  881, 
U. 

must  not  he  imposaiUe, 

831,  m. 
nnat  not  be  ezeented, 
382, 13. 

failure  of,  882, 19. 
Oonsideratam    est   per   curiam, 

832. 
Coniign,  882. 
Consignatio,  332. 
Consignee,  382. 
Consignment,  382. 
Consignor,  832. 
Consiliarios,  333. 
Consilium,  332. 
Consimili  oasu,  833. 
Consistory,  383. 
Consistory  court,  833. 
Conaolato  del  mare,  288,  ISf  883. 
Consolidated  fund,  833. 
Consolidation,  338. 
Consolidation  rule,  833. 
Consortium,  333. 
Conspiracy,  338,  334. 
Conspirators,  334. 
Constable,  334,  835. 
Constable  of  a  castle,  836. 
Constable  of  England,  385. 
Constable  of  Scotland,  885. 
Constable  of  the  Exchequer,  835. 
Constablewiok,  885. 
Constablearius,  835. 
Constat,  335. 
CoBstitoent,  335. 
Constituere,  835. 
Constituted  aothoritiee,  886. 
Constittttio,  335. 
Constitntion,  336, 886. 
Constitution  of  the  United  States^ 

836,  337. 
Constitutional,  887. 
Constitutor,  837. 
Constitutum,  837. 
Constraint,  387. 
Construction,  837-^50. 

rules  of,  387, 1* 

of    particular    words    and 
phrases,  888-860. 
Construction  of  policy,  350. 
ConstruotiTC,  350. 
Consuetodinariut,  850. 
Consuetudinary  law,  850. 
Consnetudines  fendorum,  850. 
Consuetudo,  350. 
Consul,  350,  351. 
Consultation,  351. 
Consummate,  851. 
Contagious  disorders,  851. 
Contango,  352. 

Contemplation    of    bankruptcy, 
352. 


Contempt,  352. 

Contentious  jurisdistion,  352. 

Contents  unknown,  352. 

Contestatio  litis,  852. 

Context,  352. 

Contingency  with  double  aspect) 

858. 
Contingent  damages,  853. 
Contingent  estate,  853. 
Contingent  legacy,  353. 
Contingent  remainder,  353. 
Contingent  use,  353. 
Ccntinuance,  353,  354. 
Continuando,  354. 
Continuing  consideration,  354. 
Continuing  damages,  421. 
Contra,  354. 

Contra  bonos  mores,  354. 
Contra  formam  statnti,  864i 
Contra  paoem,  354. 
Contraband  of  war,  854. 
Contract,  355-358. 

defined,  355,  3-T. 

kinds  of,  356^  8-16. 

qualities  of,  357,  IT. 

construction  of,  857,  18* 

assent  required,  358, 18. 

remedy  for  breach,  358, 18^ 

abatement  of,  19,  3. 
Contraction,  358. 
Contractor,  358. 
Contradict,  358. 
Contraeseritura,  356. 
Contrafactio,  358. 
Contrarotulator,  858. 
Contrarotulator  pipss,  858. 
Contravention,  359. 
Contre-mattre,  859. 
Contrectatio,  359. 
Contrefagon,  359. 
Contribution,  359. 
Controller,  859. 
ControTcr,  359. 
Controversy,  359. 
Contubemium,  359. 
Contumacy,  859. 
Contumax,  359. 
Contusion,  859. 
.Connsanoe,  claim  o^  278. 
Conusant,  359. 
Conusor,  359. 
Convene,  359. 
Conventicle,  360. 
Conventio,  360. 
Convention,  360. 
Conventional,  360. 
Conventus,  360. 
Conventus  juridicus,  860. 
Conversant,  860. 
Conversion,  360,  361. 

in  equitv,  360. 

at  law,  360,  361. 

kinds  of,  360,  2. 
what  constitutes,  360, 3« 
intention  requind,  861^ 

3. 
refusal  required,  861, 4« 
Conveyance,  361. 
Conveyance  of  vessels,  861,  802 
Conveyancer,  362. 
Conveyancing,  362. 
Convieium,  362. 
Convict,  362. 
Conviction,  362. 

requisites  of,  362,  S. 

effects  of,  362,  3. 
Convocation,  363. 
Convoy,  363. 
Co-obligor,  363. 
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Cool  blood,  863. 

Oooling  time,  363. 

Coparoenary,  estatei  in,  368. 

CopanMnon,  863. 

Copartner,  363. 

Copartnership,  363. 

Copulative  term,  363. 

Copy,  368. 

Copyhold,  363. 

Copyholder,  363. 

Copyright,  363-366. 

who  may  seoure,  364,  S« 
formalitiei  required,  364,  3« 
remedy  for  inftingement,  865, 

4-6. 
aasignable,  366,  T« 
right  of  acting,  etc,  366,  T« 

Coraaginm,  366. 

Coram  ipso  rege,  366. 

Coram  nobis,  366. 

Coram  non  judiee,  366. 

Coram  robis,  366. 

Cord,  ^6. 

Com,  oM* 

Corn-laws,  366. 

Comage,  866. 

Corned  366. 

Corody,  366: 

Ooronator,  366. 

Coroner,  366. 

Corporal,  367. 

Corporal  oath,  367. 

Corporal  toooh,  367. 

Corporation,  368. 

as  plea  in  abatement,  20, 10« 

Corporator,  368. 

Corporeal  hereditaments,  368. 

Corporeal  property,  368. 

Corpse,  868. 

Corpus,  368. 

Corpus  oomitatus,  368. 

Corpus  cum  oausa,  664. 

Corpus  delioti,  368. 

Corpus  Jufis  oanonioi,  869. 

Corpus  juris  oirilis,  360. 

Correction,  360. 

Corregidor,  369. 

Correi,  360. 

Correspondenoe,  369. 

Corruption,  360. 

Corruption  of  blood,  369. 

Corse-present,  360. 

Corsned,  860. 

Cortes,  370. 

Conr6e,  370. 

Coshering,  370. 

Cosening,  370. 

Cosinage,  370. 

Costs,  370. 

Costs  of  the  day,  870. 

Costs  de  inoremento,  870. 

Coterelli,  871. 

Coterellus,  371. 

Cotland,  371. 

Cotsetns,  371. 

Cottage,  371. 

Cottohant,  371. 

Council,  371. 

Counsel,  871. 

Counsellor  at  law,  871. 

Count,  371. 

Counter,  372. 

Counter  atfidayit,  372. 

Counter-bond,  372. 

Counter  letter,  372. 

Counter  seourity,  372. 

Counterfeit,  372. 

Countermand,  372. 

Counterpart,  372. 


Counterplea,  372. 
County,  872. 

County  commissioners,  372. 
County  corporate,  372. 
County  eourt,  373. 
County  palatine,  378. 
Coupons,  373. 
Cour  de  cassation,  378. 
Course,  373. 
Course  of  trade,  373. 
Course  of  the  voyage,  378. 
Court,  373,  374. 

Courtofadmiralty,87,374,308,400. 
Court  of  ancient  demesne,  374. 
Court  of  appeals,  374. 
Court  of  arches,  374. 
Courte  of  assise  and  nisi  priu8,375. 
Court  of  attaehmente,  376. 
Court  of  augmentation,  376. 
Court  of  bankmptoy,  876. 
Court  baron,  376. 
Court  of  chancery,  876,  377. 
in  American  law,  876,  ly  fL 
in  Bnglish  law,  376,  3-5« 
ordinary      Jurisdiction, 

376,  3. 
statutory    Jurisdiction, 

877,  3« 
specially  delegated  ju- 
risdiction, 877,  9* 
extraordinary  jurisdic- 
tion, 377,  4. 
inferior  courte  of,  377, 6« 
Court  of  chiridry,  377. 
Courte  Christian,  377,  617. 
Courte  of  the  cinque  porte,  377. 
Court  of  claims,  377,  401,  402. 
Court  of  clerk  of  market,  377. 
Court  of  common  pleas,  377, 378. 
in  American  Uw,  377. 
in  English  Uw,  377,  378. 
Courte  of  conscience,  878. 
Court  of  convocation,  378. 
Court  of  the  coroner,  378. 
Court  for  correction  of  errors,  378, 

iL  636: 
Courte  of  counties  palatine,  378. 
Court  for  divorce,  eto.,  378. 
Court  of  duchy  of  Lancaster,  878. 
Court  of  equity,  379. 
Court  of  exchequer,  379. 
Court  of  exoheouer  chamber,  879. 
Court  of  faculties,  879. 
Court  of  general  quarter  sessions, 

879. 
Court  of  hustings,  880. 
Court  for  trial  of  impeaehmente, 

880. 
Court  for  relief  of  insolvent  debt- 
ors, 880. 
Court  of  inquiry,  380. 
Court  of  justice  seat,  380. 
Court  of  justiciary,  380. 
Court  of  king's  bench,  380,  881. 
Court  leet,  381. 

Court  of  lord  high  steward,  381. 
Court  of  lord  high  steward  of 

universities,  382. 
Court  of  steward  of  king's  house- 
hold, 382. 
Court  of  magistrates  and  free- 
holders, 382. 
Court  of  the  Marshalsea,  382. 
Court-martial,  382. 
kinds  of,  382,  S. 
how  assembled,  382,  3« 
jurisdiction,  882,  4. 
record  must  show  juiisdic- 
tion,  888,  6. 


Court  of  nisi  prius,  383. 
Court  of  ordinary,  383. 
Court  of  orphans,  388. 
Court  of  oyer  and  terminer,  38S. 
Court  of  peculiars,  383. 
Court  of  piepoudre^  883,  384. 
Court  of  policies  of  insurance^88^ 
Court  of  probate,  384. 
Court  of  quarter  sessions,  384. 
Court  of  queen's  benchi  880, 381» 

884. 
Court  of  record,  384. 
Court  of  regard,  386. 
Court  of  requests,  886. 
Court  of  session,  386. 
Court  of  sessions,  386. 
Court  of  star-chamber,  386. 
Court  of  steward  and  w^"****', 

882,  386. 
Court  of  swein-mote,  386. 
Courte  of  the  United  8tates,38^ 
402. 
derivation  of  authority,  886, 

1-3. 
Jurisdiction  generally,  386» 

3-lS. 
organisation,  386,  6* 
senate  as  court  of  impeach- 
ment, 387,  14-lT. 
JurisdUtion,  388, 16,  IT. 
supreme  court,  388, 18-30. 
organisation,  388,  18» 
Jurisdiction,    888,    19- 
30. 
circuit  court,  300,  31'-66. 
organisation,  390,  31- 

Jurisdiction,    393,    41- 
66. 
civU,  393,  41-^04. 
original,  393,  41- 
56. 
as    te    parties, 
894, 4d^O. 
appellate,  396,  6T- 

6S. 
equiteble,  397,  6JI- 
04. 
criminal,  397,  66. 
of  District  of  Columbia, 
397,06. 
district  court,  397,  66-64. 
organisation,  898,  6T9 

66 
Jnrisdiction,898,66-64. 
admiralty,  398, 66- 


banknipt,   188,  S, 

400  66. 
equitable,  400,  66- 

63. 
criminal,  401,  63. 

64. 
as  circuit  court,  890, 
36-34. 
territorial  courte,  401,  66. 
supreme  court  of  District  of 

Columbia,  401,  66. 
court  of  claims,  401,  6T. 
Courte  of  the  two  universities,402. 
Court  of  wards  and  liveries,  402. 
Courtesy,  402,  416. 
Cousin,  402. 
Constum,  402. 
Coustumier,  402. 
Couthutlaugh,  402. 
Covenant,  402-406. 
contraote,  402-406. 
kinds  of,  402,  6-16. 


INDSX. 


CoTenant: 

parties^  Afient,  and  piurpoM 

nqnired,  404,  IS* 
Biay  be  created,  how,  404,  I3» 
in  praotioe,  405,  406. 

aotion  lies,  when,  406, 

14. 
declaration,  405, 16* 
damages  in,  406. 
judgment  in,  406, 16« 
Corenant  to  oonvey,  406. 
Corenant  for  farther  aafonaoe, 

406. 
CoTenant  against  inoombraaoes, 

406. 
Covenant  not  to  lae,  406. 
Corenant   for  qniet  ei^oyment, 

406. 
Corenant  of  right  to  eonvej,  407. 
Oorenant  of  seisin,  407. 
Covenant  to  staad  seised  to  nses, 

407. 
Oovsnant  of  warrantj,  407,  408. 
form  of,  408,  S. 
force  of,  408,  9,  4. 
breach  of,  408,  4,  6. 
Govenanta  performed,  408. 
Covenantee,  408. 
Covenantor,  408. 
Coventry  act,  408. 
Covert  baron,  400. 
Coverture,  400. 

as  plea  in  abatement,  30, 11^ 

Covin,  409. 

Cow,  409. 

Cowardice,  409. 

Cranage,  400. 

Crastinnm,  409. 

Crave,  400. 

Craven,  409. 

Creance,  409. 

Credentials,  409. 

Credibilitj,  400. 

Credible  witness,  409* 

Credit,  400. 

Creditor,  409. 

Creditors'  bill,  409. 

Creek,  410. 

Crementnm  comitatns,  410. 

Crepasoulum,  410. 

Cretio,  410. 

Crier,  410. 

Crim.  con.,  410. 

Crime,  410, 411. 

kinds  of,  410,  S,  3. 
degrees  of,  411,  4t 
elassiflcation,  411,  6« 

Crime  against  natare,  411. 

Crimen  falsi,  411. 

Crimen  Isbssb  majestatis,  411. 

Criminal  conversation,  410,  411. 

Criminal  law,  411,  412. 

Criminal  letters,  412. 

Criminalitor,  412. 

Criminate,  412. 

CritioUm,  413. 

Croft,  413. 

Crop,  413. 

Cropper,  413. 

Cross,  413. 

Cross-action,  418. 

Crosa-bill,  413. 

Crosi-ezamination,  413. 

Cross-remainder,  414. 

Crown-law,  414. 

Crown  office,  414 

Crown  side,  414. 

Cnieltj,  414. 


Cmelty : 

between  husband  and  wife, 
414,  1. 

towards  helpless  persons^  41^ 
S« 

to  animals,  41^  8« 
Cruise,  414. 
Cry  de  pays,  415. 
Cryer,  410,  415. 
Cucking-stool,  415. 
Cui  ante  divortium,  415. 
Gui  in  vita,  415. 
Gul  de  sac,  415. 
Culpa,  416. 
Culprit,  416. 
Culvertage,  416. 
Cum  onere,  416. 
Cumulative  evidence,  415. 
Cumulative  legacy,  415,  ii.21,  4* 
Cuneator,  415. 
Curate,  415. 
Guratio,  416. 
Curator,  415. 
Curator  bonis,  415. 
Curator  ad  hoc,  416. 
Curator  ad  litem,  415. 
Cnratorship,  415. 
Cnratrix,  416. 
Cure  of  souls,  416. 
Curfew,  416. 
Curia,  416. 

Curia  advisare  vult,  416. 
Curia  elandenda,  416. 
Curia  regis,  416. 
Curialty,  416. 
Cursitor,  416. 
Cursitor  baron,  416. 
Curtesy,  416. 
CurtUage,  417. 
Curtilium,  417. 
Curtis,  417. 
Custodes,  417. 
Custody,  417. 
Custom,  417. 

kinds  of,  417,  S. 

how  established,  417,  3« 

evidence  of,  417,  4* 
Custom  of  merchants,  418. 
Custom-house,  418. 
Customary  court-baron,  418. 
Customary  estates,  418. 
Customary  freehold,  418. 
Customary  service,  418. 
Customary  tenants,  418. 
Customs,  418. 
Customs  of  London,  418. 
Custos  bievium,  418. 
Cnstos  maris,  418. 
Custos  placitomm  coronsB,  418. 
Custos  rotulomm,  418. 
Custuma  antique,  etc.,  418. 
Cnstuma  parva,  etc.,  418. 
Cy  prds,  418,  419. 
Cyrographarins,  419. 
Cyrographum,  419. 
Csar,  419. 
Csarina,  419. 
Csarowits,  419. 

D. 

Dacion,  419. 
Dakota,  419. 
Dam,  419,  420. 
Damage,  420. 
Damage  deer,  420. 
Damage  feasant,  420. 
Damaged  goods,  420. 
Damages,  420-423. 


Damages: 

kinds  of,  42U,  1. 

in  pleading,  421,  ft,  3« 

in  practice,  421-423. 

must  be  loss,  421,  4,  6« 
must  be  wrong,  422, 6* 
must  be    obligation  to 

plaintiff,  422,  6. 
loss  must  be  proximate 

consequence,  422,  T« 
qualifying  rules,  422, 8f 

9. 
excessive  or  inadeqnats^ 

423,10. 
rule  of,  must  be  stated 
to  Jury,  423, 11* 

Daauia,423. 

Damni  iqJnrisB  actio,  423. 

Damnosa  hssreditas,  423. 

Damnum  absque  injuria,  422. 

Damnum  fatale,  423. 

Danegelt,  423. 

Danelage,  423. 

Dangers  of  the  sea,  424. 

Darrein,  424. 

Darrein  seisin,  424 

Date,  424. 

Dation,  424. 

Dation  en  paiement,  424. 

Daughter,  424. 

Daughter-in-law,  424 

Day,  424. 

Day-book,  425. 

Day  rule,  425. 

Days  in  bank,  42b. 

Days  of  grace,  425. 

why  so  called,  425,  ft* 
depend  on  usage,  425,  3,  4« 
table  of  allowances,  425,  6« 
how  computed,  425,  6* 

Days  of  the  week,  425. 

Daysman,  425. 

Daywere,  425. 

De  admensnratione,  426. 

De  SBtate  probanda,  426. 

De  allocatione  facienda,  426. 

De  annua  pensione,  426* 

De  annuo  reditu,  426. 

De  apostate  capiendo,  426. 

De  arbitratione  facta,  426. 

De  assise  proroganda,  426. 

De  attomato  recipiendo,  426. 

De  averiis  captis  in  withemaioa 
426. 

De  averiis  replegiandis,  426. 

De  averiis  retomandis,  426. 

Do  bene  esse,  426. 

De  bien  et  de  mal,  426. 

De  bonis  asportatis,  426. 

De  bonis  non,  83,  3^  426. 

De  bonis  propriis,  426. 

De  bonis  testatoris,  427. 

De  bonis  testatoris  ac  si,  427* 

De  bono  et  malo,  427. 

De  caloeto  reparendo,  427. 

De  catallis  reddendis,  427. 

De  cautiono  admittenda,  427. 

De  commnni  dividendo,  427. 

De  contumaoe  capiendo,  427. 

De  curia  elandenda,  427. 

De  domo  reparanda,  427. 

De  donis,  the  statute,  427. 

De  dote  assignanda,  427. 

De  dote  nude  nihil  habet,  427. 

De  ejectione  flrmfe,  427. 

De  estoveriis  habendis,  427. 

De  excommunicato  capiendo,  427. 

De  excommunicato    deliberando^ 
427. 
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De  ezoneratione  seeta,  427. 
Be  f^to,  427. 

Be  bauMtioo  oombnrendo,  428. 
De  homine  capto  in  witherzutm, 

42S, 
Be  bomine  replegiando,  428. 
Be  ineremento,  428. 
Be  injoria,  428,  429. 

mar  be  pleaded,  wben,  428, 

mf  3* 

puts  in  issue  wbat,  428, 4,  6. 
may  be  pleaded  in  certain 
actions,  429,  6. 

Be  Judaismo  statutam,  429. 

De)in«,  429. 

Be  la  pirns  belle,  429. 

Be  libertatibus  allooandls,  429. 

Be  Innatioo  inqnirendo,  429. 

Be  manueaptione,  429. 

Be  madiaUte  liagnss,  429. 

Be  medio,  429. 

Be  melioribus  damnis,  429. 

Be  meroatoribus,  429. 

Be  mode  deoimandi,  429. 

Be  non  decimando,  480. 

Be  novi  operis  nnnoiatione,  480. 

Be  noTo,  430. 

Be  odio  et  atia,  430. 

Be  paroo  fraoto,  430. 

Be  partitione  faeienda,  480. 

Be  perambulatione  faeienda,  430. 

Be  plegiis  aoquietandis,  430. 

Be  proprietate  probanda,  430. 

Be  quota  litis,  430. 

Be  rationabili  parte,  ete.,  480. 

Be  rationalibus  divisis,  430. 

Be  recto  de  ad7oeatione,  480. 

Be  reparatioue  faeienda,  430. 

Ba  retomo  babendo,  431. 

Be  salva  guardia,  431. 

Be  soutaglo  babendo,  431. 

Be  secta  ad  molendinum,  481. 

Be  son  tort,  431. 

Be  son  tort  demesne,  481. 

Be  snperoneratione  pasturss,  431. 

Be  taUagio  non  eoneedendo,  431. 

Be  una  parte,  481. 

Be  uxore  rapta  et  abduota,  481. 

Be  Tentre  inspioiendo,  431. 

Be  Tioineto,  431. 

Be  warrantia  obartss,  431* 

Be  warrantia  Bei,  43L 

Beacon,  431. 

Bead  body,  431. 

Bead-born,  432. 

Bead  fireigbt,  432. 

Bead  letters,  432. 

Bead  man's  part»  432. 

Bead's  part,  432. 

Bead  pledge,  432. 

Beaf  and  dumb,  482. 

Beaf,  ditmb,  and  blind,  488. 

Beafforest,  433. 

Bean,  433. 

Bean  and  chapter,  483. 

Bean  of  the  arches,  438. 

Beath,  438-436. 

in    medical    Jurisprudence, 
433-436. 
phenomena,  433,  3. 
eridence  of  riolent,  483, 

4. 
by  apoplexy,  433,  5« 
by  asphyxia,  434,  6* 
by  drowning,  484, 10« 
by  hanging,  434,  II* 
b>    stranndation,   436, 

by  Ughtning,  436, 13* 


Beath: 

points  of  inquiry,  434, 
6-9. 
legal  consequences  of,  434, 
14-19. 
life  presumed    to    con- 
tinue, 434,  14^16. 
in  case  of  contracts,  73, 

434, 17,  16. 
in  case  of  torts,  78,  486, 

18. 
as  to  inheritance,  436, 
489. 
as  a  plea  in  abatement)  21, 
13,  14. 
Death-bed  deed,  486. 
Death's  part,  432,  486. 
Debenture,  486. 
Debet  et  detinet,  436. 
Debet  et  solet,  436. 
Debit,  486. 
Debito  fundi,  436. 
Debita  laicorum,  436. 
Debitum  in  prsssenti,  etc.,  486. 
Debt,  436,  437. 

in  contracts,  436,  ly  9« 
in  practice,  436,  %• 

to  recover  money,  etc., 

437,3. 
to  recover  goods,  487, 4« 
form  of  plea,  437,  6* 
judgment  in,  437,  6* 
Debtee,  437. 
Debtor,  487. 
Decanatus,  487. 
Decanus,  437. 
Decapitation,  487. 
Decedent,  437. 
Deceit,  437. 

what  it  is,  438,  3. 
remedy  for,  438,  3* 
amounts  to  conspiracy,  when, 
438,  3« 
Deoem  tales,  438. 
Decemviri  litibus,  etc.,  488. 
Decenarius,  438. 
Decennary,  488. 
Decies  tantum,  488. 
DecimsB,  438. 
DecisloD,  488. 
Declarant,  438. 
DeclaraUon,  438-440. 
in  pleading,  438,  489. 
kinds  of,  488,  2. 
parts  of,  438,  3. 
requisites,  430,  4,  6* 
in  evidence,  489,  440. 

primary  evidence,  when, 

489,  6,  9. 
secondary        evidence^ 

when,  430,  T. 
dying  dedarationi,  440, 

8. 
declarations   of    agent, 

440,  lO. 
made  by  one  of  several 
Joint-actors,  440,  11* 
in  Scotch  law,  440,  11,  !%• 
may  be  evidence,  when, 
440,  12. 
Declaration  of  independence,  440. 
Declaration  of  intention,  441. 
Declaration  of  trust,  441. 
Declaration  of  war,  441. 
Declaratory,  441. 
Declination,  441. 
Decoction,  441. 
Decoctor,  441. 
Decollatio,  44L 


Deconfes,  441. 

Beooy,  441. 

Decree,  441. 

Decree  In  absence,  441. 

Decree  of  constitution,  441. 

Decree  dative,  442. 

Decree  of  forthcoming,  443. 

Decne  of  locality,  442. 

Decree  of  modification,  442. 

Decree  af  registration,  442. 

Decreet,  442. 

Decreet  arbitral,  442. 

Decretales  Bonifacii,  442. 

Becretales  Gregorii,  442. 

Decretals,  442. 

Decretal  order,  442. 

Deeretnm  Grataani,  442. 

Decry,  442. 

Deenrio,  442. 

Dedi,  442. 

Dedi  ei  conoewi,  44S. 

Dedication,  443. 

Dedimus  et  oonceasimus,  448. 

Dedimus  potestatem,  443. 

Dedimus  poteetatem,  etc,  44S. 

Dedititii,  448. 

Deduction  for  new,  443. 

Deed,  444,  445. 

kinds  of,  444,  S. 
requisites  of,  444,  3,  4* 
formal  parts,  444,  S* 
construction,  444,  6* 

Deed  to  declare  uses,  446. 

Deed  to  lead  uses,  446. 

Deed  poll,  446. 

Deemsters,  446. 

Defalcation,  446. 

Defamation,  446. 

Default,  446. 

Defeasance,  446. 

Defect,  446. 

Defence,  446. 

torU,  446,  2,  3« 

in  pleading  and  pradtioe,  446^ 


kinds  of,  446,  6. 

in  criminal  cases,  445, 9« 
Defendant,  446. 
Defendant  in  error,  447. 
Defender,  447. 
Defensa,  447. 

Defense  au  fond  en  droit,  44T. 
Defense  an  fond  en  fait,  447. 
Defensive  allegation,  447. 
Defensive  war,  447. 
Defensor,  446. 
Defensor  civitatls,  447. 
Deficit,  447. 
Definition,  447. 
Definitive,  447. 
Defloration,  447. 
Deforcement,  447. 
Deforciant,  447. 
Deforciare,  447. 
Defhtudacion,  447. 
Defunct,  448. 
Degradation,  448. 
Degrading,  448. 
Degree,  ^8. 
Dehors,  448. 
Dei  Judicium,  448. 
Dejacion,  448. 

Del  credere  commission,  448. 
Delate,  448. 
Delatio,  448. 
Delator,  448. 
Delatura,  448. 
Delaware,  448,  449. 

legislative  power,  448^  %m 
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Delaware : 

exeoatire  power,  449,  3. 
Jvdieial  power,  449,  9$  4« 

Delectus  peraonse,  449. 

Delegate,  449. 

Delegation,  449,  4MI. 

Deliberate,  450. 

Deliberation,  450. 

Delict,  460. 

Delletmi,  451. 

Delinquent,  451. 

Delirium  febrile,  451. 

Delirium  tremens,  451. 

Delireranee,  452. 

Delivery,  451-454. 

fn  oonveyaneing,  452,  1-3* 
kinds  of,  452,  1. 
form  of  proeedave,453,9« 
requisites  of,  452,  9« 
in  contracts,  452,  4^« 
in  general,  452,  4* 
what    constitutes,   453, 

Ib    medical    JurispnideBoe, 
453,  T-11. 

Delnsion,  454. 

Domain,  454. 

Demand,  454. 

in  practice,  454,  9>-4% 

in  causes  ex  contraotta,  454, 

2. 
in  oanses  ex  delieto,  454,  S» 
in  cases  of  contempt,  454, 4« 

Demand  in  reeonvention,  455. 

Demandant,  455. 

Demembration,  455. 

Demons,  455. 

Dementia,  455. 

Demesne,  455. 

Demesne  as  of  fee,  465* 

Demesne  luids,  455. 

Demesne  lands  of  the  orown,  455. 

Demi-mark,  456. 

Demi-Till,  456. 

Demidietas,  456. 

Demies,  456. 

Demise,  456. 

Demise  of  the  king,  456. 

Demise  and  re-demise,  456. 

Democracy,  456. 

Demonstratio,  456. 

Demonstration,  456. 

DemoBStratire  legacji  456. 

Dempster,  456. 

Demurrage,  456. 

Demnrrer,  457-459. 
in  equity,  457,  9-6. 
what,  457,  %. 
lies,  when,  457,  8« 
kinds  of,  457,  3^. 
to  relief,  457,  6« 
to  discovery,  458. 0* 
at  law,  458,  T-9. 
kinds  of,  458,  8. 
requisites  of,  458,  8« 
effect  of,  458,  9» 
in  practice,  458,  459. 
to  evidence,  458,  IIK 
to  interrogatoriei,  459^ 
lO. 

Demurrer-book,  459. 

Demy  sanke,  459. 

Den  and  strond,  459. 

Denarii,  459. 

Denarius  Dei,  459. 

Denial,  459. 

Denier  I  Dieu,  469. 

Deniiation,  459. 

Deniien,  459. 


Denunciation,  459. 
Denuntiatio,  4^9. 
Deodand,  459. 
Department,  459,  460. 
Departure,  460. 
Departure  in  despite,  460. 
Dependency,  460. 
Dependent  contract,  460. 
Deponent,  460. 
Deportation,  461.  • 

Depose,  461. 
Deposit,  461. 
Deposition,  461. 
Deposito,  462. 
Depositor,  462. 
Depredation,  462. 
Deprivation,  462. 
Deputy,  462. 

Deputy  district  attorney,  463. 
Derelict,  463. 
Derivative,  463. 
Derogation,  463. 
Desafuero,  463. 
Descendants,  468. 
Descent,  463-470. 

Alabama,  463. 

Arkansas,  464. 

CaKfbmia,  464. 

Connecticut,  464. 

Delaware,  464. 

Florida,  464. 

Georgia,  464. 

Illinois,  465. 

Indiana,  465. 

Iowa,  465. 

Kansas,  465. 

Kentucky,  466. 

Louisiana,  465. 

Maine,  466. 

Maryland,  466. 

Massacliusetts,  466. 

Michigan,  466. 

Minnesota,  466. 

Mississippi,  466. 

Missouri,  467. 

New  Hampshire,  467. 

New  Jersey,  467. 

New  York,  467. 

North  Oarolina,  467. 

Ohio,  467. 

Oregon,  468. 

Pennsylvania,  468* 

Rhode  Island,  468. 

South  Carolina,  468. 

Tennesfee,  469. 

Texas,  469. 

Vermont,  469. 

Virginia,  469. 

Wisconsin,  469,  470. 
Descriptio  personte,  470. 
Description,  470. 
Desertion,  470. 
Desertion  of  a  seaman,  470. 
Designatio  personss,  471. 
Designation,  471. 
Deslinde,  471. 
Desmemoriados,  471. 
Despacheurs,  471. 
Despatches,  471. 
Desperate,  471. 
Despitus,  471. 
Despot,  471. 
Despotism,  471. 
Desrenable,  471. 
Destination,  471. 
Desuetude,  471. 
Detainer,  471. 
Detention,  472. 
Determinable,  472. 


Determinable  foe,  472. 
Determinate,  472. 
Determination,  472. 
Determine,  472. 
Detinet,  472. 
Detinue,  472,  473. 

lies  fbr  what  property,  473, 
3. 

what    possession    required, 
473,  3. 

formal  proceedings,  478,  3^ 
4« 

Judgment,  478,  5* 
Detinuit,  473. 
Devastation,  473. 
DevasUvit,  473. 

by  direct  abuse,  474,  S* 

by  mal- administration,  474^ 
3. 

by  neglect,  474,  4^  5* 
Devenement,  474. 
Deviation,  474. 

in  insurance,  474,  1-3. 
intention  not  snffioiea 

474,  S. 
change  of  risk,  474,  3« 

in  contracts,  474,  4* 
Devisavit  vel  non,  474. 
Devise,  474,  475. 

lapsed  devise,  475,  8« 

general,  passes  what,  475, 3« 

execution  of  power,  when, 
475,  4. 

passes  what,  475,  5* 

contingent  or  vested,  475,  0» 
Devisee,  475. 
Devisor,  475. 
Devoir,  476. 
Devolution,  476. 
Di  Colonna,  476. 
Dictator,  476. 
Dictum,  476. 

Diem  dausit  extremnm,  476. 
Dies,  476. 
Dies  amoris,  476. 
Dies  communes  in  banoo>  470L 
Dies  datus,  476. 
Dies  fasti,  476. 
Dies  gratisB,  477. 
Dies  nefasti,  477. 
Dies  non,  477. 
Dies  non-Jnridicuf,  477. 
Dies  paois,  477. 
Dies  a  quo,  477. 
Dies  utiles,  477. 
Dicta,  477. 
Digest,  477. 
Dignitary,  477. 
Dignities,  477. 
Dilacion,  477. 
Dilapidation,  477. 
Dilatory  defence,  477. 
Dilatory  plea,  477. 
Diligence,  477. 
Dime,  478. 

Diminution  of  the  record,  47bb 
Diocese,  478. 
Diploma,  478. 
Diplomacy,  478. 
Diplomatic  agents,  478. 
Diplomatics,  478. 
Dipsomania,  478. 
Direct,  478. 
Direction,  478. 
Director  of  the  mint,  478. 
Directors,  479. 
Diriment  impediments,  479. 
DisabUity,  479. 
Disabling  sUtntes,  479. 
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Dlsaffirmanoa^  479. 
BUafforesti  479. 
Diaarow,  480. 
Disbar,  480. 
DisMptio  caaMB,  480. 
DiBoharge,  480. 
Diaoharge  of  a  Jury,  480. 
Disolaimer,  480. 

of  estates,  480. 

of  tenancy,  480. 

in  patent  law,  ii.  303, 19^  5M>« 

in  pleading,  481. 
in  equity,  481. 
at  law,  481. 
Diseontinnanoe  of  estates,  48L 

in  pleading,  481. 

in  praetioe,  481. 
Disoontinuons  serritade,  481. 
Bisoonnt,  481. 
DisooTert,  481. 
Bisoorery,  481,  482. 

in  praetioe,  481. 

bills  for,  farored,  482, 5t« 
proceedings  in,  482,  3« 
Discredit,  482. 
Disorepancy,  482. 
Discretion,  482. 

in  criminal  law,  488,  4* 
Discretionary  trusts,  488. 
Discussion,  483. 
Dtsfranohisementy  4^8. 
Disgrace,  483. 
Disherison,  483. 
Disheritor,  483. 
Dishonor,  483. 
Disinherison,  483. 
Disinheritance,  488. 
Disinterested  witness,  483. 
Di^nnctiye  allegations,  488. 
Dii^unotive  term,  488. 
Disme,  478,  484. 
Dismiss,  484. 
Disorderly  house,  484. 
Disorderly  persons,  484.' 
Disparagement,  484. 
Dispauper,  484. 
Dispensation,  484. 
Dispone,  484. 
Dispossession,  484. 
Disputotio  fori,  484. 
Disseisee,  484. 
Disseisin,  484. 

effect  of,  484 

how  effected,  484. 
Disseisor,  486. 
Dissent,  485. 
Dissolution,  485. 
Dissuade,  485. 
Distracted  person,  485. 
Distraetio,  485. 
Distrahere,  485. 
Distrain,  485. 
DiitrMs,  485-488. 

history  of,  485,  S,  3« 

when  allowable,  485,  4-6* 

who  may  distrain,  480,  Ty  8« 

what  may  be  taken,  480,  9- 
15. 
goods  OB  premises,486,9u 
exoepting  what,480, 

tenant's    property, 

486,  11. 
eertain     privileged 

goods    •exempt, 
.    487,111,16. 
not  goods  taken  in 

execution,     487, 

13. 


Distress : 

exemptions  by  sta- 
tute, 487, 14, 1ft. 
time  of  making,  487, 16« 
where  to  be  made,  487,  IT. 
statutory  provisions,  488, 18. 
formal  proceedings,  488, 19- 

Uking,  488,  19. 
.     notice,  488,  JM>. 
sale,  488,  91,  SS. 
Distress  infinite,  488. 
Distribution,  480-401. 

same  as  rules  of  desoent,  in 
many  states,  480,  %• 

in  Delaware,  480,  3. 

in  Maryland,  480,  4^. 

in  Massachusetts,  400,  T. 

in  New  Jersey,  400,  8. 

in  New  York,  490,  9,  lO. 

in  North  Carolina,  400,  11. 

in  Oregon,  401,  IS. 

in  Rhode  Island,  401,  13. 

in  Tennessee,  491,  14. 
District,  491. 
District  attoni^i,  491. 
District  court,  491. 
District  of  Columbia,  49L 
Distringas,  492. 
Distringas  juratores,  492. 
Distringas  nuper  vioe-eomitem, 

492. 
Disturbance,  492. 
Disturbance  of  common,  492. 
Disturbance  of  franchise,  492. 
Disturbance  of  patronage,  492. 
Disturbance  of  tenure,  492. 
Disturbance  of  ways,  492. 
Dittoy,  492. 
Dividend,  493. 
Divisible,  493. 
Division,  493. 
Division  of  opinion,  493. 
Divoroe,  493-495. 

for  what  granted,  498,  Hm 

validity  of  foreign  divorces, 
494,  3,  500, 11. 

in  England,  494,  4. 

defenoes,  494,  ft. 

eonsequences  of,  494,  0-9. 
generally,  494,  6. 
as  to  property,  495,  T. 
other  consequences,  495, 

8. 
eustody  of  ehildren,  495, 
9. 
Dock,  495. 
Docket,  495. 
Doctofs  Commons,  496. 
Documents,  496. 
Dog,  496. 
Dogma,  496. 
Dole,  496. 
Doll  oapax,  496. 
Doli  inoapax,  496. 
Dollar,  496. 
Dole,  497. 
Dolus,  497. 
Dolus  mains,  497. 
Dom.  proc.,  497. 
Domain,  497. 
Domboc,  497. 
Dome,  497. 
Domesday,  497. 
Domesmen,  498. 
Domestios,  498. 
Domioil,  498-501. 

kinds  of,  498,  H,  3, 499, 6,  T. 

how  esUblished,  498,  I^Sm 


Domioil : 

change  ot,  499,  9,  19. 
law  of,  govemsy  when,  490, 

11-ie. 

rales  as  to  personal  sta- 
tus, 499,  in. 
distribution  of  intestate 
property,  499, 13-lft. 
rale  as  to  wills,  499, 14. 
rale  as  to  insolvnnta,  499, 
16. 
Dominant,  50L 
Dominicum,  501. 
Dominium,  501. 
Dominium  direetom,  501. 
Dominium  direetom  et  ntile^  601. 
Dominium  utile,  50L 
Dominus,  501. 
Dominus  litis,  501. 
DomitsB,  601. 
Donatarius,  501. 
Donatio,  501. 
Donatio  inter  vivos,  502. 
Donatio  mortis  eansa,  502. 
Donatio  propter  nnptias^  602L 
Donee,  502. 
Donis,  statute  de,  502L 
Donor,  502. 
Donum,  502. 
Doom,  508. 
Door,  503. 
Dormant,  508. 
Dos,  608. 

Dos  rationabilis,  508. 
Dot,  603. 

Dotal  property,  60S. 
Dotation,  503. 
Dote,  503. 

Dote  assignando,  508. 
Dote  undo  nihU  habet,  508. 
Double  costs,  503. 
Double  damages,  508. 
Double  eagle,  503. 
Double  insurance,  503. 
Double  plea,  504. 
Double  voucher,  504. 
Double  waste,  604. 
Doubt,  504. 
Dove,  604. 
Dowager,  504. 
Dower,  505-609. 

kinds  of,  605,  9. 

may  be  of  what  estates,  5#6, 
3-6. 

requisites  of,  506,  T« 

how  prevented,  506,  8,  9. 

how  barred,  507,  ID,  11. 

how  assigned,  608, 19-14. 

nature  of  estate,  508,  1ft. 
Dowress,  509. 
Dowry,  509, 
Dragoman,  609. 
Drain,  600. 
Draw,  609. 
Drawback,  509. 
Drawee,  509. 
Drawer,  509. 
Drawing,  609. 
Drawlatohes,  509. 
Droit  droit,  609. 
Driftway,  509. 
Drip,  509. 
Driver,  509. 
Drof-land,  509. 
Droit,  609. 

Droit  d'aeoession,  509. 
Droits  of  admiralty,  510. 
Droit  d'aubaine,  510. 
Droit-elose,  610. 
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ros 


Droitural,  610. 

Drore-road,  610. 

Dreggitt,  610. 

DmnkenDeBB,  610,  611. 

Dry  ezohange,  611. 

Dry  r«Dt,  611. 

Dneat,  611. 

Duces  teonm  lieet  laagnidns,  612. 

Due,  612. 

Due  bUl,  612. 

Due  process  of  law,  612. 

Daelling,  612. 

DaeUam,  612. 

Duke,  612. 

Dom  fait  in  priiona,  612. 

Dam  fait  infra  sstatem,  612. 

Dam  non  fait  oompoi  mentis,  612. 

Dnm  sola,  612. 

Damb,  612. 

Damb-bidding,  612. 

Dangeon,  612. 

Dannage,  612. 

Daodeoimo  manas,  618. 

Daplez  qaerelay  613. 

Duplex  valor  maritagii,  618. 

Duplioate,  618. 

Daplioatio,  613. 

Daplicatam  Jas,  618. 

DapliHty,  613. 

Daply,  613. 

Durante  absentia^  84,  89  613. 

Darante-beneplaoito,  613. 

Durante  minora  sstate,  613. 

Durante  ridaitate,  613. 

Daress,  613,  614. 

Duties,  614. 

Dwelling-house,  614. 

Dying  declarations,  440,  89  614. 

Dying  withoat  issue,  614. 

Dynasty,  614. 

Dysnomy,  614. 

Dyspepsia,  614. 

Dyrour,  616. 

Dyrour's  habit,  616. 

E. 

B  oonrerso,  616. 

B  pluribus  onum,  616. 

Bailie,  616. 

Ealderman,  616. 

Bar-markj  616. 

Bar-witness,  616. 

Earl,  616. 

Barl-marshal,  616. 

Bamest,  616. 

Basement,  616,  618. 
qualities,  616,  3* 
kinds  of,  516,  3,  4« 
how  extinguished,  616,  6« 

Bastem  term,  616. 

Bat  inde  sine  die,  618. 

Bares-droppers,  616. 

Boohymosis,  616.         f 

Boolesia,  616. 

Boolesiastio,  618. 

Boolesiastioal  corporations,  617. 

Bcclesiastical  courts,  617. 

Boolesiastioal  law,  617. 

Belampsia  partniieatiiun,  617. 

Bdict,  617. 

Bdiets  of  Justinian,  617. 

Bdiotum  perpetuum,  617. 

Bffect,  617. 

Bflfbcts,  617. 

Bffigy,  618. 

Bffraotion,  618. 

Bffraetor,  618. 

Bgo,  618. 


Bigne,  618. 
Bik,  618. 
Binetius,  618. 
Bire,  618. 
Bisne,  618. 
Bisnetia,  618. 
^{eotione  cnstodisB,  618. 
^eetione  firmss,  618. 
Iljeotment,  618. 

history  of,  618,  !• 

lies  for  what,  618,  9. 

supported  by  what  estate, 
618,  3. 

action    rests    on    plaintUTs 
titie,  610,  4. 

form  of  proceedings,  619,  4^ 
ft. 
^jeetnm,  610. 
Xljercitoriay  610. 
j^osdem  generis,  619. 
Eldest,  610. 
Election,  610. 

at  law,  620. 

in  equity,  620. 

in  practice,  620. 

in  criminal  law,  620. 
Bleotor,  521. 

Electors  of  president,  621. 
Bteemosynarios,  621. 
Eleemosynary  oorporations,  621. 
Elegit,  621. 
Elisors,  622. 
Ell,  622. 
Bk>gium,  622. 
Eloigne,  622. 
Elongate,  622. 
Elopement,  622. 
Elsewhere,  622. 
Elurionos,  622. 
Emancipation,  622. 
Embargo,  622. 
Embeislement,  622. 
Emblements,  623. 

what  they  are,  623,  %• 

of  what  crops,  623,  9. 

who  entitled  to,  623,  4^  ft. 

simUar  rights,  624,  e. 
Embraceor,  624. 
Embracery,  624. 
Emenda,  624. 
Emendals,  624. 

Emendatio  panis  et  eereTisiss,  624^ 
Emigrant,  624. 
Emigration,  624. 
Eminence,  624. 
Eminent  domain,  624. 
Emission,  628. 
Emit,  626. 

Emmenagogues,  626. 
Emperor,  626. 
Emphyteosis,  626. 
Emphyteuta,  626. 
Emplayamiento,  626. 
Emprestido,  626. 
Emptio,  626. 
En  autre  droit,  626. 
En  demeure,  626. 
En  owel  main,  626. 
En  ventre  sa  mire,  626. 
Enabling  powers,  626. 
Enabling  statute,  626. 
Enact,  626. 
Bnijenaoion,  626. 
Bnciente,  626,  ii.  860. 
Enclosure,  626. 
Encomienda,  626. 
Encroach,  628. 
Enemy,  628. 
Bnfeol^  628. 


Enfranchise,  626. 

Enfruichisement,  628. 

Bnfranohisement    of    oopyhoMi 
626. 

Engagement,  628. 

Engleahire,  628. 

Engross,  626. 

Engrosser,  628. 

Bngrossing,  628. 

Enitia  pars,  628. 

Enjoin,  528. 

Enlarge,  527. 

Bnlarging,  627. 

Enlistment,  627. 

Enormia,  627. 

Bnquete,  627. 

Enroll,  627. 

Bnrolment,  627. 

EntaU,  527. 

Bntencion,  627. 

Enter,  627. 

Entire,  627. 

Entirety,  627. 

Bntrega,  627. 

Entrepot,  627. 

Entry,  627. 

at  common  law,  627,  !• 
in  criminal  law,  627,  %• 
upon  real  estate,  628,  ft-Y* 

Entry  ad  eommunem  legem,  6" 

Entry,  writ  of,  628. 

Enure,  620. 

Envoy,  529. 

Boric,  520. 

Epilepsy,  620. 

Bpiqueya,  529. 

Bpisoopaoy,  629. 

Episcopalia,  529. 

Bpiscopus,  629. 

BpistolsB,  529. 

Equality,  629. 

Equinox,  629. 

Equitable  assets,  629. 

Equitable  estate,  630. 

Equitable  mortgage,  630. 

Equitatura,  630. 

Equity,  630-636. 

history,  631,  2-ft. 
distinctive  principles,  632,  #» 

T. 
Jurisdiction,  633,  89  9. 
peculiar  remedies,  634,  ICK 
rules  and  maxims,  63^  11« 
remedial  process,  636,  IS* 
evidence  and  praotiee,  686 
13. 

Equity  of  redemption,  688. 

Bquivalent,  688. 

Equivocal,  636. 

Equuleus,  638. 

Erasure,  638. 

Broiscundus,  636. 

Bregimus,  536. 

Erotic  maniay  638. 

Errant,  638. 

Error,  536. 

Error,  writ  of,  iL  881. 

Bscambio,  637. 

Bscambinm,  637* 

Bsoape,  637. 

kinds  of,  637, 1. 

what  amounts  to,  687,  %• 

punishment  of,  687,  89  4* 

Bsoape  warrant,  637. 

Escheat,  637. 

Bscheator,  638. 

Bscribano,  688. 

Escrow,  638. 

B80uage,688. 
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£skippamentam,  688. 

Bskipper,  538. 

BakippMon,  638. 

Esneoy,  538. 

Eapera,  538. 

Bsplees,  538. 

Espousals,  538. 

Esquire,  538. 

Essen  di  qaietamdoth«oloBiay588. 

Essoin,  538. 

Essoin  day,  538. 

Essoin  roll,  538. 

Establish,  538. 

Establishment,  689. 

Estadal,  539. 

EsUdia,  539. 

Estate,  639. 

Estate  per  autre  via,  689. 

Estate  in  eommon,  539. 

Estate  upon  oondition,  812,  639. 

Estate  in  ooparcenery,  639. 

Estate  by  the  curtesy,  639. 

Estate  in  dower,  639. 

Estate  by  elegit,  521. 

Estate  in  expeotanoy,  539. 

Estate  in  fee-simple,  689. 

Estate  in  fee-toil,  689. 

Estota  of  inheritanoe,  689. 

Eatote  of  joint-tenanoy,  639. 

EsUte  for  life,  640. 

Estote  in  posaeMion,  649. 

Estote  in  remainder,  368,  649,  il. 
435. 

Estate  in  reversion,  540. 

Estote  in  severalty,  640. 

Estote  by  statute  merohanty  640. 

Estate  at  sufferaaoe,  540. 

Estate  tail,  540. 

Estote  in  radio,  640,  iL  197. 

Estote  at  will,  540. 

Estote  for  years,  641. 

Estates  of  the  realm,  541. 

Ester  in  judgment,  641. 

Estoppel,  541. 

by  deed,  641,  9. 

how  created,  641,  3« 
by  matter  of  reeord,  641, 4* 
by  matter  in  paia,  641,  4. 

latoven,  541,  642. 

Estrays,  542. 

Estreat,  543. 

Bftrepement,  641. 

Et  eastera,  642. 

Et  de  hoc  ponit  M,  eto.,  642. 

Bt  hoe  paratns  act  Tariiioart,  642. 

Et  hoc  petit  quod  inqairatur,  etc, 
643. 

Et  inde  prodnoit  aaetoni,  648. 

Et  modo  ad  huno  diem,  648. 

Et  non,  543. 

Eundo,  morando,  at   redaanda, 
643. 

Eunomy,  543. 

Eunuch,  543. 

Evasion,  543. 

Eviction,  543. 

what  oonstitataa,  648,  H,  8» 
remedy  for,  548,  4^  C* 
rule  of  damages,  648,  O* 

Evidence,  644-548. 

instrumente  of,  644,  S« 
nature  of,  644,  8-5* 

presumptloiia,  544, 4,  6« 
legal  character,  646,  Of  T« 
primary,  646,  6* 
secondary,  646,  T* 
admissibility  of,  646,  8-l<K 
hearsay,  640,  8f  002. 
admiasioM,  89,  M6»  S. 


Evidence : 

res  gestsB,  546, 9*  ii.  407. 
confessions,    310,    817, 

540,  9. 
dying  declarations,  440, 

8,  546,  lO. 
opinions  of  experts,  640, 
lO,  604. 

effect  of,  546,  11« 

object  of,  640,  1ft. 

rules  of,  647,  19-10. 

must  be  confiaed  to  point 

in  issue,  547, 19,  13* 

substance  of  issna  must 

be  proved,  647,  14^ 

16. 

modes  of  proof,  648,  1T« 

proof  by  witnesses,  648,  I89 
ii.  673. 
Evidence,  circumstantial,  648. 
Evidence,  conclusive,  648. 
Evidence,  direct,  649. 
Evidence,  eztrinsio,  649. 
Evocation,  649. 
Ewage,  549. 
Ewbrioe,  649. 
Ex  ssquo  et  bono,  649. 
Ex  contractu,  649. 
Ex  debito  jnstitiss,  649. 
Ex  delicto,  649. 
Ex  dole  malo,  649. 
Ex  gratia,  549. 
Ex  industria,  549. 
Ex  maleficio,  649. 
Ex  mero  motu,  549. 
Ex  mora,  549. 
Ex  more,  549. 
Ex  neoessitote  legls,  649. 
Ex  oiScio,  549. 
Ex  parte,  549. 
Ex  parte  matema,  649. 
Ex  parte  patema,  649. 
Ex  post  facto,  649. 
Ex  pott  facto  law,  649,  660. 
Ex  proprio  motu,  650. 
Ex  proprio  vigora,  660. 
Ex  relational  660. 
Ex  tempore,  650. 
Ex  vi  termini,  660. 
Ex  visceribus,  650. 
Ex  visitotione  Dei,  660. 
Exatftlon,  660. 
Exictor,  550. 
Examination,  660,  661. 

in  criminal  law,  560,  If  9« 

in  praotiae,  660,  ^9  3« 
Examined  copy,  661. 
Examiners,  651. 
Examiners  in  ehanaary,  661. 
Exannual  roll,  651. 
Excamb,  551. 
Bxcambiater,  561. 
Bxcambium,  661. 
Exception,  551,  662. 

in  ooDtracto,  551. 

in  equity  praotioa,  662. 

in  civil  law,  662. 

in  practiea,  652. 
ExeeptioB  to  bail,  662. 
Exchange,  662. 

in  oommeraial  law,  602. 

in  conveyancing,  662. 
Exchequer,  552. 
Exchequer  billi,  662. 
Excise,  652. 
Exclusive,  663. 
Excommunication,  663. 
Excommunicato  capiendo  668. 
Excusable  homioide,  668. 


Exousatio,  563. 

Excusator,  653. 

Excuse,  553. 

Excussio,  668. 

Execute,  553. 

Executed,  558. 

Executed  consideration,  66S. 

Executed  contract,  564. 

Executed  estote,  554. 

Executed  remainder,  664. 

Executed  trust,  564. 

Executed  use,  554. 

Executed  writ,  554. 

Execution,  554,  555. 

in  criminal  law,  664,  1« 
in  practice,  664,  1-5* 
kinds  of.  564,  9. 
how  obtoined,  664,  9« 
bow  effected,  654,  3« 
against    personal    pra- 

party,  656,  4« 
against  real  eetnta^  666, 

4. 
against  the  petrson,  666| 
o* 

Execution  par6e,  666. 

Executioner,  555. 

Executive,  666. 

Executor,  550-559. 
kinds  of,  550,  1* 
qualification,  660,  9f  3* 
appointment,  666,  4* 
assignment,  657,  6* 
acceptonoe,  657,  5« 
acts  before  probate,  667, 9« 
powers  of,  557,  T-ll« 
over  chattels,  667,  8« 
over  suite,  668,  9^  10« 
oTcr  wife's  ohosea,  658; 

lO. 
other  powers,  656,  11* 
co-executors,  568. 11* 
duties  of,  658,  IJtf  13. 
legacies  paid  by,  669, 14. 
compensation  of,  559, 16* 

Executor  de  sou  tort,  659,  600. 
what  aoto  constitato,  569,  Sf 

3. 
how  far  liable,  600, 4* 
has  what  powers,  600,  Sf  64 

Executory,  601. 

Executory  oonsideratioa,  661. 

Executory  contract,  661. 

Executory  devise,  601. 

Exemplification,  602. 

Exemplum,  502. 

Exemption,  602. 

Exempto,  502. 

Exequator,  602. 

Exaroitor  maris,  602. 

Exercitoria  actio,  602. 

Exfestocara,  502. 

ExhsBredatio,  602. 

Exhsores,  562. 

Exhibere,  503. 

Exhibitant,  508. 

Exhibition,  668. 

Exbigendary,  606. 

Exigent,  603. 

Exigentor,  668. 

Exigible,  608. 

Exile,  503. 

Exllium,  603. 

Existimatio,  603. 

Exit  wound,  508. 

Exitus,  608. 

Exlex,  503. 

Bxolne,  608. 

Exoneration,  608. 
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Bzon«rmtiur,  668. 
Bxpfttriatton,  501. 
IxpeoUuney,  664. 
Bxpeotant,  664^ 
Bx^iUtion,  664. 
Bzpenditon,  664. 
Bxpenaa  litii,  664. 
Bxperta,  664. 
Bxpilation,  664. 
BxpintioD,  664. 
Expiry  of  the  legal,  664. 
Bxplioatio,  664. 
Bxportation,  664. 
BxpoM,  664. 
Bxposition  de  part,  664. 
BxpoBvre  of  penon,  664. 
Bxpress,  666. 
Bxpr««  ftbrogtttioiiy  666. 
Bxpress  aMnmpiit,  666. 
Bxpress  oonsideratioDy  666. 
BxpreBB  oontraot,  666. 
ExproM  trost,  666. 
Express  warranty,  666. 
BxpromiBsio,  666. 
BxproBiiBaor,  666. 
ExpaUion,  666. 
BztontioB,  666. 
Bxtenston  of  a  patent,  666. 
Bxteot,  666. 
Bxt«iiiiation,  666. 
BxterritorlAlity,  666. 
Extingniflhment,  666. 
Bxtingfushment    of   «onBMro6» 

666. 
Bxtingnishnent  of  oopjhold,666. 
Exttngauhment  of  debt,  666. 
BxtingnUhment  of  root,  667. 
Bxtingnuhment  of  ways,  667. 
Bxtorairely,  667. 
Bxtortaon,  667. 
Bxtr&-dotal  property,  667. 
Extra  judioinm,  667. 
Bxtra  qnataor  maiia,  667. 
Extr»-territorialit7,  667. 
Extra  yiam,  667. 
Extract,  667. 
Bxtradition,  667. 

without  treaty  ttipidatloiifl, 

667,  «. 
uder  treaty  etip«latlona,667, 


between  Mend  itatea,  668,0. 
Bxtra-Jadioial,  669. 
Extranous,  669. 
Extravagantes,  669. 
Bxtremie,  669. 
By,  669. 

Eye-witness,  669. 
Eyott,  669. 
Byre,  618. 
Byrer,  618,  669. 

f 

F,  669. 

Fabric  luds,  669. 

Fabrieare,  669. 

Faoias,  569. 

FiMio  at  des,  669. 

Faoio  ttt  faoias,  660. 

Faot,  569. 

Paotio  testameatl,  569. 

Factor,  670. 

kinds  of,  670, 1,  9. 
duties  of,  570,  S* 
rigbts  of,  670,  3,  4. 

Faotorage,  671. 

Faetoiiiing,  164, 1»-M, 

Faetoriiing  process,  671. 
Vol.  n.— 46 


Factory,  571. 

Factum,  671. 

FacQlty,  571. 

Faeeting-men,  671. 

Faida»  571. 

FftQUte,  571. 

Failure  of  issne,  671. 

Failure  of  record,  671. 

Faint  pleader,  671. 

Fair,  571. 

Fair-pUymen,  671. 

Fair-pleader,  672. 

Fait,  672. 

Faitonrs,  572. 

Faloare,  572. 

Faloidia»  572. 

Faloidian  law,  672. 

Faldage,  572. 

Faldfey,  572. 

Fallo,  672. 

Falso  demonstratk)  non  noeet,672. 

False  action,  572. 

False  daim,  672. 

False  imprisonment,  672. 

False  jadgment,  672. 

False  personatioii,  672. 

False  pretences,  672. 

False  retnm,  578. 

False  token,  678. 

Falsebood,  578. 

Falsify,  673. 

Falsing,  673. 

Falsing  of  dooms,  678. 

Falso  retome  breTinm,  678. 

FamUla,  578. 

FamilisB  eroiscnndst,  678. 

Family,  574. 

Family  arrangements,  674. 

Family  Bible,  674. 

Family  meetings,  674. 

Famosns  libellos,  674. 

Fanega,  574. 

Fardel,  574. 

Fare,  674. 

Farm,  674. 

Farm-let,  676. 

Farm  out,  676^ 

Farmer,  575. 

Farrier,  575. 

Farrand,  676. 

Fast  estate.  676. 

Fastermannes,  676. 

Fatber,  676. 

bound  to  support  cbUdren, 
676,  S. 

ipiardian  of  person,  676,  8« 

entitled  to  sei fleet  of  child, 
676,  3. 

agreement  of,  for  child's  ser- 
rices,  676,  4« 
Fathom,  576. 
Fatuous  person,  676. 
Faubourg,  576. 
Fauces  terrss,  676. 
Fault,  576. 
Fautor,  676. 
Faux,  576. 
Faror,  676. 
Fealty,  676. 
Fear,  677. 
Feasts,  677. 
Feciales,  677. 
Federal,  677. 
Fee,  677. 
Fce-lhnn,  677. 
Fee-farm  rent,  677. 
Fee  simple,  677. 
Fee  tail,  678. 
Fehmgerichts^  678 


Feigned  action,  678. 
Feigned  issue,  678. 
Felagas,  578. 
Felo  de  se,  678. 
Felon,  678. 
Felonia,  678. 
Felonious  homicide,  678. 
Feloniously,  678. 
FelouT,  678. 
Female,  579. 
Feme,  679. 
Feme  covert,  679. 
Feminine,  679. 
Fence,  679. 
Fence-month,  679. 
Fen-geld,  679. 
Food,  679. 
Feodal,  679. 
Feodal  actions,  679. 
Feodary,  679. 
Feodi-firma,  679. 
Feodam,  579. 
Feoffamentum,  679. 
Feoffare,  679. 
Feoffee,  679. 
Feoffee  to  uses,  679. 
Feoffment,  679. 
Feoffor,  580. 
Feoh,  580. 
Fers  bestiss,  680. 
Fers  natnrsB,  680. 
Feria,  580. 
Ferials,  580. 
Ferial  days,  680. 
Ferme,  580. 
Former,  680. 
Ferriage,  580. 
Ferry,  580. 

established     by     fOTerelga 
power,  580,  if  3* 

right  of,  is  personal  herediti^ 
ment,  581,  4« 

owners  of,  are  cdcmen  car> 
riers,  681,  6« 
Ferryman,  681. 
FestUig-man,  581. 
Festing-penny,  681. 
Festinum  remedium,  68L 
Fetters,  681. 
Fen,  581. 
Feu  annuals,  681. 
Feu-holding,  681. 
Feud,  581. 
Feuda,  681. 
Feudal  law,  681-688. 
Feodum,  688. 
Fianxa,  583. 
FicT,  688. 
Fiat,  583. 

Fiat  in  bankruptcy,  688L 
Fiction,  583. 
Fictitious  action,  684. 
Fictitious  party,  684. 
Fictitious  payee,  684. 
Fidei-eommissarius,  684 
Fidei-commissum,  684. 
Fide-Jussio,  684. 
Fide-jussor,  684. 
Fidaoia,  585. 
Fiduciary  contract,  686. 
Fief,  685. 

Fief  d'hauberk,  686. 
Fief  tenant,  686. 
FicI,  685. 
Fieldad,  586. 
Fierding  courts,  686. 
Fieri  facias,  686,  686. 

foundation  of  writ,  686,  fL 

form  of  writ,  686,  8« 
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Fieri  facias : 

Fixtures : 

Foreign  laws : 

must  follow  judgment, 

585, 

become  part  of  freehold,  when, 

between    states   of  the 

4^. 

594,  3. 

United  States,  601,  5. 

force  of  writ,  580,  6. 

as  between  executor  and  heir, 

Foreign  matter,  601. 

exeou,ted,  how,  586,  69  ' 

T. 

594,  4:. 

Foreign  plea,  601,  ii.  834,  lO. 

may  seize  what,  586,  8* 

as  between  vendor  and  yen* 

Foreign  port,  601. 

Fieri  feci,  586. 

dee,  594,  4^. 

Foreign  voyage,  60  L 

FiftecDths,  586. 

as    between    landlord    and 

Foreigner,  601. 

Fightwite,  586. 

tenant,  594,  6. 

Forjudge,  601. 

Figures,  586. 

right  of  removal,  594,  O9  T* 

Foreman,  602. 

Filacer,  587. 

Flag,  595.  ' 

Forensis,  602. 

File,  587. 

Flag,  duty  of  the,  595. 

Forest,  602. 

Filiate,  587. 

Flag  of  the  United  States,  595. 

Forest  courts,  602. 

Filiation,  587. 

Flagrans  crimen,  595. 

Forestagium,  602. 

Filius,  587. 

Flagranti  delicto,  595. 

Forestall,  602. 

Filius  familias,  587. 

Flavianum  jus,  595. 

Forestaller,  602. 

Filius  mutieratus,  587. 

Fleduite,  595. 

Forestalling,  602. 

Filius  nullius,  587. 

Fleet,  595. 

Forestalling  the  market,  60S. 

Filius  populi,  587. 

Fleta,  595. 

Forestarius,  602. 

Filum  aquas,  587. 

Flight,  595. 

Forester,  602. 

Filum  forested,  587. 

Float,  595. 

Forethought  felony,  602. 

Filum  irss,  587. 

Floatable,  595. 

Forfang,  602. 

Fin  de  non  reoeroir,  587. 

Flodemark,  595. 

Forfeit,  602. 

Final  decree,  587. 

Florida,  595-597. 

Forfeiture,  602,  608. 

Final  judgment,  587. 

legislative  power,  596,  3^  4* 

by  alienation,  602,  H. 

Final  process,  588. 

executive  power,  596,  5« 

for  crime,  603,  3* 

Final  sentence,  588. 

judicial  power,  596,  69  T. 

by  breach  of  conditions,  6tlL 

Finalis  oonoordia,  588. 

Florin,  597. 

4^. 

Finances,  588. 

Flotages,  597. 

by  waste,  603,  6* 

Financier,  588. 

Flotsam,  597. 

Forfeiture  of  a  bond,  6€3. 

Finder,  588. 

Floud-marke,  597. 

Forfeiture  of  marryige,  60S. 

Finding,  588. 

Flumen,  597. 

Forgavel,  603. 

Fine,  588. 

Focale,  597. 

Forgery,  603,  604. 

in  criminal  law,  589,  3 9 

4. 

Foderum,  597. 

Forinsecus,  604. 

Fine  for  alienation,  589. 

Foedus,  597. 

Forisdisputationes,  604. 

Fine  sur  cognizance  de,  etc.. 

589. 

Foenus  nauticns,  597. 

Forisfacere,  604. 

Fine  sur  eognizance  de  droi^  689. 

Foeticide,  597. 

Forisfaotum,  604. 

Fine  sur  concessit,  589. 

Foetura,  597. 

Forisfactura,  605. 

Fine  sur  done,  589. 

Foetus,  597. 

Forisfactus,  605. 

Fine-force,  589. 

Folc-land,  597. 

Forisfamiliated,  605. 

Fine  and  reoorerj  ae*.  589. 

.Folcgemote,  597. 

Fori^ndicatio,  605. 

Fmem  faoere,  589. 

Folc-right,  598. 

Forisjudicatus,  605. 

Fines  lo  roy,  589. 

Fold-course,  598. 

Fori«ijurare,  605. 

Finium  regnndonim,  o8«. 

Folio,  598. 

Form,  605. 

Firdnite,  589 

Fonsadera,  598. 

Forma  pauperis,  605,  691. 

Firdsocne,  589. 

Foot,  598. 

Formality,  605. 

Fire,  589. 

Foot  of  the  fine,  598. 

Formed  action,  605. 

Fire  and  sword,  690. 

Footgeld,  598. 

Formedon,  605. 

Firebote,  590. 

For  that,  598. 

Formedon  in  the  descender,  60S. 

Firkin,  590. 

For  whom  it  may  concern,  698. 

Formedon  in  the  remainder,  60S. 

Firm,  590-592. 

Forathe,  598. 

Formedon  in  the  reverter,  606. 

name  of,  how  acquired, 

590, 

Forbaner,  598. 

Former  recovery,  '606. 

1-6. 

Forbearance,  598. 

Formularies,  606. 

eonstitutea  trade-mark. 

591, 

Force,  598. 

Fornication,  606. 

8. 

Force  and  arms,  598. 

Foro,  606. 

cannot  sne  or  be  raed  as  SQoh, 

Forced  heirs.  598. 

Forprise,  606. 

591,  T. 

Forcheapum,  598. 

Forspeaker,  606. 

effect  of  change  of  partners, 

Forcible  entry  or  detainer,  598. 

ForsUl,  606. 

591,  8. 

Fordal,  599. 

Forswear,  606. 

bound  bj  action  of  single 

Fore,  599. 

Forthcoming,  606. 

partner,  591,  lO* 

Foreclose,  599. 

Forthcoming  bond,  606. 

Firma,  592. 

Foreclosure,  599. 

Forthwith,  607.  ^ 
Fortia,  607. 

Firm  a  feodi,  592. 

Forefault,  599. 

Firman,  592. 

Forehand  rent,  599. 

Fortuitous  collision,  607. 

Firmarins,  592. 

Foreign,  599. 

Fortuitous  event,  607. 

First-fruits,  592. 

Foreign  answer,  599. 

Forum,  607-610. 

First  impression,  592. 

Foreign  apposer,  599. 

Forwarding  merchant,  610. 

First  purchaser,  592. 

Foreign  attachment,  599. 

Fossa,  610. 

Fiso,  592.      * 

Foreign  coins,  599,  600. 

Fossatorum  operatic,  610. 

Fiscal,  592. 

Foreign  country,  600. 

Foundation,  610. 

Fish,  592. 

Foreign  enlistment  act,  600. 

Founder,  610. 

Fish  rojal.  592. 

Foreign  judgment,  600. 

Founderosus,  610. 

Fishery.  592,  593. 

states  foreign  to  each  other, 

Foundling,  610. 

Fisk,  593. 

600,  9. 

Four  seas,  610. 

Fistuca,  593. 

under  constitution,  600 

Fouroher,  610. 

Fixing  bail,  598. 

3. 

Fowls  of  warren,  611. 

Fixtures,  598-595. 

Foreign  laws,  600. 

Fraction  of  a  day,  611. 

what  makes  annexation,  593 

must  be  proved,  600, 5t« 

Fraisde  justice,  611. 

«• 

1 

how  proved,  601,  3,  4. 

Franc,  611. 
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Frane  alien,  611. 
Franchise,  611. 
Francigena.1  611. 
Frankalmoigne,  611. 
Frank  fee,  611. 
Frank-ferme,  611. 
Frank-marriage,  612. 
Frank-pledge,  612. 
Franking  privilege,  61S. 
Franklejn,  612. 
Frater,  612. 
Fraud,  612-614. 

actual  or  positive,  612,  3* 

legal  or  constructive,  612,  3* 

what  constitutes,  613, 49  6* 

equity,  doctrine  of,  613, 0-d* 

effect  of,  614,  9. 

in  criminal  law,  614,  IO9 11* 
Fraads,  statute  of,  614. 
Fraudulent  conveyanoe,  615. 
Frednite,  615. 
Fredum,  615. 
Free,  615. 
Free  bench,  615. 
Free  bord,  615. 
Free  chapel,  615. 
Free  course,  615. 
Free  fishery,  615. 
Free  services,  615. 
Free  ships,  615. 
Free  socage,  615. 
Free  warren,  616. 
Freedman,  616. 
Freedom,  616,  617. 
Freehold,  617. 

abatement  of,  10,  3^  4* 
Freehold  in  law,  617. 
Freeholder,  617. 
Freeman,  617. 
Freeman's  roll,  617. 
Freight,  617,  618. 

amount  of,  617,  3* 

how  earned,  618, 3« 

interrupted  voyage,  618,  4^ 

where  part  of  oargo  Is  lost, 
618,  6. 

effect  of  loading  oargo,  618, 
T. 
Freighter,  618. 

French  codes,  283,  13-159  1T« 
Frendlesman,  618. 
Frendnite,  618. 
Freoborgh,  619. 
Fresh  disseisin,  619. 
Fresh  fine,  619. 
Fresh  force,  619. 
Fribusculum,  619. 
Fridborg,  619. 
Fridhburgus,  619. 
Frigidity,  619. 
Frith  socue,  619. 
Fructuarius,  619. 
Fructus,  619. 
Fructus  civiles,  619. 
Fructus  industriales,  619. 
Fructus  natnrales,  619. 
Fructus  pendente,  619. 
Fruges,  619. 
Fruit,  619. 
Fmmgyld,  619. 
Fnage,  619. 
Fuero,  619. 

Fuero  de  Castilla,^  619. 
Fuero  de  correos,  ete.,  619. 
Fnero  de  guerra,  619. 
Fuero  juzgo,  619. 
Fnero  de  marina,  620. 
Fnero  monioif  al,  620. 


Fuero  real,  620. 
Fugam  fecit,  620. 
Fugitive  from  justice,  620,  621. 
surrender  under  treaties,  620, 

3-6. 
surrender  under  constitution, 

621,  T-10. 
Fugitive  slave,  621-623. 
Full  age,  623. 
Full  defence,  446,  633. 
Full  proof,  it  841. 
Function,  623. 
Functionary,  623. 
Functus  officio,  623. 
Fundamental,  623. 
Fundatio,  623. 
Funding  system,  623. 
Funds,  624. 
Fundus,  624. 
Funeral  expenses,  624. 
Fungible,  624. 
Fur,  624. 

Furca  et  flagellum,  624. 
Furoa  et  fossa,  624. 
Furiosus,  624. 
Furlingus,  624. 
Furlong,  624. 
Furlough,  624. 
Fumage,  625. 
Furniture,  625. 
Further  assurance,  625. 
Further  hearing,  625. 
Furtum,  625. 
Furtum  conoeptum,  625. 
Furtum  grave,  625. 
Furtum  manifestum,  625. 
Furtum  oblatum,  625. 
Future  debt,  625. 
Future  estate,  625. 
Futuri,  625. 
Fynderinga,  625. 

G. 

Gabel,  626. 

Gablum,  626. 

Gafol,  626. 

Gage,  626. 

Gager  del  ley,  026. 

Gain,  626. 

Gaius's  Institutes,  626,  3«  4« 

Gain  age,  626. 

Galenes,  626. 

Gallon,  626. 

Gallows,  620. 

Game,  626. 

Game  laws,  626. 

Gaming,  626. 

Gaming-houses,  626. 

Ganancial,  627. 

Gaol,  627. 

Gaol-delivery,  627. 

Gaol  and  liberties,  627. 

Gaoler,  627. 

Garauntor,  627. 

Garballo  decimsd,  627. 

Garden,  627. 

Garnish,  627. 

Garnishee,  627. 

Garnishment,  164, 18-5^5,  627. 

Gamistura,  627. 

Garsumne,  628. 

Gate,  628. 

Ganger,  628. 

Gavel,  628. 

Gavelgeld,  628. 

Gavelherte,  628. 

Gavelkind,  628. 

Gavelman,  628. 


Gavehned,  628. 

Gavelweek,  628. 

Gebocian,  628. 

Geld,  628. 

Gemot,  628. 

Genealogy,  628. 

Gener,  628. 

General  assembly,  628. 

General  gaol-delivery,  628. 

General  imparlance,  629. 

General  issue,  629. 

General  land  office,  629. 

General  occupant,  629. 

General  ship,  629. 

General  special  imparlance,  627* 

General  traverse,  ii.  606. 

General  warrant,  629. 

Gens,  629,  630. 

Gentleman,  630. 

Gentlewoman,  631. 

Gentoo  law,  631,  668. 

Georgia,  631. 

legislative  power,  631,  4. 
executive  power,  631,  6« 
judicial  power,  631,  0-8« 

Gerefa,  632. 

German,  632. 

Gerontocomi,  632. 

Gersume,  632. 

Gestation,  632. 

Gestio,  632. 

Gerwite,  633. 

Gift,  638. 

delivery  essential,  633,  S« 
Ib  irrevocable,  633,  3* 

Giftoman,  633. 

Gilda  mercatoria,  688. 

Gildo,  633. 

GUI,  633. 

Girantem,  638. 

Girth,  633. 

Girth  and  sanotnary,  683. 

Gist,  633. 

Give,  633. 

Giver,  634. 

Giving  in  payment,  684. 

Giving  time,  634. 

Gladius,  634. 

Gleaning,  634. 

Glebe,  634. 

Gloss,  634. 

Glossator,  634. 

Gloucester,  statute  of,  684 

Go  without  day,  634. 

Goat,  634. 

God  and  my  country,  684. 

God  bote,  634. 

God's  penny,  634. 

Going  witness,  634. 

Goldsmith's  notes,  634. 

Good  and  valid,  634. 

Good  behavior,  635. 

Good  consideration,  329,  1,  680. 

Good  and  lawful  men,  635. 

Good  wiU,  685. 

Goods,  635. 

Goods  and  chattels,  635. 

Goods  sold  and  delivered,  685. 

Goods,  wares,  and  merohandii«^ 
635. 

Gout,  636. 

Government,  63<M)89. 

Gradus,  639. 

Graffer,  639. 

Grafio,  639. 

Graffium,  639. 

Graft,  639. 

Grain,  639. 

Grainage,  639. 
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Gramme,  639. 
Grand  assise,  639. 
Grand  bill  of  sale,  639. 
Grand  oape,  639. 
Grand  ooutumier,  639.' 
Grand  days,  640. 
Qrand  jury,  640. 

organisation  of,  640,  %f  3* 

Jnrifdietion  of,  640,  4. 

mode  of  doing  bneineity  640, 
4,6. 

power  of,  640,  6« 

seereoy,  641,  6* 
Grand  larceny,  641. 
Grand  seijeanty,  641. 
Grandchildren,  641. 
Grandfather,  641. 
Grandmother,  641. 
Grant,  641. 

Grant,  bargain,  and  mU,  64S. 
Grantee,  643. 
Grantor,  642. 
Graisbearth,  643. 
Gratification,  642. 
Gratis  642. 
Gratis  dictum,  642. 
Gratuitous  oontraoty  642. 
Gravamen,  642. 
Grave,  642. 
Great  cattle,  642. 
Great  charter,  642,  ii,  86. 
Great  law,  642. 
Great  tithes,  642. 
Green  cloth,  642. 
Green  wax,  642. 
Gregorian  code,  288, 16* 
Gremio,  642. 
Gramium,  642. 
Gressume,  642. 
Grithbrech,  642. 
Gross  adventure,  643. 
Gross  average,  648. 
Gross  negligence,  643. 
Gross  weight,  643. 
Grossome,  643. 
Ground  annual,  648. 
Ground  rent,  643. 
Gronndage,  644. 
Growing  crops,  644. 
Guarantee,  644. 
Guarantor,  644. 
Guaranty,  644-646. 

wbat  is,  644, 1. 

how  made,  644, 1-4* 

negotiabUity,  645,  S. 

discharge  of  guarantor,  646» 
6. 
Guardian,  646-649. 

by  chancery,  646,  Hy  3« 

by  nurture,  646,  4* 

in  socage,  646,  4« 

by  statute,  647,  5* 

by  appointment  by  deed,  647, 

by  appointment   of    emut, 

647,5. 
appointment  of,  647, 6^  T* 
powen  and  liabUitlos  of,  647, 


as  to  peraonal  property, 

647,8. 
as  to  real  eitaAe^  647, 9. 

lO. 
as  to  person,  648,18-14. 
rights  and  liabilities  of  ward, 

648,  15,  16. 
sale  of  infiut's  laii4s,  848, 
IT,  18. 
Guardian  ad  litem*  849. 


Guardianship,  649. 
Guarentigio,  649. 
Gubemator,  649. 
Guerrilla  party,  M^, 
Guest,  650. 

Guidon  de  la  meri  860. 
Guild,  650. 
GuUdhall,  660. 
Guilt,  650. 
GuUty,  650. 
Gwabr  merohed,  660. 
Gyltwito,  650. 

H. 

Habeas  corpora,  651. 
Habeas  corpus,  651-654. 

history  of  writ,  651,  3-8. 

Jurisdiction  of  courts,  652, 
0-13. 

use  of  writ,  658, 14,  15. 

application  for,  653, 16. 

return  of,  663,  IT. 

hearing,  653,  18. 

recommitment,  654,  19w 
Habeas  corpus  cum  eausa,  664. 
Habeas  corpus  ad  deliberandum, 

654. 
Habeas  corpus  ad  faciend«m,  654. 
Habeas  corpus  ad  prosequendum, 

654. 
Habeas  corpus  ad  respondendum, 

654. 
Habeas  corpus  ad  satisfaciendum, 

654. 
Habeas  corpus  ad  subjiciendum, 

654. 
Habeas  corpus  ad  testifleaadnm, 

654. 
Habendum,  654. 
Habentes  homines,  664. 
Habere  facias  possessionem,  654. 
habere  facias  seisinam,  655. 
Habera  facias  visum,  655. 
Habilis,  655. 
Habit,  655. 

Habit  and  repute^,  665. 
Habitation,  655. 
Habitual  drunkafd,  656. 
Hacienda,  655. 
Hadbote,  655. 
Hsdredes  extranei,  656. 
Hssredes  necessarii,  655. 
Hssredes  proximi,  655. 
Hssredes  remotiores,  656. 
Hssredes  sui  et  neoessaril,  666. 
Hssredipita,  655. 
Hsdreditas,  656. 
Hssreditas  Jaeens,  658w 
Hssres,  656-658. 

who  might  not  be>  666, 8,  3. 

persons  entitled,  656,  4. 

acquisition   of  inheritanee, 
656,  5. 

rights  and  liabiUties  of,  657, 
6,  T. 

remedies  of,  658,  8. 

oohsBrides,  658. 
Hafbe-courts,  658. 
Half-blood,  658. 
Half-brother,  658. 
Half-cent,  658. 
Half-defence,  446. 
Half-dime,  658. 
Half-dollar,  658. 
Half-eagle,  659. 
Half.proof,  659. 
Half-seal,  659. 
Half-tongue,  659. 


Half-year,  659. 

Hali-gemote,  659. 

Hall,  659. 

Hallaico,  659. 

Halle-gemote,  659. 

Hallucination,  669. 

Halmote,  659. 

Halymote,  659. 

Halywercfolk,  659. 

Hamesncken,  659. 

Hamlet,  660. 

Hamsocue,  660. 

Hanaper,  660. 

Hand,  660. 

HandbUl,  660. 

Hand  borow,  660. 

Handhabend,  660. 

Handsale,  660. 

Handwriting,  660. 

Hanging,  660. 

Hangman,  660. 

Hanse,  660. 

Hanse  towns,  660. 

Hanse  towns,  laws  of  fbc^  188^ 

IT,  660. 
Hap,  661. 
Harbor,  661. 

in  torts,  661. 
Hard  labor,  661. 
Hart,  661. 
Hat  money,  661. 
Haustus,  661. 
Have,  to,  661. 
Haven,  661. 
Hawker,  661. 
Haybote,  661. 
Hayward,  661. 
Hasardous  contract,  661. 
Head,  661. 
Head-borough,  661. 
Head  of  a  family,  66L 
Headland,  661. 
Healsfang,  66L 
Health,  662. 
Health  officer,  662. 
Hearing,  662. 
Hearsay  evidence,  682. 

what  is,  662, 58. 

not  generally  admissible,  6 12^ 
3. 
exceptions,  682,  3« 
Hearth-money,  668. 
Hearth-silver,  663. 
Hebberman,  663. 
Hebberthef,  668. 
Hedagium,  663. 
Hedge-bote,  663. 
Heifer,  663. 
Heir,  663. 
Heir  apparant,  668. 
Heirs,  beneficiary,  86S. 
Heir,  collateral,  664. 
Heir,  conventional,  684. 
Heirs,  forced,  664. 
Heir,  genera^  664. 
Heirs,  iiregular,  664 
Heir-at-law,  664. 
Heir,  legal,  664. 
Heir-loom,  664. 
Heir,  presumptive,  664. 
Heir,  testamentary,  684. 
Heirs,  unconditional,  684 
Heiress,  664. 
Heirship  movables,  684. 
Hengben,  664. 
Heptarchy,  864. 
Herald,  664. 
Heralds'  college^  888. 
Herbage,  668. 
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Uerd-weroky  66ft. 

Herebannum,  666. 

Heredad,  665. 

Heredero,  665. 

HereditamenUi  665. 

Hereditary,  666. 

fieresy  665. 

Heriot,  66ft. 

HeriaohUd,  665. 

HerisohaldtB,  665. 

Heritable  bond,  665. 

Heritable  jarisdiction,  665. 

Heritable  righU,  665. 

Heritage,  665. 

Hermandad,  665. 

Hermaphrodites,  666. 

Hermeneaties,  665. 

Hermogenian  code,  284,  IT* 

Hidage,  666. 

Hidalgo,  666. 

Hide,  666. 

Hide  lands,  666. 

High  eommission  eonrt,  666. 

High  oonstable,  666. 

High  oourt  of  admiralty,  666. 

High  oomrt  of  delegates,  666. 

High  eoort  of  errors  and  appeals, 

666. 
High  court  of  Jnstioiary,  666. 
High  conrt  of  parliament  666. 
High  seas,  666.  ' 

High  treason,  666. 
High-water- mark,  666, 
Highway,  667,  668. 

how  created,  667,  Sy  3. 

what  it  is,  667,  4. 

obligation  to  repur,  668,  6« 

use  of,  668,  6. 
Highwayman,  668. 
Higler,  668. 
HigneU,  668. 
Hilary  term,  668. 
Hindu  law,  284,  IT,  668. 
Hipoteoa,  669. 
Hire,  669. 
Hirer,  669. 
His  excellency,  669. 
His  honor,  669. 
Hlafordswlce,  669. 
Hlothbnte,  669. 
Hodge-podge  act,  669. 
Hoghenhyne,  669. 
Hogshead,  669. 
Hold,  669. 
Hold  pleas,  669. 
Holder,  669. 
Holding  oyer,  669. 
Holografo,  669. 
Holograph,  670. 
Holyday,  670. 
Holy  orders,  670. 
Homage,  670. 
Homage  ancestral,  670. 
Homage  jury,  670. 
Homager,  670. 
Hombre  bueno,  670. 
Home  port,  670. 
Homestall.  670. 
Homestead,  670. 
Homicide,  670,  671. 

kinds  of,  670. 

distinctions  in,  671. 
Homine  capto  in  withernam,  671. 
iXomine  oligendo,  671. 
Homine  replegiando,  671. 
Homo,  671. 
Homologaoion,  671. 
Homologation,  671. 
Honor,  671. 


Honorarium,  671. 

Honorary  services,  671. 

HorsB  judicise,  671. 

Horn  tenure,  671. 

Horning,  671. 

Hors  de  son  fee,  673. 

Horse,  672. 

Hospitator,  672. 

Hostellagium,  672. 

HostUity,  672. 

Hotchpot,  672. 

Hour,  672. 

House,  672. 

House  of  commons,  672. 

House  of  correction,  672. 

House  of  ill-fame,  672. 

House  of  lords,  673.  ' 

House  of  refuge,  673. 

House  of  representatiTCS,  673. 

House-bote,  678. 

Housebreaking,  673. 

Household,  673. 

Household  furniture,  678. 

Household  goods,  673. 

Household  stuff,  673. 

Householder,  673. 

Housekeeper,  674. 

Hovel,  674. 

Hoyman,  674. 

Hnde-geld,  674. 

Hue  and  cry,  674. 

Huebra,  674. 

Huissier,  674. 

Hundred,  674. 

Hundred  court,  674. 

Hundred  gemote,  674. 

Hundred  lagh,  674. 

Hundredary,  674. 

Hundredors,  674. 

Hunger,  675. 

Hunting,  675. 

Hurdle,  675. 

Husband,  675,  676. 

obligations,  675,  S« 

rights,  675,  3. 

in  Louisiana,  675, 
Husbrece,  676. 
Hustings,  676. 
Hydrometer,  676. 
Hypobolum,  676. 
Hypothecation,  676. 
Hypotheque,  677. 

I. 

I.  0.  U.,  677. 
Ibidem,  677. 
Ictus  orbis,  677. 
Idem  sonans,  677. 
Identitate  nominis,  677. 
Identity,  677. 
Ides,  677. 
Idiochira,  678. 
Idiocy,  678. 
Idiot,  678. 

Idiota  inquirendo,  670« 
Idoneus,  679. 
Ignis  Judicium,  679. 
Ignominy,  679. 
Ignoramus,  679. 
Ignorance,  679. 
Ignore,  679. 
Ill  fame,  680. 
Illegal,  680. 
Illegitimate,  680. 
lUeviable,  680. 
Illicit,  680. 
lUicite,  680. 
Illinois,  680. 


Illinois : 

legislative  power,  680,  3,  4* 
executive  power,  680,  6« 
judiciary  power,  681,  6« 
jurisprudence,  681,  T,  8» 

Illiterate,  682. 

Illusion,  682. 

Hlusoiy  appointment  682, 

Imagine,  682. 

Imbecility,  682,  683. 

Immaterial  averment,  688. 

Immaterial  issue,  683. 

Immemorial  possession,  683. 

Immigration,  683. 

Immoral  consideration,  684. 

Immorality,  684. 

Immovables,  684. 

Immunity,  684. 

Impairing  obligation  of  oontraeta^ 
684-686. 
who  is  prohibited,  684,  ftm 
what  is  a  contract,  684,  3« 
eminent  domain,  684,  4* 
marriage  and  divorce,  685, 6« 
bankruptcy  and  insolvency, 

685,  6,  7. 
obligation  and  remedy,  685^ 
8,9. 

Impanel,  686. 

Imparlance,  686. 

Impeachment,  686. 

Impeachment  of  waste,  687. 

Impedimento,  687. 

Impediments,  687. 

ImpenssB,  687. 

Imperfect  obligations,  687* 

Imperium,  687. 

Impertinent,  687. 

Impetration,  688. 

Implead,  688. 

Implements,  688. 

Implies  ta,  688. 

Implication,  688. 

Importation,  688. 

Imports,  688. 

Importunity,  688. 

Impositions,  688. 

Imposts,  688. 

Impotence,  688. 

Imprescriptibility,  689. 

Imprimatur,  689. 

Imprimery,  689. 

Imprimis,  689. 

Imprisonment,  689. 

Improbation,  689. 

Impropriation,  689 

Improve,  689. 

Improvement,  689. 

Impuber,  690. 

Imputation  of  payment,  690« 

In  action,  690. 

In  sdquali  jure,  690. 

In  alio  loco,  690. 

In  autre  droit,  690. 

In  blank,  690. 

In  capite,  690. 

In  chief,  690. 

In  eommendam,  690. 

In  custodla  legis,  690. 

In  esse,  691. 

In  extremis,  691. 

In  facie  eodesiss,  691. 

In  faciendo,  690. 

In  favorem  libertatis,  691. 

In  favorem  vita*,  691. 

In  fieri,  691. 

In  forma  pauperis,  691. 

In  foro  eonscientiss,  691. 

In  firaudem  legis,  691. 


710 

INDEX. 

Id  full  life,  691. 

Indebitatus  assumpsit,  697. 

InformatuB  non  sum,  708. 

In  general!  passagio,  691. 

Indebiti  solutio,  697. 

Informer,  708. 

In  genere,  691. 

Indebtedness,  697. 

Infortiatum,  708. 

In  gremio  .legis,  691. 

Indecency,  697. 

Infra,  708. 

In  gross,  691. 

ludecimable,  697. 

Infra  astatem,  708. 

In  initialibus,  691. 

Indefeasible,  697. 

Infra  annum  luctut,  708. 

In  integrum,  692. 

Indefensus,  697. 

Infra  brachia,  708. 

In  InTitum,  692. 

Indefinite  failure  of  issue,  571, 

Infra  corpus  comitatns,  708. 

In  itinere,  692. 

697. 

Infra  dignitatem  curias,  708. 

In  judioio,  692. 

Indefinite  number,  697. 

Infra  hospitium,  708. 

In  jure,  692. 

Indefinite  payment,  697. 

Infra  prsesidia,  709. 

In  limine,  692. 

Indemnity,  697. 

Infraction,  709. 

In  litem,  692. 

Indent,  697. 

Infringement,  709. 

In  loco  parentis,  092. 

Indenture,  698. 

Infusion,  709. 

In  mercj,  692. 

Independence,  698. 

Ingenium,  709. 

In  misericordia,  692. 

Independent  contract,  098. 

Ingenui,  709. 

In  mitiori  sensu,  692. 

Indeterminate,  698. 

Ingress,  egress  and  regress,  709. 

In  mora,  692. 

Indian,  698. 

Ingressu,  709. 

In  mortua  manu,  692. 

Indian  tribe,  698. 

Ingrossing,  709. 

In  nnbibu8,  692. 

Indiana,  698-700. 

Inhabitant,  709. 

In  nullo  est  erratum,  698. 

legislative  power,  699,  3* 

Inherent  power,  710. 

In  odium  spoliatoris,  693. 

executive  power,  699,  4^^  6« 

Inheritable  blood,  710. 

In  paper,  693. 

judicial  power,  699,  69  T« 
jurisprudence,  699,  7. 

Inheritance,  710. 

In  pari  oansa,  693. 

Inheritance  act,  710. 

In  pari  delicto,  693. 

Indicia,  700. 

Inhibition,  710. 

In  pari  materia,  693. 

Indicted,  700. 

Inhibition  against  a  wife,  710. 

In  perpetuam  rei  memoriam,  693. 

Indiotion,  700. 

Initial,  710. 

In  personam,  693. 

Indictment,  700,  701. 

Initialia  testimonii,  710. 

In  posse,  693. 

essential  requisites,  700,  3« 

InitUt<»,  710. 

In  prsBsenti,  693. 

formal  requisites,  701,  3-5« 

Initiative,  710. 

In  principio,  693. 

Indictor,  702. 

Iigunc^on,  710>712. 

In  propria  persona^  093. 
In  re,  693. 

Indifi'erent,  702. 

kinds  of,  711,  2,  3. 

Indigena,  702. 

when  used,  711,  4. 

In  rebus,  693. 

Indirect  evidence,  702. 

what  must  be  shown,  711* 

In  rem,  693. 

Indivisible,  702. 

5i 

In  render,  693. 

Indivisum,  702. 

special  oases,  712,  6* 

In  reram  natura,  693. 

Indorse,  702. 

form  of,  712,  T. 

In  solidum,  693. 

Indorsement,  702. 

Injuria  absque  damno,  712. 

In  specie,  694. 

kinds  of,  702,  I9  2. 

Injurious  words,  712. 

In  statu  quo,  694. 

effect  of,  702,  3,  4. 

Injury,  712,  713. 

In  terrorem,  694. 

in  criminal  law,  703. 

remedies,  713,  2,  3. 

In  terrorem  populi,  694. 

Indorser,  703.' 

in  civil  law,  713,  4* 

In  totidem  yerbis,  694. 

Inducement,  703. 

kinds  of,  713,  4. 

In  toto,  694. 

InducisB,  703. 

Inlagare,  713. 

In  transitu,  694. 

InducisB  legales,  703. 

Inlagation,  713. 

In  radio,  694. 

Induction,  703. 

Inland,  713. 

In  yentre  sa  mdre,  694. 

Indulgence,  703. ' 

Inn,  713,  714. 

In  witness  whereof,  694. 

Indulto,  704. 

Innavigable,  714. 

Inadequate  price,  694. 

Ineligibility,  704. 

Innings,  714. 

Inatlmissible,  695. 

Inevitable  accident,  704. 

Innkeeper,  714. 

Inssdificatio,  696. 

Infamis,  704. 

duties,  714. 

Inalienable,  695. 

Infamous  crime,  704. 

rights  of,  714. 

Inauguration,  695. 

Infamy,  704. 

Innocence,  714. 

Incapacity,  695. 

exists  where,  704,  2* 

Innocent  conveyances,  714 

Incendiary,  695. 

crime  causes,  704,  3. 

Innominate  contraots,  715. 

Inception,  695. 

judgment,  effect  of,  704,  4* 

Innotescimus,  715. 

Incest,  695. 

Infancy,  21. 

Innovation,  715. 

Inch,  695. 

as  plea  in  abatement,  21, 16« 

Inns  of  court,  715. 

Inchoate,  695. 

Infant,  705. 

Innuendo,  715. 

Incident,  695. 

contracts  with,  705,  4^T« 

iDofBciosum,  715. 

Incipitur,  695. 

responsibility  of,  for  crimes, 

Inoficiosidad,  715. 

Indusiye,  695. 

705,  8. 

Inops  consilii,  715. 

Income,  $95. 

Infanticide,  706. 

Inquest,  715. 

Incommunicaoion,  695. 

InfauKon,  706. 

Inquiry,  writ  of,  710. 

Incompatibility,  695. 

In  feoffment,  706. 

Inquisition,  716. 

Incompetency,  695. 

Inference,  707. 

Inquisitor,  716. 

at  common  law,  696. 

Inferior,  707. 

Inrolment,  716. 

in  eyidence,  696. 

Inferior  courts,  707. 

Insanity,  716-718. 

in  French  law,  696. 

Inflciatio,  707. 

Inscription,  719. 

Inoonclusiye,  696. 

Infidel,  707. 

Inscriptiones,  719. 

Incontinence,  696. 

Infiht,  707. 

Insensible,  719. 

Incorporation,  696. 

Infirm,  707. 

Insidiatores  viamm,  719. 

Incorporeal  hereditaments,  696. 

Infirmative,  707. 

In  simul  computassent,  711 

Incorporeal  property,  696. 

Information,  707. 

Insinuacion,  719. 

Incumbent,  696. 

in  yarious  states,  707,  2« 

Insinuation,  719. 

Incumbrance,  696. 

formal  requisites,  708,  3t 

Insinuation  of  a  will,  719. 

what  is  an,  696,  3* 

Information  of  intrusion,  708. 

Insolvency,  719-725. 

as  between  life  tenant  and 

Information  in    nature  of   quo 

distinguished    from     bank- 

reversioner, <<96,  3* 

warranto,  708. 

ruptcy,  719,  2-9. 

INDEX, 


711 


Inaolveuoy : 

who  may  petition,  721,  lO. 

petition  addressed  to  whom, 
722,  II. 
proceedings  on,  722, 13« 

notice,  722,  12. 

assignment,  722,  13. 

frandnlent    preference,  723, 
14. 

discharge,  733,  16. 

proceedings    under   statute, 
724, 1T»  18. 

in  Upper  Canada,  725,  19. 
Insolvent  estatea  of  persons  de- 
ceased, 725. 
Inspection,  725. 
Inipector,  725. 
Inspezimns,  725. 
Installation,  725. 
Instalment,  725. 
Instance,  726. 
Instance  court,  726. 
Instancia,*  726. 
Instanter,  726. 
Instar,  726. 
Instigation,  726. 
Institor,  726. 
Institute,  726. 
Institutes,  726-728. 

Coke's  Institutes,  726,  S. 
*  Gaius'  Institutes,  726, 3^  4. 

Justinian's    Institutes,  727, 
6,6. 

TheophUns'  Institutes,  727. 
T. 
Institutes  of  Menu,  284,  17* 
Institution,  728. 
Instructions,  728. 
Instrument,  728. 
Instmmenta,  728. 
InsufBoienoj,  728. 
Insula,  728. 
Insurable  interest,  728. 

what  constitutes,  728,  3. 

in  life  insurance,  728,  3. 
Insurance,  729. 

abandonment  in,  18. 

adjustment,  82,  728. 

arerage,  175. 

deriation,  474. 

memorandum  of,  ii.  178. 

policy  of,  ii.  343. 

representations,  ii.  464. 

Taluation  in,  ii.  632. 

warranty  in,  ii.  651. 
Insurance  agent,  729. 
Insurance  company,  729. 
Insured,  729. 
Insurer,  729. 
Insurgent,  729. 
Insurrection,  729. 
Intakers,  730. 
Integer,  730. 
Intendant,  730. 
Intended  to  be  recorded,  730. 
Intendente,  730. 
Intendment  of  law,  730. 
Intent,  730. 
Intentio,  730. 
Intention,  730,  731. 

in  criminal  law,  730. 

may  be  inferred,  780,  3. 
may    be   prored,    how, 
731,  4. 

in  contracts,  731. 

in  wills,  731. 
Inter  alia,  731. 
Inter  alias,  731. 
Inter  apices  juris,  78L 


Inter  cunem  et  lupum,  731. 
Inter  partes.  731. 
Inter  su,  731. 
Inter  vivos,  731. 
Intercommon,  731. 
Interdict,  731. 
Interdiction,  732,  733. 
In teresse 'termini,  733. 
Interest,  733-739. 

in  contracts,  733. 

on  debts,  733-738. 

who  bound  to  pay,  733, 

who  entitled  to  receive, 

733,  3. 
on  what  claims  allowed, 

733,  3-11. 
how  much  allowed,  786, 

13. 
simple     or    compound, 

736,  13,  14. 
limited    by  penalty  of 

bond,  736,  16. 
foreign,  allowed^  when, 

736,  16. 
computation  of,  736,  IT. 
barred,  when,  737,  18. 
statutes    affecting,   737, 
19-30. 
in  practice,  738,  31,  32. 
disqualifying,  738,  32. 
magnitude  of,  immate- 
rial, 738,  32. 
Interest  or  no  interest,  739. 
Interference,  739. 
Interim,  739. 
Interlineation,  739. 
Interlocutory,  739, 
Interlopers,  739. 
International  law,  789-742. 
Internuncio,  742. 
Interpellation,  742. 
Interpleader,  742. 
Interpretation,  743,  744* 
kinds  of,  743,  1,  2. 
principles  of,  743,  3-5. 
of  particular  words,  388-^50. 
Interpreter,  744. 
Interregnum,  744. 
Interrogatoire,  744. 
Interrogatories,  744. 
Interruption,  744* 
Intervention,  744. 
Intestable,  746. 
Intestacy*  745. 
Intestate,  745. 
Intimation,  745. 
Introduction,  745. 
Intromission,  745. 
Intronisation,  745. 
Intruder,  745. 
Intrusion,  745. 
Inundation,  745. 
Inure,  745. 
Invadiatio,  745. 
Invalid,  745. 
Invasion,  745. 
Inveota  et  illata,  746. 
Invention,  746. 

subject  of  patent,  746,  2,3. 
abandonment  of,  746,  4-6. 
Inventiones,  746. 
Inventor,  746. 
Inventory,  747. 
Invest,  747. 
Investiture,  747. 
Inviolability,  747. 
Invito  domino,  747. 
Invoice,  747. 


Invoice-book,  747. 

Involuntary,  747. 

Iowa,  747,  748. 

legislative  power,  747,  3^  4 
executive  power,  748,  6 
judicial  power,  748,  0* 

Ipse,  748. 

Ipsissimis  verbis,  748. 

Ipso  facto,  748. 

Ipso  jure,  748.  * 

Ire  ad  largum,  748. 

Irregular  deposit,  748. 

Irregularity,  748. 

Irrelevant  evidence,  748. 

Irrepleviable,  748. 

Irresistible  force,  749. 

Irrevocable,  749. 

Irrigation,  749. 

Irritancy,  749. 

Irrotulatio,  749. 

Island.  749. 

Issint,  749. 

Issuable,  749. 

Issuable  terms,  749. 

Issue,  749,  750. 

Issue  roll,  750. 

Issues,  750. 

Ita  est,  750. 

Ita  quod,  750. 

Item,  750. 

Iter,  750. 

Itinerant,  751. 

J. 

Jactitation  of  marriage,  751 

Jactura,  751. 

Jactus,  751. 

Jail,  751. 

Jamunlingi,  751. 

Jeofaile,  751. 

Jeopardy,  751. 

Jerguer,  752. 

Jettison,  752. 

Jeux  de  bourse,  763. 

Job,  752. 

Jobber,  752. 

Jocalia,  752. 

Joinder,  762-756. 

of  actions,  752,  1,  2. 
in  demurrer,  753. 
of  issue,  752. 
of  parties,  753,  3-20. 
in  equity,  753,  3-10. 
plaintiffs,  753, 4,  5. 
defendants,  753,  6- 
lO. 
at  law,  754, 11-20. 
actions     ex      con- 
tractu,  754,  11- 
16. 
actions  ex   delioto, 
756,  1T-20. 
in   criminal  cases,  750, 
20. 
Joint  action,  750. 
Joint  bond,  756. 
Joint  and  several  bond,  750. 
Joint  contract,  757. 
Joint  executors,  757. 
Joint  indictment,  757. 
Joint  stock  banks,  757. 
Joint  stock  company,  757. 
Joint  tenants,  757. 
Joint  trustees,  757. 
Jointress,  758. 
Jointure,  758. 
Jour,  758. 
Journal,  758. 
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Journal : 

in  oommeroial  Uw,  768. 

in  legislation,  758. 
Joorney'B  aooooB^  768. 
Jabilaoion,  768. 
Judaismua,  768. 
Judex,  768,  769.   . 

in  oivil  law,  760. 

in  old  EngliBh  law,  760. 
Judex  ordinaritts,  760. 
Judge,  760. 
Judge-advooate,  760. 
Judge's  oertifioate,  780. 
Judge's  notes,  760. 
Judgment,  760*766. 

kinds  of.  760,  1-9. 

requisites  of,  762,  lO* 

effect  of,  762,  !!• 

as  to  furm,  763, 12* 

on  rerdiot,  768, 12-16. 

after  verdict,  764,  16^  IT. 

in  other  oases,  766,  18. 

bj  default,  766,  19. 

matters  of  praotioe,  766, 5Uk 
Judgment  nisi,  766. 
Judgment  note,  766. 
Judgment  paper,  766. 
Judgment  record,  766. 
Judgment  roll,  766. 
Judicature,  766. 
Judioes  pedaneos,  766. 
Judicial  admission,  766. 
Judicial  committee,  766. 
Judicial  oonftosions,  766. 
Judicial  conventions,  766. 
Judicial  decisions,  766. 
Judicial  mortgage,  766. 
Judicial  power,  766. 
Judicial  proceedings,  767. 
Judicial  sale,  767. 
Judicial  wriU,  767. 
Judiciary,  767. 
Judicium  Dei,  767. 
Jnicio  de  apeo,  767. 
Juicio  de  conoun n,  768. 
Junior,  768. 
Juniperus  sabina^  768. 
Jura  fiscalia,  768. 
Jura  person  arum,  768. 
Jura  in  re,  768. 
Jura  regsiia»  768. 
JuramentsB  corporalis,  768. 
Juramentnm  ealumniss,  768. 
Juramentum  judieiale^  768. 
Jurat,  768. 
Jnrata,  768. 
Juratory  caution,  760. 
Jure  propinquitatis,  760. 
Jure  reprcsentationis,  760. 
Jure  uzoris,  760. 
Juridical,  760. 
Juris  et  de  jure,  760. 
Juris  et  seisinss  ooigunctio,  760. 
Jurisoonsulttts,  760. 
Jurisdiction,  760. 
Jurisdiction  clause,  770* 
Jurisprudence,  770. 
Jurist,  770.      > 
Juro,  770. 
Jurox,  770. 
Jury,  770. 

kinds  of;  771, 1. 

number  of  Jurors,  771,  2. 

qualifications  of  jurors,  771, 
2 

selection  of,  771,  2. 

province  of,  771,  3. 

duties  of,  771,  3. 
Jury  box*  771. 


Jury  list,  771. 
Juryman,  771. 
Jury  process,  771. 
Jury  women,  771. 
Jus,  771. 

Jus  abutendi,  771. 
Jus  acorescendi,  771. 
Jus  aqusBductuSy  772. 
Jus  civile,  772. 
Jus  oivitatis,  772. 
Jus  cloaosB,  772. 
Jus  dare,  772. 
Jus  deliberandi,  772* 
Jus  dicera,  772. 
Jus  disponendl,  772. 
Jus  dnplicatum,.  772. 
Jus  feciale,  772.  . 
Jus  fidttciarum,  772. 
Jus  gentium,  772. 
Jus  gladu,  772. 
Jus  habendi,  772. 
Jus  incognitum,  772. 
Jus  legitimum,  772. 
Jus  mariti,  772. 
Jus  merum,  772. 
Jus  patronatus,  772. 
Jus  personamm,  772. 
Jus  preoarium,  772. 
Jus  postliminii,  77S. 
Jus  profieiendi,  778. 
Jus  protegendi,  778. 
Jus  qnsBsitum,  773. 
Jus  in  re,  773. 
Jus  reliotsB,  778. 
Jus  ad  rem,  773. 
Jus  rerum,  773. 
Jus  strictum,  773. 
Jus  utendi,  773. 
Justice,  773. 

in  Norman  French,  774. 

in  feudal  law,  774. 

at  common  law,  774. 
Justice  ayres,  774. 
Justice  of  the  peace,  774. 
Justices  courts,  774. 
Justices  in  eyre,  774. 
Justices  of  the  pavilion,  774 
Justices  of  trail  bastion,  774. 
Justiciar,  774. 
Justioiaril  itinerantes,  776. 
Justiciarii  residentes,  776. 
Justioiaiy,  776. 
Justicies,  776. 
Justifiable  homicide,  776. 
Justification,  776,  776. 

in  pleading,  776,  1-4. 
trespass,  776,  2. 
libel  and  slandery  776, 3. 
qualities  of,  776,  3^  4* 

in  practice,  776,  5. 
Justiflcators,  776. 
Justifying  bail,  776. 
Justinian  code,  284, 18-21. 
Justinian's  Institutes,  727,  6^  A. 
Jusgado,  776. 

E. 

Kidn,  776. 
Keelage,  776. 
Keels,  776. 

Keeper  of  the  forest,  776. 
Keeper  of  the  great  seal,  776. 
Keeper  of  the  privy  seal,  776. 
Kenning  to  a  terce,  777. 
Kentucky,  777,  778. 

legislative  power,  777,  4. 

executive  power,  777,  5. 

judicial  power,  777,  0. 


Key,  778. 
Keyage,  778. 
Kidnapping,  778. 
KUderkin,  778. 
Kindred,  778. 
King,  778. 
King's  bench,  778. 
King's  oounsel,  778. 
King's  evidence,  778. 
King's  silver,  778. 
Kingdom,  778. 
Kinsbote,  778. 
Kintlidge,  770. 
Kirby's  quest,  770. 
Kissing  the  book,  779. 
Knave,  770. 
Knight's  fee,  770. 
Knight's  service,  770. 
Knights  Hospitallers,  770. 
Knights  Templaia,  779. 
Knowingly,  770. 
Knowledge,  770. 


Label,  IL  3. 
Labor,  ii.  3. 
Labor  a  jury,  iL  3. 
Laches,  ii.  3. 
Lady's  friend^  iL  S. 
LsMa  m^estas,  ii  Si. 
Laga»  ii  3. 
Lagan,  ii  3. 
Lahlslit,  ii  S. 
Lairesite,  ii  3. 
Laity,  ii  3. 
Lamb,  ii  3. 
Lambeth  degree^  ii  3. 
Land,  ii  3. 

includes  what»  ii  4»  2^  S. 

how  used  in  wills,  ii  4^  3t  4. 
Land  oeap,  ii  4. 
Land  oourty  ii  4. 
Land-mark,  ii.  4. 
Land  tax,  ii.  4 
Land  tenant,  ii  4 
Landlord,  ii.  4. 
Landlord  and  tenant,  ii  4-8. 

relation  created,  how,  ii  4, 2. 

intention  requirad,  ii.  4, 3«  4. 

relation  oommenee%  when, 
ii.  6,  5. 

right  of  po8sessio&  and  entiy, 
ii.  6,  9f  T. 

landlord's  obligation,  ii  6, 
9-11. 

tenant's  rights  and  duties,  ii 
6, 12-17. 

rights  and  duties  not  limited 
to  origin  al  parties,  ii  7, 18. 

termination  of  tenaaey,  ii  7» 
19-23. 

rights  after  termination,  ii  8, 
24^.29. 
Language,  ii  0. 
Languidus,  ii  10. 
Lansas,  ii  10. 
Lapse,  ii  10. 
Lapse  patent,  ii  10. 
Lapsed  device,  ii  10. 
Lapsed  le^y,  ii.  10. 
Larceny,  li  10, 11. 

propertv  required,  li  11,  2. 

taking  in  oountv,  ii  11,  3. 

removal  requisite,  ii  11,  4« 
Las  Partidas,  ii.  11. 
Lascivious  carriage,  ii  XI. 
Last  heir,  ii  11. 
Last  sickneii!,  ii  II. 
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Last  will,  IL  11. 

Legacy : 

Lex  lod : 

Latent  unlngiiitj,  U.  13. 

payment  of,  ii.  23, 11^  19. 

as  affected  by  oapa- 

Lathe,  ii.  12. 

satisfaction  of  debt  by,  iL  24, 

city  of  parties,  IL 

Latidemeo,  ii.  12.   % 

13. 

Mt  3^  4. 

Latifnndiam,  iL  13. 

release  of  debt  by,  IL  24, 13. 

legality  of  acts  to 

Latifandua,  ii.  12. 

Legal,  U.  24. 

be  done,  IL  30, 5« 

LatiUt,  ii.  12. 

Legal  assets,  iL  24. 

9. 

Laadiminm,  iL  12. 

Legal  estate,  iL  24. 

governs     interpretation 

Laanoh,  ii.  12. 

Legal  tender,  ii.  24 

and  eonstruction  of,  iL 

Law,  ii.  12-14 

Legalis  homo,  iL  25. 

30,  T,  9. 

kinds  of,  ii  14,  9,  lO. 

Legalisation,  iL  24 

question  of  discharge,  iL 

Law  borgfa,  iL  14. 

Legantine  constitutioas,  &  SOb 

30,  9,  lO. 

Law-boiTOWB,  ii.  14. 

Legatary,  ii.  2ft. 

torts,  ii.  37, 11. 

Law  court  of  appeals,  iL  14. 

Legatee,  U.  26. 

marriage,  iL  37, 11-13. 

Law  day,  iL  14. 

Legates,  ii.  26. 

Lex  Longobardorum,  ii.  38. 

Law  French,  iL  14 

Legati  a  latere,  17. 

Lex  meroatoria,  iL  38. 

Law  of  the  land,  iL  1ft. 

Legation,  iL  26. 

Lex  rei  sitss,  ii.  88,  39. 

Law  Latin,  iL  15. 

Legatory,  iL  26. 

as  to  conveyance  of  real  es- 

Law merchant,  iL  1ft. 

Leges,  iL  26. 

tate,  iL  38,  9. 

Law  of  nations,  IL  1ft. 

Legislatiye  power,  iL  3ft. 
LegUlator,  il  26. 

as  to  capacity  of  parties, 

Law  of  nature,  iL  16. 

Ii.  38,  3. 

Law  of  the  lUplcy  iL  14, 16. 

Legislature,  iL  36. 

as  to  forms  and  solemni- 

Lawful, iL  16. 

Legitim,  iL  25. 

ties,  ii.  38,  4. 

Lawful  money,  ii.  10. 

Legitimacy,  iL  20. 

rule  as  to  contracts  to 

Lawing  of  dogs,  iL  10. 

Legitimate,  ii.  20. 

convey,  iL  39,  5. 

Lawless  court,  IL  10. 

Legitimation,  ii.  20. 

Lex  talionis,  U.  39. 

Lawless  man,  iL  10. 

Legitime,  iL  20. 

Lex  tenrsB,  ii.  39. 

Lawsuit,  u.  16. 

Lender,  iL  20. 

Ley,  U.  39. 

Lawyer,  iL  16. 

Lesion,  iL  20. 

1*7  g»g«r,  iL  39. 

Lay,  iL  16. 

Lessee,  iL  20. 

Leyes  de  estillo,  iL  89. 

Lay  corporation,  ii.  10. 

Lessor,  ii.  27. 

Liability,  iL  39. 

Lay  damages,  iL  10. 

Lestage,  iL  27. 

Libel,  iL  39-41. 

Lay  days,  ii.  10. 

Let,  ii.  27. 

in  practice,  ii.  39, 1-7. 

Lay  fee^  iL  10. 

Letter,  ii.  27. 

should  contain  what,  IL 

Lay  impropriator,  iL  10. 

contracts  made  by,  iL  27, 9* 

39, 1-3. 

Layman,  iL  16. 

Letter  of  adrlce,  iL  27. 

form   recommended,  iL 

Lay  people,  ii.  16. 

Letter  of  advocation,  iL  27. 

39,4^. 

Lasarat,  iL  16. 

Letter  of  attorney,  iL  27. 

first  proceeding  in  ad* 

Le  Toi  s'aTisera,  ii.  16. 

Letter-book,  iL  27. 

miralty,  iL  40,  T. 

Le  roi  le  reut,  iL  16. 

Letter-carrier,  iL  27. 

in  torts,  U.  40,  T-11. 

Le  roi  Tent  en  delib4rer,  iL  16. 

Letter  of  credence,  ii.  27. 

defined,  ii.  40,  T,  9. 

Leading  a  use,  ii.  17. 

Letter  of  credit,  ii.  27. 

publication,   iL  40,   9  ■ 

Leading  case,  iL  17. 

kinds  of,  ii.  28,  9. 

11. 

Leading  counsel,  iL  17. 

nature  of  debt,  ii.  28,  9* 

justification,  77ft,  9. 

Leading  question,  ii.  17. 

Letter  of  license,  iL  28. 

Libel  of  accusation,  iL  41. 

League,  iL  17. 
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lO. 

determines  validity  of. 

Licet,  U.  40. 
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38-43. 
Lieutenant,  ii.  54. 
Life,  ii.  54. 
Life^anuuity,  ii.  54. 
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Life-renter,  ii.  65. 
Ligan,  ii.  55. 
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time,  ii.  57, 16. 
exceptions  to  gene- 
ral   rule,  ii.  57, 
17-33. 
beyond  seas,  iL  68, 

33. 
commencement    of 
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38. 
particular  classes  of, 
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Limitations : 

adverse  possession, 

ii.  65,  64-85. 
trustees,  ii.  68,  86. 
disabilities,  iL   69, 
87. 
special  statutes,  ii.  69- 
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borrower's  rights,  IL  79,  3. 

lender's  rights,  iL  79,  4. 
Loan  societies,  iL  79. 
Local  action,  ii.  79. 
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Magister  ad  faoultatis,  iL  86. 
Magister  navis,  ii.  86. 
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Magistrate,  ii.  86. 
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Mainpernable,  iL  89. 
Mainpernors,  ii.  89. 
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is  a  misdemeanor,  ii.  91,  3* 
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in  torts,  ii.  92. 
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Malicious  prosecution,  ii.  92. 
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Manu  forti,  ii.  101. 
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Marine  corps,  ii.  103. 
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requisite  of  form,  iL  106,  5* 

statutory  provisions,  iL  106, 
6. 
Marriage  articles,  ii.  106. 
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executive  power,  ii.  108,  6. 
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4. 
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5. 

legislative  power,  ii.  110,  6» 
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iL  112,  8. 
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3. 
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iL  112,  4, 
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Masters  at  common  law,  ii.  113. 
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authority  of,  ii.  114,  69  T* 
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Material  men,  il.  114. 
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Maternal,  iL  115. 
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Matron,  ii.  115. 
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Alabama,  ii.  166,  9. 
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'   in  pleading,  21, 17,  u.  185. 1« 

Oregon,  ii.  169,  23. 

Messenger,  iL  176. 

of  actions,  iL  185,  1,  3. 

Pennsylyania*    ii.    169, 

Messuage,  IL  176. 

of  parties,  ii.  185,  3« 

24. 

Metes  and  bounds,  iL  176. 

Miskenning,  iL  185. 

Bhode  Island,  ii.169,84. 

Method,  iL  176. 

Misnomer,  iL  185. 

South  Carolina,  iL  169, 

Metre,  iL  177. 

as  plea  in  abatement*  22,  IS* 

25. 

Metus,  iL  177. 

Mispleading,  iL  185. 

Tennessee,  iL  169,  36. 

Michaelmas  term,  iL  177. 

Misprision,  iL  185. 

Texas,  iL  169,  27. 

Michel-gemot,  iL  177. 

Misreading,  iL  186. 

Virginia,  ii.  170,  28. 

Michel-synoth,  iL  177. 

Misrecital,  iL  186. 

Wisconsin,  iL  170,  29. 

Michigan,  ii.  177. 

Misrepresentation,  iL  186. 

earners,  iL  170,  30. 

legislative  power,  iL  177,  3. 

Missing  ship,  ii.  186. 

eoUision,  ii.  170,  31. 

executive  power,  iL  177,  4, 

Mississippi,  iL  186. 

eontraots,  iL  170,  32. 

5. 

legislative  power,  iL  IM,  f^ 

for  land,  U.  170,  32. 

judicial  power,  ii.  178,  6-9. 

4. 

eriotion,  IL  170,  33* 

jurisprudence,  iL  178,  9. 

executive  power,  ii.  187,  6* 

inoumbranoes,  ii.  171,  34« 

Middle  thread,  ii.  178. 

7. 

insuranoe,  ii.  17 1*  34« 

Middleman,  ii.  176. 

judicial  power,  ii.  187,8-10. 

sales,  iL  171,  36. 

Midwife,  u.  178. 

Jurisprudence,  ii.  187,  !!• 

Hoason  due,  ii.  171. 

Mioses,  iL  178. 

Missouri,  iL  187. 

Mediate  powers,  iL  171. 

MUe,  iL  178. 

history,  ii.  188,  2. 

Mediation,  iL  171. 

Mileage,  ii.  179. 

legislative  power,  iL  188,  3. 

Mediator,  iL  171. 

Miles,  iL  179. 

executive  power,  iL  188,  4* 

Medioal  evidence,  ii.  171. 

Military  law,  iL  179. 

5. 

Is  that  of  experts,  ii.  171,  2. 

MUitia,  iL  179.  - 

judicial  power,  iL  188,  O-a. 

witness  not   privileged,  IL 

MUl,  ii.  179. 

MUtake,  ii.  189. 

172,  3. 

Mill,  iL  180. 

of  law,  ii.  189,  2. 

medioal  books,  ii.  172,  4. 

Milled  money,  IL  180. 

of  fact,  u.  189,  2. 

Medioal  jurispnidenoe,  ii.  172. 

Mil-reis,  iL  180. 

by  arbitrators,  ii.  189,  3. 

Medioine  chest,  ii.  173. 

Mi|>d  and  memory,  iL  180. 

Mistrial,  iL  189. 

Medietatis  lingusB,  iL  173. 

Mine,  iL  180. 

Misuser,  iL  189. 

Melancholia,  ii.  178. 

bow  constructed,  iL  180. 

Mitigation,  ii.  189. 

Meliorations,  iL  173. 

superincumbent  soil,  ii.  180. 

Mitior  sensus,  ii.  189. 

Melius  inquirendum,  ii.  173. 

in  California,  ii.  180. 

Mitter,  iL  189. 

Member,  ii.  173. 

Minerals,  ii.  180. 

Mittimus,  iL  190. 

Member  of  congress,  ii.  178. 

Minister,  IL  181. 

Mixed  action,  iL  190. 

Members,  iL  173. 

in  governmental  law,  ii.  181. 

Mixed  government,  iL  J90. 

Membrana,  ii.  173. 

in  ecclesiastical  law,'iL  181. 

Mixed  larceny,  ii.  190. 

Memorandum,  iL  178. 

in  international  law,  ii.  181. 

Mixed  property,  ii.  190. 

in  English  practice,  iL  173, 1. 

Ministerial,  iL  18L 

Mixed  tithes,  iL  190. 

in  insurance,  ii.  173,  2« 

Ministerial  trusU,  iL  181. 

Mixt  contract,  iL  190. 

nature  of  exoeptions,  ii. 

Minnesota,  iL  181. 

Mixtion,  ii.  190. 

173,  2. 

bill  of  rights,  iL  181,  2. 

Mobbing  and  rioting,  iL  190. 

construction  of,  iL  173, 

suffrage,  ii.  181,  3. 

MobUia,  iL  190. 

3. 

legislative    department,    iL 

Model,  iL  190. 

Memorandum  check,  ii.  174. 

181,  4,  6. 

Moderate  oastigavit,  IL  190. 

Memorud,  iL  174. 

executive  department,  iL  182, 

Moderator,  ii.  190. 

Memory,  ii.  1 74. 

6,  T. 

Modification,  iL  196. 

Memory,  time  of,  ii.  174. 

judicial  power,  ii.  182,  7. 

Mode  et  forma,  iL  190. 

Menace,  ii.  174. 

Minor,  iL  182. 

Modus,  U.  190. 

Menial,  IL  174. 

Minority,  iL  182. 

in  old  conveyanoing,  iL  191. 

Mensa,  iL  174. 

Mint,  iL  182. 

Modus  deoimandi,  iL  191. 

Mensa  et  thoro,  iL  174. 

Minute,  iL  183. 

Modus  de  non  decimando,  IL  19L 

Mercantile  law,  iL  174L 

measure,  ii.  188. 

Mohammedan  law,  ii.  191. 

Meroatum,  iL  174. 

in  practice,  iL  183. 

Mohatra,  U.  191. 

Mercan-laga,  iL  174 

Minute-book,  ii.  183. 

Moiety,  ii.  191. 

Meroes,  iL  174. 

Minute  tithes,  iL  183. 

Molestation,  ii.  191. 

Merchandise,  iL  174. 

Mirror  des  justices,  iL  183. 

Molitura,  iL  191. 

Merchant,  ii.  174. 

Misadventure,  ii.  183. 

MoUiter  manus  imposnit,  IL  191. 

Merchantman,  ii.  175. 

Misbehavior,  ii.  183. 

Monarchy,  ii.  191. 

Mercy,  ii.  175. 

bond  to  prevent,  ii.  183.- 

Money,  iL  192. 

in  practice,  IL  176. 

toward  jury,  ii.  183. 

Money  of  adieu,  iL  192. 

in  criminal  law,  IL  176. 

Miscarriage,  iL  183. 

Money  bills,  ii.  192. 

Mere,  iL  176. 

in  practice,  iL  183. 

Money  counts,  ii.  192. 

Merger,  ii.  175. 

Miscasting,  ii.  183. 

Money  had  and  received,  IL  1M. 

in  estates,  ii.  175, 1,  2. 

Misoogniiant,  ii.  183. 

Money  lent,  iL  193. 

in  criminal  law.  iL  175,  3« 

Misconduct,  iL  183. 

Money  paid,  iL  193. 

INDEX. 
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If  ^neyed  oorporaiion,  iu  199. 
Monition,  ii.  193. 
Monitoiy  letter,  ii  194. 
Monooraoy,  ii.  194. 
MoDOorat»  ii.  194. 
Monogsmj,  iL  194. 
MonogTBm,  ii.  194. 
Monomania,  ii.  194 
Monopoly,  ii.  194. 
Monster,  ii.  194* 
MonBtrana  de  droit,  iL  194. 
Monstrans  de  fait,  ii.  194. 
Monstrayemnt,  ii.  194. 
Montes  pietatit,  ii.  194. 
Month,  iL  19: 

at  eommon  law,  iL  195,  %• 

in  statnteB,  iL  195,  8* 

in  New  York,  iL  196,  4^ 
Monument,  iL  196. 
Monnmenta,  iL  196. 
Moorinjb  iL  196. 
Moot,  iL  196. 
Moot  coart,  ii.  196. 
Moot  biU,  iL  196. 
Mora,  iL  196. 
Moral  eertainty,  iL  196. 
Moral  insanity,  ii.  196. 
Moral  obligation,  iL  196. 
Moratnr  in  lege,  iL  197. 
More  or  less,  ti.  197. 
Morganatio  marriage,  iL  197. 
Mort  d'anoestor,  iL  197. 
Mortgage,  ii.  197,  198. 

kinds  of,  iL  198, 1. 

labjeota  of,  iL  198,  9* 

form  o^  iL  198,  S. 

estate  under,  iL  198,  8* 

assignment  o^  iL  198,  4« 

foreclosure  of,  iL  198,  4» 
Mortgagee,  iL  198. 
Mortgagor,  iL  199. 
Mortification,  ii.  199. 
Mortmain,  ii.  199.    « 
Mortuary,  ii.  199. 
Mortuum  radium,  iL  199. 
Mortuus,  ii.  199. 
Mosaic  code,  284,  S3« 
Mother,  iL  199. 

duty  of,  ii.  199. 

rights  of,  a.  199,  3. 

in  Pennsylyania,  iL  199. 

of  bastard,  iL199»«. 
Mother-in-law,  U.  199. 
Motion,  iL  199. 
Motive,  U.  199. 
Mourning,  ii.  200. 
MoTables,  iL  200. 
Mdatto,  U.  200. 
Mulct,  ii.  200. 
MuUer,  ii.  200w 
Malti&rieutoesa^  iL  SOO. 
Multiple  poinding,  iL  200l 
Moltitade,  ii.  200. 
Multure,  ii.  200. 
Munera,  iL  200. 
Municeps,  IL  200. 
Municipal,  IL  201. 
Municipal  corporation,  iL  WL 
Municipal  Inw,  iL  201. 
Municipality,  ii.  201. 
Muniments,  iL  201. 
Mnnus,  iL  201. 
Murage,  iL  201. 
Mural  monuments,  IL  301. 
Murdw,  U.  201. 

what  constitutes,  IL  201,  S« 

statutory  onaotmonts,  ii.  201, 
o* 

is  pleading,  iL  202,  S« 


Murdium,  iL  202. 
Musical  composition,  iL  202. 
Muster,  ii.  202. 
Muster-roll,  ii.  202. 
Mustiro,  u.  202. 
Mutation,  iL  202. 
Mutation  of  libel,  iL  202. 
Mutatis  mutandis,  ii.  202. 
Muto,  ii.  202. 
Mutilation,  iL  203. 
Mutiny,  ii.  208. 
Mutiny  act,  iL  203. 
Mutual  credits,  iL  203. 
Mutual  promises,  iL  208. 
Mutuality,  iL  2Q3. 
Mutuary,  iL  203. 
Mutuum,  ii.  208. 
Mystery,  iL  203. 
Mystic  testament,  ii.  208. 

N. 

Nail,  iL  204. 
Naked,  iL  204. 
Name,  ii.  204. 

kinds  of,  iL  204,  d. 

in  suits  by  or  againvt  eor- 

porations,  ii.  204,  8* 
in  devises,  iL  204. 
Namium,  ii.  204. 
Narr,  iL  204. 
Narrator,  iL  204. 
Narrow  seas,  ii.  204. 
Natale,  ii.  204. 
Nation,  iL  204. 
National  domain,  ii.  204. 
Nationality,  iL  204. 
Native,  ii.  205. 
Natural  affeetion,  ii.  205. 
Natural  children,  iL  205. 
Natural  day,  ii.  205. 
Natural  equity,  ii.  205. 
Natural  fool,  iL  205. 
Natural  fhiits,  ii.  205. 
Natural  law,  iL  205. 
Natural  obligation,  iL  205. 
Natural  presumptions,  iL  205. 
NaturalnatioD,  ii.  205. 
Naturalized  eitisen,  Ii.  205. 
Nauolerus,  iL  205. 
Naufrage,  ii.  205» 
Naulum,  ii.  206. 
Nauta,  iL  206. 
Naval  law,  il.  206. 
Naral  oilieer,  iL  206. 
Navarohus,  iL  206. 
Narigable,  iL  206. 

technical  use,  ii.  206,  S* 
applies  to  liTors,  ii.  206, 3*  4» 
Navigation  act,  ii.  206. 
Navigation,  rules  of,  ii.  206. 
for  Sfliliag-vesselB  about  to 

meet,  iL  206,  3. 
for  a  sailing  and  steam  ves- 
sel about  to  meet,  ii.  207, 
4. 
for  steam-vessels  About  to 

meet,  iL  207,  5. 
•zhibition  of  Ughts,  iL  207, 

6« 
•etablished  by  statute,  ii.  207, 

T,  8. 
United  States  act,  iL  207, 0^ 
14. 
iupersedei  other  rules, 

iL  209, 15. 
effect  of  negleet,  IL  209, 
IT,  18. 
Navy,  iL  209. 


Ne  admittas,  ii.  210. 

Ne  baila  pas,  ii.  210. 

Ne  disturba  pas,  ii.  210. 

Ne  dona  pas,  ii.  210. 

Ne  exeat  republica,  ii.  210. 

Ne  luminibuB  offioiatur,  ii.  210. 

Ne  recipiatur,  ii.  210. 

Ne  relessa  pas,  ii.  210. 

Ne  unjttste  vexes,  ii.  210. 

Ne  unques  acoouple,  ii.  210. 

Ne  unques  executor,  i|^210. 

Ne  unques  seisie  que  dower,  IL 

211. 
Ne  unques  son  receiver,  IL  21L 
Ne  varietur,  iL  211. 
Neat,  ii.  211. 
Neatness,  iL  211. 
Nebraska,  11.  211. 
Necessaries,  iL  211. 

what  are  included,  IL  211,  S, 
3. 

infants  may  contract  for,  ii. 
211,  4. 

wife  may  contract   for,   iL 
211,  &. 
Necessity,  ii.  212. 
Negative  averment,  ii.  212. 
Negative  condition,  iL  212. 
Negative  pregnant,  ii.  212. 
Negative  statute,  ii.  212. 
Negligence,  iL  212. 
Negligent  escape,  ii.  212. 
Negotiable,  ii.  212. 
Negotiation,  ii.  213. 
Negotiorum  gestor,  ii.  218. 
Neif,  IL  213. 

Nemine  contradioenta,  IL  218. 
Nephew,  ii.  218. 
Nepos,  ii.  213. 
Neptis,  ii.  213. 
Neutral  property,  ii.  218. 
Neutrality,  ii.  213. 
Nevada,  ii.  214. 
Never  indebted,  iL  214. 
New  and  useful  invention,  iL  214. 
New  assignment,  ii.  214. 
New  Brunswick,  ii.  214. 

executive  department,  ii.  215, 
894. 

legislative  department,  fl« 
215,  6-«« 

judicial  department,  IL  215, 
99  lO. 
New  for  old,  iL  216. 
New  Hampshire,  ii.  216. 

legislative  power,  iL  216,  3* 

executive  power,  iL  216,  4, 
ft. 

Judicial  power,  IL  217,  6,  ) 
New  Jersey,  iL  217. 

legislative  power,  IL  2fl8,  tt, 
T. 

executive  power,  U.  218,  7^ 
8. 

judicial  power.  IL  218, 0-Il. 
New  matter,  iL  219. 
New  Mexico,  iL  219. 

legislative  power,  11.  219,  8* 

executive  power,  ii.  219,  4. 

judicial  power,  iL  219, 5«  O. 
New  promise,  iL  220. 
New  trial,  ii.  220. 

not  giving  defendant  suiB- 
oient  notice  of  trial,  IL  320, 
9. 

mistakes  of  offloen,lL  220, 8« 

disqualification  of  Jurors,  IL 
220,  4. 

prejudicing  Jury,  IL  330,  8* 
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New  trial : 

misoondnot  of  jury,  li.  221, 
6. 

error  of  the  judge,  ii.  221,  T. 

surprise,  ii.  221,  8« 

after-discovered    testimony, 
ii.  222,  0. 

excessive  damages,  ii.  222, 9«  ' 

verdict  against  law,  ii.  222, 
lO.  I 

verdict  against  evidence,  ii. 
2^,  lO.  1 

verdict    uncertain,    ii.    222,  ' 
lO. 

in  equity,  iL  223,  II9  13« 

in  criminal  cases,  ii.  223, 13* 
Kew  Tork,  ii.  223. 

legislative  power,  iL  223,  89 
4. 

executive  power,  ii.  224,  69 
6. 

judicial  power,  ii.  224,  T-14* 
Newly  discovered  evidence,  ii. 

226.  I 

Newspapers,  ii.  226. 
Nexi,  ii.  226. 
Next  friend,  ii.  226. 
Next  of  kin,  iL  226. 
Nexum,  iL  226. 
Niece,  ii.  227. 
Niefe,  iL  227. 
Nient  comprise,  iL  227. 
Nient  eulpiible,  ii.  227. 
Nient  dedire,  ii.  227. 
Nient  le  fait,  iL  227. 
Night,  ii.  227. 
Night  walkers,  U.  227. 
Nihil  capiat  per  breve,  iL  227. 
Nihil  dieit,  ii.  227. 
NihU  habet,  ii.  227. 
Nil  debet,  iL  227. 
Nil  habuit  in  tenementis,  IL  227. 
Nisi  prius,  ii.  227. 
Nisi  prius  roll,  iL  228. 
No  award,  ii.  228. 
No  bill,  iL  228. 
Nobile  officinm,  ii.  228. 
Nobility,  iL  228. 
Nooumentum,  iL  228. 
Nolle  prosequi,  ii.  228. 

may  be  entered  in  criminal 
or  civil  case,  iL  228,  ^ 

effect  of,  ii.  228,  3. 

in  civil  oases,  ii.  228,  4^  6* 
Nomen,  ii.  228. 
Nomen  coUectivam,  IL  229. 
Nomen  generalissimum,  ii.  229.    * 
Nominal  damages,  ii.  229. 
Nominal  plaintiff,  ii.  229. 
Nominate  contract,  IL  220. 
Nomination,  ii.  229. 
Nomine  poenss,  ii.  229. 
Nominee,  iL  230. 
Non  acceptkvit,  ii.  230. 
Non-access,  ii.  230. 
Non-age,  ii.  230. 
Non-assumpsit,  ii.  230. 
Non  assumpsit  infra  sex  annos, 

iL  230. 
Non  bis  in  idem,  ii.  230. 
Non  cepit  modo  et  forma,  iL  230. 
Non-claim,  ii.  230. 
Non  compos  mentis,  iL  230. 
Non  concessit,  ii.  230. 
Non-conformists,  iL  230. 
Non  constat,  iL  230. 
Non  cnlpabilis,  iL  230. 
Non  damnificatus,  iL  231. 
Non  dedit,  iL  231. 


Non  demisit,  ii.  231. 

Non  detinet,  ii.  231. 

Non  est  factum,  ii.  231. 

Non  est  inventus,  ii.  231. 

Non-feasance,  ii.  231. 

Non  fecit,  iL  231. 

Non  fecit  vastum,  etc.,  iL  231. 

Non  impedivit,  ii.  231. 

Non    infregit  conventionem,   iL 

231. 
Non-joinder,  iL  231. 

as  plea  in  abatement,  22, 30- 

Non -jurors,  ii.  232. 

Non  liquet,  ii.  232. 

Non  obstante,  iL  232. 

Non  obstante  veredicto,  ii.  232. 

Non  omittas,  iL  232. 

Non-plevin,  iL  232. 

Non  pros.,  ii.  232. 

Non-residence,  iL  232. 

Non  submissit^  ii.  232. 

Non  sum  informatns,  ii.  233. 

Non  tenuit  insimul,  ii.  232. 

Non-tenure,  ii.  232. 

Non-term,  ii.  233. 

Non -user,  ii.  233. 

Nonsense,  ii.  233. 

Nonsuit,  iL  233. 

kinds  of,  iL  238, 1. 

in  English  practice,  iL  238, 

no  bar  to  second  suit,  ii.  238, 
3. 

in  New  York,  ii.  233,  4. 
North  Carolina,  iL  233. 

legislative  power,  ii.  234,  3« 

executive  power,  ii.  234,  4. 

Judicial  power,  ii.  234,  ft-8. 
Nosocomi,  ii.  235. 
Not  found,  ii.  235. 
Not  guilty,  iL  235. 

in  trespass,  iL  285. 

in  trespass  on  the  case,  IL  235, 
4,5. 

in  trover,  iL  235,  6. 

in  debt,  iL  235,  6. 

in  criminal  cases,  iL  235,  7* 
Not  possessed,  ii.  235. 
Not  proven,  ii.  235. 
Notarius,  ii.  236. 
Notary,  ii.  236. 

origin,  ii.  236,  3. 

duties,  iL  236,  3. 

certificate  of,  iL  286,  4,  6* 
Note  of  a  fine,  iL  236. 
Note  of  hand,  iL  236. 
Note  or  memorandum,  ii.  236. 
Note  of  protest,  ii.  236. 
Notes,  ii.  236. 
Notice,  ii.  236. 
Notice,  averment  of,  ii.  237. 
Notice  of  dishonor,  ii.  237. 

must  contain  what,  iL  237, 
2,3. 

need  not  be  written,  iL  237, 
4. 

how  served,  ii.  238,  ft. 

who  entitled  to,  ii.  238,  5. 

hy  whom  given,  iL  288,  Q. 

iriien  to  be  sent,  ii.  238,  Q. 
Notice  to  plead,  ii.  238.  • 

Notice  of  protest,  ii.  238. 
Notice  to  produce  papers,  ii.  238. 

should  be  written,  iL  238,  3. 

to  whom  given,  iL  238,  4. 

failure  to  comply  with,  ii.  238, 
5. 
NoUoe  to  Quit,  u.  238. 


Notice  to  quit: 

form  of  notice,  ii.  239,  3. 
by  whom  given,  iL  239,  3. 
to  whom  given,  ii.  239,  4. 
mode  of  serving,  iL  239,  6. 
time  of  serving,  ii.  239,  6* 
waiver  of,  ii.  240,  7* 
Noting,  ii.  240. 
Notour,  iL  240. 
Nova  customa,  ii.  240. 
Nova  Scotia,  iL  240. 

executive  department,  iL  240. 
legislative    department    Ii. 

241. 
judicial  department,  iL  241. 
Nova  statuta,  ii.  241. 
N0V8B  narrationes,  iL  241. 
Novation,  u.  241-244. 

in  the  civil  law,  iL  241. 
kinds  of,  ii.  241,  9. 
requisites  for,  iL  241,  3* 
debt  is  extinguished,  ii. 

242,  4,  6. 
in  case  of  mistake,  iL 

242,6. 
what  may  be  snbjeot  ot, 
iL  242,  T. 
at  common  law,  ii.  242-244. 
must  he  assent,  iL  243, 

9. 
rule  in  equi^,  ii.  243, 

lO. 
requisites    for,  iL  248, 
II. 
payment  when,  iL  243,  IS* 
Novel  assignment,  iL  244. 
Novel  disseisin,  ii.  244. 
Novellss  Leonis,  iL  244. 
NovelB,  iL  244. 
Novns  homo,  ii.  244. 
Noxa,  ii.  244. 
Noxal  action,  iL  244. 
Nubilis,  iL  244. 
Nude,  ii.  244. 
Nudum  pactum,  iL  244. 
Nuisance,  ii.  245. 

kinds  of,  iL  245, 1* 
what  constitutes,  iL  245,  5^ 
public  nuisance,  ii.  245,  3* 
private  nuisances,  iL  245,  4* 
remedies,  ii.  245,  ft* 
Nul  agard,  iL  246. 
Nul  disseisin,  ii.  246. 
Nul  tiel  record,  U.  246. 
Nul  tort,  ii.  246. 
Nul  waste,  ii.  246. 
Null,  u.  246. 
Nulla  bona,  ii.  246. 
Nullity,  ii.  246. 
Nullity  of  marriage,  iL  246. 

distinguished  firom  divoiM 

iL  246,  3,  3. 
how  prosecuted,  iL  246,  3* 
Nullius  filius,  iL  246. 
Nullum  arbitrium,  ii.  247. 
Nullum  feoemnt,  iL  247. 
NuUnm  tempus  act,  iL  247. 
Number,  ii.  247. 
Nunc  pro  tunc,  ii.  247. 
Nunciatio,  ii.  247. 
Nuncio,  ii.  247. 
Nuncius,  ii.  247. 
Nuncupative  will,  iL  247. 
Nundinse,  iL  247. 
Nunquam  indebitahis,  iL  247* 
Nuntius,  iL  247. 
Nuper  obiit,  ii.  248. 
Nurture,  ii.  248. 
Nnmi,  ii.  248. 


INDEX. 


719 


0. 

Oath,  ii.  248. 

kinds  of,  ii.  248. 

form    of   Adminiateringy  ii. 
248. 
Oath  of  calumny,  ii.  248. 
Oath  decisory,  ii.  249. 
Oath  in  litem,  ii.  249. 
Oath  purgatory,  ii.  249. 
Oath  suppletory,  ii.  249. 
Obedience,  ii.  249  (dictum). 
Oblatio,  ii.  249. 
Obligatio,  ii.  260. 
Obligation,  ii.  251. 
Obligation  of  oontraota,  iL  263. 
Obligee,  ii.  253. 
Obligor,  ii.  253. 
Obreption,  ii.  263. 
Obrogation,  ii.  263. 
Obscurity,  ii.  263. 
Obserre,  ii.  263. 
Obsolete,  ii.  263. 
Obstructing  prooest,  IL  263. 
Obventio,  ii.  254. 
Occupancy,  ii.  254. 
Occupant,  ii.  254. 
Occupation,  ii.  254. 
Occupavit,  ii.  264. 
Occupier,  ii.  264. 
Ochlocracy,  ii.  264. 
Octave,  ii.  254. 
Octo  tales,  ii.  264. 
Odhallright,  ii.  264. 
Of  course,  ii.  254. 
Offence,  ii.  264. 
Offer,  ii.  254. 
Office,  ii.  256. 
Office<book,  ii.  266. 
Office-copy,  ii.  266. 
Office  found,  iL  266. 
Officer,  ii.  265. 
Official,  ii.  255. 
Officina  justitias,  ii.  265. 
Ohio,  ii.  256. 

history,  ii.  266,  9,  3. 

bUl  of  rights,  ii.  266,  4. 

legislative  power,  ii.  256,  6« 

executive  power,  ii.  256, 6* 

judicial  power,  ii.  257,  T9  8. 

jurisprudence,  ii.  257,  9* 
Old  Natura  Brevium,  ii.  257. 
Old  tenures,  ii.  257. 
Oleron,  laws  of,  285,  SS,  ii.  267. 
Oligarchy,  ii.  258. 
Olograph,  ii.  268. 
Omission,  ii.  258. 
Omnia  performarit,  ii.  268. 
Omnium,  ii.  258. 
On  account  of  whom  it  may  oon< 

cem,  ii.  258. 
Once  in  jeopardy^  ii.  258. 
Onerari  non,  iu  268. 
Oneris  ferendi,  ii.  258. 
Onerous  cause,  ii.  258. 
Onerous  contract,  ii.  268. 
Onerous  deed,  ii.  258. 
Onerous  gift,  ii.  258. 
Onomastic,  ii.  258. 
Onus  probandi,  ii.  268. 
Open,  ii.  269. 
Open  account,  ii.  269. 
Open  a  credit,  ii.  259. 
Open  court,  ii.  259. 
Open  policy,  ii.  259. 
Opening,  ii.  259. 
0|>ening  biddings,  ii.  269. 
Opening  a  Judgment,  ii.  269. 
Opening  a  policy,  ii.  269. 


Operation  of  law,  ii.  259. 
Operative,  ii.  259. 
Opinion,  ii.  260. 

not    generally   evidence,  ii. 
260,  2. 
certain    exceptions,    ii. 
260,  3. 
in  practice,  ii.  261,  6-9« 
of  court,  ii.  261,  69  T. 
of  counsel,  ii.  261, 89  9. 
Opposition,  ii.  261. 
Oppressor,  ii.  261. 
Opprobrium,  iL  261. 
Option,  iL  261.  ^ 

Optional  writ,  ii.  261. 
Opus  locatum,  iL  261. 
Opus  magnificium,  ii.  261. 
Or,  iL  261. 
Oraculum,  ii.  262. 
Oral,  ii.  262. 
Orator,  iL  262. 
Ordain,  ii.  262. 
Ordeal,  ii.  262. 
Order,  ii.  262. 

in  French  law,  IL  262. 
in  government  law,  iL  262. 
Order  of  filiation,  ii.  262. 
Order  nisi,  ii.  268. 
Orders,  iL  263. 
Ordinance,  ii.  263. 
Ordinary,  iL  263. 
Ordinary  care,  iL  263. 
Ordinary  skill,  iL  263. 
Ordination,  iL  263. 
Ordinis  benefloium,  iL  263. 
Ordonnance  de  la  marine,  284, 

24,  ii.  263. 
Ore  tenus,  iL  263. 
Oregon,  ii.  263. 

legislative    department,    ii. 

264,  3. 
executive  department,  iL  264, 

4. 
judicial  department,  iL  264, 
6. 
Orfgild,  ii.  264. 
Original,  ii.  264. 
Original  bill,  ii.  264. 
Original  conveyances,  ii.  264 
Original  entry,  ii.  266. 

must  be  made  in  proper  book, 
ii.  266,  8. 
in  course  of  business,  ii. 

265,  3. 
in  an  intelligible  man- 
ner, ii.  265,  3* 
by  person  having  author- 
ity, ii.  265,  4. 
Original  jurisdiction,  iL  266. 
Original  writ,  ii.  265. 
Origin  alia,  iL  266. 
Ornament,  iL  266. 
Orphan,  iL  266. 
Orphanage,  ii.  266. 
Orphans'  court,  IL  266. 
Orphanotrophi,  iL  266. 
Ostensible  partner,  ii.  266. 
Ostrogothic  code,  286,  96* 
Other  wrongs,  ii.  266. 
Othesworthe,  ii.  266. 
Ounce,  iL  266. 
Ouster,  IL  266. 
Ouster  le  main,  iL  266. 
Out  of  the  state,  ii.  266. 
Out  of  time,  iL  266. 
Outfit,  ii.  266. 
Outhouses,  ii.  266. 
Outlaw,  ii.  266. 
Outlawry,  ii.  266. 


Outrage,  iL  267. 

Outsiders,  ii.  267. 

Overdraw,  ii.  267. 

Overdue,  ii.  267. 

Over-insurance,  ii.  267. 

Overplus,  iL  267. 

Overrule,  ii.  267. 

Overseers  of  the  poor,  ii.  26T. 

Oversman,  ii.  267. 

Overt,  ii.  267. 

Owelty,  ii.  267. 

Owing,  iL  267. 

Owler,  iL  268. 

Owling,  ii.  268. 

Owner,  iL  268. 

Oxgang,  iL  268. 

Oyer,  ii.  268. 

Oyer  and  terminer,  ii.  268. 

Oyes,  ii.  268. 

P. 

Pace,  ii.  269. 

Pacification,  ii.  269. 

Pack,  ii.  269. 

Pact,  iL  269. 

Pactions,  ii.  269. 

Pactum  constitutsB  pecunisB,  ii. 

269. 
Pactum  de  non*  petando,  ii.  269. 
Pactum  de  quota  litis,  iL  269. 
Pagoda,  ii.  269. 
Paine  forte  et  dure,  iL  269. 
Pais,  iL  269. 
Palace  court,  ii.  269. 
PalfriduB,  ii.  269. 
Pandects,  ii.  269. 
Panel,  iL  271. 
Paper-book,  ii.  271. 
Paper-days,  ii.  271. 
Paper  money,  ii.  271. 
Par,  ii.  271. 

Par  of  exchange,  ii.  271. 
Parage,  iL  271. 
Paragium,  IL  271. 
Paramount,  iL  271. 
Paraphema,  ii.  271. 
Paraphernalia,  ii.  271. 
Paratitla,  ii.  271. 
Paratum  haboo,  ii.  271. 
Paravail,  ii.  272. 
Parcel,  ii.  272. 
Parcenary,  ii.  272. 
Parceners,  ii.  272. 
Parco  fractp,  ii.  272. 
Parous,  ii.  272. 
Pardon,  iL  272. 

power  of,  belongs  to  execu- 
tive, ii.  272,  2. 

effect  of,  iL  272. 

when  to  be  pleaded,  IL  272. 
Parens  patriie,  iL  273. 
Parentage,  ii.  273. 
Parents,  iL  273. 
Paries,  ii.  273. 
Paries  curiae,  ii.  273. 
Pari  delicto,  ii.  273. 
Pari  materia,  ii.  273. 
Pari  passu,  ii.  273. 
Parish,  ii.  273. 
Parium  judicium,  iL  278. 
Park,  ii.  273. 
Parle  hill,  ii.  273. 
Parliament,  ii.  273. 
Parliamentum  indoctum,  iL  271 
Parol,  ii.  274. 
Parol  evidence,  ii.  274. 
Parol  lease,  ii.  274. 
Parole,  ii.  274. 
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Parricide,  IL  274. 

Psn  enitia,  iL  374. 

Pan  rationabiliBy  iL  274. 

Parson,  ii.  274. 

Parson  imparsona,  iL  274. 

Part,  ii.  276. 

Part  and  pertinent,  ii.  276. 

Part-owners,  ii.  275. 

Partes  finis  nil  haboemnty  iL  27<. 

Partial  loss,  iL  276. 

Particular  average,  iL  276. 

Particular  averment,  ii.  276. 

Particular  custom,  ii.  276. 

Particular  estate,  iL  276. 

Particular  lien,  ii.  276. 

Particular  statement,  iL  276. 

Particulars,  iL  276. 

Parties,  iL  276-*282. 

to  contracts,  ii.  276,  Jt-6* 
as  to  aliens,  iL  276,  Ii* 
as  to  bankrupt8,ii.276,3« 
as  to  persons  under  du- 
ress, ii.  276,  3» 
as  to  infants,  iL  276,  3. 
as  to  married  women,  U. 

276,  4. 
as  to  non-compotpiy  iL 

276,  4. 
as  to  slaves,  iL  276,  5* 
eharaeter  of,  iL  276,  6. 
to  suits  in  equity,  ii.  276,  T- 
11. 
plaintiffs,  iL  277,  8,  9. 
any  one  may  be,  iL2773« 
alien  friends,  ii.  277, 

8. 
attorney-general,  IL 

277,  O. 
•orporations,  ii.277, 

9. 
idiots  and  Innatlot, 

iL  277,  9. 
married       women, 
when,  ii.  277,  9« 
defendants,  iL  277,  lO. 
11. 
oorporations,  iiJI7T, 

lO. 
idiots  and  Innaties, 

iL  277,  lO. 
infants,  U.  277,  la 
married  women,  iL 
277  11 
to  salts  at  law,  L  278, 11-39. 
in  actions  ex  contraetii, 
iL  278,  ll-»d. 
plaintiffs,    iL   278, 

11-18. 
defendants,  ii.  280, 

i9-i»d. 

in  actions  ez  delicto,  iL 

281,  sa-2a 

plaintiffs,    ii    281« 
defendants^  iL  1»% 

ParUtion,  ii.  382. 

Tolnntaxy,  ii.  283,  3. 

in  equity,  ii.  283,  3. 
Partners,  ii.  283-291. 

who  may  be,  ii.  283,  %f  3* 

who  are,  ii.  284,  4-8. 

{>ower  of,  iL  286, 9-18. 
iabilities  of,  iL  288, 19. 
oharaoter  of  relation,  IL  289, 

distribution  of  intoresly  it 

290,  M.  d4. 
mutual  rights,  iL  290,MtM» 


Partnership,  IL  201-206.     . 
in  general,  iL  201,  J^-9. 
formation  o^  160,  iL  293,  lO- 

kinds  of,  iL  294, 13-16. 
dissolution  of,  iL  294,  IT-Sd. 
effect  of  dissolntion,  ii.  296, 
S3. 

PiTtnrition,  iL  296. 
Partus,  iL  296. 
Party,  iL  296. 
Party-jury,  iL  296. 
Party-wall,  ii.  296. 
Parvtlm  cape,  iL  297. 
Pass,  ii.  297. 
Pass-book,  iL  297. 
Passage,  ii.  297. 
Pastage-money,  ii.  297. 
Passenger,  ii.  297. 
Passive,  IL  297. 
Passport,  ii.  297. 
Pastures,  ii.  297. 
Patent,  ii.  207-306. 

history  of,  u.  298,  J»>4. 

of  the  subject-matter,  ii.  298, 


of  caveats,  ii.  299,  9. 

of  the  appUeation.  iL  300, 

lO,  11. 
of  the  examination,  ii.  300, 

1J^>14. 
of  interfisrenoes,  iL  301,  16. 
of  the  specifications,  iL  301, 

16. 
of  re-issnes,  iL  301,  IT. 
of  patents  for  designs,  ii.  301, 

of  disolaimors,  IL  303,  19, 

Stt. 
of  extensions,  iL  302»  %lj 

S3. 

of  the  assignment,  iL  303, 
93, 94. 

of  joint  inventort,  iL  303,9ft. 
lUbility  of,  to  levy,  iL30d,96. 
how  far  retroaotire,  iL  304, 

»T. 
of  foreign  inventors,  iL  304, 


of  certain  penalties,  ii.  304, 
39,30. 

of  infringements,  IL  305,  31. 

of    damages    for   infirbige- 
ments,  iL  306,  33. 

jurisdiction  of  patent  eases, 
U.  306,  33. 
Patent  offioe,  iL  306. 
Patent  olBco,  examiners  in,  iL  807. 
Patent  rolls,  iL  307. 
Patent  writ,  iL  307. 
Patentee,  ii.  307. 
Pater,  u.  307. 
Paterfamilias,  iL  307. 
Patema  patemis,  iL  308. 
Paternal,  ii.  308. 
Paternal  power,  ii.  308. 
Paternal  property,  it  808. 
Paternity,  iL  308. 
Pathology,  ii.  309. 
Patria,  U.  309. 
Patria  potestas,  iL  309. 
Patricide,  ii.  310. 
Patrimonial,  iL  310. 
Patrimonium,  iL  310. 
Patrimony,  iL  310. 
Patrinns,  ii.  310. 
Patron,  iL  310. 
Patronage,  iL  310. 
Patronuiy  iL  310. 


Patroon,  iL  310. 
Patruelis,  iL  310. 
Patruus,  ii.  310. 
Pauper,  iL  310. 
Pauperies,  iL  31 L 
Paviage,  iL  311. 
Pawn,  IL  311. 
Pawnbroker,  iL  31L 
Pawnee,  iL  311. 
Pawnor,  iL  311. 
Pax  regis,  ii.  311. 
Payee,  iL  311. 
Payment,  iL  311-316. 

what  oonstitates,  IL  811,  ^ 
14. 

evidence  of,  iL  313,  Ift-IT. 

who  may  make,  iL  314,  18» 

to  whom  to  be  made,  IL  314 
19-33. 

when  to  be  madoy  iL  816, 33. 

where  to  be  madoy  ii.  316, 34* 

effect  of,  iL  316^  9Sf  36. 

in  pleading,  iL  316. 
Payment  into  ooart»  iL  316. 
Pays,  iL  316. 
Peace,  iL  316. 
Peace  of  God  and  the  ohnroh,  & 

316. 
Peck,  iL  316. 
Peenlation,  iL  316. 
Peculiar,  iL  316. 
Peoulium,  iL  316. 
Pecunia,  iL  316. 
Pecunia  numerata,  iL  817. 
Pecunia  non-numerata,  iL  317. 
Pecunia  liajectitia,  iL  317. 
Pecuniary,  iL  317. 
Pecuniary  causes,  IL  317. 
Pedagium,  iL  317. 
Pedaulus,  ii.  317. 
Pedigree,  iL  317. 
Pedis  positio,  iL  317. 
Pedis  possessio,  iL  817. 
Pedlars,  ii.  317. 
Peers,  iL  317. 

Peine  forte  et  dure»  IL  818. 
Pelt  wool,  iL  318. 
Penal  action,  ii.  818. 
Penal  biU,  iL  318. 
Penal  sUtutes,  iL  818. 
Penalty,  IL  818. 
Penance,  ii.  318. 
Pencil,  iL  318. 
Pendente  lite,  iL  318. 
Pendentes,  ii.  318. 
Penetration,  IL  818. 
Penitentiary,  IL  819. 
Pennsylvania,  iL  819-43L 

legislative  power,  iL  830. 

exeontive  power,  IL  339. 

judicial  power,  iL  830. 
Penny,  ii.  321. 
Pennyweight,  iL  33L 
Pension,  iL  331. 
Pensioner,  iL  331. 
Peonia,  IL  321.  ' 
People,  ii.  33L 
Per,  ii.  321. 

Per  SBS  et  libram,  IL  331. 
Per  alluvionem,  iL  331. 
Per  annulum  et  bacalnm,  IL  8tl. 
Per  aversionem,  iL  331. 
Per  capita,  IL  32L 
Per  and  cui,  iL  323. 
Per  curiam,  ii.  322. 
Per  formam  doni»  iL  833. 
Per  frandem,  iL  333. 
Per  infbrtunhim,  IL  832. 
Per  minai,  iL  333. 
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Per  my  et  per  tout,  ii.  8S2. 

Per  quod  oonsortiom  amiBity  ii. 

322. 
Per  quod   serritittm  amisit,  ij. 

322. 
Per  stirpes,  ii.  322. 
Per  unirersitatem,  iL  822. 
Perambulatione  faoienda,  iL  822. 
Peroeption,  ii.  822. 
Peroh,  ii.  322. 

Perdonatio  utlagaritt,  IL  822. 
PerduelUo,  iL  822. 
Peregrini,  iL  328. 
Peremptoriufl,  iL  328. 
Peremptorji  iL  328. 
Peremptoiy  oliallengey  iL  828. 
Peremptoiy  defence,  U.  828. 
Peremptory  exoeption,  iL  828. 
Peremptory  mandamus,  iL  828. 
Peremptory  plea»  iL  828. 
Perfect,  ii.  323. 
Perfidy,  tt.  323. 
Performance^  iL  828. 
Peril,  ii.  323. 
Perils  of  the  sea,  IL  828. 
Periphrasis,  iL  324. 
Perish,  iL  324. 
Perishable,  U.  324. 
Peijnry,  iL  824. 

must  be  wilAil  intention,  ii. 
824,  S. 

oath  must  be  false,  iL  824, 3« 

party  must  be  lawfully  sworn, 
iL824,4. 

proceedings  must  be  Jndieial, 
iL  324»  6. 

assertion  must  be  absolute^ 
ii.  324,  6. 

matter  must  be  material,  ii. 
826,  T. 

statutory  proTisions,  IL  826, 
8. 
Permanent  trespass,  IL  826. 
Permission,  iL  826. 
Permissiycj,  iL  826. 
Permit,  iL  326. 
Permutation,  iL  326. 
Pernancy,  iL  826. 
Pernor  of  profits,  iL  826. 
Perpetual,  ii.  826. 
Perpetual  curacy,  iL  826. 
Perpetuating  testimony,  iL  828. 
Perpetuity,  iL  320. 
Perquisites,  iL  826. 
Person,  iL  826. 
Persona,  U.  826. 
Personal,  iL  826. 
Personal  action,  !L  828. 
Personal  chatt^,  IL  827. 
Personal  contract,  IL  827. 
Personal  corenant,  iL  827. 
Personal  Uberty,  U.  827. 
Personal  property,  IL  827. 
Personal  representatlTes,  IL  827. 
Personal  security,  iL  827« 
Personal  statute,  iL  827. 
Personalty,  iL  827. 
Personate,  IL  827. 
Persuade,  iL  828. 
Persuasion,  ii.  828. 
Pertinent,  iL  828. 
Perturbation,  iL  828. 
Perrise,  ii.  328. 
Pesage,  iL  328. 
Petit,  iL  828. 
Petit  cape,  iL  828. 
Petit  jury,  iL  828. 
Petit  larceny,  IL  828. 
Petit  seijeanty,  iL  828. 
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Petit  treason,  iL  828. 

Petite  assise,  iL  828. 

PeHtion,  iL  828. 

Petition  of  right,  IL  829. 

Petitory,  iL  829. 

Petty  arerage,  iL  829. 

Petty  bag  average,  iL  829. 

Petty  constable,  iL  829. 

Pettifogger,  IL  329. 

Pew,  iL  329. 

Pharos,  iL  329. 

Physician,  ii.  329,  880. 

Pickery,  U.  330. 

Pickpocket,  iL  880. 

Pignoratio,  ii.  830. 

Pignoratire  contract,  iL  880. 

Pignoris  oaptio,  iL  831. 

Pignus,  iL  881. 

Pillage,  iL  831. 

PiUory,  iL  331. 

Pilot,  iL  881. 

PUotage,  iL  831. 

Pin-money,  iL  881. 

Pint,  iL  331. 

Pipe,  iL  381. 

Piracy,  ii.  331. 

Pirate,  iL  382. 

Piratically,  iL  882. 

Piscary,  iL  332. 

Pistareen,  U.  882. 

Pit,  iL  332. 

Pit  and  gallows,  IL  882. 

Place,  iL  332. 

Place  of  business,  IL  882. 

Placita  communis,  iL  888. 

Placita  corona,  iL  888. 

Placita  Juris,  ii.  338. 

Placitum,  ii.  388. 

Plagiarism,  IL  338. 

Plagiarius,  ii.  838. 

Plagium,  IL  333. 

Plaint,  iL  383. 

Plaintiff,  iL  333. 

Plaintiff  in  error,  iL  888. 

Plan,  iL  383. 

Plantations,  iL  884. 

Plat,  U.  334. 

Plea,  U.  384-887. 

in  equity,  iL  884,  S-41. 
to  the  Jurisdiction,  ii. 

834,  8* 
to  the  person,  ii.  884, 3« 
to  the  bill,  iL  884,  4. 
in  bar,  ii.  384,  4* 
effect  of^  IL  836,  S« 
»t  law,  iL  886,  6-14. 

general  character,  iL  886, 

6. 
in  bar,  ii.  886,  Ty  8« 
qualities,  iL  386,  8* 

5 arts  of,  ii.  836,  9. 
ilatory  pleas,  iL  336, 9* 
in  excuse,  iL  836,  lO. 
foreign,  iL  886, 10« 
in  jusdHoation,  iL  836, 

lO* 
puis    darrein    continu- 
ance, ii.  886, 11-lS* 
Aam  pleas,  iL  837, 14. 
Plead,  iL  887. 
Pleadinff,  iL  337. 

in  chancery  practice,  IL  887. 
in  civil  practice,  ii.  887. 
ol^ect  of,  ii.  887,  9* 
form  of,  iL  888,  S« 
time  of,  iL  836,  4. 
abatement  in,  20-24. 
in  criminal  practice,  11.  889. 
Pleading,  speoisl,  iL  889. 


Pleadings,  ii.  339. 
Pleas  of  the  crown,  iL  339. 
Pleas  roU,  ii.  339. 
Plebeian,  ii.  339. 
Plebiscitum,  iL  339. 
Pledge,  iL  339. 

delivery,  IL  889»  »• 

subject  of,  ii.  340,  8. 

ordinaiy  care,  iL  840,  4* 

use,  iL  840,  6« 

property,  ii.  341,  O* 

sale,  iL  341,  T,  8. 

negotiable  paper,  ii.  841, 9« 

other  debts,  ii.  841,  lO. 

pledgeor's  transfer,  iL  842, 
lO. 

factor,  iL  842, 11* 

co-pledgees,  U.  842, 11» 

in  Louisiana,  iL  842, 13» 
Pledgee,  ii.  343. 
Pledgeor,  iL  848. 
Pledges,  ii.  343. 
Plegiis  acquietandis,  iL  848. 
Plena  probatio,  iL  348. 
Plenarty,  iL  348. 
Plenaiy,  ii.  843. 
Plene  administravit,  iL  848. 
Plene  administravit  pr0^«  !L 

343. 
Plene  computavit,  iL  848. 
Plenipotentiary,  U.  848. 
Plenum  dominium,  iL  848. 
Plight,  ii.  348. 
Plough-bote,  ii.  848^. 
Plouffh-land,  iL  848. 
Plunder,  ii.  348. 
Plunderage,  IL  848. 
Plural,  iL  843. 
PluraUty,  iL  848. 
Pluries,  ii.  344. 
Poaching,  iL  844. 
PoOket-sheriff,  iL  844. 
Poinding,  iL  344. 
Poinding,  personal,  iL  844. 
Poinding,  real,  iL  844. 
Point,  ii.  844. 
Point  reserved,  IL  844. 
Points,  ii.  344. 
Poison,  iL  344. 

administering,  $8. 
Pole,  iL  346. 
Police,  iL  346. 
Police  Jury,  iL  846. 
Policy,  iL  846. 

kinds  of,  iL  846, 1. 

includes  documents  reCsmd 
to,  IL  846, 9. 

duration  of  risk,  H.  f  10.  t. 

affected  by  custom,  iL  M^,  4 
Political,  ii.  346. 
PoU,  U.  346. 
Poll-tax,  IL  346. 
PoUicitation,  iL  846. 
Polls,  iL  346. 
Polyandry,  iL  846. 
Polygamy,  ii.  346. 
Polygarohy,  IL  846. 
Pond,  ii.  346. 
Pone,  iL  346. 
Ponere,  iL  347. 
Ponit  se,  IL  847. 
Pontage,  iL  847. 
Pool,  ti.  347. 
Poor  debtors,  iL  847* 
Pope,  iL  848. 
Pope's  folly,  U.  848. 
Popular  action,  IL  848. 
Populisdtum,  £L  848. 
Port,  IL  848. 
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Port  toll,  ii.  348. 
PortatioA«  ii.  346. 
Porter,  ii.  348. 
Portgreve,  ii.  348. 
Portion,  ii.  348. 
Portoria,  ii.  348. 
Portsales,  ii.  848. 
Positive,  ii.  348. 
Positive  oondition,  iL  848. 
Positive  evidence,  ii.  348. 
Positive  fraud,  ii.  348. 
Positive  law,  ii.  348. 
Posse,  ii.  349. 
Posse  comitatas,  IS.  349. 
Possessed,  ii.  349. 
Possessio,  ii.  349. 
Possessio  fratris,  ii.  349. 
Possession,  ii.  349. 
Possession  money,  ii.  850. 
Possessor,  ii.  350. 
Possessory  aotion,  IL  860. 
Possibility,  ii.  350. 
Post,  ii.  351. 
Post-date,  ii.  351. 
Post  diem,  ii.  351. 
Post  disseisin,  iL  851. 
Post  entry,  ii.  351. 
Post  faoto,  549,  ii.  851. 
Post  liminium,  ii.  351. 
Post  litem  motam,  ii.  361. 
Post-mark,  iL  351. 
Post  mortem,  iL  351. 
Post-natuB,  ii.  351. 
Post  notes,  iL  351. 
Post-nuptial,  iL  351. 
Post  obit,  iL  351. 
Post-office,  iL  85L 
Postage,  U.  851. 
Postage-stamps,  iL  852. 
Postea,  IL  352. 
Posteriores,  ii.  358. 
Posteriority,  ii.  353. 
Posthumous  child,  ii.  858. 
Postman,  iL  353. 
Postmaster,  iL  358. 
Postmaster-general,  ii.  858. 
Postnati,  iL  354. 
Postulatio,  ii.  354. 
Postulatio  actionis,  iL  856. 
Pot-de-vin,  IL  355. 
Potentate,  ii.  355. 
Potestas,  iL  355. 
Pound,  ii.  355. 
Ponnd-breaoh,  iL  356. 
Poundage,  IL  355. 
Pourparler,  ii.  355. 
Poursuivant,  ii.  355. 
Power,  IL  355-357. 

under    statute   of  jum,   iL 
355. 

creation  of,  ii.  856,  I9  S. 

execution  of,  ii.  356, 3« 

suspension  or  destruction  of, 
it.  356,  4* 
Power  of  attorney,  iL  357. 
Practice,  ii.  357. 
Practice  court,  iL  367. 
Practices,  IL  357. 
Pneceptores,  iL  857. 
Priecipe,  ii.  357. 
PrsBcipe  quod  reddat,  U.  857. 
Prssdia,  ii.  357. 
Prsedia  bellica,  iL  857. 
PrsBdial,  ii.  367. 
Prtedium  dominans,  iL  857. 
Prsedium  rustioum,  iL  357. 
Prasdinm  serviens,  iL  858. 
PrsBdium  urbanum,  iL  858. 
Prsefeotus  rigilium,  iL  858. 


PrsBmunire,  ii.  358. 
Prsdsnmptio  juris,  iL  858. 
PrsBtor,  ii.  358. 
Pragmatic  sanction,  iL  358. 
Prayer,  ii.  358. 

in  equity,  ii.  358,  JI-6* 

of  process,  ii.  358,  9. 

for  relief,  IL  358,  3. 

in  general,  ii.  358,  4-0. 
Preamble,  iL  359. 
Prebend,  iL  359. 
Precarious  right,  iL  359. 
Precarium,  ii.  359. 
Precatory  words,  iL  369. 
precedence,  ii.  359. 
Precedents,  IL  360. 
Precept,  ii.  360. 
Precinct,  IL  860. 
Preciput,  iL  360. 
Preoludi  non,  ii.  360. 
Precognition,  iL  360. 
Precontract,  iL  360. 
Predecessor,  ii.  860. 
Pre-emption,  iL  361. 
Pre-emption  right,  iL  861. 
Prefect,  iL  361. 
Preference,  iL  361. 
Pregnancy,  iL  861-868. 
Pregnant,  ii.  363. 
Pr^udioe,  iL  363. 
Prelate,  iL  363. 
Prelevoment,  iL  368. 
Preliminary,  ii.  363. 
Preliminary  proof,  ii.  363. 
Premeditation,  IL  363. 
Premises,  iL  364. 

in  conveyancing,  iL  864. 

in  equity  pleading,  iL  864. 

in  estates,  iL  364. 
Premium,  ii,  364. 
Premium  note,  iL  864. 
Premium  pudicitis*  iL  864. 
Prender,  IL  364. 
Prenomen,  ii.  864. 
Prepense,  IL  364. 
Prerogative,  iL  364. 
Prerogative  court,  U.  364. 
Prescribable,  iL  366. 
Prescription,  iL  366. 
Presence,  ii.  365. 
Present,  ii.  365. 
Presents,  iL  365. 
Presentation,  ii.  865. 
Presentee,  ii.  366. 
Presentment,  ii.  865. 

in  criminal  practice,  iL  366. 

in  contracts,  iL  366,  ftS* 

must  be  to  proper  person,  iL 
866,  »• 

must  be  in  time,  ii.  866,  3* 

excuses  for  not  maJcing,  iL 
366,  4,  5. 
Preservation,  ii.  367. 
President,  ii.  867. 
President  of  the  United  States, 

iL  367. 
Press,  iL  367. 
Presumption,  544,  4^  69  iL  867. 

kinds  of)  iL  367, 1. 

effect  of,  ii.  368,  %: 

oonolnsive,  iL  868,  3« 

rebuttable,  ii.  368,  4* 
Presumptive  evidence,  IL  869. 
Presumptive  heir,  iL  369. 
Pret  &  usage,  iL  369. 
Pretension,  ii.  369. 
Preterition,  ii.  369. 
Pretext,  iL  869. 
Pretium  affsctionis,  iL  369. 


Prevarication,  iL  860. 
Prevention,  iL  369. 
Price,  ii.  369. 
Prima  facie,  iL  370. 
Prima  tonsura,  iL  370. 
Primage,  iL  370. 
Primary,  ii.  370. 
Primary  evidence,  iL  870. 
Primary  obligation,  iL  870. 
Primary  powers,  iL  370. 
Primate,  iL  370. 
Primer  election,  iL  870. 
Primer  seiain,  IL  370. 
Primogeniture,  iL  370. 
Primogenitns,  iL  370. 
Primum  deoretum,  iL  870. 
Prince,  ii.  370. 
Principal,  IL  870. 

in  contracts,  iL  870. 

who   may   be,   iL  ZH, 

righto  of,  iL  870, 3-6. 
liabUitiei  of,  iL  872,  T- 

9. 
in  criminal  law,  IL  872,  lO- 

18. 
in  the  flrtt  degree,  iL 

872. 10. 

in  the  second  degree,  iL 

872. 11,  12. 
Principal  contract,  iL  873. 
Principal  obligations,  iL  878. 
Principles,  ii.  378. 
Printing,  iL  378. 
Priority,  iL  873. 

Prison,  iL  374. 
Prison-breaking,  iL  874 
Prisoner,  ii.  374. 
Prisoner  of  war,  iL  874. 
Private,  ii.  374. 
Private  aot,  iL  874. 
Privateer,  iL  374. 
Privement  enceinte,  iL  874. 
PriviguuB,  iL  376. 
PrivUege,  ii.  876. 

in  civil  law,  iL  876. 

in  maritime  law,  iL  876. 

plea  in  abatement,  22, 913 
Privilege  from  arrest,  iL  876. 
Privileged    communioationi,    ii 

875. 
Privileged  copyholds,  iL  876. 
Privileged  deed,  iL  876. 
Privilegium,  iL  376. 
PrivUegium  dericale,  iL  876. 
Privity,  iL  876. 
Privity  of  contract,  iL  876^ 
Privity  of  estate,  iL  876. 
Privy,  U.  376. 
Privy  council,  iL  876. 
Privy  seal,  iL  876. 
Privy  signet,  ii.  376. 
Privy  verdict^  iL  376. 
Prise,  U.  376. 
Prise  court,  iL  877. 
Pro,  iL  877. 
Pro  amita,  IL  877.     . 
Pro  confesso,  ii.  377. 
Pro  eo  quod,  ii.  877. 
Pro  indiviso,  ii.  377. 
Pro  interesse  sue,  ii.  87t 
Pro  querente,  iL  877. 
Pro  rata,  iL  377. 
Pro  re  nata,  iL  877. 
Pro  tanto,  ii.  877. 
ProaviH,  iL  377. 
Proavunculus,  U.  877. 
Proavus,  iL  377. 
ProbabUity,  U.  ZT! 
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Probable,  iL  377. 
Probable  caase,  U.  877. 
Probate  of  a  will,  it  29,  878. 
Probation,  li.  378. 
Probator,  ii.  878. 
Probatory  term,  iL  878. 
Probi  et  legales  bominei,  iL  879. 
Probity,  ii.  379. 
Procedendo,  iL  379. 
Prooeeding,  iL  379. 
Prooeeds,  ii.  379. 
ProeeroB,  IL  379. 
Proods-verbal,  iL  879. 
ProooM,  U.  379. 

in  praotioe,  iL  379. 

in  patent  law,  ii.  379. 
ProoeM  of  garnishment,  iL  880. 
Proeese  of  interpleader,  iL  880. 
Prooeu  of  law,  613,  iL  380. 
ProoeMioning,  iL  880. 
Prochein  ami,  iL  380. 
Proclamation,  ii.  380. 
Proolamation  of  exigent! ,  iL  880. 
Proclamation  of  rebellion,  iL  |80. 
Procreation,  iL  380. 
Proctor,  iL  880. 
Procuration,  ii.  380. 
Procurations,  ii.  380. 
Procurator,  iL  380. 
Procurator  fiscal,  iL  381. 
Procurator  litis,  IL  381. 
Procurator  in  rem  snam,  iL  881. 
Procnratorinm,  iL  381. 
Prodigal,  iL  381. 
Proditorie,  ii.  381.' 
Prodnoent,  iL  381. 
Production  of  suit,  iL  88L. 
Profane,  IL  381. 
Profanely,  iL  381. 
Profaneness,  iL  381. 
Profectitius,  iL  381. 
Profert  in  curia,  iL  381. 
Profession,  iL  382. 
Profit  &  prendre,  17. 
Profits,  iL  382. 

general  use  of  term,  iL  882, 
1-4. 

in  partnerships,  ii.  882,  5* 

commissions,  how  far,  iL  382, 

in  wiUs,  iL  382,  T,  8. 

subject  of  insurance,  iL  888, 
9. 

in  trusts,  iL  383,  lO. 

of  estates  sold,  iL  388, 11« 
Progression,  iL  884. 
Prohibition,  iL  384. 
Prohibitiye  impediments,  iL  884. 
Projet,  iL  384. 
Proles,  U.  884. 
Proletarius,  iL  384 
Prolicide,  iL  384. 
Prolixity,  ii.  384. 
Prolocutor,  iL  384. 
Prolongation,  iL  384. 
ProlytSB,  iL  384. 
Promatertera,  iL  884. 
Promise,  iL  384. 

Promise  of  marriage,  iL  884-888. 
Promisee,  ii.  386. 
Promises,  iL  386. 
Promisor,  iL  386. 
Promissory  note,  ii.  888. 
Promoters,  ii.  386. 
Promulgation,  iL  386. 
Promutnum,  iL  386. 
Pronepos,  iL  387. 
Proneptis,  ii.  387. 
Prfrniinis,  iL  387. 


Proof,  ii.  387. 

Proper,  ii.  387. 

Property,  iL  387. 

Propinquity,  ii.  388. 

Proprior  sobrina,  iL  388. 

Propios,  ii.  388. 

Proponent,  ii.  388. 

Proposal,  ii.  388. 

Proposition,  iL  388. 

Propositus,  IL  388. 

Propound,  iL  388. 

Propres,  li.  388. 

Propria  persona,  ii.  388. 

Proprietary,  iL  388. 

Proprietate  probanda,  iL  888. 

Proprietor,  ii.  388. 

Proprio  rigore,  iL  388. 

Propter  affectum,  iL  388. 

Propter  defectum,  iL  388. 

Propter  delictum,  ii.  388. 

Prorogated  jurisdiction,  ii.  388. 

Prorogation,  iL  389. 

Proscribed,  ii.  389. 

Prosecution,  ii.  389. 

Prosocer,  iL  389. 

Prosocerus,  iL  389. 

Prospective,  ii.  389. 

Prostitution,  ii.  889. 

Protection,  iL  389. 

Protest,  ii.  389. 

in  contracts,  iL  389, 1-3. 
in  legislation,  iL  390,  3* 
in  maritime  law,  ii.  390,  3* 

ProtesUndo,  iL  390. 

Protestation,  iL  390. 

Prothonotary,  iL  390. 

Protocol,  iL  390. 

Protutor,  ii.  390. 

Prout  patet  per  reoordnm,  ii.  390. 

Prober,  iL  391. 

ProTinoe,  ii.  391. 

Provision,  iL  391. 

Proyisional  seixure,  iL  89L 

Provisions,  iL  391. 

Proviso,  ii.  391. 

Provisor,  IL  391. 

Provocation,  iL  391. 

Provost,  IL  391. 

Proxenetm,  ii.  392. 

Proximity,  iL  392. 

Proxy,  iL  392. 

Prussian  code,  286,  it6* 

Puberty,  iL  392. 

Public,  ii.  392. 

Public  debt,  iL  392. 

Public  enemy,  iL  392. 

Public  passage,  iL  392. 

PubUoan,  ii.  392. 

Publication,  u.  392. 

PnbUciana,  ii.  393. 

Publicity,  iL  393. 

Publisher,  ii.  393. 

Pudioity,  iL  393. 

Pudzeld,  iL  393. 

Puer,  iL  393. 

Puerility,  iL  398. 

Pueritia,  iL  394. 

Puffer,  IL  394. 

Puis  darrein  continuance,  iL  894. 

Puisne,  iL  394. 

Pulsation,  iL  394. 

Punctuation,  iL  394. 

Punishment,  iL  394. 

Pupil,  iL  394v 

Pnpillarif  substitntio,  iL  394. 

Pupillarity,  iL  394. 

Pur,  ii.  394. 

Pur  autre  vie,  iL  394. 

Purchase,  iL  396. 


Purchaser,  iL  396. 

Purchase-money,  iL  396. 

Pure  debt,  iL  395. 

Pure  obligation,  iL  396. 

Pure  plea,  iL  395. 

Purgation,  ii.  395. 

Purged  of  partial  oounscl,  iL  896. 

Purlieu,  iL  395. 

Purparty,  ii.  396. 

Purport,  iL  395. 

Purpresture,  ii.  396. 

Purse,  ii.  396. 

Purser,  iL  396. 

Pursuer,  ii.  396. 

Purveyor,  iL  396. 

Purview,  iL  396. 

Put,  ii.  396. 

Putative,  iL  396. 

Putative  father,  iL  396. 

Putative  marriage,  ii.  396. 

Putting  in  fear,  iL  396. 

Quack,  iL  397. 

Qnadrans,  ii.  397. 

Quadrant,  iL  397. 

Quadriennium  utile,  iL  397. 

Quadripartite,  iL  397. 

Quadroon,  iL  397. 

Quadrupllcation,  IL  397. 

QusB  est  eadom,  iL  397. 

QusBre,  ii.  397. 

Qussrens,  ii.  397. 

Qussrens  non  invenit  plegium,  iL 

397. 
QusBstio,  iL  397. 
QusBstor,  iL  898. 
Quakers,  iL  398. 
Qualification,  iL  898. 
Qualified  fee,  iL  398. 
QualiflOd  indorsement,  iL  398. 
Qualified  property,  iL  398. 
Quality,  iL  398. 

Quamdin  se  bene  gesserit,  iL  398. 
Quando  acoiderin^  iL  398. 
Quanto  minoris,  ii.  399. 
Quantity,  ii.  399. 
Quantum  damnificatus,  iL  399. 
Quantum  meruit,  ilr  399. 
Quantum  valebat,  iL  399. 
Quarantine,  iL  399. 
Quare,  iL  399. 

Quare  dansum  fregit,  ii.  400. 
Quare  <^ecit  infra  terminem,  VL 

400. 
Quare  impedit,  iL  400. 
Quare  obstruxit,  ii.  400. 
Quarrel,  ii.  400. 
Quarry,  ii.  400. 
Quart,  ii.  400. 
Quarter,  iL  400. 
Quarter-days,  iL  400. 
Quarter-dollar,  ii.  400. 
Quarter-eagle,  ii.  400. 
Quarter-sales,  iL  400. 
Quarter  seal,  ii.  400. 
Quarter  sessions,  IL  400. 
Quarter-year,  IL  400. 
Quartering,  ii.  400. 
Quartering  of  soldiers,  ii.  40O, 
Qnarteroon,  iL  400. 
Quarto  die  post,  iL  400. 
Qna8h,U.400. 
Quasi,  iL  401. 
Quasi  affinity,  iL  401. 
Quasi  contractus,  ii.  401. 
Quasi  corporations,  iL  40] 
Quasi  delict,  iL  402. 
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Quasi  deporit,  U.  40S. 

Quasi  oflfenoesy  it  40S. 

Quasi  partners,  ii.  402. 

Quasi  posthnmouB  ohild,  !L  402. 

Quasi  purohase,  IL  402« 

Quasi  traditio,  ii.  402. 

Qnatuorriri,  ii.  402. 

Quay,  ii  402. 

Que  est  mesme,  U.  40S. 

Que  estate,  ii.  402. 

Quean,  ii.  402. 

Queen,  iL  402. 

Queen  Anne's  bounty,  IL  402. 

Queen  consort,  ii.  402. 

Queen  dowager,  ii.  402. 

Queen-gold,  ii.  402. 

Queen  regnant,  ii.  402. 

Querela  inoffioiosi  testamenti,  IL 

402. 
Question,  it  408. 

in  eridenoe,  ii.  408. 

in  practice,  ii.  403. 
Questores  dassioi,  ii  403. 
Questores  parrioidii,  iL  403. 
Qui  tarn,  iL  403. 
Quia,  iL  403. 
Quia  emptores,  ii.  408* 
Quia  timet,  iL  403. 
Quibble,  iL  403. 
Quickening,  ii.  403. 
Quid  pro  quo,  ii.  404. 
Quidam,  ii.  404. 
Quiet  enjoyment,  iL  404. 
Quietus,  iL  404. 
Quintal,  iL  404. 
Qutnto  exactus,  iL  404. 
Quit-claim,  ii.  404. 
Quit-rent,  iL  404. 
Quo  animo,  iL  404. 
Quo  jure,  iL  404. 
Quo  minus,  iL  404. 
Quo  warranto,  iL  405.    ^ 

pleadings  in,  ii.  406,  9f  S. 

judgment  in,  ii.  405,  8* 

forfeiture,  IL  405,  4« 
Quoad  boo,  iL  406. 
Quod  computet,  iL  406. 
Quod  cum,  iL  406. 
Quod  ei  deforeiat,  iL  406. 
Quod  permittat,  iL  406. 
Quod  permittat  proitcmwv^  IL 

406. 
Quod  prostrarit,  iL  406. 
Quod  retaperit,  ii.  406* 
Quorum,  iL  407. 
Qnot,  iL  407. 
Quota,  iL  407. 
QuoUtioo,  ii.  407. 
Quousque,  iL  407. 

Baobetum,  ii.  407. 

Back,  iL  407. 

Back  rent,  ii.  407. 

Badom,  a  407. 

BaUway,  ii.  407. 

obarter,  IL  408,  9* 
rigbt  of  way,  U.  406,  S« 
construction  of,  iL  408,  4» 
injuries  to  animals,  iL  406, 6* 
liabilities  for  agents'  acts,  IL 

408,  69  6b 
inrestments,  iL  400,  Ty  6» 
constitutional  qvectionB,  Ii. 

409,  8,  9. 
Bain -water,  IL  409. 
Bai8«r,  iL  410. 
Bang«,  IL  410. 


Banger,  ii.  410. 

Bank,  ii.  410. 

Banking,  ii.  410. 

Bansom  bill,  iL  410. 

Bape,  ii.  410. 

Bapine,  ii.  411. 

Bapport  2l  suocesslonj  iL  411. 

Bascal,  ii.  411. 

Basure,  ii.  411. 

Bate,  iL  411. 

Bate  of  exobange,  ii  411. 

Batification,  ii.  411. 

effect  of,  iL  411,  %f  S* 

by  infant  on  coming  of  age, 
iL  411,  4. 
Batification  of  treaties,  ii  411. 
Batibabition,  ii  411. 
Batio,  ii  411. 

BationabHis  dirisls,  iL  411. 
Bayisbed,  IL  411. 
Bavisbment,  iL  412. 
Baviflbment  of  ward,  Si.  412. 
Beading,  ii.  412. 
Beal,  ii.  412. 
Beal  action,  iL  412. 
Beal  contract,  ii.  412. 
Beal  covenant,  iL  412. 
Beal  law,  ii.  418. 
Beal  property,  iL  413. 
Beal  rigbt,  iL  414. 
Bealm,  ii.  415. 
Bealty,  ii.  415. 
Beason,  iL  415. 
Beasonable,  iL  415. 
Beasonable  act,  ii.  415. 
Beasonable  time,  iL  415. 
Bebate,  iL-415. 
Bebel,  ii.  415. 
Bebellion,  ii.  415. 
Bebellion,  commission  of,  ii  415. 
Bebouter,  ii.  415. 
Bebut,  iL  415. 
Bebutter,  ii.  415. 
Bebntting  evidence,  iL  415. 
BecaU,  ii.  416. 
Becadl  a  judgment,  IL  416. 
BecaptioQ,  ii.  416. 
Beceipt,  ii.  416. 

by  wbom  made,  IL  416,  H* 

effect  of,  ii.  416,  3. 

in  full,  iL  417,  4. 

in  deeds,  iL  417,  5^  6* 

embodying  oontraot^  IL  417, 
t-0. 

uses  of,  iL  418,  lO. 

laroeny  and  forgery  o^  fi. 
418, 11. 
Beoeiptor,  164,  IS,  IL  418. 
Beoeiver,  IL  418. 
Beoeiver  of  stolen  goods,  ii  419. 
Becent  possession,  ii  420. 
Beceptus,  ii.  421. 
Becession,  ii  421. 
Becidivi,  IL  422. 
Beciprooal  contract,  Ii  422. 
Beciprocity,  ii  422. 
Becital,  ii  422. 

in  contracts,  ii  422,  %• 

tn  pleading,  ii  422,  8,  4. 
in  equity,  ii.  422,  8, 
at  law,  ii.  422,  8,  4. 
of  deeds,  IL  422,  8* 
of  publio  itatates, 

iL  422,  8, 
of  private  statetee, 
H.  432, 4. 
Beclaim,  ii.  428. 
Beolaiming  bill,  iL  428. 
Becognition,  ii.  428. 


Becognitors,  IL  428. 
Becognixaace,  ii.  428. 

wbo  may  take,  iL  428,  S«  8« 

discbarge  and  ezooee  under, 
iL  423,  4. 

exoneration,  iL  424»  8* 
Reoogniiey  ii.  424. 
Becognicee,  ii.  424. 
Beoognisor,  iL  424. 
Becolemen^  ii  424. 
BecommendatioB,  ii  424» 
Becompensation,  ii  424. 
Beoompense,  ii  424. 
Bocompense  of  recovery,  ii  424 
Beconciliation,  ii  424. 
Beconduotion,  ii  424. 
Beoonvention,  ii  424. 
Becord,  ii  424. 
Becord  of  nisi  prims^  ii  425» 
Becordari  facias  loquelaa,  ii  425. 
Becordatur,  ii  426. 
Beoorder,  ii  425. 
Beooupement,  ii  425. 

how  far  applicable  at  eom- 
mon  law,  iL  426,  S-4. 

may  be  across-aotion,  ii  426, 
6. 

how  far  applicable  in  real 
estate  oases,  iL  426,  0* 

rules  of  practice^  ii  426,  T*  8* 
Beeoverer,  ii  427. 
Becovery,  ii  427. 
Becreant,  ii  427. 
Becrimination,  ii  427* 
Beeruit,  ii  427. 
Becto,  ii.  427. 
Bector,  ii.  427. 
Bectory,  iL  427. 
Beotus  in  curia,  IL  428b 
Becuperatores,  iL  428. 
Beousant,  ii.  428. 
Becusation,  ii.  428. 
Bed  book  of  the  exoheqver,  fi. 

428. 
Beddendo  singula  singnlis,  ii  428. 
Beddendum,  iL  428. 
Beddidit  se,  iL  428. 
Bedemption,  iL  428. 
Bedemptiones,  iL  428. 
Bedbibition,  iL  428. 
Bedbibitory  action,  iL  428. 
Beditus  albi,  IL  428. 
Beditus  nigri,  ii.  428. 
Bedobatores,  iL  439. 
Bedraft,  ii.  429. 
Bedress,  ii.  tf  9. 
Bedubbers,  ii.  429. 
Bedundaaoy,  iL  429. 
Be-entry,  iL  429. 

reservation  of  right,  ii  429,8« 

demand  required,  Si.  439,  8* 

security,  bow  far,  Si  439,  4. 
Beeve,  ii  430. 
Be-examinattoD,  iL  439. 
Be-exobange,  iL  430. 
Befalo,  ii.  430. 
Befeotion,  Ii  430. 
Beferee,  ii.  430. 
Beferenoe,  ii.  480. 
Beferendarius,  ii  480. 
Beferendnm,  ii  480. 
Beform,  ii  430. 
Befresh  the  memof7,  Ii  481. 
Behind,  iL  431. 
Beftisal,  iL  431. 
Begardant,  il.  481. 
Begency,  iL  431. 
Regent,  iL  431. 
I  Begiam  majestalem,  IL  48L 
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Regioide,  U.  431. 
Regidor,  ii.  431. 
Regimiento,  ii.  431. 
Register,  ii.  431. 
Register's  oourt,  ii.  433. 
Register  of  writs,  iL  433. 
Registrarinsy  IL  433. 
Registrom  breTium,  iL  482. 
Registry,  iL  483. 
Regnant,  ii.  433. 
Regrating,  ii  432. 
Regress,  iL  433. 
Regular  olergj,  iL  432. 
Regular  deposit,  iL  433. 
Regular  process,  iL  433. 
Rehabere  facias  seisinam,  IL  482. 
Rehabilitation,  iL  432. 
Rehearing,  iL  432. 
Rei  intenrentus,  iL  482. 
Reinsuranee,  iL  432. 
Reissuable  notes,  iL  433. 
Rejoinder,  iL  433. 
Rejoining  gratis,  iL  483. 
Relation,  ii.  438. 
Relations,  iL  433. 
RelatiTe,  iL  483. 
Relatire  poweri,  iL  438. 
Relative  righU,  iL  438. 
Relator,  ii.  433. 
Release,  iL  434. 
Releasee,  ii.  434. 
Releasor,  ii.  434. 
Relegatio,  iL  434. 
Relevanoj,  iL  486. 
Relict,  ii.  485. 

Relicta  Terifioationey  iL  485. 
Reliction,  iL  486. 
Relief,  iL  435. 
ReUgion,  ii.  435. 
Religious  men,  ii.  435. 
Religious  test,  iL  436.     • 
Relinquishment,  iL  436. 
Relocatio,  iL  435. 
.  Remainder,  ii.  436. 
Remainder-man,  ii.  435. 
Remand,  iL  436. 
Remanding  a  cause,  iL  485. 
Remanent  pro  defectn,  etc.,  iL  486. 
Remanet,  iu  430. 
Remedial,  ii.  430. 
Remedy,  iL  480. 
Remembrances,  iL  430. 
Remise,  release,  and  quit-claim, 

iL  430. 
Remission,  ii.  438. 
Remit,  U.  430. 
Remittance,  iL  480. 
Remittee,  iL  430. 
Remitter,  ii.  430. 
Remittit  damna,  ii.  480. 
Remittitur  damnum,  ii.  480. 
Remittitur  of  record,  iL  487. 
RemiUor,  ii.  437. 
Remonstrance,  ii.  487. 
Remote,  iL  437. 
Remoral  from  office,  iL  487. 
Remover,  ii.  437. 
Remuneration,  iL  487. 
Render,  iL  437. 
Rendesvous,  ii.  487. 
Renewal,  iL  437. 
Renounce,  ii.  487. 
Renouncing  probate,  iL  487. 
Rent,  iL  437. 
Rent  charge,  ii.  438. 
Rent-roll,  iL  488. 
Rent  seek,  ii.  488. 
Rent  service,  iL  438. 
Rent,  issues,  and  profits,  iL  488. 
Vol.  IL— 40». 


Rental,  iL  438. 
Rente,  ii.  438. 
Rente  fonoidre,  iL  438. 
Rente  viagdre,  IL  438. 
Renunciation,  iL  438. 
Repairs,  U.  439. 
Reparation,  ii.  439. 
Reparatione  faciendii  iL  489. 
Repeal,  iL  439. 
Repertory,  ii.439. 
Repetition,  iL  439. 
Repleader,  iL  440. 
Replegiare,  iL  440. 
Replegiare  de  averiis,  iL  440. 
Replegiare  facias,  iL  440. 
Replevin,  iL  440. 

lies  to  recover  personal  pro- 
perty, ii.  440,  8* 

goods  must  not  be  attached, 
iL440,  3. 

declaration  in,  iL  440,  6« 
Replevy,  ii.  441. 
Repliant,  iL  441. 
RepUcation,  iL  441. 

in  equity,  ii.  441, 1« 

at  law,  U.  441,  2^4. 

varies  with  plea»  iL  442, 

should  contain  what,  U. 

442,  3. 
conclusion,  iL  442,  4. 
Reports,  iL  442-404. 
Represent,  iL  404. 
Representation,  iL  404. 
Representation  of  persons,  IL  404. 
Representative,  ii.  404. 
Representative  democracy,  iL  404. 
Reprieve,  iL  404. 
Reprimand,  iL  406.   . 
Reprisals,  ii.  406. 
Reprises,  ii.  405. 
Reprobation,  iL  405. 
Republic,  ii.  405. 
Republican  government,  iL  406% 
Republication,  ii.  406. 
Repudiate,  ii.  405. 
Repudiation,  iL  405. 
Repugnancy,  iL  400. 
Refutation,  iL  400. 
Request,  ii.  400. 
Request  notes,  iL  400. 
Requisition,  ii.  400. 
Res,  U.  400. 
Res  communes,  iL  400. 
Res  gestSB,  iL  407. 
Res  Integra,  iL  407. 
Res  inter  alias  acta,  iL  407. 
Res  judicata,  iL  407. 
Res  mancipi,  ii.  407. 
Res  nova,  iL  407. 
Res  nullius,  IL  407. 
Res  perlit  domino,  iL  407. 
Res  privatSB,  iL  407. 
Res  pnblicsB,  iL  408. 
Res  religiosss,  iL  408. 
Res  saorsB,  ii.  408. 
Res  sancts,  ii.  408. 
Res  nniversitatis,  408. 
Resale,  iL  408. 
Reeceit,  IL  408. 

Rescission  of  contracts,  iL  488. 
Rescissory  actions,  iL.409. 
RescouB,  ii.  409. 
Rescript,  ii.  409. 

in  oivU  law,  iL  409. 

at  common  law,  iL  409. 
Reseription,  iL  409. 
Rescue,  iL  409. 

in  criminal  law,  iL  409, 1,  S. 


Rescue: 

in  maritime  law,  iL  409,  8. 
Rescussor,  iL  470. 
Reservation,  ii.  470. 
Reset  of  theft,  iL  470. 
Resetter,  iL  470. 
Resianee,  iL  470. 
Residence,  ii.  470. 
Resident,  iL  470. 
Resident  minister,  iL  470. 
Residuary  clause,  iL  470. 
Residuary  devisee,  iL  470. 
Residuary  estate,  iL  470. 
Residuary  legatee,  iL  470. 
Residue,  ii.  470, 
Resignation,  iL  470. 
Resignation  bond,  iL  470. 
Resignee,  iL  470. 
Resistance,  iL  470. 
Resolution,  iL  470. 
Resolutory  eondition,  IL  470. 
Respiration,  iL  471. 
Respite,  ii.  471. 
Responds  book,  iL  471. 
Respondeat  ouster,  iL  47L 
Respondent,  iL  471. 
Respondentia,  iL  471. 
Respondere  non  debet,  iL  472. 
Response  prudentam,  iL  472. 
Responsalis,  ii.  472. 
Responsibility,  IL  472. 
Responsible,  iL  472. 
Responsible  government,  iL  472. 
Restitutio  in  integram,  iL  472. 
Restitution,  iL  472. 
Restitution  of  ooigqgal  rights,  iL 

472. 
Restore,  iL  472. 
Restraining,  ii.  472. 
Restrictive  indorsement,  iL  472. 
Resulting  trust,  IL  472. 
Resulting  use,  iL  473. 
Retail,  iL  473. 

Retail  of  merchandise,  iL  478. 
Retain,  U.  473. 
Retainer,  IL  473. 

eflfect  of,  iL  478,  SI* 

obligation  of,  iL  474,  %• 
Retaining  fee,  iL  474. 
Retaking,  iL  474. 
Retaliation,  ii.  474. 
Retention,  iL  474. 
Retomia  brevium,  iL  474. 
Retomo  habendo,  iL  474. 
Retorsion,  ii.  474. 
Retract,  iL  474 
Retraxit,  iL  475. 
Retribution,  ii.  476. 
Retrocession,  iL  476. 
Retrospective,  iL  476. 
Return,  iL  476. 
Return-day,  iL  476. 
Return  of  premium,  iL  476. 
Return  of  writs,  iL  476. 
Reus,  ii.  470. 
Reveland,  iL  470. 
Revendication,  iL  470. 
Revenue,  ii.  470. 
Reversal,  iL  470. 
Reversion,  iL  470. 
Reversionary  interest  iL  47lL 
Reversor,  ii.  470. 
Reverter,  iL  470. 
Review,  iL  470. 
Revising  barristers,  IL  477. 
Revival,  U.  477. 
Revivor,  iL  477. 
Revocation,  iL  477. 

of  grants,  iL  477,  ^« 
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Bevooation : 

of  Toluntary  oonveyukoes,  iL 
477,  »-4. 

of  Agent's  powers,  iL  477.  &» 
14. 
by  insanity,  ii.  478,  9« 
coupled  with  interest,  IL 
478,  10-14. 

of  arbitrator's  powers,  iL  479, 
16-18. 

of  partner's  power,  iL  480, 
19. 
RevocatUT,  ii.  480. 
Revolt,  iL  481. 
Reward,  ii.  481. 
Rhode  Island,  iL  481. 

history,  iL  481,  1-6. 

legislative  power,  iL  482,  6* 

ezeoative  power,  ii.  483,  T« 

jndioial  power,  ii.  483,  89  9* 
Rhodian  Uws,  285,  36,  iL  483. 
Rial  of  plate,  iL  483. 
Rial  of  vellon,  iL  483. 
Riband,  iL  483. 
Rider,  iL  483. 
Riding,  ii.  483. 
Rien,  ii.  483. 
Rien  en  arridre,  ii.  488. 
Rien  passa  par  le  fait,  iL  48ft. 
Right,  ii.  484. 
Right  of  disoassion,  iL  486. 
Right  of  division,  iL  485. 
Right  of  habitation,  a  486. 
Right  of  possession,  iL  485. 
Right  of  property,  iL  485. 
Right  of  relief,  ii.  485. 
Right  of  search,  iL  485. 
Right  to  begin,  iL  486. 
Right  patent,  ii.  486. 
Ring-dropping,  ii.  486. 
Ringing  Uie  change,  ii.  486. 
Rings-giving,  iL  486. 
Riot,  ii.  486. 
Riotottsly,  iL  487. 
Ripa,  ii.  487. 

Riparian  proprietors,  IL  487. 
Riparian  law,  iL  487. 
Risks  and  perils,  ii.  487. 
River,  iL  487. 
Riz  dollar,  iL  488. 
Rixa,  u.  488. 
Rizatriz,  ii.  488. 
Road,  iL  488. 
Roaring,  iL  488. 
Robber,  iL  488. 
Robbery,  iL  488. 
Rod,  iL  489. 

Rogatory  letters,  ii.  489. 
Rogue,  ii.  489. 
Role  d'6quipage,  ii.  489. 
Roll.  iL  489. 
Rolls  oiBoe,  ii.  489. 
Romney  Harsh,  iL  489. 
Rood  of  land,  iL  489. 
R(  ot,  iL  489. 
R(  ster,  iL  489. 
Rota,  iL  489. 
Rotnrier,  iL  489. 
Rouble,  ii.  489. 
Roup,  ii.  489. 
Routously,  iL  489. 
Royal  fish,  ii.  489. 
Royal  honors,  iL  490. 
Royal  mines,  iL  490. 
Rubric,  ii.  490. 
Rudeness,  iL  490. 
Rule  of  court,  iL  490. 
Role  nisi,  iL  490. 
Role  to  show  cause,  iL  490. 


Rule  of  the  war  of  1756,  iL  490. 

Rules,  iL  490. 

Rules  of  practice,  iL  490. 

Rumor,  iL  490. 

Runoinus,  ii.  490. 

Running  seoonnt,  iL  490. 

Running  days,  iL  490. 

Running  lands,  ii.  491. 

Running  of  the  statute,  IL  491. 

Running  with  the  land,  iL  491. 

Rupee,  iL  491. 

Rural,  iL  491. 

Ruse  de  guerre^  iL  491. 

Ruta,  iL  491. 

S. 

Sabbath,  iL  491. 

Sabinians,  iL  491. 

Sac,  iL  491. 

Sacaburth,  iL  491. 

Saoquier,  ii.  491. 

Saoramen  tales,  ii.  491* 

Saoramentum,  ii.  491. 

Sacratnentnm  decisionis,  IL  491. 

Sacrilege,  iL  491. 

SsBvitia,  iL  491. 

Safe-conduct,  ii.  49L 

Safe-pledge,  iL  492. 

Safeguard,  iL  492. 

Said,  iL  492. 

SailiDg  instructions,  IL  492. 

Sailors,  iL  492. 

Saisie- execution,  ii.  492. 

Saisie-foraine,  iL  492. 

Saisie-gagerie,  ii.  492. 

Saisie-immobilidre,  IL  49% 

Salary,  ii.  492. 

Sale,  iL  492^94. 

kinds  of,  U.  492,  1. 
parties,  ii.  493,  %y  3. 
price,  iL  493,  3* 
agreement  of  parties,  h.  4^ 

4,6. 
of  real  property,  U.  49i,  6 

Sale  note,  ii.  494. 

Sale  and  return,  ii.  494. 

Salique  law,  ii.  494. 

Salvage,  ii.  494-496. 
the  peril,  iL  494,  3. 
the  saving,  iL  494,  3« 
the  place,  ii.  495,  4* 
the  amount  paid,  iL  495,  ft* 
the  property  saved,  ii.  495, 6« 
bar  to  claim,  iL  495,  T* 
forfeiture  and  denial  of,  ii. 

495,  T. 
distribution,  IL  496,  S* 
in  insurance,  iL  496,  9« 

Salvage  charges,  iL  496. 

Salvage  loss,  iL  496. 

Salvor,  iL  496. 

Sample,  ii.  497. 

Sanction,  ii.  497. 

Sanctuary,  ii.  497. 

Sane  memory,  iL  497. 

Sang,  iL  497. 

Sanity,  iL  497. 

Sans  ceo  qne,  ii.  497. 

Sans  nombre^  (L  497. 

Sans  recours,  Ii  497. 

Satisdatio,  ii.  497. 

Satisfaction,  ii.  497. 

Satisfaction  pie<M,  iL  498. 

Satisfactory  evidence,  iL  498. 

Scandal,  ii.  498. 

Scandalons  matter,  iL  498. 

Schedule,  iL  498. 

Schoolmaster,  iL  498. 


Sciendum,  iL  498. 

Scienter,  iL  498. 

ScUicet,  U.  498. 

ScinUUajaris,iL499. 

Scire  facias,  iL  499. 

Scire  facias  ad  audiendimi,  9U^ 

ii.  500. 
Scire  facias  ad  disprobandum,  U. 

500. 
Scire  feci,  ii.  600. 
Scire  fieri  inquiry,  iL  500. 
Soite,  iL  501. 
Scold,  iL  501. 
Scot  and  lot,  iL  601. 
Scotale,  iL  501. 
Scoundrel,  iL  501. 
Scrawl,  iL  501. 
Scrip,  iL  501. 
Script,  iL  501.  • 
Scrivener,  iL  501. 
Scroll,  iL  501. 
Scruet  role,  iL  501. 
Scrutator,  iL  501. 
Scntage,  iL  501. 
Scyregemote,  iL  501. 
Se  defendendo,  iL  501. 
Sea,  iL  501. 
Sea  letter,  iL  502. 
Sea  shore,  iL  502. 
Sea-weed,  iL  502. 
Seal,  iL  503. 
Seal  office,  iL  503. 
Seal  of  the  United  States,  iL  603 
Sealing  a  verdict,  iL  503. 
Seals,  iL  503. 
Seaman,  iL  504. 

includes  what,  iL  504,  8« 

public  or  private,  iL  604»  3* 

duties  of,  ii.  504,  4. 

rights  of,  ii.  504,  ft. 

when  destitute,  iL  504,  6« 
Seamanship,  iL  504. 
Seaman's  fund,  iL  504. 
Search,  ii.  505. 
Search,  right  of,  iL  506. 
Search-warrant,  iL  505. 
Searcher,  iL  506. 
Seated  lands,  iL  506. 
Seaworthiness,  iL  506. 
Seek,  iL  506. 
Second,  ii.  606. 
Second  deliverance,  IL  506. 
Second  surcharge,  iL  506. 
Secondary,  iL  506. 
Secondary  eonveyanoea,  iL  697i 
Secondary  evidence,  iL  607. 
Seconds,  iL  507. 
Secret,  iL  607. 
Secretary,  iL  507. 
Secretary  of  embassy  ^  ^07. 
Secretary  of  legation,  iL  607. 
Secta,  iL  507. 
Seotion  of  land,  IL  508. 
Seotores,  iL  508. 
Security,  iL  508. 
Security  for  costs,  IL  568 
Secus,  iL  608. 
Sedition,  iL  508. 
Seduction,  iL  608k 
Seeds,  iL  508. 
Seignior,  iL  508. 
Seigniory,  iL  508. 
Seisin,  ii.  508. 
Seisure,  ii.  509. 
Selecti  Judices,  iL  6M. 
Selectmen,  iL  509. 
Self-defence,  iL  609. 
Seller,  iL  510. 
Semble,  iL  510. 
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Semi-proof,  ii.  510. 

Seminarj,  iL  610. 

6«miii»iifragium,  ii.  610. 

Semper  parataa,  iL  610. 

Ben,  iL  510. 

Senate,  iL  610. 

Senator,  ii.  610. 

Senatus  oonsnltom,  iL  510. 

SenesohalluB,  ii.  510. 

Senility,  iL  510. 

Senior,  iL  510. 

Sentence,  iL  510. 

Beparaliter,  iL  510. 

Separate  estate,  iL  511. 

Separate  maintenanee,  iL  511. 

Separate  trial,  iL  611. 

Separation,  iL  511. 

Separation  a  menia  et  thoro,  IL 

511. 
Sepnlohre,  iL  511. 
Seqaeater,  ii.  511. 
Sequestration,  iL  511. 
Sequestrator,  iL  612. 
Serf,  iL  612. 
Sergeant,  iL  612. 
Sergeant-at-arms,  iL  613. 
Seriatim,  iL  613. 
Seijeants-at-law,  iL  613. 
Se^eanty,  iL  518. 
Serrants,  iL  513. 
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Servient,  iL  513. 
Serritors  of  bills,  iL  513. 
Serritude,  ii.  613. 
Serritus,  iL  514. 
Serrus,  iL  514. 
Session,  ii.  515. 
Sessions  oourt,  ii.  616. 
Sessions  of  the  peaoe,  iL  616. 
Set  aside,  ii.  615. 
Set  of  exchange,  iL  616. 
Set-off,  iL  515. 
Settle,  iL  516. 
Settlement,  ii.  616. 
Serer,  IL  616. 
Seyeral,  IL  516. 
Sereralty,  estate  in,  IL  610. 
Sereranoe,  ii.  517. 
Sewer,  iL  517. 
Sex,  iL  517. 
Sham  plea,  iL  617. 
Share,  U.  517. 
Sheep,  iL  617. 

Shelley's  case,  rule  In,  iL  617. 
Sheriff,  iL  518. 

how  selected,  iL  618,  S» 

his  duty,  U.  518,  3-0. 

assistants,  iL  618,  7^  8. 

powers  of  deputies,  iL  610,9* 
Sheriff's  court,  iL  519. 
Sheriff's  court  in  London,  iL  610. 
Sheriff'sjury,  iL61». 
Sheriff's  toum,  ii.  510. 
Sheriffalty,  ii.  519. 
Shifting  use,  iL  519. 
BhUIing,  ii.  519. 
Ship,  ii.  619. 
Ship-broker,  iL  520. 
Ship-damage,  ii.  520. 
Ship's  husband/ii.  520. 
Ship's  papers,  iL  520. 
Shipper,  iL  620. 
Shipping,  iL  621. 
Shipping  articles,  iL  621. 
Shipwreck,  IL  621. 
Shire,  iL  521. 
Shire-gemot,  ii.  621. 
Shop-books,  iL  621. 
Shore,  iL  521. 


Short-entry,  iL  621. 

Short  notice,  iL  521. 

Si  te  feeerit  seeunim,  iL  621. 

Sickness,  ii.  621. 

Side-bar  rules,  iL  622. 

Sidesmen,  ii.  622. 

Sight,  ii.  622. 

Sigillnm,  iL  622. 

Sign,  iL  622. 

Sign  manual,  iL  622. 

Signa,  ii.  623. 

Signature,  iL  623. 

Signification,  iL  523. 

Significant,  iL  623. 

Signing  judgment,  iL  628. 

Silence,  ii.  523. 

Silva  csddua,  ii.  628. 

Similiter,  ii.  623. 

Simony,  ii.  523. 

Simple  contract,  iL  624. 

Simple  larceny,  iL  524. 

Simple  obligation,  iL  624. 

Simple  trust,  iL  624. 

Simplex,  iL  624. 

SimpUciter,  ii.  624. 

Simul  cum,  ijL  524. 

Simulation,  u.  524. 

Sine  die,  ii.  524. 

Sinecure,  iL  524. 

Single  bUI,  ii.  524. 

Single  entry,  iL  524. 

Singular,  iL  524. 

Sinking  fund,  iL  624. 

Sire,  iL  524. 

Sister,  iL  524. 

Sittings  in  bank,  ii.  624. 

Situs,  iL  524. 

Six  clerks  in  chancery,  iL  626. 

Skeleton  bill,  iL  626. 

SkiU,  iL  525. 

Slander,  ii.  526. 

ground  for  action,  ii.  625,  8. 

what  words  are  actionable, 
ii.  525,  2-4* 

eharge  must  be  false,  ii.  620, 
6* 

must  be  published,  iL  526, 6» 

must  be  without  legal  occa- 
sion, ii.  626, 0« 

must  be  malice,  ii.  520,  O* 
Slander,  title  of,  iL  626. 
Slanderer,  iL  627. 
Slave,  u.  527. 
Slave-trade,  ii.  527. 
Slavery,  ii.  528. 
Smart-money,  iL  628. 
Smoke- silver,  iL  626. 
Smuggling,  ii.  528. 
So  help  you  God,  iL  628. 
Socage,  ii.  628. 
Socer,  iL  529. 
Socida,  ii.  629. 
Societas,  iL  629. 
Societas  leonina,  iL  629. 
Society  en  eommendite,  IL  620. 
Society,  iL  629. 
Sodomite,  ii.  529. 
Sodomy,  ii.  629. 
Soil,  IL  529. 

Soit  droit  fait  al  partie,  11. 629. 
Sokemans,  iL  529. 
Solar  day,  iL  629. 
Solar  month,  ii.  629. 
Solaros,  IL  529. 
Sold  note,  ii.  630. 
Soldier,  ii.  530. 
Sole,  iL  530. 
Solemnity,  iL  530. 
I  Solicitation  of  chastity,  iL  530. 


Solicitor,  iL  630. 

Solicitor-general,  IL  680. 

Solicitor  of  the  treasury,  iL  680. 

Solido,  U.  630. 

Solutio,  ii.  530. 

Solutio  indebiti,  IL  630. 

Solvency,  iL  531. 

Solvent,  iL  531. 

Solvere,  IL  531. 

Solvit  ad  diem,  iL  681. 

Solvit  post  diem,  ii.  531. 

Somnambulism,  iL  531. 

Son,  iL  531. 

Son  assault  demesne,  iL  68L 

Son-in-law,  iL  632. 

Sors,  iL  632. 

Soul-scot,  iL  632. 

Sound  mind,  iL  532. 

Sounding  in  damages,  IL  682. 

Soundness,  iL  582. 

Sources  of  the  law,  iL  632. 

Sous  seing  priv6,  iL  638. 

South  Carolina,  iL  638. 

legislative  power,  iL  638, 4« 
executive  power,  iL  584, 5^  6* 
judicial  power,  iL  584,  T^  d. 

Sovereign,  ii.  536. 

Sovereign  state,  iL  686. 

Sovereignty,  ii.  636. 

Spadones,  ii.  635. 

Sparsim,  iL  636. 

Speak,  ii.  630. 

Speaker,  iL  536. 

Speaking  demurrer,  iL  686. 

Special,  iL  636. 

Special  agent,  iL  636. 

Special  assumpsit,  iL  636. 

Special  bail,  ii.  536. 

Special  constable,  iL  536. 

Special  damages,  ii.  636. 

Special  demurrer,  ii.  636. 

Special  deposit,  ii.  536. 

Special  errors,  ii.  536. 

Special  imparlance,  iL  680. 

Special  injunction,  ii.  536. 

Special  issue,  ii.  536. 

Special  juiy,  iL  537. 

Special  non  est  factum,  ii.  687. 

Special  occupant,  ii.  537. 

Special  partnership,  iL  637. 

Special  plea  in  bar,  iL  537. 

Special  pleader,  iL  537. 

Special  pleading,  ii.  587. 

Special  property,  iL  537. 

Special  request,  ii.  637. 

Specif^  rule,  ii.  537. 

Special  traverse,  iL  687. 

Special  trust,  iL  537. 

Special  verdict,  iL  537. 

Specialty,  iL  637. 

Specie,  ii.  637. 

Species  faoti,  iL  637. 

Specific  legacy,  iL  637. 

Specific  performanoe^  iL  638. 

Specificatio,  iL  539. 

Specification,  iL  539. 

Specimen,  iL  539. 

Speculation,  iL  639. 

Speech,  iL  639. 

Spelling,  iL  539. 

Spendthrift,  IL  540. 

Sperate,  iL  540. 

Spes  recuperandi,  iL  640. 

Spinster,  ii.  540. 

Splitting  a  cause,  IL  640. 

Spoliation,  ii.  640. 

Sponsalia,  ii.  540. 

Sponsions,  iL  640. 

Sponsor,  ii.  540. 
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Bpring,  >L  Mi. 

Bandar,  0.  660. 

Bpring-bruah,  IL  UO. 

Btriotom  Jiu,  ii  6MI. 

Bap«T  altnm  nan,  0.  SSOl 

Springing  u«,  IL  UL 

Striking  a  dookal,  iL  6S». 

Bapereargo,  ii  660. 

Spoliie,  11.  ML 

Striking  a  Jnrr.iLtSO. 

Bpj,  ii.  S41. 

Stroafc,  ii;  S60. 

BuperaolM,  ii  660. 

Bqu«t«,  ii.  ML 

Stnuk-olT,  iL  6S0. 

BUb,  ii.  ML 

Stramptt,  ii.  660. 

Saperlor,  ii  660. 

Stagnnm,  iL  Ml. 

RMtitj,  il.  S60. 

Saparior  eoart.  ii  660. 

BUkeholdw,  IL  Ml. 

Btiipidit7,  ii.  6S0. 

SnpcrnainarariL  ii  6S*. 

Braprnm,  ii.  660. 

BUllaga.  IL  Ml. 

Bab-agest,  iL  660. 

BUliATiu.,  IL  S4I. 

6ab-»ntraot,  iL  S60. 

BUmp,  ii-  S4I. 

Bab  modo,  iL  660. 

S«r">i-<.r, -^661. 

StMd,  ii.  ML 

Snb  p«de  (igiUL  iL  660. 

Supr.iv.|iu'i.(tl,  IL661. 

BUndkid,  iL  Ml. 

Snb  potartata.  iL  660. 

Sui.|.l.r,„>,u.Jbill,  IL6SL 

Sob  lileatio,  iL  650. 

BL,Nl..!..r^'iatli,  iL6Sl. 

BUple.  ii.  S4Z. 

Bab-taoaat,  IL  660. 

SB|.|.li.v.lm,  iL5Sl. 

StM-oh»mb«r,  ii.  MS. 

BB|.|.li.^i>ii,iL5Bl. 

BUn  deoiiii,  ii.  MS. 

BnbdiTida,  ii.  661. 

BBn.liciLi.n,  iL8fll. 

BUn  in  jodioio,  iL  Hi. 

Bnbinfaud»Uon,  iL  661. 

Bnppliea,  IL  6B1. 

BtMe,  il.  »U. 

8nbjaol.iL  661. 

BnppoTl,  IL  602. 

Sntjaot-mitUr,  li.  661. 

BoppTOnio  Teri,  IL  6S». 

Snbjection,  iL  561. 

Bapn  proteit,  iL  6Sa. 

in  .ooiMj.  iL  MS,  4. 

BDb-l»»,  IL  651. 

Bapreaiaor,  ii.  662. 

In  piMtlM,  ii.  MS,  4. 

Snpnune,  ii  SS2. 

how  made,  iL  661,  3. 

Snpreme  eourt,  IL  661. 

BUtioD,  iu  MS. 

when  to  be  made,  ii.  561,  3. 

Supren.*  omit  of  erron,  IL  6«1. 

Stating  pNt  of  •  bill.  IL  Ml. 

wbo  mmj  make,  iL  691,  4. 

Saprema  jadlaial  eourt,  ii  66*. 

StMD  lib«ri,  iL  MS. 

what  ma;  be  inoluded,  iL  66!, 

SniatT,  iL  562. 

StW«,  ii.  S43. 

«. 

Buretrihip,  iL  662-673. 

BtktDU,  ii.  MS. 

etTeot  of,  ii.  662,  6. 

olaaui  of,  li.  661,  9,  3. 

kind,  of,  ii.  B4S,  1. 

muit  be  foUowed  bj  nfena. 

where  prinoipal  pbligatioali 

in  th*  oiTll  1>w,  ii  £44,  S. 

ii.  s&a,  1. 

pn-sllltant,  li.  6SS,  4-6. 

how  enwted,  IL  M4,  3. 

where    obligatloni    ar*    ea- 

oontnr;  [o  nuoD,  iL  M4,  4. 

tamporaneODB,  ii.  6M,'T-ff> 

gffMt  o(  b7  raUtioD,  iL  M*, 

Sobpona.  iL  553. 

Told,  11.  664,  10. 

e. 

Bnbpnna  daoal  tMum,  li.  663. 

other  eatei,  IL  6M,  10. 

»pe»1  of,  ii.  Hi,  7, 8. 

nnder  atatnta  of  ttaudi,  IL 

Statnt*  mtnhuit.  ii.  MS. 

666, 11-13. 

Statute  (Upl«,  iL  645. 

BabroxatioD,  il.  663. 

wbat  It  li,  ii.  663, 1. 

formation  of  obligaUon,  U. 

Btfttati,  iU  646. 

66i,  14-lT. 

SUy  of  eieoatiaa,  ii.  MS. 

aoQTentiDnBl,  11.  664,  S. 

StajiDg  prooHMlingi,  IL  SiS. 

legal,  U.  5M,  3-6. 

14,16. 

BtMtiDK,  U.  MS. 

Staelbow  goodi,  ii.  64S. 

BabMriptioD,  iL  65  S. 

li.  666,  le. 

BobMriptloQ  llrt,  IL  66S. 

BUp-daaght«i,  iL  MS. 

Babiidj.  II.  566. 

666,  IT. 

EUp-fkthcr,  ii.  646. 

Bab•Unc^  IL  666. 

•itant  of  obligation,  iL  66S, 

Btap-mothoT,  ii.  MS. 

18-23. 

Bt^-aoD,  ii.  640. 

SubiUtnteg,  iL  666. 

ganar«]l7,iL  666,18,19. 

Bt*re,  11.  64S. 

BnbMilution,  il.  6S7. 

onbond>,iL667,«0-SS. 

Sterilitj.  il  64S. 

SubltraotioQ,  iL  56T. 

eon  linn  lag  or  otherwiaa^ 

li  568.  aa. 

Starling,  iL  646. 

SabtiaatiDU,  iL  667. 

8nbtraatioaofootiJagalrighta,U. 

BWTedore,  iL  64S. 

66T. 

11.  5SB,  S3. 

Eta«ftrd  of  >11  Englud,  li.  MS. 

SnooenlaD,  11.  66T. 

BWiM.  ii.  MS. 

668,  24,  3S. 

EtillicidiDiD,  ii.  648. 

BaokBD,  11.  557. 

etint,  ii.  1.46. 

Bae,  Il'56T. 
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BtipM,  iL  64T. 

BalFragaa,  II.  657. 
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BuBne*.  ii-  HI- 

or,  IL  560,  W,  27. 

BUpaUtion,  ii.  MT. 

b;  alteration  of  original 
i»ntraot,iL560,a8. 

bj  aota  of  oreditor,  ii 
580,  29-31. 

SI«!k-brok«r,  IL  6*7. 

SnggeaUon,  IL  657. 
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Buiok-siahBDgB,  iL  647. 

Sniolde,  ii.  658. 

right!  of  <urei7  againit  hii 
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Snita,  ii  560. 
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Snltan.  ii.  650. 
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81o<»n,  ii.  64S. 
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Stnngar,  li.  649. 

SnmmoQ,  ii.  560. 
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PtreUgom,  ii.  64D. 

Snmmonen,  ii.  660. 

Bargeon,  IL  671. 
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Samame,  iL  S7S. 

Btnam,  IL  MS. 
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tinrrebntter,  ii.  578. 
Surrejoinder,  ii.  578. 
Surrender^  ii.  678. 
Surrender  of  eriminftlf,  iL  678. 
Surrenderee,  iL  578. 
Surrenderor,  iL  678. 
Surreptitious,  iL  674. 
Snrrogatei  iL  674. 
Surrogate's  oourt,  IL  674 
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Suspense,  ii.  674. 
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Suspension  of  a  right,  iL  676. 
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Swear,  iL  676. 
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Syndic,  iL  676. 
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Toties  qnoties,  IL  60S. 
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plaintiff  must  hare  posset- 
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TritaTus,  iL  613. 
Trithing,  ii.  613. 
Trinmriri  capitales,  iL  013. 
Trivial,  ii.  613. 
Tronage,  ii.  618. 
TroTer,  ii.  613. 

what  property  required,  IL 
613,  2. 

must  be  personal  chattel,  iL 
613,  3. 
Troy  weight,  iL  614. 
Truce,  ii.  614. 
Truce  of  God,  ii.  614. 
True  bill,  iL  615. 
Trust,  iL  615. 

kinds  of,  iL  015, 1. 

arises,  when,  iL  615,  3* 

application      of    purchase- 
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Ward,  ii.  649. 

Ward  in  chancery,  U.  649. 
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Water,  iL  656. 
Water  bailiff,  U.  656. 
Water-course,  iL  656. 
Water  gang,  iL  657. 
Watergavel,  iL  657. 
Waveson,  ii.  657. 
Way,  ii.  657. 

right  of,  arises,  how,  IL  6579 
2. 

various  kinds  of,  IL  657, 3. 
Way-bUl,  iL  658. 
Way-going  crop,  iL  658. 
Ways  and  means,  IL  658. 
Wear,  ii.  658. 
Wed,  iL  658. 
Week,  iL  658. 
Weigbage,  iL  658. 
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Welch  mortgage,  iL  658. 
Well,  iL  659. 
Well  knowing,  ii.  6b^, 
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West  Saxon  lage,  IL  659. 
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Whaler,  iL  659. 
Wharfs  ii.  659. 
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When,  ii.  660. 
When  and  where,  iL  660. 
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Widow,  iL  661. 
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Wife,  iL  661. 
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under  statutes,  iL  661, 3-12. 
in  Alabama,  ii.  662,  4. 
in  Arkansas,  iL  662,  4. 
in  California,  iL  662,  ft. 
in  Connecticut,  iL  662, 
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Withdrawing  a  Juror,  iL  672. 

Writ  de  ^ectione  firmsB,  iL  681. 

in  Florid*,  ii.  662,  T. 

Withdrawing  record,  iL  672. 

Writ  of  ^ectment,  iL  681. 

in  Q«orgiA,  iL  662,  7. 
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in  Micliigan,  iL  662,  9. 

Without  this  that,  U.  678. 

681. 

in  New  Hampihire,  iL  662, 

Witness,  ii.  673. 

Writ  de  homine  replegiaado,  tt. 

9. 

as  to  competency,  iL  678, 9- 

682. 

in  New  Jeney,  iL  662,  lO. 

e. 

Writ  of  inquiry,  iL  682. 

in  New  York,  U.  668,  lO. 

means  of  securing,  iL  675, 

Writ  of  m'unprise,  iL  682. 

in  Pennsylvania,  iL  668, 11« 

7,8. 
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in  Rhode  Ifland,  ii.668,  11. 

Writ  de  odio  et  atia,  iL  681 

'  in  Tennessee,  iL  664,  Id. 

9-19. 

Writ  of  prsBcipe,  iL  682. 

in  Wisoonsin,  iL  664»  19. 

modifications     of    common 

Writ  of  preyention,  IL  682. 

Wife's  equity,  u.  664. 

law,  IL  677, 13-17. 

Writ  of  process,  iL  682. 

Wild  animals,  ii.  665. 

in  England,  iL  677, 13. 

Writ  of  proclamation,  iL  682. 

Wilfhlly,  iL  666. 

in  United  Stetes  courts, 

Writ  of  quare  impedit,  iL  682. 

Will,  U.  665. 

iL  678, 14. 
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in  Massachusetts,  ii.  678, 

Writ  of  recaption,  iL  682. 

written,  ii.  665,  3-14. 

15. 

Writ  of  replcTia,  iL  682. 

testator's    eapaoitj,   iL 

in  Pennsylyania,  iL  678, 

Writ  of  restitution,  IL  682. 

665,  3-5. 

16. 

Writ   pro   retomo  habend<s  Ii 

mode   of  ezeention,  IL 

in   Misdssippi,  iL  678, 

682. 

666,  69  7. 

17. 

Writ  of  right,  iL  682. 

rsToeation,  iL  667,  8- 

Wolf's  head,  iL  670. 

Writ  of  toll,  iL  682. 

1(K 

Women,  iL  670. 

Writ  of  waste,  iL  683. 

repnblioation,    iL    668, 

Woodgeld,  ii.  670. 

Writers  to  the  signet,  iL  688. 

11. 

Woodmote,  iL  670. 

Writing,  iL  683. 

probate,  iL  668, 11, 13. 

Woods,  ii.  670.' 

Writing  obligatory,  iL  688. 

gifts    Toid    for    nnoer- 

Woolsack,  iL  670. 

Wrong,  iL  683. 

tainty,  iL  669, 13. 

Word,  ii.  670. 

Wrong-doer,  iL  688. 

4sannot  be  reformed,  iL 

Work  and  labor,  ii.  670. 

Wrongfully  intending,  iL  682. 

660, 14. 

Workhouse,  iL  670. 

in  criminal  law,  iL  669, 

Working  days,  ii.  670. 

Y. 

14-17. 

Workman,  IL  680. 

Winchester,  statute  of,  iL  670. 

Worship,  ii.  680. 

Tard,  iL  683. 

Window,  iL  670. 

Worthiest  of  blood,  ii.  680. 

Yaidland,  iL  688. 

Wirta,  iL  670. 

Wound,  iL  680. 

Year,  U.  683. 

WUbuy,  laws  of;  285,   88,  iL 

Wrack,  iL  680. 

Year  and  day,  iL  684. 

670. 

Writ,  a  680. 

Year.books,  iL  684. 

Wisoonsin,  iL  671. 

Writ  of  association,  iL  680. 

Year,  day,  and  waste^  iL  684. 

history,  iL  671, 1-3. 

Writ  de  bono  et  male,  iL  681. 

Years,  esUto  for,  ii.  684. 

legislatiTe  power,  iL  671, 4. 

Writ  of  conspiracy,  iL  681. 

Yeas  and  nays,  ii.  684. 

ezeoutive  power,  ii.  671,  6, 

Writ  of  coTcnant,  iL  681. 

Yeoman,  iL  684. 

6. 

Writ  of  debt,  iL  681. 

Yielding  and  paying,  U.  684 

Judieial  power,  iL  672,  7f  8. 

Writ  of  deceit,  iL  681. 

York,  custom  of,  iL  686. 

Witena-gemote,  iL  672. 

Writ  of  detinue,  iL  681. 

York,  sUtDte  of,  iL  686. 

With  strong  hand,  iL  672. 

Writ  of  dower,  iL  681. 
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